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organization will have established such 
a right of participation if: 

(1) It has in fact participated in the 
selection of labor members of the Na-
tional Railroad Adjustment Board and 
has continued to participate in such se-
lection; or 

(2) It has been found, under section 3 
‘‘First’’ (f) of the Railway Labor Act, 
as amended (48 Stat. 1190; 45 U.S.C. 153 
‘‘First’’ (f)), to be qualified to partici-
pate in the selection of labor members 
of the National Railroad Adjustment 
Board; or 

(3) It is recognized by all organiza-
tions, qualified under paragraphs (a)(1) 
or (2) of this section, as having the 
right to participate in the selection of 
labor members of the National Rail-
road Adjustment Board. 

(b) The question as to whether a 
labor organization, national in scope, 
and organized in accordance with the 
provisions of the Railway Labor Act, as 
amended, is, as such a national labor 
organization, a ‘‘railway’’ labor organi-
zation, will be determined by the Board 
on the basis of considerations such as 
the following: 

(1) The extent to which it is, and has 
been recognized as, representative of 
crafts or classes of employees in the 
railroad industry. 

(2) The extent to which its purposes 
and business are and have been to pro-
mote the interests of employees in the 
railroad industry. 

(c) A labor organization which ceased 
doing business before June 21, 1934, will 
have been an employer if its character-
istics were substantially the same as 
those of labor organizations, doing 
business on or after June 21, 1934, 
which are established as employers in 
accordance with paragraphs (a) and (b) 
of this section. 

(d) An organization which estab-
lishes, to the satisfaction of the Board, 
that it is a labor organization, as de-
fined in paragraph (e) of this section, 
and that is composed of labor organiza-
tions which are established as employ-
ers in accordance with paragraphs (a), 
(b), and (c) of this section, is thereby 
established as being an employer. 

(e) For the purposes of the regula-
tions in this chapter, a labor organiza-
tion is an organization whose business 
is to promote the interests of employ-

ees in their capacity as employees, ei-
ther directly or through their organiza-
tions.

PART 203—EMPLOYEES UNDER THE 
ACT

Sec.
203.1 Statutory provisions. 
203.2 General definition of employee. 
203.3 When an individual is performing serv-

ice for an employer. 
203.4 When service is compensated. 
203.5 Service outside the United States. 
203.6 Age, citizenship, and other factors. 
203.7 Local lodge employee.

AUTHORITY: Secs. 1, 10, 50 Stat. 307, as 
amended, 314 as amended; 45 U.S.C. 228a, 228j, 
unless otherwise noted.

SOURCE: 12 FR 1133, Feb. 19, 1947, unless 
otherwise noted.

§ 203.1 Statutory provisions. 

The term ‘‘employee’’ means (1) any 
individual in the service of one or more 
employers for compensation, (2) any in-
dividual who is in the employment re-
lation to one or more employers, and 
(3) an employee representative. The 
term ‘‘employee’’ shall include an em-
ployee of a local lodge or division de-
fined as an employer in sub-section (a) 
only if he was in the service of or in 
the employment relation to a carrier 
on or after the enactment date. The 
term ‘‘employee representative’’ means 
any officer or official representative of 
a railway labor organization other 
than a labor organization included in 
the term ‘‘employer’’ as defined in sec-
tion 1(a) who before or after the enact-
ment date was in the service of an em-
ployer as defined in section 1(a) and 
who is duly authorized and designated 
to represent employees in accordance 
with the Railway Labor Act, as amend-
ed, and any individual who is regularly 
assigned to or regularly employed by 
such officer or official representative 
in connection with the duties of his of-
fice. 

The term ‘‘employee’’ shall not in-
clude any individual while such indi-
vidual is engaged in the physical oper-
ations consisting of the mining of coal, 
the preparation of coal, the handling 
(other than movement by rail with 
standard railroad locomotives) of coal
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not beyond the mine tipple, or the 
loading of coal at the tipple. 

An individual is in the service of an 
employer whether his service is ren-
dered within or without the United 
States if (i) he is subject to the con-
tinuing authority of the employer to 
supervise and direct the manner of ren-
dition of his service, or he is rendering 
professional or technical services and 
is integrated into the staff of the em-
ployer, or he is rendering, on the prop-
erty used in the employer’s operations, 
other personal services the rendition of 
which is integrated into the employer’s 
operations, and (ii) he renders such 
service for compensation, or a method 
of computing the monthly compensa-
tion for such service is provided in sec-
tion 3(c): Provided, however, That an in-
dividual shall be deemed to be in the 
service of an employer, other than a 
local lodge or division or a general 
committee of a railway-labor-organiza-
tion employer, not conducting the 
principal part of its business in the 
United States only when he is ren-
dering service to it in the United 
States; and an individual shall be 
deemed to be in the service of such a 
local lodge or division only if (1) all, or 
substantially all, the individuals con-
stituting its membership are employ-
ees of an employer conducting the prin-
cipal part of its business in the United 
States; or (2) the headquarters of such 
local lodge or division is located in the 
United States; and an individual shall 
be deemed to be in the service of such 
a general committee only if (1) he is 
representing a local lodge or division 
described in clauses (1) or (2) imme-
diately above; or (2) all, or substan-
tially all, the individuals represented 
by it are employees of an employer 
conducting the principal part of its 
business in the United States; or (3) he 
acts in the capacity of a general chair-
man or an assistant general chairman 
of a general committee which rep-
resents individuals rendering service in 
the United States to an employer, but 
in such case if his office or head-
quarters is not located in the United 
States and the individuals represented 
by such general committee are employ-
ees of an employer not conducting the 
principal part of its business in the 
United States, only such proportion of 

the remuneration for such service shall 
be regarded as compensation as the 
proportion which the mileage in the 
United States under the jurisdiction of 
such general committee bears to the 
total mileage under its jurisdiction, 
unless such mileage formula is inappli-
cable in which case the Board may pre-
scribe such other formula as it finds to 
be equitable, and if the application of 
such mileage formula, or such other 
formula as the Board may prescribe, 
would result in the compensation of 
the individual being less than 10 per 
centum of his remuneration for such 
service no part of such remuneration 
shall be regarded as compensation: Pro-
vided further, That an individual not a 
citizen or resident of the United States 
shall not be deemed to be in the service 
of an employer when rendering service 
outside the United States to an em-
ployer who is required under the laws 
applicable in the place where the serv-
ice is rendered to employ therein, in 
whole or in part, citizens or residents 
thereof; and the laws applicable on Au-
gust 29, 1935, in the place where the 
service is rendered shall be deemed to 
have been applicable there at all times 
prior to that date.

§ 203.2 General definition of employee. 

An individual shall be an employee 
whenever (a) he is engaged in per-
forming compensated service for an 
employer or (b) he is in an employment 
relation to an employer, or (c) he is an 
employee representative, or (d) he is an 
officer of an employer.

§ 203.3 When an individual is per-
forming service for an employer. 

(a) The legal relationship of em-
ployer and employee is defined by the 
act. Thus, an individual is performing 
service for an employer if: 

(1) He is subject to the right of an 
employer, directly or through another, 
to supervise and direct the manner in 
which his services are rendered; or 

(2) In rendering professional or tech-
nical services he is integrated into the 
staff of the employer; or 

(3) He is rendering personal services 
on the property used in the operations 
of the employer and the services are in-
tegrated into those operations.
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(b) The provisions in paragraph (a) of 
this section are controlling irrespec-
tive of whether the service is per-
formed on a part-time basis, and, with 
respect to paragraph (a)(1) of this sec-
tion, irrespective of whether the right 
to supervise and direct is exercised.

§ 203.4 When service is compensated. 

Service shall be ‘‘compensated’’ if it 
is performed for compensation, as that 
term is defined in part 222 of this chap-
ter: Provided, however, That service 
prior to September 1941 of a station 
employee whose duties consisted of or 
included the carrying of passengers’ 
hand baggage and otherwise assisting 
passengers at passenger stations shall 
be considered compensated service al-
though the individual’s remuneration 
was, in whole or in part, in the form of 
tips. (For the effect of compensation of 
less than $3.00 per month earned after 
December 31, 1936, for service to a local 
lodge or division of a railway-labor-or-
ganization employer, see part 222 of 
this chapter.)

(Sec. 3, 50 Stat. 310, as amended; 45 U.S.C. 
228c)

§ 203.5 Service outside the United 
States. 

(a) An individual shall not be an em-
ployee by reason of rendition of service 
to an employer other than a local lodge 
or division, or a general committee of a 
railway-labor-organization employer, 
not conducting the principal part of its 
business in the United States except 
while engaged in performing service for 
it in the United States. 

(b) An individual shall not be an em-
ployee by reason of rendition of service 
to a local lodge or division, unless: 

(1) All, or substantially all the indi-
viduals constituting the membership of 
such local lodge or division are em-
ployees of an employer conducting the 
principal part of its business in the 
United States; or 

(2) The headquarters of such local 
lodge or division is located in the 
United States. 

(c) An individual shall not be an em-
ployee by reason of rendition of service 
to a general committee of a railway-
labor-organization employer, unless: 

(1) Such individual is representing a 
local lodge or division, all or substan-
tially all of whose members are em-
ployees of an employer conducting the 
principal part of its business in the 
United States, or the headquarters of 
such local lodge or division is located 
in the United States; or 

(2) All or substantially all the indi-
viduals represented by such a general 
committee are employees of an em-
ployer conducting the principal part of 
its business in the United States; or 

(3) Such an individual acts in the ca-
pacity of a general chairman or an as-
sistant general chairman of a general 
committee which represents individ-
uals rendering service in the United 
States to an employer; Provided, how-
ever, That if the office or headquarters 
of such general chairman or assistant 
general chairman is not located within 
the United States he will not be an em-
ployee unless 10 percent or more of his 
remuneration for service as general 
chairman or assistant general chair-
man is creditable as compensation, the 
creditable compensation to be com-
puted according to the proportion 
which the mileage in the United States 
under the jurisdiction of such general 
committee bears to the total mileage 
under its jurisdiction, or according to a 
formula to be prescribed by the Board 
if the mileage formula is inapplicable.

§ 203.6 Age, citizenship, and other fac-
tors. 

The age, citizenship, or residence of 
an individual, or his designation as 
other than an ‘‘employee’’ shall not be 
controlling in determining whether or 
not such individual is an employee 
within the meaning of the act, except 
that an individual not a citizen or resi-
dent of the United States shall not be 
deemed to be in the service of an em-
ployer when rendering service outside 
the United States to an employer who 
is required by the laws of the place 
where the service is performed to em-
ploy, in whole or in part, citizens or 
residents thereof and the laws in force 
therein on August 29, 1935, shall be 
deemed to have been in force at all 
times prior to that date. 

[Board Order 55–89, 20 FR 3706, May 27, 1955]

VerDate May<23>2002 13:15 Jun 06, 2002 Jkt 197059 PO 00000 Frm 00167 Fmt 8010 Sfmt 8010 Y:\SGML\197059T.XXX pfrm15 PsN: 197059T



168

20 CFR Ch. II (4–1–02 Edition)§ 203.7

§ 203.7 Local lodge employee. 
An individual who, prior to January 

1, 1937, shall have rendered service to a 
local lodge or division of a railway 
labor organization included as an em-
ployer under section 1(a) of the act, 
shall be an employee with respect to 
such service to such local lodge or divi-
sion only if he was on August 29, 1935, 
in the service of or in an employment 
relation to an employer which was a 
carrier. An individual who, subsequent 
to December 31, 1936, shall have ren-
dered service to a local lodge or divi-
sion of a railway labor organization in-
cluded as an employer under section 
1(a) of the act, shall be an employee 
with respect to such service to such 
local lodge or division only with re-
spect to such service as was preceded 
by service, or an employment relation, 
on or after August 29, 1935, to an em-
ployer which was a carrier. (For the ef-
fect of compensation less than $3.00 per 
month earned after December 31, 1936, 
for service to a local lodge or division 
of a railway-labor-organization em-
ployer, see part 222 of this chapter.)

PART 204—EMPLOYMENT RELATION

Sec.
204.1 Introduction. 
204.2 Employment relation—determination 

by the Board. 
204.3 Employment relation—prior service. 
204.4 Conditions which preclude an employ-

ment relation. 
204.5 Employment relation—deemed serv-

ice. 
204.6 Employment relation—pay for time 

lost. 
204.7 Employment relation—service to a 

local lodge or division of a railway labor 
organization.

AUTHORITY: 45 U.S.C. 231f.

SOURCE: 54 FR 5224, Feb. 2, 1989, unless oth-
erwise noted.

§ 204.1 Introduction. 
In order for an individual to receive 

credit under the Railroad Retirement 
Act (Act) for railroad service prior to 
1937, he or she must establish that he 
or she was actively working for an em-
ployer under the Act on August 29, 
1935, or was in an employment relation 
to an emp]oyer on that date. Section 
204.3 of this part defines employment 

relation for purposes of establishing 
prior service. It is also necessary to es-
tablish an employment relation to an 
employer for any month in which an 
individual wishes to receive a deemed 
service month, as provided for in § 210.3 
of this chapter, and to receive credit 
for pay for time lost as provided for in 
§ 211.3 of this chapter. This part defines 
employment relation for these pur-
poses. See §§ 204.5 and 204.6. In addition, 
in order for an individual to have his or 
her service to a local lodge or division 
of a railway labor organization consid-
ered as creditable service under the 
Act, he or she must establish that he or 
she was working for a railroad or in an 
employment relation to a railroad on 
or after August 29, 1935, and that such 
employment or employment relation 
preceded his or her service to the local 
lodge or division. Section 204.7 defines 
employment relation for this purpose.

§ 204.2 Employment relation—deter-
mination by the Board. 

The existence or non-existence of an 
employment relation, as defined in this 
part, is a conclusion which must be 
reached by the Board or its authorized 
officers or employees upon the basis of 
the evidence before the agency. The 
employer and the employee are the 
principal sources of evidence with re-
spect to a determination whether an 
employment relation existed, but the 
Board will not be bound by the mere 
conclusion of the employer or the em-
ployee that the employee had or did 
not have an employment relation.

§ 204.3 Employment relation—prior 
service. 

An individual shall have an employ-
ment relation to an employer on Au-
gust 29, 1935, for purposes of crediting 
service prior to January 1, 1937, if: 

(a) He or she was in the service of an 
employer on that date; or 

(b) He or she was on that date on 
1eave of absence expressly granted by 
the employer or by a duly authorized 
representative of such employer, but 
only if such leave of absence was estab-
lished to the satisfaction of the Board 
before July 1947; or 

(c) He or she was in the service of an 
employer after that date and before
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