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PART 401—RULES OF PROCEDURE

Subpart A—General

Sec.
401.1 Definitions. 
401.2 Chairmen. 
401.3 Permanent offices. 
401.4 Duties of secretaries. 
401.5 Meetings. 
401.6 Service of documents. 
401.7 Conduct of hearings. 
401.8 Decision by the whole Commission. 
401.9 Suspension or amendment of rules. 
401.10 General rule. 
401.11 Availability of records.

Subpart B—Applications

401.12 Presentation to Commission. 
401.13 Copies required. 
401.14 Authorization by Government. 
401.15 Notice of publication. 
401.16 Statement in response 
401.17 Statement in reply. 
401.18 Supplemental or amended applica-

tions and statements. 
401.19 Reducing or extending time and dis-

pensing with statements. 
401.20 Interested persons and counsel. 
401.21 Consultation. 
401.22 Attendance of witnesses and produc-

tion of documents. 
401.23 Hearings. 
401.24 Expenses of proceedings. 
401.25 Government brief regarding navigable 

waters.

Subpart C—References

401.26 Presentation to Commission. 
401.27 Notice and publication. 
401.28 Advisory boards. 
401.29 Hearings. 
401.30 Proceedings under Article X.

AUTHORITY: Art. XII, 36 Stat. 2453.

SOURCE: 30 FR 3379, Mar. 13, 1965, unless 
otherwise noted.

Subpart A—General

§ 401.1 Definitions. 
(a) In the construction of the regula-

tions in this part, unless the context 
otherwise requires, words importing 
the singular number shall include the 
plural and words importing the plural 
number shall include the singular; and, 

(b) Applicant means the Government 
or person on whose behalf on applica-
tion is presented to the Commission in 
accordance with § 401.12; 

(c) Government means the Govern-
ment of Canada or the Government of 
the United States of America; 

(d) Person includes Province, State, 
department or agency of a Province or 
State, municipality, individual, part-
nership, corporation and association, 
but does not include the Government of 
Canada or the Government of the 
United States of America; 

(e) Oath includes affirmation; 
(f) Reference means the document by 

which a question or matter of dif-
ference is referred to the Commission 
pursuant to Article IX of the Treaty; 

(g) The Treaty means the Treaty be-
tween the United States of America 
and His Majesty the King, dated the 
11th day of January 1909; 

(h) Canadian section consists of the 
commissioners appointed by Her Majesty 
on the recommendation of the Governor in 
Council of Canada; 

(i) United States section consists of the 
Commissioners appointed by the Presi-
dent of the United States.

§ 401.2 Chairmen. 
(a) The commissioners of the United 

States section of the Commission shall 
appoint one of their number as chair-
man, to be known as the Chairman of 
the United States Section of the Inter-
national Joint Commission, and he 
shall act as chairman at all meetings 
of the Commission held in the United 
States and in respect to all matters re-
quired to be done in the United States 
by the chairman of the Commission. 

(b) The commissioners of the Cana-
dian section of the Commission shall 
appoint one of their number as chair-
man, to be known as the Chairman of 
the Canadian Section of the Inter-
national Joint Commission, and he 
shall act as chairman at all meetings 
of the Commission held in Canada and 
in respect to all matters required to be 
done in Canada by the chairman of the 
Commission. 

(c) In case it shall be impracticable 
for the chairman of either section to 
act in any matter, the commissioner of 
such section who is senior in order of 
appointment shall act in his stead.

§ 401.3 Permanent offices. 
The permanent offices of the Com-

mission shall be at Washington, in the
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District of Columbia, and at Ottawa, in 
the Province of Ontario, and, subject to 
the directions of the respective chair-
men acting for their respective sec-
tions, the secretaries of the United 
States and Canadian sections of the 
Commission shall have full charge and 
control of said offices, respectively.

§ 401.4 Duties of secretaries. 
(a) The secretaries shall act as joint 

secretaries at all meetings and hear-
ings of the Commission. The secretary 
of the section of the Commission of the 
country in which a meeting or hearing 
is held shall prepare a record thereof 
and each secretary shall preserve an 
authentic copy of the same in the per-
manent offices of the Commission. 

(b) Each secretary shall receive and 
file all applications, references and 
other papers properly presented to the 
Commission in any proceeding insti-
tuted before it and shall number in nu-
merical order all such applications and 
references; the number given to an ap-
plication or reference shall be the pri-
mary file number for all papers relat-
ing to such application or reference. 

(c) Each secretary shall forward to 
the other for filing in the office of the 
other copies of all official letters, docu-
ments, records or other papers received 
by him or filed in his office, pertaining 
to any proceeding before the Commis-
sion, to the end that there shall be on 
file in each office either the original or 
a copy of all official letters and other 
papers, relating to the said proceeding. 

(d) Each secretary shall also forward 
to the other for filing in the office of 
the other copies of any letters, docu-
ments or other papers received by him 
or filed in his office which are deemed 
by him to be of interest to the Commis-
sion.

§ 401.5 Meetings. 
(a) Subject at all times to special call 

or direction by the two Governments, 
meetings of the Commission shall be 
held at such times and places in the 
United States and Canada as the Com-
mission or the Chairman may deter-
mine and in any event shall be held 
each year at Washington in April and 
at Ottawa in October, beginning ordi-
narily on the first Tuesday of the said 
months. 

(b) If the Commission determines 
that a meeting shall be open to the 
public, it shall give such advance no-
tice to this effect as it considers appro-
priate in the circumstances.

§ 401.6 Service of documents. 
(a) Where the secretary is required by 

the regulations in this part to give no-
tice to any person, this shall be done 
by delivering or mailing such notice to 
the person at the address for service 
that the said person has furnished to 
the Commission, or if no such address 
has been furnished, at the dwelling 
house or usual place of abode or usual 
place of business of such person. 

(b) Where the secretary is required by 
the regulations in this part to give no-
tice to a Government, this shall be 
done by delivering or mailing such no-
tice to the Secretary of State for Ex-
ternal Affairs of Canada or to the Sec-
retary of State of the United States of 
America, as the case may be. 

(c) Service of any document pursuant 
to § 401.22 shall be by delivering a copy 
thereof to the person named therein, or 
by leaving the same at the dwelling 
house or usual place of abode or usual 
place of business of such person. The 
person serving the notice or request 
shall furnish an affidavit to the sec-
retary stating the time and place of 
such service.

§ 401.7 Conduct of hearings. 
Hearings may be conducted, testi-

mony received and arguments thereon 
heard by the whole Commission or by 
one or more Commissioners from each 
section of the Commission, designated 
for that purpose by the respective sec-
tions or the Chairman thereof.

§ 401.8 Decision by the whole Commis-
sion. 

The whole Commission shall consider 
and determine any matter or question 
which the Treaty or any other treaty 
or international agreement, either in 
terms or by implication, requires or 
makes it the duty of the Commission 
to determine. For the purposes of this 
section and § 401.7, ‘‘the whole Commis-
sion’’ means all of the commissioners 
appointed pursuant to Article VII of 
the Treaty whose terms of office have 
not expired and who are not prevented
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by serious illness or other cir-
cumstances beyond their control from 
carrying out their functions as com-
missioners. In no event shall a decision 
be made without the concurrence of at 
least four commissioners.

§ 401.9 Suspension or amendment of 
rules. 

The commission may suspend, repeal, 
or amend all or any of the rules of pro-
cedure at any time, with the concur-
rence of at least four commissioners. 
Both Governments shall be informed 
forthwith of any such action.

§ 401.10 General rule. 

The Commission may, at any time, 
adopt any procedure which it deems ex-
pedient and necessary to carry out the 
true intent and meaning of the Treaty.

§ 401.11 Availability of records. 

(a) The following items in the official 
records of the Commission shall be 
available for public information at the 
permanent offices of the Commission.

Applications. 
References. 
Public Notices. 
Press Releases. 
Statements in Response. 
Statements in Reply. 
Records of hearings, including exhibits filed. 
Brief and formal Statements submitted at 

hearings or at other times.

(b) Decisions rendered and orders 
issued by the Commission and formal 
opinions of any of the Commissioners 
with relation thereto, shall be avail-
able similarly for public information 
after duplicate originals of the deci-
sions or orders have been transmitted 
to and filed with the Governments pur-
suant to Article XI of the Treaty. 

(c) Copies of reports submitted to one 
or both of the Governments pursuant 
to the Treaty shall be available simi-
larly for public information only with 
the consent of the Government or Gov-
ernments to whom the reports are ad-
dressed. 

(d) Reports, letters, memoranda and 
other communications addressed to the 
Commissions, by boards or committees 
created by or at the request of the 
Commission, are privileged and shall 
become available for public informa-

tion only in accordance with a decision 
of the Commission to that effect. 

(e) Except as provided in the pre-
ceding paragraphs of this section, 
records of deliberations, and docu-
ments, letters, memoranda and com-
munications of every nature and kind 
in the official records of the Commis-
sion, whether addressed to or by the 
Commission, commissioners, secre-
taries, advisers or any of them, are 
privileged and shall become available 
for public information only in accord-
ance with a decision of the Commission 
to that effect. 

(f) A copy of any document, report, 
record or other paper which under this 
section is available for public informa-
tion may be furnished to any person 
upon payment of any cost involved in 
its reproduction.

Subpart B—Applications
§ 401.12 Presentation to Commission. 

(a) Where one or the other of the 
Governments on its own initiative 
seeks the approval of the commission 
for the use, obstruction or diversion of 
waters with respect to which under Ar-
ticles III or IV of the Treaty the ap-
proval of the Commission is required, 
it shall present to the Commission an 
application setting forth as fully as 
may be necessary for the information 
of the Commission the facts upon 
which the application is based and the 
nature of the order of approval desired. 

(b) Where a person seeks the approval 
of the Commission for the use, obstruc-
tion or diversion of waters with respect 
to which under Articles III or IV of the 
Treaty the approval of the Commission 
is required, he shall prepare an applica-
tion to the Commission and forward it 
to the Government within whose juris-
diction such use, obstruction or diver-
sion is to be made, with the request 
that the said application be trans-
mitted to the Commission. If such Gov-
ernment transmits the application to 
the Commission with a request that it 
take appropriate action thereon, the 
same shall be filed by the Commission 
in the same manner as an application 
presented in accordance with para-
graph (a) of this section. Transmittal 
of the application to the Commission 
shall not be construed as authorization
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by the Government of the use, obstruc-
tion or diversion proposed by the appli-
cant. All applications by persons shall 
conform, as to their contents, to the 
requirements of paragraph (a) of this 
section. 

(c) Where the Commission has issued 
an Order approving a particular use, 
obstruction or diversion, in which it 
has specifically retained jurisdiction 
over the subject matter of an applica-
tion and has reserved the right to 
make further orders relating thereto, 
any Government or person entitled to 
request the issuance of such further 
order may present to the Commission a 
request, setting forth the facts upon 
which it is based and the nature of the 
further order desired. On receipt of the 
request, the Commission shall proceed 
in accordance with the terms of the 
Order in which the Commission specifi-
cally retained jurisdiction. In each 
case the secretaries shall notify both 
Governments and invite their com-
ments before the request is complied 
with.

§ 401.13 Copies required. 
(a) Subject to paragraph (c) of this 

section, two duplicate originals and 
fifty copies of the application and of 
any supplemental application, state-
ment in response, supplemental state-
ment in response, statement in reply 
and supplemental statement in reply 
shall be delivered to either secretary. 
On receipt of such documents, the sec-
retary shall forthwith send one dupli-
cate original and twenty-five copies to 
the other secretary. 

(b) Subject to paragraph (c) of this 
section, two copies of such drawings, 
profiles, plans or survey, maps and 
specifications as may be necessary to 
illustrate clearly the matter of the ap-
plication shall be delivered to either 
secretary and he shall send one copy 
forthwith to the other secretary. 

(c) Notwithstanding paragraphs (a) 
and (b) of this section, such additional 
copies of the documents mentioned 
therein as may be requested by the 
Commission shall be provided forth-
with.

§ 401.14 Authorization by Government. 
(a) Where the use, obstruction or di-

version of waters for which the Com-

mission’s approval is sought has been 
authorized by or on behalf of a Govern-
ment or by or on behalf of a State or 
Province or other competent author-
ity, two copies of such authorization 
and of any plans approved incidental 
thereto shall accompany the applica-
tion when it is presented to the Com-
mission in accordance with § 401.12. 

(b) Where such a use, obstruction or 
diversion of waters is authorized by or 
on behalf of a Government or by or on 
behalf of a State or Province or other 
competent authority after an applica-
tion has been presented to the Commis-
sion in accordance with § 401.12, the ap-
plicant shall deliver forthwith to the 
Commission two copies of such author-
ization and of any plans approved inci-
dental thereto.

§ 401.15 Notice of publication. 

(a) As soon as practicable after an ap-
plication is presented or transmitted in 
accordance with § 401.12, the secretary 
of the section of the Commission ap-
pointed by the other Government shall 
send a copy of the application to such 
Government. 

(b) Except as otherwise provided pur-
suant to § 401.19, the secretaries, as 
soon as practicable after the applica-
tion is received, shall cause a notice to 
be published in the Canada Gazette and 
the FEDERAL REGISTER and once each 
week for three successive weeks in two 
newspapers, published one in each 
country and circulated in or near the 
localities which, in the opinion of the 
Commission, are most likely to be af-
fected by the proposed use, obstruction 
or diversion. Subject to paragraph (c) 
of this section, the notice shall state 
that the application has been received, 
the nature and locality of the proposed 
use, obstruction or diversion, the time 
within which any person interested 
may present a statement in response to 
the Commission and that the Commis-
sion will hold a hearing or hearings at 
which all persons interested are enti-
tled to be heard with respect thereto. 

(c) If the Commission so directs, the 
notice referred to in paragraph (b) of 
this section, appropriately modified, 
may be combined with the notice of 
hearing referred to in § 401.24 and pub-
lished accordingly.
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§ 401.16 Statement in response. 
(a) Except as otherwise provided pur-

suant to § 410.19, a Government and any 
interested person, other than the appli-
cant, may present a statement in re-
sponse to the Commission within thir-
ty days after the filing of an applica-
tion. A statement in response shall set 
forth facts and arguments bearing on 
the subject matter of the application 
and tending to oppose or support the 
application, in whole or in part. If it is 
desired that conditional approval be 
granted, the statement in response 
should set forth the particular condi-
tion or conditions desired. An address 
for service of documents should be in-
cluded in the statement in response. 

(b) When a statement in response has 
been filed, the secretaries shall send a 
copy forthwith to the applicant and to 
each Government except the Govern-
ment which presented the said state-
ment in response. If so directed by the 
Commission, the secretaries shall in-
form those who have presented state-
ments in response, of the nature of the 
total response.

§ 401.17 Statement in reply. 
(a) Except as otherwise provided pur-

suant to § 410.19, the applicant and, if 
he is a person, the Government which 
transmitted the application on his be-
half, one or both may present a state-
ment or statements in reply to the 
Commission within thirty days after 
the time provided for presenting state-
ments in response. A statement in 
reply shall set forth facts and argu-
ments bearing upon the allegations and 
arguments contained in the statements 
in response. 

(b) When a statement in reply has 
been filed, the secretary shall send a 
copy forthwith to each Government ex-
cept the Government which presented 
the said statement in reply, and to all 
persons who presented statements in 
response.

§ 401.18 Supplemental or amended ap-
plications and statements. 

(a) If it appears to the Commission 
that either an application, a statement 
in response or a statement in reply is 
not sufficiently definite and complete, 
the Commission may require a more 
definite and complete application, 

statement in response or statement in 
reply, as the case may be, to be pre-
sented. 

(b) Where substantial justice requires 
it, the Commission with the concur-
rence of at least four Commissioners 
may allow the amendment of any ap-
plication, statement in response, state-
ment in reply and any document or ex-
hibit which has been presented to the 
Commission.

§ 401.19 Reducing or extending time 
and dispensing with statements. 

In any case where the Commission 
considers that such action would be in 
the public interest and not prejudicial 
to the right of interested persons to be 
heard in accordance with Article XII of 
the Treaty, the Commission may re-
duce or extend the time for the presen-
tation of any paper or the doing of any 
act required by these rules or may dis-
pense with the presentation of state-
ments in response and statements in 
reply.

§ 401.20 Interested persons and coun-
sel. 

Governments and persons interested 
in the subject matter of an application, 
whether in favor of or opposed to is, 
are entitled to be heard in person or by 
counsel at any hearing thereof held by 
the Commission.

§ 401.21 Consultation. 
The Commission may meet or con-

sult with the applicant, the Govern-
ments and other persons or their coun-
sel at any time regarding the plan of 
hearing, the mode of conducting the in-
quiry, the admitting or proof of certain 
facts or for any other purpose.

§ 401.22 Attendance of witnesses and 
production of documents. 

(a) Requests for the attendance and 
examination of witnesses and for the 
production and inspection of books, pa-
pers and documents may be issued over 
the signature of the secretary of the 
section of the Commission of the coun-
try in which the witnesses reside or the 
books, papers or documents may be, 
when so authorized by the Chairman of 
that section. 

(b) All applications for subpoena or 
other process to compel the attendance
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of witnesses or the production of 
books, papers and documents before 
the Commission shall be made to the 
proper courts of either country, as the 
case may be, upon the order of the 
Commission.

§ 401.23 Hearings. 
(a) The time and place of the hearing 

or hearings of an application shall be 
fixed by the Chairmen of the two sec-
tions. 

(b) The secretaries shall forthwith 
give written notice of the time and 
place of the hearing or hearings to the 
applicant, the Governments and all 
persons who have presented statements 
in response to the Commission. Except 
as otherwise provided by the Commis-
sion, the secretaries shall also cause 
such notice to be published in the Can-
ada Gazette and the FEDERAL REGISTER 
and once each week for three succes-
sive weeks in two newspapers, pub-
lished one in each country and cir-
culated in or near the localities which, 
in the opinion of the Commission, are 
most likely to be affected by the pro-
posed use, obstruction or diversion of 
water. 

(c) All hearings shall be open to the 
public. 

(d) The applicant, the Governments 
and persons interested are entitled to 
present oral and documentary evidence 
and argument that is relevant and ma-
terial to any issue that is before the 
Commission in connection with the ap-
plication. 

(e) The presiding chairman may re-
quire that evidence to be under oath. 

(f) Witnesses may be examined and 
cross-examined by the Commissioners 
and by counsel for the applicant, the 
Governments and the Commission. 
With the consent of the presiding 
chairman, cousel for a person other 
than the applicant may also examine 
or cross-examine witnesses. 

(g) The Commission may require fur-
ther evidence to be given and may re-
quire printed briefs to be submitted at 
or subsequent to the hearing. 

(h) The Commissioners shall be free 
to determine the probative value of the 
evidence submitted to it. 

(i) A verbatim transcript of the pro-
ceedings at the hearing shall be pre-
pared. 

(j) The hearing of the application, 
when once begun, shall proceed at the 
times and places determined by the 
Chairmen of the two sections to ensure 
the greatest practicable continuity and 
dispatch of proceedings.

§ 401.24 Expenses of proceedings. 

(a) The expenses of those partici-
pating in any proceeding under this 
subpart B shall be borne by the partici-
pants. 

(b) The Commission, after due notice 
to the participant or participants con-
cerned, may require that any unusual 
cost or expense to the Commission 
shall be paid by the person on whose 
behalf or at whose request such un-
usual cost or expense has been or will 
be incurred.

§ 401.25 Government brief regarding 
navigable waters. 

When in the opinion of the Commis-
sion it is desirable that a decision 
should be rendered which affects navi-
gable waters in a manner or to an ex-
tent different from that contemplated 
by the application and plans presented 
to the Commission, the Commission 
will, before making a final decision, 
submit to the Government presenting 
or transmitting the application a draft 
of the decision, and such Government 
may transmit to the Commission a 
brief or memorandum thereon which 
will receive due consideration by the 
Commission before its decision is made 
final.

Subpart C—References

§ 401.26 Presentation to Commission. 

(a) Where a question or matter of dif-
ference arising between the two Gov-
ernments involving the rights, obliga-
tions, or interests of either in relation 
to the other or to the inhabitants of 
the other along the common frontier 
between the United States of America 
and Canada is to be referred to the 
Commission under Article IX of the 
Treaty, the method of brining such 
question or matter to the attention of 
the Commission and invoking its ac-
tion ordinarily will be as set forth in 
this section.
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(b) Where both Governments have 
agreed to refer such a question or mat-
ter to the Commission, each Govern-
ment will present to the Commission, 
at the permanent office in its country, 
a reference in similar or identical 
terms setting forth as fully as may be 
necessary for the information of the 
Commission the question or matter 
which it is to examine into the report 
upon and any restrictions or exceptions 
which may be imposed upon the Com-
mission with respect thereto. 

(c) Where one of the Governments, on 
its own initiative, has decided to refer 
such a question or matter to the Com-
mission, it will present a reference to 
the Commission at the permanent of-
fice in its country. All such references 
should conform, as to their contents, 
to the requirements of paragraph (b) of 
this section. 

(d) Such drawings, plans of survey 
and maps as may be necessary to illus-
trate clearly the question or matter re-
ferred should accompany the reference 
when it is presented to the Commis-
sion.

§ 401.27 Notice and publication. 

(a) The secretary to whom a ref-
erence is presented shall receive and 
file the same and shall send a copy 
forthwith to the other secretary for fil-
ing in the office of the latter. If the ref-
erence is presented by one Government 
only, the other secretary shall send a 
copy forthwith to his Government. 

(b) Subject to any restrictions or ex-
ceptions which may be imposed upon 
the Commission by the terms of the 
reference, and unless otherwise pro-
vided by the Commission, the secre-
taries, as soon as practicable after the 
reference is received, shall cause a no-
tice to be published in the Canada Ga-
zette, the FEDERAL REGISTER and in 
two newspapers, published one in each 
country and circulated in or near the 
localities which, in the opinion of the 
Commission, are most likely to be in-
terested in the subject matter of the 
reference. The notice shall describe the 
subject matter of reference in general 
terms invite interested persons to in-
form the Commission of the nature of 
their interest and state that the Com-
mission will provide convenient oppor-

tunity for interested persons to be 
heard with respect thereto.

§ 401.28 Advisory boards. 

(a) The Commission may appoint a 
board or boards, composed of qualified 
persons, to conduct on its behalf inves-
tigations and studies that may be nec-
essary or desirable and to report to the 
Commission regarding any questions or 
matters involved in the subject matter 
of the reference. 

(b) Such board ordinarily will have 
an equal number of members from each 
country. 

(c) The Commission ordinarily will 
make copies of the main or final report 
of such board or a digest thereof avail-
able for examination by the Govern-
ments and interested persons prior to 
holding the final hearing or hearings 
referred to in § 401.29.

§ 401.29 Hearings. 

(a) A hearing or hearings may be held 
whenever in the opinion of the Com-
mission such action would be helpful to 
the Commission in complying with the 
terms of a reference. Subject to any re-
strictions or exceptions which may be 
imposed by the terms of the reference, 
a final hearing or hearings shall be 
held before the Commission reports to 
Government in accordance with the 
terms of the reference. 

(b) The time, place and purpose of the 
hearing or hearings on a reference shall 
be fixed by the chairmen of the two 
sections. 

(c) The secretaries shall forthwith 
give written notice of the time, place 
and purpose of the hearing or hearings 
to each Government and to persons 
who have advised the Commission of 
their interest. Unless otherwise di-
rected by the Commission, the secre-
taries shall also cause such notice to be 
published in the Canada Gazette, the 
FEDERAL REGISTER and once each week 
for three successive weeks in two news-
papers, published one in each country 
and circulated in or near the localities 
which, in the opinion of the Commis-
sion, are most likely to be interested in 
the subject matter of the reference. 

(d) All hearings shall be open to the 
public, unless otherwise determined by 
the Commission.
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(e) At a hearing, the Governments 
and persons interested are entitled to 
present, in person or by counsel, oral 
and documentary evidence and argu-
ment that is relevant and material to 
any matter that is within the pub-
lished purpose of the hearing. 

(f) The presiding chairman may re-
quire that evidence be under oath. 

(g) Witnesses may be examined and 
cross-examined by the Commissioners 
and by counsel for the Governments 
and the Commission. With the consent 
of presiding chairman, counsel for any 
interested person may also examine or 
cross-examine witnesses. 

(h) The Commission may require fur-
ther evidence to be given and may re-
quire printed briefs to be submitted at 
or subsequent to the hearing. 

(i) A verbatim transcript of the pro-
ceedings at the hearing shall be pre-
pared.

§ 401.30 Proceedings under Article X. 

When a question or matter of dif-
ference arising between the two Gov-
ernments involving the rights, obliga-
tions or interests of either in relation 
to the other or to their respective in-
habitants has been or is to be referred 
to the Commission for decision under 
Article X of the Treaty, the Commis-
sion, after consultation with the said 
Governments, will adopt such rules of 
procedure as may be appropriate to the 
question or matter referred or to be re-
ferred.
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PART 501—APPOINTMENT OF 
FOREIGN SERVICE OFFICERS

Sec.
501.1 Policy. 
501.2 Eligibility for appointment as Foreign 

Service Officer. 
501.3 Noncompetitive interchange between 

Civil Service and Foreign Service. 
501.4 Junior Level Career Candidate Pro-

gram (Class 6, 5, or 4). 
501.5 Mid-Level FSO Candidate Program 

(Class 3, 2, or 1). 
501.6 Appointment of Overseas Specialists. 
501.7 Appointment as Chief of Mission. 
501.8 Reappointment of Foreign Service Of-

ficers and Career Overseas Specialists. 
501.9 Interchange of FSOs between Broad-

casting Board of Governors and other 
Foreign Affairs Agencies.

AUTHORITY: Foreign Service Act of 1980 (22 
U.S.C. 3901 et seq.).

SOURCE: 50 FR 27423, July 3, 1985, unless 
otherwise noted.

§ 501.1 Policy. 

It is the policy of the Broadcasting 
Board of Governors that Foreign Serv-
ice Officers occupy positions in which 
there is a need and reasonable oppor-
tunity for interchangeability of per-
sonnel between the Board and posts 
abroad, and which are concerned with 
(a) the conduct, observation, or anal-
ysis of information and cultural activi-
ties, or (b) the executive management 
of, or administrative responsibility for, 
the overseas operations of the Board’s 
program.

§ 501.2 Eligibility for appointment as 
Foreign Service Officer. 

CROSS-REFERENCE: The regulations 
governing eligibility for appointment 
as a Foreign Service Officer are codi-
fied in part 11 of this title.

§ 501.3 Noncompetitive interchange 
between Civil Service and Foreign 
Service. 

(a) An agreement between the Office 
of Personnel Management and the 
Board under the provisions of Execu-
tive Order 11219 (3 CFR 1964–65 Comp. p. 
303) provides for the noncompetitive 
appointment of present or former For-
eign Service employees as career or ca-
reer conditional Civil Service employ-
ees. 

(b) Under this agreement former ca-
reer personnel of the Board’s Foreign 
Service (FSCR, FSRU, FSIO, FSS, 
FSO, or FP) and such present personnel 
desiring to transfer, are eligible, under 
certain conditions, for noncompetitive 
career or career-conditional appoint-
ment in any Federal agency that de-
sires to appoint them. The President 
has authorized the Office of Personnel 
Management by executive order to 
waive the requirements for competitive 
examination and appointment for such 
Board career Foreign Service per-
sonnel. 

(c) A present or former Civil Service 
employee may be appointed on a com-
petitive basis in any Foreign Service 
class for which the employee has quali-
fied under the provisions of section 3947 
of title 22, United States Code.

§ 501.4 Junior Level Career Candidate 
Program (Class 6, 5, or 4). 

CROSS-REFERENCE: The regulations 
governing the junior level Career Can-
didate program are codified in part 11 
of this title.

§ 501.5 Mid-level FSO Candidate Pro-
gram (Class 3, 2, or 1). 

(a) General. The mid-level FSO Can-
didate program, under the provisions of 
section 306 of the Foreign Service Act 
of 1980, supplements the junior-level 
Career Candidate program to meet 
total requirements for Foreign Service 
Officers at the mid-level in the Foreign 
Service. Foreign Service limited ap-
pointments of FSO Candidates are 
made to Class 3, 2, or 1 for a period not 
to exceed five years. Occasionally, ap-
pointments may be offered at the Class 
4 level. The FSO Commissioning Board 
will determine whether FSO Can-
didates have performed at a satisfac-
tory level and demonstrated the re-
quired level of growth potential and 
competence, and will make a rec-
ommendation on commissioning as 
Foreign Service Officers. FSO Can-
didates who are not recommended for 
commissioning prior to the expiration 
of their limited appointment will be 
separated from the mid-level program. 

(b) Sources of applicants. (1) The 
Broadcasting Board of Governors draws 
a significant number of FSO Can-
didates from Board employees who
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apply, and are found qualified by the 
Board of Examiners for the Foreign 
Service (BEX). 

(2) The Board also draws Candidates 
from outside applicants who possess 
skills and abilities in short supply in 
the Foreign Service and who have ca-
pabilities, insights, techniques, experi-
ences, and differences of outlook which 
would serve to enrich the Foreign Serv-
ice and enable them to perform effec-
tively in assignments both abroad and 
in the United States. Minority appli-
cants are recruited for mid-level entry 
under the COMRAT program. Appoint-
ment from sources outside the Board is 
limited and based on intake levels es-
tablished in accordance with total 
Broadcasting Board of Governors FSO 
workforce and functional require-
ments. Such appointments are based on 
successful completion of the examina-
tion process, and existing assignment 
vacancies. 

(c) Eligibility requirement. (1) Broad-
casting Board of Governors Employees. 
On the date of application, employees 
must have at least three years of Fed-
eral Government service in a position 
of responsibility in the Board. A posi-
tion of responsibility is defined as serv-
ice as an Overseas Specialist at Class 4 
or above or as a Domestic Specialist at 
GS–11 or above within the Board. The 
duties and responsibilities of the posi-
tion occupied by the applicant must 
have been similar or closely related to 
those of a Foreign Service Officer in 
terms of knowledge, skills, abilities, 
and overseas experience. Board Domes-
tic and Overseas Specialists must be no 
more than 58 years of age on the date 
of redesignation or appointment as an 
FSO Candidate. 

(2) Applicants Under Special Recruit-
ment Programs. Minority and women ap-
plicants must be no more than 58 years 
of age, must have approximately nine 
years of education or experience rel-
evant to work performed in Broad-
casting Board of Governors, must be 
knowledgeable in the social, political 
and cultural history of the U.S. and be 
able to analyze and interpret this in re-
lation to U.S. Government policy and 
American life. 

(3) Outside Applicants. On the date of 
appointment, applicants must be no 
more than 58 years of age, with nine 

years of relevant work experience and/
or education, or proficiency in a lan-
guage for which the Board has a need, 
or substantial management expertise. 
Relevant work experience is defined as 
public relations work, supervisory or 
managerial positions in communica-
tions media, program director for a 
museum or university-level teacher of 
political science, history, English or 
other relevant disciplines. Appoint-
ments from these sources for the lim-
ited vacancies available are made on a 
competitive basis to fill specific Serv-
ice needs after ensuring that the va-
cancies cannot be filled by Foreign 
Service Officers already in the Foreign 
Service Officer Corps. 

(d) Application Procedures. (1) Appli-
cants must complete Standard Form 
171, Application for Federal Employ-
ment; Form DSP–34, Supplement to 
Application for Federal Employment; a 
1,000 word autobiography; a statement 
affirming willingness and capacity to 
serve at any post worldwide; and tran-
scripts of all graduate and under-
graduate course work and forward 
them to the Special Recruitment 
Branch, Office of Personnel (M/PDSE). 

(2) The filing of an application for the 
Foreign Service does not in itself enti-
tle an applicant to examination. The 
decision to proceed with an oral exam-
ination is made by a Qualifications 
Evaluation Panel after determining the 
applicant’s eligibility for appointment 
and reviewing the applicant’s qualifica-
tions including his/her performance, 
and administrative files (or equiva-
lents), claimed language proficiency 
and other background or factors which 
may be related to the work performed 
by FSOs. An oral examination is given 
only in those cases where the applicant 
is found to possess superior qualifica-
tions, proven ability, and high poten-
tial for success in the Foreign Service. 

(e) Examination process. (1) Written Ex-
amination. A written examination will 
not normally be required of applicants 
for FSO Candidate appointments. How-
ever, if the volume of applications for a 
given class or classes is such as to 
make it infeasible to examine appli-
cants orally within a reasonable time, 
such applicants may be required to
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take an appropriate written examina-
tion prescribed by the Board of Exam-
iners. Those who meet or exceed the 
passing level set by the Board of Exam-
iners on the written examination will 
be eligible for selection for the oral ex-
amination. 

(2) Oral examination. (i) Applicants 
approved by the Qualifications Evalua-
tion Panel for examination will be 
given an oral examination by a panel of 
Deputy Examiners approved by the 
Board of Examiners. The oral examina-
tion is designed to enable the Board of 
Examiners to determine whether appli-
cants are functionally qualified for 
work in the Foreign Service at the 
mid-level, whether they would be suit-
able representatives abroad of the 
United States, whether they have the 
potential to advance in the Foreign 
Service, and whether they have the 
background and experience to make a 
contribution to the Foreign Service. 
The oral examination is individually 
scheduled throughout the year and is 
normally given in Washington, D.C. At 
the discretion of the Board of Exam-
iners, it may be given in other Amer-
ican cities, or at Foreign Service posts, 
selected by the Board. 

(ii) The panel will orally examine 
each applicant through questioning 
and discussion. There will also be a 
writing exercise and an in-basket test. 
Applicants taking the oral examina-
tion will be graded according to the 
standards established by the Board of 
Examiners. The application of anyone 
whose score is at or above the passing 
level set by the Board will be contin-
ued. The application of anyone whose 
score is below the passing level will be 
terminated. The applicant may, how-
ever, reapply in 12 months by submit-
ting a new application. 

(3) Foreign language requirement. All 
applicants who pass the oral examina-
tion will be required to take a subse-
quent test to measure their fluency in 
foreign languages, or their aptitude for 
learning them (MLAT) for which a 
score of 50 points (on a scale of zero to 
eighty) is necessary to qualify for fur-
ther processing. No applicant will be 
recommended for career appointment 
who has not demonstrated such a pro-
ficiency or aptitude. An applicant may 
be selected, appointed and assigned 

without first having demonstrated re-
quired proficiency in a foreign lan-
guage, but the appointment will be 
subject to the condition that the em-
ployee may not receive more than one 
promotion and may not be commis-
sioned as an FSO until proficiency in 
one foreign language is achieved. 

(4) Medical examination. Those appli-
cants recommended by the Board of 
Examiners for an FSO candidacy, and 
their dependents who will reside with 
them overseas, are required to pass a 
physical examination at the Depart-
ment of State Medical Division. 

(5) Security and suitability consider-
ations. A background investigation or 
appropriate security clearance update 
will be conducted on each applicant, 
and no application may be continued 
until a security clearance has been 
granted. 

(6) Class of appointment. The Board of 
Examiners fixes the entry level for ap-
pointment as an FSO candidate. 

(7) Certification for appointment. After 
completion of all aspects of the exam-
ination, the Board of Examiners cer-
tifies to the Board successful can-
didates for appointment as FSO Can-
didates. Determinations of duly con-
stituted panels of examiners and dep-
uty examiners are final, unless modi-
fied by specific action of the Board of 
Examiners for the Foreign Service. 

(8) FSO Candidate registers. (i) After 
approval by the Board of Examiners, 
and certification as to suitability and 
security clearance by the Board’s Di-
rector of Security, successful appli-
cants will have their names placed on a 
register for the class for which they 
have been found qualified. Appoint-
ments to available openings will be 
made from the applicants entered on 
the register for the class of the posi-
tion to be filled. Inclusion on the reg-
ister does not guarantee eventual as-
signment and appointment as an FSO 
Candidate. Applicants who have quali-
fied but have not been appointed be-
cause of lack of openings will be 
dropped from the register 18 months 
after the date of placement on it (or 
the completion of an inside applicant’s 
current overseas tour, whichever is 
longer). Such applicants may reapply 
for the program, but will be required to
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repeat the entire application process, 
including BEX testing. 

(ii) Any applicant on the register who 
refuses an assignment offer will be re-
moved from the Register and will not 
be eligible to reapply for the program 
for seven years. 

(iii) The Board of Examiners may ex-
tend the eligibility period when such 
extension is in its judgment justified in 
the interest of the Foreign Service. 

(f) Appointment as an FSO Candidate. 
(1) An FSO Candidate will be given a 
four-year Foreign Service limited ap-
pointment. Board Career Overseas Spe-
cialists will be redesignated as FSO 
Candidates for a period of four years. 
The appointment or redesignation may 
be extended for one year, but must be 
terminated at the end of the fifth year. 
The purpose of the FSO Candidacy is to 
permit on-the-job evaluation of an in-
dividual’s suitability and capacity for 
effective service as a Foreign Service 
Officer. 

(2) FSO Candidates will be assigned 
to Generalist positions overseas, and 
will compete for promotion with other 
Generalist officers under the Annual 
Generalist Selection Boards. FSO Can-
didates at the Class 1 level may not 
compete for promotion into the Senior 
Foreign Service prior to commis-
sioning as an FSO. 

(3) The FSO Candidacy may be termi-
nated during the four-year period for 
unsatisfactory performance (22 U.S.C. 
4011) or for such other cause as will 
promote the efficiency of the Service 
(22 U.S.C. 4010). 

(g) Commissioning as a Foreign Service 
Officer. (1) Upon completion of three 
years’ service (most of which will have 
been overseas), the FSO Candidate will 
be eligible for commissioning as a For-
eign Service Officer. The FSO Commis-
sioning Board will review all FSO Can-
didates appointed on or after March 1, 
1980 and will recommend on tenure. 

(2) The criterion used for deciding 
whether to recommend commissioning 
of FSO Candidates is the Candidate’s 
demonstrated potential to perform ef-
fectively as a Foreign Service Officer 
in a normal range of generalist assign-
ments up through the Class 1 level. No 
quota or numerical limit is placed on 
the number of affirmative decisions. 

(3) If recommended for commis-
sioning, and having satisfied the lan-
guage proficiency requirements, the 
name of the FSO Candidate will be for-
warded to the President and the Senate 
and, upon approval, the FSO Candidate 
will be commissioned as an FSO. 

(4) If the FSO Commissioning Board 
does not recommend commissioning of 
the FSO Candidate during its review, it 
may recommend extension of the FSO 
Candidacy to allow for a future review. 
Under no circumstances will an FSO 
Candidacy be extended to a total of 
more than five years. 

(5) Candidates not recommended for 
commissioning or who have not satis-
fied the language proficiency require-
ment will be separated from the Serv-
ice at the expiration of their appoint-
ment. However, FSO Candidates who 
were appointed from within the Board 
with career status as a Domestic or 
Overseas Specialist may exercise re-
appointment rights to their previous 
category in lieu of separation.

§ 501.6 Appointment of Overseas Spe-
cialists. 

(a) General. Members of the Board’s 
Foreign Service appointed as Overseas 
Specialists serve on rotational U.S.-
overseas assignments in the following 
types of positions: General Administra-
tion; Publication Writers and Editors; 
Exhibit Managers; Printing Special-
ists; English Teaching Specialists; Cor-
respondents; Engineers for the Voice of 
America; Regional Librarian Consult-
ants; and Secretaries. Appointees serve 
a trial period of service as Specialist 
Candidates under Foreign Service lim-
ited appointments (or redesignation) 
for a period not to exceed five years. 
Appointments are made to F.S. classes 
8 through 1. Specialist Candidates are 
given career appointments as Overseas 
Specialists based on the recommenda-
tions of Specialist Selection Boards. 
Specialist candidates not recommended 
for tenuring will be separated from the 
Foreign Service, or reinstated in the 
Civil Service. 

(b) Sources of applicants. Qualified 
Broadcasting Board of Governors do-
mestic employees comprise a signifi-
cant recruitment source for Overseas 
Specialist appointments. Such employ-
ees will be given priority consideration

VerDate 0ct<09>2002 11:28 Oct 17, 2002 Jkt 197072 PO 00000 Frm 00110 Fmt 8010 Sfmt 8010 Y:\SGML\197072T.XXX 197072T



111

Broadcasting Board of Governors § 501.6

over outside applicants when applying 
for Overseas Specialist positions, when 
qualifications are otherwise equal. 

(c) Eligibility requirements. All appli-
cant must be citizens of the United 
States, and must be at least 21 years of 
age and no more than 58 years of age at 
the time of appointment. The 21-year 
age requirement may be waived by the 
Director, Office of Personnel (M/P or 
VOA/P) when she or he determines that 
the applicant’s services are urgently 
needed. Broadcasting Board of Gov-
ernors employee applicants must also 
have at least three years of Federal 
government experience and occupy a 
position at the GS–11 level (or equiva-
lent) or above (GS–10 for Electronic 
Technicians in the Voice of America). 
All applicants must be available for 
worldwide assignment to positions in 
their occupational category. 

(d) Application procedures. (1) Applica-
tions for all specialties except secre-
tarial should include a current SF–171, 
Application for Federal Employment; a 
DSP–34, Supplement to Application for 
Federal Employment; university tran-
scripts; a 1,000 word autobiographical 
statement which should include men-
tion of the qualifications the applicant 
would bring to the job and reason for 
desiring to work for the Board; and a 
statement affirming willingness and 
capacity to serve at any post world-
wide. 

(2) Special requirements for Foreign 
Service Secretaries. Secretarial appli-
cants must submit a current SF–171, 
Application for Federal Employment, 
and a 250 word essay on a commonly 
understood subject to demonstrate 
grammatical competence. The fol-
lowing specific requirements must be 
met by applicants: Ability to type ac-
curately at 60 words per minute; four 
years of secretarial or administrative 
experience (business school or college 
training may be substituted for up to 
two years of required work experience); 
and attainment of an acceptable score 
in verbal ability and spelling tests. Ap-
plicants will subsequently be given a 
written examination to measure ad-
ministrative aptitude. 

(e) Examination process—(1) Applica-
tion review. All applications are to be 
sent to the Special Recruitment Staff, 
Office of Personnel (M/PDSE), or to the 

Foreign Personnel Advisor (VOA/PF) 
for Voice of America positions. 

(2) Qualifications Evaluation Panel. A 
Qualifications Evaluation Panel will 
evaluate the applicant’s qualifications 
including his/her performance and ad-
ministrative files (or equivalent), 
claimed language proficiency and other 
background or factors which may be 
related to the work performed by an 
Overseas Specialist Officer in the rel-
evant specialty. 

(3) Oral examination. (i) Applicants 
who are passed on by the Qualifications 
Evaluation Panel to the Board of Ex-
aminers will be given an oral examina-
tion to evaluate the applicant’s total 
qualifications for service as an Over-
seas Specialist in the desired func-
tional specialty. 

(ii) The Board panel examining all 
candidates except those of the Voice of 
America will consist of one Broad-
casting Board of Governors Overseas 
Specialist and two BEX Deputy Exam-
iners. For VOA candidates, the panel 
will consist of the Foreign Personnel 
Advisor, a BEX Deputy Examiner as-
signed to the Voice of America, and a 
Deputy Examiner assigned to the 
Board of Examiners. 

(iii) The panel will examine each ap-
plicant through questioning and dis-
cussion. Hypothetical problem-solving 
exercises, a writing exercise and an in-
basket test may also be required. The 
panel will also recommend the F.S. 
entry level for appointment. If the pan-
el’s recommendation is unfavorable, 
the application process will be discon-
tinued. An unsuccessful applicant may 
apply again in 12 months. 

(4) The same medical and security re-
quirements applicable to FSO Can-
didates pertain to Specialist Can-
didates. 

(5) Overseas Specialist Candidate reg-
ister. If an applicant is successful in the 
examination, and medical and security 
clearances have been successfuly com-
pleted, his/her name will be added to 
the appropriate Overseas Specialist 
register for a period of 18 months, or 
completion of an inside candidate’s 
current tour of duty overseas, which-
ever is longer, at the Foreign Service 
class determined in the examination 
process and based on previous experi-
ence. Inclusion on the register does not
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guarantee eventual assignment and ap-
pointment as an Overseas Specialist 
Candidate. 

(f) Appointment as a Specialist Can-
didate. (1) When the Office of Personnel 
identifies an overseas vacancy which 
cannot be filled from the existing 
ranks of Overseas Specialists, appli-
cants on the Overseas Specialist reg-
ister will be considered for the assign-
ment. An applicant will not be ap-
pointed unless an overseas position has 
been identified and a need for the indi-
vidual in the Foreign Service has been 
certified by the Director, Office of Per-
sonnel (M/P or VOA/P). Any applicant 
selected from the register who refuses 
an assignment offer will be dropped 
from the register and precluded from 
reapplying for a period of seven years. 

(2) Applicants will be given a Foreign 
Service limited appointment (or redes-
ignation) for a period of four years at 
the Foreign Service Class determined 
in the examination process. The pur-
pose of this untenured appointment is 
to allow the Board to evaluate and as-
sess the Specialist Candidate’s abilities 
and future potential prior to offering 
career appointment as an Overseas 
Specialist. The limited appointment 
may be extended for one additional 
year, but must be terminated at the 
end of the fifth year if the Candidate 
does not obtain career tenure. 

(3) The Candidate will receive the 
orientation and training necessary to 
serve overseas and will be assigned 
overseas in a position in his or her spe-
cialty. Broadcasting Board of Gov-
ernors Civil Service employees selected 
as Overseas Specialist Candidates will 
be appointed only if the Board element 
to which they are currently assigned is 
willing to affirm in writing that a posi-
tion at the appropriate level will be 
made available for the employee should 
the candidacy end unsuccessfully. 
Broadcasting Board of Governors Civil 
Service applicants will be appointed as 
Overseas Specialist Candidates on or 
about the date of their departure for 
post of assignment or upon assumption 
of an assignment (which has been iden-
tified and will follow a period of ori-
entation in Washington). The Board 
may also assign a Candidate to a U.S.-
based position for an initial assign-
ment of up to 24 months when the Can-

didate will spend the majority of his/
her time traveling overseas and will, 
except for the U.S. basing, be fully 
functioning as an Overseas Specialist. 
Specialist Candidates will compete for 
promotion by the Annual Overseas Spe-
cialist Selection Board with other offi-
cers in the same specialty and at the 
same class level. Specialist Candidates 
at the Class 1 level are ineligible for 
promotion into the Senior Foreign 
Service. 

(4) The Specialist candidacy may be 
terminated a any time for unsatisfac-
tory performance (22 U.S.C. 4011) or for 
such cause as will promote the effi-
ciency of the Service (22 U.S.C. 4010). 

(g) Career appointment as an Overseas 
Specialist. In accordance with section 
3946 of title 22 United States Code, the 
decision to offer a Specialist Candidate 
a career appointment will be based on 
the recommendation made by the An-
nual Overseas Specialist Selection 
Board which reviews all employees in 
the Candidate’s occupational category 
and class level. 

(1) Eligibility. Specialist Candidates 
who have performed at least two years 
of overseas service will be eligible for 
review for career status at the time of 
the Candidate’s third Board review. 
Candidates serving an initial tour in 
the U.S. but spending the majority of 
time working overseas will be credited 
with up to one year’s overseas service, 
but no more than half of the time 
based in the U.S. If a Specialist Can-
didate is not recommended for career 
status during the initial review, the 
Candidate may be reviewed again when 
the next Annual Overseas Specialist 
Selection Board convenes if the initial 
Board so recommends. 

(2) Selection Board Review. The Selec-
tion Board(s) will review the official 
performance file of the eligible Spe-
cialist Candidates and in accordance 
with established precepts, will deter-
mine whether the Candidates should be 
recommended for career appointment 
as Overseas Specialists. Recommenda-
tions by the Board will be based on the 
Candidate’s demonstrated aptitude and 
fitness for a career in the Foreign Serv-
ice in their occupational specialties. 
No quota or numerical limit is placed 
on the number of positive career status
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decisions that can be made by Selec-
tion Boards. The Specialist candidacy 
will be terminated if the Candidate 
fails to be recommended for career sta-
tus after a second Board review for 
tenuring. Candidates may be termi-
nated earlier than the expiration of 
their limited appointment if so rec-
ommended by the Board and approved 
by the Director, Office of Personnel (M/
P or VOA/P). Specialist Candidates rec-
ommended for career status by the Se-
lection Board will be given Foreign 
Service career appointments (or redes-
ignation) as Overseas Specialist, to 
take effect within one month of the 
Board’s recommendation.

§ 501.7 Appointment as Chief of Mis-
sion. 

(a) Appointment by President. Chiefs of 
mission are appointed by the Presi-
dent, by and with the advice and con-
sent of the Senate. They may be career 
members of the Foreign Service or 
they may be appointed from outside 
the Service. 

(b) Recommendation of Foreign Service 
career members. On the basis of rec-
ommendations made by the Director of 
Broadcasting Board of Governors, the 
Secretary of State from time to time 
furnishes the President with the names 
of Foreign Service career members 
qualified for appointment as chiefs of 
mission. The names of these officers, 
together with pertinent information 
concerning them, are given to the 
President to assist him in selecting 
qualified candidates for appointment 
as chiefs of mission. 

(c) Status of Foreign Service career 
members appointed as Chiefs of Mission. 
Foreign Service career members who 
are appointed as chiefs of mission re-
tain their career status as Foreign 
Service career members.

§ 501.8 Reappointment of Foreign 
Service Officers and Career Over-
seas Specialists. 

The President may, by and with the 
advice and consent of the Senate, re-
appoint to the Service a former For-
eign Service Officer who is separated 
from the Service. The Director (Broad-
casting Board of Governors) may re-
appoint to the Service a former career 
Overseas Specialist. 

(a) Requirements for reappointment. (1) 
On the date of application, each appli-
cant must be a citizen of the United 
States. 

(2) No applicant will be considered 
who has previously been separated 
from the Foreign Service pursuant to 
section 608 or 610 of the Foreign Serv-
ice Act of 1980 (or predecessor section 
633, 635, or 637 of the Foreign Service 
Act of 1946, as amended); or who re-
signed or retired in lieu of selection 
out or separation for cause.

NOTE: This requirement will not apply 
where it has been determined by the Foreign 
Service Grievance Board under 3 FAM 660 or 
by the Director, Office of Personnel, that the 
separation or the resignation or retirement 
in lieu of selection out or separation for 
cause was wrongful; where reappointment is 
determined by the Director, Office of Per-
sonnel, as an appropriate means to settle a 
grievance or complaint of a former Foreign 
Service career member on a mutually satis-
factory basis; or where reappointment is the 
indicated redress in a proceeding under 3 
FAM 130 ‘‘Equal Employment Opportunity.’’

(b) Application. Apply by letter ad-
dressed to the Director, Office of Per-
sonnel. Include the standard applica-
tion forms, SF–171, Application for 
Federal Employment; and DSP–34, Sup-
plement to Application for Federal 
Employment; and a brief resume of 
work and other experience since res-
ignation from the Foreign Service. 
Whenever the Director, Office of Per-
sonnel, finds that the reappointment of 
one or more former Foreign Service 
Career Members may be in the best in-
terest of the Service, all application 
forms, along with the available per-
sonnel files, will be referred as appro-
priate to the Board of Examiners for 
the Foreign Service which will conduct 
an advisory evaluation of the qualifica-
tions of each applicant. 

(c) Nature of evaluation. (1) The Board 
of Examiners’ advisory qualifications 
evaluation of FSO applicants (i) will be 
based on a review of all pertinent infor-
mation relating to the applicant’s 
record of employment in the Foreign 
Service and to subsequent experience, 
as well, and (ii) will take into consider-
ation among other factors, the rank of 
the applicant’s contemporaries in the 
Service in recommending the class in 
which the applicant will be reappointed 
under section 308 of the Foreign Serv-
ice Act of 1980.
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(2) In consultation with the Foreign 
Service Personnel Division (M/PF or 
VOA/PF) and officials from the perti-
nent Board elements, the Overseas Spe-
cialist applicant’s total qualifications 
and experience will be evaluated based 
on the application and an interview. On 
the basis of this review and the rec-
ommendations of the appropriate offi-
cials, the personnel office will deter-
mine whether the application should be 
continued and, if so, will recommend 
the appointment class. 

(d) Medical examination and security 
investigation. Qualified applicants and 
their dependents who will accompany 
them overseas will be given a physical 
examination. A security investigation 
will also be conducted. The reappoint-
ment action is subject to completion of 
a satisfactory security investigation 
and satisfactory medical examination 
of the applicant and his/her depend-
ents. 

(e) Selection for reappointment. The Di-
rector, Office or Personnel (M/P or 
VOA/P), taking into consideration (1) 
the qualifications and experience of 
each applicant as outlined in the quali-
fications evaluation performed by the 
Board of Examiners for the Foreign 
Service or the personnel office, (2) fu-
ture placement and growth potential, 
and (3) the needs of the Service for the 
applicant’s skills determines which ap-
plicant, or applicants, are qualified for 
reappointment and the appointment 
class that is considered to be appro-
priate. An Overseas Specialist may not 
be reappointed until and unless an 
overseas assignment has been identi-
fied. The Director, Office of Personnel 
(M/P or VOA/P) is responsible for initi-
ating appointment action. Any vol-
untary applicant who refuses an offer 
of reappointment will not be consid-
ered for reappointment again.

§ 501.9 Interchange of FSOs between 
Broadcasting Board of Governors 
and other Foreign Affairs Agencies. 

Foreign Service Officers (FSOs) de-
siring transfer from one agency to an-
other may apply under the following 
provisions: 

(a) Applications. Applications for 
interchange appointments should be 
sent to the Board of Examiners for the 

Foreign Service, Department of State, 
Washington, DC 20520. 

(b) Certification and approval. (1) 
When a Foreign Service Officer of an-
other Foreign Affairs Agency wishes to 
transfer to the Broadcasting Board of 
Governors, a certification of need is re-
quired from the Director, Office of Per-
sonnel, Broadcasting Board of Gov-
ernors, and approval is required by the 
Director of Personnel for the other 
agency for the officer’s release to 
Broadcasting Board of Governors. 

(2) When a Broadcasting Board of 
Governors FSO wishes to transfer to 
another Foreign Affairs Agency, a cer-
tification of need is required from the 
Director of Personnel of the other 
Agency, and approval is required by 
the Director, Office of Personnel, 
Broadcasting Board of Governors, for 
the officer’s release to that Agency. 

(3) A review by the Board of Exam-
iners for the Foreign Service will cer-
tify the eligibility of candidates for ex-
change. BEX will notify the Office of 
Personnel, Broadcasting Board of Gov-
ernors when a Foreign Service Officer 
of another Agency has been approved 
for transfer and Broadcasting Board of 
Governors will process the necessary 
employment papers. 

(4) A new FSO appointment for offi-
cers transferring between another For-
eign Affairs Agency and Broadcasting 
Board of Governors is not required.

PART 503—FREEDOM OF 
INFORMATION ACT REGULATION

Sec.
503.1 Introduction and definitions. 
503.2 Making a request. 
503.3 Availability of agency records. 
503.4 Time limits. 
503.5 Records available for public inspec-

tion. 
503.6 Restrictions on some agency records. 
503.7 Fees. 
503.8 Exemptions. 
503.9 Electronic records.

AUTHORITY: 5 U.S.C. 552 Reform Act of 1986 
as amended by Pub. L. 99–570; sec. 1801–1804; 
U.S.C. 2658; 5 U.S.C. 301; 13 U.S.C. 8, E.O. 
10477, as amended; 47 FR 9320, Apr. 2, 1982, 
E.O. 12356. 5 U.S.C. 552 (1988 & Supp. III 1991) 
as amended by Freedom of Information Re-
form Act of 1986, Pub. L. 99–570, Title I, sec-
tions 1801–1804, 100 Stat. 3207, 3207–48–50 
(1986)(codified at 5 U.S.C. 552 (1988)); 22 U.S.C. 
2658 (1988); 5 U.S.C. 301 (1988); 13 U.S.C. 8
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(2988); E.O. 10477, 3 CFR 958 (1949–1953) as 
amended by E.O. 10822, 3 CFR 355 (1959–1963), 
E.O. 12292, 3 FR 134 (1982), E.O. 12356, 3 CFR 
166 (1983), E.O. 12958 (1995).

SOURCE: 67 FR 8867, Feb. 27, 2002, unless 
otherwise noted.

§ 503.1 Introduction and definitions. 
(a) Introduction. The Freedom of In-

formation Act (FOIA) and this part 
apply to all records of The Broad-
casting Board of Governors (BBG). As a 
general policy BBG follows a balanced 
approach in administering the FOIA. 
We recognize the right of public access 
to information in the Agency’s posses-
sion, but we also seek to protect the in-
tegrity of the Agency’s internal proc-
esses. This policy calls for the fullest 
possible disclosure of records con-
sistent with those requirements of ad-
ministrative necessity and confiden-
tiality which are recognized by the 
FOIA. 

(b) Definitions: 
Access Appeal Committee or Committee 

means the Committee delegated by the 
Agency Head for making final agency 
determinations regarding appeals from 
the initial denial of records under the 
FOIA. 

Agency or BBG means the Broad-
casting Board of Governors. It includes 
all parts of the BBG in the U.S. and its 
worldwide operations. 

Commercial use, when referring to a 
request, means that the request is 
from, or on behalf of, one who seeks in-
formation for a use or purpose that fur-
thers the commercial, trade, or profit 
interests of the requester or of a person 
on whose behalf the request is made. 
Whether a request is for a commercial 
use depends on the purpose of the re-
quest and how the records will be used. 
The identity of the requester (indi-
vidual, non-profit corporation, for-prof-
it corporation), or the nature of the 
records, while in some cases indicative 
of that purpose or use, is not nec-
essarily determinative. When a request 
is made by a representative of the news 
media, the request shall be deemed to 
be for a non-commercial use. 

Department means any executive de-
partment, military department, gov-
ernment corporation, government con-
trolled corporation, any independent 
regulatory agency, or other establish-

ment in the executive branch of the 
Federal Government. A private organi-
zation is not a department even if it is 
performing work under contract with 
the Government or is receiving Federal 
financial assistance. Grantee and con-
tractor records are not subject to the 
FOIA unless they are in the possession 
and control of the BBG. 

Duplication means the process of 
making a copy of a record and sending 
it to the requester, to the extent nec-
essary to respond to the request. Such 
copies include paper copy, microform, 
audiovisual materials, and magnetic 
tapes, cards and discs. 

Educational institution means a pre-
school, elementary or secondary 
school, institution of undergraduate or 
graduate higher education, or institu-
tion of professional or vocational edu-
cation. 

FOIA means the Freedom of Informa-
tion Act, section 552 of title 5, United 
States Code, as amended. 

Freedom of Information Officer means 
the BBG official who has been dele-
gated the authority to release or with-
hold records and assess, waive, or re-
duce fees in response to FOIA requests. 

Non-commercial scientific institution 
means an institution that is not oper-
ated substantially for the purposes of 
furthering its own or someone else’s 
business, trade, or profit interests, and 
that is operated for purposes of con-
ducting scientific research whose re-
sults are not intended to promote any 
particular product or industry. 

Records (and any other term used in 
this section in reference to informa-
tion) include any information that 
would be an agency record subject to 
the requirements of this section when 
maintained by the Agency in any for-
mat, including an electronic format. 
Records also include any handwritten, 
typed or printed documents (such as 
memoranda, books, brochures, studies, 
writings, drafts, letters, transcripts, 
and minutes) and documentary mate-
rial in other forms (such as punch-
cards, magnetic tapes, cards, or discs; 
paper tapes; audio or video recordings, 
maps, photographs, slides, microfilm, 
and motion pictures). It does not in-
clude objects or articles such as exhib-
its, models, equipment, and duplication 
machines or audiovisual processing
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materials. Reports does not include 
books, magazines, pamphlets, or other 
reference material in formally orga-
nized and officially designated BBG li-
braries, where such materials are avail-
able under the rules of the particular 
library. 

Representative of the news media 
means a person actively gathering 
news for an entity organized and oper-
ated to publish or broadcast news to 
the public. News means information 
that is about current events or that 
would be of current interest to the pub-
lic. News media entities include tele-
vision and radio broadcasters, pub-
lishers of periodicals (to the extent 
they publish ‘‘news’’) who make their 
products available for purchase or sub-
scription by the general public, and en-
tities that may disseminate news 
through other media (e.g., electronic 
dissemination of text). Freelance jour-
nalists shall be considered representa-
tives of a news media entity if they can 
show a solid basis for expecting publi-
cation through such an entity. A publi-
cation contract or a requester’s past 
publication record may show such a 
basis. 

Request means asking in writing for 
records whether or not the request re-
fers specifically to the FOIA. 

Review means examining the records 
to determine which portions, if any, 
may be released, and any other proc-
essing that is necessary to prepare the 
records for release. It includes only the 
first examination and processing of the 
requested documents for purposes of 
determining whether a specific exemp-
tion applies to a particular record or 
portion of a record. 

Search means looking for records or 
portions of records responsive to a re-
quest. It includes reading and inter-
preting a request, and also page-by-
page and line-by-line examination to 
identify responsive portions of a docu-
ment. However, it does not include 
line-by-line examination where merely 
duplicating the entire page would be a 
less expensive and quicker way to com-
ply with the request.

§ 503.2 Making a request. 
(a) How to request records. All requests 

for documents shall be made in writ-
ing. Requests should be addressed to 

The Broadcasting Board of Governors 
(BBG), FOIA/Privacy Act Officer, Of-
fice of the General Counsel, 330 Inde-
pendence Avenue, SW, Suite 3349, 
Washington, DC 20237; telephone (202) 
260–4404; or fax (202) 260–4394. Write the 
words ‘‘Freedom of Information Act 
Request’’ on the envelope and letter. 

(b) Details in your letter. Your request 
for documents should provide as many 
details as possible that will help us find 
the records you are requesting. If there 
is insufficient information, we will ask 
you to provide greater details. Include 
your telephone number(s) to help us 
reach you if we have questions. If you 
are not sure how to write your request 
or what details to include, you may 
call the FOIA Office to request a copy 
of the Agency’s booklet ‘‘Guide and 
Index of Records,’’ or access the same 
information via the Internet on BBG’s 
World Wide Web site (http://
www.ibb.gov). The more specific the re-
quest for documents, the sooner the 
Agency will be able to respond to your 
request(s). 

(c) Requests not handled under FOIA. 
We will not provide documents re-
quested under the FOIA and this part if 
the records are currently available in 
the National Archives, subject to re-
lease through the Archives, or com-
monly sold to the public by it or an-
other agency in accordance with statu-
tory authority (for example, records 
currently available from the Govern-
ment Printing Office or the National 
Technical Information Service). Agen-
cy records that are normally freely 
available to the general public, such as 
BBG press releases, are not covered by 
the FOIA. Requests for documents 
from Federal departments, Chairmen 
of Congressional committees or sub-
committees and court orders are not 
FOIA requests. 

(d) Referral of requests outside the 
agency. If you request records that 
were created by or provided to us by 
another Federal department, we may 
refer your request to or consult with 
that department. We may also refer re-
quests for classified records to the de-
partment that classified them. In cases 
of referral, the other department is re-
sponsible for processing and responding 
to your request under that depart-
ment’s regulation. When possible, we
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will notify you when we refer your re-
quest to another department. 

(e) Responding to your request—(1) Re-
trieving records. The Agency is required 
to furnish copies of records only when 
they are in our possession and control. 
If we have stored the records you want 
in a record retention center, we will re-
trieve and review them for possible dis-
closure. However, the Federal Govern-
ment destroys many old records, so 
sometimes it is impossible to fill re-
quests. The Agency’s record retention 
policies are set forth in the General 
Records Schedules of the National Ar-
chives and Records Administration and 
in BBG’s Records Disposition Schedule, 
which establish time periods for keep-
ing records before they may be de-
stroyed. 

(2) Furnishing records. (i) The Agency 
is only required to furnish copies of 
records that we have or can retrieve. 
We are not compelled to create new 
records. The Agency will aid requesters 
by providing records and information 
in the form requested, including elec-
tronic format, if we can readily repro-
duce them in that form or format. 

(ii) We may decide to conserve gov-
ernment resources and at the same 
time supply the records you need by 
consolidating information from various 
records, in paper form or electroni-
cally, rather than copying them all. If 
the effort to produce records in elec-
tronic format would significantly 
interfere with the operations of the 
Agency, we will consider the effort to 
be an unreasonable search. 

(iii) The Agency is required to fur-
nish only one copy of a record. If we 
are unable to make a legible copy of a 
record to be released, we will not at-
tempt to reconstruct it. Rather we will 
furnish the best copy possible and note 
its poor quality in our reply or on the 
copy. 

(iv) If we cannot accommodate your 
request for form or format, we will pro-
vide responsive, nonexempt informa-
tion in a reasonably accessible form.

§ 503.3 Availability of agency records. 
(a) Release of records. If we have re-

leased a record or part of a record to 
others in the past, we will ordinarily 
release it to you also. This principle 
does not apply if the previous release 

was an unauthorized disclosure. How-
ever, we will not release it to you if a 
statute forbids this disclosure and we 
will not necessarily release it to you if 
an exemption applies in your situation 
and did not apply or applied differently 
in the previous situation. 

(b) Denial of requests. All denials are 
in writing and describe in general 
terms the material withheld and state 
the reasons for the denial, including a 
reference to the specific exemption of 
the FOIA authorizing the withholding 
or deletion. The denial also explains 
your right to appeal the decision and it 
will identify the official to whom you 
should send the appeal. Denial letters 
are signed by the person who made the 
decision to deny all or part of the re-
quest, unless otherwise noted. 

(c) Unproductive searches. We will 
make a diligent search for records to 
satisfy your request. Nevertheless, we 
may not be able always to find the 
records you want using the informa-
tion you provided, or they may not 
exist. If we advise you that we have 
been unable to find the records despite 
a diligent search, you will nevertheless 
be provided the opportunity to appeal 
the adequacy of the Agency’s search. 
However, if your request is for records 
that are obviously not connected with 
this Agency or your request has been 
provided to us in error, a ‘‘no records’’ 
response will not be considered an ad-
verse action and you will not be pro-
vided an opportunity to appeal. 

(d) Appeal of denials. You have the 
right to appeal a partial or full denial 
of your FOIA request. To do so, you 
must put your appeal in writing and 
address it to the official identified in 
the denial letter. Your appeal letter 
must be dated and postmarked within 
30 calendar days from the date of the 
Agency’s denial letter. Because we 
have some discretionary authority in 
deciding whether to release or withhold 
records, you may strengthen your ap-
peal by explaining your reasons for 
wanting the records. However, you are 
not required to give any explanation. 
Your appeal will be reviewed by the 
Agency’s Access Appeal Committee 
that consists of senior Agency officials. 
When the Committee responds to your 
appeal, that constitutes the Agency’s
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final action on the request. If the Ac-
cess Appeal Committee grants your ap-
peal in part or in full, we will send the 
records to you promptly or set up an 
appointment for you to inspect them. 
If the decision is to deny your appeal in 
part or in full, the final letter will 
state the reasons for the decision, 
name the officials responsible for the 
decision, and inform you of the FOIA 
provisions for judicial review.

§ 503.4 Time limits. 
(a) General. The FOIA sets certain 

time limits for us to decide whether to 
disclose the records you requested, and 
to decide appeals. If we fail to meet the 
deadlines, you may proceed as if we 
had denied your request or your appeal. 
Since requests may be misaddressed or 
misrouted, you should call or write to 
confirm that we have the request and 
to learn its status if you have not 
heard from us in a reasonable time. 

(b) Time allowed. (1) We will decide 
whether to release records within 20 
working days after your request 
reaches the appropriate area office that 
maintains the records you are request-
ing. When we decide to release records, 
we will actually provide the records at 
that time, or as soon as possible after 
that decision, or let you inspect them 
as soon as possible thereafter. 

(2) We will decide an appeal within 20 
working days after the appeal reaches 
the appropriate reviewing official. 

(3)(i) The FOIA Officer or appeal offi-
cial may extend the time limits in un-
usual circumstances for initial re-
quests or appeals, up to 10 working 
days. We will notify you in writing of 
any extensions. ‘‘Unusual cir-
cumstances’’ include situations where 
we: Search for and collect records from 
field facilities, records centers or loca-
tions other than the office processing 
the records; search for, collect, or ex-
amine a great many records in re-
sponse to a single request; consult with 
another office or department that has 
substantial interest in the determina-
tion of the request; and/or conduct ne-
gotiations with submitters and re-
questers of information to determine 
the nature and extent of non-
disclosable proprietary materials. 

(ii) If an extra ten days still does not 
provide sufficient time for the Agency 

to deal with your request, we will in-
form you that the request cannot be 
processed within the statutory time 
limit and provide you with the oppor-
tunity to limit the scope of your re-
quest and/or arrange with us a nego-
tiated deadline for processing your re-
quest. 

(iii) If you refuse to reasonably limit 
the scope of your request or refuse to 
agree upon a time frame, the Agency 
will process your case, as it would 
have, had no modification been sought. 
We will make a diligent, good faith ef-
fort to complete our review within the 
statutory time frame.

§ 503.5 Records available for public in-
spection. 

(a) To the extent that they exist, we 
will make the following records of gen-
eral interest available for you in paper 
form or electronically for inspection or 
copying: 

(1) Orders and final opinions, includ-
ing concurring and dissenting opinions 
in adjudications. (See §503.8(e) of this 
part for availability of internal memo-
randa, including attorney opinions and 
advice.) 

(2) Statements of policy and interpre-
tations that we have adopted but which 
have not been published in the FED-
ERAL REGISTER. 

(3) Administrative staff manuals and 
instructions to staff that affect the 
public. (We will not make available, 
however, manuals or instructions that 
reveal investigative or audit proce-
dures as described in §503.8(b) and (g) of 
this part.) 

(4) In addition to such records as 
those described in this paragraph (a), 
we will make available to any person a 
copy of all other Agency records, in the 
format requested, if available, unless 
we determine that such records should 
be withheld from disclosure under sub-
section (b) of the Act and §§ 503.8 and 
503.9 of this part. 

(b) Before releasing these records, 
however, we may delete the names of 
people, or information that would iden-
tify them, if release would invade their 
personal privacy to a clearly unwar-
ranted degree (See § 503.8(f)). 

(c) The Agency’s FOIA Guide and 
Index is available electronically via
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the Internet, or you may request a 
copy of it by mail.

§ 503.6 Restrictions on some agency 
records. 

Under the U.S. Information and Edu-
cational Exchange Act of 1948 (22 
U.S.C. 1461, as amended), the BBG is 
prohibited from disseminating within 
the United States information about 
the U.S., its people, and its policies 
when such materials have been pre-
pared by the Agency for audiences 
abroad. This includes films, radio 
scripts and tapes, videotapes, books, 
and similar materials produced by the 
Agency. However, this law does provide 
that upon request, such information 
shall be made available at BBG, for ex-
amination only, by representatives of 
the press, magazines, radio systems 
and stations, research students or 
scholars and available, for examination 
only, to Members of Congress.

§ 503.7 Fees. 
(a) Fees to be charged—categories of re-

quests. Paragraphs (a)(1) though (3) and 
(b) through (e) of this section explain 
each category of request and the type 
of fees that we will generally charge. 
However, for each of these categories, 
the fees may be limited, waived, or re-
duced for the reasons given in para-
graph (e) of this section. ‘‘Request’’ 
means asking for records, whether or 
not you refer specifically to the Free-
dom of Information Act (FOIA). Re-
quests from Federal agencies and court 
orders for documents are not included 
within this definition. ‘‘Review’’ 
means, when used in connection with 
processing records for a commercial 
use request, examining the records to 
determine what portions, if any, may 
be withheld, and any other processing 
that is necessary to prepare the records 
for release. It includes only the exam-
ining and processing that are done the 
first time we analyze whether a spe-
cific exemption applies to a particular 
record or portion of a record. It does 
not include the process of researching 
or resolving general legal, or policy 
issues regarding exemptions. ‘‘Search’’ 
means looking for records or portions 
of records responsive to a request. It 
includes reading and interpreting a re-
quest, and also and line-by-line exam-

ination to identify responsive portions 
of a document. 

(1) Commercial use request. If your re-
quest is for a commercial use, BBG will 
charge you the costs of search, review 
and duplication. ‘‘Commercial use’’ 
means that the request is from or on 
behalf of one whom seeks information 
for a use or purpose that furthers the 
commercial, trade, or profit interests 
of the requester or of a person on 
whose behalf the request is made. 
Whether a request is for a commercial 
use depends on the purpose of the re-
quest and how the records will be used; 
the identity of the requester (indi-
vidual, non-profit corporation, for-prof-
it corporation), or the nature of the 
records, while in some cases may indi-
cate the purpose or use is not nec-
essarily determinative. When a request 
is made by a representative of the news 
media, a purpose of use which supports 
the requester’s news dissemination 
function is deemed to be a non-com-
mercial use. 

(2) Educational and scientific institu-
tions and news media. If you are an edu-
cational institution or a non-commer-
cial scientific institution, operated pri-
marily for scholarly or scientific re-
search, or a representative of the news 
media, and your request is not for a 
commercial use, BBG will charge you 
only for the duplication of documents. 
Also BBG will not charge you the copy-
ing costs for the first 100 pages of du-
plication. ‘‘Educational institution’’ 
means a preschool, elementary or sec-
ondary school, institution of under-
graduate or graduate higher education, 
or institution of professional or voca-
tional education. ‘‘Non-commercial sci-
entific institution’’ means an institu-
tion that is not operated substantially 
for purposes of furthering its own or 
someone else’s business, trade, or prof-
it interests, and that is operated for 
purposes of conducting scientific re-
search whose results are not intended 
to promote any particular product or 
industry. ‘‘Representative of the news 
media’’ means a person actively gath-
ering news for an entity organized and 
operated to publish or broadcast news 
to the public. ‘‘News’’ means informa-
tion that is about current events or 
that would be of current interest to the
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public. News media entities include tel-
evision and radio broadcasters, pub-
lishers of periodicals (to the extent 
they publish ‘‘news’’) who make their 
products available for purchase or sub-
scription by the general public, and en-
tities that may disseminate news 
through other media (e.g., electronic 
dissemination of text). We will treat 
freelance journalists as representatives 
of a news media entity if they can show 
a solid basis for expecting publication 
through such an entity. A publication 
contract is such a basis and the re-
quester’s past publication record may 
show such a basis. 

(3) Other requesters. If your request is 
not the kind described by paragraph 
(a)(1) or (a)(2) of this section, then the 
BBG will charge you only for search 
and duplication. Also, we will not 
charge you for the first two hours of 
search time or for the copying costs of 
the first 100 pages of duplication. 

(b) Fees to be charged—general provi-
sions. (1) We may charge search fees 
even if the records we find are exempt 
from disclosure, or even if we do not 
find any records at all. 

(2) We will not charge you any fee at 
all if the costs of routine collection and 
processing of the fee are likely to equal 
or exceed the amount of the fee. We 
have estimated that cost to be $5.00. 

(3) If we determine that you are act-
ing alone or with others to break down 
a single request into a series of re-
quests in order to avoid or reduce the 
fees charged, we may aggregate all 
these requests for purposes of calcu-
lating the fees charged. 

(4) We will charge interest on unpaid 
bills beginning on the 31st day fol-
lowing the day the bill was sent. The 
accrual of interest will stop upon re-
ceipt of the fee, rather than upon its 
processing by BBG. Interest will be at 
the rate prescribed in section 3717 of 
Title 32 U.S.C. 

(c) Fee schedule—BBG will charge the 
following fees: (1) Manual searching for 
or reviewing of records: 

(i) When performed by employees at 
salary grade GS–1 through GS–8 or FS–
9 through FS–5—an hourly rate of 
$10.00 will be charged; 

(ii) When performed by employees at 
salary grade GS–9 through GS–13 or 

FS–5 through FS–2—an hourly rate of 
$20.00 will be charged; 

(iii) When performed by employees at 
salary grade GS–14 or above or FS–2 or 
above—an hourly rate of $36.00 will be 
charged. 

(iv) When a search involves employ-
ees at more than one of these levels, we 
will charge the appropriate rate for 
each. 

(2) Computer searching and printing. 
Except in unusual cases, the cost of 
computer time will not be a factor in 
calculating the two free hours of 
search time. In those unusual cases, 
where the cost of conducting a comput-
erized search significantly detracts 
from the Agency’s ordinary operations, 
no more than the dollar cost of two 
hours of manual search time shall be 
allowed. For searches conducted be-
yond the first two hours, the Agency 
shall only charge the direct costs of 
conducting such searches. 

(3) Photocopying standard size 
pages—$0.15 per page. 

(4) Photocopying odd-size documents 
(such as punchcards or blueprints) or 
reproducing other records (such as 
tapes)—the actual cost of operating the 
machine, plus the actual cost of the 
materials used, plus charges for the 
time spent by the operator, at the 
rates given in paragraph (c)(1) of this 
section. 

(5) Certifying that records are true 
copies—this service is not required by 
the FOIA. If we agree to provide it, we 
will charge $10.00 per certification. 

(6) Sending records by express mail, 
certified mail, or other special meth-
ods. This service is not required by the 
FOIA. If we agree to provide it, we will 
charge our actual cost. 

(7) Performing any other special serv-
ice that you request and to which we 
agree—actual cost of operating any 
machinery, plus actual cost of any ma-
terials used, plus charges for the time 
of our employees, at the rates given in 
paragraph (c)(1) of this section. 

(d) Procedures for assessing and col-
lecting fees—(1) Agreement to pay. We 
generally assume that when you re-
quest records you are willing to pay 
the fees we charge for services associ-
ated with your request. You may speci-
fy a limit on the amount you are will-
ing to spend. We will notify you if it
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appears that the fees will exceed the 
limit and ask whether you nevertheless 
want us to proceed with the search. 

(2) Advance payment. If you have 
failed to pay previous bills in a timely 
manner, or if our initial review of your 
request indicates that we will charge 
you fees exceeding $250.00, we will re-
quire you to pay your past due fees 
and/or the estimated fees, or a deposit, 
before we start searching for the 
records you want, or before we send 
them to you. In such cases, the admin-
istrative time limits as described in 
Sec. 503.4(b), will begin only after we 
come to an agreement with you over 
payment of fees, or decide that a fee 
waiver or reduction is appropriate. 

(e) Waiver or reduction of fees. We will 
waive or reduce the fees we would oth-
erwise charge if disclosure of the infor-
mation meets both of the following 
tests (paragraphs (e)(1) and (e)(2) of 
this section): 

(1) It is in the public interest because 
it is likely to contribute significantly 
to public understanding of government 
operations or activities, regardless of 
any other public interest it may fur-
ther. In making this determination, we 
may consider: 

(i) Whether the requester is in a posi-
tion to contribute to public under-
standing; 

(ii) Whether the requester has such 
knowledge or expertise as may be nec-
essary to understand the information; 
and 

(iii) Whether the requester’s intended 
use of the information would be likely 
to disseminate the information among 
the public. 

(2) It is not primarily in the commer-
cial interest of the requester. Commer-
cial interests include interests relating 
to business, trade, and profit. Not only 
profit-making corporations have com-
mercial interests; so do nonprofit cor-
porations, individuals, unions, and 
other associations. 

(3) You must make your request for a 
waiver or reduction at the same time 
you make your request for records. 
Only the FOIA Officer may make the 
decision whether to waive or reduce 
the fees. If we do not completely grant 
your request for a waiver or reduction, 
the denial letter will designate the ap-
peal official.

§ 503.8 Exemptions. 

Section 552(b) of the Freedom of In-
formation Act contains nine exemp-
tions to the mandatory disclosure of 
records. These exemptions and their 
application by the Agency are de-
scribed below. In some cases, more 
than one exemption may apply to the 
same document. This section does not 
itself authorize the giving of any 
pledge of confidentiality by any officer 
or employee of the Agency. 

(a) Exemption one—National defense 
and foreign policy. We are not required 
to release records that are specifically 
authorized under criteria established 
by an Executive Order to be kept secret 
in the interest of national defense or 
foreign policy and are in fact properly 
classified according to such Executive 
Order. Executive Order No. 12958 (1995) 
provides for such classification. When 
the release of certain records may ad-
versely affect U.S. relations with for-
eign countries, we usually consult with 
officials with knowledge of those coun-
tries and/or with officials of the De-
partment of State. We may also have 
in our possession records classified by 
another agency. If we do, we may con-
sult with that agency or may refer 
your request to that agency for their 
direct response to you. If possible, we 
will notify you that we have made such 
a referral. 

(b) Exemption two—Internal personnel 
rules and practices. We are not required 
to release records that are related sole-
ly to the internal personnel rules and 
practices of an agency. We may with-
hold routine internal agency proce-
dures such as guard schedules and 
luncheon periods. We may also with-
hold internal records the release of 
which would help some persons cir-
cumvent the law or Agency regula-
tions. 

(c) Exemption three—Records exempted 
by other statutes. We are not required to 
release records if another statute spe-
cifically allows us to withhold them. 
Another statute may be used only if it 
absolutely prohibits disclosure or if it 
sets forth criteria identifying par-
ticular types of material to be withheld 
(for example, the statute discussed in 
§ 503.6).
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(d) Exemption four—Trade secrets and 
confidential commercial or financial infor-
mation. We will withhold trade secrets 
and commercial or financial informa-
tion that is obtained from a person and 
is privileged or confidential. 

(1) Trade secrets: A trade secret is a 
secret, commercially valuable plan, 
formula, process, or device that is used 
for the making, preparing, 
compounding, or processing of trade 
commodities and that can be said to be 
the end product of either innovation or 
substantial effort. A direct relationship 
is necessary between the trade secret 
and the productive process. 

(2) Commercial or financial informa-
tion, obtained from a person, and is 
privileged or confidential. 

(i) Information is ‘‘commercial or fi-
nancial’’ if it relates to businesses, 
commerce, trade, employment, profits, 
or finances (including personal fi-
nances). 

(ii) Information is obtained from 
someone outside the Federal Govern-
ment or from someone within the Gov-
ernment who has a commercial or fi-
nancial interest in the information. 
‘‘Person’’ includes an individual, part-
nership, corporation, association, state 
or foreign government, or other organi-
zation. Information is not ‘‘obtained 
from a person’’ if it is generated by 
BBG or another Federal agency. 

(iii) Information is ‘‘privileged’’ if it 
would ordinarily be protected from dis-
closure in civil discovery by a recog-
nized evidentiary privilege, such as the 
attorney-client privilege, or the work-
product privilege. Information may be 
privileged for this purpose under a 
privilege belonging to a person outside 
the Government, unless the providing 
of the information to the Government 
rendered the information no longer 
protectible in civil discovery. 

(iv) Information is ‘‘confidential’’ if 
it meets one of the following tests: 

(A) Disclosure may impair the Gov-
ernment’s ability to obtain necessary 
information in the future; 

(B) Disclosure would substantially 
harm the competitive position of the 
person who submitted the information; 

(C) Disclosure would impair other 
Government interests, such as program 
effectiveness and compliance; or 

(D) Disclosure would impair other 
private interests, such as an interest in 
controlling availability of intrinsically 
valuable records, which are sold in the 
market by their owner. 

(3) Designation of certain confidential 
information. A person who submits 
records to the Government may des-
ignate part or all of the information in 
such records as exempt from disclosure 
under Exemption four. The person may 
make this designation either at the 
time the records are submitted to the 
Government or within a reasonable 
time thereafter. The designation must 
be in writing. The legend prescribed by 
a request for proposal or request for 
quotations according to any agency 
regulation establishing a substitute for 
the language is sufficient but not nec-
essary for this purpose. Any such des-
ignation will expire ten years after the 
records were submitted to the Govern-
ment. 

(4) Predisclosure notification. The pro-
cedures in this paragraph apply to 
records that were submitted to the 
Government and where we have sub-
stantial reason to believe that informa-
tion in the records could reasonably be 
considered exempt under Exemption 
four. Certain exceptions to these proce-
dures are stated in paragraph (d)(5) of 
this section. 

(i) When we receive a request for such 
records and we determine that we may 
be required to disclose them, we will 
make reasonable efforts to notify the 
submitter about these facts. The notice 
will inform the submitter about the 
procedures and time limits for submis-
sion and consideration of objections to 
disclosure. If we must notify a large 
number of submitters, we may do this 
by posting or publishing a notice in a 
place where the submitters are reason-
ably likely to become aware of it. 

(ii) The submitter has ten (10) work-
ing days from receipt of the notice to 
object to disclosure of any part of the 
records and to state all bases for its ob-
jections. 

(iii) We will give consideration to all 
bases that have been timely stated by 
the submitter. If we decide to disclose 
the records and the submitter still does 
not agree, we will send a written notice 
to the submitter stating briefly why we 
did not sustain its objections and we

VerDate 0ct<09>2002 11:28 Oct 17, 2002 Jkt 197072 PO 00000 Frm 00122 Fmt 8010 Sfmt 8010 Y:\SGML\197072T.XXX 197072T



123

Broadcasting Board of Governors § 503.8

will provide a copy of the records as we 
intend to release them. The notice will 
state that we will disclose the records 
five (5) working days after the sub-
mitter receives the notice unless we 
are ordered by a United States District 
Court not to release them. 

(iv) When a requester files suit under 
the FOIA to obtain records covered by 
this paragraph, we will promptly notify 
the submitter. 

(v) Whenever we send a notice to a 
submitter under paragraph (d)(4)(i) of 
this section, we will notify you that we 
are giving the submitter a notice and 
an opportunity to object. 

(5) Exceptions to predisclosure notifi-
cation. The notice requirements in 
paragraph (d)(4) of this section do not 
apply in the following situations: 

(i) We decide not to disclose the 
records; 

(ii) The information has previously 
been published or made generally 
available; 

(iii) We have already notified the 
submitter of previous requests for the 
same records and have come to an un-
derstanding with that submitter about 
the records; 

(iv) Disclosure is required by a stat-
ute other than the FOIA; 

(v) Disclosure is required by a regula-
tion, issued after notice and oppor-
tunity for public comment that speci-
fies narrow categories of records that 
are to be disclosed under the FOIA. In 
this case a submitter may still des-
ignate records as described in para-
graph (d)(3) of this section and in ex-
ceptional cases, at our discretion, may 
follow the notice procedures in para-
graph (d)(4) of this section; 

(vi) The designation appears to be ob-
viously frivolous, but in this case we 
will still give the submitter the writ-
ten notice required by paragraph 
(d)(4)(iii) of this section (although this 
notice need not explain our decision or 
include a copy of the records); and 

(vii) We withhold the information be-
cause another statute requires its 
withholding. 

(e) Exemption five—Internal memo-
randa. This exemption covers internal 
Government communications and 
notes that fall within a generally rec-
ognized evidentiary privilege. Internal 
Government communications include 

an agency’s communications with an 
outside consultant or other outside 
person, with a court, or with Congress, 
when those communications are for a 
purpose similar to the purpose of privi-
leged intra-agency communications. 
Some of the most common applicable 
privileges are: 

(1) The deliberative process privilege. 
This privilege protects predecisional 
deliberative communications. A com-
munication is protected under this 
privilege if it was made before a final 
decision was reached on some question 
of policy and if it expressed rec-
ommendations or opinions on that 
question. The purpose of this privilege 
is to prevent injury to the quality of 
the agency decision making process by 
encouraging open and frank internal 
policy discussions, by avoiding pre-
mature disclosure of policies not yet 
adopted, and by avoiding the public 
confusion that might result from dis-
closing reasons that were not in fact 
the ultimate grounds for an agency’s 
decision. This privilege continues to 
protect pre-decisional documents even 
after a decision is made. We will re-
lease purely factual material in a de-
liberative document unless that mate-
rial is otherwise exempt. However, 
purely factual material in a delibera-
tive document is within this privilege 
if: 

(i) It is inextricably intertwined with 
the deliberative portions so that it can-
not reasonably be segregated; or 

(ii) It would reveal the nature of the 
deliberative portions, or 

(iii) Its disclosure would in some 
other way make possible an intrusion 
into the decision making process. 

(2) Attorney-client privilege. This privi-
lege protects confidential communica-
tions between a lawyer and an em-
ployee or agent of the Government 
where an attorney-client relationship 
exists (for example, where the lawyer is 
acting as attorney for the agency and 
the employee is communicating on be-
half of the agency) and where the em-
ployee has communicated information 
to the attorney in confidence in order 
to obtain legal advice or assistance, 
and/or when the attorney has given ad-
vice to the client.
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(3) Attorney work product privilege. 
This privilege protects documents pre-
pared by or for an agency, or by or for 
its representative (usually BBG attor-
neys) in anticipation of litigation or 
for trial. It includes documents pre-
pared for purposes of administrative 
adjudications as well as court litiga-
tion. It includes factual material in 
such documents as well as material re-
vealing opinions and tactics. The privi-
lege continues to protect the docu-
ments even after the litigation is 
closed. 

(f) Exemption six—Clearly unwarranted 
invasion of personal privacy. We may 
withhold personnel, medical, and simi-
lar files, and personal information 
about individuals if disclosure would 
constitute a clearly unwarranted inva-
sion of personal privacy. 

(1) Balancing test. In deciding whether 
to release records that contain per-
sonal or private information about 
someone else to a requester, we weigh 
the foreseeable harm of invading that 
individual’s privacy against the public 
benefit that would result from the re-
lease of the information. In our evalua-
tion of requests for records, we attempt 
to guard against the release of infor-
mation that might involve a violation 
of personal privacy by a requester 
being able to ‘‘piece together items’’ or 
‘‘read between the lines’’ information 
that would normally be exempt from 
mandatory disclosure. 

(2) Information frequently withheld. We 
frequently withhold such information 
as home addresses, home telephone 
numbers, ages, minority group status, 
social security numbers, individual’s 
benefits, earning records, leave records, 
etc. 

(g) Exemption seven—Law enforcement. 
We are not required to release informa-
tion or records that the Government 
has compiled for law enforcement pur-
poses. The records may apply to actual 
or potential violations of either crimi-
nal or civil laws or regulations. We can 
withhold these records only to the ex-
tent that releasing them would cause 
harm in at least one of the following 
situations: 

(1) Enforcement proceedings. We may 
withhold information when release 
could reasonably be expected to inter-
fere with prospective or ongoing law 

enforcement proceedings, investiga-
tions of fraud and mismanagement, 
employee misconduct, and civil rights 
violations may fall into this category. 
In certain cases, we may refuse to con-
firm or deny the existence of records 
that relate to violations in order not to 
disclose that an investigation is in 
progress or may be conducted. 

(2) Fair trial or impartial adjudication. 
We may withhold records when release 
would deprive a person of a fair trial or 
an impartial adjudication because of 
prejudicial publicity. 

(3) Personal privacy. We are careful 
not to disclose information that could 
reasonably be expected to constitute 
an unwarranted invasion of personal 
privacy. When a name surfaces in an 
investigation, that person is likely to 
be vulnerable to innuendo, rumor, har-
assment, or retaliation. 

(4) Confidential sources and informa-
tion. We may withhold records whose 
release could reasonably be expected to 
disclose the identity of a confidential 
source of information. A confidential 
source may be an individual; a state, 
local or foreign Government agency; or 
any private organization. The exemp-
tion applies whether the source pro-
vides information under an express 
promise of confidentiality or under cir-
cumstances from which such an assur-
ance could be reasonably inferred. 
Also, where the record or information 
in it has been compiled by a criminal 
law enforcement authority conducting 
a criminal investigation or by an agen-
cy conducting a lawful national secu-
rity investigation, the exemption also 
protects all information supplied by a 
confidential source. Also protected 
from mandatory disclosure is any in-
formation which, if disclosed, could 
reasonably be expected to jeopardize 
the system of confidentiality that 
assures a flow of information from 
sources to investigatory agencies. 

(5) Techniques and procedures. We may 
withhold records reflecting special 
techniques or procedures of investiga-
tion or prosecution not otherwise gen-
erally known to the public. In some 
cases, it is not possible to describe even 
in general terms those techniques 
without disclosing the very material to 
be withheld. We may also withhold 
records whose release would disclose
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guidelines for law enforcement inves-
tigations or prosecutions if this disclo-
sure could reasonably be expected to 
create a risk that someone could cir-
cumvent requirements of law or of reg-
ulation. 

(6) Life and physical safety. We may 
withhold records whose disclosure 
could reasonably be expected to endan-
ger the life or physical safety of any in-
dividual. This protection extends to 
threats and harassment as well as to 
physical violence. 

(h) Exemptions eight and nine—Records 
on financial institutions and records on 
wells. 

(1) Exemption eight permits us to 
withhold records about regulation or 
supervision of financial institutions. 

(2) Exemption nine permits the with-
holding of geological and geophysical 
information and data, including maps 
concerning wells.

§ 503.9 Electronic records. 

(a) Introduction. This section applies 
to all records of the BBG, including all 
of its worldwide operations. Congress 
enacted the FOIA to require Federal 
agencies to make records available to 
the public through public inspections 
and at the request of any person for 
any public or private use. The increase 
in the Government’s use of computers 
enhances the public’s access to Govern-
ment information. This section ad-
dresses and explains how records will 
be reviewed and released when the 
records are maintained in electronic 
format. Documentation not previously 
subject to the FOIA when maintained 
in a non-electronic format is not made 
subject to FOIA by this law. 

(b) Definitions—(1) Compelling need. 
Obtaining records on an expedited basis 
because of an imminent threat to the 
life or physical safety of an individual, 
or urgently needed by an individual 
primarily engaged in disseminating in-
formation to the public concerning ac-
tual or alleged Federal Government ac-
tivities. 

(2) Discretionary disclosure. Records or 
information normally exempt from dis-
closure will be released whenever it is 
possible to do so without reasonably 
foreseeable harm to any interest pro-
tected by an FOIA exemption. 

(3) Electronic reading room. The room 
provided which makes electronic 
records available. 

(c) Electronic format of records. (1) Ma-
terials such as agency opinions and 
policy statements (available for public 
inspection and copying) will be avail-
able electronically by accessing the 
BBG’s Home Page via the Internet at 
http://www.ibb.gov. To set up an ap-
pointment to view such records in hard 
copy or to access the Internet via the 
BBG’s computer, please contact the 
FOIA/Privacy Act Officer at (202) 260–
4404. 

(2) We will make available for public 
inspection and copying, both electroni-
cally via the Internet and in hard copy, 
those records that have been pre-
viously released in response to FOIA 
requests, when we determine the 
records have been or are likely to be 
the subject of future requests. 

(3) We will provide both electroni-
cally through our Internet address and 
in hard copy a ‘‘Guide’’ on how to 
make an FOIA request, and an Index of 
all Agency information systems and 
records that may be requested under 
the FOIA. 

(4) We may delete identifying details 
when we publish or make available the 
index and copies of previously-released 
records to prevent a clearly unwar-
ranted invasion of personal privacy. 

(i) We will indicate the extent of any 
deletions made from the place the dele-
tion was made, if possible. 

(ii) We will not reveal information 
about deletions if such disclosure 
would harm an interest protected by an 
exemption. 

(d) Honoring form or format requests. 
We will aid requesters by providing 
records and information in the form re-
quested, including electronic format, if 
we can readily reproduce them in that 
form or format. However, if we cannot 
accommodate you, we will provide re-
sponsive, nonexempt information in a 
reasonably accessible form. 

(1) We will make a reasonable effort 
to search for records kept in an elec-
tronic format. However, if the effort 
would significantly interfere with the 
operations of the agency or the agen-
cy’s use of its computers, we will con-
sider the effort to be unreasonable.
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(2) We need not create documents 
that do not exist, but computer records 
found in a database rather than in a 
file cabinet may require the applica-
tion of codes or some form of program-
ming to retrieve the information. This 
application of codes or programming of 
records will not amount to the creation 
of records. 

(3) Except in unusual cases, the cost 
of computer time will not be a factor in 
calculating the two free hours of 
search time available under Sec. 503.7. 
In those unusual cases, where the cost 
of conducting a computerized search 
significantly detracts from the agen-
cy’s ordinary operations, no more than 
the dollar cost of two hours of manual 
search time shall be allowed. For 
searches conducted beyond the first 
two hours, the agency shall only 
charge the direct costs of conducting 
such searches. 

(e) Technical feasibility of redacting 
non-releasable material. We will make 
every effort to indicate the place on 
the record where a redaction of non-re-
leasable material is made, and an FOIA 
citation noting the applicable exemp-
tion for the deletion will also be placed 
at the site. If unable to do so, we will 
notify you of that fact. 

(f) Ensuring timely response to request. 
We will make every attempt to respond 
to FOIA requests within the prescribed 
20 working-day time limit. However, 
processing some requests may require 
additional time in order to properly 
screen material against the inad-
vertent disclosure of material covered 
by the exemptions. 

(1) Multitrack first-in first-out proc-
essing. (i) Because the agency expects 
to be able to process its requests with-
out a backlog of cases, BBG will not in-
stitute a multitract system. Those 
cases that may be handled easily, be-
cause they require only a few docu-
ments or a simple answer, will be han-
dled immediately by an FOIA spe-
cialist. 

(ii) If you wish to qualify for faster 
processing, you may limit the scope of 
your request so that we may respond 
more quickly. 

(2) Unusual circumstances. (i) The 
agency may extend for a maximum of 
ten working days the statutory time 
limit for responding to an FOIA re-

quest by giving notice in writing as to 
the reason for such an extension. The 
reasons for such an extension may in-
clude: the need to search for and col-
lect requested records from multiple 
offices; the volume of records re-
quested; and, the need for consultation 
with other components within the 
agency. 

(ii) If an extra ten days still does not 
provide sufficient time for the Agency 
to deal with your request, we will in-
form you that the request cannot be 
processed within the statutory time 
limit and provide you with the oppor-
tunity to limit the scope of your re-
quest and/or arrange with us a nego-
tiated deadline for processing your re-
quest. 

(iii) If you refuse to reasonably limit 
the scope of your request or refuse to 
agree upon a time frame, the agency 
will process your case, as it would 
have, had no modification been sought. 
We will make a diligent, good-faith ef-
fort to complete our review within the 
statutory time frame. 

(3) Grouping of requests. We will group 
together requests that clearly involve 
related material that should be consid-
ered as a single request. 

(i) If you make multiple or related 
requests for similar material for the 
purpose of avoiding costs, we will no-
tify you that we are grouping together 
your requests, and the reasons why. 

(ii) Multiple or related requests may 
also be grouped, such as those involv-
ing requests and schedules but you will 
be notified in advance if we intend to 
do so. 

(g) Time periods for agency consider-
ation of requests—(1) Expedited access. 
We will authorize expedited access to 
requesters who show a compelling need 
for access, but the burden is on the re-
quester to prove that expedition is ap-
propriate. We will determine within 
ten days whether or not to grant a re-
quest for expedited access and we will 
notify the requester of our decision. 

(2) Compelling need for expedited ac-
cess. Failure to obtain the records 
within an expedited deadline must pose 
an imminent threat to an individual’s 
life or physical safety; or the request 
must be made by someone primarily 
engaged in disseminating information, 
and who has an urgency to inform the
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public about actual or alleged Federal 
Government activity. 

(3) How to request expedited access. We 
will be required to make factual and 
subjective judgments about the cir-
cumstances cited by requesters to qual-
ify them for expedited processing. To 
request expedited access, your request 
must be in writing and it must explain 
in detail your basis for seeking expe-
dited access. The categories for com-
pelling need are intended to be nar-
rowly applied: 

(i) A threat to an individual’s life or 
physical safety. A threat to an individ-
ual’s life or physical safety should be 
imminent to qualify for expedited ac-
cess to the records. You must include 
the reason why a delay in obtaining 
the information could reasonably be 
foreseen to cause significant adverse 
consequences to a recognized interest. 

(ii) Urgency to inform. The informa-
tion requested should pertain to a mat-
ter of a current exigency to the Amer-
ican public, where delay in response 
would compromise a significant recog-
nized interest. The person requesting 
expedited access under an ‘‘urgency to 
inform,’’ must be primarily engaged in 
the dissemination of information. This 
does not include individuals who are 
engaged only incidentally in the dis-
semination of information. ‘‘Primarily 
engaged’’ requires that information 
dissemination be the main activity of 
the requester. A requester only inci-
dentally engaged in information dis-
semination, besides other activities, 
would not satisfy this requirement. 
The public’s right to know, although a 
significant and important value, would 
not by itself be sufficient to satisfy 
this standard. 

(4) Estimation of matter denied. The 
agency will try to estimate the volume 
of any denied material and provide the 
estimate to the requester, unless doing 
so would harm an interest protected by 
an exemption. 

(h) Computer redaction. The agency 
will identify the location of deletions 
in the released portion of the records, 
and where technologically possible, 
will show the deletion at the place on 
the record where the deletion was 
made, unless including that indication 
would harm an interest protected by an 
exemption. 

(i) Annual report on FOIA activities. 
Reports on FOIA activities are sub-
mitted each fiscal year to the Depart-
ment of Justice, and are due by Feb-
ruary 1 of every year. The BBG’s report 
will be available both in hard copy and 
through the Internet. The Department 
of Justice will also report all Federal 
agency FOIA activity through elec-
tronic means. 

(j) Reference materials and guides. The 
agency has available in hard copy, and 
electronically through the Internet, a 
guide for requesting records under the 
FOIA, and an index and description of 
all major information systems of the 
agency. The guide is a simple expla-
nation of what the FOIA is intended to 
do, and how you can use it to access 
BBG records. The Index explains the 
types of records that may be requested 
from the Agency through FOIA re-
quests and why some records cannot, 
by law, be made available by the BBG.

PART 505—PRIVACY ACT 
REGULATION

Sec.
505.1 Purpose and scope. 
505.2 Definitions. 
505.3 Procedures for requests. 
505.4 Requirements and identification for 

making requests. 
505.5 Disclosure of information. 
505.6 Medical records. 
505.7 Correction or amendment of record. 
505.8 Agency review of requests for changes. 
505.9 Review of adverse agency determina-

tion. 
505.10 Disclosure to third parties. 
505.11 Fees. 
505.12 Civil remedies and criminal penalties. 
505.13 General exemptions (Subsection (j)). 
505.14 Specific exemptions (Subsection (k)). 
505.15 Exempt systems of records used.

AUTHORITY: Pub. L. 93–579, 88 Stat. 1897; 5 
U.S.C. 552a.

SOURCE: 67 FR 8875, Feb. 27, 2002, unless 
otherwise noted.

§ 505.1 Purpose and scope. 
The Broadcasting Board of Governors 

(BBG) will protect individuals’ privacy 
from misuses of their records, and 
grant individuals access to records con-
cerning them which are maintained by 
the Agency’s domestic and overseas of-
fices, consistent with the provisions of 
Public Law 93-579, 88 Stat. 1897; 5 U.S.C.
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552a, the Privacy Act of 1974, as amend-
ed. The Agency has also established 
procedures to permit individuals to 
amend incorrect records, to limit the 
disclosure of personal information to 
third parties, and to limit the number 
of sources of personal information. The 
Agency has also established internal 
rules restricting requirements of indi-
viduals to provide social security ac-
count numbers.

§ 505.2 Definitions. 

(a) Access Appeal Committee (AAC). 
The body established by and respon-
sible to the Broadcasting Board for re-
viewing appeals made by individuals to 
amend records held by the Agency. 

(b) Agency, BBG, our, we or us. The 
BBG, its offices, divisions, branches 
and its worldwide operations. 

(c) Amend. To make a correction to 
or expunge any portion of a record 
about an individual which that indi-
vidual believes is not accurate, rel-
evant, timely or complete. 

(d) Individual or you. A citizen of the 
United States or an alien lawfully ad-
mitted for permanent residence. 

(e) Maintain. Collect, use, store, dis-
seminate or any combination of these 
record keeping functions; exercise of 
control over and hence responsibility 
and accountability for systems of 
records. 

(f) Record. Any information main-
tained by the Agency about an indi-
vidual that can be reproduced, includ-
ing finger or voice prints and photo-
graphs, and which is retrieved by that 
particular individual’s name or per-
sonal identifier, such as a social secu-
rity number. 

(g) Routine use. With respect to the 
disclosure of a record, the use of such 
record for a purpose, which is compat-
ible with the purpose for which it was 
collected. The common ordinary pur-
poses for which records are used and all 
of the proper and necessary uses even if 
any such uses occur infrequently. 

(h) Statistical record. A record in a 
system of records maintained for sta-
tistical research or reporting purposes 
only and not used in whole or in part in 
making any determination about an 
identifiable individual, except as pro-
vided in 12 U.S.C.8. 

(i) System of records. A group of 
records under the maintenance and 
control of the Agency from which in-
formation is retrieved by the name or 
personal identifier of the individual. 

(j) Personnel record. Any information 
about an individual that is maintained 
in a system of records by the Agency 
that is needed for personnel manage-
ment or processes such as staffing, em-
ployee development, retirement, griev-
ances and appeals. 

(k) Worldwide Operations. Any of the 
foreign service establishments of the 
Agency.

§ 505.3 Procedures for requests. 

(a) The agency will consider all writ-
ten requests received from an indi-
vidual for records pertaining to herself/
himself as a request made under the 
Privacy Act of 1974, as amended (5 
U.S.C. 552a) whether or not the indi-
vidual specifically cites the Privacy 
Act when making the request. 

(b) All requests under the Privacy 
Act should be directed to the FOIA/Pri-
vacy Act Office, Office of the General 
Counsel, Broadcasting Board of Gov-
ernors, Suite 3349, 330 Independence Av-
enue, SW, Washington, DC 20237, which 
will coordinate the search of all sys-
tems of records specified in the re-
quest. Requests should state name, 
date of birth, and social security num-
ber. 

(c) Requests directed to any of the 
Agency’s worldwide establishments 
which involve routine unclassified, ad-
ministrative and personnel records 
available only at those establishments 
may be released to the individual by 
the establishment if it determines that 
such a release is authorized by the Pri-
vacy Act. All other requests shall be 
submitted by the establishment to the 
FOIA/Privacy Act Office, Office of the 
General Counsel, Broadcasting Board 
of Governors, Suite 3349, 330 Independ-
ence Avenue, SW, Washington, DC 
20237, and the individual shall be so no-
tified of this section in writing, when 
possible. 

(d) In those instances where an indi-
vidual requests records pertaining to 
herself/himself, as well as records per-
taining to another individual, group or 
some other category of the Agency’s
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records, only that portion of the re-
quest which pertains to records con-
cerning the individual will be treated 
as a Privacy Act request. The remain-
ing portions of such a request will be 
processed as a Freedom of Information 
Act request and sent to the office noted 
in paragraph (b) of this section.

§ 505.4 Requirements and identifica-
tion for making requests. 

(a) When you seek access to Agency 
records, you may present your written 
request, fax it to (202) 260–4394 or mail 
it to the FOIA/Privacy Act Office, Of-
fice of the General Counsel, Broad-
casting Board of Governors, Suite 3349, 
330 Independence Avenue, SW, Wash-
ington, DC 20237. The FOIA/Privacy Act 
Office may be visited between the 
hours of 9 a.m. and 3 p.m., Monday 
through Friday, except for legal holi-
days. 

(b) When you seek access to Agency 
records, you will be requested to 
present identification. You must state 
your full name, date of birth and social 
security number. You must also in-
clude your present mailing address and 
zip code, and if possible, a telephone 
number. 

(c) When signing a statement con-
firming your identity, you should un-
derstand that knowingly and willfully 
seeking or obtaining access to records 
about another person under false pre-
tenses is punishable by a fine of up to 
$5,000.

§ 505.5 Disclosure of information. 

(a) In order to locate the system of 
records that you believe may contain 
information about you, you should 
first obtain a copy of the Agency’s No-
tice of Systems of Records. By identi-
fying a particular record system and by 
furnishing all the identifying informa-
tion requested by that record system, 
it would enable us to more easily lo-
cate those records which pertain to 
you. At a minimum, any request 
should include the information speci-
fied in Sec. 505.4(b). 

(b) In certain circumstances, it may 
be necessary for us to request addi-
tional information from you to ensure 
that the retrieved record does, in fact, 
pertain to you. 

(c) All requests for information on 
whether or not the Agency’s systems of 
records contain information about you 
will be acknowledged within 20 work-
ing days of receipt of that request. The 
requested records will be provided as 
soon as possible thereafter. 

(d) If the Agency determines that the 
substance of the requested record is ex-
ceptionally sensitive, we will require 
you to furnish a signed, notarized 
statement that you are in fact the per-
son named in the file before granting 
access to the records. 

(e) Original records will not be fur-
nished subject to and in accordance 
with fees established in §505.11. 

(f) Denial of access to records: 
(1) The requirements of this section 

do not entitle you access to any infor-
mation compiled in reasonable antici-
pation of a civil action or proceeding. 

(2) Under the Privacy Act, we are not 
required to permit access to records if 
the information is not retrievable by 
your name or other personal identifier; 
those requests will be processed as 
Freedom of Information Act requests. 

(3) We may deny you access to a 
record, or portion thereof, if following 
a review it is determined that the 
record or portion falls within a system 
of records that is exempt from disclo-
sure according to 5 U.S.C. 552a(j) and 
552a(k). See §§ 505.13 and 505.14 for a 
listing of general and specific exemp-
tions. 

(4) The decision to deny access to a 
record or a portion of the record is 
made by the Agency’s Privacy Act Offi-
cer. The denial letter will advise you of 
your right to appeal the denial (See 
§ 505.9 on Access Appeal Committee’s 
review).

§ 505.6 Medical records. 

If, in the judgment of the Agency, 
the release of medical information to 
you could have an adverse effect, the 
Agency will arrange an acceptable al-
ternative to granting access of such 
records directly to you. This normally 
involves the release of the information 
to a doctor named by you. However, 
this special procedure provision does 
not in any way limit your absolute 
right to receive a complete copy of 
your medical record.
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§ 505.7 Correction or amendment of 
record. 

(a) You have the right to request that 
we amend a record pertaining to you 
which you believe is not accurate, rel-
evant, timely, or complete. At the time 
we grant access to a record, we will 
furnish guidelines for you to request 
amendment to the record. 

(b) Requests for amendments to 
records must be in writing and mailed 
or delivered to the FOIA/Privacy Act 
Officer, FOIA/Privacy Act Office, Office 
of the General Counsel, Broadcasting 
Board of Governors, Suite 3349, 330 
Independence Avenue, SW, Washington, 
DC 20237, who will coordinate the re-
view of the request to amend the 
record with the appropriate office(s). 
Such requests must contain, at a min-
imum, identifying information needed 
to locate the record, a brief description 
of the item or items of information to 
be amended, and the reason for the re-
quested change. The requester should 
submit as much documentation, argu-
ments or other data as seems war-
ranted to support the request for 
amendment. 

(c) We will review all requests for 
amendments to records within 20 work-
ing days of receipt of the request and 
either make the changes or inform you 
of our refusal to do so and the reasons.

§ 505.8 Agency review of requests for 
changes. 

(a) In reviewing a record in response 
to a request to amend or correct a file, 
we will incorporate the criteria of ac-
curacy, relevance, timeliness, and com-
pleteness of the record in the review. 

(b) If we agree with you to amend 
your records, we will: 

(1) Advise you in writing; 
(2) Correct the record accordingly; 
(3) And, to the extent that an ac-

counting of disclosure was maintained, 
advise all previous recipients of the 
record of the corrections. 

(c) If we disagree with all or any por-
tion of your request to amend a record, 
we will: 

(1) Advise you of the reasons for the 
determination; and 

(2) Inform you of your right to fur-
ther review (see Sec. 505.9).

§ 505.9 Review of adverse agency de-
termination. 

(a) When we determine to deny a re-
quest to amend a record, or portion of 
the record, you may request further re-
view by the Agency’s Access Appeal 
Committee. The written request for re-
view should be mailed to the Chair-
person, Access Appeal Committee, 
FOIA/Privacy Act Office, Office of the 
General Counsel, Broadcasting Board 
of Governors, Suite 3349, 330 Independ-
ence Avenue, SW., Washington, DC 
20237. The letter should include any 
documentation, information or state-
ment, which substantiates your re-
quest for review. 

(b) The Agency’s Access Appeal Com-
mittee will review the Agency’s initial 
denial to amend the record and your 
documentation supporting amendment, 
within 30 working days. If additional 
time is required, you will be notified in 
writing of the reasons for the delay and 
the approximate date when the review 
is expected to be completed. Upon com-
pletion of the review, the Chairperson 
will notify you of the results. 

(c) If the Committee upholds the 
Agency’s denial to amend the record, 
the Chairperson will advise you of: 

(1) The reasons for our refusal to 
amend the record; 

(2) Your right and the procedure to 
add to the file a concise statement sup-
porting your disagreement with the de-
cision of the Agency; and 

(3) Your right to seek judicial review 
of the Agency’s refusal to amend the 
file. 

(d) When you file a statement dis-
agreeing with our refusal to amend a 
record, we will clearly annotate the 
record so that the fact that the record 
is disputed is apparent to anyone who 
may subsequently have access to, use 
of, or reason to disclose the file. If in-
formation is disclosed regarding the 
area of dispute, we will provide a copy 
of your statement in the disclosure. 
Any statement, which may be included 
by the Agency regarding the dispute, 
will be limited to the reasons given to 
you for not amending the record. Cop-
ies of our statement shall be treated as 
part of your record, but will not be sub-
ject to amendment by you under these 
regulations.
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§ 505.10 Disclosure to third parties. 
We will not disclose any information 

about you to any person or another 
agency without your prior consent, ex-
cept as provided for in the following 
paragraphs: 

(a) Medical records. May be disclosed 
to a doctor or other medical practi-
tioner, named by you, as prescribed in 
Sec. 505.6. 

(b) Accompanying individual. When 
you are accompanied by any other per-
son, we will require that you sign a 
statement granting consent to the dis-
closure of the contents of your record 
to that person. 

(c) Designees. If a person requests an-
other person’s file, he or she must 
present a signed statement from the 
person of record that authorizes and 
consents to the release of the file to 
the designated individual. 

(d) Guardians. Parents or legal guard-
ians) of dependent minors or of an indi-
vidual who has been declared by a 
court to be incompetent due to phys-
ical, mental or age incapacity, may act 
for and on behalf of the individual on 
whom the Agency maintains records. 

(e) Other disclosures. A record may be 
disclosed without a request by or writ-
ten consent of the individual to whom 
the record pertains if such disclosure 
conditions are authorized in accord-
ance, with 5 U.S.C. 552a(b). These con-
ditions are: 

(1) Disclosure within the Agency. This 
condition is based upon a ‘‘need-to-
know’’ concept, which recognizes that 
Agency personnel may require access 
to discharge their duties. 

(2) Disclosure to the public. No consent 
by an individual is necessary if the 
record is required to be released under 
the Freedom of Information Act 
(FOIA), 5 U.S.C. 552. The record may be 
exempt, however, under one of the nine 
exemptions of the FOIA. 

(3) Disclosure for a routine use. No con-
sent by an individual is necessary if 
the condition is necessary for a ‘‘rou-
tine use’’ as defined in Sec. 505.2(g). In-
formation may also be released to 
other government agencies, that have 
statutory or other lawful authority to 
maintain such information. 

(4) Disclosure to the Bureau of the Cen-
sus. For purposes of planning or car-
rying out a census or survey or related 

activity. Title 13 U.S.C. Section 8 lim-
its the uses of these records and also 
makes them immune from compulsory 
disclosure. 

(5) Disclosure for statistical research 
and reporting. The Agency will provide 
the statistical information requested 
only after all names and personal iden-
tifiers have been deleted from the 
records. 

(6) Disclosure to the National Archives. 
For the preservation of records of his-
torical value, according to 44 U.S.C. 
2103. 

(7) Disclosure for law enforcement pur-
poses. Upon receipt of a written request 
by another Federal agency or a state or 
local government describing the law 
enforcement purpose for which a record 
is required, and specifying the par-
ticular record. Blanket requests for all 
records pertaining to an individual are 
not permitted under the Privacy Act. 

(8) Disclosure under emergency cir-
cumstances. For the safety or health of 
an individual (e.g., medical records on 
a patient undergoing emergency treat-
ment). 

(9) Disclosure to the Congress. For mat-
ters within the jurisdiction of any 
House or Senate committee or sub-
committee, and/or joint committee or 
subcommittee, but only when re-
quested in writing from the Chairman 
of the committee or subcommittee. 

(10) Disclosure to the General Account-
ing Office (GAO). For matters within 
the jurisdiction of the duties of the 
GAO’s Comptroller General. 

(11) Disclosure according to court order. 
According to the order of a court of 
competent jurisdiction. This does not 
include a subpoena for records re-
quested by counsel and issued by a 
clerk of court.

§ 505.11 Fees. 

(a) The first copy of any Agency 
record about you will be provided free 
of charge. A fee of $0.15 per page will be 
charged for any additional copies re-
quested by you. 

(b) Checks or money orders should be 
made payable to the United States 
Treasurer and mailed to the FOIA/Pri-
vacy Act Office, Office of the General
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Counsel, Broadcasting Board of Gov-
ernors, Suite 3349, 330 Independence Av-
enue, SW., Washington, DC 20237. The 
Agency will not accept cash.

§ 505.12 Civil remedies and criminal 
penalties. 

(a) Grounds for court action. You will 
have a remedy in the Federal District 
Court under the following cir-
cumstances: 

(1) Denial of access. You may chal-
lenge our decision to deny you access 
to records to which you consider your-
self entitled. 

(2) Refusal to amend a record. Under 
the conditions of 5 U.S.C. 552a(g), you 
may seek judicial review of the Agen-
cy’s refusal to amend a record. 

(3) Failure to maintain a record accu-
rately. You may bring suit against the 
Agency for any alleged intentional and 
willful failure to maintain a record ac-
curately, if it can be shown that you 
were subjected to an adverse action re-
sulting in the denial of aright, benefit, 
entitlement or employment you could 
reasonably have been expected to be 
granted if the record had not been defi-
cient. 

(4) Other failures to comply with the 
Act. You may bring an action for any 
alleged failure by the Agency to com-
ply with the requirements of the Act or 
failure to comply with any rule pub-
lished by the Agency to implement the 
Act provided it can be shown that: 

(i) The action was intentional or will-
ful; 

(ii) The Agency’s action adversely af-
fected you; and 

(iii) The adverse action was caused 
by the Agency’s actions. 

(b) Jurisdiction and time limits. (1) Ac-
tion may be brought in the district 
court for the jurisdiction in which you 
reside or have a place of residence or 
business, or in which the Agency 
records are situated, or in the District 
of Columbia. 

(2) The statute of limitations is two 
years from the date upon which the 
cause of action arises, except for cases 
in which the Agency has materially 
and willfully misrepresented any infor-
mation requested to be disclosed and 
when such misrepresentation is mate-
rial to the liability of the Agency. In 
such cases the statute of limitations is 

two years from the date of discovery of 
the misrepresentation by you. 

(3) A suit may not be brought on the 
basis of injury, which may have oc-
curred as a result of the Agency’s dis-
closure of a record prior to September 
27, 1975. 

(c) Criminal penalties—(1) Unauthor-
ized disclosure. It is a criminal violation 
of the provisions of the Act for any of-
ficer or employee of the Agency to 
knowingly and willfully disclose a 
record in any manner to any person or 
agency not entitled to receive it, for 
failure to meet the conditions of dis-
closure listed in S U.S.C. 552a(b), or 
without the written consent or at the 
request of the individual to whom the 
record pertains. Any officer or em-
ployee of the Agency found guilty of 
such misconduct shall be fined not 
more than $5,000. 

(2) Failure to publish a public notice. It 
is a criminal violation of the Act to 
willfully maintain a system of records 
and not publish the prescribed public 
notice. Any officer or employee of the 
Agency found guilty of such mis-
conduct shall be fined not more than 
$5,000. 

(3) Obtaining records under false pre-
tenses. The Act makes it a criminal of-
fense to knowingly and willfully re-
quest or gain access to a record about 
an individual under false pretenses. 
Any person found guilty of such an of-
fense may be fined not more than 
$5,000.

§ 505.13 General exemptions (Sub-
section (j)). 

(a) General exemptions are available 
for systems of records which are main-
tained by the Central Intelligence 
Agency (Subsection (j)(1)), or main-
tained by an agency which performs as 
its principal function any activity per-
taining to the enforcement of the 
criminal laws (Subsection (j)(2)). 

(b) The Act does not permit general 
one exemption of records compiled pri-
marily for a non-criminal purpose, 
even though there are some quasi-
criminal aspects to the investigation 
and even though the records are in a 
system of records to which the general 
exemption applies.
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§ 505.14 Specific exemptions (Sub-
section (k)). 

The specific exemptions focus more 
on the nature of the records in the sys-
tem of records than on the agency. The 
following categories of records may be 
exempt from disclosure: 

(a) Subsection (k)(1). Records which 
are specifically authorized under cri-
teria established under an Executive 
Order to be kept secret in the interest 
of national defense or foreign policy, 
and which are in fact properly classi-
fied according to such Executive Order; 

(b) Subsection (k)(2). Investigatory 
records compiled for law enforcement 
purposes (other than material within 
the scope of subsection (j)(2) as dis-
cussed in §505.13(a)). If any individual is 
denied any right, privilege, or benefit 
for which she/he would otherwise be el-
igible, as a result of the maintenance 
of such material, the material shall be 
provided to the individual, unless dis-
closure of the material would reveal 
the identity of a source who has been 
pledged confidentiality; 

(c) Subsection (k)(3). Records main-
tained in connection with protection of 
the President and other VIPs accorded 
special protection by statute; 

(d) Subsection (k)(4). Records required 
by statute to be maintained and used 
solely as statistical records. 

(e) Subsection (k)(5). Records compiled 
solely for the purpose of determining 
suitability, eligibility, or qualifica-
tions for Federal civilian employment, 
military service, Federal contracts, or 
access to classified information, but 
only if disclosure of the material would 
reveal the identity of a confidential 
source that furnished information to 
the Government. 

(f) Subsection (k)(6). Testing or exam-
ination records used solely to deter-
mine individual qualifications for ap-
pointment or promotion in the Federal 
service when the disclosure of such 
would compromise the objectivity or 
fairness of the testing or examination 
process. 

(g) Subsection (k)(7). Evaluation 
records used to determine potential for 
promotion in the armed services, but 
only if disclosure would reveal the 
identity of a confidential source.

§ 505.15 Exempt systems of records 
used. 

The BBG is authorized to use exemp-
tions (k)(1), (k)(2), (k)(4), (k)(5) and 
(k)(6).

PART 506—PART-TIME CAREER 
EMPLOYMENT PROGRAM

Sec.
506.1 Purpose of program. 
506.2 Review of positions. 
506.3 Establishing and coverting part-time 

positions. 
506.4 Annual goals and timetables. 
506.5 Review and evaluation. 
506.6 Publicizing vacancies. 
506.7 Exceptions.

AUTHORITY: 5 U.S.C. 3401 (note and 3402).

SOURCE: 44 FR 63098, Nov. 2, 1979, unless 
otherwise noted.

§ 506.1 Purpose of program. 
Many individuals in society possess 

great productive potential which goes 
unrealized because they cannot meet 
the requirements of a standard work-
week. Permanent part-time employ-
ment also provides benefits to other in-
dividuals in a variety of ways, such as 
providing older individuals with a grad-
ual transition into retirement, pro-
viding employment opportunities to 
handicapped individuals or others who 
require a reduced workweek, providing 
parents opportunities to balance fam-
ily responsibilities with the need for 
additional income, providing employ-
ment opportunities for women return-
ing to the workforce and assisting stu-
dents who must finance their own edu-
cation or vocational training. In view 
of this, the Broadcasting Board of Gov-
ernors will operate a part-time career 
employment program, consistent with 
the needs of its beneficiaries and its re-
sponsibilities.

§ 506.2 Review of positions. 
Positions becoming vacant unless ex-

cepted as provided by § 506.7, will be re-
viewed to determine the feasibility of 
converting them to part-time. Among 
the criteria which may be used when 
conducting this review are: 

(a) Mission requirements and occupa-
tional mix. 

(b) Workload fluctuations.
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(c) Employment ceilings and budg-
etary considerations. 

(d) Size of workforce, turnover rate 
and employment trends. 

(e) Affirmative action.

§ 506.3 Establishing and converting 
part-time positions. 

Position management and other in-
ternal reviews may indicate that posi-
tions may be either converted from 
full-time or initially established as 
part-time positions. Criteria listed 
above may be used during these re-
views. If a decision is made to convert 
to or to establish a part-time position, 
regular position management and clas-
sification procedures will be followed.

§ 506.4 Annual goals and timetables. 
A Board-wide plan for promoting 

part-time employment opportunities 
will be developed annually by the Of-
fice of Personnel after consultation 
with the operating elements. This plan 
will establish annual goals and set 
deadlines for achieving these goals. 

[44 FR 63098, Nov. 2, 1979, as amended at 51 
FR 11015, Apr. 1, 1986]

§ 506.5 Review and evaluation. 
The part-time career employment 

program will be reviewed through 
semiannual reports submitted by the 
Director, Office of Personnel to the As-
sociate Director for Management. Reg-
ular employment reports will be used 
to determine levels of part-time em-
ployment. 

[44 FR 63098, Nov. 2, 1979, as amended at 51 
FR 11016, Apr. 1, 1986]

§ 506.6 Publicizing vacancies. 
When applicants from outside the 

Federal service are desired, part-time 
vacancies may be publicized through 
various recruiting means, such as: 

(a) Federal Job Information Centers. 
(b) State Employment Offices. 
(c) Broadcasting Board of Governors 

Vacancy Announcements. 
(d) College and University Placement 

Offices.

§ 506.7 Exceptions. 
The Director of the Board and the 

Associate Director for Management 
may except positions from inclusion in 

this program as necessary to carry out 
the mission of the Board.

PART 510—SERVICE OF PROCESS

AUTHORITY: 5 U.S.C. 552(a)(1)(A).

§ 510.1 Service of process. 

(a) The General Counsel of the Broad-
casting Board of Governors or any of 
his/her designees shall act as agent for 
the receipt of legal process against the 
Broadcasting Board of Governors, as 
well as against employees of the Board 
to the extent that the process relates 
to the official functions of the employ-
ees. 

(b) When accepting service of process 
for an employee in his/her official ca-
pacity, the General Counsel or his/her 
designee shall endorse on the server’s 
return of process form, registered mail 
receipt, certified mail receipt, or ex-
press mail receipt: ‘‘Service accepted 
in official capacity only.’’

(c) Process shall be delivered to:

Mailing address: Office of the General 
Counsel, Broadcasting Board of Gov-
ernors, 301 Fourth Street SW., Wash-
ington, DC 20547

Location: Office of the General Coun-
sel, Broadcasting Board of Governors, 
301 Fourth Street SW., Room 700 
Washington, DC 20547. 

[53 FR 50515, Dec. 16, 1988]

PART 511—FEDERAL TORT CLAIMS 
PROCEDURE

Sec.
511.1 Definitions. 
511.2 Scope of regulations. 
511.3 Exceptions. 
511.4 Administrative claim; when presented. 
511.5 Who may file claim. 
511.6 Board authority to adjust, determine, 

compromise and settle claims and limi-
tations upon that authority. 

511.7 Investigations. 
511.8 Limitations. 
511.9 Supporting evidence. 
511.10 Settlement of claim. 
511.11 Acceptance of award. 
511.12 When litigation is involved in claim.

AUTHORITY: 5 U.S.C. 301.

SOURCE: 34 FR 20430, Dec. 31, 1969, unless 
otherwise noted.
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§ 511.1 Definitions. 
Board. Board means the Broadcasting 

Board of Governors. 
Act. Act means the Federal Tort 

Claims Act, as amended, and codified 
in 28 U.S.C., sections 2671–2680.

§ 511.2 Scope of regulations. 
The regulations in this part shall 

apply only to claims asserted under the 
Federal Tort Claims Act, as amended, 
or as incorporated by reference in any 
appropriation Act or other statutes, for 
money damages against the United 
States for injury, loss of property, per-
sonal injury, or death caused by the 
negligent or wrongful act or omission 
of any employee of the Board while 
acting within the scope of his/her office 
or employment, under circumstances 
where the United States, if a private 
person, would be liable to the claimant 
in accordance with the law of the place 
where the act or omission occurred. 

[43 FR 14301, Apr. 4, 1978]

§ 511.3 Exceptions. 
Claims not compensable hereunder 

are listed in 2680 of the Act with the 
exception that 2680(k) (claims arising 
in a foreign country) has been removed 
by 22 U.S.C. 1474(5). 

[44 FR 16374, Mar. 19, 1979]

§ 511.4 Administrative claim; when 
presented. 

(a) For the purposes of the provisions 
of section 2672 of the Act and of this 
part, a claim shall be deemed to have 
been presented when the Board re-
ceives, in the office designated in para-
graph (b) of this section, an executed 
‘‘Claim for Damage or Injury’’, Stand-
ard Form 95, or other written notifica-
tion of an incident, accompanied by a 
claim for money damages in a sum cer-
tain, for injury to or loss of property, 
personal injury or death, alleged to 
have occurred by reason of the inci-
dent. The claimant may, if he/she de-
sires, file a brief with his/her claim set-
ting forth the law or other arguments 
in support of his/her claim. In cases in-
volving claims by more than one per-
son arising from a single accident or 
incident, individual claim forms shall 
be used. A claim which should have 
been presented to the Board, but which 

was mistakenly addressed to or filed 
with another Federal Agency, shall be 
deemed to have been presented to the 
Board as of the date the claim is re-
ceived by the Board. If a claim is mis-
takenly addressed to or filed with the 
Board, the Board shall transfer it 
forthwith to the appropriate Agency. 

(b) A claimant shall mail, or deliver 
his/her claim to the Office of the Gen-
eral Counsel and Congressional Liai-
son, Broadcasting Board of Governors, 
301 4th Street, SW., Washington, DC 
20547. 

[34 FR 20430, Dec. 31, 1969, as amended at 51 
FR 11016, Apr. 1, 1986]

§ 511.5 Who may file claim. 

(a) Claims for loss or damage of prop-
erty may be filed by the owner of the 
property, or his/her legal representa-
tives. Claims for personal injury or 
death may be made by the injured per-
son or a legal representative of the in-
jured or deceased person. The claim, if 
filed by a legal representative, should 
show the capacity of the person signing 
and be accompanied by evidence of this 
authority to act. 

(b) The claim and all other papers re-
quiring the signature of the claimant 
should be signed by him/her personally 
or by his/her representative. Signa-
tures should be identical throughout.

§ 511.6 Board authority to adjust, de-
termine, compromise, and settle 
claims and limitations upon that 
authority. 

(a) The General Counsel of the Board, 
or his/her designee, is delegated au-
thority to consider, ascertain, adjust, 
determine, compromise, and settle 
claims asserted under the provisions of 
section 2672 of the Act and under this 
part. 

(b) Limitation on Board authority: 
An award, compromise, or settlement 
of a claim by the Board under the pro-
visions of section 2672 of the Act, in ex-
cess of $25,000, shall be effected only 
with the prior written approval of the 
Attorney General or his/her designee.

§ 511.7 Investigations. 

The Board may request any other 
Federal agency to investigate a claim 
filed under section 2672 of the Act, or
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to conduct a physical or mental exam-
ination of the claimant and provide a 
report of such examination.

§ 511.8 Limitations. 
(a) Pursuant to the provisions of sec-

tion 2401(b) of title 28 of the United 
States Code, a tort claim against the 
United States shall be forever barred 
unless presented in writing to the 
Board within two (2) years after such 
claim accrues. 

(b) A suit may not be filed until the 
claim shall have been finally denied by 
the Board. Failure of the Board to 
make final disposition of the claim 
within six (6) months after it has been 
presented shall, at the option of the 
claimant any time thereafter, be 
deemed a final denial of the claim for 
purposes of the Act and of this part. 

(c) A suit shall not be filed for a sum 
greater than the amount of the claim 
presented to the Board, except where 
the increased amount is based upon 
newly discovered evidence not reason-
ably discoverable at the time for pre-
senting the claim to the Board, or upon 
allegation and proof of intervening 
facts, relating to amount of the claim.

§ 511.9 Supporting evidence. 
(a) In support of claims for personal 

injury or death, the claimant should 
submit a written report by the attend-
ing physician. The report should show 
the nature and extent of injury, the na-
ture and extent of treatment, the effect 
upon earning capacity, either tempo-
rarily or permanently, the degree of 
permanent disability, if any, the prog-
nosis, and the period of hospitalization, 
or incapacitation. Itemized bills for 
medical, hospital, or burial expenses 
actually incurred should be attached to 
report. 

(b) In support of claims for damage to 
property which as been or can be eco-
nomically repaired, the claimant 
should submit at least two itemized 
signed statements, or estimates by re-
liable, disinterested firms or itemized 
signed receipts if payment has been 
made. 

(c) In support of claims for loss or 
damage to property which is not eco-
nomically repairable, the claimant 
should submit statements of the origi-
nal cost of the property, date of pur-

chase, and the value of the property be-
fore and after the accident together 
with a statement setting forth the 
basis used in arriving at such value. 
Such statements should be from at 
least two disinterested, competent per-
sons, preferably reputable dealers or 
other qualified persons familiar with 
the type of property in question.

§ 511.10 Settlement of claim. 
The General Counsel will review the 

findings from the standpoint of ques-
tions of law applicable to the claim and 
will determine disposition. The Gen-
eral Counsel will make final review for 
settlement of the claim and will sign 
SF–1145, Voucher for Payment Under 
Federal Tort Claims Act, and forward 
it to the Financial Operations Division 
for payment of claim. Payment of any 
award or settlement in the amount of 
$2,500 or less will be authorized from 
the appropriation and allotment cur-
rent for obligation on the date of set-
tlement irrespective of when the cause 
of action arose. Payment of any award, 
compromise or settlement in an 
amount in excess of $2,500, shall be paid 
in a manner similar to judgments and 
compromises out of the appropriation 
provided by section (c), Pub. L. 89–506 
(28 U.S.C. 2672).

§ 511.11 Acceptance of award. 
The acceptance by the claimant of 

any award will be final and conclusive 
on the claimant. The acceptance will 
constitute a complete release of any 
claim by reason of the same subject 
matter against the United States and 
against the employee whose act or 
omission resulted in the claim. Adju-
dication and payment shall likewise be 
conclusive on all officers of the United 
States, unless procured by fraud.

§ 511.12 When litigation is involved in 
claim. 

If a claimant does not agree to a set-
tlement of a claim of which is consid-
ered fair and equitable by the Board’s 
responsible officials, the claimant, 
upon the final disposition thereof by 
the Board, may elect to file suit. Relief 
from claims which are disallowed may 
be sought by filing suit in the U.S. Dis-
trict Court for the district where the 
claimant resides or wherein the act of
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omission complained of occurred. The 
failure of the Board to make final dis-
position of a claim within 6 months 
after it has been filed shall, pursuant 
to 28 U.S.C. 2672, and at the option of 
the claimant at any time thereafter, is 
deemed a final denial of the claim. If a 
suit is filed against the Government in-
volving the Board, the Department of 
Justice will request the Board to fur-
nish the complete file on the case. The 
Office of the General Counsel will rep-
resent the Board in all negotiations 
with the Department of Justice.

PART 512—COLLECTION OF DEBTS 
UNDER THE DEBT COLLECTION 
ACT OF 1982

Subpart A—General Provisions

Sec.
512.1 Definitions. 
512.2 Exceptions. 
512.3 Use of procedures. 
512.4 Conformance to law and regulations. 
512.5 Other procedures. 
512.6 Informal action. 
512.7 Return of property. 
512.8 Omissions not a defense.

Subpart B—Administrative Offset and 
Referral to Collection Agencies

512.9 Demand for payment. 
512.10 Collection by administrative offset. 
512.11 Administrative offset against 

amounts payable for Civil Service Re-
tirement and Disability Fund. 

512.12 Collection in installments. 
512.13 Exploration of compromise. 
512.14 Suspending or terminating collection 

action. 
512.15 Referrals to the Department of Jus-

tice or the General Accounting Office. 
512.16 Collection services.

Subpart C—Salary Offset

512.17 Purpose. 
512.18 Scope. 
512.19 Definitions. 
512.20 Notification. 
512.21 Hearing. 
512.22 Deduction from pay. 
512.23 Liquidation from final check or re-

covery from other payment. 
512.24 Non-waiver of rights by payments. 
512.25 Refunds. 
512.26 Interest, penalties, and administra-

tive costs. 
512.27 Recovery when paying agency is not 

creditor agency.

Subpart D—Interest, Penalties, and 
Administrative Costs

512.28 Assessment. 
512.29 Exemptions.

AUTHORITY: 31 U.S.C. 3701; 31 U.S.C. 3711 et 
seq.; 5 U.S.C. 5514; 4 CFR Parts 101–105; 5 CFR 
Part 550.

SOURCE: 52 FR 43897, Nov. 17, 1987, unless 
otherwise noted.

Subpart A—General Provisions
§ 512.1 Definitions. 

(a) The term Board means the Broad-
casting Board of Governors. 

(b) The term Board head means the 
Director, Broadcasting Board of Gov-
ernors. 

(c) The term appropriate Board official 
or designee means the Chief, Financial 
Operations Division or such other offi-
cial as may be named in the future by 
the Director, Broadcasting Board of 
Governors. 

(d) The terms debt or claim refer to an 
amount of money which has been de-
termined by an appropriate Board offi-
cial to be owed to the United States 
from any person, organization or enti-
ty, except another Federal Agency. 

(e) A debt is considered delinquent if 
it has not been paid by the date speci-
fied in the Board’s written notification 
or applicable contractual agreement, 
unless other satisfactory arrangements 
have been made by that date, or at any 
time thereafter the debtor fails to sat-
isfy obligations under a payment 
agreement with the Board. 

(f) The term referral for litigation 
means referral to the Department of 
Justice for appropriate legal pro-
ceedings.

§ 512.2 Exceptions. 
(a) Claims arising from the audit of 

transportation accounts pursuant to 31 
U.S.C. 3726 shall be determined, col-
lected, compromised, terminated, or 
settled in accordance with the regula-
tions published under 31 U.S.C. 3726 
(refer to 41 CFR part 101–41). 

(b) Claims arising out of acquisition 
contracts subject to the Federal Acqui-
sition Regulation (FAR) shall be deter-
mined, collected, compromised, termi-
nated or settled in accordance with 
those regulations (see 48 CFR part 32).
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If not otherwise provided for in the 
FAR system, contract claims that have 
been the subject of a contracting offi-
cer’s final decision in accordance with 
section 6(a) of the Contracts Disputes 
Act of 1978 (41 U.S.C. 605(a)), may be de-
termined, collected, compromised, ter-
minated, or settled under the provi-
sions of this regulation, except no addi-
tional review of the debt shall be 
granted beyond that provided by the 
contracting officer in accordance with 
the provisions of section 6 of the Con-
tract Disputes Act of 1978 (41 U.S.C. 
605), and the amount of any interest, 
administrative charge, or penalty 
charge shall be subject to the limita-
tions, if any, contained in the contract 
out of which the claim arose. 

(c) Claims based in whole or in part 
on conduct in violation of the antitrust 
laws, or in regard to which there is an 
indication of fraud, presentation of a 
false claim, or misrepresentation on 
the part of the debtor or any other 
party having an interest in the claim, 
shall be referred to the Department of 
Justice (DOJ) as only the DOJ has the 
authority to compromise, suspend or 
terminate collection action on such 
claims. 

(d) Tax claims are excluded from the 
coverage of this regulation.

§ 512.3 Use of procedures. 
Procedures authorized by this regula-

tion (including but not limited to re-
ferral to a debt collection agency, ad-
ministrative offset, or salary offset) 
may be used singly or in combination, 
providing the requirements of the ap-
plicable law and regulation are satis-
fied.

§ 512.4 Conformance to law and regu-
lations. 

(a) The requirements of applicable 
law (31 U.S.C. 3701–3719 as amended by 
Pub. L. 97–365, (96 Stat. 1749) have been 
implemented in Government-wide 
standards: 

(1) The regulations of the Office of 
Personnel Management (5 CFR part 
550). 

(2) The Federal Claims Collection 
Standards issued jointly by the Gen-
eral Accounting Office and the Depart-
ment of Justice (4 CFR parts 101–105), 
and 

(3) The procedures prescribed by the 
Office of Management and Budget in 
Circular A–129 of May 9, 1985. 

(b) Not every item in the above de-
scribed standards has been incor-
porated or referenced in this regula-
tion. To the extent, however, that cir-
cumstances arise which are not covered 
by the terms stated in this regulation, 
Broadcasting Board of Governors will 
proceed in any actions taken in accord-
ance with applicable requirements 
found in the sources referred to in 
paragraphs (a)(1), (2), and (3) of this 
section.

§ 512.5 Other procedures. 
Nothing contained in this regulation 

is intended to require Broadcasting 
Board of Governors to duplicate admin-
istrative proceedings required by con-
tract or other laws or regulations.

§ 512.6 Informal action. 
Nothing in this regulation is in-

tended to preclude utilization of infor-
mal administrative actions or remedies 
which may be available.

§ 512.7 Return of property. 
Nothing contained in this regulation 

is intended to deter Broadcasting 
Board of Governors from demanding 
the return of specific property or from 
demanding the return of the property 
or the payment of its value.

§ 512.8 Omissions not a defense. 
The failure of Broadcasting Board of 

Governors to comply with any provi-
sion in this regulation shall not serve 
as a defense to the debt.

Subpart B—Administrative Offset 
and Referral to Collection 
Agencies

§ 512.9 Demand for payment. 
Prior to initiating administrative 

offset, demand for payment will be 
made as follows: 

(a) Written demands will be made 
promptly upon the debtor in terms 
which inform the debtor of the con-
sequences of failure to cooperate. A 
total of three progressively stronger 
written demands at not more than 30-
day intervals will normally be made
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unless a response to the first or second 
demand indicates that further demand 
would be futile and the debtor’s re-
sponse does not require rebuttal. In de-
termining the timing of demand let-
ters, Broadcasting Board of Governors 
will give due regard to the need to act 
promptly so that, as a general rule, 
debt referrals to the Department of 
Justice for litigation, where necessary, 
can be made within one year of the 
Board’s final determination of the fact 
and the amount of the debt. When nec-
essary to protect the Goverment’s in-
terests (e.g., to prevent the statute of 
limitations, 28 U.S.C. 2415, from expir-
ing) written demand may be preceded 
by other appropriate actions under this 
chapter, including immediate referral 
for litigation. 

(b) The initial demand letter will in-
form the debtor of: The basis for the in-
debtedness and the right of the debtor 
to request review within the Board; the 
applicable standards for assessing in-
terest, penalties, and administrative 
costs (Supart D of this regulation) and; 
the date by which payment is to be 
made, which normally will not be more 
than 30 days from the date that the ini-
tial demand letter was mailed or hand 
delivered. Broadcasting Board of Gov-
ernors will exercise care to insure that 
demand letters are mailed or hand-de-
livered on the same day that they are 
actually dated. 

(c) As appropriate to the cir-
cumstances, Broadcasting Board of 
Governors will include in the demand 
letters matters relating to alternative 
methods of payment, the debtor’s 
rights to representation by his respec-
tive bargaining unit, policies relating 
to referral to collection agencies, the 
Board’s intentions relative to referral 
of the debt to the Department of Jus-
tice for litigation, and, depending on 
the statutory authority, the debtor’s 
entitlement to consideration of waiver. 

(d) Broadcasting Board of Governors 
will respond promptly to communica-
tions from the debtor and will advise 
debtors who dispute the debt that they 
must furnish available evidence to sup-
port their contention.

§ 512.10 Collection by administrative 
offset. 

(a) Collection by administrative off-
set will be undertaken in accordance 
with these regulations on all claims 
which are liquidated and certain in 
amount, in every instance where the 
appropriate Board official determines 
such collection to be feasible and not 
otherwise prohibited. 

(1) For purpose of this section, the 
term administrative offset has the same 
meaning as provided in 31 U.S.C. 
3716(a)(1). 

(2) Whether collection by administra-
tive offset is feasible is a determina-
tion to be made by the Board on a case-
by-case basis, in the exercise of sound 
discretion. Broadcasting Board of Gov-
ernors will consider not only the 
practicalities of administrative offset, 
but whether such offset is best suited 
to protect and further all of the Gov-
ernment’s interests. Broadcasting 
Board of Governors will give consider-
ation to the debtor’s financial condi-
tion, and is not required to use offset 
in every instance where there is an 
available source of funds. Broadcasting 
Board of Governors will also consider 
whether offset would tend to substan-
tially disrupt or defeat the purpose of 
the program authorizing the payments 
against which offset is contemplated. 

(b) Before the offset is made, a debtor 
shall be provided with the following: 
written notice of the nature and the 
amount of the debt and the Board’s in-
tention to collect by offset; oppor-
tunity to inspect and copy Board 
records pertaining to the debt; oppor-
tunity to obtain review within the 
Board of the determination of indebt-
edness; and opportunity to enter into 
written agreement with the Board to 
repay the debt. Broadcasting Board of 
Governors may also make requests to 
other agencies holding funds payable to 
the debtor, and process requests for off-
set that are received from other agen-
cies. 

(1) Broadcasting Board of Governors 
will exercise sound judgment in deter-
mining whether to accept a repayment 
agreement in lieu of offset. The deter-
mination will weigh the Government’s
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interest in collecting the debt against 
fairness to the debtor. 

(2) In cases where the procedural re-
quirements specified in this paragraph 
(b) have previously been provided to 
the debtor in connection with the same 
debt under some other statutory or 
regulatory authority, such as pursuant 
to an audit allowance, the Board is not 
required to duplicate those require-
ments before taking administrative 
offset. 

(3) Broadcasting Board of Governors 
may not initiate administrative offset 
to collect a debt more than 10 years 
after the Government’s right to collect 
the debt first accrued, unless facts ma-
terial to the Government’s right were 
not known and could not reasonably 
have been known by the official or offi-
cials of the Government who were 
charged with the responsibility to dis-
cover and collect the debt. When the 
debt first accrued is to be determined 
according to existent law regarding the 
accrual of debts (e.g., 28 U.S.C. 2415). 

(4) Broadcasting Board of Governors 
is not authorized by 31 U.S.C. 3716 to 
use administrative offset with respect 
to: Debts owed by any State or local 
Government; debts arising under or 
payments made under the Social Secu-
rity Act, the Internal Revenue Code of 
1954 or the tariff laws of the United 
States; or any case in which collection 
of the type of debt involved by admin-
istrative offset is explicitly provided 
for or prohibited by another statute. 
Unless otherwise provided by contract 
or law, debts or payments which are 
not subject to administrative offset 
under 31 U.S.C. 3716 may be collected 
by administrative offset under the 
common law or other applicable statu-
tory authority. 

(5) Broadcasting Board of Governors 
may effect administrative offset 
against a payment to be made to a 
debtor prior to completion of the pro-
cedures required by paragraph (b) of 
this section if failure to take offset 
would substantially prejudice the Gov-
ernment’s ability to collect the debt, 
and the time before the payment is to 
be made does not reasonably permit 
the completion of those procedures. 
Amounts recovered by offset but later 
determined not to be owed to the Gov-
ernment shall be promptly refunded 30 

days after the Board has notified the 
debtor in writing that the debt is not 
owed. Such written notification will be 
issued within 15 days after the Board 
has confirmed through a review of its 
official records that the debt is not 
owed. 

(c) Type of hearing or review: (1) For 
purposes of this section, whenever 
Broadcasting Board of Governors is re-
quired to afford a hearing or review 
within the Board, the Board will pro-
vide the debtor with a reasonable op-
portunity for an oral hearing when: An 
applicable statute authorizes or re-
quires the Board to consider waiver of 
the indebtedness involved, the debtor 
requests waiver of the indebtedness, 
and the waiver determination turns on 
an issue of veracity; or the debtor re-
quests reconsideration of the debt and 
the Board determines that the question 
of the indebtedness cannot be resolved 
by review of the documentary evidence. 
Unless otherwise required by law, an 
oral hearing under this section is not 
required to be a formal evidentiary 
type hearing. 

(2) This section does not require an 
oral hearing with respect to debt col-
lection systems in which determina-
tions of indebtedness or waiver rarely 
involve issues of veracity and the 
Board has determined that the review 
of the written record is ordinarily 
enough to correct prior mistakes. 

(3) In those cases where an oral hear-
ing is not required by this section, the 
Board will make its determination on 
the request for waiver or reconsider-
ation based upon a review of the writ-
ten record. 

(d) Appropriate use will be made of 
the cooperative efforts of other agen-
cies in effecting collection by adminis-
trative offset. Broadcasting Board of 
Governors will not refuse to initiate 
administrative offset to collect debts 
owed the United States, unless the re-
questing agency has not complied with 
the applicable provisions of these 
standards. 

(e) Collection by offset against a 
judgment obtained against the United 
States shall be accomplished in accord-
ance with 31 U.S.C. 3728. 

(f) Whenever the creditor agency is 
not the agency which is responsible for
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making the payment against which off-
set is sought, the latter agency shall 
not initiate the requested offset until 
it has been provided by the creditor 
agency with an appropriate written 
certification that the debtor owes the 
debt (including the amount) and that 
full compliance with the provisions of 
this section has taken place. 

(g) When collecting multiple debts by 
administrative offset, Broadcasting 
Board of Governors will apply the re-
covered amounts to those debts in ac-
cordance with the best interests of the 
United States, as determined by the 
facts and circumstances of the par-
ticular case, paying particular atten-
tion to the applicable statutes of limi-
tations.

§ 512.11 Administrative offset against 
amounts payable from Civil Service 
Retirement and Disability Fund. 

(a) Unless otherwise prohibited by 
law, Broadcasting Board of Governors 
may request that monies that are due 
and payable to a debtor from the Civil 
Service Retirement and Disability 
Fund be administratively offset in rea-
sonable amounts in order to collect in 
one full payments, or a minimal num-
ber of payment, debts owed the United 
States by the debtor. Such requests 
shall be made to the appropriate offi-
cials within the Office of Personnel 
Management in accordance with such 
regulations as may be prescribed by 
the Director of that Office. 

(b) When making a request for ad-
ministrative offset under paragraph (a) 
of this section, Broadcasting Board of 
Governors shall include written state-
ments that: 

(1) The debtor owes the United States 
a debt, including the amount of the 
debt; 

(2) The Broadcasting Board of Gov-
ernors has complied with the applica-
ble statutes, regulations, and proce-
dures of the Office of Personnel Man-
agement; and 

(3) The Broadcasting Board of Gov-
ernors has complied with the require-
ments of § 512.10 of this part, including 
any required hearing or review. 

(c) Once Broadcasting Board of Gov-
ernors decides to request offset under 
paragraph (a) of this section, it will 
make the request as soon as practical 

after completion of the applicable pro-
cedures in order that the Office of Per-
sonnel Management may identify the 
debtor’s account in anticipation of the 
time when the debtor requests or be-
comes eligible to receive payments 
from the Fund. This will satisfy any re-
quirement that offset be initiated prior 
to expiration of the applicable statute 
of limitations. 

(d) If Broadcasting Board of Gov-
ernors collects part or all of the debt 
by other means before deductions are 
made or completed pursuant to para-
graph (a) of this section, Broadcasting 
Board of Governors shall act promptly 
to modify or terminate its request for 
offset under paragraph (a) of this sec-
tion. 

(e) This section does not require or 
authorize the Office of Personnel Man-
agement to review the merits of the 
Broadcasting Board of Governors deter-
mination relative to the amount and 
validity of the debt, its determination 
on waiver under an applicable statute, 
or its determination whether to pro-
vide an oral hearing.

§ 512.12 Collection in installments. 

(a) Whenever feasible, and except as 
required otherwise by law, debts owed 
to the United States, together with in-
terest, penalties, and administrative 
costs as required by this regulation, 
should be collected in one lump sum. 
This is true whether the debt is being 
collected under administrative offset 
or by another method, including vol-
untary payment. However, if the debt-
or is financially unable to pay the in-
debtedness in one lump sum, payment 
may be accepted in regular install-
ments. If Broadcasting Board of Gov-
ernors agrees to accept payment in in-
stallments, it will obtain a legally en-
forceable written agreement from the 
debtor that specifies all of the terms of 
the arrangement and which contains a 
provision accelerating the debt in the 
event the debtor defaults. The size and 
frequency of the payments should bear 
a reasonable relation to the size of the 
debt and ability to the debtor to pay. If 
possible the installment payments 
should be sufficient in size and fre-
quency to liquidate the Government’s 
claim within 3 years.
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(b) If the debtor owes more than one 
debt and designates how a voluntary 
installment plan is to be applied 
among those debts, the Board will fol-
low that designation. If no such des-
ignation is made, the Board will apply 
payments to the various debts in ac-
cordance with the best interest of the 
United States as as determined by the 
facts and circumstances of each case, 
with particular attention to applica-
tion statutes of limitation.

§ 512.13 Exploration of compromise. 

Broadcasting Board of Governors 
may attempt to effect compromise in 
accordance with the standards set 
forth in part 103 of the Federal Claims 
Collection Standards (4 CFR part 103).

§ 512.14 Suspending or terminating 
collection action. 

The suspension or termination of col-
lection action shall be made in accord-
ance with the standards set forth in 
part 104 of the Federal Claims Collec-
tion Standard (4 CFR part 104).

§ 512.15 Referrals to the Department of 
Justice or the General Accounting 
Office. 

Referrals to the Department of Jus-
tice or the General Accounting Office 
shall be made in accordance with the 
standards set forth in part 105 of the 
Federal Claims Collection Standards (4 
CFR part 105).

§ 512.16 Collection services. 

(a) Broadcasting Board of Governors 
has authority to contract for collection 
services to recover delinquent debts in 
accordance with 31 U.S.C. 3718(c) and 4 
CFR 102.6. 

(b) Contracts with collection agen-
cies will provide that: 

(1) The authority to resolve disputes, 
compromise claims, suspend or termi-
nate collection action, and refer the 
matter to the Justice Department for 
litigation will be retained by Broad-
casting Board of Governors; 

(2) Contractors are subject to 5 U.S.C. 
552a, the Privacy Act of 1974, as amend-
ed, to the extent specified in 5 U.S.C. 
552a(m) and to applicable Federal and 
State laws and regulations pertaining 
to debt collection practices, such as 

the Fair Debt Collection Practices Act, 
15 U.S.C. 1692; 

(3) The contractor is required to 
strictly account for all amounts col-
lected; 

(4) The contractor must agree that 
uncollectible accounts shall be re-
turned with appropriate documenta-
tion to enable Broadcasting Board of 
Governors to determine whether to 
pursue collection through litigation or 
to terminate collection; 

(5) The contractor must agree to pro-
vide any data in its files relating to 
paragraphs (a)(1), (2), and (3) of § 105.2 of 
the Federal Claims Collection Stand-
ards (4 CFR part 105) upon returning 
the account to Broadcasting Board of 
Governors for subsequent referral to 
the Department of Justice for litiga-
tion. 

(c) Broadcasting Board of Governors 
will not use a collection agency to col-
lect a debt owed by a currently em-
ployed or retired Federal employee, if 
collection by salary or annuity offset is 
available.

Subpart C—Salary Offset

§ 512.17 Purpose. 
This subpart provides the standards 

to be followed by Broadcasting Board 
of Governors in implementing 5 U.S.C. 
5514 to recover a debt from the pay of 
an Board employee or former em-
ployee, and establishes the procedural 
guidelines to recover debts when the 
employee’s creditor and paying agen-
cies are not the same. 

[52 FR 43897, Nov. 17, 1987, as amended at 55 
FR 3050, Jan. 30, 1990]

§ 512.18 Scope. 
(a) Coverage. This subpart applies to 

Executive agencies, military depart-
ments, an agency or court in the judi-
cial branch, an agency of the legisla-
tive branch and other independent en-
tities of the Federal Government as de-
fined in 5 CFR 550.1103, under the head-
ing ‘‘Agency’’. 

(b) Applicability. This subpart and 5 
U.S.C. 5514 apply in recovering debts by 
offset without the employee’s consent 
from the current pay of that employee. 
Debt collection procedures which are 
not specified in 5 U.S.C. 5514 and these
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regulations will be consistent with the 
Federal Claims Collection Standards (4 
CFR parts 101–105). 

(1) The procedures contained in this 
subpart do not apply to debts or claims 
arising under the Internal Revenue 
Code of 1954 as amended (26 U.S.C. 1 et 
seq.), the Social Security Act (42 U.S.C. 
301 et seq.), or the tariff laws of the 
United States or to any case where col-
lection of a debt is explicitly provided 
for or prohibited by another statute 
(e.g., travel advances in 5 U.S.C. 5705). 

(2) This subpart does not preclude an 
employee from requesting a waiver of a 
salary overpayment under 5 U.S.C. 
5584, 10 U.S.C. 2774, or 32 U.S.C. 716, or 
in any way questioning the amount or 
validity of a debt by submitting a sub-
sequent claim to the General Account-
ing Office in accordance with proce-
dures prescribed by the General Ac-
counting Officer, nor does it preclude 
an employee from requesting waiver 
when waiver is available under any 
statutory provision. 

[52 FR 43897, Nov. 17, 1987, as amended at 55 
FR 3051, Jan. 30, 1990]

§ 512.19 Definitions. 
For purposes of this subpart: 
Board means the Broadcasting Board 

of Governors. 
Creditor Agency means the agency to 

which the debt is owed. 
Debt means an amount owed to the 

United States. 
Disposable Pay means that part of 

current basic pay, special pay, incen-
tive pay, retired pay, retainer pay or 
authorized pay remaining after the de-
duction of any amount required to be 
withheld by law. The Board will ex-
clude deductions described in 5 CFR 
581.105 (b) through (f) to determine dis-
posable pay subject to salary offset. 

Employee means a current employee 
of Broadcasting Board of Governors or 
of another Executive Agency. 

Executive Agency means: 
(a) An Executive Agency as defined 

in section 105 of title 5, United States 
Code, including the U.S. Postal Service 
and the U.S. Postal Rate Commission; 

(b) A military department as defined 
in section 102 of title 5, United States 
Code; 

(c) An agency or court in the judicial 
branch, including a court as defined in 

section 610 of title 28, United States 
Code, the District Court for the North-
ern Mariana Islands, and the Judicial 
Panel on Multidistrict Litigation; 

(d) An agency of the legislative 
branch, including the U.S. Senate and 
the U.S. House of Representatives; and 

(e) Other independent establishments 
that are entities of the Federal Govern-
ment. 

FCCS means the Federal Claims Col-
lection Standards jointly published by 
the Justice Department and the Gen-
eral Accounting Office at 4 CFR parts 
101–105. 

Paying agency means the agency em-
ploying the individual and authorizing 
the payment of his or her current pay. 

Salary offset means an administrative 
offset to collect a debt under 5 U.S.C. 
5514 by deductions at one or more offi-
cially established pay intervals from 
the current pay account of an em-
ployee without his or her consent. 

Waiver means the cancellation, re-
mission, forgiveness, or non-recovery 
of a debt allegedly owed by an em-
ployee to an agency as permitted or re-
quired by U.S.C. 5584, 10 U.S.C. 2774, or 
32 U.S.C. 710, 5 U.S.C. 8346(b), or any 
other law. 

[52 FR 43897, Nov. 17, 1987, as amended at 55 
FR 3051, Jan. 30, 1990]

§ 512.20 Notification. 

(a) Salary offset deductions shall not 
be made unless the Director, Financial 
Operations Division of Broadcasting 
Board of Governors, or such other offi-
cial as may be named in the future by 
the Director of Broadcasting Board of 
Governors, provides to the employee a 
written notice, 30 calendar days prior 
to any deduction, stating at a min-
imum: 

(1) The Board’s determination that a 
debt is owed including the nature, ori-
gin, and amount of the debt; 

(2) The Board’s intent to collect the 
debt by means of deduction from the 
employee’s current disposable pay ac-
count; 

(3) The amount, frequency and pro-
posed beginning date and duration of 
the intended deductions; 

(4) An explanation of the Board’s pol-
icy concerning interest, penalties, and 
administrative costs;
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(5) The employee’s right to inspect 
and copy Government records per-
taining to the debt; 

(6) The opportunity to establish a 
schedule for the voluntary repayment 
of the debt or to enter into a written 
agreement to establish a schedule for 
repayment in lieu of offset per the re-
quirements of 4 CFR 102.2(e). 

(7) The employee’s right to a hearing 
arranged by the Board and conducted 
by an administrative law judge or, al-
ternatively, an official not under the 
control of the head of the Board; 

(8) The method and time period for 
filing a petition for a hearing; 

(9) That timely filing of the petition 
will stay the commencement of collec-
tion proceedings; 

(10) That final decision on the hear-
ing will be issued not later than 60 days 
after the filing of the petition for hear-
ing unless the employee requests and 
the hearing officer grants a delay in 
the proceedings. 

(11) That knowingly false, mis-
leading, or frivolous statements, rep-
resentations or evidence may subject 
the employee to: 

(i) Disciplinary procedures under 
chapter 75 of title 5, United States 
Code or any other applicable statutes; 

(ii) Penalties under the False Claims 
Act, sections 3729–3731 of title 31 U.S.C. 
or any other applicable statutes. 

(iii) Criminal penalties under sec-
tions 286, 287, 1001, 1002 of title 18 
United States Code or any other appli-
cable statutes. 

(12) Any other rights or remedies 
available to the employee, including 
representation by counsel or his re-
spective bargaining unit, under the 
statutes or regulations governing the 
program for which collection is being 
made. 

(13) That amounts paid on or de-
ducted for the debts that are later 
waived or found not owed to the United 
States will be promptly refunded to the 
employee. 

(b) Notifications under this section 
shall be hand delivered with a record 
made of the delivery, or shall be mailed 
certified mail with return receipt re-
quested. 

(c) No notification hearing, written 
responses or final decisions under this 
regulation are required of Broadcasting 

Board of Governors for any adjustment 
to pay arising from an employee’s elec-
tion of coverage under a Federal ben-
efit program requiring periodic deduc-
tions from pay, if the amount to be re-
covered was accumulated over four pay 
periods or less.

§ 512.21 Hearing. 

(a) Petition for hearing. (1) A hearing 
may be requested by filing a written 
petition with the Director, Financial 
Operations Division of Broadcasting 
Board of Governors, or such other offi-
cial as may be named in the future by 
the Director of Broadcasting Board of 
Governors, stating why the employee 
believes the Board’s determination of 
the existence or amount of the debt is 
in error. 

(2) The petition must be signed by 
the employee and fully identify and ex-
plain with reasonable specificity all 
the facts, evidence and witnesses which 
the employee believes support his or 
her position. 

(3) The petition must be filed no later 
than fifteen (15) calendar days from the 
date the notification under § 512.20(b) 
was hand delivered or the date of deliv-
ery by certified mail. 

(4) Where petition is received after 
the 15 calendar day limit, Broadcasting 
Board of Governors will accept the pe-
tition if the employee can show that 
the delay was beyond his or her control 
or because of failure to receive notice. 

(5) If the petition is not filed within 
the time limit, and is not accepted pur-
suant to paragraph (a)(4) of this sec-
tion, the employee’s right to hearing 
will be considered waived, and salary 
offset will be implemented. 

(b) Type of hearing. (1) The form and 
content of the hearing will be deter-
mined by the hearing official who shall 
be a person outside the control or au-
thority of Broadcasting Board of Gov-
ernors. 

(2) The employee may represent him 
or herself, or may be represented by 
counsel. 

(3) The hearing official shall main-
tain a summary record of the hearing. 

(4) The hearing official will prepare a 
written decision which will state: 

(i) The facts purported to evidence 
nature and origin of the alleged debt;
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(ii) The hearing official’s analysis, 
findings, and conclusions relative to: 

(A) The employee’s and/or the 
Board’s grounds; 

(B) The amount and the validity of 
the alleged debt; 

(C) The repayment schedule, if appli-
cable. 

(5) The decision of the hearing offi-
cial shall constitute the final adminis-
trative decision of the Board.

§ 512.22 Deduction from pay. 

(a) Deduction by salary offset, from 
an employee’s disposable current pay, 
shall be subject to the following cir-
cumstances: 

(1) When funds are available, the 
Board will collect debts owed the 
United States in full in one lump-sum. 
If funds are not available or the debt 
exceeds 15% of disposable pay for an of-
ficially established pay interval, col-
lection will normally be made in in-
stallments. 

(2) The installments shall not exceed 
15% of the disposable pay from which 
the deduction is made, unless the em-
ployee has agreed in writing to a larger 
amount. 

(3) Deduction will commence with 
the next full pay interval following no-
tice that deductions will commence. 

(4) Installment deductions will not be 
made over a period greater than the 
anticipated period of employment. 

[52 FR 43897, Nov. 17, 1987, as amended at 55 
FR 3051, Jan. 30, 1990]

§ 512.23 Liquidation from final check 
or recovery from other payment. 

(a) If an employee retires or resigns 
before collection of the debt is com-
pleted, offset of the entire remaining 
balance may be made from a final pay-
ment of any nature to such extent as is 
necessary to liquidate the debt. 

(b) Where debt cannot be liquidated 
by offset from final payment, offset 
may be made from later payments of 
any kind due from the United States 
inclusive of Civil Service Retirement 
and Disability Fund pursuant to 5 
U.S.C. 8347 and 5 CFR 831.1801 et seq of 
this regulation. 

[52 FR 43897, Nov. 17, 1987, as amended at 55 
FR 3051, Jan. 30, 1990]

§ 512.24 Non-waiver of rights by pay-
ments. 

An employee’s voluntary payment of 
all or part of a debt being collected 
under 5 U.S.C. 5514 shall not be con-
strued as a waiver of any rights which 
the employee may have under 5 U.S.C., 
or any other provision of contract or 
law, unless statutory or contractual 
provisions provide to the contrary.

§ 512.25 Refunds. 
(a) Refunds shall be promptly made 

when: 
(1) A debt is waived or otherwise 

found not to be owed to the United 
States; or 

(2) The employee’s paying agency is 
directed by an administrative or judi-
cial order to refund amounts deducted 
from his or her current pay. 

(b) Refunds do not bear interest un-
less required or permitted by law or 
contract.

§ 512.26 Interest, penalties, and admin-
istrative costs. 

The assessment of interest, penalties 
and administrative costs shall be in ac-
cordance with subpart D of this regula-
tion.

§ 512.27 Recovery when paying agency 
is not creditor agency. 

(a) Format for request for recovery. (1) 
Upon completion of the procedures pre-
scribed under 5 CFR 550.1104 and its 
own regulations, the creditor agency 
shall certify the debt in writing to the 
paying agency. 

(2) The creditor agency shall certify 
in writing that the employee owes the 
debt, the amount and basis of the debt; 
the date on which payment is due, the 
date the Government’s right to collect 
first accrued, and that the creditor 
agency’s regulations implementing sec-
tion 5514 have been approved by OPM. 

(3) If collection must be made in in-
stallments, the creditor agency must 
advise the paying agency of the num-
ber of installments to be collected, the 
amount of each installment, and the 
commencing date of the first install-
ment. 

(b) Submitting the request for recov-
ery.—(1) Current employees. The cred-
itor agency shall submit the debt 
claim, agreement, or other instruction
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on the payment schedule to the em-
ployee’s paying agency. 

(2) Separated employees.—(i) Employees 
who are in the process of separating. If 
the employee is in the process of sepa-
rating, the creditor agency will submit 
its debt claim to the employee’s paying 
agency for collection as provided in 
§§ 512.22 and 512.23. The paying agency 
shall certify the total amount of its 
collection and notify the creditor agen-
cy and the employee as provided in 
paragraph (b)(2)(iii) of this section. 
Where the paying agency is aware that 
the employee is entitled to payments 
from the Civil Service Retirement and 
Disability Fund, it will send a copy of 
the certified debt claim to the agency 
responsible for making such payments 
as notice that a debt is outstanding. It 
is the responsibility of the creditor 
agency for pursuing the claim. 

(ii) Employees who have already sepa-
rated. If the employee is already sepa-
rated and all payments due from his or 
her former paying agency have been 
paid, the creditor agency may request 
that monies which are due and payable 
to the employee from the Civil Service 
Retirement and Disability Fund (5 CFR 
831.1801) or other similar funds be ad-
ministratively offset in order to collect 
the debt (31 U.S.C. 3716 and the FCCS). 

(iii) Employees who transfer from one 
paying agency to another. If an em-
ployee transfers to a position served by 
a different paying agency subsequent 
to the creditor agency’s debt claim but 
before complete collection, the paying 
agency from which the employee sepa-
rates shall certify the total of collec-
tion made on the debt. One copy of the 
certification will be supplied to the 
employee, and another to the creditor 
agency with notice of the employee’s 
transfer. The original shall be inserted 
in the employees official personnel 
folder. The creditor agency shall sub-
mit a properly certified claim to the 
new paying agency before collection 
can be resumed. The paying agency 
will then resume collection from the 
employee’s current pay account, and 
notify the employee and the creditor 
agency of the resumption. The creditor 
agency will not need to repeat the due 
process procedure described by 5 U.S.C. 
5514 and 5 CFR 550.1101 et seq.’’ Upon 
settlement or repayment of the debt all 

records of the debt will be removed 
from official personnel records. 

(c) Processing the debt claim upon 
receipt by the paying agency: 

(1) Incomplete claims. If the paying 
agency receives an improperly com-
pleted debt certification, it shall re-
turn the request with a notice that pro-
cedures under 5 CFR 550.1101 et seq. and 
the creditor agency’s own regulations 
must be completed and a properly com-
pleted debt certification form received 
before action will be taken to effect 
collection. 

(2) Complete claim. If the paying agen-
cy receives a properly completed debt 
form, deductions will begin prospec-
tively at the next officially established 
pay interval. A copy of the debt form 
will be given to the debtor along with 
notice of the date deductions will com-
mence. 

(3) The paying agency is not required 
or authorized to review the merits of 
the creditor agency’s determination 
with respect to the amount or validity 
of the debt as stated in the debt claim. 

[52 FR 43897, Nov. 17, 1987, as amended at 55 
FR 3051, Jan. 30, 1990]

Subpart D—Interest, Penalties, and 
Administrative Costs

§ 512.28 Assessment. 

(a) Except as provided in paragraph 
(h) of this section, or § 512.29, Broad-
casting Board of Governors shall assess 
interest, penalties, and administrative 
costs on debts owed to the United 
States pursuant to 31 U.S.C. 3717. Be-
fore assessing these charges, Broad-
casting Board of Governors will mail or 
hand deliver a written notice to the 
debtor. This notice will include a state-
ment of the Board’s requirements con-
cerning §§ 512.9 and 512.21. 

(b) Interest shall accrue from the 
date on which notice of the debt is first 
mailed or hand-delivered to the debtor, 
using the most current address avail-
able to the Board. 

(c) The rate of interest assessed shall 
be the rate of the current value of 
funds to the United States Treasury 
(i.e., the Treasury Tax and Loan ac-
count rate), as prescribed and pub-
lished by the Secretary of the Treasury
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in the Federal Register and the Treas-
ury Fiscal Requirements Manual Bul-
letins annually or quarterly, in accord-
ance with 31 U.S.C. 3717. The rate of in-
terest as initially assessed shall remain 
fixed for the duration of the indebted-
ness. However, in cases where the debt-
or has defaulted on a repayment agree-
ment and seeks a new agreement, 
Broadcasting Board of Governors may 
set a new rate which reflects the cur-
rent value of funds to the Treasury at 
the time the agreement is executed. In-
terest will not be assessed on interest, 
penalties, or administrative costs re-
quired by this section. 

(d) Broadcasting Board of Governors 
shall assess charges to cover adminis-
trative costs incurred as a result of a 
delinquent debt. Calculation of admin-
istrative costs shall be based upon ac-
tual costs incurred. Administrative 
costs include costs incurred to obtain 
credit reports in the case of employee 
debt or in using a private debt col-
lector in the case of non-employee 
debt. 

(e) Broadcasting Board of Governors 
shall assess a penalty charge not to ex-
ceed 6% per year on any portion of a 
debt that is delinquent for more than 
90 days. This charge need not be cal-
culated until the 91st day of delin-
quency, but shall accrue from the date 
that the debt became delinquent. 

(f) When a debt is paid in partial or 
installment payments, amounts re-
ceived shall be applied first to the out-
standing penalty and administrative 
cost charges, second to accrued inter-
est and third to outstanding principal. 

(g) Broadcasting Board of Governors 
will waive the collection of interest on 
the debt or any portion of the debt that 
is paid within 30 days after the date on 
which interest began to accrue. Broad-
casting Board of Governors may extend 
this 30–day period, on a case-by-case 
basis, if it reasonably determines such 
action is appropriate. Broadcasting 
Board of Governors may also waive in 
whole or in part the collection of inter-
est, penalties, and administrative costs 
assessed under this section per the cri-
teria specified in part 103 of the Fed-

eral Claims Collection Standards (4 
CFR part 103) relating to the com-
promise of claims or if the Board deter-
mines that collection of these charges 
is not in the best interest of the United 
States. Waiver under the first sentence 
of this paragraph is mandatory. Under 
the second and third sentences, it may 
be exercised under the following cir-
cumstances: 

(1) Waiver of interest pending consid-
eration of a request for reconsider-
ation, administrative review, or waiver 
of the underlying debt under a permis-
sive statute, and 

(2) Waiver of interest where Broad-
casting Board of Governors has accept-
ed an installment plan under § 512.12, 
there is no indication of fault or lack 
of good faith on the part of the debtor 
and the amount of the interest is large 
enough, in relation to the size of the 
installments that the debtor can rea-
sonably afford to pay, that the debt 
will never be repaid. 

(h) Where a mandatory waiver or re-
view statute applies, interest and re-
lated charges may not be assessed for 
those periods during which collection 
must be suspended under § 104.2(c)(1) of 
the Federal Claims Collection Stand-
ards (4 CFR part 104).

§ 512.29 Exemptions. 

(a) The provisions of 31 U.S.C. 3717 do 
not apply— 

(1) To debts owned by any State or 
local government; 

(2) To debt arising under contracts 
which were executed prior to, and were 
in effect on October 25, 1982; 

(3) To debts where an applicable stat-
ute, loan agreement, or contract either 
prohibits such charges or explicitly 
fixes the charges that apply to the 
debts arising under the Social Security 
Act, the Internal Revenue Code of 1954, 
or the tariff laws of the United States. 

(b) However Broadcasting Board of 
Governors is authorized to assess inter-
est and related charges on debts which 
are not subject to 31 U.S.C. 3717 to the 
extent authorized under the common 
law or other applicable statutory au-
thority.
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PART 513—GOVERNMENT DEBAR-
MENT AND SUSPENSION (NON-
PROCUREMENT) AND GOVERN-
MENTWIDE REQUIREMENTS FOR 
DRUG-FREE WORKPLACE 
(GRANTS)

Subpart A—General

Sec.
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513.312 Notice of proposed debarment. 
513.313 Opportunity to contest proposed de-

barment. 
513.314 Debarring official’s decision. 
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513.320 Period of debarment. 
513.325 Scope of debarment.

Subpart D—Suspension

513.400 General. 
513.405 Causes for suspension. 
513.410 Procedures. 
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513.412 Opportunity to contest suspension. 
513.413 Suspending official’s decision. 
513.415 Period of suspension. 
513.420 Scope of suspension.
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513.500 GSA responsibilities. 
513.505 Broadcasting Board of Governors re-

sponsibilities. 
513.510 Participants’ responsibilities.

Subpart F—Drug-Free Workplace 
Requirements (Grants)

513.600 Purpose. 
513.605 Definitions. 
513.610 Coverage. 

513.615 Grounds for suspension of payments, 
suspension or termination of grants, or 
suspension or debarment. 

513.620 Effect of violation. 
513.625 Exception provision. 
513.630 Certification requirements and pro-

cedures. 
513.635 Reporting of and employee sanctions 

for convictions of criminal drug offenses.

APPENDIX A TO PART 513—CERTIFICATION RE-
GARDING DEBARMENT, SUSPENSION, AND 
OTHER RESPONSIBILITY MATTERS—PRI-
MARY COVERED TRANSACTIONS

APPENDIX B TO PART 513—CERTIFICATION RE-
GARDING DEBARMENT, SUSPENSION, INELI-
GIBILITY AND VOLUNTARY EXCLUSION—
LOWER TIER COVERED TRANSACTIONS

APPENDIX C TO PART 513—CERTIFICATION RE-
GARDING DRUG-FREE WORKPLACE RE-
QUIREMENTS

AUTHORITY: 40 U.S.C. 486 (c); 41 U.S.C. 701 et 
seq.; Sec. 2455, Pub. L. 103–355, 108 Stat. 3327 
(31 U.S.C. 6101 note); E. O. 12549, 3 CFR, 1986 
Comp., p. 189; E.O. 12689, 3 CFR, 1989 comp., 
p. 235.

SOURCE: 53 FR 19179, 19204, May 26, 1988, un-
less otherwise noted.

CROSS REFERENCE: See also Office of Man-
agement and Budget notice published at 55 
FR 21679, May 25, 1990, and 60 FR 33036, June 
26, 1995.

Subpart A—General

§ 513.100 Purpose. 
(a) Executive Order (E.O.) 12549 pro-

vides that, to the extent permitted by 
law, Executive departments and agen-
cies shall participate in a government-
wide system for nonprocurement debar-
ment and suspension. A person who is 
debarred or suspended shall be excluded 
from Federal financial and non-
financial assistance and benefits under 
Federal programs and activities. De-
barment or suspension of a participant 
in a program by one agency shall have 
governmentwide effect. 

(b) These regulations implement sec-
tion 3 of E.O. 12549 and the guidelines 
promulgated by the Office of Manage-
ment and Budget under section 6 of the 
E.O. by: 

(1) Prescribing the programs and ac-
tivities that are covered by the govern-
mentwide system; 

(2) Prescribing the governmentwide 
criteria and governmentwide minimum 
due process procedures that each agen-
cy shall use;
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(3) Providing for the listing of 
debarred and suspended participants, 
participants declared ineligible (see 
definition of ‘‘ineligible’’ in § 513.105), 
and participants who have voluntarily 
excluded themselves from participation 
in covered transactions; 

(4) Setting forth the consequences of 
a debarment, suspension, determina-
tion of ineligibility, or voluntary ex-
clusion; and 

(5) Offering such other guidance as 
necessary for the effective implementa-
tion and administration of the govern-
mentwide system. 

(c) These regulations also implement 
Executive Order 12689 (3 CFR, 1989 
Comp., p. 235) and 31 U.S.C. 6101 note 
(Public Law 103–355, sec. 2455, 108 Stat. 
3327) by— 

(1) Providing for the inclusion in the 
List of Parties Excluded from Federal Pro-
curement and Nonprocurement Programs 
all persons proposed for debarment, 
debarred or suspended under the Fed-
eral Acquisition Regulation, 48 CFR 
Part 9, subpart 9.4; persons against 
which governmentwide exclusions have 
been entered under this part; and per-
sons determined to be ineligible; and 

(2) Setting forth the consequences of 
a debarment, suspension, determina-
tion of ineligibility, or voluntary ex-
clusion. 

(d) Although these regulations cover 
the listing of ineligible participants 
and the effect of such listing, they do 
not prescribe policies and procedures 
governing declarations of ineligibility. 

[60 FR 33040, 33045, June 26, 1995]

§ 513.105 Definitions. 
The following definitions apply to 

this part: 
Adequate evidence. Information suffi-

cient to support the reasonable belief 
that a particular act or omission has 
occurred. 

Affiliate. Persons are affiliates of 
each other if, directly or indirectly, ei-
ther one controls or has the power to 
control the other, or, a third person 
controls or has the power to control 
both. Indicia of control include, but are 
not limited to: interlocking manage-
ment or ownership, identity of inter-
ests among family members, shared fa-
cilities and equipment, common use of 
employees, or a business entity orga-

nized following the suspension or de-
barment of a person which has the 
same or similar management, owner-
ship, or principal employees as the sus-
pended, debarred, ineligible, or volun-
tarily excluded person. 

Agency. Any executive department, 
military department or defense agency 
or other agency of the executive 
branch, excluding the independent reg-
ulatory agencies. 

Civil judgment. The disposition of a 
civil action by any court of competent 
jurisdiction, whether entered by ver-
dict, decision, settlement, stipulation, 
or otherwise creating a civil liability 
for the wrongful acts complained of; or 
a final determination of liability under 
the Program Fraud Civil Remedies Act 
of 1988 (31 U.S.C. 3801–12). 

Conviction. A judgment or conviction 
of a criminal offense by any court of 
competent jurisdiction, whether en-
tered upon a verdict or a plea, includ-
ing a plea of nolo contendere. 

Debarment. An action taken by a de-
barring official in accordance with 
these regulations to exclude a person 
from participating in covered trans-
actions. A person so excluded is 
‘‘debarred.’’ 

Debarring official. An official author-
ized to impose debarment. The debar-
ring official is either: 

(1) The agency head, or 
(2) An official designated by the 

agency head. 
Indictment. Indictment for a criminal 

offense. An information or other filing 
by competent authority charging a 
criminal offense shall be given the 
same effect as an indictment. 

Ineligible. Excluded from participa-
tion in Federal nonprocurement pro-
grams pursuant to a determination of 
ineligibility under statutory, executive 
order, or regulatory authority, other 
than Executive Order 12549 and its 
agency implementing regulations; for 
exemple, excluded pursuant to the 
Davis-Bacon Act and its implementing 
regulations, the equal employment op-
portunity acts and executive orders, or 
the environmental protection acts and 
executive orders. A person is ineligible 
where the determination of ineligi-
bility affects such person’s eligibility 
to participate in more than one cov-
ered transaction.
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Legal proceedings. Any criminal pro-
ceeding or any civil judicial proceeding 
to which the Federal Government or a 
State or local government or quasi-
governmental authority is a party. The 
term includes appeals from such pro-
ceedings. 

List of Parties Excluded from Federal 
Procurement and Nonprocurement Pro-
grams. A list compiled, maintained and 
distributed by the General Services Ad-
ministration (GSA) containing the 
names and other information about 
persons who have been debarred, sus-
pended, or voluntarily excluded under 
Executive Orders 12549 and 12689 and 
these regulations or 48 CFR part 9, sub-
part 9.4, persons who have been pro-
posed for debarment under 48 CFR part 
9, subpart 9.4, and those persons who 
have been determined to be ineligible. 

Notice. A written communication 
served in person or sent by certified 
mail, return receipt requested, or its 
equivalent, to the last known address 
of a party, its identified counsel, its 
agent for service of process, or any 
partner, officer, director, owner, or 
joint venturer of the party. Notice, if 
undeliverable, shall be considered to 
have been received by the addressee 
five days after being properly sent to 
the last address known by the Board. 

Participant. Any person who submits 
a proposal for, enters into, or reason-
ably may be expected to enter into a 
covered transaction. This term also in-
cludes any person who acts on behalf of 
or is authorized to commit a partici-
pant in a covered transaction as an 
agent or representative of another par-
ticipant. 

Person. Any individual, corporation, 
partnership, association, unit of gov-
ernment or legal entity, however orga-
nized, except: foreign governments or 
foreign governmental entities, public 
international organizations, foreign 
government owned (in whole or in part) 
or controlled entities, and entities con-
sisting wholly or partially of foreign 
governments or foreign governmental 
entities. 

Preponderance of the evidence. Proof 
by information that, compared with 
that opposing it, leads to the conclu-
sion that the fact at issue is more prob-
ably true than not. 

Principal. Officer, director, owner, 
partner, key employee, or other person 
within a participant with primary 
management or supervisory respon-
sibilities; or a person who has a critical 
influence on or substantive control 
over a covered transaction, whether or 
not employed by the participant. Per-
sons who have a critical influence on or 
substantive control over a covered 
transaction are: 

(1) Principal investigators. 
Proposal. A solicited or unsolicited 

bid, application, request, invitation to 
consider or similar communication by 
or on behalf of a person seeking to par-
ticipate or to receive a benefit, directly 
or indirectly, in or under a covered 
transaction. 

Respondent. A person against whom a 
debarment or suspension action has 
been initiated. 

State. Any of the States of the United 
States, the District of Columbia, the 
Commonwealth of Puerto Rico, any 
territory or possession of the United 
States, or any agency of a State, exclu-
sive of institutions of higher education, 
hospitals, and units of local govern-
ment. A State instrumentality will be 
considered part of the State govern-
ment if it has a written determination 
from a State government that such 
State considers that instrumentality 
to be an agency of the State govern-
ment. 

Suspending official. An official au-
thorized to impose suspension. The sus-
pending official is either: 

(1) The agency head, or 
(2) An official designated by the 

agency head. 
Suspension. An action taken by a sus-

pending official in accordance with 
these regulations that immediately ex-
cludes a person from participating in 
covered transactions for a temporary 
period, pending completion of an inves-
tigation and such legal, debarment, or 
Program Fraud Civil Remedies Act 
proceedings as may ensue. A person so 
excluded is ‘‘suspended.’’

Voluntary exclusion or voluntarily ex-
cluded. A status of nonparticipation or 
limited participation in covered trans-
actions assumed by a person pursuant 
to the terms of a settlement.
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Broadcasting Board of Governors.

[53 FR 19204, 19179, May 26, 1988, as amended 
at 60 FR 33041, 33045, June 26, 1995]

§ 513.110 Coverage. 
(a) These regulations apply to all per-

sons who have participated, are cur-
rently participating or may reasonably 
be expected to participate in trans-
actions under Federal nonprocurement 
programs. For purposes of these regula-
tions such transactions will be referred 
to as ‘‘covered transactions.’’

(1) Covered transaction. For purposes 
of these regulations, a covered trans-
action is a primary covered transaction 
or a lower tier covered transaction. 
Covered transactions at any tier need 
not involve the transfer of Federal 
funds. 

(i) Primary covered transaction. Except 
as noted in paragraph (a)(2) of this sec-
tion, a primary covered transaction is 
any nonprocurement transaction be-
tween an agency and a person, regard-
less of type, including: grants, coopera-
tive agreements, scholarships, fellow-
ships, contracts of assistance, loans, 
loan guarantees, subsidies, insurance, 
payments for specified use, donation 
agreements and any other nonprocure-
ment transactions between a Federal 
agency and a person. Primary covered 
transactions also include those trans-
actions specially designated by the 
U.S. Department of Housing and Urban 
Development in such agency’s regula-
tions governing debarment and suspen-
sion. 

(ii) Lower tier covered transaction. A 
lower tier covered transaction is: 

(A) Any transaction between a par-
ticipant and a person other than a pro-
curement contract for goods or serv-
ices, regardless of type, under a pri-
mary covered transaction. 

(B) Any procurement contract for 
goods or services between a participant 
and a person, regardless of type, ex-
pected to equal or exceed the Federal 
procurement small purchase threshold 
fixed at 10 U.S.C. 2304(g) and 41 U.S.C. 
253(g) (currently $25,000) under a pri-
mary covered transaction. 

(C) Any procurement contract for 
goods or services between a participant 
and a person under a covered trans-
action, regardless of amount, under 
which that person will have a critical 

influence on or substantive control 
over that covered transaction. Such 
persons are: 

(1) Principal investigators. 
(2) Providers of federally-required 

audit services. 
(2) Exceptions. The following trans-

actions are not covered: 
(i) Statutory entitlements or manda-

tory awards (but not subtier awards 
thereunder which are not themselves 
mandatory), including deposited funds 
insured by the Federal Government; 

(ii) Direct awards to foreign govern-
ments or public international organiza-
tions, or transactions with foreign gov-
ernments or foreign governmental en-
tities, public international organiza-
tions, foreign government owned (in 
whole or in part) or controlled entities, 
entities consisting wholly or partially 
of foreign governments or foreign gov-
ernmental entities; 

(iii) Benefits to an individual as a 
personal entitlement without regard to 
the individual’s present responsibility 
(but benefits received in an individual’s 
business capacity are not excepted); 

(iv) Federal employment; 
(v) Transactions pursuant to national 

or agency-recognized emergencies or 
disasters; 

(vi) Incidental benefits derived from 
ordinary governmental operations; and 

(vii) Other transactions where the ap-
plication of these regulations would be 
prohibited by law. 

(b) Relationship to other sections. This 
section describes the types of trans-
actions to which a debarment or sus-
pension under the regulations will 
apply. Subpart B, ‘‘Effect of Action,’’ 
513.200, ‘‘Debarment or suspension,’’ 
sets forth the consequences of a debar-
ment or suspension. Those con-
sequences would obtain only with re-
spect to participants and principals in 
the covered transactions and activities 
described in 513.110(a). Sections 513.325, 
‘‘Scope of debarment,’’ and 513.420, 
‘‘Scope of suspension,’’ govern the ex-
tent to which a specific participant or 
organizational elements of a partici-
pant would be automatically included 
within a debarment or suspension ac-
tion, and the conditions under which 
affiliates or persons associated with a 
participant may also be brought within 
the scope of the action.
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(c) Relationship to Federal procurement 
activities. In accordance with E.O. 12689 
and section 2455 of Public Law 103–355, 
any debarment, suspension, proposed 
debarment or other governmentwide 
exclusion initiated under the Federal 
Acquisition Regulation (FAR) on or 
after August 25, 1995 shall be recog-
nized by and effective for Executive 
Branch agencies and participants as an 
exclusion under this regulation. Simi-
larly, any debarment, suspension or 
other governmentwide exclusion initi-
ated under this regulation on or after 
August 25, 1995 shall be recognized by 
and effective for those agencies as a de-
barment or suspension under the FAR. 

[53 FR 19179, 19204, May 26, 1988, as amended 
at 60 FR 33041, 33045, June 26, 1995]

§ 513.115 Policy. 
(a) In order to protect the public in-

terest, it is the policy of the Federal 
Government to conduct business only 
with responsible persons. Debarment 
and suspension are discretionary ac-
tions that, taken in accordance with 
Executive Order 12549 and these regula-
tions, are appropriate means to imple-
ment this policy. 

(b) Debarment and suspension are se-
rious actions which shall be used only 
in the public interest and for the Fed-
eral Government’s protection and not 
for purposes of punishment. Agencies 
may impose debarment or suspension 
for the causes and in accordance with 
the procedures set forth in these regu-
lations. 

(c) When more than one agency has 
an interest in the proposed debarment 
or suspension of a person, consider-
ation shall be given to designating one 
agency as the lead agency for making 
the decision. Agencies are encouraged 
to establish methods and procedures 
for coordinating their debarment or 
suspension actions.

Subpart B—Effect of Action

§ 513.200 Debarment or suspension. 
(a) Primary covered transactions. Ex-

cept to the extent prohibited by law, 
persons who are debarred or suspended 
shall be excluded from primary covered 
transactions as either participants or 
principals throughout the Executive 

Branch of the Federal Government for 
the period of their debarment, suspen-
sion, or the period they are proposed 
for debarment under 48 CFR part 9, 
subpart 9.4. Accordingly, no agency 
shall enter into primary covered trans-
actions with such excluded persons 
during such period, except as permitted 
pursuant to § 513.215. 

(b) Lower tier covered transactions. Ex-
cept to the extent prohibited by law, 
persons who have been proposed for de-
barment under 48 CFR part 9, subpart 
9.4, debarred or suspended shall be ex-
cluded from participating as either 
participants or principals in all lower 
tier covered transactions (see 
§ 513.110(a)(1)(ii)) for the period of their 
exclusion. 

(c) Exceptions. Debarment or suspen-
sion does not affect a person’s eligi-
bility for— 

(1) Statutory entitlements or manda-
tory awards (but not subtier awards 
thereunder which are not themselves 
mandatory), including deposited funds 
insured by the Federal Government; 

(2) Direct awards to foreign govern-
ments or public international organiza-
tions, or transactions with foreign gov-
ernments or foreign governmental en-
tities, public international organiza-
tions, foreign government owned (in 
whole or in part) or controlled entities, 
and entities consisting wholly or par-
tially of foreign governments or for-
eign governmental entities; 

(3) Benefits to an individual as a per-
sonal entitlement without regard to 
the individual’s present responsibility 
(but benefits received in an individual’s 
business capacity are not excepted); 

(4) Federal employment; 
(5) Transactions pursuant to national 

or agency-recognized emergencies or 
disasters; 

(6) Incidental benefits derived from 
ordinary governmental operations; and 

(7) Other transactions where the ap-
plication of these regulations would be 
prohibited by law. 

[60 FR 33041, 33045, June 26, 1995]

§ 513.205 Ineligible persons. 
Persons who are ineligible, as defined 

in § 513.105(i), are excluded in accord-
ance with the applicable statutory, ex-
ecutive order, or regulatory authority.
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§ 513.210 Voluntary exclusion. 

Persons who accept voluntary exclu-
sions under § 513.315 are excluded in ac-
cordance with the terms of their settle-
ments. Broadcasting Board of Gov-
ernors shall, and participants may, 
contact the original action agency to 
ascertain the extent of the exclusion.

§ 513.215 Exception provision. 

may grant an exception permitting a 
debarred, suspended, or voluntarily ex-
cluded person, or a person proposed for 
debarment under 48 CFR part 9, sub-
part 9.4, to participate in a particular 
covered transaction upon a written de-
termination by the agency head or an 
authorized designee stating the rea-
son(s) for deviating from the Presi-
dential policy established by Executive 
Order 12549 and § 513.200. However, in 
accordance with the President’s stated 
intention in the Executive Order, ex-
ceptions shall be granted only infre-
quently. Exceptions shall be reported 
in accordance with § 513.505(a). 

[60 FR 33041, 33045, June 26, 1995]

§ 513.220 Continuation of covered 
transactions. 

(a) Notwithstanding the debarment, 
suspension, proposed debarment under 
48 CFR part 9, subpart 9.4, determina-
tion of ineligibility, or voluntary ex-
clusion of any person by an agency, 
agencies and participants may con-
tinue covered transactions in existence 
at the time the person was debarred, 
suspended, proposed for debarment 
under 48 CFR part 9, subpart 9.4, de-
clared ineligible, or voluntarily ex-
cluded. A decision as to the type of ter-
mination action, if any, to be taken 
should be made only after thorough re-
view to ensure the propriety of the pro-
posed action. 

(b) Agencies and participants shall 
not renew or extend covered trans-
actions (other than no-cost time exten-
sions) with any person who is debarred, 
suspended, proposed for debarment 
under 48 CFR part 9, subpart 9.4, ineli-
gible or voluntary excluded, except as 
provided in § 513.215. 

[60 FR 33041, 33045, June 26, 1995]

§ 513.225 Failure to adhere to restric-
tions. 

(a) Except as permitted under 
§ 513.215 or § 513.220, a participant shall 
not knowingly do business under a cov-
ered transaction with a person who is— 

(1) Debarred or suspended; 
(2) Proposed for debarment under 48 

CFR part 9, subpart 9.4; or 
(3) Ineligible for or voluntarily ex-

cluded from the covered transaction. 
(b) Violation of the restriction under 

paragraph (a) of this section may re-
sult in disallowance of costs, annul-
ment or termination of award, issuance 
of a stop work order, debarment or sus-
pension, or other remedies as appro-
priate. 

(c) A participant may rely upon the 
certification of a prospective partici-
pant in a lower tier covered trans-
action that it and its principals are not 
debarred, suspended, proposed for de-
barment under 48 CFR part 9, subpart 
9.4, ineligible, or voluntarily excluded 
from the covered transaction (See ap-
pendix B of these regulations), unless it 
knows that the certification is erro-
neous. An agency has the burden of 
proof that a participant did knowingly 
do business with a person that filed an 
erroneous certification. 

[60 FR 33041, 33045, June 26, 1995]

Subpart C—Debarment

§ 513.300 General. 

The debarring official may debar a 
person for any of the causes in § 513.30, 
using procedures established in 
§§ 513.310 through 513.314. The existence 
of a cause for debarment, however, does 
not necessarily require that the person 
be debarred; the seriousness of the per-
son’s acts or omissions and any miti-
gating factors shall be considered in 
making any debarment decision.

§ 513.305 Causes for debarment. 

Debarment may be imposed in ac-
cordance with the provisions of 
§§ 513.300 through 513.314 for: 

(a) Conviction of or civil judgment 
for: 

(1) Commission of fraud or a criminal 
offense in connection with obtaining, 
attempting to obtain, or performing a
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public or private agreement or trans-
action; 

(2) Violation of Federal or State anti-
trust statutes, including those pro-
scribing price fixing between competi-
tors, allocation of customers between 
competitors, and bid rigging; 

(3) Commission of embezzlement, 
theft, forgery, bribery, falsification or 
destruction of records, making false 
statements, receiving stolen property, 
making false claims, or obstruction of 
justice; or 

(4) Commission of any other offense 
indicating a lack of business integrity 
or business honesty that seriously and 
directly affects the present responsi-
bility of a person. 

(b) Violation of the terms of a public 
agreement or transaction so serious as 
to affect the integrity of an agency 
program, such as: 

(1) A willful failure to perform in ac-
cordance with the terms of one or more 
public agreements or transactions; 

(2) A history of failure to perform or 
of unsatisfactory performance of one or 
more public agreements or trans-
actions; or 

(3) A willful violation of a statutory 
or regulatory provision or requirement 
applicable to a public agreement or 
transaction. 

(c) Any of the following causes: 
(1) A nonprocurement debarment by 

any Federal agency taken before Octo-
ber 1, 1988, the effective date of these 
regulations, or a procurement debar-
ment by any Federal agency taken pur-
suant to 48 CFR subpart 9.4; 

(2) Knowingly doing business with a 
debarred, suspended, ineligible, or vol-
untarily excluded person, in connection 
with a covered transaction, except as 
permitted in § 513.215 or § 513.220; 

(3) Failure to pay a single substantial 
debt, or a number of outstanding debts 
(including disallowed costs and over-
payments, but not including sums owed 
the Federal Government under the In-
ternal Revenue Code) owed to any Fed-
eral agency or instrumentality, pro-
vided the debt is uncontested by the 
debtor or, if contested, provided that 
the debtor’s legal and administrative 
remedies have been exhausted; 

(4) Violation of a material provision 
of a voluntary exclusion agreement en-
tered into under § 513.315 or of any set-

tlement of a debarment or suspension 
action; or 

(5) Violation of any requirement of 
subpart F of this part, relating to pro-
viding a drug-free workplace, as set 
forth in § 513.615 of this part. 

(d) Any other cause of so serious or 
compelling a nature that it affects the 
present responsibility of a person. 

[53 FR 19179, 19204, May 26, 1988, as amended 
at 54 FR 4950, 4955, Jan. 31, 1989]

§ 513.310 Procedures. 
Broadcasting Board of Governors 

shall process debarment actions as in-
formally as practicable, consistent 
with the principles of fundamental 
fairness, using the procedures in 
§§ 513.311 through 513.314.

§ 513.311 Investigation and referral. 
Information concerning the existence 

of a cause for debarment from any 
source shall be promptly reported, in-
vestigated, and referred, when appro-
priate, to the debarring official for con-
sideration. After consideration, the de-
barring official may issue a notice of 
proposed debarment.

§ 513.312 Notice of proposed debar-
ment. 

A debarment proceeding shall be ini-
tiated by notice to the respondent ad-
vising: 

(a) That debarment is being consid-
ered; 

(b) Of the reasons for the proposed 
debarment in terms sufficient to put 
the respondent on notice of the con-
duct or transaction(s) upon which it is 
based; 

(c) Of the cause(s) relied upon under 
§ 513.305 for proposing debarment; 

(d) Of the provisions of § 513.311 
through § 513.314, and any other Broad-
casting Board of Governors procedures, 
if applicable, governing debarment de-
cisionmaking; and 

(e) Of the potential effect of a debar-
ment.

§ 513.313 Opportunity to contest pro-
posed debarment. 

(a) Submission in opposition. Within 30 
days after receipt of the notice of pro-
posed debarment, the respondent may 
submit, in person, in writing, or 
through a representative, information
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and argument in opposition to the pro-
posed debarment. 

(b) Additional proceedings as to dis-
puted material facts. (1) In actions not 
based upon a conviction or civil judg-
ment, if the debarring official finds 
that the respondent’s submission in op-
position raises a genuine dispute over 
facts material to the proposed debar-
ment, respondent(s) shall be afforded 
an opportunity to appear with a rep-
resentative, submit documentary evi-
dence, present witnesses, and confront 
any witness the agency presents. 

(2) A transcribed record of any addi-
tional proceedings shall be made avail-
able at cost to the respondent, upon re-
quest, unless the respondent and the 
agency, by mutual agreement, waive 
the requirement for a transcript.

§ 513.314 Debarring official’s decision. 

(a) No additional proceedings necessary. 
In actions based upon a conviction or 
civil judgment, or in which there is no 
genuine dispute over material facts, 
the debarring official shall make a de-
cision on the basis of all the informa-
tion in the administrative record, in-
cluding any submission made by the re-
spondent. The decision shall be made 
within 45 days after receipt of any in-
formation and argument submitted by 
the respondent, unless the debarring 
official extends this period for good 
cause. 

(b) Additional proceedings necessary. 
(1) In actions in which additional pro-
ceedings are necessary to determine 
disputed material facts, written find-
ings of fact shall be prepared. The de-
barring official shall base the decision 
on the facts as found, together with 
any information and argument sub-
mitted by the respondent and any 
other information in the administra-
tive record. 

(2) The debarring official may refer 
disputed material facts to another offi-
cial for findings of fact. The debarring 
official may reject any such findings, 
in whole or in part, only after specifi-
cally determining them to be arbitrary 
and capricious or clearly erroneous. 

(3) The debarring official’s decision 
shall be made after the conclusion of 
the proceedings with respect to dis-
puted facts. 

(c)(1) Standard of proof. In any debar-
ment action, the cause for debarment 
must be established by a preponderance 
of the evidence. Where the proposed de-
barment is based upon a conviction or 
civil judgment, the standard shall be 
deemed to have been met. 

(2) Burden of proof. The burden of 
proof is on the agency proposing debar-
ment. 

(d) Notice of debarring official’s deci-
sion. (1) If the debarring official decides 
to impose debarment, the respondent 
shall be given prompt notice: 

(i) Referring to the notice of proposed 
debarment; 

(ii) Specifying the reasons for debar-
ment; 

(iii) Stating the period of debarment, 
including effective dates; and 

(iv) Advising that the debarment is 
effective for covered transactions 
throughout the executive branch of the 
Federal Government unless an agency 
head or an authorized designee makes 
the determination referred to in 
§ 513.215. 

(2) If the debarring official decides 
not to impose debarment, the respond-
ent shall be given prompt notice of 
that decision. A decision not to impose 
debarment shall be without prejudice 
to a subsequent imposition of debar-
ment by any other agency.

§ 513.315 Settlement and voluntary ex-
clusion. 

(a) When in the best interest of the 
Government, Broadcasting Board of 
Governors may, at any time, settle a 
debarment or suspension action. 

(b) If a participant and the Board 
agree to a voluntary exclusion of the 
participant, such voluntary exclusion 
shall be entered on the Nonprocure-
ment List (see subpart E).

§ 513.320 Period of debarment. 
(a) Debarment shall be for a period 

commensurate with the seriousness of 
the cause(s). If a suspension precedes a 
debarment, the suspension period shall 
be considered in determining the de-
barment period. 

(1) Debarment for causes other than 
those related to a violation of the re-
quirements of subpart F of this part 
generally should not exceed three 
years. Where circumstances warrant, a
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longer period of debarment may be im-
posed. 

(2) In the case of a debarment for a 
violation of the requirements of sub-
part F of this part (see 513.305(c)(5)), the 
period of debarment shall not exceed 
five years. 

(b) The debarring official may extend 
an existing debarment for an addi-
tional period, if that official deter-
mines that an extension is necessary to 
protect the public interest. However, a 
debarment may not be extended solely 
on the basis of the facts and cir-
cumstances upon which the initial de-
barment action was based. If debar-
ment for an additional period is deter-
mined to be necessary, the procedures 
of §§ 513.311 through 513.314 shall be fol-
lowed to extend the debarment. 

(c) The respondent may request the 
debarring official to reverse the debar-
ment decision or to reduce the period 
or scope of debarment. Such a request 
shall be in writing and supported by 
documentation. The debarring official 
may grant such a request for reasons 
including, but not limited to: 

(1) Newly discovered material evi-
dence; 

(2) Reversal of the conviction or civil 
judgment upon which the debarment 
was based; 

(3) Bona fide change in ownership or 
management; 

(4) Elimination of other causes for 
which the debarment was imposed; or 

(5) Other reasons the debarring offi-
cial deems appropriate. 

[53 FR 19179, 19204, May 26, 1988, as amended 
at 54 FR 4950, 4955, Jan. 31, 1989]

§ 513.325 Scope of debarment. 
(a) Scope in general. (1) Debarment of 

a person under these regulations con-
stitutes debarment of all its divisions 
and other organizational elements 
from all covered transactions, unless 
the debarment decision is limited by 
its terms to one or more specifically 
identified individuals, divisions or 
other organizational elements or to 
specific types of transactions. 

(2) The debarment action may in-
clude any affiliate of the participant 
that is specifically named and given 
notice of the proposed debarment and 
an opportunity to respond (see §§ 513.311 
through 513.314). 

(b) Imputing conduct. For purposes of 
determining the scope of debarment, 
conduct may be imputed as follows: 

(1) Conduct imputed to participant. The 
fraudulent, criminal or other seriously 
improper conduct of any officer, direc-
tor, shareholder, partner, employee, or 
other individual associated with a par-
ticipant may be imputed to the partici-
pant when the conduct occurred in con-
nection with the individual’s perform-
ance of duties for or on behalf of the 
participant, or with the participant’s 
knowledge, approval, or acquiescence. 
The participant’s acceptance of the 
benefits derived from the conduct shall 
be evidence of such knowledge, ap-
proval, or acquiescence. 

(2) Conduct imputed to individuals asso-
ciated with participant. The fraudulent, 
criminal, or other seriously improper 
conduct of a participant may be im-
puted to any officer, director, share-
holder, partner, employee, or other in-
dividual associated with the partici-
pant who participated in, knew of, or 
had reason to know of the participant’s 
conduct. 

(3) Conduct of one participant imputed 
to other participants in a joint venture. 
The fraudulent, criminal, or other seri-
ously improper conduct of one partici-
pant in a joint venture, grant pursuant 
to a joint application, or similar ar-
rangement may be imputed to other 
participants if the conduct occurred for 
or on behalf of the joint venture, grant 
pursuant to a joint application, or 
similar arrangement may be imputed 
to other participants if the conduct oc-
curred for or on behalf of the joint ven-
ture, grant pursuant to a joint applica-
tion, or similar arrangement or with 
the knowledge, approval, or acquies-
cence of these participants. Acceptance 
of the benefits derived from the con-
duct shall be evidence of such knowl-
edge, approval, or acquiescence.

Subpart D—Suspension

§ 513.400 General. 

(a) The suspending official may sus-
pend a person for any of the causes in 
§ 513.405 using procedures established in 
§§ 513.410 through 513.413. 

(b) Suspension is a serious action to 
be imposed only when:
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(1) There exists adequate evidence of 
one or more of the causes set out in 
§ 513.405, and 

(2) Immediate action is necessary to 
protect the public interest. 

(c) In assessing the adequacy of the 
evidence, the Board should consider 
how much information is available, 
how credible it is given the cir-
cumstances, whether or not important 
allegations are corroborated, and what 
inferences can reasonably be drawn as 
a result. This assessment should in-
clude an examination of basic docu-
ments such as grants, cooperative 
agreements, loan authorizations, and 
contracts.

§ 513.405 Causes for suspension. 

(a) Suspension may be imposed in ac-
cordance with the provisions of 
§§ 513.400 through 513.413 upon adequate 
evidence: 

(1) To suspect the commission of an 
offense listed in § 513.305(a); or 

(2) That a cause for debarment under 
§ 513.305 may exist. 

(b) Indictment shall constitute ade-
quate evidence for purposes of suspen-
sion actions.

§ 513.410 Procedures. 

(a) Investigation and referral. Informa-
tion concerning the existence of a 
cause for suspension from any source 
shall be promptly reported, inves-
tigated, and referred, when appro-
priate, to the suspending official for 
consideration. After consideration, the 
suspending official may issue a notice 
of suspension. 

(b) Decisionmaking process. Broad-
casting Board of Governors shall proc-
ess suspension actions as informally as 
practicable, consistent with principles 
of fundamental fairness, using the pro-
cedures in § 513.411 through § 513.413.

§ 513.411 Notice of suspension. 

When a respondent is suspended, no-
tice shall immediately be given: 

(a) That suspension has been im-
posed; 

(b) That the suspension is based on 
an indictment, conviction, or other 
adequate evidence that the respondent 
has committed irregularities seriously 
reflecting on the propriety of further 

Federal Government dealings with the 
respondent; 

(c) Describing any such irregularities 
in terms sufficient to put the respond-
ent on notice without disclosing the 
Federal Government’s evidence; 

(d) Of the cause(s) relied upon under 
§ 513.405 for imposing suspension; 

(e) That the suspension is for a tem-
porary period pending the completion 
of an investigation or ensuing legal, de-
barment, or Program Fraud Civil Rem-
edies Act proceedings; 

(f) Of the provisions of § 513.411 
through § 513.413 and any other Broad-
casting Board of Governors procedures, 
if applicable, governing suspension de-
cisionmaking; and 

(g) Of the effect of the suspension.

§ 513.412 Opportunity to contest sus-
pension. 

(a) Submission in opposition. Within 30 
days after receipt of the notice of sus-
pension, the respondent may submit, in 
person, in writing, or through a rep-
resentative, information and argument 
in opposition to the suspension. 

(b) Additional proceedings as to dis-
puted material facts. (1) If the sus-
pending official finds that the respond-
ent’s submission in opposition raises a 
genuine dispute over facts material to 
the suspension, respondent(s) shall be 
afforded an opportunity to appear with 
a representative, submit documentary 
evidence, present witnesses, and con-
front any witness the Board presents, 
unless: 

(i) The action is based on an indict-
ment, conviction or civil judgment, or 

(ii) A determination is made, on the 
basis of Department of Justice advice, 
that the substantial interests of the 
Federal Government in pending or con-
templated legal proceedings based on 
the same facts as the suspension would 
be prejudiced. 

(2) A transcribed record of any addi-
tional proceedings shall be prepared 
and made available at cost to the re-
spondent, upon request, unless the re-
spondent and the Board, by mutual 
agreement, waive the requirement for a 
transcript.
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§ 513.413 Suspending official’s deci-
sion. 

The suspending official may modify 
or terminate the suspension (for exam-
ple, see § 513.320(c) for reasons for re-
ducing the period or scope of debar-
ment) or may leave it in force. How-
ever, a decision to modify or terminate 
the suspension shall be without preju-
dice to the subsequent imposition of 
suspension by any other agency or de-
barment by any agency. The decision 
shall be rendered in accordance with 
the following provisions: 

(a) No additional proceedings necessary. 
In actions: based on an indictment, 
conviction, or civil judgment; in which 
there is no genuine dispute over mate-
rial facts; or in which additional pro-
ceedings to determine disputed mate-
rial facts have been denied on the basis 
of Department of Justice advice, the 
suspending official shall make a deci-
sion on the basis of all the information 
in the administrative record, including 
any submission made by the respond-
ent. The decision shall be made within 
45 days after receipt of any information 
and argument submitted by the re-
spondent, unless the suspending official 
extends this period for good cause. 

(b) Additional proceedings necessary. 
(1) In actions in which additional pro-
ceedings are necessary to determine 
disputed material facts, written find-
ings of fact shall be prepared. The sus-
pending official shall base the decision 
on the facts as found, together with 
any information and argument sub-
mitted by the respondent and any 
other information in the administra-
tive record. 

(2) The suspending official may refer 
matters involving disputed material 
facts to another official for findings of 
fact. The suspending official may re-
ject any such findings, in whole or in 
part, only after specifically deter-
mining them to be arbitrary or capri-
cious or clearly erroneous. 

(c) Notice of suspending official’s deci-
sion. Prompt written notice of the sus-
pending official’s decision shall be sent 
to the respondent.

§ 513.415 Period of suspension. 
(a) Suspension shall be for a tem-

porary period pending the completion 
of an investigation or ensuing legal, de-

barment, or Program Fraud Civil Rem-
edies Act proceedings, unless termi-
nated sooner by the suspending official 
or as provided in paragraph (b) of this 
section. 

(b) If legal or administrative pro-
ceedings are not initiated within 12 
months after the date of the suspension 
notice, the suspension shall be termi-
nated unless an Assistant Attorney 
General or United States Attorney re-
quests its extension in writing, in 
which case it may be extended for an 
additional six months. In no event may 
a suspension extend beyond 18 months, 
unless such proceedings have been ini-
tiated within that period. 

(c) The suspending official shall no-
tify the Department of Justice of an 
impending termination of a suspension, 
at least 30 days before the 12-month pe-
riod expires, to give that Department 
an opportunity to request an exten-
sion.

§ 513.420 Scope of suspension. 

The scope of a suspension is the same 
as the scope of a debarment (see 
§ 513.325), except that the procedures of 
§§ 513.410 through 513.413 shall be used 
in imposing a suspension.

Subpart E—Responsibilities of GSA, 
Board and Participants

§ 513.500 GSA responsibilities. 

(a) In accordance with the OMB 
guidelines, GSA shall compile, main-
tain, and distribute a list of all persons 
who have been debarred, suspended, or 
voluntarily excluded by agencies under 
Executive Order 12549 and these regula-
tions, and those who have been deter-
mined to be ineligible. 

(b) At a minimum, this list shall in-
dicate: 

(1) The names and addresses of all 
debarred, suspended, ineligible, and 
voluntarily excluded persons, in alpha-
betical order, with cross-references 
when more than one name is involved 
in a single action; 

(2) The type of action; 
(3) The cause for the action; 
(4) The scope of the action; 
(5) Any termination date for each 

listing; and
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(6) The agency and name and tele-
phone number of the agency point of 
contact for the action.

§ 513.505 Broadcasting Board of Gov-
ernors responsibilities. 

(a) The Board shall provide GSA with 
current information concerning 
debarments, suspension, determina-
tions of ineligibility, and voluntary ex-
clusions it has taken. Until February 
18, 1989, the Board shall also provide 
GSA and OMB with information con-
cerning all transactions in which 
Broadcasting Board of Governors has 
granted exceptions under § 513.215 per-
mitting participation by debarred, sus-
pended, or voluntarily excluded per-
sons. 

(b) Unless an alternative schedule is 
agreed to by GSA, the Board shall ad-
vise GSA of the information set forth 
in § 513.500(b) and of the exceptions 
granted under § 513.215 within five 
working days after taking such ac-
tions. 

(c) The Board shall direct inquiries 
concerning listed persons to the agency 
that took the action. 

(d) Board officials shall check the 
Nonprocurement List before entering 
covered transactions to determine 
whether a participant in a primary 
transaction is debarred, suspended, in-
eligible, or voluntarily excluded (Tel. 
#). 

(e) Board officials shall check the 
Nonprocurement List before approving 
principals or lower tier participants 
where Board approval of the principal 
or lower tier participant is required 
under the terms of the transaction, to 
determine whether such principals or 
participants are debarred, suspended, 
ineligible, or voluntarily excluded.

§ 513.510 Participants’ responsibilities. 
(a) Certification by participants in pri-

mary covered transactions. Each partici-
pant shall submit the certification in 
appendix A to this part for it and its 
principals at the time the participant 
submits its proposal in connection with 
a primary covered transaction, except 
that States need only complete such 
certification as to their principals. 
Participants may decide the method 
and frequency by which they determine 
the eligibility of their principals. In 

addition, each participant may, but is 
not required to, check the Nonprocure-
ment List for its principals (Tel. #). 
Adverse information on the certifi-
cation will not necessarily result in de-
nial of participation. However, the cer-
tification, and any additional informa-
tion pertaining to the certification 
submitted by the participant, shall be 
considered in the administration of 
covered transactions. 

(b) Certification by participants in 
lower tier covered transactions. (1) Each 
participant shall require participants 
in lower tier covered transactions to 
include the certification in appendix B 
to this part for it and its principals in 
any proposal submitted in connection 
with such lower tier covered trans-
actions. 

(2) A participant may rely upon the 
certification of a prospective partici-
pant in a lower tier covered trans-
action that it and its principals are not 
debarred, suspended, ineligible, or vol-
untarily excluded from the covered 
transaction by any Federal agency, un-
less it knows that the certification is 
erroneous. Participants may decide the 
method and frequency by which they 
determine the eligiblity of their prin-
cipals. In addition, a participant may, 
but is not required to, check the Non-
procurement List for its principals and 
for participants (Tel. #). 

(c) Changed circumstances regarding 
certification. A participant shall provide 
immediate written notice to Broad-
casting Board of Governors if at any 
time the participant learns that its 
certification was erroneous when sub-
mitted or has become erroneous by rea-
son of changed circumstances. Partici-
pants in lower tier covered trans-
actions shall provide the same updated 
notice to the participant to which it 
submitted its proposals.

Subpart F—Drug-Free Workplace 
Requirements (Grants)

SOURCE: 55 FR 21688, 21694, May 25, 1990, un-
less otherwise noted.

§ 513.600 Purpose. 

(a) The purpose of this subpart is to 
carry out the Drug-Free Workplace Act 
of 1988 by requiring that—
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(1) A grantee, other than an indi-
vidual, shall certify to the Board that 
it will provide a drug-free workplace; 

(2) A grantee who is an individual 
shall certify to the Board that, as a 
condition of the grant, he or she will 
not engage in the unlawful manufac-
ture, distribution, dispensing, posses-
sion or use of a controlled substance in 
conducting any activity with the 
grant. 

(b) Requirements implementing the 
Drug-Free Workplace Act of 1988 for 
contractors with the Board are found 
at 48 CFR subparts 9.4, 23.5, and 52.2.

§ 513.605 Definitions. 
(a) Except as amended in this sec-

tion, the definitions of §513.105 apply to 
this subpart. 

(b) For purposes of this subpart— 
(1) Controlled substance means a con-

trolled substance in schedules I 
through V of the Controlled Substances 
Act (21 U.S.C. 812), and as further de-
fined by regulation at 21 CFR 1308.11 
through 1308.15; 

(2) Conviction means a finding of guilt 
(including a plea of nolo contendere) or 
imposition of sentence, or both, by any 
judicial body charged with the respon-
sibility to determine violations of the 
Federal or State criminal drug stat-
utes; 

(3) Criminal drug statute means a Fed-
eral or non-Federal criminal statute 
involving the manufacture, distribu-
tion, dispensing, use, or possession of 
any controlled substance; 

(4) Drug-free workplace means a site 
for the performance of work done in 
connection with a specific grant at 
which employees of the grantee are 
prohibited from engaging in the unlaw-
ful manufacture, distribution, dis-
pensing, possession, or use of a con-
trolled substance; 

(5) Employee means the employee of a 
grantee directly engaged in the per-
formance of work under the grant, in-
cluding: 

(i) All direct charge employees; 
(ii) All indirect charge employees, un-

less their impact or involvement is in-
significant to the performance of the 
grant; and, 

(iii) Temporary personnel and con-
sultants who are directly engaged in 
the performance of work under the 

grant and who are on the grantee’s 
payroll. 

This definition does not include work-
ers not on the payroll of the grantee 
(e.g., volunteers, even if used to meet a 
matching requirement; consultants or 
independent contractors not on the 
payroll; or employees of subrecipients 
or subcontractors in covered work-
places); 

(6) Federal agency or agency means 
any United States executive depart-
ment, military department, govern-
ment corporation, government con-
trolled corporation, any other estab-
lishment in the executive branch (in-
cluding the Executive Office of the 
President), or any independent regu-
latory agency; 

(7) Grant means an award of financial 
assistance, including a cooperative 
agreement, in the form of money, or 
property in lieu of money, by a Federal 
agency directly to a grantee. The term 
grant includes block grant and entitle-
ment grant programs, whether or not 
exempted from coverage under the 
grants management government-wide 
common rule on uniform administra-
tive requirements for grants and coop-
erative agreements. The term does not 
include technical assistance that pro-
vides services instead of money, or 
other assistance in the form of loans, 
loan guarantees, interest subsidies, in-
surance, or direct appropriations; or 
any veterans’ benefits to individuals, 
i.e., any benefit to veterans, their fami-
lies, or survivors by virtue of the serv-
ice of a veteran in the Armed Forces of 
the United States; 

(8) Grantee means a person who ap-
plies for or receives a grant directly 
from a Federal agency (except another 
Federal agency); 

(9) Individual means a natural person; 
(10) State means any of the States of 

the United States, the District of Co-
lumbia, the Commonwealth of Puerto 
Rico, any territory or possession of the 
United States, or any agency of a 
State, exclusive of institutions of high-
er education, hospitals, and units of 
local government. A State instrumen-
tality will be considered part of the 
State government if it has a written
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determination from a State govern-
ment that such State considers the in-
strumentality to be an agency of the 
State government.

§ 513.610 Coverage. 

(a) This subpart applies to any grant-
ee of the Board. 

(b) This subpart applies to any grant, 
except where application of this sub-
part would be inconsistent with the 
international obligations of the United 
States or the laws or regulations of a 
foreign government. A determination 
of such inconsistency may be made 
only by the Board head or his/her des-
ignee. 

(c) The provisions of subparts A, B, C, 
D and E of this part apply to matters 
covered by this subpart, except where 
specifically modified by this subpart. 
In the event of any conflict between 
provisions of this subpart and other 
provisions of this part, the provisions 
of this subpart are deemed to control 
with respect to the implementation of 
drug-free workplace requirements con-
cerning grants.

§ 513.615 Grounds for suspension of 
payments, suspension or termi-
nation of grants, or suspension or 
debarment. 

A grantee shall be deemed in viola-
tion of the requirements of this sub-
part if the Board head or his or her of-
ficial designee determines, in writing, 
that— 

(a) The grantee has made a false cer-
tification under § 513.630; 

(b) With respect to a grantee other 
than an individual— 

(1) The grantee has violated the cer-
tification by failing to carry out the 
requirements of paragraphs (A)(a)–(g) 
and/or (B) of the certification (Alter-
nate I to appendix C) or 

(2) Such a number of employees of 
the grantee have been convicted of vio-
lations of criminal drug statutes for 
violations occurring in the workplace 
as to indicate that the grantee has 
failed to make a good faith effort to 
provide a drug-free workplace. 

(c) With respect to a grantee who is 
an individual— 

(1) The grantee has violated the cer-
tification by failing to carry out its re-

quirements (Alternate II to appendix 
C); or 

(2) The grantee is convicted of a 
criminal drug offense resulting from a 
violation occurring during the conduct 
of any grant activity.

§ 513.620 Effect of violation. 
(a) In the event of a violation of this 

subpart as provided in § 513.615, and in 
accordance with applicable law, the 
grantee shall be subject to one or more 
of the following actions: 

(1) Suspension of payments under the 
grant; 

(2) Suspension or termination of the 
grant; and 

(3) Suspension or debarment of the 
grantee under the provisions of this 
part. 

(b) Upon issuance of any final deci-
sion under this part requiring debar-
ment of a grantee, the debarred grant-
ee shall be ineligible for award of any 
grant from any Federal agency for a 
period specified in the decision, not to 
exceed five years (see § 513.320(a)(2) of 
this part).

§ 513.625 Exception provision. 
The Board head may waive with re-

spect to a particular grant, in writing, 
a suspension of payments under a 
grant, suspension or termination of a 
grant, or suspension or debarment of a 
grantee if the Board head determines 
that such a waiver would be in the pub-
lic interest. This exception authority 
cannot be delegated to any other offi-
cial.

§ 513.630 Certification requirements 
and procedures. 

(a)(1) As a prior condition of being 
awarded a grant, each grantee shall 
make the appropriate certification to 
the Federal agency providing the 
grant, as provided in appendix C to this 
part. 

(2) Grantees are not required to make 
a certification in order to continue re-
ceiving funds under a grant awarded 
before March 18, 1989, or under a no-
cost time extension of such a grant. 
However, the grantee shall make a one-
time drug-free workplace certification 
for a non-automatic continuation of 
such a grant made on or after March 
18, 1989.
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(b) Except as provided in this section, 
all grantees shall make the required 
certification for each grant. For man-
datory formula grants and entitle-
ments that have no application proc-
ess, grantees shall submit a one-time 
certification in order to continue re-
ceiving awards. 

(c) A grantee that is a State may 
elect to make one certification in each 
Federal fiscal year. States that pre-
viously submitted an annual certifi-
cation are not required to make a cer-
tification for Fiscal Year 1990 until 
June 30, 1990. Except as provided in 
paragraph (d) of this section, this cer-
tification shall cover all grants to all 
State agencies from any Federal agen-
cy. The State shall retain the original 
of this statewide certification in its 
Governor’s office and, prior to grant 
award, shall ensure that a copy is sub-
mitted individually with respect to 
each grant, unless the Federal agency 
has designated a central location for 
submission. 

(d)(1) The Governor of a State may 
exclude certain State agencies from 
the statewide certification and author-
ize these agencies to submit their own 
certifications to Federal agencies. The 
statewide certification shall name any 
State agencies so excluded. 

(2) A State agency to which the 
statewide certification does not apply, 
or a State agency in a State that does 
not have a statewide certification, may 
elect to make one certification in each 
Federal fiscal year. State agencies that 
previously submitted a State agency 
certification are not required to make 
a certification for Fiscal Year 1990 
until June 30, 1990. The State agency 
shall retain the original of this State 
agency-wide certification in its central 
office and, prior to grant award, shall 
ensure that a copy is submitted indi-
vidually with respect to each grant, 
unless the Federal agency designates a 
central location for submission. 

(3) When the work of a grant is done 
by more than one State agency, the 
certification of the State agency di-
rectly receiving the grant shall be 
deemed to certify compliance for all 
workplaces, including those located in 
other State agencies. 

(e)(1) For a grant of less than 30 days 
performance duration, grantees shall 

have this policy statement and pro-
gram in place as soon as possible, but 
in any case by a date prior to the date 
on which performance is expected to be 
completed. 

(2) For a grant of 30 days or more per-
formance duration, grantees shall have 
this policy statement and program in 
place within 30 days after award. 

(3) Where extraordinary cir-
cumstances warrant for a specific 
grant, the grant officer may determine 
a different date on which the policy 
statement and program shall be in 
place.

§ 513.635 Reporting of and employee 
sanctions for convictions of crimi-
nal drug offenses. 

(a) When a grantee other than an in-
dividual is notified that an employee 
has been convicted for a violation of a 
criminal drug statute occurring in the 
workplace, it shall take the following 
actions: 

(1) Within 10 calendar days of receiv-
ing notice of the conviction, the grant-
ee shall provide written notice, includ-
ing the convicted employee’s position 
title, to every grant officer, or other 
designee on whose grant activity the 
convicted employee was working, un-
less a Federal agency has designated a 
central point for the receipt of such no-
tifications. Notification shall include 
the identification number(s) for each of 
the Federal agency’s affected grants. 

(2) Within 30 calendar days of receiv-
ing notice of the conviction, the grant-
ee shall do the following with respect 
to the employee who was convicted. 

(i) Take appropriate personnel action 
against the employee, up to and includ-
ing termination, consistent with re-
quirements of the Rehabilitation Act 
of 1973, as amended; or 

(ii) Require the employee to partici-
pate satisfactorily in a drug abuse as-
sistance or rehabilitation program ap-
proved for such purposes by a Federal, 
State, or local health, law enforce-
ment, or other appropriate agency. 

(b) A grantee who is an individual 
who is convicted for a violation of a 
criminal drug statute occurring during 
the conduct of any grant activity shall
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report the conviction, in writing, with-
in 10 calendar days, to his or her Fed-
eral agency grant officer, or other des-
ignee, unless the Federal agency has 
designated a central point for the re-
ceipt of such notices. Notification shall 
include the identification number(s) 
for each of the Federal agency’s af-
fected grants. 

(Approved by the Office of Management and 
Budget under control number 0991–0002)

APPENDIX A TO PART 513—CERTIFI-
CATION REGARDING DEBARMENT, 
SUSPENSION, AND OTHER RESPONSI-
BILITY MATTERS—PRIMARY COVERED 
TRANSACTIONS 

Instructions for Certification 

1. By signing and submitting this proposal, 
the prospective primary participant is pro-
viding the certification set out below. 

2. The inability of a person to provide the 
certification required below will not nec-
essarily result in denial of participation in 
this covered transaction. The prospective 
participant shall submit an explanation of 
why it cannot provide the certification set 
out below. The certification or explanation 
will be considered in connection with the de-
partment or Board’s determination whether 
to enter into this transaction. However, fail-
ure of the prospective primary participant to 
furnish a certification or an explanation 
shall disqualify such person from participa-
tion in this transaction. 

3. The certification in this clause is a ma-
terial representation of fact upon which reli-
ance was placed when the department or 
Board determined to enter into this trans-
action. If it is later determined that the pro-
spective primary participant knowingly ren-
dered an erroneous certification, in addition 
to other remedies available to the Federal 
Government, the department or Board may 
terminate this transaction for cause or de-
fault. 

4. The prospective primary participant 
shall provide immediate written notice to 
the department or Board to which this pro-
posal is submitted if at any time the pro-
spective primary participant learns that its 
certification was erroneous when submitted 
or has become erroneous by reason of 
changed circumstances. 

5. The terms covered transaction, debarred, 
suspended, ineligible, lower tier covered trans-
action, participant, person, primary covered 
transaction, principal, proposal, and volun-
tarily excluded, as used in this clause, have 
the meanings set out in the Definitions and 
Coverage sections of the rules implementing 
Executive Order 12549. You may contact the 
department or Board to which this proposal 

is being submitted for assistance in obtain-
ing a copy of those regulations. 

6. The prospective primary participant 
agrees by submitting this proposal that, 
should the proposed covered transaction be 
entered into, it shall not knowingly enter 
into any lower tier covered transaction with 
a person who is proposed for debarment 
under 48 CFR part 9, subpart 9.4, debarred, 
suspended, declared ineligible, or voluntarily 
excluded from participation in this covered 
transaction, unless authorized by the depart-
ment or Board entering into this trans-
action. 

7. The prospective primary participant fur-
ther agrees by submitting this proposal that 
it will include the clause titled ‘‘Certifi-
cation Regarding Debarment, Suspension, 
Ineligibility and Voluntary Exclusion-Lower 
Tier Covered Transaction,’’ provided by the 
department or Board entering into this cov-
ered transaction, without modification, in 
all lower tier covered transactions and in all 
solicitations for lower tier covered trans-
actions. 

8. A participant in a covered transaction 
may rely upon a certification of a prospec-
tive participant in a lower tier covered 
transaction that it is not proposed for debar-
ment under 48 CFR part 9, subpart 9.4, 
debarred, suspended, ineligible, or volun-
tarily excluded from the covered trans-
action, unless it knows that the certification 
is erroneous. A participant may decide the 
method and frequency by which it deter-
mines the eligibility of its principals. Each 
participant may, but is not required to, 
check the List of Parties Excluded from Fed-
eral Procurement and Nonprocurement Pro-
grams. 

9. Nothing contained in the foregoing shall 
be construed to require establishment of a 
system of records in order to render in good 
faith the certification required by this 
clause. The knowledge and information of a 
participant is not required to exceed that 
which is normally possessed by a prudent 
person in the ordinary course of business 
dealings. 

10. Except for transactions authorized 
under paragraph 6 of these instructions, if a 
participant in a covered transaction know-
ingly enters into a lower tier covered trans-
action with a person who is proposed for de-
barment under 48 CFR part 9, subpart 9.4, 
suspended, debarred, ineligible, or volun-
tarily excluded from participation in this 
transaction, in addition to other remedies 
available to the Federal Government, the de-
partment or Board may terminate this 
transaction for cause or default.
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Certification Regarding Debarment, Suspension, 
and Other Responsibility Matters—Primary 
Covered Transactions 

(1) The prospective primary participant 
certifies to the best of its knowledge and be-
lief, that it and its principals: 

(a) Are not presently debarred, suspended, 
proposed for debarment, declared ineligible, 
or voluntarily excluded by any Federal de-
partment or Board; 

(b) Have not within a three-year period 
preceding this proposal been convicted of or 
had a civil judgment rendered against them 
for commission of fraud or a criminal offense 
in connection with obtaining, attempting to 
obtain, or performing a public (Federal, 
State or local) transaction or contract under 
a public transaction; violation of Federal or 
State antitrust statutes or commission of 
embezzlement, theft, forgery, bribery, fal-
sification or destruction of records, making 
false statements, or receiving stolen prop-
erty; 

(c) Are not presently indicted for or other-
wise criminally or civilly charged by a gov-
ernmental entity (Federal, State or local) 
with commission of any of the offenses enu-
merated in paragraph (1)(b) of this certifi-
cation; and 

(d) Have not within a three-year period 
preceding this application/proposal had one 
or more public transactions (Federal, State 
or local) terminated for cause or default. 

(2) Where the prospective primary partici-
pant is unable to certify to any of the state-
ments in this certification, such prospective 
participant shall attach an explanation to 
this proposal. 

[60 FR 33042, 33045, June 26, 1995]

APPENDIX B TO PART 513—CERTIFI-
CATION REGARDING DEBARMENT, 
SUSPENSION, INELIGIBILITY AND VOL-
UNTARY EXCLUSION—LOWER TIER 
COVERED TRANSACTIONS 

Instructions for Certification 

1. By signing and submitting this proposal, 
the prospective lower tier participant is pro-
viding the certification set out below. 

2. The certification in this clause is a ma-
terial representation of fact upon which reli-
ance was placed when this transaction was 
entered into. If it is later determined that 
the prospective lower tier participant know-
ingly rendered an erroneous certification, in 
addition to other remedies available to the 
Federal Government the department or 
Board with which this transaction originated 
may pursue available remedies, including 
suspension and/or debarment. 

3. The prospective lower tier participant 
shall provide immediate written notice to 
the person to which this proposal is sub-
mitted if at any time the prospective lower 

tier participant learns that its certification 
was erroneous when submitted or had be-
come erroneous by reason of changed cir-
cumstances. 

4. The terms covered transaction, debarred, 
suspended, ineligible, lower tier covered trans-
action, participant, person, primary covered 
transaction, principal, proposal, and volun-
tarily excluded, as used in this clause, have 
the meaning set out in the Definitions and 
Coverage sections of rules implementing Ex-
ecutive Order 12549. You may contact the 
person to which this proposal is submitted 
for assistance in obtaining a copy of those 
regulations. 

5. The prospective lower tier participant 
agrees by submitting this proposal that, 
should the proposed covered transaction be 
entered into, it shall not knowingly enter 
into any lower tier covered transaction with 
a person who is proposed for debarment 
under 48 CFR part 9, subpart 9.4, debarred, 
suspended, declared ineligible, or voluntarily 
excluded from participation in this covered 
transaction, unless authorized by the depart-
ment or Board with which this transaction 
originated. 

6. The prospective lower tier participant 
further agrees by submitting this proposal 
that it will include this clause titled ‘‘Cer-
tification Regarding Debarment, Suspension, 
Ineligibility and Voluntary Exclusion-Lower 
Tier Covered Transaction,’’ without modi-
fication, in all lower tier covered trans-
actions and in all solicitations for lower tier 
covered transactions. 

7. A participant in a covered transaction 
may rely upon a certification of a prospec-
tive participant in a lower tier covered 
transaction that it is not proposed for debar-
ment under 48 CFR part 9, subpart 9.4, 
debarred, suspended, ineligible, or volun-
tarily excluded from covered transactions, 
unless it knows that the certification is erro-
neous. A participant may decide the method 
and frequency by which it determines the 
eligibility of its principals. Each participant 
may, but is not required to, check the List of 
Parties Excluded from Federal Procurement 
and Nonprocurement Programs. 

8. Nothing contained in the foregoing shall 
be construed to require establishment of a 
system of records in order to render in good 
faith the certification required by this 
clause. The knowledge and information of a 
participant is not required to exceed that 
which is normally possessed by a prudent 
person in the ordinary course of business 
dealings. 

9. Except for transactions authorized under 
paragraph 5 of these instructions, if a partic-
ipant in a covered transaction knowingly en-
ters into a lower tier covered transaction 
with a person who is proposed for debarment 
under 48 CFR part 9, subpart 9.4, suspended, 
debarred, ineligible, or voluntarily excluded
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from participation in this transaction, in ad-
dition to other remedies available to the 
Federal Government, the department or 
Board with which this transaction originated 
may pursue available remedies, including 
suspension and/or debarment. 

Certification Regarding Debarment, Suspension, 
Ineligibility an Voluntary Exclusion—Lower 
Tier Covered Transactions 

(1) The prospective lower tier participant 
certifies, by submission of this proposal, that 
neither it nor its principals is presently 
debarred, suspended, proposed for debarment, 
declared ineligible, or voluntarily excluded 
from participation in this transaction by any 
Federal department or agency. 

(2) Where the prospective lower tier partic-
ipant is unable to certify to any of the state-
ments in this certification, such prospective 
participant shall attach an explanation to 
this proposal. 

[60 FR 33042, 33045, June 26, 1995]

APPENDIX C TO PART 513—CERTIFI-
CATION REGARDING DRUG-FREE 
WORKPLACE REQUIREMENTS 

Instructions for Certification 

1. By signing and/or submitting this appli-
cation or grant agreement, the grantee is 
providing the certification set out below. 

2. The certification set out below is a ma-
terial representation of fact upon which reli-
ance is placed when the Board awards the 
grant. If it is later determined that the 
grantee knowingly rendered a false certifi-
cation, or otherwise violates the require-
ments of the Drug-Free Workplace Act, the 
Board, in addition to any other remedies 
available to the Federal Government, may 
take action authorized under the Drug-Free 
Workplace Act. 

3. For grantees other than individuals, Al-
ternate I applies. 

4. For grantees who are individuals, Alter-
nate II applies. 

5. Workplaces under grants, for grantees 
other than individuals, need not be identified 
on the certification. If known, they may be 
identified in the grant application. If the 
grantee does not identify the workplaces at 
the time of application, or upon award, if 
there is no application, the grantee must 
keep the identity of the workplace(s) on file 
in its office and make the information avail-
able for Federal inspection. Failure to iden-
tify all known workplaces constitutes a vio-
lation of the grantee’s drug-free workplace 
requirements. 

6. Workplace identifications must include 
the actual address of buildings (or parts of 
buildings) or other sites where work under 
the grant takes place. Categorical descrip-
tions may be used (e.g., all vehicles of a mass 
transit authority or State highway depart-

ment while in operation, State employees in 
each local unemployment office, performers 
in concert halls or radio studios). 

7. If the workplace identified to the Board 
changes during the performance of the grant, 
the grantee shall inform the Board of the 
change(s), if it previously identified the 
workplaces in question (see paragraph five). 

8. Definitions of terms in the Nonprocure-
ment Suspension and Debarment common 
rule and Drug-Free Workplace common rule 
apply to this certification. Grantees’ atten-
tion is called, in particular, to the following 
definitions from these rules: 

Controlled substance means a controlled 
substance in Schedules I through V of the 
Controlled Substances Act (21 U.S.C. 812) and 
as further defined by regulation (21 CFR 
1308.11 through 1308.15); 

Conviction means a finding of guilt (includ-
ing a plea of nolo contendere) or imposition 
of sentence, or both, by any judicial body 
charged with the responsibility to determine 
violations of the Federal or State criminal 
drug statutes; 

Criminal drug statute means a Federal or 
non-Federal criminal statute involving the 
manufacture, distribution, dispensing, use, 
or possession of any controlled substance; 

Employee means the employee of a grantee 
directly engaged in the performance of work 
under a grant, including: (i) All direct charge 
employees; (ii) All indirect charge employees 
unless their impact or involvement is insig-
nificant to the performance of the grant; 
and, (iii) Temporary personnel and consult-
ants who are directly engaged in the per-
formance of work under the grant and who 
are on the grantee’s payroll. This definition 
does not include workers not on the payroll 
of the grantee (e.g., volunteers, even if used 
to meet a matching requirement; consult-
ants or independent contractors not on the 
grantee’s payroll; or employees of subrecipi-
ents or subcontractors in covered work-
places. 

Certification Regarding Drug-Free Workplace 
Requirements 

Alternate I. (Grantees Other Than 
Individuals) 

A. The grantee certifies that it will or will 
continue to provide a drug-free workplace 
by: 

(a) Publishing a statement notifying em-
ployees that the unlawful manufacture, dis-
tribution, dispensing, possession, or use of a 
controlled substance is prohibited in the 
grantee’s workplace and specifying the ac-
tions that will be taken against employees 
for violation of such prohibition; 

b) Establishing an ongoing drug-free 
awareness program to inform employees 
about— 

(1) The dangers of drug abuse in the work-
place;
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(2) The grantee’s policy of maintaining a 
drug-free workplace; 

(3) Any available drug counseling, rehabili-
tation, and employee assistance programs; 
and 

(4) The penalties that may be imposed 
upon employees for drug abuse violations oc-
curring in the workplace; 

(c) Making it a requirement that each em-
ployee to be engaged in the performance of 
the grant be given a copy of the statement 
required by paragraph (a); 

(d) Notifying the employee in the state-
ment required by paragraph (a) that, as a 
condition of employment under the grant, 
the employee will— 

(1) Abide by the terms of the statement; 
and 

(2) Notify the employer in writing of his or 
her conviction for a violation of a criminal 
drug statute occurring in the workplace no 
later than five calendar days after such con-
viction; 

(e) Notifying the Board in writing, within 
ten calendar days after receiving notice 
under paragraph (d)(2) from an employee or 
otherwise receiving actual notice of such 
conviction. Employers of convicted employ-
ees must provide notice, including position 
title, to every grant officer or other designee 
on whose grant activity the convicted em-
ployee was working, unless the Federal agen-
cy has designated a central point for the re-
ceipt of such notices. Notice shall include 
the identification number(s) of each affected 
grant; 

(f) Taking one of the following actions, 
within 30 calendar days of receiving notice 
under paragraph (d)(2), with respect to any 
employee who is so convicted— 

(1) Taking appropriate personnel action 
against such an employee, up to and includ-
ing termination, consistent with the require-
ments of the Rehabilitation Act of 1973, as 
amended; or 

(2) Requiring such employee to participate 
satisfactorily in a drug abuse assistance or 
rehabilitation program approved for such 
purposes by a Federal, State, or local health, 
law enforcement, or other appropriate agen-
cy; 

(g) Making a good faith effort to continue 
to maintain a drug-free workplace through 
implementation of paragraphs (a), (b), (c), 
(d), (e) and (f). 

B. The grantee may insert in the space pro-
vided below the site(s) for the performance of 
work done in connection with the specific 
grant:

Place of Performance (Street address, city, 
county, state, zip code) 

llllllllllllllllllllllll

llllllllllllllllllllllll

llllllllllllllllllllllll

Check b if there are workplaces on file that 
are not identified here. 

Alternate II. (Grantees Who Are Individuals) 

(a) The grantee certifies that, as a condi-
tion of the grant, he or she will not engage 
in the unlawful manufacture, distribution, 
dispensing, possession, or use of a controlled 
substance in conducting any activity with 
the grant; 

(b) If convicted of a criminal drug offense 
resulting from a violation occurring during 
the conduct of any grant activity, he or she 
will report the conviction, in writing, within 
10 calendar days of the conviction, to every 
grant officer or other designee, unless the 
Federal agency designates a central point for 
the receipt of such notices. When notice is 
made to such a central point, it shall include 
the identification number(s) of each affected 
grant. 

[55 FR 21690, 21694, May 25, 1990]

PART 518—UNIFORM ADMINISTRA-
TIVE REQUIREMENTS FOR GRANTS 
AND AGREEMENTS WITH INSTITU-
TIONS OF HIGHER EDUCATION, 
HOSPITALS, AND OTHER NON-
PROFIT ORGANIZATIONS

Subpart A—General

Sec.
518.1 Purpose. 
518.2 Definitions. 
518.3 Effect on other issuances. 
518.4 Deviations. 
518.5 Subawards.

Subpart B—Pre-Award Requirements

518.10 Purpose. 
518.11 Pre-award policies. 
518.12 Forms for applying for Federal assist-

ance. 
518.13 Debarment and suspension. 
518.14 Special award conditions. 
518.15 Metric system of measurement. 
518.16 Resource Conservation and Recovery 

Act. 
518.17 Certifications and representations.

Subpart C—Post-Award Requirements

FINANCIAL AND PROGRAM MANAGEMENT 

518.20 Purpose of financial and program 
management. 

518.21 Standards for financial management 
systems. 

518.22 Payment. 
518.23 Cost sharing or matching. 
518.24 Program income. 
518.25 Revision of budget and program 

plans. 
518.26 Non-Federal audits. 
518.27 Allowable costs. 
518.28 Period of availability of funds.
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PROPERTY STANDARDS 

518.30 Purpose of property standards. 
518.31 Insurance coverage. 
518.32 Real property. 
518.33 Federally-owned and exempt prop-

erty. 
518.34 Equipment. 
518.35 Supplies and other expendable prop-

erty. 
518.36 Intangible property. 
518.37 Property trust relationship.

PROCUREMENT STANDARDS 

518.40 Purpose of procurement standards. 
518.41 Recipient responsibilities. 
518.42 Codes of conduct. 
518.43 Competition. 
518.44 Procurement procedures. 
518.45 Cost and price analysis. 
518.46 Procurement records. 
518.47 Contract administration. 
518.48 Contract provisions.

REPORTS AND RECORDS 

518.50 Purpose of reports and records. 
518.51 Monitoring and reporting program 

performance. 
518.52 Financial reporting. 
518.53 Retention and access requirements 

for records.

TERMINATION AND ENFORCEMENT 

518.60 Purpose of termination and enforce-
ment. 

518.61 Termination. 
518.62 Enforcement.

Subpart D—After-the-Award Requirements

518.70 Purpose. 
518.71 Closeout procedures. 
518.72 Subsequent adjustments and con-

tinuing responsibilities. 
518.73 Collection of amounts due.
APPENDIX A TO PART 518—CONTRACT PROVI-

SIONS

AUTHORITY: 22 U.S.C. 2658; 31 U.S.C. 503 and 
1111; Reorganization Plan No. 2 of 1977, 42 FR 
62461, 3 CFR, 1977 Comp. p. 200; E.O. 12048, 43 
FR 13361, 3 CFR, 1978 Comp. p. 168.

SOURCE: 59 FR 39440, Aug. 3, 1994, unless 
otherwise noted.

Subpart A—General
§ 518.1 Purpose. 

This part establishes uniform admin-
istrative requirements for Federal 
grants and agreements awarded to in-
stitutions of higher education, hos-
pitals, and other non-profit organiza-
tions. Federal awarding agencies shall 
not impose additional or inconsistent 

requirements, except as provided in 
§§ 518.4 and 518.14 or unless specifically 
required by Federal statute or execu-
tive order. Non-profit organizations 
that implement Federal programs for 
the States are also subject to State re-
quirements.

§ 518.2 Definitions. 
(a) Accrued expenditures means the 

charges incurred by the recipient dur-
ing a given period requiring the provi-
sion of funds for: 

(1) Goods and other tangible property 
received; 

(2) Services performed by employees, 
contractors, subrecipients, and other 
payees; and, 

(3) Other amounts becoming owed 
under programs for which no current 
services or performance is required. 

(b) Accrued income means the sum of: 
(1) Earnings during a given period 

from: 
(i) Services performed by the recipi-

ent, and 
(ii) Goods and other tangible prop-

erty delivered to purchasers; and 
(2) Amounts becoming owed to the 

recipient for which no current services 
or performance is required by the re-
cipient. 

(c) Acquisition cost of equipment means 
the net invoice price of the equipment, 
including the cost of modifications, at-
tachments, accessories, or auxiliary 
apparatus necessary to make the prop-
erty usable for the purpose for which it 
was acquired. Other charges, such as 
the cost of installation, transportation, 
taxes, duty or protective in-transit in-
surance, shall be included or excluded 
from the unit acquisition cost in ac-
cordance with the recipient’s regular 
accounting practices. 

(d) Advance means a payment made 
by Treasury check or other appropriate 
payment mechanism to a recipient 
upon its request either before outlays 
are made by the recipient or through 
the use of predetermined payment 
schedules. 

(e) Award means financial assistance 
that provides support or stimulation to 
accomplish a public purpose. Awards 
include grants and other agreements in 
the form of money or property in lieu 
of money, by the Federal Government 
to an eligible recipient. The term does
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not include: technical assistance, 
which provides services instead of 
money; other assistance in the form of 
loans, loan guarantees, interest sub-
sidies, or insurance; direct payments of 
any kind to individuals; and, contracts 
which are required to be entered into 
and administered under procurement 
laws and regulations. 

(f) Cash contributions means the re-
cipient’s cash outlay, including the 
outlay of money contributed to the re-
cipient by third parties. 

(g) Closeout means the process by 
which a Federal awarding agency de-
termines that all applicable adminis-
trative actions and all required work of 
the award have been completed by the 
recipient and Federal awarding agency. 

(h) Contract means a procurement 
contract under an award or subaward, 
and a procurement subcontract under a 
recipient’s or subrecipient’s contract. 

(i) Cost sharing or matching means 
that portion of project or program 
costs not borne by the Federal Govern-
ment. 

(j) Date of completion means the date 
on which all work under an award is 
completed or the date on the award 
document, or any supplement or 
amendment thereto, on which Federal 
sponsorship ends. 

(k) Disallowed costs means those 
charges to an award that the Federal 
awarding agency determines to be un-
allowable, in accordance with the ap-
plicable Federal cost principles or 
other terms and conditions contained 
in the award. 

(l) Equipment means tangible non-
expendable personal property including 
exempt property charged directly to 
the award having a useful life or more 
than one year and an acquisition cost 
of $5,000 or more per unit. However, 
consistent with recipient policy, lower 
limits may be established. 

(m) Excess property means property 
under the control of any Federal 
awarding agency that, as determined 
by the head thereof, is no longer re-
quired for its needs or the discharge of 
its responsibilities. 

(n) Exempt property means tangible 
personal property acquired in whole or 
in part with Federal funds, where the 
Federal awarding agency has statutory 
authority to vest title in the recipient 

without further obligation to the Fed-
eral Government. An example of ex-
empt property authority is contained 
in the Federal Grant and Cooperative 
Agreement Act (31 U.S.C. 6306), for 
property acquired under an award to 
conduct basic or applied research by a 
non-profit institution or higher edu-
cation or non-profit organization 
whose principal purpose is conducting 
scientific research. 

(o) Federal awarding agency means 
the Federal agency that provides an 
award to the recipient. 

(p) Federal funds authorized means the 
total amount of Federal funds obli-
gated by the Federal Government for 
use by the recipient. This amount may 
include any authorized carryover of un-
obligated funds from prior funding pe-
riods when permitted by agency regula-
tions or agency implementing instruc-
tions. 

(q) Federal share of real property, 
equipment, or supplies means that per-
centage of the property’s acquisition 
costs and any improvement expendi-
tures paid with Federal funds. 

(r) Funding period means the period of 
time when Federal funding is available 
for obligation by the recipient. 

(s) Intangible property and debt instru-
ments means, but is not limited to, 
trademarks, copyrights, patents and 
patent applications and such property 
as loans, notes and other debt instru-
ments, lease agreements, stock and 
other instruments of property owner-
ship, whether considered tangible or in-
tangible. 

(t) Obligations means the amounts of 
orders placed, contracts and grants 
awarded, services received and similar 
transactions during a given period that 
require payment by the recipient dur-
ing the same or a future period. 

(u) Outlays or expenditures means 
charges made to the project or pro-
gram. They may be reported on a cash 
or accrual basis. For reports prepared 
on a cash basis, outlays are the sum of 
cash disbursements for direct charges 
for goods and services, the amount of 
indirect expense charged, the value of 
third party in-kind contributions ap-
plied and the amount of cash advances 
and payments made to subrecipients. 
For reports prepared on an accrual
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basis, outlays are the sum of cash dis-
bursements for direct charges for goods 
and services, the amount of indirect ex-
pense incurred, the value of in-kind 
contributions applied, and the net in-
crease (or decrease) in the amounts 
owed by the recipient for goods and 
other property received, for services 
performed by employees, contractors, 
subrecipients and other payees and 
other amounts becoming owed under 
programs for which no current services 
or performance are required. 

(v) Personal property means property 
of any kind except real property. It 
may be tangible, having physical exist-
ence, or intangible, having no physical 
existence, such as copyrights, patents, 
or securities. 

(w) Prior approval means written ap-
proval by an authorized official evi-
dencing prior consent. 

(x) Program income means gross in-
come earned by the recipient that is di-
rectly generated by a supported activ-
ity or earned as a result of the award 
(see exclusions in §§ 518.24 (e) and (h)). 
Program income includes, but is not 
limited to, income from fees for serv-
ices performed, the use or rental of real 
or personal property acquired under 
federally-funded projects, the sale of 
commodities or items fabricated under 
an award, license fees and royalties on 
patents and copyrights, and interest on 
loans made with award funds. Interest 
earned on advances of Federal funds is 
not program income. Except as other-
wise provided in Federal awarding 
agency regulations or the terms and 
conditions of the award, program in-
come does not include the receipt of 
principal on loans, rebates, credits, dis-
counts, etc., or interest earned on any 
of them. 

(y) Project costs means all allowable 
costs, as set forth in the applicable 
Federal cost principles, incurred by a 
recipient and the value of the contribu-
tions made by third parties in accom-
plishing the objectives of the award 
during the project period. 

(z) Project period means the period es-
tablished in the award document dur-
ing which Federal sponsorship begins 
and ends. 

(aa) Property means, unless otherwise 
stated, real property, equipment, in-

tangible property and debt instru-
ments. 

(bb) Real property means land, includ-
ing land improvements, structures and 
appurtenances thereto, but excludes 
movable machinery and equipment. 

(cc) Recipient means an organization 
receiving financial assistance directly 
from Federal awarding agencies to 
carry out a project or program. The 
term includes public and private insti-
tutions of higher education, public and 
private hospitals, and other quasi-pub-
lic and private non-profit organizations 
such as, but not limited to, community 
action agencies, research institutes, 
educational associations, and health 
centers. The term may include com-
mercial organizations, foreign or inter-
national organizations (such as agen-
cies of the United Nations) which are 
recipients, subrecipients, or contrac-
tors or subcontractors of recipients or 
subrecipients at the discretion of the 
Federal awarding agency. The term 
does not include government-owned 
contractor-operated facilities or re-
search centers providing continued 
support for mission-oriented, large-
scale programs that are government-
owned or controlled, or are designated 
as federally-funded research and devel-
opment centers. 

(dd) Research and development means 
all research activities, both basic and 
applied, and all development activities 
that are supported at universities, col-
leges, and other non-profit institu-
tions. ‘‘Research’’ is defined as a sys-
tematic study directed toward fuller 
scientific knowledge or understanding 
of the subject studied. ‘‘Development’’ 
is the systematic use of knowledge and 
understanding gained from research di-
rected toward the production of useful 
materials, devices, systems, or meth-
ods, including design and development 
of prototypes and processes. The term 
research also includes activities in-
volving the training of individuals in 
research techniques where such activi-
ties utilize the same facilities as other 
research and development activities 
and where such activities are not in-
cluded in the instruction function. 

(ee) Small awards means a grant or 
cooperative agreement not exceeding 
the small purchase threshold fixed at 
41 U.S.C. 403(11) (currently $25,000).
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(ff) Subaward means an award of fi-
nancial assistance in the form of 
money, or property in lieu of money, 
made under an award by a recipient to 
an eligible subrecipient or by a sub-
recipient to a lower tier subrecipient. 
The term includes financial assistance 
when provided by any legal agreement, 
even if the agreement is called a con-
tract, but does not include procure-
ment of goods and services nor does it 
include any form of assistance which is 
excluded from the definition of 
‘‘award’’ in paragraph (e) of this sec-
tion. 

(gg) Subrecipient means the legal enti-
ty to which a subaward is made and 
which is accountable to the recipient 
for the use of the funds provided. The 
term may include foreign or inter-
national organizations (such as agen-
cies of the United Nations) at the dis-
cretion of the Federal awarding agen-
cy. 

(hh) Supplies means all personal prop-
erty excluding equipment, intangible 
property, and debt instruments as de-
fined in this section, and inventions of 
a contractor conceived or first actually 
reduced to practice in the performance 
of work under a funding agreement 
(‘‘subject inventions’’), as defined in 37 
CFR part 401, ‘‘Rights to Inventions 
Made by Nonprofit Organizations and 
Small Business Firms Under Govern-
ment Grants, Contracts, and Coopera-
tive Agreements.’’ 

(ii) Suspension means an action by a 
Federal awarding agency that tempo-
rarily withdraws Federal sponsorship 
under an award, pending corrective ac-
tion by the recipient or pending a deci-
sion to terminate the award by the 
Federal awarding agency. Suspension 
of an award is a separate action from 
suspension under Federal agency regu-
lations implementing E.O.’s 12549 and 
12689, ‘‘Debarment and Suspension.’’ 

(jj) Termination means the cancella-
tion of Federal sponsorship, in whole or 
in part, under an agreement at any 
time prior to the date of completion. 

(kk) Third party in-kind contributions 
means the value of non-cash contribu-
tions provided by non-Federal third 
parties. Third party in-kind contribu-
tions may be in the form of real prop-
erty, equipment, supplies and other ex-
pendable property, and the value of 

goods and services directly benefiting 
and specifically identifiable to the 
project or program. 

(ll) Unliquidated obligations, for finan-
cial reports prepared on a cash basis, 
means the amount of obligations in-
curred by the recipient that have not 
been paid. For reports prepared on an 
accrued expenditure basis, they rep-
resent the amount of obligations in-
curred by the recipient for which an 
outlay has not been recorded. 

(mm) Unobligated balance means the 
portion of the funds authorized by the 
Federal awarding agency that has not 
been obligated by the recipient and is 
determined by deducting the cumu-
lative obligations from the cumulative 
funds authorized. 

(nn) Unrecovered indirect cost means 
the difference between the amount 
awarded and the amount which could 
have been awarded under the recipi-
ent’s approved negotiated indirect cost 
rate. 

(oo) Working capital advance means a 
procedure whereby funds are advanced 
to the recipient to cover its estimated 
disbursement needs for a given initial 
period.

§ 518.3 Effect on other issuances. 
For awards subject to this part, all 

administrative requirements of codi-
fied program regulations, program 
manuals, handbooks and other non-reg-
ulatory materials which are incon-
sistent with the requirements of this 
part shall be superseded, except to the 
extent they are required by statute, or 
authorized in accordance with the devi-
ations provision in § 518.4.

§ 518.4 Deviations. 
The Office of Management and Budg-

et (OMB) may grant exceptions for 
classes of grants or recipients subject 
to the requirements of this part when 
exceptions are not prohibited by stat-
ute. However, in the interest of max-
imum uniformity, exceptions from the 
requirements of this part shall be per-
mitted only in unusual circumstances. 
Federal awarding agencies may apply 
more restrictive requirements to a 
class of recipients when approved by 
OMB. Federal awarding agencies may 
apply less restrictive requirements 
when awarding small awards, except
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for those requirements which are stat-
utory. Exceptions on a case-by-case 
basis may also be made by Federal 
awarding agencies.

§ 518.5 Subawards. 
Unless sections of this part specifi-

cally exclude subrecipients from cov-
erage, the provisions of this part shall 
be applied to subrecipients performing 
work under awards if such subrecipi-
ents are institutions of higher edu-
cation, hospitals or other non-profit or-
ganizations. State and local govern-
ment subrecipients are subject to the 
provisions of regulations implementing 
the grants management common rule, 
‘‘Uniform Administrative Require-
ments for Grants and Cooperative 
Agreements to State and Local Gov-
ernments,’’ published at 53 FR 9034 (3/
11/88).

Subpart B—Pre-Award 
Requirements

§ 518.10 Purpose. 
Sections 518.11 through 518.17 pre-

scribes forms and instructions and 
other pre-award matters to be used in 
applying for Federal awards.

§ 518.11 Pre-award policies. 
(a) Use of Grants and Cooperative 

Agreements, and Contracts. In each in-
stance, the Federal awarding agency 
shall decide on the appropriate award 
instrument (i.e., grant, cooperative 
agreement, or contract). The Federal 
Grant and Cooperative Agreement Act 
(31 U.S.C. 6301–08) governs the use of 
grants, cooperative agreements and 
contracts. A grant or cooperative 
agreement shall be used only when the 
principal purpose of a transaction is to 
accomplish a public purpose of support 
or stimulation authorized by Federal 
statute. The statutory criterion for 
choosing between grants and coopera-
tive agreements is that for the latter, 
‘‘substantial involvement is expected 
between the executive agency and the 
State, local government, or other re-
cipient when carrying out the activity 
contemplated in the agreement.’’ Con-
tracts shall be used when the principal 
purpose is acquisition of property or 
services for the direct benefit or use of 
the Federal Government. 

(b) Public Notice and Priority Set-
ting. Federal awarding agencies shall 
notify the public of its intended fund-
ing priorities for discretionary grant 
programs, unless funding priorities are 
established by Federal statute.

§ 518.12 Forms for applying for Fed-
eral assistance. 

(a) Federal awarding agencies shall 
comply with the applicable report 
clearance requirements of 5 CFR part 
1320, ‘‘Controlling Paperwork Burdens 
on the Public,’’ with regard to all 
forms used by the Federal awarding 
agency in place of or as a supplement 
to the Standard Form 424 (SF–424) se-
ries. 

(b) Applicants shall use the SF–424 
series or those forms and instructions 
prescribed by the Federal awarding 
agency. 

(c) For Federal programs covered by 
E.O. 12372, ‘‘Intergovernmental Review 
of Federal Programs,’’ the applicant 
shall complete the appropriate sections 
of the SF–424 (Application for Federal 
Assistance) indicating whether the ap-
plication was subject to review by the 
State Single Point of Contact (SPOC). 
The name and address of the SPOC for 
a particular State can be obtained from 
the Federal awarding agency or the 
Catalog of Federal Domestic Assistance. 
The SPOC shall advise the applicant 
whether the program for which applica-
tion is made has been selected by that 
State for review. 

(d) Federal awarding agencies that do 
not use the SF–424 form should indi-
cate whether the application is subject 
to review by the State under E.O. 12372.

§ 518.13 Debarment and suspension. 

Federal awarding agencies and re-
cipients shall comply with the non-
procurement debarment and suspension 
rule, implementing E.O.’s 12549 and 
12689, ‘‘Debarment and Suspension.’’ 
This rule restricts subawards and con-
tracts with certain parties that are 
debarred, suspended or otherwise ex-
cluded from or ineligible for participa-
tion in Federal assistance programs or 
activities.
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§ 518.14 Special award conditions. 
(a) Federal awarding agencies may 

impose additional requirements as 
needed, if an applicant or recipient: 

(1) Has a history of poor performance, 
(2) Is not financially stable, 
(3) Has a management system that 

does not meet the standards prescribed 
in this part, 

(4) Has not conformed to the terms 
and conditions of a previous award, or 

(5) Is not otherwise responsible. 
(b) Additional requirements may 

only be imposed provided that such ap-
plicant or recipient is notified in writ-
ing as to: 

(1) The nature of the additional re-
quirements, 

(2) The reason why the additional re-
quirements are being imposed, 

(3) The nature of the corrective ac-
tion needed, 

(4) The time allowed for completing 
the corrective actions, and 

(5) The method for requesting recon-
sideration of the additional require-
ments imposed.

§ 518.15 Metric system of measure-
ment. 

The Metric Conversion Act, as 
amended by the Omnibus Trade and 
Competitiveness Act (15 U.S.C. 205), de-
clares that the metric system is the 
preferred measurement system for U.S. 
trade and commerce. The Act requires 
each Federal agency to establish a date 
or dates in consultation with the Sec-
retary of Commerce, when the metric 
system of measurement will be used in 
the agency’s procurements, grants, and 
other business-related activities. Met-
ric implementation may take longer 
where the use of the system is initially 
impractical or likely to cause signifi-
cant inefficiencies in the accomplish-
ment of federally-funded activities. 
Federal awarding agencies shall follow 
the provisions of E.O. 12770, ‘‘Metric 
Usage in Federal Government Pro-
grams.’’

§ 518.16 Resource Conservation and 
Recovery Act. 

Under the Act, any State agency or 
agency of a political subdivision of a 
State which is using appropriated Fed-
eral funds must comply with section 
6002. Section 6002 requires that pref-

erence be given in procurement pro-
grams to the purchase of specific prod-
ucts containing recycled materials 
identified in guidelines developed by 
the Environmental Protection Agency 
(EPA) (40 CFR Parts 247–254). Accord-
ingly, State and local institutions of 
higher education, hospitals, and non-
profit organizations that receive direct 
Federal awards or other Federal funds 
shall give preference in their procure-
ment programs funded with Federal 
funds to the purchase of recycled prod-
ucts pursuant to the EPA guidelines.

§ 518.17 Certification and representa-
tions. 

Unless prohibited by statute or codi-
fied regulation, each Federal awarding 
agency is authorized and encouraged to 
allow recipients to submit certifi-
cations and representations required 
by statute, executive order, or regula-
tion on an annual basis, if the recipi-
ents have ongoing and continuing rela-
tionships with the agency. Annual cer-
tifications and representations shall be 
signed by responsible officials with the 
authority to ensure recipients’ compli-
ance with the pertinent requirements.

Subpart C—Post-Award 
Requirements

FINANCIAL AND PROGRAM MANAGEMENT

§ 518.20 Purpose of financial and pro-
gram management. 

Sections 518.21 through 518.28 pre-
scribe standards for financial manage-
ment systems, methods for making 
payments and rules for: satisfying cost 
sharing and matching requirements, 
accounting for program income, budget 
revision approvals, making audits, de-
termining allowability of cost, and es-
tablishing fund availability.

§ 518.21 Standards for financial man-
agement systems. 

(a) Federal awarding agencies shall 
require recipients to relate financial 
data to performance data and develop 
unit cost information whenever prac-
tical. 

(b) Recipients’ financial management 
systems shall provide for the following. 

(1) Accurate, current and complete 
disclosure of the financial results of
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each federally-sponsored project or 
program in accordance with the report-
ing requirements set forth in § 19.52. If 
a Federal awarding agency requires re-
porting on an accrual basis from a re-
cipient that maintains its records on 
other than an accrual basis, the recipi-
ent shall not be required to establish 
an accrual accounting system. These 
recipients may develop such accrual 
data for its reports on the basis of an 
analysis of the documentation on hand. 

(2) Records that identify adequately 
the source and application of funds for 
federally-sponsored activities. These 
records shall contain information per-
taining to Federal awards, authoriza-
tions, obligations, unobligated bal-
ances, assets, outlays, income and in-
terest. 

(3) Effective control over and ac-
countability for all funds, property and 
other assets. Recipients shall ade-
quately safeguard all such assets and 
assure they are used solely for author-
ized purposes. 

(4) Comparison of outlays with budg-
et amounts for each award. Whenever 
appropriate, financial information 
should be related to performance and 
unit cost data. 

(5) Written procedures to minimize 
the time elapsing between the transfer 
of funds to the recipient from the U.S. 
Treasury and the issuance or redemp-
tion of checks, warrants or payments 
by other means for program purposes 
by the recipient. To the extent that the 
provisions of the Cash Management Im-
provement Act (CMIA) (Pub. L. 101–453) 
govern, payment methods of State 
agencies, instrumentalities, and fiscal 
agents shall be consistent with CMIA 
Treasury-State Agreements or the 
CMIA default procedures codified at 31 
CFR part 205, ‘‘Withdrawal of Cash 
from the Treasury for Advances under 
Federal Grant and Other Programs.’’

(6) Written procedures for deter-
mining the reasonableness, allocability 
and allowability of costs in accordance 
with the provisions of the applicable 
Federal cost principles and the terms 
and conditions of the award. 

(7) Accounting records including cost 
accounting records that are supported 
by source documentation. 

(c) Where the Federal Government 
guarantees or insures the repayment of 

money borrowed by the recipient, the 
Federal awarding agency, at its discre-
tion, may require adequate bonding 
and insurance if the bonding and insur-
ance requirements of the recipient are 
not deemed adequate to protect the in-
terest of the Federal Government. 

(d) The Federal awarding agency may 
require adequate fidelity bond coverage 
where the recipient lacks sufficient 
coverage to protect the Federal Gov-
ernment’s interest. 

(e) Where bonds are required in the 
situations described above, the bonds 
shall be obtained from companies hold-
ing certificates of authority as accept-
able sureties, as prescribed in 31 CFR 
part 223, ‘‘Surety Companies Doing 
Business with the United States.’’

§ 518.22 Payment. 
(a) Payment methods shall minimize 

the time elapsing between the transfer 
of funds from the United States Treas-
ury and the issuance or redemption of 
checks, warrants, or payment by other 
means by the recipients. Payment 
methods of State agencies or instru-
mentalities shall be consistent with 
Treasury-State CMIA agreements or 
default procedures codified at 31 CFR 
part 205. 

(b)(1) Recipients are to be paid in ad-
vance, provided they maintain or dem-
onstrate the willingness to maintain: 

(i) Written procedures that minimize 
the time elapsing between the transfer 
of funds and disbursement by the re-
cipient, and 

(ii) Financial management systems 
that meet the standards for fund con-
trol and accountability as established 
in section § 518.21. 

(2) Cash advances to a recipient orga-
nization shall be limited to the min-
imum amounts needed and be timed to 
be in accordance with the actual, im-
mediate cash requirements of the re-
cipient organization in carrying out 
the purpose of the approved program or 
project. The timing and amount of cash 
advances shall be as close as is admin-
istratively feasible to the actual dis-
bursements by the recipient organiza-
tion for direct program or project costs 
and the proportionate share of any al-
lowable indirect costs. 

(c) Whenever possible, advances shall 
be consolidated to cover anticipated
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cash needs for all awards made by the 
Federal awarding agency to the recipi-
ent. 

(1) Advance payment mechanisms in-
clude, but are not limited to, Treasury 
check and electronic funds transfer. 

(2) Advance payment mechanisms are 
subject to 31 CFR part 205. 

(3) Recipients shall be authorized to 
submit requests for advances and reim-
bursements at least monthly when 
electronic fund transfers are not used. 

(d) Requests for Treasury check ad-
vance payment shall be submitted on 
SF–270, ‘‘Request for Advance or Reim-
bursement,’’ or other forms as may be 
authorized by OMB. This form is not to 
be used when Treasury check advance 
payments are made to the recipient 
automatically through the use of a pre-
determined payment schedule or if pre-
cluded by special Federal awarding 
agency instructions for electronic 
funds transfer. 

(e) Reimbursement is the preferred 
method when the requirements in para-
graph (b) cannot be met. Federal 
awarding agencies may also use this 
method on any construction agree-
ment, or if the major portion of the 
construction project is accomplished 
through private market financing or 
Federal loans, and the Federal assist-
ance constitutes a minor portion of the 
project. 

(1) When the reimbursement method 
is used, the Federal awarding agency 
shall make payment within 30 days 
after receipt of the billing, unless the 
billing is improper. 

(2) Recipients shall be authorized to 
submit request for reimbursement at 
least monthly when electronic funds 
are not used. 

(f) If a recipient cannot meet the cri-
teria for advance payments and the 
Federal awarding agency has deter-
mined that reimbursement is not fea-
sible because the recipient lacks suffi-
cient working capital, the Federal 
awarding agency may provide cash on a 
working capital advance basis. Under 
this procedure, the Federal awarding 
agency shall advance cash to the re-
cipient to cover its estimated disburse-
ment needs for an initial period gen-
erally geared to the awardee’s dis-
bursing cycle. Thereafter, the Federal 
awarding agency shall reimburse the 

recipient for its actual cash disburse-
ments. The working capital advance 
method of payment shall not be used 
for recipients unwilling or unable to 
provide timely advances to their sub-
recipient to meet the subrecipient’s ac-
tual cash disbursements. 

(g) To the extent available, recipi-
ents shall disburse funds available from 
repayments to and interest earned on a 
revolving fund, program income, re-
bates, refunds, contract settlements, 
audit recoveries and interest earned on 
such funds before requesting additional 
cash payments. 

(h) Unless otherwise required by stat-
ute, Federal awarding agencies shall 
not withhold payments for proper 
charges made by recipients at any time 
during the project period unless the 
conditions in paragraphs (h)(1) or (2) of 
this section apply. 

(1) A recipient has failed to comply 
with the project objectives, the terms 
and conditions of the award, or Federal 
reporting requirements. 

(2) The recipient or subrecipient is 
delinquent in a debt to the United 
States as defined in OMB Circular A–
129, ‘‘Managing Federal Credit Pro-
grams.’’ Under such conditions, the 
Federal awarding agency may, upon 
reasonable notice, inform the recipient 
that payments shall not be made for 
obligations incurred after a specified 
date until the conditions are corrected 
or the indebtedness to the Federal Gov-
ernment is liquidated. 

(i) Standards governing the use of 
banks and other institutions as deposi-
tories of funds advanced under awards 
are as follows: 

(1) Except for situations described in 
paragraph (i)(2) of this section, Federal 
awarding agencies shall not require 
separate depository accounts for funds 
provided to a recipient or establish any 
eligibility requirements for deposi-
tories for funds provided to a recipient. 
However, recipients must be able to ac-
count for the receipt, obligation and 
expenditure of funds. 

(2) Advances of Federal funds shall be 
deposited and maintained in insured 
accounts whenever possible. 

(j) Consistent with the national goal 
of expanding the opportunities for 
women-owned and minority-owned 
business enterprises, recipients shall be
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encouraged to use women-owned and 
minority-owned banks (a bank which is 
owned at least 50 percent by women or 
minority group members). 

(k) Recipients shall maintain ad-
vances of Federal funds in interest 
bearing accounts, unless the conditions 
in paragraphs (k)(1), (2) or (3) of this 
section apply. 

(1) The recipient receives less than 
$120,000 in Federal awards per year. 

(2) The best reasonably available in-
terest bearing account would not be ex-
pected to earn interest in excess of $250 
per year on Federal cash balances. 

(3) The depository would require an 
average or minimum balance so high 
that it would not be feasible within the 
expected Federal and non-Federal cash 
resources. 

(l) For those entities where CMIA 
and its implementing regulations do 
not apply, interest earned on Federal 
advances deposited in interest bearing 
accounts shall be remitted annually to 
Department of Health and Human 
Services, Payment Management Sys-
tem, P.O. Box 6021, Rockville, MD 
20852. Interest amounts up to $250 per 
year may be retained by the recipient 
for administrative expense. In keeping 
with Electric Funds Transfer rules, (31 
CFR part 206), interest should be remit-
ted to the HHS Payment Management 
System through an electric medium 
such as the FEDWIRE Deposit system. 
Recipients which do not have this ca-
pability should use a check. State uni-
versities and hospitals shall comply 
with CMIA, as it pertains to interest. If 
an entity subject to CMIA uses its own 
funds to pay pre-award costs for discre-
tionary awards without prior written 
approval from the Federal awarding 
agency, it waives its right to recover 
the interest under CMIA. 

(m) Except as noted elsewhere in this 
part, only the following forms shall be 
authorized for the recipients in re-
questing advances and reimburse-
ments. Federal agencies shall not re-
quire more than an original and two 
copies of these forms. 

(1) SF–270, Request for Advance or 
Reimbursement. Each Federal award-
ing agency shall adopt the SF–270 as a 
standard form for all nonconstruction 
programs when electronic funds trans-
fer or predetermined advance methods 

are not used. Federal awarding agen-
cies, however, have the option of using 
this form for construction programs in 
lieu of the SF–271, ‘‘Outlay Report and 
Request for Reimbursement for Con-
struction Programs.’’

(2) SF–271, Outlay Report and Re-
quest for Reimbursement for Construc-
tion Programs. Each Federal awarding 
agency shall adopt the SF–271 as the 
standard form to be used for requesting 
reimbursement for construction pro-
grams. However, a Federal awarding 
agency may substitute the SF–270 
when the Federal awarding agency de-
termines that it provides adequate in-
formation to meet Federal needs.

§ 518.23 Cost sharing or matching. 
(a) All contributions, including cash 

and third party in-kind, shall be ac-
cepted as part of the recipient’s cost 
sharing or matching when such con-
tributions meet all of the following cri-
teria. 

(1) Are verifiable from the recipient’s 
records. 

(2) Are not included as contributions 
for any other federally-assisted project 
or program. 

(3) Are necessary and reasonable for 
proper and efficient accomplishment of 
project or program objectives. 

(4) Are allowable under the applica-
ble cost principles. 

(5) Are not paid by the Federal Gov-
ernment under another award, except 
where authorized by Federal statute to 
be used for cost sharing or matching. 

(6) Are provided for in the approved 
budget when required by the Federal 
awarding agency. 

(7) Conform to other provisions of 
this part, as applicable. 

(b) Unrecovered indirect costs may be 
included as part of cost sharing or 
matching only with the prior approval 
of the Federal awarding agency. 

(c) Values for recipient contributions 
of services and property shall be estab-
lished in accordance with the applica-
ble cost principles. If a Federal award-
ing agency authorizes recipients to do-
nate buildings or land for construction/
facilities acquisition projects or long-
term use, the value of the donated 
property for cost sharing or matching 
shall be the lesser of paragraph (c) (1) 
or (2) of this section.
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(1) The certified value of the remain-
ing life of the property recorded in the 
recipient’s accounting records at the 
time of donation. 

(2) The current fair market value. 
However, when there is sufficient jus-
tification, the Federal awarding agen-
cy may approve the use of the current 
fair market value of the donated prop-
erty, even if it exceeds the certified 
value at the time of donation to the 
project. 

(d) Volunteer services furnished by 
professional and technical personnel, 
consultants, and other skilled and un-
skilled labor may be counted as cost 
sharing or matching if the service is an 
integral and necessary part of an ap-
proved project or program. Rates for 
volunteer services shall be consistent 
with those paid for similar work in the 
recipient’s organization. In those in-
stances in which the required skills are 
not found in the recipient organization, 
rates shall be consistent with those 
paid for similar work in the labor mar-
ket in which the recipient competes for 
the kind of services involved. In either 
case, paid fringe benefits that are rea-
sonable, allowable, and allocable may 
be included in the valuation. 

(e) When an employer other than the 
recipient furnishes the services of an 
employee, these services shall be val-
ued at the employee’s regular rate of 
pay (plus an amount of fringe benefits 
that are reasonable, allowable, and al-
locable, but exclusive of overhead 
costs), provided these services are in 
the same skill for which the employee 
is normally paid. 

(f) Donated supplies may include 
such items as expendable equipment, 
office supplies, laboratory supplies or 
workshop and classroom supplies. 
Value assessed to donated supplies in-
cluded in the cost sharing or matching 
share shall be reasonable and shall not 
exceed the fair market value of the 
property at the time of the donation. 

(g) The method used for determining 
cost sharing or matching for donated 
equipment, buildings and land for 
which title passes to the recipient may 
differ according to the purpose of the 
award, if the conditions in paragraphs 
(g)(1) or (2) of this section apply. 

(1) If the purpose of the award is to 
assist the recipient in the acquisition 

of equipment, buildings or land, the 
total value of the donated property 
may be claimed as cost sharing or 
matching. 

(2) If the purpose of the award is to 
support activities that require the use 
of equipment, buildings or land, nor-
mally only depreciation or use charges 
for equipment and buildings may be 
made. However, the full value of equip-
ment or other capital assets and fair 
rental charges for land may be allowed, 
provided that the Federal awarding 
agency has approved the charges. 

(h) The value of donated property 
shall be determined in accordance with 
the usual accounting policies of the re-
cipient, with the following qualifica-
tions. 

(1) The value of donated land and 
buildings shall not exceed its fair mar-
ket value at the time of donation to 
the recipient as established by an inde-
pendent appraiser (e.g., certified real 
property appraiser or General Services 
Administration representative) and 
certified by a responsible official of the 
recipient. 

(2) The value of donated equipment 
shall not exceed the fair market value 
of equipment of the same age and con-
dition at the time of donation. 

(3) The value of donated space shall 
not exceed the fair rental value of com-
parable space as established by an inde-
pendent appraisal of comparable space 
and facilities in a privately-owned 
building in the same locality. 

(4) The value of loaned equipment 
shall not exceed its fair rental value. 

(5) The following requirements per-
tain to the recipient’s supporting 
records for in-kind contributions from 
third parties. 

(i) Volunteer services shall be docu-
mented and, to the extent feasible, sup-
ported by the same methods used by 
the recipient for its own employees. 

(ii) The basis for determining the 
valuation for personal service, mate-
rial, equipment, buildings and land 
shall be documented.

§ 518.24 Program income. 

(a) Federal awarding agencies shall 
apply the standards set forth in this 
section in requiring recipient organiza-
tions to account for program income
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related to projects financed in whole or 
in part with Federal funds. 

(b) Except as provided in paragraph 
(h) of this section, program income 
earned during the project period shall 
be retained by the recipient and, in ac-
cordance with Federal awarding agency 
regulations or the terms and condi-
tions of the award, shall be used in one 
or more of the ways listed in the fol-
lowing. 

(1) Added to funds committed to the 
project by the Federal awarding agency 
and recipient and used to further eligi-
ble project or program objectives. 

(2) Used to finance the non-Federal 
share of the project or program. 

(3) Deducted from the total project or 
program allowable cost in determining 
the net allowable costs on which the 
Federal share of costs is based. 

(c) When an agency authorizes the 
disposition of program income as de-
scribed in paragraphs (b)(1) or (b)(2) of 
this section, program income in excess 
of any limits stipulated shall be used in 
accordance with paragraph (b)(3) of 
this section. 

(d) In the event that the Federal 
awarding agency does not specify in its 
regulations or the terms and condi-
tions of the award how program income 
is to be used, paragraph (b)(3) of this 
section shall apply automatically to 
all projects or programs except re-
search. For awards that support re-
search, paragraph (b)(1) of this section 
shall apply automatically unless the 
awarding agency indicates in the terms 
and conditions another alternative on 
the award or the recipient is subject to 
special award conditions, as indicated 
in § 518.14. 

(e) Unless Federal awarding agency 
regulations or the terms and condi-
tions of the award provide otherwise, 
recipients shall have no obligation to 
the Federal Government regarding pro-
gram income earned after the end of 
the project period. 

(f) If authorized by Federal awarding 
agency regulations or the terms and 
conditions of the award, costs incident 
to the generation of program income 
may be deducted from gross income to 
determine program income, provided 
these costs have not been charged to 
the award. 

(g) Proceeds from the sale of property 
shall be handled in accordance with the 
requirements of the Property Stand-
ards (See §§ 518.30 through 518.37). 

(h) Unless Federal awarding agency 
regulations or the terms and condition 
of the award provide otherwise, recipi-
ents shall have no obligation to the 
Federal Government with respect to 
program income earned from license 
fees and royalties for copyrighted ma-
terial, patents, patent applications, 
trademarks, and inventions produced 
under an award. However, Patent and 
Trademark Amendments (35 U.S.C. 18) 
apply to inventions made under an ex-
perimental, developmental, or research 
award.

§ 518.25 Revision of budget and pro-
gram plans. 

(a) The budget plan is the financial 
expression of the project or program as 
approved during the award process. It 
may include either the Federal and 
non-Federal share, or only the Federal 
share, depending upon Federal award-
ing agency requirements. It shall be re-
lated to performance for program eval-
uation purposes whenever appropriate. 

(b) Recipients are required to report 
deviations from budget and program 
plans, and request prior approvals for 
budget and program plan revisions, in 
accordance with this section. 

(c) For nonconstruction awards, re-
cipients shall request prior approvals 
from Federal awarding agencies for one 
or more of the following program or 
budget related reasons. 

(1) Change in the scope or the objec-
tive of the project or program (even if 
there is no associated budget revision 
requiring prior written approval). 

(2) Change in a key person specified 
in the application or award document. 

(3) The absence for more than three 
months, or a 25 percent reduction in 
time devoted to the project, by the ap-
proved project director or principal in-
vestigator. 

(4) The need for additional Federal 
funding. 

(5) The transfer of amounts budgeted 
for indirect costs to absorb increases in 
direct costs, or vice versa, if approval 
is required by the Federal awarding 
agency.
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(6) The inclusion, unless waived by 
the Federal awarding agency, of costs 
that require prior approval in accord-
ance with OMB Circular A–21, ‘‘Cost 
Principles for Institutions of Higher 
Education,’’ OMB Circular A–122, ‘‘Cost 
Principles for Non-Profit Organiza-
tions,’’ or 45 CFR part 74 Appendix E, 
‘‘Principles for Determining Costs Ap-
plicable to Research and Development 
under Grants and Contracts with Hos-
pitals,’’ or 48 CFR part 31, ‘‘Contract 
Cost Principles and Procedures,’’ as ap-
plicable. 

(7) The transfer of funds allotted for 
training allowances (direct payment to 
trainees) to other categories of ex-
pense. 

(8) Unless described in the applica-
tion and funded in the approved 
awards, the subaward, transfer or con-
tracting out of any work under an 
award. This provision does not apply to 
the purchase of supplies, material, 
equipment or general support services. 

(d) No other prior approval require-
ments for specific items may be im-
posed unless a deviation has been ap-
proved by OMB. 

(e) Except for requirements listed in 
paragraphs (c)(1) and (c)(4) of this sec-
tion, Federal awarding agencies are au-
thorized, at their option, to waive cost-
related and administrative prior writ-
ten approvals required by this part and 
OMB Circulars A–21 and A–122. Such 
waivers may include authorizing re-
cipients to do any one or more of the 
following: 

(1) Incur pre-award costs 90 calendar 
days prior to award or more than 90 
calendar days with the prior approval 
of the Federal awarding agency. All 
pre-award costs are incurred at the re-
cipient’s risk (i.e., the Federal award-
ing agency is under no obligation to re-
imburse such costs if for any reason 
the recipient does not receive an award 
or if the award is less than anticipated 
and inadequate to cover such costs). 

(2) Initiate a one-time extension of 
the expiration date of the award of up 
to 12 months unless one or more of the 
following conditions apply. For one-
time extensions, the recipient must no-
tify the Federal awarding agency in 
writing with the supporting reasons 
and revised expiration date at least 10 
days before the expiration date speci-

fied in the award. This one-time exten-
sion may not be exercised merely for 
the purpose of using unobligated bal-
ances. 

(i) The terms and conditions of award 
prohibit the extension. 

(ii) The extension requires additional 
Federal funds. 

(iii) The extension involves any 
change in the approved objectives or 
scope of the project. 

(3) Carry forward unobligated bal-
ances to subsequent funding periods. 

(4) For awards that support research, 
unless the Federal awarding agency 
provides otherwise in the award or in 
the agency’s regulations, the prior ap-
proval requirements described in para-
graph (e) of this section are automati-
cally waived (i.e., recipients need not 
obtain such prior approvals) unless one 
of the conditions included in paragraph 
(e)(2) of this section applies. 

(f) The Federal awarding agency 
may, at its option, restrict the transfer 
of funds among direct cost categories 
or programs, functions and activities 
for awards in which the Federal share 
of the project exceeds $100,000 and the 
cumulative amount of such transfers 
exceeds or is expected to exceed 10 per-
cent of the total budget as last ap-
proved by the Federal awarding agen-
cy. No Federal awarding agency shall 
permit a transfer that would cause any 
Federal appropriation or part thereof 
to be used for purposes other than 
those consistent with the original in-
tent of the appropriation. 

(g) All other changes to nonconstruc-
tion budgets, except for the changes de-
scribed in paragraph (j) of this section, 
do not require prior approval. 

(h) For construction awards, recipi-
ents shall request prior written ap-
proval promptly from Federal awarding 
agencies for budget revisions whether 
the conditions in paragraphs (h) (1), (2) 
or (3) of this section apply. 

(1) The revision results from changes 
in the scope or the objective of the 
project or program. 

(2) The need arises for additional 
Federal funds to complete the project. 

(3) A revision is desired which in-
volves specific costs for which prior 
written approval requirements may be 
imposed consistent with applicable 
OMB cost principles listed in § 518.27
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(i) No other prior approval require-
ments for specific items may be im-
posed unless a deviation has been ap-
proved by OMB. 

(j) When a Federal awarding agency 
makes an award that provides support 
for both construction and nonconstruc-
tion work, the Federal awarding agen-
cy may require the recipient to request 
prior approval from the Federal award-
ing agency before making any fund or 
budget transfers between the two types 
of work supported. 

(k) For both construction and non-
construction awards, Federal awarding 
agencies shall require recipients to no-
tify the Federal awarding agency in 
writing promptly whenever the amount 
of Federal authorized funds is expected 
to exceed the needs of the recipient for 
the project period by more than $5000 
or five percent of the Federal award, 
whichever is greater. This notification 
shall not be required if an application 
for additional funding is submitted for 
a continuation award. 

(l) When requesting approval for 
budget revisions, recipients shall use 
the budget forms that were used in the 
application unless the Federal award-
ing agency indicates a letter of request 
suffices. 

(m) Within 30 calendar days from the 
date of receipt of the request for budg-
et revisions, Federal awarding agencies 
shall review the request and notify the 
recipient whether the budget revisions 
have been approved. If the revision is 
still under consideration at the end of 
30 calendar days, the Federal awarding 
agency shall inform the recipient in 
writing of the date when the recipient 
may expect the decision.

§ 518.26 Non-Federal audits. 
(a) Recipients and subrecipients that 

are institutions of higher education or 
other non-profit organizations (includ-
ing hospitals) shall be subject to the 
audit requirements contained in the 
Single Audit Act Amendments of 1996 
(31 U.S.C. 7501–7507) and revised OMB 
Circular A–133, ‘‘Audits of States, 
Local Governments, and Non-Profit Or-
ganizations.’’

(b) State and local governments shall 
be subject to the audit requirements 
contained in the Single Audit Act 
Amendments of 1996 (31 U.S.C. 7501–

7507) and revised OMB Circular A–133, 
‘‘Audits of States, Local Governments, 
and Non-Profit Organizations.’’

(c) For-profit hospitals not covered 
by the audit provisions of revised OMB 
Circular A–133 shall be subject to the 
audit requirements of the Federal 
awarding agencies. 

(d) Commercial organizations shall 
be subject to the audit requirements of 
the Federal awarding agency or the 
prime recipients as incorporated into 
the award document. 

[59 FR 39440, Aug. 3, 1994, as amended at 62 
FR 45939, 45941, Aug. 29, 1997]

§ 518.27 Allowable costs. 

For each kind of recipient, there is a 
set of Federal principles for deter-
mining allowable costs. Allowability of 
costs shall be determined in accord-
ance with the cost principles applicable 
to the entity incurring the costs. Thus, 
allowability of costs incurred by State, 
local or federally-recognized Indian 
tribal governments is determined in 
accordance with the provisions of OMB 
Circular A–87, ‘‘Cost Principles for 
State and Local Governments.’’ The al-
lowability of costs incurred by non-
profit organizations is determined in 
accordance with the provisions of OMB 
Circular A–122, ‘‘Cost Principles for 
Non-Profit Organizations.’’ The allow-
ability of costs incurred by institutions 
of higher education is determined in 
accordance with the provisions of OMB 
Circular A–21, ‘‘Cost Principles for 
Educational Institutions.’’ The allow-
ability of costs incurred by hospitals is 
determined in accordance with the pro-
visions of Appendix E of 45 CFR part 74, 
‘‘Principles for Determining Costs Ap-
plicable to Research and Development 
Under Grants and Contracts with Hos-
pitals.’’ The allowability of costs in-
curred by commercial organizations 
and those non-profit organizations list-
ed in Attachment C to Circular A–122 is 
determined in accordance with the pro-
visions of the Federal Acquisition Reg-
ulation (FAR) at 48 CFR part 31.

§ 518.28 Period of availability of funds. 

Where a funding period is specified, a 
recipient may charge to the grant only
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allowable costs resulting from obliga-
tions incurred during the funding pe-
riod and any pre-award costs author-
ized by the Federal awarding agency.

PROPERTY STANDARDS

§ 518.30 Purpose of property stand-
ards. 

(a) Sections 518.31 through 518.37 set 
forth uniform standards governing 
management and disposition of prop-
erty furnished by the Federal Govern-
ment whose cost was charged to a 
project supported by a Federal award. 
Federal awarding agencies shall re-
quire recipients to observe these stand-
ards under awards and shall not impose 
additional requirements, unless specifi-
cally required by Federal statute. The 
recipient may use its own property 
management standards and procedures 
provided it observes the provisions of 
§§ 518.31 through 518.37.

§ 518.31 Insurance coverage. 
Recipients shall, at a minimum, pro-

vide the equivalent insurance coverage 
for real property and equipment ac-
quired with Federal funds as provided 
to property owned by the recipient. 
Federally-owned property need not be 
insured unless required by the terms 
and conditions of the award.

§ 518.32 Real property. 
Each Federal awarding agency shall 

prescribe requirements for recipients 
concerning the use and disposition of 
real property acquired in whole or in 
part under awards. Unless otherwise 
provided by statute, such require-
ments, at a minimum, shall contain 
the following. 

(a) Title to real property shall vest in 
the recipient subject to the condition 
that the recipient shall use the real 
property for the authorized purpose of 
the project as long as it is needed and 
shall not encumber the property with-
out approval of the Federal awarding 
agency. 

(b) The recipient shall obtain written 
approval by the Federal awarding agen-
cy for the use of real property in other 
federally-sponsored projects when the 
recipient determines that the property 
is no longer needed for the purpose of 
the original project. Use in other 

projects shall be limited to those under 
federally-sponsored projects (i.e., 
awards) or programs that have pur-
poses consistent with those authorized 
for support by the Federal awarding 
agencies. 

(c) When the real property is no 
longer needed as provided in para-
graphs (a) and (b) of this section, the 
recipient shall request disposition in-
structions from the Federal awarding 
agency or its successor Federal award-
ing agency. The Federal awarding 
agency shall observe one or more of the 
following disposition instructions. 

(1) The recipient may be permitted to 
retain title without further obligation 
to the Federal Government after it 
compensates the Federal Government 
for that percentage of the current fair 
market value of the property attrib-
utable to the Federal participation in 
the project. 

(2) The recipient may be directed to 
sell the property under guidelines pro-
vided by the Federal awarding agency 
and pay the Federal Government for 
that percentage of the current fair 
market value of the property attrib-
utable to the Federal participation in 
the project (after deducting actual and 
reasonable selling and fix-up expenses, 
if any, from the sales proceeds). When 
the recipient is authorized or required 
to sell the property, proper sales proce-
dures shall be established that provide 
for competition to the extent prac-
ticable and result in the highest pos-
sible return. 

(3) The recipient may be directed to 
transfer title to the property to the 
Federal Government or to an eligible 
third party provided that, in such 
cases, the recipient shall be entitled to 
compensation for its attributable per-
centage of the current fair market 
value of the property.

§ 518.33 Federally-owned and exempt 
property. 

(a) Federally-owned property. (1) 
Title to federally-owned property re-
mains vested in the Federal Govern-
ment. Recipients shall submit annually 
an inventory listing of federally-owned 
property in their custody to the Fed-
eral awarding agency. Upon completion 
of the award or when the property is no
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longer needed, the recipient shall re-
port the property to the Federal award-
ing agency for further Federal agency 
utilization. 

(2) If the Federal awarding agency 
has no further need for the property, it 
shall be declared excess and reported to 
the General Services Administration, 
unless the Federal awarding agency 
has statutory authority to dispose of 
the property by alternative methods 
(e.g., the authority provided by the 
Federal Technology Transfer Act (15 
U.S.C. 3710(I)) to donate research equip-
ment to educational and non-profit or-
ganizations in accordance with E.O. 
12821, ‘‘Improving Mathematics and 
Science Education in Support of the 
National Education Goals.’’) Appro-
priate instructions shall be issued to 
the recipient by the Federal awarding 
agency. 

(b) Exempt property. When statutory 
authority exists, the Federal awarding 
agency has the option to vest title to 
property acquired with Federal funds 
in the recipient without further obliga-
tion to the Federal Government and 
under conditions the Federal awarding 
agency considers appropriate. Such 
property is ‘‘exempt property.’’ Should 
a Federal awarding agency not estab-
lish conditions, title to exempt prop-
erty upon acquisition shall vest in the 
recipient without further obligation to 
the Federal Government.

§ 518.34 Equipment. 
(a) Title to equipment acquired by a 

recipient with Federal funds shall vest 
in the recipient, subject to conditions 
of this section. 

(b) The recipient shall not use equip-
ment acquired with Federal funds to 
provide services to non-Federal outside 
organizations for a fee that is less than 
private companies charge for equiva-
lent services, unless specifically au-
thorized by Federal statute, for as long 
as the Federal Government retains an 
interest in the equipment. 

(c) The recipient shall use the equip-
ment in the project or program for 
which it was acquired as long as need-
ed, whether or not the project or pro-
gram continues to be supported by Fed-
eral funds and shall not encumber the 
property without approval of the Fed-
eral awarding agency. When no longer 

needed for the original project or pro-
gram, the recipient shall use the equip-
ment in connection with its other fed-
erally-sponsored activities, in the fol-
lowing order or priority: 

(1) Activities sponsored by the Fed-
eral awarding agency which funded the 
original project, then 

(2) Activities sponsored by other Fed-
eral awarding agencies. 

(d) During the time that equipment 
is used on the project or program for 
which it was acquired, the recipient 
shall make it available for use on other 
projects or programs if such other use 
will not interfere with the work on the 
project or program for which the equip-
ment was originally acquired. First 
preference for such other use shall be 
given to other projects or programs 
sponsored by the Federal awarding 
agency that financed the equipment; 
second preference shall be given to 
projects or programs sponsored by 
other Federal awarding agencies. If the 
equipment is owned by the Federal 
Government, use on other activities 
not sponsored by the Federal Govern-
ment shall be permissible if authorized 
by the Federal awarding agency. User 
charges shall be treated as program in-
come. 

(e) When acquiring replacement 
equipment, the recipient may use the 
equipment to be replaced as trade-in or 
sell the equipment and use the pro-
ceeds to offset the costs of the replace-
ment equipment subject to the ap-
proval of the Federal awarding agency. 

(f) The recipient’s property manage-
ment standards for equipment acquired 
with Federal funds and federally-owned 
equipment shall include all of the fol-
lowing. 

(1) Equipment records shall be main-
tained accurately and shall include the 
following information. 

(i) A description of the equipment. 
(ii) Manufacturer’s serial number, 

model number, Federal stock number, 
national stock number, or other identi-
fication number. 

(iii) Source of the equipment, includ-
ing the award number. 

(iv) Whether title vests in the recipi-
ent or the Federal Government. 

(v) Acquisition date (or date re-
ceived, if the equipment was furnished 
by the Federal Government) and cost.
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(vi) Information from which one can 
calculate the percentage of Federal 
participation in the cost of the equip-
ment (not applicable to equipment fur-
nished by the Federal Government). 

(vii) Location and condition of the 
equipment and the date the informa-
tion was reported. 

(viii) Unit acquisition cost. 
(ix) Ultimate disposition data, in-

cluding date of disposal and sales price 
or the method used to determine cur-
rent fair market value where a recipi-
ent compensates the Federal awarding 
agency for its share. 

(2) Equipment owned by the Federal 
Government shall be identified to indi-
cate Federal ownership. 

(3) A physical inventory of equipment 
shall be taken and the results rec-
onciled with the equipment records at 
least once every two years. Any dif-
ferences between quantities deter-
mined by the physical inspection and 
those shown in the accounting records 
shall be investigated to determine the 
causes of the difference. The recipient 
shall, in connection with the inven-
tory, verify the existence, current uti-
lization, and continued need for the 
equipment. 

(4) A control system shall be in effect 
to insure adequate safeguards to pre-
vent loss, damage, or theft of the 
equipment. Any loss, damage, or theft 
of equipment shall be investigated and 
fully documented; if the equipment was 
owned by the Federal Government, the 
recipient shall promptly notify the 
Federal awarding agency. 

(5) Adequate maintenance procedures 
shall be implemented to keep the 
equipment in good condition. 

(6) Where the recipient is authorized 
or required to sell the equipment, prop-
er sales procedures shall be established 
which provide for competition to the 
extent practicable and result in the 
highest possible return. 

(g) When the recipient no longer 
needs the equipment, the equipment 
may be used for other activities in ac-
cordance with the following standards. 
For equipment with a current per unit 
fair market value of $5,000 or more, the 
recipient may retain the equipment for 
other uses provided that compensation 
is made to the original Federal award-
ing agency or its successor. The 

amount of compensation shall be com-
puted by applying the percentage of 
Federal participation in the cost of the 
original project or program to the cur-
rent fair market value of the equip-
ment. If the recipient has no need for 
the equipment, the recipient shall re-
quest disposition instructions from the 
Federal awarding agency. The Federal 
awarding agency shall determine 
whether the equipment can be used to 
meet the agency’s requirements. If no 
requirement exists within that agency, 
the availability of the equipment shall 
be reported to the General Services Ad-
ministration by the Federal awarding 
agency to determine whether a require-
ment for the equipment exists in other 
Federal agencies. The Federal award-
ing agency shall issue instructions to 
the recipient no later than 120 calendar 
days after the recipient’s request and 
the following procedures shall govern. 

(1) If so instructed or if disposition 
instructions are not issued within 120 
calendar days after the recipient’s re-
quest, the recipient shall sell the 
equipment and reimburse the Federal 
awarding agency an amount computed 
by applying to the sales proceeds the 
percentage of Federal participation in 
the cost of the original project or pro-
gram. However, the recipient shall be 
permitted to deduct and retain from 
the Federal share $500 or ten percent of 
the proceeds, whichever is less, for the 
recipient’s selling and handling ex-
penses. 

(2) If the recipient is instructed to 
ship the equipment elsewhere, the re-
cipient shall be reimbursed by the Fed-
eral Government by an amount which 
is computed by applying the percent-
age of the recipient’s participation in 
the cost of the original project or pro-
gram to the current fair market value 
of the equipment, plus any reasonable 
shipping or interim storage costs in-
curred. 

(3) If the recipient is instructed to 
otherwise dispose of the equipment, the 
recipient shall be reimbursed by the 
Federal awarding agency for such costs 
incurred in its disposition. 

(4) The Federal awarding agency may 
reserve the right to transfer the title 
to the Federal Government or to a
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third party named by the Federal Gov-
ernment when such third party is oth-
erwise eligible under existing statutes. 
Such transfer shall be subject to the 
following standards. 

(i) The equipment shall be appro-
priately identified in the award or oth-
erwise made known to the recipient in 
writing. 

(ii) The Federal awarding agency 
shall issue disposition instructions 
within 120 calendar days after receipt 
of a final inventory. The final inven-
tory shall list all equipment acquired 
with grant funds and federally-owned 
equipment. If the Federal awarding 
agency fails to issue disposition in-
structions within the 120 calendar day 
period, the recipient shall apply the 
standards of this section, as appro-
priate. 

(iii) When the Federal awarding 
agency exercises its right to take title, 
the equipment shall be subject to the 
provisions for federally-owned equip-
ment.

§ 518.35 Supplies and other expend-
able property. 

(a) Title to supplies and other ex-
pendable property shall vest in the re-
cipient upon acquisition. If there is a 
residual inventory of unused supplies 
exceeding $5000 in total aggregate 
value upon termination or completion 
of the project or program and the sup-
plies are not needed for any other fed-
erally-sponsored project or program, 
the recipient shall retain the supplies 
for use on non-Federal sponsored ac-
tivities or sell them, but shall, in ei-
ther cases, compensate the Federal 
Government for its share. The amount 
of compensation shall be computed in 
the same manner as for equipment. 

(b) The recipient shall not use sup-
plies acquired with Federal funds to 
provide services to non-Federal outside 
organizations for a fee that is less than 
private companies charge for equiva-
lent services, unless specifically au-
thorized by Federal statute as long as 
the Federal Government retains an in-
terest in the supplies.

§ 518.36 Intangible property. 
(a) The recipient may copyright any 

work that is subject to copyright and 
was developed, or for which ownership 

was purchased, under an award. The 
Federal awarding agency(ies) reserve a 
royalty-free, nonexclusive and irrev-
ocable right to reproduce, publish, or 
otherwise use the work for Federal pur-
poses, and to authorize others to do so. 

(b) Recipients are subject to applica-
ble regulations governing patents and 
inventions, including government-wide 
regulations issued by the Department 
of Commerce at 37 CFR part 401, 
‘‘Rights to Inventions Made by Non-
profit Organizations and Small Busi-
ness Firms Under Government Grants, 
Contracts and Cooperative Agree-
ments.’’ 

(c) Unless waived by the Federal 
awarding agency, the Federal Govern-
ment has the right to the following: 

(1) Obtain, reproduce, publish or oth-
erwise use the data first produced 
under an award. 

(2) Authorize others to receive, repro-
duce, publish, or otherwise use such 
data for Federal purposes. 

(d) Title to intangible property and 
debt instruments acquired under an 
award or subaward vests upon acquisi-
tion in the recipient. The recipient 
shall use that property for the origi-
nally-authorized purpose, and the re-
cipient shall not encumber the prop-
erty without approval of the Federal 
awarding agency. When no longer need-
ed for the originally authorized pur-
pose, disposition of the intangible prop-
erty shall occur in accordance with the 
provisions of paragraph § 19.34(g).

§ 518.37 Property trust relationship. 

Real property, equipment, intangible 
property and debt instruments that are 
acquired or improved with Federal 
funds shall be held in trust by the re-
cipient as trustee for the beneficiaries 
of the project or program under which 
the property was acquired or improved. 
Agencies may require recipients to 
record liens or other appropriate no-
tices of record to indicate that per-
sonal or real property has been ac-
quired or improved with Federal funds 
and that use and disposition conditions 
apply to the property.
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PROCUREMENT STANDARDS

§ 518.40 Purpose of procurement 
standards. 

Sections 518.41 through 518.48 set 
forth standards for use by recipients in 
establishing procedures for the pro-
curement of supplies and other expend-
able property, equipment, real property 
and other services with Federal funds. 
These standards are furnished to en-
sure that such materials and services 
are obtained in an effective manner 
and in compliance with the provisions 
of applicable Federal statutes and ex-
ecutive orders. No additional procure-
ment standards or requirements shall 
be imposed by the Federal awarding 
agencies upon recipients, unless spe-
cifically required by Federal statute or 
executive order or approved by OMB.

§ 518.41 Recipient responsibilities. 
The standards contained in this sec-

tion do not relieve the recipient of the 
contractual responsibilities arising 
under its contract(s). The recipient is 
the responsible authority, without re-
course to the Federal awarding agency, 
regarding the settlement and satisfac-
tion of all contractual and administra-
tive issues arising out of procurements 
entered into in support of an award or 
other agreement. This includes dis-
putes, claims, protests of award, source 
evaluation or other matters of a con-
tractual nature. Matters concerning 
violation of statute are to be referred 
to such Federal, State or local author-
ity as may have proper jurisdiction.

§ 518.42 Codes of conduct. 
The recipient shall maintain written 

standards of conduct governing the 
performance of its employees engaged 
in the award and administration of 
contracts. No employee, officer, or 
agent shall participate in the selection, 
award, or administration of a contract 
supported by Federal funds if a real or 
apparent conflict of interest would be 
involved. Such a conflict would arise 
when the employee, officer, or agent, 
any member of his or her immediate 
family, his or her partner, or an orga-
nization which employs or is about to 
employ any of the parties indicated 
herein, has a financial or other interest 
in the firm selected for an award. The 

officers, employees, and agents of the 
recipient shall neither solicit nor ac-
cept gratuities, favors, or anything of 
monetary value from contractors, or 
parties to subagreements. However, re-
cipients may set standards for situa-
tions in which the financial interest is 
not substantial or the gift is an unso-
licited item of nominal value. The 
standards of conduct shall provide for 
disciplinary actions to be applied for 
violations of such standards by offi-
cers, employees, or agents of the re-
cipient.

§ 518.43 Competition. 
All procurement transactions shall 

be conducted in a manner to provide, 
to the maximum extent practical, open 
and free competition. The recipient 
shall be alert to organizational con-
flicts of interest as well as noncompeti-
tive practices among contractors that 
may restrict or eliminate competition 
or otherwise restrain trade. In order to 
ensure objective contractor perform-
ance and eliminate unfair competitive 
advantage, contractors that develop or 
draft specifications, requirements, 
statements of work, invitations for 
bids and/or requests for proposals shall 
be excluded from competing for such 
procurements. Awards shall be made to 
the bidder or offeror whose bid or offer 
is responsive to the solicitation and is 
most advantageous to the recipient, 
price, quality and other factors consid-
ered. Solicitations shall clearly set 
forth all requirements that the bidder 
or offeror shall fulfill in order for the 
bid or offer to be evaluated by the re-
cipient. Any and all bids or offers may 
be rejected when it is in the recipient’s 
interest to do so.

§ 518.44 Procurement procedures. 
(a) All recipients shall establish writ-

ten procurement procedures. These 
procedures shall provide for, at a min-
imum, that the conditions in para-
graphs (a)(1), (2) and (3) of this section 
apply. 

(1) Recipients avoid purchasing un-
necessary items. 

(2) Where appropriate, an analysis is 
made of lease and purchase alter-
natives to determine which would be 
the most economical and practical pro-
curement for the Federal Government.
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(3) Solicitations for goods and serv-
ices provide for all of the following: 

(i) A clear and accurate description 
of the technical requirements for the 
material, product or service to be pro-
cured. In competitive procurements, 
such a description shall not contain 
features which unduly restrict com-
petition. 

(ii) Requirements which the bidder/
offeror must fulfill and all other fac-
tors to be used in evaluating bids or 
proposals. 

(iii) A description, whenever prac-
ticable, of technical requirements in 
terms or functions to be performed or 
performance required, including the 
range of acceptable characteristics or 
minimum acceptable standards. 

(iv) The specific features of ‘‘brand 
name or equal’’ descriptions that bid-
ders are required to meet when such 
items are included in the solicitation. 

(v) The acceptance, to the extent 
practicable and economically feasible, 
of products and services dimensioned in 
the metric system of measurement. 

(vi) Preference, to the extent prac-
ticable and economically feasible, for 
products and services that conserve 
natural resources and protect the envi-
ronment and are energy efficient. 

(b) Positive efforts shall be made by 
recipient to utilize small businesses, 
minority-owned firms, and women’s 
business enterprises, whenever pos-
sible. Recipients of Federal awards 
shall take all of the following steps to 
further this goal. 

(1) Ensure that small businesses, mi-
nority-owned firms, and women’s busi-
ness enterprises are used to the fullest 
extent practicable. 

(2) Make information on forthcoming 
opportunities available and arrange 
timeframes for purchases and contracts 
to encourage and facilitate participa-
tion by small businesses, minority-
owned firms, and women’s business en-
terprises. 

(3) Consider in the contract process 
whether firms competing for larger 
contracts intend to subcontract with 
small businesses, minority-owned 
firms, and women’s business enter-
prises. 

(4) Encourage contracting with con-
sortiums of small businesses, minority-
owned firms and women’s business en-

terprises when a contract is too large 
for one of these firms to handle individ-
ually. 

(5) Use of services and assistance, as 
appropriate, of such organizations as 
the Small Business Administration and 
the Department of Commerce’s Minor-
ity Business Development Agency in 
the solicitation and utilization of 
small businesses, minority-owned 
firms, and women’s business enter-
prises. 

(c) The type of procuring instruments 
used (e.g., fixed price contracts, cost re-
imbursable contracts, purchase orders, 
and incentive contracts) shall be deter-
mined by the recipient but shall be ap-
propriate for the particular procure-
ment and for promoting the best inter-
est of the program or project involved. 
The ‘‘cost-plus-a-percentage-of-cost’’ 
or ‘‘percentage of construction cost’’ 
methods of contracting shall not be 
used. 

(d) Contracts shall be made only with 
responsible contractors who possess 
the potential ability to perform suc-
cessfully under the terms and condi-
tions of the proposed procurement. 
Consideration shall be given to such 
matters as contractor integrity, record 
of past performance, financial and 
technical resources or accessibility to 
other necessary resources. In certain 
circumstances, contracts with certain 
parties are restricted by the implemen-
tation of E.O.’s 12549 and 12689, ‘‘De-
barment and Suspension.’’

(e) Recipients shall, on request, make 
available for the Federal awarding 
agency, pre-award review and procure-
ment documents, such as request for 
proposals or invitations for bids, inde-
pendent cost estimates, etc., when any 
of the following conditions apply. 

(1) A recipient’s procurement proce-
dures or operation fails to comply with 
the procurement standards in this part. 

(2) The procurement is expected to 
exceed the small purchase threshold 
fixed at 41 U.S.C. 403 (11) (currently 
$25,000) and is to be awarded without 
competition or only one bid or offer is 
received in response to a solicitation. 

(3) The procurement, which is ex-
pected to exceed the small purchase 
threshold, specifies a ‘‘brand name’’ 
product.
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(4) The proposed award over the 
small purchase threshold is to be 
awarded to other than the apparent 
low bidder under a sealed bid procure-
ment. 

(5) A proposed contract modification 
changes the scope of a contract or in-
creases the contract amount by more 
than the amount of the small purchase 
threshold.

§ 518.45 Cost and price analysis. 
Some form of cost or price analysis 

shall be made and documented in the 
procurement files in connection with 
every procurement action. Price anal-
ysis may be accomplished in various 
ways, including the comparison of 
price quotations submitted, market 
prices and similar indicia, together 
with discounts. Cost analysis is the re-
view and evaluation of each element of 
cost to determine reasonableness, 
allocability and allowability.

§ 518.46 Procurement records. 
Procurement records and files for 

purchases in excess of the small pur-
chase threshold shall include the fol-
lowing at a minimum: 

(a) Basis for contractor selection, 
(b) Justification for lack of competi-

tion when competitive bids or offers 
are not obtained, and 

(c) Basis for award cost or price.

§ 518.47 Contract administration. 
A system for contract administration 

shall be maintained to ensure con-
tractor conformance with the terms, 
conditions and specifications of the 
contract and to ensure adequate and 
timely follow up of all purchases. Re-
cipients shall evaluate contractor per-
formance and document, as appro-
priate, whether contractors have met 
the terms, conditions, and specifica-
tions of the contract.

§ 518.48 Contract provisions. 
The recipient shall include, in addi-

tion to provisions to define a sound and 
complete agreement, the following pro-
visions in all contracts. The following 
provisions shall also be applied to sub-
contracts. 

(a) Contracts in excess of the small 
purchase threshold shall contain con-
tractual provisions or conditions that 

allow for administrative, contractual, 
or legal remedies in instances in which 
a contractor violates or breaches the 
contract terms, and provide for such 
remedial actions as may be appro-
priate. 

(b) All contracts in excess of the 
small purchase threshold shall contain 
suitable provisions for termination by 
the recipient, including the manner by 
which termination shall be effected 
and the basis for settlement. In addi-
tion, such contracts shall describe con-
ditions under which the contract may 
be terminated for default as well as 
conditions where the contract may be 
terminated because of circumstances 
beyond the control of the contractor. 

(c) Except as otherwise required by 
statute, an award that requires the 
contracting (or subcontracting) for 
construction or facility improvements 
shall provide for the recipient to follow 
its own requirements relating to bid 
guarantees, performance bonds, and 
payment bonds unless the construction 
contract or subcontract exceeds 
$100,000. For those contracts or sub-
contracts exceeding $100,000, the Fed-
eral awarding agency may accept the 
bonding policy and requirements of the 
recipient, provided the Federal award-
ing agency has made a determination 
that the Federal Government’s interest 
is adequately protected. If such a de-
termination has not been made, the 
minimum requirements shall be as fol-
lows. 

(1) A bid guarantee from each bidder 
equivalent to five percent of the bid 
price. The ‘‘bid guarantee’’ shall con-
sist of a firm commitment such as a 
bid bond, certified check, or other ne-
gotiable instrument accompanying a 
bid as assurance that the bidder shall, 
upon acceptance of his bid, execute 
such contractual documents as may be 
required within the time specified. 

(2) A performance bond on the part of 
the contractor for 100 percent of the 
contract price. A ‘‘performance bond’’ 
is one executed in connection with a 
contract to secure fulfillment of all the 
contractor’s obligations under such 
contract. 

(3) A payment bond on the part of the 
contractor for 100 percent of the con-
tract price. A ‘‘payment bond’’ is one 
executed in connection with a contract
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to assure payment as required by stat-
ute of all persons supplying labor and 
material in the execution of the work 
provided for in the contract. 

(4) Where bonds are required in the 
situations described herein, the bonds 
shall be obtained from companies hold-
ing certificates of authority as accept-
able sureties pursuant to 31 CFR part 
223, ‘‘Surety Companies Doing Business 
with the United States.’’ 

(d) All negotiated contracts (except 
those for less than the small purchase 
threshold) awarded by recipients shall 
include a provision to the effect that 
the recipient, the Federal awarding 
agency, the Comptroller General of the 
United States, or any of their duly au-
thorized representatives, shall have ac-
cess to any books, documents, papers 
and records of the contractor which are 
directly pertinent to a specific pro-
gram for the purpose of making audits, 
examinations, excerpts and tran-
scriptions. 

(e) All contracts, including small 
purchases, awarded by recipients and 
their contractors shall contain the pro-
curement provisions of Appendix A to 
this part, as applicable.

REPORTS AND RECORDS

§ 518.50 Purpose of reports and 
records. 

Sections 518.51 through 518.53 set 
forth the procedures for monitoring 
and reporting on the recipient’s finan-
cial and program performance and the 
necessary standard reporting forms. 
They also set forth record retention re-
quirements.

§ 518.51 Monitoring and reporting pro-
gram performance. 

(a) Recipients are responsible for 
managing and monitoring each project, 
program, subaward, function or activ-
ity supported by the award. Recipients 
shall monitor subawards to ensure sub-
recipients have met the audit require-
ments as delineated in § 518.26. 

(b) The Federal awarding agency 
shall prescribe the frequency with 
which the performance reports shall be 
submitted. Except as provided in 
§ 518.51(f), performance reports shall 
not be required more frequently than 
quarterly or, less frequently than an-

nually. Annual reports shall be due 90 
calendar days after the grant year; 
quarterly or semi-annual reports shall 
be due 30 days after the reporting pe-
riod. The Federal awarding agency may 
require annual reports before the anni-
versary dates of multiple year awards 
in lieu of these requirements. The final 
performance reports are due 90 cal-
endar days after the expiration or ter-
mination of the award. 

(c) If inappropriate, a final technical 
or performance report shall not be re-
quired after completion of the project. 

(d) When required, performance re-
ports shall generally contain, for each 
award, brief information on each of the 
following. 

(1) A comparison of actual accom-
plishments with the goals and objec-
tives established for the period, the 
findings of the investigator, or both. 
Whenever appropriate and the output 
of programs or projects can be readily 
quantified, such quantitative data 
should be related to cost data for com-
putation of unit costs. 

(2) Reasons why established goals 
were not met, if appropriate. 

(3) Other pertinent information in-
cluding, when appropriate, analysis 
and explanation of cost overruns or 
high unit costs. 

(e) Recipients shall not be required to 
submit more than the original and two 
copies of performance reports. 

(f) Recipients shall immediately no-
tify the Federal awarding agency of de-
velopments that have a significant im-
pact on the award-supported activities. 
Also, notification shall be given in the 
case of problems, delays, or adverse 
conditions which materially impair the 
ability to meet the objectives of the 
award. This notification shall include a 
statement of the action taken or con-
templated, and any assistance needed 
to resolve the situation. 

(g) Federal awarding agencies may 
make site visits, as needed. 

(h) Federal awarding agencies shall 
comply with clearance requirements of 
5 CFR part 1320 when requesting per-
formance data from recipients.

§ 518.52 Financial reporting. 

(a) The following forms or such other 
forms as may be approved by OMB are
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authorized for obtaining financial in-
formation from recipients. 

(1) SF–269 or SF–269A, Financial Sta-
tus Report. 

(i) Each Federal awarding agency 
shall require recipients to use the SF–
269 or SF–269A to report the status of 
funds for all nonconstruction projects 
or programs. A Federal awarding agen-
cy may, however, have the option of 
not requiring the SF–269 or SF–269A 
when the SF–270, Request for Advance 
or Reimbursement, or SF–272, Report 
of Federal Cash Transactions, is deter-
mined to provide adequate information 
to meet its needs, except that a final 
SF–269 or SF–269A shall be required at 
the completion of the project when the 
SF–270 is used only for advances. 

(ii) The Federal awarding agency 
shall prescribe whether the report shall 
be on a cash or accrual basis. If the 
Federal awarding agency requires ac-
crual information and the recipient’s 
accounting records are not normally 
kept on the accrual basis, the recipient 
shall not be required to convert its ac-
counting system, but shall develop 
such accrual information through best 
estimates based on an analysis of the 
documentation on hand. 

(iii) The Federal awarding agency 
shall determine the frequency of the 
Financial Status Report for each 
project or program, considering the 
size and complexity of the particular 
project or program. However, the re-
port shall not be required more fre-
quently than quarterly or less fre-
quently than annually. A final report 
shall be required at the completion of 
the agreement. 

(iv) The Federal awarding agency 
shall require recipients to submit the 
SF–269 or SF–269A (an original and no 
more than two copies) no later than 30 
days after the end of each specified re-
porting period for quarterly and semi-
annual reports, and 90 calendar days 
for annual and final reports. Exten-
sions of reporting due dates may be ap-
proved by the Federal awarding agency 
upon request of the recipient. 

(2) SF–272, Report of Federal Cash 
Transactions. 

(i) When funds are advanced to re-
cipients the Federal awarding agency 
shall require each recipient to submit 
the SF–272 and, when necessary, its 

continuation sheet, SF–272a. The Fed-
eral awarding agency shall use this re-
port to monitor cash advanced to re-
cipients and to obtain disbursement in-
formation for each agreement with the 
recipients. 

(ii) Federal awarding agencies may 
require forecasts of Federal cash re-
quirements in the ‘‘Remarks’’ section 
of the report. 

(iii) When practical and deemed nec-
essary, Federal awarding agencies may 
require recipients to report in the 
‘‘Remarks’’ section the amount of cash 
advances received in excess of three 
days. Recipients shall provide short 
narrative explanations of actions taken 
to reduce the excess balances. 

(iv) Recipients shall be required to 
submit not more than the original and 
two copies of the SF–272 15 calendar 
days following the end of each quarter. 
The Federal awarding agencies may re-
quire a monthly report from those re-
cipients receiving advances totaling $1 
million or more per year. 

(v) Federal awarding agencies may 
waive the requirement for submission 
of the SF–272 for any one of the fol-
lowing reasons: 

(A) When monthly advances do not 
exceed $25,000 per recipient, provided 
that such advances are monitored 
through other forms contained in this 
section; 

(B) If, in the Federal awarding agen-
cy’s opinion, the recipient’s accounting 
controls are adequate to minimize ex-
cessive Federal advances; or, 

(C) When the electronic payment 
mechanisms provide adequate data. 

(b) When the Federal awarding agen-
cy needs additional information or 
more frequent reports, the following 
shall be observed. 

(1) When additional information is 
needed to comply with legislative re-
quirements, Federal awarding agencies 
shall issue instructions to require re-
cipients to submit such information 
under the ‘‘Remarks’’ section of the re-
ports. 

(2) When a Federal awarding agency 
determines that a recipient’s account-
ing system does not meet the standards 
in § 518.21, additional pertinent infor-
mation to further monitor awards may 
be obtained upon written notice to the 
recipient until such time as the system
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is brought up to standard. The Federal 
awarding agency, in obtaining this in-
formation, shall comply with report 
clearance requirements of 5 CFR part 
1320. 

(3) Federal awarding agencies are en-
couraged to shade out any line item on 
any report if not necessary. 

(4) Federal awarding agencies may 
accept the identical information from 
the recipients in machine readable for-
mat or computer printouts or elec-
tronic outputs in lieu of prescribed for-
mats. 

(5) Federal awarding agencies may 
provide computer or electronic outputs 
to recipients when such expedites or 
contributes to the accuracy of report-
ing.

§ 518.53 Retention and access require-
ments for records. 

(a) This section sets forth require-
ments for record retention and access 
to records for awards to recipients. 
Federal awarding agencies shall not 
impose any other record retention or 
access requirements upon recipients. 

(b) Financial records, supporting doc-
uments, statistical records, and all 
other records pertinent to an award 
shall be retained for a period of three 
years from the date of submission of 
the final expenditure report or, for 
awards that are renewed quarterly or 
annually, from the date of the submis-
sion of the quarterly or annual finan-
cial report, as authorized by the Fed-
eral awarding agency. The only excep-
tions are the following. 

(1) If any litigation, claim, or audit is 
started before the expiration of the 3-
year period, the records shall be re-
tained until all litigation, claims or 
audit findings involving the records 
have been resolved and final action 
taken. 

(2) Records for real property and 
equipment acquired with Federal funds 
shall be retained for 3 years after final 
disposition. 

(3) When records are transferred to or 
maintained by the Federal awarding 
agency, the 3-year retention require-
ment is not applicable to the recipient. 

(4) Indirect cost rate proposals, cost 
allocations plans, etc. as specified in 
paragraph § 518.53(g). 

(c) Copies of original records may be 
substituted for the original records if 
authorized by the Federal awarding 
agency. 

(d) The Federal awarding agency 
shall request transfer of certain 
records to its custody from recipients 
when it determines that the records 
possess long term retention value. 
However, in order to avoid duplicate 
recordkeeping, a Federal awarding 
agency may make arrangements for re-
cipients to retain any records that are 
continuously needed for joint use. 

(e) The Federal awarding agency, the 
Inspector General, Comptroller Gen-
eral of the United States, or any of 
their duly authorized representatives, 
have the right of timely and unre-
stricted access to any books, docu-
ments, papers, or other records of re-
cipients that are pertinent to the 
awards, in order to make audits, ex-
aminations, excerpts, transcripts and 
copies of such documents. This right 
also includes timely and reasonable ac-
cess to a recipient’s personnel for the 
purpose of interview and discussion re-
lated to such documents. The rights of 
access in this paragraph are not lim-
ited to the required retention period, 
but shall last as long as records are re-
tained. 

(f) Unless required by statute, no 
Federal awarding agency shall place 
restrictions on recipients that limit 
public access to the records of recipi-
ents that are pertinent to an award, ex-
cept when the Federal awarding agency 
can demonstrate that such records 
shall be kept confidential and would 
have been exempted from disclosure 
pursuant to the Freedom of Informa-
tion Act (5 U.S.C. 552) if the records 
had belonged to the Federal awarding 
agency. 

(g) Indirect cost rate proposals, cost 
allocations plans, etc. Paragraphs (g)(1) 
and (g)(2) of this section apply to the 
following types of documents, and their 
supporting records: indirect cost rate 
computations or proposals, cost alloca-
tion plans, and any similar accounting 
computations of the rate at which a 
particular group of costs is chargeable 
(such as computer usage chargeback 
rates or composite fringe benefit 
rates).
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(1) If submitted for negotiation. If 
the recipient submits to the Federal 
awarding agency or the subrecipient 
submits to the recipient the proposal, 
plan, or other computation to form the 
basis for negotiation of the rate, then 
the 3-year retention period for its sup-
porting records starts on the date of 
such submission. 

(2) If not submitted for negotiation. 
If the recipient is not required to sub-
mit to the Federal awarding agency or 
the subrecipient is not required to sub-
mit to the recipient the proposal, plan, 
or other computation for negotiation 
purposes, then the 3-year retention pe-
riod for the proposal, plan, or other 
computation and its supporting records 
starts at the end of the fiscal year (or 
other accounting period) covered by 
the proposal, plan, or other computa-
tion.

TERMINATION AND ENFORCEMENT

§ 518.60 Purpose of termination and 
enforcement. 

Sections 518.61 and 518.62 set forth 
uniform suspension, termination and 
enforcement procedures.

§ 518.61 Termination. 
(a) Awards may be terminated in 

whole or in part only if the conditions 
in paragraphs (a)(1), (2) or (3) of this 
section apply. 

(1) By the Federal awarding agency, 
if a recipient materially fails to com-
ply with the terms and conditions of an 
award. 

(2) By the Federal awarding agency 
with the consent of the recipient, in 
which case the two parties shall agree 
upon the termination conditions, in-
cluding the effective date and, in the 
case of partial termination, the portion 
to be terminated. 

(3) By the recipient upon sending to 
the Federal awarding agency written 
notification setting forth the reasons 
for such termination, the effective 
date, and, in the case of partial termi-
nation, the portion to be terminated. 
However, if the Federal awarding agen-
cy determines in the case of partial 
termination that the reduced or modi-
fied portion of the grant will not ac-
complish the purposes for which the 
grant was made, it may terminate the 

grant in its entirety under either para-
graphs (a)(1) or (2) of this section. 

(b) If costs are allowed under an 
award, the responsibilities of the re-
cipient referred to in § 518.71(a), includ-
ing those for property management as 
applicable, shall be considered in the 
termination of the award, and provi-
sion shall be made for continuing re-
sponsibilities of the recipient after ter-
mination, as appropriate.

§ 518.62 Enforcement. 

(a) Remedies for noncompliance. If a 
recipient materially fails to comply 
with the terms and conditions of an 
award, whether stated in a Federal 
statute, regulation, assurance, applica-
tion, or notice of award, the Federal 
awarding agency may, in addition to 
imposing any of the special conditions 
outlined in § 518.14, take one or more of 
the following actions, as appropriate in 
the circumstances. 

(1) Temporarily withhold cash pay-
ments pending correction of the defi-
ciency by the recipient or more severe 
enforcement action by the Federal 
awarding agency. 

(2) Disallow (that is, deny both use of 
funds and any applicable matching 
credit for) all or part of the cost of the 
activity or action not in compliance. 

(3) Wholly or partly suspend or ter-
minate the current award. 

(4) Without further awards for the 
project or program. 

(5) Take other remedies that may be 
legally available. 

(b) Hearings and appeals. In taking 
an enforcement action, the awarding 
agency shall provide the recipient an 
opportunity for hearing, appeal, or 
other administrative proceeding to 
which the recipient is entitled under 
any statute or regulation applicable to 
the action involved. 

(c) Effects of suspension and termi-
nation. Costs of a recipient resulting 
from obligations incurred by the re-
cipient during a suspension or after 
termination of an award are not allow-
able unless the awarding agency ex-
pressly authorizes them in the notice 
of suspension or termination or subse-
quently. Other recipient costs during 
suspension or after termination which 
are necessary and not reasonably
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avoidable are allowable if the condi-
tions in paragraphs (c) (1) or (2) of this 
section apply. 

(1) The costs result from obligations 
which were properly incurred by the re-
cipient before the effective date of sus-
pension or termination, are not in an-
ticipation of it, and in the case of a ter-
mination, are noncancellable. 

(2) The costs would be allowable if 
the award were not suspended or ex-
pired normally at the end of the fund-
ing period in which the termination 
takes effect. 

(d) Relationship to debarment and 
suspension. The enforcement remedies 
identified in this section, including 
suspension and termination, do not 
preclude a recipient from being subject 
to debarment and suspension under 
E.O.s 12549 and 12689 and the Federal 
awarding agency implementing regula-
tions (see § 518.13).

Subpart D—After-the-Award 
Requirements

§ 518.70 Purpose. 
Sections 518.71 through 518.73 contain 

closeout procedures and other proce-
dures for subsequent disallowances and 
adjustments.

§ 518.71 Closeout procedures. 
(a) Recipients shall submit, within 90 

calendar days after the date of comple-
tion of the award, all financial, per-
formance, and other reports as required 
by the terms and conditions of the 
award. The Federal awarding agency 
may approve extensions when re-
quested by the recipient. 

(b) Unless the Federal awarding agen-
cy authorizes an extension, a recipient 
shall liquidate all obligations incurred 
under the award not later than 90 cal-
endar days after the funding period or 
the date of completion as specified in 
the terms and conditions of the award 
or in agency implementing instruc-
tions. 

(c) The Federal awarding agency 
shall make prompt payments to a re-
cipient for allowable reimbursable 
costs under the award being closed out. 

(d) The recipient shall promptly re-
fund any balances of unobligated cash 
that the Federal awarding agency has 
advanced or paid and that is not au-

thorized to be retained by the recipient 
for use in other projects. OMB Circular 
A–129 governs unreturned amounts that 
become delinquent debts. 

(e) When authorized by the terms and 
conditions of the award, the Federal 
awarding agency shall make a settle-
ment for any upward or downward ad-
justments to the Federal share of costs 
after closeout reports are received. 

(f) The recipient shall account for 
any real and personal property ac-
quired with Federal funds or received 
from the Federal Government in ac-
cordance with §§ 518.31 through 518.37. 

(g) In the event a final audit has not 
been performed prior to the closeout of 
an award, the Federal awarding agency 
shall retain the right to recover an ap-
propriate amount after fully consid-
ering the recommendations on dis-
allowing costs resulting from the final 
audit.

§ 518.72 Subsequent adjustments and 
continuing responsibilities. 

(a) The closeout of an award does not 
affect any of the following. 

(1) The right of the Federal awarding 
agency to disallow costs and recover 
funds on the basis of a later audit or 
other review. 

(2) The obligation of the recipient to 
return any funds due as a result of 
later refunds, corrections, or other 
transactions. 

(3) Audit requirements in § 518.26. 
(4) Property management require-

ments in §§ 518.31 through 518.37. 
(5) Records retention as required in 

§ 518.53. 
(b) After closeout of an award, a rela-

tionship created under an award may 
be modified or ended in whole or in 
part with the consent of the Federal 
awarding agency and the recipient, 
provided the responsibilities of the re-
cipient referred to in § 518.73(a), includ-
ing those for property management as 
applicable, are considered and provi-
sions made for continuing responsibil-
ities of the recipient, as appropriate.

§ 518.73 Collection of amounts due. 

(a) Any funds paid to a recipient in 
excess of the amount to which the re-
cipient is finally determined to be enti-
tled under the terms and conditions of
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the award constitute a debt to the Fed-
eral Government. If not paid within a 
reasonable period after the demand for 
payment, the Federal awarding agency 
may reduce the debt by the provisions 
of paragraphs (a) (1), (2) or (3) of this 
section. 

(1) Making an administrative offset 
against other requests for reimburse-
ments. 

(2) Withholding advance payments 
otherwise due to the recipient. 

(3) Taking over action permitted by 
statute. 

(b) Except as otherwise provided by 
law, the Federal awarding agency shall 
charge interest on an overdue debt in 
accordance with 4 CFR chapter II, 
‘‘Federal Claims Collection Stand-
ards.’’

APPENDIX A TO PART 518—CONTRACT 
PROVISIONS 

All contracts, awarded by a recipient in-
cluding small purchases, shall contain the 
following provisions as applicable: 

1. Equal Employment Opportunity—All con-
tracts shall contain a provision requiring 
compliance with E.O. 11246, ‘‘Equal Employ-
ment Opportunity,’’ as amended by E.O. 
11375, ‘‘Amending Executive Order 11246 Re-
lating to Equal Employment Opportunity,’’ 
and as supplemented by regulations at 41 
CFR part 60, ‘‘Office of Federal Contract 
Compliance Programs, Equal Employment 
Opportunity, Department of Labor.’’

2. Copeland ‘‘Anti-Kickback’’ Act (18 U.S.C. 
874 and 40 U.S.C. 276c)—All contracts and sub-
grants in excess of $2,000 for construction or 
repair awarded by recipients and subrecipi-
ents shall include a provision for compliance 
with the Copeland ‘‘Anti-Kickback’’ Act (18 
U.S.C. 874), as supplemented by Department 
of Labor regulations (29 CFR part 3, ‘‘Con-
tractors and Subcontractors on Public Build-
ing or Public Work Financed in Whole or in 
part by Loans or Grants from the United 
States’’). The Act provides that each con-
tractor or subrecipient shall be prohibited 
from inducing, by any means, any person 
employed in the construction, completion, or 
repair of public work, to give up any part of 
the compensation to which he is otherwise 
entitled. The recipient shall report all sus-
pected or reported violations to the Federal 
awarding agency. 

3. Davis-Bacon Act, as amended (40 U.S.C. 
276a to a–7)—When required by Federal pro-
gram legislation, all construction contracts 
awarded by the recipients and subrecipients 
of more than $2,000 shall include a provision 
for compliance with the Davis-Bacon Act (40 
U.S.C. 276a to a–7) and as supplemented by 

Department of Labor regulations (29 CFR 
part 5, ‘‘Labor Standards Provisions Applica-
ble to Contracts Governing Federally Fi-
nanced and Assisted Construction’’). Under 
this Act, contractors shall be required to pay 
wages to laborers and mechanics at a rate 
not less than the minimum wages specified 
in a wage determination made by the Sec-
retary of Labor. In addition, contractors 
shall be required to pay wages not less than 
once a week. The recipient shall place a copy 
of the current prevailing wage determination 
issued by the Department of Labor in each 
solicitation and the award of a contract shall 
be conditioned upon the acceptance of the 
wage determination. The recipient shall re-
port all suspected or reported violations to 
the Federal awarding agency. 

4. Contract Work Hours and Safety Standards 
Act (40 U.S.C. 327–333)—Where applicable, all 
contracts awarded by recipients in excess of 
$2,000 for construction contracts and in ex-
cess of $2,500 for other contracts that involve 
the employment of mechanics or laborers 
shall include a provision for compliance with 
Sections 102 and 107 of the Contract Work 
Hours and Safety Standards Act (40 U.S.C. 
327–333), as supplemented by Department of 
Labor regulations (29 CFR part 5). Under 
Section 102 of the Act, each contractor shall 
be required to compute the wages of every 
mechanic and laborer on the basis of a stand-
ard work week of 40 hours. Work in excess of 
the standard work week is permissible pro-
vided that the worker is compensated at a 
rate of not less than 11⁄2 times the basic rate 
of pay for all hours worked in excess of 40 
hours in the work week. Section 107 of the 
Act is applicable to construction work and 
provides that no laborer or mechanic shall be 
required to work in surroundings or under 
working conditions which are unsanitary, 
hazardous or dangerous. These requirements 
do not apply to the purchases of supplies or 
materials or articles ordinarily available on 
the open market, or contracts for transpor-
tation or transmission of intelligence. 

5. Rights to Inventions Made Under a Con-
tract or Agreement—Contracts or agreements 
for the performance of experimental, devel-
opmental, or research work shall provide for 
the right of the Federal Government and the 
recipient in any resulting invention in ac-
cordance with 37 CFR part 401, ‘‘Rights to In-
ventions Made by Nonprofit Organizations 
and Small Business Firms Under Govern-
ment Grants, Contracts and Cooperative 
Agreements,’’ and any implementing regula-
tions issued by the awarding agency. 

6. Clean Air Act (42 U.S.C. 7401 et seq.) and 
the Federal Water Pollution Control Act (33 
U.S.C. 1251 et seq.), as amended—Contracts 
and subgrants of amounts in excess of 
$100,000 shall contain a provision that re-
quires the recipient to agree to comply with 
all applicable standards, orders or regula-
tions issued pursuant to the Clean Air Act
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(42 U.S.C. 7401 et seq.) and the Federal Water 
Pollution Control Act as amended (33 U.S.C. 
1251 et seq.). Violations shall be reported to 
the Federal awarding agency and the Re-
gional Office of the Environmental Protec-
tion Agency (EPA). 

7. Byrd Anti-Lobbying Amendment (31 U.S.C. 
1352)—Contractors who apply or bid for an 
award of $100,000 or more shall file the re-
quired certification. Each tier certifies to 
the tier above that it will not and has not 
used Federal appropriated funds to pay any 
person or organization for influencing or at-
tempting to influence an officer or employee 
of any agency, a member of Congress, officer 
or employee of Congress, or an employee of a 
member of Congress in connection with ob-
taining any Federal contract, grant or any 
other award covered by 31 U.S.C. 1352. Each 
tier shall also disclose any lobbying with 
non-Federal funds that takes place in con-
nection with obtaining any Federal award. 
Such disclosures are forwarded from tier to 
tier up to the recipient. 

8. Debarment and Suspension (E.O.s 12549 
and 12689)—No contract shall be made to par-
ties listed on the General Services Adminis-
tration’s List of Parties Excluded from Fed-
eral Procurement or Nonprocurement Pro-
grams in accordance with E.O.s 12549 and 
12689, ‘‘Debarment and Suspension’’ and 49 
CFR part 29. This list contains the names of 
parties debarred, suspended, or otherwise ex-
cluded by agencies, and contractors declared 
ineligible under statutory or regulatory au-
thority other than E.O. 12549. Contractors 
with awards that exceed the small purchase 
threshold shall provide the required certifi-
cation regarding its exclusion status and 
that of its principal employees.

PART 519—NEW RESTRICTIONS ON 
LOBBYING

Subpart A—General

Sec.
519.100 Conditions on use of funds. 
519.105 Definitions. 
519.110 Certification and disclosure.

Subpart B–Activities by Own Employees

519.200 Agency and legislative liaison. 
519.205 Professional and technical services. 
519.210 Reporting.

Subpart C—Activities by Other than Own 
Employees

519.300 Professional and technical services.

Subpart D—Penalties and Enforcement

519.400 Penalties. 
519.405 Penalty procedures. 
519.410 Enforcement.

Subpart E—Exemptions

519.500 Secretary of Defense.

Subpart F—Agency Reports

519.600 Semi-annual compilation. 
519.605 Inspector General report.
APPENDIX A TO PART 519—CERTIFICATION RE-

GARDING LOBBYING
APPENDIX B TO PART 519—DISCLOSURE FORM 

TO REPORT LOBBYING

AUTHORITY: Sec. 319, Public Law 101–121 (31 
U.S.C. 1352); 41 U.S.C. 701 et seq.

SOURCE: 55 FR 6737 and 6750, Feb. 26, 1990.

CROSS REFERENCE: See also Office of Man-
agement and Budget notice published at 54 
FR 52306, December 20, 1989.

Subpart A—General
§ 519.100 Conditions on use of funds. 

(a) No appropriated funds may be ex-
pended by the recipient of a Federal 
contract, grant, loan, or cooperative 
ageement to pay any person for influ-
encing or attempting to influence an 
officer or employee of any agency, a 
Member of Congress, an officer or em-
ployee of Congress, or an employee of a 
Member of Congress in connection with 
any of the following covered Federal 
actions: the awarding of any Federal 
contract, the making of any Federal 
grant, the making of any Federal loan, 
the entering into of any cooperative 
agreement, and the extension, continu-
ation, renewal, amendment, or modi-
fication of any Federal contract, grant, 
loan, or cooperative agreement. 

(b) Each person who requests or re-
ceives from an agency a Federal con-
tract, grant, loan, or cooperative 
agreement shall file with that agency a 
certification, set forth in appendix A, 
that the person has not made, and will 
not make, any payment prohibited by 
paragraph (a) of this section. 

(c) Each person who requests or re-
ceives from an agency a Federal con-
tract, grant, loan, or a cooperative 
agreement shall file with that agency a 
disclosure form, set forth in appendix 
B, if such person has made or has 
agreed to make any payment using 
nonappropriated funds (to include prof-
its from any covered Federal action), 
which would be prohibited under para-
graph (a) of this section if paid for with 
appropriated funds.

VerDate 0ct<09>2002 11:28 Oct 17, 2002 Jkt 197072 PO 00000 Frm 00193 Fmt 8010 Sfmt 8010 Y:\SGML\197072T.XXX 197072T



194

22 CFR Ch. V (4–1–02 Edition)§ 519.105

(d) Each person who requests or re-
ceives from an agency a commitment 
providing for the United States to in-
sure or guarantee a loan shall file with 
that agency a statement, set forth in 
appendix A, whether that person has 
made or has agreed to make any pay-
ment to influence or attempt to influ-
ence an officer or employee of any 
agency, a Member of Congress, an offi-
cer or employee of Congress, or an em-
ployee of a Member of Congress in con-
nection with that loan insurance or 
guarantee. 

(e) Each person who requests or re-
ceives from an agency a commitment 
providing for the United States to in-
sure or guarantee a loan shall file with 
that agency a disclosure form, set forth 
in appendix B, if that person has made 
or has agreed to make any payment to 
influence or attempt to influence an of-
ficer or employee of any agency, a 
Member of Congress, an officer or em-
ployee of Congress, or an employee of a 
Member of Congress in connection with 
that loan insurance or guarantee.

§ 519.105 Definitions. 
For purposes of this part: 
(a) Agency, as defined in 5 U.S.C. 

552(f), includes Federal executive de-
partments and agencies as well as inde-
pendent regulatory commissions and 
Government corporations, as defined in 
31 U.S.C. 9101(1). 

(b) Covered Federal action means any 
of the following Federal actions: 

(1) The awarding of any Federal con-
tract; 

(2) The making of any Federal grant; 
(3) The making of any Federal loan; 
(4) The entering into of any coopera-

tive agreement; and, 
(5) The extension, continuation, re-

newal, amendment, or modification of 
any Federal contract, grant, loan, or 
cooperative agreement. 
Covered Federal action does not in-
clude receiving from an agency a com-
mitment providing for the United 
States to insure or guarantee a loan. 
Loan guarantees and loan insurance 
are addressed independently within 
this part. 

(c) Federal contract means an acquisi-
tion contract awarded by an agency, 
including those subject to the Federal 
Acquisition Regulation (FAR), and any 

other acquisition contract for real or 
personal property or services not sub-
ject to the FAR. 

(d) Federal cooperative agreement 
means a cooperative agreement en-
tered into by an agency. 

(e) Federal grant means an award of 
financial assistance in the form of 
money, or property in lieu of money, 
by the Federal Government or a direct 
appropriation made by law to any per-
son. The term does not include tech-
nical assistance which provides serv-
ices instead of money, or other assist-
ance in the form of revenue sharing, 
loans, loan guarantees, loan insurance, 
interest subsidies, insurance, or direct 
United States cash assistance to an in-
dividual. 

(f) Federal loan means a loan made by 
an agency. The term does not include 
loan guarantee or loan insurance. 

(g) Indian tribe and tribal organization 
have the meaning provided in section 4 
of the Indian Self-Determination and 
Education Assistance Act (25 U.S.C. 
450B). Alaskan Natives are included 
under the definitions of Indian tribes in 
that Act. 

(h) Influencing or attempting to influ-
ence means making, with the intent to 
influence, any communication to or ap-
pearance before an officer or employee 
or any agency, a Member of Congress, 
an officer or employee of Congress, or 
an employee of a Member of Congress 
in connection with any covered Federal 
action. 

(i) Loan guarantee and loan insurance 
means an agency’s guarantee or insur-
ance of a loan made by a person. 

(j) Local government means a unit of 
government in a State and, if char-
tered, established, or otherwise recog-
nized by a State for the performance of 
a governmental duty, including a local 
public authority, a special district, an 
intrastate district, a council of govern-
ments, a sponsor group representative 
organization, and any other instrumen-
tality of a local government. 

(k) Officer or employee of an agency in-
cludes the following individuals who 
are employed by an agency: 

(1) An individual who is appointed to 
a position in the Government under 
title 5, U.S. Code, including a position 
under a temporary appointment;
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(2) A member of the uniformed serv-
ices as defined in section 101(3), title 37, 
U.S. Code; 

(3) A special Government employee 
as defined in section 202, title 18, U.S. 
Code; and, 

(4) An individual who is a member of 
a Federal advisory committee, as de-
fined by the Federal Advisory Com-
mittee Act, title 5, U.S. Code appendix 
2. 

(l) Person means an individual, cor-
poration, company, association, au-
thority, firm, partnership, society, 
State, and local government, regard-
less of whether such entity is operated 
for profit or not for profit. This term 
excludes an Indian tribe, tribal organi-
zation, or any other Indian organiza-
tion with respect to expenditures spe-
cifically permitted by other Federal 
law. 

(m) Reasonable compensation means, 
with respect to a regularly employed 
officer or employee of any person, com-
pensation that is consistent with the 
normal compensation for such officer 
or employee for work that is not fur-
nished to, not funded by, or not fur-
nished in cooperation with the Federal 
Government. 

(n) Reasonable payment means, with 
respect to perfessional and other tech-
nical services, a payment in an amount 
that is consistent with the amount nor-
mally paid for such services in the pri-
vate sector. 

(o) Recipient includes all contractors, 
subcontractors at any tier, and sub-
grantees at any tier of the recipient of 
funds received in connection with a 
Federal contract, grant, loan, or coop-
erative agreement. The term excludes 
an Indian tribe, tribal organization, or 
any other Indian organization with re-
spect to expenditures specifically per-
mitted by other Federal law. 

(p) Regularly employed means, with 
respect to an officer or employee of a 
person requesting or receiving a Fed-
eral contract, grant, loan, or coopera-
tive agreement or a commitment pro-
viding for the United States to insure 
or guarantee a loan, an officer or em-
ployee who is employed by such person 
for at least 130 working days within 
one year immediately preceding the 
date of the submission that initiates 
agency consideration of such person for 

receipt of such contract, grant, loan, 
cooperative agreement, loan insurance 
commitment, or loan guarantee com-
mitment. An officer or employee who is 
employed by such person for less than 
130 working days within one year im-
mediately preceding the date of the 
submission that initiates agency con-
sideration of such person shall be con-
sidered to be regularly employed as 
soon as he or she is employed by such 
person for 130 working days. 

(q) State means a State of the United 
States, the District of Columbia, the 
Commonwealth of Puerto Rico, a terri-
tory or possession of the United States, 
an agency or instrumentality of a 
State, and a multi-State, regional, or 
interstate entity having governmental 
duties and powers.

§ 519.110 Certification and disclosure. 
(a) Each person shall file a certifi-

cation, and a disclosure form, if re-
quired, with each submission that ini-
tiates agency consideration of such 
person for: 

(1) Award of a Federal contract, 
grant, or cooperative agreement ex-
ceeding $100,000; or 

(2) An award of a Federal loan or a 
commitment providing for the United 
States to insure or guarantee a loan 
exceeding $150,000. 

(b) Each person shall file a certifi-
cation, and a disclosure form, if re-
quired, upon receipt by such person of: 

(1) A Federal contract, grant, or co-
operative agreement exceeding $100,000; 
or 

(2) A Federal loan or a commitment 
providing for the United States to in-
sure or guarantee a loan exceeding 
$150,000, 
Unless such person previously filed a 
certification, and a disclosure form, if 
required, under paragraph (a) of this 
section. 

(c) Each person shall file a disclosure 
form at the end of each calendar quar-
ter in which there occurs any event 
that requires disclosure or that materi-
ally affects the accuracy of the infor-
mation contained in any disclosure 
form previously filed by such person 
under paragraphs (a) or (b) of this sec-
tion. An event that materially affects 
the accuracy of the information re-
ported includes:
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(1) A cumulative increase of $25,000 or 
more in the amount paid or expected to 
be paid for influencing or attempting 
to influence a covered Federal action; 
or 

(2) A change in the person(s) or indi-
vidual(s) influencing or attempting to 
influence a covered Federal action; or, 

(3) A change in the officer(s), em-
ployee(s), or Member(s) contacted to 
influence or attempt to influence a 
covered Federal action. 

(d) Any person who requests or re-
ceives from a person referred to in 
paragraphs (a) or (b) of this section: 

(1) A subcontract exceeding $100,000 
at any tier under a Federal contract; 

(2) A subgrant, contract, or sub-
contract exceeding $100,000 at any tier 
under a Federal grant; 

(3) A contract or subcontract exceed-
ing $100,000 at any tier under a Federal 
loan exceeding $150,000; or, 

(4) A contract or subcontract exceed-
ing $100,000 at any tier under a Federal 
cooperative agreement, 
Shall file a certification, and a disclo-
sure form, if required, to the next tier 
above. 

(e) All disclosure forms, but not cer-
tifications, shall be forwarded from 
tier to tier until received by the person 
referred to in paragraphs (a) or (b) of 
this section. That person shall forward 
all disclosure forms to the agency. 

(f) Any certification or disclosure 
form filed under paragraph (e) of this 
section shall be treated as a material 
representation of fact upon which all 
receiving tiers shall rely. All liability 
arising from an erroneous representa-
tion shall be borne solely by the tier 
filing that representation and shall not 
be shared by any tier to which the er-
roneous representation is forwarded. 
Submitting an erroneous certification 
or disclosure constitutes a failure to 
file the required certification or disclo-
sure, respectively. If a person fails to 
file a required certification or disclo-
sure, the United States may pursue all 
available remedies, including those au-
thorized by section 1352, title 31, U.S. 
Code. 

(g) For awards and commitments in 
process prior to December 23, 1989, but 
not made before that date, certifi-
cations shall be required at award or 
commitment, covering activities oc-

curring between December 23, 1989, and 
the date of award or commitment. 
However, for awards and commitments 
in process prior to the December 23, 
1989 effective date of these provisions, 
but not made before December 23, 1989, 
disclosure forms shall not be required 
at time of award or commitment but 
shall be filed within 30 days. 

(h) No reporting is required for an ac-
tivity paid for with appropriated funds 
if that activity is allowable under ei-
ther subpart B or C.

Subpart B—Activities by Own 
Employees

§ 519.200 Agency and legislative liai-
son. 

(a) The prohibition on the use of ap-
propriated funds, in § 519.100 (a), does 
not apply in the case of a payment of 
reasonable compensation made to an 
officer or employee of a person request-
ing or receiving a Federal contract, 
grant, loan, or cooperative agreement 
if the payment is for agency and legis-
lative liaison activities not directly re-
lated to a covered Federal action. 

(b) For purposes of paragraph (a) of 
this section, providing any information 
specifically requested by an agency or 
Congress is allowable at any time. 

(c) For purposes of paragraph (a) of 
this section, the following agency and 
legislative liaison activities are allow-
able at any time only where they are 
not related to a specific solicitation for 
any covered Federal action: 

(1) Discussing with an agency (in-
cluding individual demonstrations) the 
qualities and characteristics of the per-
son’s products or services, conditions 
or terms of sale, and service capabili-
ties; and, 

(2) Technical discussions and other 
activities regarding the application or 
adaptation of the person’s products or 
services for an agency’s use. 

(d) For purposes of paragraph (a) of 
this section, the following agencies and 
legislative liaison activities are allow-
able only where they are prior to for-
mal solicitation of any covered Federal 
action: 

(1) Providing any information not 
specifically requested but necessary for
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an agency to make an informed deci-
sion about initiation of a covered Fed-
eral action; 

(2) Technical discussions regarding 
the preparation of an unsolicited pro-
posal prior to its official submission; 
and, 

(3) Capability presentations by per-
sons seeking awards from an agency 
pursuant to the provisions of the Small 
Business Act, as amended by Public 
Law 95–507 and other subsequent 
amendments. 

(e) Only those activities expressly au-
thorized by this section are allowable 
under this section.

§ 519.205 Professional and technical 
services. 

(a) The prohibition on the use of ap-
propriated funds, in § 519.100 (a), does 
not apply in the case of a payment of 
reasonable compensation made to an 
officer or employee of a person request-
ing or receiving a Federal contract, 
grant, loan, or cooperative agreement 
or an extension, continuation, renewal, 
amendment, or modification of a Fed-
eral contract, grant, loan, or coopera-
tive agreement if payment is for pro-
fessional or technical services rendered 
directly in the preparation, submis-
sion, or negotiation of any bid, pro-
posal, or application for that Federal 
contract, grant, loan, or cooperative 
agreement or for meeting requirements 
imposed by or pursuant to law as a 
condition for receiving that Federal 
contract, grant, loan, or cooperative 
agreement. 

(b) For purposes of paragraph (a) of 
this section, ‘‘professional and tech-
nical services’’ shall be limited to ad-
vice and analysis directly applying any 
professional or technical discipline. 
For example, drafting of a legal docu-
ment accompanying a bid or proposal 
by a lawyer is allowable. Similarly, 
technical advice provided by an engi-
neer on the performance or operational 
capability of a piece of equipment ren-
dered directly in the negotiation of a 
contract is allowable. However, com-
munications with the intent to influ-
ence made by a professional (such as a 
licensed lawyer) or a technical person 
(such as a licensed accountant) are not 
allowable under this section unless 
they provide advice and analysis di-

rectly applying their professional or 
technical expertise and unless the ad-
vice or analysis is rendered directly 
and solely in the preparation, submis-
sion or negotiation of a covered Fed-
eral action. Thus, for example, commu-
nications with the intent to influence 
made by a lawyer that do not provide 
legal advice or analysis directly and 
solely related to the legal aspects of 
his or her client’s proposal, but gen-
erally advocate one proposal over an-
other are not allowable under this sec-
tion because the lawyer is not pro-
viding professional legal services. 
Similarly, communications with the 
intent to influence made by an engi-
neer providing an engineering analysis 
prior to the preparation or submission 
of a bid or proposal are not allowable 
under this section since the engineer is 
providing technical services but not di-
rectly in the preparation, submission 
or negotiation of a covered Federal ac-
tion. 

(c) Requirements imposed by or pur-
suant to law as a condition for receiv-
ing a covered Federal award include 
those required by law or regulation, or 
reasonably expected to be required by 
law or regulation, and any other re-
quirements in the actual award docu-
ments. 

(d) Only those services expressly au-
thorized by this section are allowable 
under this section.

§ 519.210 Reporting. 
No reporting is required with respect 

to payments of reasonable compensa-
tion made to regularly employed offi-
cers or employees of a person.

Subpart C—Activities by Other 
Than Own Employees

§ 519.300 Professional and technical 
services. 

(a) The prohibition on the use of ap-
propriated funds, in § 519.100 (a), does 
not apply in the case of any reasonable 
payment to a person, other than an of-
ficer or employee of a person request-
ing or receiving a covered Federal ac-
tion, if the payment is for professional 
or technical services rendered directly 
in the preparation, submission, or ne-
gotiation of any bid, proposal, or appli-
cation for that Federal contract, grant,
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loan, or cooperative agreement or for 
meeting requirements imposed by or 
pursuant to law as a condition for re-
ceiving that Federal contract, grant, 
loan, or cooperative agreement. 

(b) The reporting requirements in 
§ 519.110 (a) and (b) regarding filing a 
disclosure form by each person, if re-
quired, shall not apply with respect to 
professional or technical services ren-
dered directly in the preparation, sub-
mission, or negotiation of any commit-
ment providing for the United States 
to insure or guarantee a loan. 

(c) For purposes of paragraph (a) of 
this section, ‘‘professional and tech-
nical services’’ shall be limited to ad-
vice and analysis directly applying any 
professional or technical discipline. 
For example, drafting or a legal docu-
ment accompanying a bid or proposal 
by a lawyer is allowable. Similarly, 
technical advice provided by an engi-
neer on the performance or operational 
capability of a piece of equipment ren-
dered directly in the negotiation of a 
contract is allowable. However, com-
munications with the intent to influ-
ence made by a professional (such as a 
licensed lawyer) or a technical person 
(such as a licensed accountant) are not 
allowable under this section unless 
they provide advice and analysis di-
rectly applying their professional or 
technical expertise and unless the ad-
vice or analysis is rendered directly 
and solely in the preparation, submis-
sion or negotiation of a covered Fed-
eral action. Thus, for example, commu-
nications with the intent to influence 
made by a lawyer that do not provide 
legal advice or analysis directly and 
solely related to the legal aspects of 
his or her client’s proposal, but gen-
erally advocate one proposal over an-
other are not allowable under this sec-
tion because the lawyer is not pro-
viding professional legal services. 
Similarly, communications with the 
intent to influence made by an engi-
neer providing an engineering analysis 
prior to the preparation or submission 
of a bid or proposal are not allowable 
under this section since the engineer is 
providing technical services but not di-
rectly in the preparation, submission 
or negotiation of a covered Federal ac-
tion. 

(d) Requirements imposed by or pur-
suant to law as a condition for receiv-
ing a covered Federal award include 
those required by law or regulation, or 
reasonably expected to be required by 
law or regulation, and any other re-
quirements in the actual award docu-
ments. 

(e) Persons other than officers or em-
ployees of a person requesting or re-
ceiving a covered Federal action in-
clude consultants and trade associa-
tions. 

(f) Only those services expressly au-
thorized by this section are allowable 
under this section.

Subpart D—Penalties and 
Enforcement

§ 519.400 Penalties. 

(a) Any person who makes an expend-
iture prohibited herein shall be subject 
to a civil penalty of not less than 
$10,000 and not more than $100,000 for 
each such expenditure. 

(b) Any person who fails to file or 
amend the disclosure form (see appen-
dix B) to be filed or amended if re-
quired herein, shall be subject to a civil 
penalty of not less than $10,000 and not 
more than $100,000 for each such fail-
ure. 

(c) A filing or amended filing on or 
after the date on which an administra-
tive action for the imposition of a civil 
penalty is commenced does not prevent 
the imposition of such civil penalty for 
a failure occurring before that date. An 
administrative action is commenced 
with respect to a failure when an inves-
tigating official determines in writing 
to commence an investigation of an al-
legation of such failure. 

(d) In determining whether to impose 
a civil penalty, and the amount of any 
such penalty, by reason of a violation 
by any person, the agency shall con-
sider the nature, circumstances, ex-
tent, and gravity of the violation, the 
effect on the ability of such person to 
continue in business, any prior viola-
tions by such person, the degree of cul-
pability of such person, the ability of 
the person to pay the penalty, and such 
other matters as may be appropriate. 

(e) First offenders under paragraphs 
(a) or (b) of this section shall be subject
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to a civil penalty of $10,000, absent ag-
gravating circumstances. Second and 
subsequent offenses by persons shall be 
subject to an appropriate civil penalty 
between $10,000 and $100,000, as deter-
mined by the agency head or his or her 
designee. 

(f) An imposition of a civil penalty 
under this section does not prevent the 
United States from seeking any other 
remedy that may apply to the same 
conduct that is the basis for the impo-
sition of such civil penalty.

§ 519.405 Penalty procedures. 
Agencies shall impose and collect 

civil penalties pursuant to the provi-
sions of the Program Fraud and Civil 
Remedies Act, 31 U.S.C. sections 3803 
(except subsection (c)), 3804, 3805, 3806, 
3807, 3808, and 3812, insofar as these pro-
visions are not inconsistent with the 
requirements herein.

§ 519.410 Enforcement. 
The head of each agency shall take 

such actions as are necessary to ensure 
that the provisions herein are vigor-
ously implemented and enforced in 
that agency.

Subpart E—Exemptions

§ 519.500 Secretary of Defense. 
(a) The Secretary of Defense may ex-

empt, on a case-by-case basis, a cov-
ered Federal action from the prohibi-
tion whenever the Secretary deter-
mines, in writing, that such an exemp-
tion is in the national interest. The 
Secretary shall transmit a copy of each 
such written exemption to Congress 
immediately after making such a de-
termination. 

(b) The Department of Defense may 
issue supplemental regulations to im-
plement paragraph (a) of this section.

Subpart F—Agency Reports

§ 519.600 Semi-annual compilation. 
(a) The head of each agency shall col-

lect and compile the disclosure reports 
(see appendix B) and, on May 31 and 
November 30 of each year, submit to 
the Secretary of the Senate and the 
Clerk of the House of Representatives a 
report containing a compilation of the 

information contained in the disclo-
sure reports received during the six-
month period ending on March 31 or 
September 30, respectively, of that 
year. 

(b) The report, including the com-
pilation, shall be available for public 
inspection 30 days after receipt of the 
report by the Secretary and the Clerk. 

(c) Information that involves intel-
ligence matters shall be reported only 
to the Select Committee on Intel-
ligence of the Senate, the Permanent 
Select Committee on Intelligence of 
the House of Representatives, and the 
Committees on Appropriations of the 
Senate and the House of Representa-
tives in accordance with procedures 
agreed to by such committees. Such in-
formation shall not be available for 
public inspection. 

(d) Information that is classified 
under Executive Order 12356 or any suc-
cessor order shall be reported only to 
the Committee on Foreign Relations of 
the Senate and the Committee on For-
eign Affairs of the House of Represent-
atives or the Committees on Armed 
Services of the Senate and the House of 
Representatives (whichever such com-
mittees have jurisdiction of matters 
involving such information) and to the 
Committees on Appropriations of the 
Senate and the House of Representa-
tives in accordance with procedures 
agreed to by such committees. Such in-
formation shall not be available for 
public inspection. 

(e) The first semi-annual compilation 
shall be submitted on May 31, 1990, and 
shall contain a compilation of the dis-
closure reports received from Decem-
ber 23, 1989 to March 31, 1990. 

(f) Major agencies, designated by the 
Office of Management and Budget 
(OMB), are required to provide ma-
chine-readable compilations to the 
Secretary of the Senate and the Clerk 
of the House of Representatives no 
later than with the compilations due 
on May 31, 1991. OMB shall provide de-
tailed specifications in a memorandum 
to these agencies. 

(g) Non-major agencies are requested 
to provide machine-readable compila-
tions to the Secretary of the Senate 
and the Clerk of the House of Rep-
resentatives.
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(h) Agencies shall keep the originals 
of all disclosure reports in the official 
files of the agency.

§ 519.605 Inspector General report. 
(a) The Inspector General, or other 

official as specified in paragraph (b) of 
this section, of each agency shall pre-
pare and submit to Congress each year, 
commencing with submission of the 
President’s Budget in 1991, an evalua-
tion of the compliance of that agency 
with, and the effectiveness of, the re-
quirements herein. The evaluation may 
include any recommended changes that 
may be necessary to strengthen or im-
prove the requirements. 

(b) In the case of an agency that does 
not have an Inspector General, the 
agency official comparable to an In-
spector General shall prepare and sub-
mit the annual report, or, if there is no 
such comparable official, the head of 
the agency shall prepare and submit 
the annual report. 

(c) The annual report shall be sub-
mitted at the same time the agency 
submits its annual budget justifica-
tions to Congress. 

(d) The annual report shall include 
the following: All alleged violations re-
lating to the agency’s covered Federal 
actions during the year covered by the 
report, the actions taken by the head 
of the agency in the year covered by 
the report with respect to those alleged 
violations and alleged violations in 
previous years, and the amounts of 
civil penalties imposed by the agency 
in the year covered by the report.

APPENDIX A TO PART 519—
CERTIFICATION REGARDING LOBBYING 

Certification for Contracts, Grants, Loans, and 
Cooperative Agreements 

The undersigned certifies, to the best of his 
or her knowledge and belief, that: 

(1) No Federal appropriated funds have 
been paid or will be paid, by or on behalf of 
the undersigned, to any person for influ-
encing or attempting to influence an officer 
or employee of an agency, a Member of Con-
gress, an officer or employee of Congress, or 
an employee of a Member of Congress in con-

nection with the awarding of any Federal 
contract, the making of any Federal grant, 
the making of any Federal loan, the entering 
into of any cooperative agreement, and the 
extension, continuation, renewal, amend-
ment, or modification of any Federal con-
tract, grant, loan, or cooperative agreement. 

(2) If any funds other than Federal appro-
priated funds have been paid or will be paid 
to any person for influencing or attempting 
to influence an officer or employee of any 
agency, a Member of Congress, an officer or 
employee of Congress, or an employee of a 
Member of Congress in connection with this 
Federal contract, grant, loan, or cooperative 
agreement, the undersigned shall complete 
and submit Standard Form–LLL, ‘‘Disclo-
sure Form to Report Lobbying,’’ in accord-
ance with its instructions. 

(3) The undersigned shall require that the 
language of this certification be included in 
the award documents for all subawards at all 
tiers (including subcontracts, subgrants, and 
contracts under grants, loans, and coopera-
tive agreements) and that all subrecipients 
shall certify and disclose accordingly. 

This certification is a material representa-
tion of fact upon which reliance was placed 
when this transaction was made or entered 
into. Submission of this certification is a 
prerequisite for making or entering into this 
transaction imposed by section 1352, title 31, 
U.S. Code. Any person who fails to file the 
required certification shall be subject to a 
civil penalty of not less than $10,000 and not 
more than $100,000 for each such failure. 

Statement for Loan Guarantees and Loan 
Insurance 

The undersigned states, to the best of his 
or her knowledge and belief, that: 

If any funds have been paid or will be paid 
to any person for influencing or attempting 
to influence an officer or employee of any 
agency, a Member of Congress, an officer or 
employee of Congress, or an employee of a 
Member of Congress in connection with this 
commitment providing for the United States 
to insure or guarantee a loan, the under-
signed shall complete and submit Standard 
Form–LLL, ‘‘Disclosure Form to Report Lob-
bying,’’ in accordance with its instructions. 

Submission of this statement is a pre-
requisite for making or entering into this 
transaction imposed by section 1352, title 31, 
U.S. Code. Any person who fails to file the 
required statement shall be subject to a civil 
penalty of not less than $10,000 and not more 
than $100,000 for each such failure.

VerDate 0ct<09>2002 11:28 Oct 17, 2002 Jkt 197072 PO 00000 Frm 00200 Fmt 8010 Sfmt 8002 Y:\SGML\197072T.XXX 197072T



201

Broadcasting Board of Governors Pt. 519, App. B

APPENDIX B TO PART 519—DISCLOSURE FORM TO REPORT LOBBYING

VerDate 0ct<09>2002 11:28 Oct 17, 2002 Jkt 197072 PO 00000 Frm 00201 Fmt 8010 Sfmt 8006 Y:\SGML\197072T.XXX 197072T E
C

13
O

C
91

.0
03

<
/G

P
H

>



202

22 CFR Ch. V (4–1–02 Edition)Pt. 519, App. B

VerDate 0ct<09>2002 11:28 Oct 17, 2002 Jkt 197072 PO 00000 Frm 00202 Fmt 8010 Sfmt 8006 Y:\SGML\197072T.XXX 197072T E
C

13
O

C
91

.0
04

<
/G

P
H

>



203

Broadcasting Board of Governors Pt. 521

PART 521—IMPLEMENTATION OF 
THE PROGRAM FRAUD CIVIL 
REMEDIES ACT

Sec.
521.1 Basis and purpose. 
521.2 Definitions. 
521.3 Basis for civil penalties and assess-

ments. 
521.4 Investigation. 
521.5 Review by the reviewing official. 
521.6 Prerequisites for issuing a complaint. 
521.7 Complaint. 
521.8 Service of complaint. 
521.9 Answer. 

521.10 Default upon failure to file an an-
swer. 

521.11 Referral of complaint and answer to 
the ALJ. 

521.12 Notice of hearing. 
521.13 Parties to the hearing. 
521.14 Separation of functions. 
521.15 Ex Parte contacts. 
521.16 Disqualifications of reviewing official 

or ALJ. 
521.17 Rights of parties. 
521.18 Authority of the ALJ. 
521.19 Prehearing conferences. 
521.20 Disclosure of documents. 
521.21 Discovery. 
521.22 Exchange of witness lists, statements 

and exhibits.
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521.23 Subpoenas for attendance at hearing. 
521.24 Protective order. 
521.25 Fees. 
521.26 Form, filing and service of papers. 
521.27 Computation of time. 
521.28 Motions. 
521.29 Sanctions. 
521.30 The hearing and burden of proof. 
521.31 Determining the amount of penalties 

and assessments. 
521.32 Location of hearing. 
521.33 Witnesses. 
521.34 Evidence. 
521.35 The record. 
521.36 Post-hearing briefs. 
521.37 Initial decision. 
521.38 Reconsideration of initial decision. 
521.39 Appeal to the Broadcasting Board of 

Governors Director. 
521.40 Stays ordered by the Department of 

Justice. 
521.41 Stay pending appeal. 
521.42 Judicial review. 
521.43 Collection of civil penalties and as-

sessments. 
521.44 Right to administrative offset. 
521.45 Deposit in Treasury of United States. 
521.46 Compromise or settlement. 
521.47 Limitations.

AUTHORITY: 22 U.S.C. 2658; 31 U.S.C. 3801–
3812.

SOURCE: 56 FR 25028, June 3, 1991, unless 
otherwise noted.

§ 521.1 Basis and purpose. 
(a) Basis. This part implements the 

Program Fraud Civil Remedies Act of 
1986, Public Law 99–509, sections 6101–
6104, 100 Stat. 1874 (October 21, 1986), 
codified at 31 U.S.C. 3801–3812. The Act 
requires each authority head to pro-
mulgate regulations necessary to im-
plement the provisions of the statute 
(31 U.S.C. 3809). 

(b) Purpose. (1) This part establishes 
administrative procedures for imposing 
civil penalties and assessments against 
persons who make, submit, or present, 
or cause to be made, submitted, or pre-
sented, false, fictitious, or fraudulent 
claims or written statements to the 
Broadcasting Board of Governors or to 
its agents, and 

(2) Specifies the hearing and appeal 
rights of persons subject to allegations 
of liability for such penalties and as-
sessments. 

(c) Special considerations abroad. 
Where a party, witness or material evi-
dence in a proceeding under these regu-
lations is located abroad, the inves-
tigating official, reviewing official or 

ALJ, as the case may be, may adjust 
the provisions below for service, filing 
of documents, time limitations, and re-
lated matters to meet special problems 
arising out of that location.

§ 521.2 Definitions. 

ALJ means an Administrative Law 
Judge in the Broadcasting Board of 
Governors appointed pursuant to 5 
U.S.C. 3105 or detailed to the Broad-
casting Board of Governors pursuant to 
5 U.S.C. 3344. 

Benefit means, in the context of 
‘‘statement,’’ anything of value, in-
cluding but not limited to any advan-
tage, preference, privilege, license, per-
mit, favorable decision, ruling, status, 
or loan guarantee. 

Claim means any request, demand, or 
submission— 

(1) Made to the Broadcasting Board 
of Governors for property, services or 
money (including money representing 
grants, loans, insurance or benefits); 

(2) Made to a recipient of property, 
services or money from the Broad-
casting Board of Governors, or to a 
party to a contract with the Broad-
casting Board of Governors— 

(i) For property or services if the 
United States— 

(A) Provided such property or serv-
ices; 

(B) Provided any portion of the funds 
for the purchase of such property or 
services; or 

(C) Will reimburse such recipient or 
party for the purchase of such property 
or services; or 

(ii) For the payment of money (in-
cluding money representing grants, 
loans, insurance, or benefits) if the 
United States— 

(A) Provided any portion of the 
money requested or demanded; or 

(B) Will reimburse such recipient or 
party for any portion of the money 
paid on such request or demand; or 

(3) Made to the Broadcasting Board 
of Governors which has the effect of de-
creasing an obligation to pay or ac-
count for property, services, or money. 

Complaint means the administrative 
complaint served by the reviewing offi-
cial on the defendant under § 521.7. 

Defendant means any person alleged 
in a complaint under § 521.7 to be liable
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for a civil penalty or assessment under 
§ 521.3. 

Director means Director of the Broad-
casting Board of Governors. 

Government means the United States 
Government. 

Individual means a natural person. 
Initial decision means the written de-

cision of the ALJ required by § 521.10 or 
§ 521.37, and includes a revised initial 
decision issued following a remand or a 
motion for reconsideration. 

Investigating Official means the In-
spector General for the Broadcasting 
Board of Governors or an officer or em-
ployee of the Office of Inspector Gen-
eral designated by the Inspector Gen-
eral and serving in a position for which 
the rate of basic pay is not less than 
the minimum rate of basic pay for 
grade GS–16 under the General Sched-
ule. 

Knows or has reason to know means 
that a person, with respect to a claim 
or statement— 

(1) Has the actual knowledge that the 
claim or statement is false, fictitious, 
or fraudulent; 

(2) Acts in deliberate ignorance of the 
truth or falsity of the claim or state-
ment; or 

(3) Acts in reckless disregard of the 
truth or falsity of the claim or state-
ment. 

Makes, wherever it appears, shall in-
clude the terms presents, submits and 
causes to be made, presented, or sub-
mitted. As the context requires, making 
or made shall likewise include the cor-
responding forms of such terms. 

Person means any individual, part-
nership, corporation, association, or 
private organization and includes the 
plural of that term. 

Representative means an attorney who 
is a member in good standing of the bar 
of any State, Territory, or possession 
of the United States or the District of 
Columbia or the Commonwealth of 
Puerto Rico. 

Reviewing official means the General 
Counsel of the Broadcasting Board of 
Governors or his designee who is: 

BBG means the Broadcasting Board 
of Governors. 

(1) Not subject to supervision by, or 
required to report to, the investigating 
official; 

(2) Not employed in the organiza-
tional unit of the Broadcasting Board 
of Governors in which the inves-
tigating official is employed; and 

(3) Is serving in a position for which 
the rate of basic pay is not less than 
the minimum rate of basic pay for 
grade GS–16 under the General Sched-
ule. 

Statement means any representation, 
certification, affirmation, document, 
record, or accounting or bookkeeping 
entry made— 

(1) With respect to a claim or to ob-
tain the approval or payment of a 
claim (including relating to eligibility 
to make a claim); or 

(2) With respect to (including relat-
ing to eligibility for)— 

(i) A contract with, or a bid or pro-
posal for a contract with; or 

(ii) A grant, loan, or benefit from, the 
Broadcasting Board of Governors, or 
any State, political subdivision of a 
State, or other party, if the United 
States Government provides any por-
tion of the money or property under 
such contract or for such grant, loan, 
or benefit, or if the Government will 
reimburse such State, political subdivi-
sion, or party for any portion of the 
money or property under such contract 
or for such grant, loan, or benefit. 

BBG means the Broadcasting Board 
of Governors.

§ 521.3 Basis for civil penalties and as-
sessments. 

(a) Claims. (1) Any person who makes 
claim that the person knows or has 
reason to know— 

(i) Is false, fictitious, or fraudulent; 
(ii) Includes or is supported by any 

written statement which asserts a ma-
terial fact which is false, fictitious, or 
fraudulent; 

(iii) Includes or is supported by any 
written statement that— 

(A) Omits a material fact; 
(B) Is false, fictitious, or fraudulent 

as a result of such omission; and 
(C) Is a statement in which the per-

son making such statement has a duty 
to include such material fact; or 

(iv) Is for payment for the provision 
of property or services which the per-
son has not provided as claimed; shall 
be subject, in addition to any other 
remedy that may be prescribed by law,
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to a civil penalty of not more than 
$5,000 for each such claim. 

(2) Each voucher, invoice, claim 
form, or other individual request or de-
mand for property, services, or money 
constitutes a separate claim. 

(3) A claim shall be considered made 
to the Broadcasting Board of Gov-
ernors, a recipient, or party when such 
claim is actually made to an agent, fis-
cal intermediary, or other entity, in-
cluding any State or political subdivi-
sion thereof, acting for or on behalf of 
the Broadcasting Board of Governors 
or such recipient or party. 

(4) Each claim for property, services, 
or money is subject to a civil penalty 
regardless of whether such property, 
services, or money is actually delivered 
or paid. 

(5) If the Government has made any 
payment (including transferred prop-
erty or provided services) on a claim, a 
person subject to a civil penalty under 
paragraph (a)(1) of this section shall 
also be subject to an assessment of not 
more than twice the amount of such 
claim or that portion thereof that is 
determined to be in violation of para-
graph (a)(1) of this section. Such as-
sessment shall be in lieu of damages 
sustained by the Government because 
of such claim. 

(b) Statement. (1) Any person who 
makes, a written statement that— 

(i) The person knows or has reason to 
know— 

(A) Asserts a material fact which is 
false, fictitious, or fraudulent; or 

(B) Is false, fictitious, or fraudulent 
because it omits a material fact that 
the person making the statement has a 
duty to include in such statement; and 

(ii) Contains or is accompanied by an 
express certification or affirmation of 
the truthfulness and accuracy of the 
contents of the statement, shall be sub-
ject, in addition to any other remedy 
that may be prescribed by law, to a 
civil penalty of not more than $5,000 for 
each such statement. 

(2) Each written representation, cer-
tification, or affirmation constitutes a 
separate statement. 

(3) A statement shall be considered 
made to the Broadcasting Board of 
Governors when such statement is ac-
tually made to an agent, fiscal inter-
mediary, or other entity, including any 

State or political subdivision thereof, 
acting for or on behalf of the Broad-
casting Board of Governors. 

(c) No proof of specific intent to de-
fraud is required to establish liability 
under this section. 

(d) In any case in which it is deter-
mined that more than one person is lia-
ble for making a claim or statement 
under this section, each such person 
may be held liable for a civil penalty 
under this section. 

(e) In any case in which it is deter-
mined that more than one person is lia-
ble for making a claim under this sec-
tion on which the Government has 
made payment (including transferred 
property or provided services), an as-
sessment may be imposed against any 
such person or jointly and severally 
against any combination of such per-
sons.

§ 521.4 Investigation. 
(a) If an investigating official con-

cludes that a subpoena pursuant to the 
authority conferred by 31 U.S.C. 3804(a) 
is warranted— 

(1) The subpoena so issued shall no-
tify the person to whom it is addressed 
of the authority under which the sub-
poena is issued, and shall identify the 
records or documents sought; 

(2) The investigating official may 
designate a person to act on his or her 
behalf to receive the documents 
sought; and 

(3) The person receiving such sub-
poena shall be required to tender to the 
investigating official or the person des-
ignated to receive the documents a cer-
tification that the documents sought 
have been produced, or that such docu-
ments are not available and the rea-
sons therefore, or that such documents, 
suitably identified, have been withheld 
based upon the assertion of an identi-
fied privilege. 

(b) If the investigating official con-
cludes that an action under the Pro-
gram Fraud Civil Remedies Act may be 
warranted, the investigating official 
shall submit a report containing the 
findings and conclusions of such inves-
tigation to the reviewing official. 

(c) Nothing in this section shall pre-
clude or limit an investigating offi-
cial’s discretion to refer allegations di-
rectly to the Department of Justice for
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suit under the False Claims Act or 
other civil relief, or to defer or post-
pone a report or referral to the review-
ing official to avoid interference with a 
criminal investigation or prosecution. 

(d) Nothing in this section modifies 
any responsibility of an investigating 
official to report violations of criminal 
law to the Attorney General.

§ 521.5 Review by the reviewing offi-
cial. 

(a) If, based on the report of the in-
vestigating official under § 521.4(b), the 
reviewing official determines that 
there is adequate evidence to believe 
that a person is liable under § 521.3 of 
this part, the reviewing official shall 
transmit to the Attorney General a 
written notice of the reviewing offi-
cial’s intention to issue a complaint 
under § 521.7. 

(b) Such notice shall include— 
(1) A statement of the reviewing offi-

cial’s reasons for issuing a complaint; 
(2) A statement specifying the evi-

dence that supports the allegations of 
liability; 

(3) A description of the claims or 
statements upon which the allegations 
of liability are based; 

(4) An estimate of the amount of 
money or the value of property, serv-
ices, or other benefits requested or de-
manded in violation of § 521.3 of this 
part; 

(5) A statement of any exculpatory or 
mitigating circumstances that may re-
late to the claims or statements known 
by the reviewing official or the inves-
tigating official; and 

(6) A statement that there is a rea-
sonable prospect of collecting an ap-
propriate amount of penalties and as-
sessments.

§ 521.6 Prerequisites for issuing a com-
plaint. 

(a) The reviewing official may issue a 
complaint under § 521.7 only if: 

(1) The Department of Justice ap-
proves the issuance of a complaint in a 
written statement described in 31 
U.S.C. 3803(b)(1); and 

(2) In the case of allegations of liabil-
ity under § 521.3(a) with respect to a 
claim, the reviewing official deter-
mines that, with respect to such claim 
or a group of related claims submitted 

at the same time such claim is sub-
mitted (as defined in paragraph (b) of 
this section), the amount of money or 
the value of property or services de-
manded or requested in violation of 
§521.3(a) does not exceed $150,000. 

(b) For the purposes of this section, a 
related group of claims submitted at 
the same time shall include only those 
claims arising from the same trans-
action (e.g., grant, loan, application, or 
contract) that are submitted simulta-
neously as part of a single request, de-
mand, or submission. 

(c) Nothing in this section shall be 
construed to limit the reviewing offi-
cial’s authority to join in a single com-
plaint against a person’s claims that 
are unrelated or were not submitted si-
multaneously, regardless of the 
amount of money, or the value of prop-
erty or services, demanded or re-
quested.

§ 521.7 Complaint. 

(a) On or after the date the Depart-
ment of Justice approves the issuance 
of a complaint in accordance with 31 
U.S.C. 3803(b)(1), the reviewing official 
may serve a complaint on the defend-
ant, as provided in § 521.8. 

(b) The complaint shall state: 
(1) Allegations of liability against 

the defendant including the statutory 
basis for liability, an identificaiton of 
the claims or statements that are the 
basis for the alleged liability, and the 
reasons why liability allegedly arises 
from such claims or statements; 

(2) The maximum amount of pen-
alties and assessments for which the 
defendant may be held liable; 

(3) Instructions for filing an answer 
to request a hearing, including a spe-
cific statement of the defendant’s right 
to request a hearing by filing an an-
swer and to be represented by a rep-
resentative; and 

(4) That failure to file an answer 
within 30 days of service of the com-
plaint will result in the imposition of 
the maximum amount of penalties and 
assessment without right to appeal, as 
provided in § 521.10. 

(c) At the same time the reviewing 
official serves the complaint, he or she 
shall serve the defendant with a copy 
of these regulations.
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§ 521.8 Service of complaint. 
(a) Service of a complaint must be 

made by certified or registered mail or 
by delivery in any manner authorized 
by rule 4(d) of the Federal Rules of 
Civil Procedure. Service is complete 
upon receipt. 

(b) Proof of service, stating the name 
and address of the person on whom the 
complaint was served, and the manner 
and date of service, may be made by: 

(1) Affidavit of the individual serving 
the complaint by delivery; 

(2) A United States Postal Service re-
turn receipt card acknowledging re-
ceipt; or 

(3) Written acknowledgment of re-
ceipt by the defendant or the defend-
ant’s representative. 

(4) In case of service abroad authenti-
cated in accordance with the Conven-
tion on the Service Abroad of Judicial 
and Extra Judicial Documents in Civil 
or Commercial Matters.

§ 521.9 Answer. 
(a) The defendant may request a 

hearing by filing an answer with the 
reviewing official within 30 days of 
service of the complaint. An answer 
shall be deemed to be a request for a 
hearing. 

(b) In the answer, the defendant: 
(1) Shall admit or deny each of the 

allegations of liability made in the 
complaint; 

(2) Shall state any defense on which 
the defendant intends to rely; 

(3) May state any reasons why the de-
fendant contends that the penalties 
and assessments should be less than 
the statutory maximum; and 

(4) Shall state the name, address, and 
telephone number of the person author-
ized by the defendant to act as defend-
ant’s representative, if any. 

(c) If the defendant is unable to file 
an answer meeting the requirements of 
paragraph (b) of this section within the 
time provided, the defendant may, be-
fore the expiration of 30 days from 
service of the complaint, file with the 
reviewing official a general answer de-
nying liability and requesting a hear-
ing, and a request for an extension of 
time within which to file an answer 
meeting the requirements of paragraph 
(b) of this section. The reviewing offi-
cial shall file promptly with the ALJ 

the complaint, the general answer de-
nying liability, and the request for an 
extension of time as provided in 
§ 521.11. For good cause shown, the ALJ 
may grant the defendant up to 30 addi-
tional days within which to file an an-
swer meeting the requirements of para-
graph (b) of this section.

§ 521.10 Default upon failure to file an 
answer. 

(a) If the defendant does not file an 
answer within the time prescribed in 
§ 521.9(a), the reviewing official may 
refer the complaint to the ALJ. 

(b) Upon the referral of the com-
plaint, the ALJ shall promptly serve 
on defendant in the manner prescribed 
in § 521.8, a notice that an initial deci-
sion will be issued under this section. 

(c) If the defendant fails to answer, 
the ALJ shall assume the facts alleged 
in the complaint to be true, and, if 
such facts establish liability under 
§ 521.3, the ALJ shall issue an initial 
decision imposing the maximum 
amount of penalties and assessments 
allowed under the statute. 

(d) Except as otherwise provided in 
this section, by failing to file a timely 
answer, the defendant waives any right 
to further review of the penalties and 
assessments imposed under paragraph 
(c) of this section, and the initial deci-
sion shall become final and binding 
upon the parties 30 days after it is 
issued. 

(e) If, before such an initial decision 
becomes final, the defendant files a 
motion with the ALJ seeking to reopen 
on the grounds that extraordinary cir-
cumstances prevented the defendant 
from filing an answer, the initial deci-
sion shall be stayed pending the ALJ’s 
decision on the motion. 

(f) If, on such motion, the defendant 
can demonstrate extraordinary cir-
cumstances excusing the failure to file 
a timely answer, the ALJ shall with-
draw the initial decision in paragraph 
(c) of this section, if such a decision 
has been issued, and shall grant the de-
fendant an opportunity to answer the 
complaint. 

(g) A decision of the ALJ denying de-
fendant’s motion under paragraph (e) 
of this section is not subject to recon-
sideration under § 521.38.
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(h) The defendant may appeal to the 
Director the decision denying a motion 
to reopen by filing a notice of appeal 
with the Director within 15 days after 
the ALJ denies the motion. The timely 
filing of a notice of appeal shall stay 
the initial decision until the Director 
decides the issue. 

(i) If the defendant files a timely no-
tice of appeal with the Director, the 
ALJ shall forward the record of the 
proceeding to the Director. 

(j) The Director shall decide expedi-
tiously whether extraordinary cir-
cumstances excuse the defendant’s fail-
ure to file a timely answer based solely 
on the record before the ALJ. 

(k) If the Director decides that ex-
traordinary circumstances excused the 
defendant’s failure to file a timely an-
swer, the Director shall remand the 
case to the ALJ with instructions to 
grant the defendant an opportunity to 
answer. 

(l) If the Director decides that the de-
fendant’s failure to file a timely an-
swer is not excused, the Director shall 
reinstate the initial decision of the 
ALJ, which shall become final and 
binding upon the parties 30 days after 
the Director issues such decision.

§ 521.11 Referral of complaint and an-
swer to the ALJ. 

Upon receipt of an answer, the re-
viewing official shall file the complaint 
and answer with the ALJ.

§ 521.12 Notice of hearing. 

(a) When the ALJ receives the com-
plaint and answer, the ALJ shall 
promptly serve a notice of hearing 
upon the defendant in the manner pre-
scribed by § 521.8. At the same time, the 
ALJ shall send a copy of such notice to 
the representative for the Government. 

(b) Such notice shall include: 
(1) The tentative time and place, and 

the nature of the hearing; 
(2) The legal authority and jurisdic-

tion under which the hearing is to be 
held; 

(3) The matters of fact and law to be 
asserted; 

(4) A description of the procedures for 
the conduct of the hearing; 

(5) The name, address, and telephone 
number of the representative of the 

Government and of the defendant, if 
any; and 

(6) Such other matters as the ALJ 
deems appropriate.

§ 521.13 Parties to the hearing. 

(a) The parties to the hearing shall 
be the defendant and the Broadcasting 
Board of Governors. 

(b) Pursuant to 31 U.S.C. 3730(c)(5), a 
private plaintiff under the False 
Claims Act may participate in these 
proceedings to the extent authorized 
by the provisions of that Act.

§ 521.14 Separation of functions. 

(a) The investigating official, the re-
viewing official, and any employee or 
agent of the Broadcasting Board of 
Governors who takes part in inves-
tigating, preparing, or presenting a 
particular case may not, in such case 
or a factually related case: 

(1) Participate in the hearing as the 
ALJ; 

(2) Participate or advise in the initial 
decision or the review of the initial de-
cision by the Director, except as a wit-
ness or representative in public pro-
ceedings; or 

(3) Make the collection of penalties 
and assessments under 31 U.S.C. 3806. 

(b) The ALJ shall not be responsible 
to, or subject to, the supervision or di-
rection of the investigating official or 
the reviewing official. 

(c) Except as provided in paragraph 
(a) of this section, the representative 
for the Government may be employed 
anywhere in the Broadcasting Board of 
Governors, including in the offices of 
either the investigating official or the 
reviewing official.

§ 521.15 Ex Parte contacts. 

No party or person (except employees 
of the ALJ’s office) shall communicate 
in any way with the ALJ on any mat-
ter at issue in a case, unless on notice 
and opportunity for all parties to par-
ticipate. This provision does not pro-
hibit a person or party from inquiring 
about the status of a case or asking 
routine questions concerning adminis-
trative functions or procedures.
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§ 521.16 Disqualification of reviewing 
official or ALJ. 

(a) A reviewing official or ALJ in a 
particular case may disqualify himself 
or herself at any time. 

(b) A party may file with the ALJ a 
motion for disqualification of a review-
ing official or ALJ. Such motion shall 
be accompanied by an affidavit alleg-
ing personal bias or other reason for 
disqualification. 

(c) Such motion and affidavit shall be 
filed promptly upon the party’s dis-
covery of reasons requiring disquali-
fication, or such objections shall be 
deemed waived. 

(d) Such affidavit shall state specific 
facts that support the party’s belief 
that personal bias or other reason for 
disqualification exists and the time 
and circumstances of the party’s dis-
covery of such facts. It shall be accom-
panied by a certificate of the rep-
resentative of record that it is made in 
good faith. 

(e) Upon the filing of such a motion 
and affidavit, the ALJ shall proceed no 
further in the case until he or she re-
solves the matter of disqualification in 
accordance with paragraph (f) of this 
section. 

(f)(1) If the ALJ determines that the 
reviewing official is disqualified, the 
ALJ shall dismiss the complaint with-
out prejudice. 

(2) If the ALJ disqualifies himself or 
herself, the case shall be reassigned 
promptly to another ALJ. 

(3) If the ALJ denies a motion to dis-
qualify, the Director may determine 
the matter only as part of his or her re-
view of the initial decision upon ap-
peal, if any.

§ 521.17 Rights of parties. 
Except as otherwise limited by this 

part, all parties may: 
(a) Be accompanied, represented, and 

advised by a representative; 
(b) Participate in any conference 

held by the ALJ; 
(c) Conduct discovery; 
(d) Agree to stipulations of fact or 

law, which shall be made part of the 
record; 

(e) Present evidence relevant to the 
issues at the hearing; 

(f) Present and cross-examine wit-
nesses; 

(g) Present oral arguments at the 
hearing as permitted by the ALJ; and 

(h) Submit written briefs and pro-
posed findings of fact and conclusions 
of law after the hearing.

§ 521.18 Authority of the ALJ. 

(a) The ALJ shall conduct a fair and 
impartial hearing, avoid delay, main-
tain order, and assure that a record of 
the proceeding is made. 

(b) The ALJ may: 
(1) Set and change the date, time and 

place of the hearing upon reasonable 
notice to the parties; 

(2) Continue or recess the hearing in 
whole or in part for a reasonable period 
of time; 

(3) Hold conferences to identify or 
simplify the issues, or to consider 
other matters that may aid in the ex-
peditious disposition of the proceeding; 

(4) Administer oaths and affirma-
tions; 

(5) Issue subpoenas to be served with-
in the United States requiring the at-
tendance of witnesses and the produc-
tion of documents at depositions or at 
hearings. Subpoenas to be served out-
side the jurisdiction of the United 
States shall state on their face the au-
thority therefore; 

(6) Rule on motions and other proce-
dural matters; 

(7) Regulate the scope and time of 
discovery; 

(8) Regulate the course of the hearing 
and the conduct of representatives and 
parties; 

(9) Examine witnesses; 
(10) Receive, rule on, exclude, or 

limit evidence; 
(11) Upon motion of a party, take of-

ficial notice of facts; 
(12) Upon motion of a party, decide 

cases, in whole or in part, by summary 
judgment where there is no disputed 
issue of material fact; 

(13) Conduct any conference, argu-
ment, or hearing on motions in person 
or by telephone; and 

(14) Exercise such other authority as 
is necessary to carry out the respon-
sibilities of the ALJ under this part. 

(c) The ALJ does not have the au-
thority to find treaties and other inter-
national agreements or Federal Stat-
utes or regulations invalid.
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§ 521.19 Prehearing conferences. 
(a) The ALJ may schedule prehearing 

conferences as appropriate. 
(b) Upon the motion of any party, the 

ALJ shall schedule at least one pre-
hearing conference at a reasonable 
time in advance of the hearing. 

(c) The ALJ may use prehearing con-
ferences to discuss the following: 

(1) Simplification of the issues; 
(2) The necessity or desirability of 

amendments to the pleadings, includ-
ing the need for a more definite state-
ment; 

(3) Stipulations and admissions of 
fact or as to the contents and authen-
ticity of documents; 

(4) Whether the parties can agree to 
submission of the case on a stipulated 
record; 

(5) Whether a party chooses to waive 
appearance at an oral hearing and to 
submit only documentary evidence 
(subject to the objection of other par-
ties) and written argument; 

(6) Limitation of the number of wit-
nesses; 

(7) Scheduling dates for the exchange 
of witness lists and of proposed exhib-
its; 

(8) Discovery; 
(9) The time and place for the hear-

ing; and 
(10) Such other matters as may tend 

to expedite the fair and just disposition 
of the proceedings. 

(d) The ALJ shall issue an order con-
taining all matters agreed upon by the 
parties or ordered by the ALJ at a pre-
hearing conference.

§ 521.20 Disclosure of documents. 
(a) Upon written request to the re-

viewing official, the defendant may re-
view any relevant and material docu-
ments, transcripts, records, and other 
materials that relate to the allegations 
set out in the complaint and upon 
which the findings and conclusions of 
the investigating official under 
§ 521.4(b) are based, unless such docu-
ments are subject to a privilege under 
Federal law. Upon payment of fees for 
duplication, the defendant may obtain 
copies of such documents. 

(b) Upon written request to the re-
viewing official, the defendant also 
may obtain a copy of all exculpatory 
information in the possession of the re-

viewing official or investigating offi-
cial relating to the allegations in the 
complaint, even if it is contained in a 
document that would otherwise be 
privileged. If the document would oth-
erwise be privileged, only that portion 
containing exculpatory information 
must be disclosed. 

(c) The notice sent to the Attorney 
General from the reviewing official as 
described in § 521.5 is not discoverable 
under any circumstances. 

(d) The defendant may file a motion 
to compel disclosure of the doucment 
subject to the provisions of this sec-
tion. Such a motion may only be filed 
with the ALJ following the filing of an 
answer pursuant to § 521.9.

§ 521.21 Discovery. 

(a) The following types of discovery 
are authorized: 

(1) Requests for production of docu-
ments for inspection and copying; 

(2) Requests for admissions of the au-
thenticity of any relevant document or 
the truth of any relevant fact; 

(3) Written interrogatories; and 
(4) Depositions. 
(b) For the purpose of this section 

and § 521.22 and § 521.23, the term ‘‘doc-
uments’’ includes information, docu-
ments, reports, answers, records, ac-
counts, papers, and other data and doc-
umentary evidence. Nothing contained 
herein shall be interpreted to require 
the creation of a document. 

(c) Unless mutually agreed to by the 
parties, discovery is available only as 
ordered by the ALJ. The ALJ shall reg-
ulate the timing of discovery. 

(d) Motions for discovery. (1) A party 
seeking discovery may file a motion 
with the ALJ. Such a motion shall be 
accompanied by a copy of the requested 
discovery, or in the case of depositions, 
a summary of the scope of the proposed 
deposition. 

(2) Within ten days of service a party 
may file an opposition to the motion 
and/or a motion for protective order as 
provided § 521.24. 

(3) The ALJ may grant a motion for 
discovery only if the ALJ finds that 
the discovery sought: 

(i) Is necessary for the expeditious, 
fair, and reasonable consideration of 
the issues;
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(ii) Is not unduly costly or burden-
some; 

(iii) Will not unduly delay the pro-
ceeding; and 

(iv) Does not seek privileged informa-
tion. 

(4) The burden of showing that dis-
covery should be allowed is on the 
party seeking discovery. 

(5) The ALJ may grant discovery sub-
ject to a protective order under § 521.24. 

(e) Deposition. (1) If a motion for dep-
osition is granted, the ALJ shall issue 
a subpoena for the deponent, which 
may require the deponent to produce 
documents. The subpoena shall specify 
the time and place at which the deposi-
tion will be held. 

(2) The party seeking to depose shall 
serve the subpoena in the manner pre-
scribed in § 521.8. 

(3) The deponent may file with the 
ALJ a motion to quash the subpoena or 
a motion for a protective order within 
ten days of service. 

(4) The party seeking to depose shall 
provide for the taking of a verbatim 
transcript of the deposition which it 
shall make available to all other par-
ties for inspection and copying. 

(f) Each party shall bear its own 
costs of discovery.

§ 521.22 Exchange of witness lists, 
statements and exhibits. 

(a) At least 15 days before the hear-
ing or at such other time as may be or-
dered by the ALJ, the parties shall ex-
change witness lists, copies of prior 
statements of proposed witnesses, and 
copies of proposed hearing exhibits, in-
cluding copies of any written state-
ments that the party intends to offer 
in lieu of live testimony in accordance 
with § 521.33(b). At the time the above 
documents are exchanged, any party 
that intends to rely on the transcript 
of deposition testimony in lieu of live 
testimony at the hearing, if permitted 
by the ALJ, shall provide each party 
with a copy of the specific pages of the 
transcript it intends to introduce into 
evidence. 

(b) If a party objects, the ALJ shall 
not admit into evidence the testimony 
of any witness whose name does not ap-
pear on the witness list or any exhibit 
not provided to the opposing party as 
provided above, unless the ALJ finds 

good cause for the failure or that there 
is no prejudice to the objecting party. 

(c) Unless another party objects 
within the time set by the ALJ, docu-
ments exchanged in accordance with 
paragraph (a) of this section shall be 
deemed to be authentic for the purpose 
of admissibility at the hearing.

§ 521.23 Subpoenas for attendance at 
hearing. 

(a) A party wishing to procure the 
appearance and testimony of any indi-
vidual at the hearing may request that 
the ALJ issue a subpoena. 

(b) A subpoena requiring the attend-
ance and testimony of an individual 
may also require the individual to 
produce documents at the hearing. 

(c) A party seeking a subpoena shall 
file a written request therefor not less 
than 15 days before the date fixed for 
the hearing unless otherwise allowed 
by the ALJ for good cause shown. Such 
request shall specify any documents to 
be produced and shall designate the 
witnesses and describe the address and 
location thereof with sufficient par-
ticularity to permit such witnesses to 
be found. 

(d) The subpoena shall specify the 
time and place at which the witness is 
to appear and any documents the wit-
ness is to produce. 

(e) The party seeking the subpoena 
shall serve it in the manner prescribed 
in § 521.8. A subpoena on a party or 
upon an individual under the control of 
a party may be served by first class 
mail. 

(f) A party or individual to whom the 
subpoena is directed may file with the 
ALJ a motion to quash the subpoena 
within ten days after service or on or 
before the time specified in the sub-
poena for compliance if it is less than 
ten days after service.

§ 521.24 Protective order. 
(a) A party or a prospective witness 

or deponent may file a motion for a 
protective order with respect to dis-
covery sought by an opposing party or, 
with respect to the hearing, seeking to 
limit the availability or disclosure of 
evidence. 

(b) In issuing a protective order, the 
ALJ may make any order which justice 
requires to protect a party or person
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from annoyance, embarrassment, op-
pression, or undue burden or expense, 
including one or more of the following: 

(1) That the discovery not be had; 
(2) That the discovery may be had 

only on specified terms and conditions, 
including a designation of the time or 
place; 

(3) That the discovery may be had 
only through a method of discovery 
other than that requested; 

(4) That certain matters not be in-
quired into, or that the scope of dis-
covery be limited to certain matters; 

(5) That discovery be conducted with 
no one present except persons des-
ignated by the ALJ; 

(6) That the contents of discovery or 
evidence be sealed; 

(7) That a deposition after being 
sealed be opened only by order of the 
ALJ; 

(8) That a trade secret or other con-
fidential research, development, com-
mercial information, or facts per-
taining to any criminal investigation, 
proceeding or other administrative in-
vestigation not be disclosed or be dis-
closed only in a designated way; or 

(9) That the parties simultaneously 
file specified documents or information 
enclosed in sealed envelopes to be 
opened as directed by the ALJ.

§ 521.25 Fees. 
The party requesting a subpoena 

shall pay the cost of the fee and mile-
age of any witness subpoenaed in the 
amounts that would be payable to a 
witness in a proceeding in the United 
States District Court. A check for wit-
ness fees and mileage shall accompany 
the subpoena when served, except that 
when a subpoena is issued on behalf of 
the Broadcasting Board of Governors, a 
check for witness fees and mileage 
need not accompany the subpoena.

§ 521.26 Form, filing and service of pa-
pers. 

(a) Form. (1) Documents filed with the 
ALJ shall include an original and two 
copies. 

(2) Every pleading and paper filed in 
the proceeding shall contain a caption 
setting forth the title of the action, the 
case number assigned by the ALJ, and 
a designation of the paper (e.g., motion 
to quash subpoena), and shall be in 

English or accompanied by an English 
translation. 

(3) Every pleading and paper shall be 
signed by, and shall contain the ad-
dress and telephone number of, the 
party or the person on whose behalf the 
paper was filed, or his or her represent-
ative. 

(4) Papers are considered filed when 
they are mailed. Date of mailing may 
be established by a certificate from the 
party or its representative or by proof 
that the document was sent by cer-
tified or registered mail. 

(b) Service. A party filing a document 
with the ALJ shall, at the time of fil-
ing, serve a copy of such document on 
every other party. Service upon any 
party of any document other than 
those required to be served as pre-
scribed in § 521.8, shall be made by de-
livering a copy or by placing a copy of 
the document in the United States 
mail, postage prepaid, and addressed to 
the party’s last known address. When a 
party is represented by a representa-
tive, service shall be made upon such 
representative in lieu of the actual 
party. 

(c) Proof of service. A certificate of 
the individual serving the document by 
personal delivery or by mail, setting 
forth the manner of service, shall be 
proof of service.

§ 521.27 Computation of time. 

(a) In computing any period of time 
under this part or in an order issued 
hereunder, the time begins with the 
day following the act, event, or default, 
and includes the last day of the period, 
unless it is a Saturday, Sunday, or 
legal holiday observed by the Federal 
Government, in which event it includes 
the next business day. 

(b) When the period of time allowed 
is less than seven days, intermediate 
Saturdays, Sundays, and legal holidays 
observed by the Federal Government 
shall be excluded from the computa-
tion. 

(c) Where a document has been served 
or issued by placing it in the mail, an 
additional five days will be added to 
the time permitted for any response.
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§ 521.28 Motions. 
(a) Any application to the ALJ for an 

order or ruling shall be by motion. Mo-
tions shall state the relief sought, the 
authority relied upon, and the facts al-
leged, and shall be filed with the ALJ 
and served on all other parties. 

(b) Except for motions made during a 
prehearing conference or at the hear-
ing, all motions shall be in writing. 
The ALJ may require that oral mo-
tions be reduced to writing. 

(c) Within 15 days after a written mo-
tion is served, or such other time as 
may be fixed by the ALJ, any party 
may file a response to such motion. 

(d) The ALJ may not grant a written 
motion before the time for filing re-
sponses thereto has expired, except 
upon consent of the parties or fol-
lowing a hearing on the motion, but 
may overrule or deny such motion 
without awaiting a response. 

(e) The ALJ shall make a reasonable 
effort to dispose of all outstanding mo-
tions prior to the beginning of the 
hearing.

§ 521.29 Sanctions. 
(a) The ALJ may sanction a person, 

including any party or representative 
for: 

(1) Failing to comply with an order, 
rule, or procedure governing the pro-
ceeding; 

(2) Failing to prosecute or defend an 
action; or 

(3) Engaging in other misconduct 
that interferes with the speedy, or-
derly, or fair conduct of the hearing. 

(b) Any such sanction, including but 
not limited to those listed in para-
graphs (c), (d), and (e) of this section, 
shall reasonably relate to the severity 
and nature of the failure or mis-
conduct. 

(c) When a party fails to comply with 
an order, including an order for taking 
a deposition, the production of evi-
dence within the party’s control, or a 
request for admission, the ALJ may: 

(1) Draw an inference in favor of the 
requesting party with regard to the in-
formation sought; 

(2) In the case of requests for admis-
sion, deem each matter of which an ad-
mission is requested to be admitted; 

(3) Prohibit the party failing to com-
ply with such order from introducing 

evidence concerning, or otherwise rely-
ing upon, testimony relating to the in-
formation sought; and 

(4) Strike any part of the pleadings 
or other submissions of the party fail-
ing to comply with such request. 

(d) If a party fails to prosecute or de-
fend an action under this part com-
menced by service of a notice of hear-
ing, the ALJ may dismiss the action or 
may issue an initial decision imposing 
penalties and assessments. 

(e) The ALJ may refuse to consider 
any motion, request, response, brief or 
other document which is not filed in a 
timely fashion.

§ 521.30 The hearing and burden of 
proof. 

(a) The ALJ shall conduct a hearing 
on the record in order to determine 
whether the defendant is liable for a 
civil penalty or assessment under 
§ 521.3, and if so, the appropriate 
amount of any such civil penalty or as-
sessment considering any aggravating 
or mitigating factors. 

(b) The Broadcasting Board of Gov-
ernors shall prove defendant’s liability 
and any aggravating factors by a pre-
ponderance of the evidence. 

(c) The defendant shall prove any af-
firmative defenses and any mitigating 
factors by a preponderance of the evi-
dence. 

(d) The hearing shall be open to the 
public unless otherwise ordered by the 
ALJ for good cause shown.

§ 521.31 Determining the amount of 
penalties and assessments. 

(a) In determining an appropriate 
amount of civil penalties and assess-
ments, the ALJ and the Director, upon 
appeal, should evaluate any cir-
cumstances that mitigate or aggravate 
the violation and should articulate in 
their opinions the reasons that support 
the penalties and assessments they im-
pose. Because of the intangible costs of 
fraud, the expense of investigating 
such conduct, and the need to deter 
others who might be similarly tempt-
ed, ordinarily double damages and a 
significant civil penalty should be im-
posed. 

(b) Although not exhaustive, the fol-
lowing factors are among those that
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may influence the ALJ and the Direc-
tor in determining the amount of pen-
alties and assessments to impose with 
respect to the misconduct (i.e., the 
false, fictitious, or fraudulent claims 
or statements) charged in the com-
plaint: 

(1) The number of false, fictitious, or 
fraudulent claims or statements; 

(2) The time period over which such 
claims or statements were made; 

(3) The degree of the defendant’s cul-
pability with respect to the mis-
conduct; 

(4) The amount of money or the value 
of the property, services, or benefit 
falsely claimed; 

(5) The value of the Government’s ac-
tual loss as a result of the misconduct, 
including foreseeable consequential 
damages and the costs of investigation; 

(6) The relationship of the amount 
imposed as civil penalties to the 
amount of the Government’s loss; 

(7) The potential or actual impact of 
the misconduct upon national defense, 
public health or safety, or public con-
fidence in the management of Govern-
ment programs and operations, includ-
ing particularly the impact on the in-
tended beneficiaries of such programs; 

(8) Whether the defendant has en-
gaged in a pattern of the same or simi-
lar misconduct; 

(9) Whether the defendant attempted 
to conceal the misconduct; 

(10) The degree to which the defend-
ant has involved others in the mis-
conduct or in concealing it; 

(11) Where the misconduct of employ-
ees of agents is imputed to the defend-
ant, the extent to which the defend-
ant’s practices fostered or attempted 
to preclude such misconduct; 

(12) Whether the defendant cooper-
ated in or obstructed an investigation 
of the misconduct; 

(13) Whether the defendant assisted 
in identifying and prosecuting other 
wrongdoers; 

(14) The complexity of the program 
or transaction, and the degree of the 
defendant’s sophistication with respect 
to it, including the extent of defend-
ant’s prior participation in the pro-
gram or in similar transactions; 

(15) Whether the defendant has been 
found, in any criminal, civil, or admin-
istrative proceeding, to have engaged 

in similar misconduct or to have dealt 
dishonestly with the Government of 
the United States or of a State, di-
rectly or indirectly; and 

(16) The need to deter the defendant 
and others from engaging in the same 
or similar misconduct. 

(c) Nothing in this section shall be 
construed to limit the ALJ or the Di-
rector from considering any other fac-
tors that in any given case may miti-
gate or aggravate the offense for which 
penalties and assessments are imposed.

§ 521.32 Location of hearing. 

(a) The hearing may be held: 
(1) In any judicial district of the 

United States in which the defendant 
resides or transacts business; 

(2) In any judicial district of the 
United States in which the claim or 
statement in issue was made; or 

(3) In such other place as may be 
agreed upon by the defendant and the 
ALJ. 

(b) Each party shall have the oppor-
tunity to present arguments with re-
spect to the location of the hearing. 

(c) The hearing shall be held at the 
place and at the time ordered by the 
ALJ.

§ 521.33 Witnesses. 

(a) Except as provided in paragraph 
(b) of this section, testimony at the 
hearing shall be given orally by wit-
nesses under oath or affirmation. 

(b) At the discretion of the ALJ, tes-
timony may be admitted in the form of 
a written statement or deposition. Any 
such written statement must be pro-
vided to all other parties along with 
the last known address of such witness, 
in a manner which allows sufficient 
time for other parties to subpoena such 
witness for cross-examination at the 
hearing. Prior written statements of 
witnesses proposed to testify at the 
hearing and deposition transcripts 
shall be exchanged as provided in 
§ 521.22(a). 

(c) The ALJ shall exercise reasonable 
control over the mode and order of in-
terrogating witnesses and presenting 
evidence so as to 

(1) Make the interrogation and pres-
entation effective for the ascertain-
ment of the truth,
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(2) Avoid needless consumption of 
time, and 

(3) Protect witnesses from harass-
ment or undue embarrassment. 

(d) The ALJ shall permit the parties 
to conduct such cross-examination as 
may be required for a full and true dis-
closure of the facts. 

(e) At the discretion of the ALJ, a 
witness may be cross-examined on mat-
ters relevant to the proceeding without 
regard to the scope of his or her direct 
examination. To the extent permitted 
by the ALJ, cross-examination on mat-
ters outside the scope of direct exam-
ination shall be conducted in the man-
ner of direct examination and may pro-
ceed by leading questions only if the 
witness is a hostile witness, an adverse 
party, or a witness identified with an 
adverse party. 

(f) Upon motion of any party, the 
ALJ shall order witnesses excluded so 
that they cannot hear the testimony of 
other witnesses. This rule does not au-
thorize exclusion of: 

(1) A party who is an individual; 
(2) In the case of a party that is not 

an individual, an officer or employee of 
the party appearing for the entity pro 
se or designated by the party’s rep-
resentative; or 

(3) An individual whose presence is 
shown by a party to be essential to the 
presentation of its case, including an 
individual employed by the Govern-
ment engaged in assisting the rep-
resentative for the Government.

§ 521.34 Evidence. 

(a) The ALJ shall determine the ad-
missibility of evidence. 

(b) Except as provided in this part, 
the ALJ shall not be bound by the Fed-
eral Rules of Evidence. However, the 
ALJ may apply the Federal Rules of 
Evidence, where appropriate (e.g., to 
exclude unreliable evidence). 

(c) The ALJ shall exclude irrelevant 
and immaterial evidence. 

(d) Although relevant, evidence may 
be excluded if its probative value is 
substantially outweighed by the danger 
of unfair prejudice, confusion of the 
issues, or by consideration of undue 
delay or needless presentation of cumu-
lative evidence. 

(e) Although relevant, evidence may 
be excluded if it is privileged under 
Federal law. 

(f) Evidence concerning offers of com-
promise or settlement shall be inad-
missible to the extent provided in Rule 
408 of the Federal Rules of Evidence. 

(g) The ALJ shall permit the parties 
to introduce rebuttal witnesses and 
evidence. 

(h) All documents and other evidence 
offered or taken for the record shall be 
open to examination by all parties, un-
less otherwise ordered by the ALJ pur-
suant to § 521.24.

§ 521.35 The record. 

(a) The hearing will be recorded and 
transcribed. Transcripts may be ob-
tained following the hearing from the 
ALJ at a cost not to exceed the actual 
cost of duplication. 

(b) The transcript of testimony, ex-
hibits and other evidence admitted at 
the hearing, and all papers and re-
quests filed in the proceeding con-
stitute the record for the decision by 
the ALJ and the Director. 

(c) The record of the hearing may be 
inspected and copied (upon payment of 
a reasonable fee) by anyone, unless 
otherwise ordered by the ALJ pursuant 
to § 521.24.

§ 521.36 Post-hearing briefs. 

The ALJ may require the parties to 
file post-hearing briefs. In any event, 
any party may file a post-hearing brief. 
The ALJ shall fix the time for filing 
briefs, at a time not exceeding 60 days 
from the date the parties receive the 
transcript of the hearing or, if applica-
ble, the stipulated record. Such briefs 
may be accompanied by proposed find-
ings of fact and conclusions of law. The 
ALJ may permit the parties to file 
reply briefs.

§ 521.37 Initial decision. 

(a) The ALJ shall issue an initial de-
cision based only on the record, which 
shall contain findings of fact, conclu-
sions of law, and the amount of any 
penalties and assessments imposed. 

(b) The findings of fact shall include 
a finding on each of the following 
issues:

VerDate 0ct<09>2002 11:28 Oct 17, 2002 Jkt 197072 PO 00000 Frm 00216 Fmt 8010 Sfmt 8010 Y:\SGML\197072T.XXX 197072T



217

Broadcasting Board of Governors § 521.39

(1) Whether the claims or statements 
identified in the complaint, or any por-
tion thereof, violate § 521.3; 

(2) If the person is liable for penalties 
or assessments, the appropriate 
amount of any such penalties or assess-
ments, considering any mitigating or 
aggravating factors that he or she finds 
in the case, such as those described in 
§ 521.31. 

(c) The ALJ shall promptly serve the 
initial decision on all parties within 90 
days after the time for submission of 
post-hearing briefs and reply briefs (if 
permitted) has expired. The ALJ shall 
at the same time serve all parties with 
a statement describing the right of any 
defendant determined to be liable for a 
civil penalty or assessment to file a 
motion for reconsideration with the 
ALJ or a notice of appeal with the Di-
rector. If the ALJ fails to meet the 
deadline contained in this paragraph, 
he or she shall notify the parties of the 
reason for the delay and shall set a new 
deadline. 

(d) Unless the initial decision of the 
ALJ is timely appealed to the Director, 
or a motion for reconsideration of the 
initial decision is timely filed, the ini-
tial decision shall constitute the final 
decision of the Director and shall be 
final and binding on the parties 30 days 
after it is issued by the ALJ.

§ 521.38 Reconsideration of initial de-
cision. 

(a) Except as provided in paragraph 
(d) of this section, any party may file a 
motion for reconsideration of the ini-
tial decision within 20 days of receipt 
of the initial decision. If service was 
made by mail, receipt will be presumed 
to be five days from the date of mailing 
in the absence of contrary proof. 

(b) Every such motion must set forth 
the matters claimed to have been erro-
neously decided and the nature of the 
alleged errors. Such motion shall be 
accompanied by a supporting brief. 

(c) Responses to such motions shall 
be allowed only upon request of the 
ALJ. 

(d) No party may file a motion for re-
consideration of an initial decision 
that has been revised in response to a 
previous motion for reconsideration. 

(e) The ALJ may dispose of a motion 
for reconsideration by denying it or by 
issuing a revised initial decision. 

(f) If the ALJ denies a motion for re-
consideration, the initial decision shall 
constitute the final decision of the Di-
rector and shall be final and binding on 
the parties 30 days after the ALJ de-
nies the motion, unless the initial deci-
sion is timely appealed to the Director 
in accordance with § 521.39. 

(g) If the ALJ issues a revised initial 
decision, that decision shall constitute 
the final decision of the Director and 
shall be final and binding on the par-
ties 30 days after it is issued, unless it 
is timely appealed to the Director in 
accordance with § 521.39.

§ 521.39 Appeal to the Broadcasting 
Board of Governors Director. 

(a) Any defendant who has filed a 
timely answer and who is determined 
in an initial decision to be liable for a 
civil penalty or assessment may appeal 
such decision to the Broadcasting 
Board of Governors Director by filing a 
notice of appeal with the Broadcasting 
Board of Governors Director in accord-
ance with this section. 

(b)(1) No notice of appeal may be 
filed until the time period for filing a 
motion for reconsideration under 
§ 521.38 has expired. 

(2) If a motion for reconsideration is 
timely filed, a notice of appeal may be 
filed within 30 days after the ALJ de-
nies the motion or issues a revised ini-
tial decision, whichever applies. 

(3) If no motion for reconsideration is 
timely filed, a notice of appeal must be 
filed within 30 days after the ALJ 
issues the initial decision. 

(4) The Director may extend the ini-
tial 30-day period for an additional 30 
days if the defendant files with the Di-
rector a request for an extension with-
in the initial 30-day period and shows 
good cause. 

(c) If the defendant files a timely no-
tice of appeal with the Director, and 
the time for filing motions for recon-
sideration under § 521.38 has expired, 
the ALJ shall forward the record of the 
proceeding to the Director. 

(d) A notice of appeal shall be accom-
panied by a written brief specifying ex-
ceptions to the initial decisions and 
reasons supporting the exceptions.
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(e) The representative for the Gov-
ernment may file a brief in opposition 
to exceptions within 30 days of receiv-
ing the notice of appeal and accom-
panying brief. 

(f) There is no right to appear person-
ally before the Director. 

(g) There is no right to appeal any in-
terlocutory ruling by the ALJ. 

(h) In reviewing the initial decision, 
the Director shall not consider any ob-
jection that was not raised before the 
ALJ unless a demonstration is made of 
extraordinary circumstances causing 
the failure to raise the objection. 

(i) If any party demonstrates to the 
satisfaction of the Director that addi-
tional evidence not presented at such 
hearing is material and that there were 
reasonable grounds for the failure to 
present such evidence at such hearing, 
the Director shall remand the matter 
to the ALJ for consideration of such 
additional evidence. 

(j) The Director may affirm, reduce, 
reverse, compromise, remand, or settle 
any penalty or assessment determined 
by the ALJ in an initial decision. 

(k) The Director shall promptly serve 
each party to the appeal with a copy of 
her/his decision and a statement de-
scribing the right of any person deter-
mined to be liable for a penalty or as-
sessment to seek judicial review. 

(l) Unless a petition for review is 
filed as provided in 31 U.S.C. 3805 after 
a defendant has exhausted all adminis-
trative remedies under this part and 
within 60 days after the date on which 
the Director serves the defendant with 
a copy of her/his decision, a determina-
tion that a defendant is liable under 
§ 521.3 is final and is not subject to judi-
cial review.

§ 521.40 Stays ordered by the Depart-
ment of Justice. 

If at any time the Attorney General 
or an Assistant Attorney General des-
ignated by the Attorney General trans-
mits to the Director a written finding 
that continuation of the administra-
tive process described in this part with 
respect to a claim or statement may 
adversely affect any pending or poten-
tial criminal or civil action related to 
such claim or statement, the Director 
shall stay the process immediately. 
The Director may order the process re-

sumed only upon receipt of the written 
authorization of the Attorney General.

§ 521.41 Stay pending appeal. 

(a) An initial decision is stayed auto-
matically pending disposition of a mo-
tion for reconsideration or of an appeal 
to the Director. 

(b) No administrative stay is avail-
able following a final decision of the 
Director.

§ 521.42 Judicial review. 

Section 3805 of title 31, United States 
Code, authorizes judicial review by an 
appropriate United States District 
Court of a final decision of the Director 
imposing penalties or assessments 
under this part and specifies the proce-
dures for such.

§ 521.43 Collection of civil penalties 
and assessments. 

Sections 3806 and 3808(b) of title 31, 
United States Code, authorize actions 
for collection of civil penalties and as-
sessments imposed under this part and 
specify the procedures for such actions.

§ 521.44 Right to administrative offset. 
The amount of any penalty or assess-

ment which has become final, or for 
which a judgment has been entered 
under § 521.42 or § 521.43, or any amount 
agreed upon in a compromise or settle-
ment under § 521.46, may be collected 
by administrative offset under 31 
U.S.C. 3716, except that an administra-
tive offset may not be made under the 
subsection against a refund of an over-
payment of Federal taxes, then or later 
owing by the United States to the de-
fendant.

§ 521.45 Deposit in Treasury of United 
States. 

All amounts collected pursuant to 
this part shall be deposited as miscella-
neous receipts in the Treasury of the 
United States, except as provided in 31 
U.S.C. 3806(g).

§ 521.46 Compromise or settlement. 
(a) Parties may make offers of com-

promise or settlement at any time. 
(b) The reviewing official has the ex-

clusive authority to compromise or 
settle a case under this part at any
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time after the date on which the re-
viewing official is permitted to issue a 
complaint and before the date on which 
the ALJ issues an initial decision. 

(c) The Director has exclusive au-
thority to compromise or settle a case 
under this part at any time after the 
date on which the ALJ issues an initial 
decision, except during pendency of 
any review under § 521.42 or during the 
pendency of any action to collect pen-
alties and assessments under § 521.43. 

(d) The Attorney General has exclu-
sive authority to compromise or settle 
a case under this part during the pend-
ency of any review under § 521.42 or of 
any action to recover penalties and as-
sessments under 31 U.S.C. 3806. 

(e) The investigating official may 
recommend settlement terms to the re-
viewing official, the Director, or the 
Attorney General, as appropriate. The 
reviewing official may recommend set-
tlement terms to the Director, or the 
Attorney General, as appropriate. 

(f) Any compromise or settlement 
must be in writing.

§ 521.47 Limitations. 
(a) The notice of hearing with respect 

to a claim or statement must be served 
in the manner specified in § 521.8 within 
6 years after the date on which such 
claim or statement is made. 

(b) If the defendant fails to file a 
timely answer, service of a notice 
under § 521.10(b) shall be deemed notice 
of hearing for purposes of this section. 

(c) The statute of limitations may be 
extended by agreement of the parties.

PART 530—ENFORCEMENT OF 
NONDISCRIMINATION ON THE 
BASIS OF HANDICAP IN PRO-
GRAMS OR ACTIVITIES CON-
DUCTED BY THE BROADCASTING 
BOARD OF GOVERNORS

Sec.
530.101 Purpose. 
530.102 Application. 
530.103 Definitions. 
530.104—530.109 [Reserved] 
530.110 Self-evaluation. 
530.111 Notice. 
530.112—530.129 [Reserved] 
530.130 General prohibitions against dis-

crimination. 
530.131—530.139 [Reserved] 
530.140 Employment. 

530.141—530.148 [Reserved] 
530.149 Program accessibility: Discrimina-

tion prohibited. 
530.150 Program accessibility: Existing fa-

cilities. 
530.151 Program accessibility: New con-

struction and alterations. 
530.152—530.159 [Reserved] 
530.160 Communications. 
530.161—530.169 [Reserved] 
530.170 Compliance procedures. 
530.171—530.999 [Reserved]

AUTHORITY: 29 U.S.C. 794.

SOURCE: 51 FR 22890, 22896, June 23, 1986, 
unless otherwise noted.

§ 530.101 Purpose. 
This part effectuates section 119 of 

the Rehabilitation, Comprehensive 
Services, and Developmental Disabil-
ities Amendments of 1978, which 
amended section 504 of the Rehabilita-
tion Act of 1973 to prohibit discrimina-
tion on the basis of handicap in pro-
grams or activities conducted by Exec-
utive agencies or the United States 
Postal Service.

§ 530.102 Application. 
This part applies to all programs or 

activities conducted by the Board.

§ 530.103 Definitions. 
For purposes of this part, the term— 
Assistant Attorney General means the 

Assistant Attorney General, Civil 
Rights Division, United States Depart-
ment of Justice. 

Auxiliary aids means services or de-
vices that enable persons with im-
paired sensory, manual, or speaking 
skills to have an equal opportunity to 
participate in, and enjoy the benefits 
of, programs or activities conducted by 
the Board. For example, auxiliary aids 
useful for persons with impaired vision 
include readers, brailled materials, 
audio recordings, telecommunications 
devices and other similar services and 
devices. Auxiliary aids useful for per-
sons with impaired hearing include 
telephone handset amplifiers, tele-
phones compatible with hearing aids, 
telecommunication devices for deaf 
persons (TDD’s), interpreters, 
notetakers, written materials, and 
other similar services and devices. 

Complete complaint means a written 
statement that contains the complain-
ant’s name and address and describes
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the Board’s alleged discriminatory ac-
tion in sufficient detail to inform the 
Board of the nature and date of the al-
leged violation of section 504. It shall 
be signed by the complainant or by 
someone authorized to do so on his or 
her behalf. Complaints filed on behalf 
of classes or third parties shall describe 
or identify (by name, if possible) the 
alleged victims of discrimination. 

Facility means all or any portion of 
buildings, structures, equipment, 
roads, walks, parking lots, rolling 
stock or other conveyances, or other 
real or personal property. 

Handicapped person means any person 
who has a physical or mental impair-
ment that substantially limits one or 
more major life activities, has a record 
of such an impairment, or is regarded 
as having such an impairment. 

As used in this definition, the phrase: 
(1) Physical or mental impairment in-

cludes— 
(i) Any physiological disorder or con-

dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of 
the following body systems: Neuro-
logical; musculoskeletal; special sense 
organs; respiratory, including speech 
organs; cardiovascular; reproductive; 
digestive; genitourinary; hemic and 
lymphatic; skin; and endocrine; or 

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or 
mental illness, and specific learning 
disabilities. The term physical or mental 
impairment includes, but is not limited 
to, such diseases and conditions as or-
thopedic, visual, speech, and hearing 
impairments, cerebral palsy, epilepsy, 
muscular dystrophy, multiple sclerosis, 
cancer, heart disease, diabetes, mental 
retardation, emotional illness, and 
drug addiction and alocoholism. 

(2) Major life activities includes func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing, 
hearing, speaking, breathing, learning, 
and working. 

(3) Has a record of such an impairment 
means has a history of, or has been 
misclassified as having, a mental or 
physical impairment that substantially 
limits one or more major life activi-
ties. 

(4) Is regarded as having an impairment 
means— 

(i) Has a physical or mental impair-
ment that does not substantially limit 
major life activities but is treated by 
the Board as constituting such a limi-
tation; 

(ii) Has a physical or mental impair-
ment that substantially limits major 
life activities only as a result of the at-
titudes of others toward such impair-
ment; or 

(iii) Has none of the impairments de-
fined in paragraph (1) of this definition 
but is treated by the Board as having 
such an impairment. 

Historic preservation programs means 
programs conducted by the Board that 
have preservation of historic properties 
as a primary purpose. 

Historic properties means those prop-
erties that are listed or eligible for 
listing in the National Register of His-
toric Places or properties designated as 
historic under a statute of the appro-
priate State or local government body. 

Qualified handicapped person means— 
(1) With respect to preschool, elemen-

tary, or secondary education services 
provided by the Board, a handicapped 
person who is a member of a class of 
persons otherwise entitled by statute, 
regulation, or Board policy to receive 
education services from the Board. 

(2) With respect to any other Board 
program or activity under which a per-
son is required to perform services or 
to achieve a level of accomplishment, a 
handicapped person who meets the es-
sential eligibility requirements and 
who can acheive the purpose of the pro-
gram or activity without modifications 
in the program or activity that the 
Board can demonstrate would result in 
a fundamental alteration in its nature; 

(3) With respect to any other pro-
gram or activity, a handicapped person 
who meets the essential eligibility re-
quirements for participation in, or re-
ceipt of benefits from, that program or 
activity; and 

(4) Qualified handicapped person is de-
fined for purposes of employment in 29 
CFR 1613.702(f), which is made applica-
ble to this part by § 530.140. 

Section 504 means section 504 of the 
Rehabilitation Act of 1973 (Pub. L. 93–
112, 87 Stat. 394 (29 U.S.C. 794)), as 
amended by the Rehabilitation Act 
Amendments of 1974 (Pub. L. 93–516, 88 
Stat. 1617), and the Rehabilitation,
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Comprehensive Services, and Develop-
mental Disabilities Amendments of 
1978 (Pub. L. 95–602, 92 Stat. 2955). As 
used in this part, section 504 applies 
only to programs or activities con-
ducted by Executive agencies and not 
to federally assisted programs. 

Substantial impairment means a sig-
nificant loss of the integrity of finished 
materials, design quality, or special 
character resulting from a permanent 
alteration.

§§ 530.104—530.109 [Reserved]

§ 530.110 Self-evaluation. 

(a) The Board shall, by August 24, 
1987, evaluate its current policies and 
practices, and the effects thereof, that 
do not or may not meet the require-
ments of this part, and, to the extent 
modification of any such policies and 
practices is required, the Board shall 
proceed to make the necessary modi-
fications. 

(b) The Board shall provide an oppor-
tunity to interested persons, including 
handicapped persons or organizations 
representing handicapped persons, to 
participate in the self-evaluation proc-
ess by submitting comments (both oral 
and written). 

(c) The Board shall, until three years 
following the completion of the self-
evaluation, maintain on file and make 
available for public inspection: 

(1) A description of areas examined 
and any problems identified, and 

(2) A description of any modifications 
made.

§ 530.111 Notice. 

The Board shall make available to 
employees, applicants, participants, 
beneficiaries, and other interested per-
sons such information regarding the 
provisions of this part and its applica-
bility to the programs or activities 
conducted by the Board, and make 
such information available to them in 
such manner as the head of the Board 
finds necessary to apprise such persons 
of the protections against discrimina-
tion assured them by section 504 and 
this regulation.

§§ 530.112—530.129 [Reserved]

§ 530.130 General prohibitions against 
discrimination. 

(a) No qualified handicapped person 
shall, on the basis of handicap, be ex-
cluded from participation in, be denied 
the benefits of, or otherwise be sub-
jected to discrimination under any pro-
gram or activity conducted by the 
Board. 

(b)(1) The Board, in providing any 
aid, benefit, or service, may not, di-
rectly or through contractual, licens-
ing, or other arrangements, on the 
basis of handicap— 

(i) Deny a qualified handicapped per-
son the opportunity to participate in 
or benefit from the aid, benefit, or 
service; 

(ii) Afford a qualified handicapped 
person an opportunity to participate in 
or benefit from the aid, benefit, or 
service that is not equal to that af-
forded others; 

(iii) Provide a qualified handicapped 
person with an aid, benefit, or service 
that is not as effective in affording 
equal opportunity to obtain the same 
result, to gain the same benefit, or to 
reach the same level of achievement as 
that provided to others; 

(iv) Provide different or separate aid, 
benefits, or services to handicapped 
persons or to any class of handicapped 
persons than is provided to others un-
less such action is necessary to provide 
qualified handicapped persons with aid, 
benefits, or services that are as effec-
tive as those provided to others; 

(v) Deny a qualified handicapped per-
son the opportunity to participate as a 
member of planning or advisory boards; 
or 

(vi) Otherwise limit a qualified 
handicapped person in the enjoyment 
of any right, privilege, advantage, or 
opportunity enjoyed by others receiv-
ing the aid, benefit, or service. 

(2) The Board may not deny a quali-
fied handicapped person the oppor-
tunity to participate in programs or 
activities that are not separate or dif-
ferent, despite the existence of permis-
sibly separate or different programs or 
activities. 

(3) The Board may not, directly or 
through contractual or other
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arrangments, utilize criteria or meth-
ods of administration the purpose or ef-
fect of which would— 

(i) Subject qualified handicapped per-
sons to discrimination on the basis of 
handicap; or 

(ii) Defeat or substantially impair ac-
complishment of the objectives of a 
program or activity with respect to 
handicapped persons. 

(4) The Board may not, in deter-
mining the site or location of a facil-
ity, make selections the purpose or ef-
fect of which would— 

(i) Exclude handicapped persons 
from, deny them the benefits of, or oth-
erwise subject them to discrimination 
under any program or activity con-
ducted by the Board; or 

(ii) Defeat or substantially impair 
the accomplishment of the objectives 
of a program or activity with respect 
to handicapped persons. 

(5) The Board, in the selection of pro-
curement contractors, may not use cri-
teria that subject qualified handi-
capped persons to discrimination on 
the basis of handicap. 

(6) The Board may not administer a 
licensing or certification program in a 
manner that subjects qualified handi-
capped persons to discrimination on 
the basis of handicap, nor may the 
Board establish requirements for the 
programs or activities of licensees or 
certified entities that subject qualified 
handicapped persons to discrimination 
on the basis of handicap. However, the 
programs or activities of entities that 
are licensed or certified by the Board 
are not, themselves, covered by this 
part. 

(c) The exclusion of nonhandicapped 
persons from the benefits of a program 
limited by Federal statute or Execu-
tive order to handicapped persons or 
the exclusion of a specific class of 
handicapped persons from a program 
limited by Federal statute or Execu-
tive order to a different class of handi-
capped persons is not prohibited by 
this part. 

(d) The Board shall administer pro-
grams and activities in the most inte-
grated setting appropriate to the needs 
of qualified handicapped persons.

§§ 530.131—530.139 [Reserved]

§ 530.140 Employment. 

No qualified handicapped person 
shall, on the basis of handicap, be sub-
jected to discrimination in employ-
ment under any program or activity 
conducted by the Board. The defini-
tions, requirements, and procedures of 
section 501 of the Rehabilitation Act of 
1973 (29 U.S.C. 791), as established by 
the Equal Employment Opportunity 
Commission in 29 CFR part 1613, shall 
apply to employment in federally con-
ducted programs or activities.

§§ 530.141—530.148 [Reserved]

§ 530.149 Program accessibility: Dis-
crimination prohibited. 

Except as otherwise provided in 
§ 530.150, no qualified handicapped per-
son shall, because the Board’s facilities 
are inaccessible to or unusable by 
handicapped persons, be denied the 
benefits of, be excluded from participa-
tion in, or otherwise be subjected to 
discrimination under any program or 
activity conducted by the Board.

§ 530.150 Program accessibility: Exist-
ing facilities. 

(a) General. The Board shall operate 
each program or activity so that the 
program or activity, when viewed in its 
entirety, is readily accessible to and 
usable by handicapped persons. This 
paragraph does not— 

(1) Necessarily require the Board to 
make each of its existing facilities ac-
cessible to and usable by handicapped 
persons; 

(2) In the case of historic preserva-
tion programs, require the Board to 
take any action that would result in a 
substantial impairment of significant 
historic features of an historic prop-
erty; or 

(3) Require the Board to take any ac-
tion that it can demonstrate would re-
sult in a fundamental alteration in the 
nature of a program or activity or in 
undue financial and administrative 
burdens. In those circumstances where 
Board personnel believe that the pro-
posed action would fundamentally 
alter the program or activity or would
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result in undue financial and adminis-
trative burdens, the Board has the bur-
den of proving that compliance with 
§ 530.150(a) would result in such alter-
ation or burdens. The decision that 
compliance would result in such alter-
ation or burdens must be made by the 
Board head or his or her designee after 
considering all Board resources avail-
able for use in the funding and oper-
ation of the conducted program or ac-
tivity, and must be accompanied by a 
written statement of the reasons for 
reaching that conclusion. If an action 
would result in such an alteration or 
such burdens, the Board shall take any 
other action that would not result in 
such an alteration or such burdens but 
would nevertheless ensure that handi-
capped persons receive the benefits and 
services of the program or activity. 

(b) Methods—(1) General. The Board 
may comply with the requirements of 
this section through such means as re-
design of equipment, reassignment of 
services to accessible buildings, assign-
ment of aides to beneficiaries, home 
visits, delivery of services at alternate 
accessible sites, alteration of existing 
facilities and construction of new fa-
cilities, use of accessible rolling stock, 
or any other methods that result in 
making its programs or activities read-
ily accessible to and usable by handi-
capped persons. The Board is not re-
quired to make structural changes in 
existing facilities where other methods 
are effective in achieving compliance 
with this section. The Board, in mak-
ing alterations to existing buildings, 
shall meet accessibility requirements 
to the extent compelled by the Archi-
tectural Barriers Act of 1968, as amend-
ed (42 U.S.C. 4151–4157), and any regula-
tions implementing it. In choosing 
among available methods for meeting 
the requirements of this section, the 
Board shall give priority to those 
methods that offer programs and ac-
tivities to qualified handicapped per-
sons in the most integrated setting ap-
propriate. 

(2) Historic preservation programs. In 
meeting the requirements of § 530.150(a) 
in historic preservation programs, the 
Board shall give priority to methods 
that provide physical access to handi-
capped persons. In cases where a phys-
ical alteration to an historic property 

is not required because of § 530.150(a)(2) 
or (a)(3), alternative methods of 
achieving program accessibility in-
clude— 

(i) Using audio-visual materials and 
devices to depict those portions of an 
historic property that cannot other-
wise be made accessible; 

(ii) Assigning persons to guide handi-
capped persons into or through por-
tions of historic properties that cannot 
otherwise be made accessible; or 

(iii) Adopting other innovative meth-
ods. 

(c) Time period for compliance. The 
Board shall comply with the obliga-
tions established under this section by 
October 21, 1986, except that where 
structural changes in facilities are un-
dertaken, such changes shall be made 
by August 22, 1989, but in any event as 
expeditiously as possible. 

(d) Transition plan. In the event that 
structural changes to facilities will be 
undertaken to achieve program acces-
sibility, the Board shall develop, by 
February 23, 1987, a transition plan set-
ting forth the steps necessary to com-
plete such changes. The Board shall 
provide an opportunity to interested 
persons, including handicapped persons 
or organizations representing handi-
capped persons, to participate in the 
development of the transition plan by 
submitting comments (both oral and 
written). A copy of the transition plan 
shall be made available for public in-
spection. The plan shall, at a min-
imum— 

(1) Identify physical obstacles in the 
Board’s facilities that limit the acces-
sibility of its programs or activities to 
handicapped persons; 

(2) Describe in detail the methods 
that will be used to make the facilities 
accessible; 

(3) Specify the schedule for taking 
the steps necessary to achieve compli-
ance with this section and, if the time 
period of the transition plan is longer 
than one year, identify steps that will 
be taken during each year of the tran-
sition period; and 

(4) Indicate the official responsible 
for implementation of the plan.
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§ 530.151 Program accessibility: New 
construction and alterations. 

Each building or part of a building 
that is constructed or altered by, on 
behalf of, or for the use of the Board 
shall be designed, constructed, or al-
tered so as to be readily accessible to 
and usable by handicapped persons. 
The definitions, requirements, and 
standards of the Architectural Barriers 
Act (42 U.S.C. 4151–4157), as established 
in 41 CFR 101–19.600 to 101–19.607, apply 
to buildings covered by this section.

§§ 530.152—530.159 [Reserved]

§ 530.160 Communications. 
(a) The Board shall take appropriate 

steps to ensure effective communica-
tion with applicants, participants, per-
sonnel of other Federal entities, and 
members of the public. 

(1) The Board shall furnish appro-
priate auxiliary aids where necessary 
to afford a handicapped person an equal 
opportunity to participate in, and 
enjoy the benefits of, a program or ac-
tivity conducted by the Board. 

(i) In determining what type of auxil-
iary aid is necessary, the Board shall 
give primary consideration to the re-
quests of the handicapped person. 

(ii) The Board need not provide indi-
vidually prescribed devices, readers for 
personal use or study, or other devices 
of a personal nature. 

(2) Where the Board communicates 
with applicants and beneficiaries by 
telephone, telecommunication devices 
for deaf person (TDD’s) or equally ef-
fective telecommunication systems 
shall be used. 

(b) The Board shall ensure that inter-
ested persons, including persons with 
impaired vision or hearing, can obtain 
information as to the existence and lo-
cation of accessible services, activities, 
and facilities. 

(c) The Board shall provide signage 
at a primary entrance to each of its in-
accessible facilities, directing users to 
a location at which they can obtain in-
formation about accessible facilities. 
The international symbol for accessi-
bility shall be used at each primary en-
trance of an accessible facility. 

(d) This section does not require the 
Board to take any action that it can 
demonstrate would result in a funda-

mental alteration in the nature of a 
program or activity or in undue finan-
cial and adminstrative burdens. In 
those circumstances where Board per-
sonnel believe that the proposed action 
would fundamentally alter the program 
or activity or would result in undue fi-
nancial and administrative burdens, 
the Board has the burden of proving 
that compliance with § 530.160 would re-
sult in such alteration or burdens. The 
decision that compliance would result 
in such alteration or burdens must be 
made by the Board head or his or her 
designee after considering all Board re-
sources available for use in the funding 
and operation of the conducted pro-
gram or activity, and must be accom-
panied by a written statement of the 
reasons for reaching that conclusion. If 
an action required to comply with this 
section would result in such an alter-
ation or such burdens, the Board shall 
take any other action that would not 
result in such an alteration or such 
burdens but would nevertheless ensure 
that, to the maximum extent possible, 
handicapped persons receive the bene-
fits and services of the program or ac-
tivity.

§§ 530.161—530.169 [Reserved]

§ 530.170 Compliance procedures. 
(a) Except as provided in paragraph 

(b) of this section, this section applies 
to all allegations of discrimination on 
the basis of handicap in programs or 
activities conducted by the Board. 

(b) The Board shall process com-
plaints alleging violations of section 
504 with respect to employment accord-
ing to the procedures established by 
the Equal Employment Opportunity 
Commission in 29 CFR part 1613 pursu-
ant to section 501 of the Rehabilitation 
Act of 1973 (29 U.S.C. 791). 

(c) The Director, Office of Equal Em-
ployment Opportunity and Civil 
Rights, shall be responsible for coordi-
nating implementation of this section. 
Complaints may be sent to Director, 
Office of Equal Employment Oppor-
tunity and Civil Rights, Broadcasting 
Board of Governors, 301 4th Street NW., 
Washington, DC 20547. 

(d) The Board shall accept and inves-
tigate all complete complaints for 
which it has jurisdiction. All complete
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complaints must be filed within 180 
days of the alleged act of discrimina-
tion. The Board may extend this time 
period for good cause. 

(e) If the Board receives a complaint 
over which it does not have jurisdic-
tion, it shall promptly notify the com-
plainant and shall make reasonable ef-
forts to refer the complaint to the ap-
propriate government entity. 

(f) The Board shall notify the Archi-
tectural and Transportation Barriers 
Compliance Board upon receipt of any 
complaint alleging that a building or 
facility that is subject to the Architec-
tural Barriers Act of 1968, as amended 
(42 U.S.C. 4151–4157), or section 502 of 
the Rehabilitation Act of 1973, as 
amended (29 U.S.C. 792), is not readily 
accessible to and usable by handi-
capped persons. 

(g) Within 180 days of the receipt of a 
complete complaint for which it has ju-
risdiction, the Board shall notify the 
complainant of the results of the inves-
tigation in a letter containing— 

(1) Findings of fact and conclusions 
of law; 

(2) A description of a remedy for each 
violation found; and 

(3) A notice of the right to appeal. 

(h) Appeals of the findings of fact and 
conclusions of law or remedies must be 
filed by the complainant within 90 days 
of receipt from the Board of the letter 
required by § 530.170(g). The Board may 
extend this time for good cause. 

(i) Timely appeals shall be accepted 
and processed by the head of the Board. 

(j) The head of the Board shall notify 
the complainant of the results of the 
appeal within 60 days of the receipt of 
the request. If the head of the Board 
determines that additional information 
is needed from the complainant, he or 
she shall have 60 days from the date of 
receipt of the additional information 
to make his or her determination on 
the appeal. 

(k) The time limits cited in para-
graphs (g) and (j) of this section may be 
extended with the permission of the 
Assistant Attorney General. 

(l) The Board may delegate its au-
thority for conducting complaint in-
vestigations to other Federal agencies, 
except that the authority for making 
the final determination may not be 
delegated to another agency. 

[51 FR 22890, 22896, June 23, 1986, as amended 
at 51 FR 22890, June 23, 1986]

§§ 530.171—530.999 [Reserved]
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SUBCHAPTER A—ADMINISTRATIVE PROVISIONS

PART 705—EMPLOYEE ETHICAL 
CONDUCT STANDARDS AND FI-
NANCIAL DISCLOSURE REGULA-
TIONS

AUTHORITY: 5 U.S.C. 7301.

§ 705.101 Cross-reference to employee 
ethical conduct standards and fi-
nancial disclosure regulations. 

Employees of the Overseas Private 
Investment Corporation (OPIC) should 
refer to the executive branch-wide 
Standards of Ethical Conduct at 5 CFR 
part 2635, the OPIC regulation at 5 CFR 
4301.101 which supplements the execu-
tive branch-wide standards, and the ex-
ecutive branch-wide financial disclo-
sure regulation at 5 CFR part 2634. 

[58 FR 33320, June 17, 1993]

PART 706—FREEDOM OF 
INFORMATION

Subpart A—General

Sec.
706.11 General provisions. 
706.12 Definitions.

Subpart B—Procedures for Obtaining 
Publicly Available Records

706.21 What types of OPIC records are pub-
licly available, and how do I obtain ac-
cess to or copies of these records?

Subpart C—Procedures for Obtaining 
Records Under the FOIA

706.31 How do I request copies of or access 
to OPIC records that are not otherwise 
available to the public? 

706.32 When will I receive a response to my 
FOIA request? 

706.33 How will OPIC respond to my FOIA 
request? 

706.34 What, if any, fees will I be charged? 
706.35 When will OPIC reduce or waive fees? 
706.36 How may I appeal a partial or total 

denial of records?

Subpart D—Rights of Submitters of 
Confidential Business Information

706.41 How should business submitters des-
ignate business information in materials 
submitted to OPIC? 

706.42 When will OPIC notify business sub-
mitters of a pending FOIA request? 

706.43 Who will OPIC notify if a FOIA law-
suit is filed? 

706.44 What happens to business informa-
tion contained in OPIC records trans-
ferred to the National Archives of the 
United States?

AUTHORITY: 5 U.S.C. 552, as amended; Exec-
utive Order 12600; 44 U.S.C. 2901, et. seq.

SOURCE: 65 FR 64343, Oct. 27, 2000, unless 
otherwise noted.

Subpart A—General
§ 706.11 General provisions. 

(a) Purpose. The purpose of this part 
is to help interested parties obtain ac-
cess to OPIC records. Many OPIC 
records may be accessed by the public 
without filing a formal request under 
the FOIA. Records that are not rou-
tinely available, however, must be re-
quested under the FOIA. This part also 
informs OPIC’s business submitters of 
their right to be notified of a request 
for disclosure of business information 
and to object to such disclosure. Fi-
nally, this part provides information 
about access to records that OPIC has 
transferred to the National Archives. 

(b) Policy. OPIC’s policy is to make 
its records available to the public to 
the greatest extent possible, in keeping 
with the spirit of the FOIA. This policy 
includes providing reasonably seg-
regable information from records that 
also contain information that may be 
withheld under the FOIA. However, im-
plementation of this policy also re-
flects OPIC’s view that the soundness 
and viability of many of its programs 
depend in large measure upon full and 
reliable commercial, financial, tech-
nical and business information re-
ceived from applicants for OPIC assist-
ance and that the willingness of those 
applicants to provide such information 
depends on OPIC’s ability to hold it in 
confidence. Consequently, except as 
provided by law and this part, informa-
tion provided to OPIC in confidence 
will not be disclosed without the sub-
mitter’s consent. 

(c) Scope. This regulation applies to 
all agency records in OPIC’s possession
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and control. This regulation does not 
compel OPIC to create records or to 
ask outside parties to provide docu-
ments in order to satisfy a FOIA re-
quest. OPIC may, however, in its dis-
cretion and in consultation with a 
FOIA requester, create a new record as 
a partial or complete response to a 
FOIA request. In responding to re-
quests for information, OPIC will con-
sider only those records within its pos-
session and control as of the date of 
the request. This regulation does not 
apply to requests for records under the 
Privacy Act, 5 U.S.C. 552a. OPIC’s regu-
lations governing Privacy Act requests 
are located at 22 CFR part 707. 

(d) OPIC Internet site. OPIC maintains 
an Internet site at www.opic.gov. This 
site contains information on OPIC 
functions, activities, programs, and 
transactions. OPIC encourages all pro-
spective requesters of information, 
whether under FOIA or otherwise, to 
visit its Internet site prior to submit-
ting a request. 

(e) OPIC address. OPIC is located at 
1100 New York Avenue, NW., Wash-
ington, DC 20527. All correspondence 
should be sent to this address.

§ 706.12 Definitions. 
For purposes of this subpart, the fol-

lowing definitions apply: 
All other requesters—Requesters other 

than commercial use requesters, edu-
cational and non-commercial scientific 
requesters, or representatives of the 
news media. 

Business information—Trade secrets 
and confidential or privileged commer-
cial or financial information obtained 
from any person, including, but not 
necessarily limited to, information 
contained in individual case files relat-
ing to such activities as insurance, 
loans, and loan guaranties. 

Business submitter—Any person that 
provides business information to OPIC. 

Educational institution—A preschool, 
a public or private elementary or sec-
ondary school, an institution of under-
graduate or graduate higher education, 
or an institution of professional or vo-
cational education. 

FOIA—The Freedom of Information 
Act, as amended, 5 U.S.C. 552. 

National Archives—The National Ar-
chives of the United States. 

Non-commercial scientific institution—
An institution that is operated for the 
purpose of conducting scientific re-
search, the results of which are not in-
tended to promote any particular prod-
uct or industry, and that is not oper-
ated solely for purposes of furthering a 
business, trade, or profit interest. 

OPIC—The Overseas Private Invest-
ment Corporation. 

Person—An individual, partnership, 
corporation, association, or organiza-
tion, other than a federal government 
agency. 

Record—All papers, memoranda, or 
other documentary material, or copies 
thereof, regardless of physical form or 
characteristics, created or received by 
OPIC and within OPIC’s possession and 
control. ‘‘Record’’ does not include 
publications that are available to the 
public through the FEDERAL REGISTER, 
by sale or through free distribution. 

Redaction—The process of removing 
non-disclosable material from a record 
so that the remainder may be released. 

Representative of the news media—A 
person actively gathering information 
on behalf of an entity organized and 
operated to publish or broadcast news 
to the public. Freelance journalists 
qualify as representatives of the news 
media when they can demonstrate that 
a request is reasonably likely to lead 
to publication. 

Request—Any request made to OPIC 
under the FOIA. 

Requester—Any person making a re-
quest. 

Review—The examination of a record 
located in response to a request in 
order to determine whether any por-
tion of the record is exempt from dis-
closure. Review also includes proc-
essing any record for disclosure—for 
example, redacting and preparing the 
record for disclosure. Review also in-
cludes time spent considering any for-
mal objection to disclosure made by a 
business submitter, but does not in-
clude time spent resolving general 
legal or policy issues regarding the ap-
plication of exemptions. 

Search—The process of looking for 
and retrieving records or information 
responsive to a request. It includes 
page-by-page or line-by-line identifica-
tion of information within records and
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also includes reasonable efforts to lo-
cate and retrieve information from 
records maintained in electronic form 
or format. 

Working days—All calendar days ex-
cluding Saturdays, Sundays, Federal 
Government holidays, and any other 
day on which OPIC is not open for busi-
ness.

Subpart B—Procedures for Obtain-
ing Publicly Available 
Records

§ 706.21 What types of OPIC records 
are publicly available, and how do I 
obtain access to or copies of these 
records? 

(a) Electronic access. (1) Many OPIC 
records are readily available to the 
public by electronic access, including 
OPIC’s Annual Report, OPIC’s Program 
Handbook, OPIC press releases, and ap-
plication forms for OPIC assistance. 
Persons seeking information are en-
couraged to visit OPIC’s Internet site 
at: www.opic.gov. 

(2) Records relating to OPIC’s FOIA 
program, including records required by 
the FOIA to be made available elec-
tronically, records which have been the 
subject of frequent FOIA requests, and 
OPIC’s annual FOIA Report are avail-
able in OPIC’s Electronic Reading 
Room. OPIC’s Electronic Reading 
Room may be accessed through the 
‘‘FOIA’’ link on OPIC’s Internet site 
at: www.opic.gov. The Electronic Read-
ing Room also contains an index of 
records available electronically. Gen-
erally, only records created after No-
vember 1, 1996 are available electroni-
cally. 

(b) Offline access. Publicly-available 
OPIC materials are readily available 
on OPIC’s Internet site at 
www.opic.gov. If you do not have access 
to the Internet, you may obtain many 
of the same materials by contacting 
one or more of the sources listed below. 

(1) General information. General infor-
mation (e.g., OPIC’s Annual Report, 
OPIC’s Program Handbook, and appli-
cation forms for OPIC assistance) are 
available from OPIC’s Information Of-
ficer. To obtain access to or copies of 
these records, call (202) 336–8400 and ask 
to be connected with the Information 
Officer, or write to the Information Of-

ficer. You may also obtain general in-
formation by calling the OPIC InfoLine 
at (202) 336–8799 and you may obtain 
documents by facsimile by calling the 
OPIC FactsLine at (202) 336–8700. 

(2) Claims information. OPIC’s Depart-
ment of Legal Affairs maintains public 
information files relating to the deter-
mination of claims filed under OPIC’s 
political risk insurance contracts and a 
list of all claims resolved by cash set-
tlements or guaranties. To obtain ac-
cess to or copies of these records, call 
(202) 336–8400 and ask to be connected 
with the Claims Assistant in Legal Af-
fairs or write to the Claims Assistant, 
Department of Legal Affairs. 

(3) Materials concerning OPIC’s Board 
of Directors. The Corporate Secretary 
maintains public information files con-
taining the minutes of the public por-
tions of Board of Directors meetings, 
as well as publicly-releasable Board 
resolutions. To obtain access to or cop-
ies of these records, call (202) 336–8400 
and ask to be connected with the Cor-
porate Secretary or write to the Cor-
porate Secretary. 

(4) Press releases. OPIC’s Press Office 
maintains copies of OPIC’s press re-
leases. To obtain access to or copies of 
these records, call (202) 336–8400 and ask 
to be connected with the Press Office 
or write to the Press Office. 

(5) Reading room material. Pursuant to 
the FOIA, OPIC maintains certain 
records for public inspection and 
photocopying, including records that 
have been the subject of frequent FOIA 
requests. To obtain access to or copies 
of these records, call (202) 336–8400 and 
ask to be connected with the FOIA Of-
fice or write to the FOIA Office. OPIC 
maintains an index of FOIA reading 
room records, which is updated regu-
larly.

Subpart C—Procedures for 
Obtaining Records Under the FOIA
§ 706.31 How do I request copies of or 

access to OPIC records that are not 
otherwise available to the public? 

(a) Submitting a request. To request 
records that are not otherwise avail-
able to the public, submit a written re-
quest to OPIC’s FOIA Office either by 
mail, by hand delivery, by facsimile 
transmission to (202) 408–0297, or by
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electronic mail to FOIA@opic.gov. You 
must state that you are requested 
records under the FOIA. Your request 
is considered received by OPIC upon ac-
tual receipt by OPIC’s FOIA Office. 

(b) Format. Although FOIA requests 
do not need to follow a specific format, 
you must include the following infor-
mation: 

(1) You must reasonably describe the 
records you seek. This means that you 
must provide enough detail to enable 
OPIC personnel, using reasonable ef-
forts, to locate the records. Whenever 
possible, your request should include 
specific information about each record 
sought, such as the date, title or name, 
author, recipient, and subject matter. 
Any request that does not reasonably 
describe the records sought will not be 
considered received by OPIC until the 
request is clarified. If your request 
does not reasonably describe the 
records you seek, OPIC will make rea-
sonable efforts to contact you and tell 
you what additional information you 
need to provide in order to clarify your 
request. You then will have an oppor-
tunity to modify your request to meet 
the requirements of this section. Any 
time you spend clarifying your request 
(discussing your request with OPIC and 
preparing a revised request) is excluded 
from the 20 working-day period (or any 
extension of this period) that OPIC has 
to respond to your request. 

(2) You must state the format (e.g., 
paper, computer disk, etc.) in which 
you would like OPIC to provide the re-
quested records. If you do not state a 
preference, you will receive any re-
leased records in the format most con-
venient to OPIC. 

(3) You must include your mailing 
address and telephone number. You 
may also provide your electronic mail 
address, which will allow OPIC to con-
tact you quickly to discuss your re-
quest and, in some instances, to re-
spond to your request electronically. 

(4) You must state your willingness 
to pay fees under this Part or, alter-
nately, your willingness to pay fees up 
to a specified limit. If you believe that 
you qualify for a partial or total fee 
waiver under § 706.35(a), you should re-
quest a waiver and provide justifica-
tion as required by § 706.35(b). If your 
request does not contain a statement 

of your willingness to pay fees or a re-
quest for a fee waiver, OPIC will advise 
you of the requirements of this para-
graph. If you fail to respond within ten 
working days of such notification, 
OPIC will stop processing your request.

§ 706.32 When will I receive a response 
to my FOIA request? 

(a) General. The FOIA requires OPIC 
to respond within twenty working days 
after the date on which OPIC’s FOIA 
Office received the request. 

(b) Order of processing. Generally, 
OPIC responds to FOIA requests in the 
order in which they are received. 

(c) Extensions. (1) In unusual cir-
cumstances, OPIC may require an ex-
tension of time in which to respond to 
your request. OPIC will provide written 
notice to you whenever such unusual 
circumstances exist. Unusual cir-
cumstances may include, for example: 
The need to search for and collect re-
quested records from storage facilities 
located outside of OPIC’s premises; the 
need to search for, collect, and appro-
priately examine a voluminous amount 
of separate and distinct records that 
are requested in a single request; or the 
need for consultation with another 
agency having a substantial interest in 
the request. If the extension is ex-
pected to exceed ten working days, 
OPIC will offer you the opportunity to: 

(i) Alter your request so that proc-
essing may be accelerated; or 

(ii) Propose an alternative, feasible 
time frame for processing the request. 

(2) When OPIC reasonably believes 
that multiple requests submitted by a 
requester, or by a group of requesters 
acting in concert, constitute a single 
request that would otherwise involve 
unusual circumstances, and the re-
quests involve clearly related matters, 
such requests may be aggregated for 
purposes of this section. 

(d) Expedited processing. OPIC will ex-
pedite processing of your FOIA request 
if you provide information indicating 
that one of the following factors is 
present: circumstances in which the 
lack of expedited treatment could rea-
sonably be expected to pose an immi-
nent threat to the life or physical safe-
ty of an individual; or an urgent need 
to inform the public about an actual or 
alleged federal government activity, if
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the request is made by a person pri-
marily engaged in disseminating infor-
mation. You may make a request for 
expedited processing at the time you 
submit your FOIA request or at any 
later time. If you make such a request, 
you must submit a statement, certified 
to be true and correct to the best of 
your belief, explaining in detail the 
basis for requesting expedited proc-
essing. OPIC will notify you of its de-
termination concerning your request 
for expedited processing within ten 
days after the date of your request. 
You may appeal a denial of a request 
for expedited processing under the pro-
visions at § 706.36. OPIC will grant expe-
dited consideration to any such appeal.

§ 706.33 How will OPIC respond to my 
FOIA request? 

(a) OPIC response. You will be noti-
fied in writing once OPIC makes a de-
termination concerning your request. 
OPIC will respond by providing the re-
quested records to you in whole or in 
part and/or by denying your request in 
whole or in part, or by notifying you 
that OPIC will produce or withhold, in 
whole or in part, the requested records. 
If you owe fees, OPIC will respond to 
you after you have paid the fees. 

(1) Segregable records. If OPIC deter-
mines that part(s) of a record are ex-
empt from disclosure under the FOIA, 
any reasonably segregable part of the 
record will be provided to you after re-
daction of the exempt material. OPIC 
will mark or annotate any such record 
to show both the amount and the loca-
tion of the redacted information wher-
ever practicable. If segregation would 
render the record meaningless, OPIC 
will withhold the entire record. 

(2) Denials. A denial is a determina-
tion to withhold any requested record 
in whole or in part, a determination 
that a requested record cannot be lo-
cated, or a determination that what 
you requested is not a record subject to 
the FOIA. If OPIC denies all or part of 
your request, you will be provided: 

(i) The name, title, and signature of 
the person responsible for the deter-
mination; 

(ii) The statutory basis for non-dis-
closure; 

(iii) A statement that the denial may 
be appealed under § 706.36 and a brief 

description of the requirements of that 
section; and 

(iv) If entire records or pages of 
records are withheld, an estimated vol-
ume of the amount of material with-
held unless providing such an estimate 
would harm an interest protected by 
the FOIA exemption under which the 
denial is made. 

(b) Referrals to other government agen-
cies. If you request a record in OPIC’s 
possession that was created or classi-
fied by another Federal agency, OPIC 
will promptly refer your request to 
that agency for direct response to you 
unless OPIC can determine by exam-
ining the record or by informal con-
sultation with the originating agency 
that the record may be released in 
whole or part. OPIC will notify you of 
any such referral.

§ 706.34 What, if any, fees will I be 
charged? 

(a) General policy. You generally will 
be charged for costs incurred by OPIC 
in complying with your FOIA request, 
in accordance with paragraph (c) of 
this section and as required or per-
mitted by law. As explained more fully 
in paragraph (c) of this section, fees 
will vary according to your requester 
status. 

(1) Search fees are $16 per hour. 
(2) Review fees are $35 per hour. 
(3) Duplication costs are $.15 per page 

for photocopying, and direct costs for 
all other media (including any operator 
time involved). 

(b) Anticipated fees. Your FOIA re-
quest must specifically state that you 
will pay all fees chargeable under this 
section or, alternatively, that you will 
pay fees up to a specified limit. If your 
request makes no reference to antici-
pated fees and your request is expected 
to involve fees of more than $25, or 
OPIC estimates that the fees will ex-
ceed the dollar limit specified in your 
request, OPIC will promptly notify you 
of the estimated fees. 

(c) Uniform fee schedule. Fees will be 
charged according to your requester 
status. 

(1) Commercial use requesters. Commer-
cial use requesters will be charged the 
cost of all time spent searching for and 
reviewing for release the requested 
records and for all duplication costs.
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(2) Educational and non-commercial sci-
entific institution requesters. Educational 
and non-commercial scientific institu-
tion requesters will be charged only 
the costs of duplication. No fee will be 
charged for the costs of photocopying 
the first 100 pages of documents or for 
the first $15 of other media costs. To be 
eligible for inclusion in this category, 
you must show that your request is 
being made under the auspices of a 
qualifying educational institution or 
non-commercial scientific institution 
and that the records are sought in fur-
therance of scholarly (if the request is 
from an educational institution) or sci-
entific (if the request is from a non-
commercial scientific institution) re-
search. 

(3) Representatives of the news media. 
Representatives of the news media will 
be charged only the costs of duplica-
tion. No fee will be charged for the 
costs of photocopying the first 100 
pages of documents or for the first $15 
of other media costs. To be eligible for 
inclusion in this category, you must be 
a representative of the news media and 
your request must not be made for a 
commercial use. A request for records 
that supports the news dissemination 
function of the requester is not consid-
ered to be a request that is for a com-
mercial use. 

(4) All other requesters. All other re-
questers will be charged for the cost of 
any search time in excess of two hours, 
photocopying any documents in excess 
of 100 pages, and any costs in excess of 
the first $15 of other media costs. 

(d) Fees for searches that produce no 
records. Fees will be charged as pro-
vided in this section even if OPIC’s 
search and review does not produce any 
disclosable records. 

(e) Special services charges. At its dis-
cretion, OPIC may comply with re-
quests for special services such as cer-
tification of documents or shipping 
methods other than regular U.S. mail. 
You will be charged the direct costs of 
any such services. OPIC will inform 
you of the cost of any special service(s) 
that you request, and you must pay 
this cost before OPIC will finish proc-
essing your FOIA request. If you do not 
wish to pay the stated cost, you may 
rescind your request for the special 
service(s). 

(f) Advance payments. Where OPIC es-
timates that fees are likely to exceed 
$250, you will be required to make an 
advance payment of the entire fee be-
fore OPIC continues to process your re-
quest. You will be provided an oppor-
tunity to narrow the scope of your re-
quest if you do not want to pay the en-
tire amount of the estimated fees. 

(g) Restrictions on assessing fees. With 
the exception of commercial use re-
questers, the FOIA requires agencies to 
provide the first 100 pages of 
photocopying and the first two hours of 
search time to requesters without 
charge. Moreover, the FOIA prohibits 
agencies from charging fees to any re-
quester, including commercial use re-
questers, if the cost of collecting the 
fee would be equal to or greater than 
the fee itself. OPIC has determined 
that its cost of collecting a FOIA fee is 
$15. In implementing these provisions, 
OPIC will not begin to assess fees until 
after providing the free search and re-
production described above, except for 
commercial use requesters. For exam-
ple, for a request involving four hours 
of search time and results in 105 pages 
of documents, OPIC will determine the 
cost of only 2 hours of search time and 
only five pages of duplication. 

(h) Failure to pay fees. (1) OPIC will 
begin assessing interest charges on the 
31st calendar day following the date of 
billing. Interest will be at the rate pre-
scribed in section 3717 of Title 31 of the 
United States Code. 

(2) If you previously failed to pay a 
FOIA fee to OPIC in a timely fashion, 
you must pay the full amount owed 
plus any applicable interest as provided 
above and make an advance payment of 
the full amount of the estimated fee 
before OPIC will process a new FOIA 
request from you. 

(3) When OPIC acts under paragraphs 
(h)(1) or (2) of this section, the adminis-
trative time limits for processing FOIA 
requests (i.e., 20 working days from re-
ceipt of initial request and 20 working 
days from receipt of an appeal plus per-
missible extensions) will begin only 
after OPIC has received full payment of 
all applicable fees and interest.
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§ 706.35 When will OPIC reduce or 
waive fees? 

(a) Waiver. In accordance with the 
FOIA’s fee waiver provisions, OPIC will 
furnish records to you without charge 
or at a reduced charge if disclosure of 
the information you request is in the 
public interest because it is likely to 
contribute significantly to public un-
derstanding of the operations or activi-
ties of the government and is not pri-
marily in your commercial interest. In 
determining whether a fee waiver is ap-
propriate, OPIC will consider the fol-
lowing factors: 

(1) Whether the subject of the re-
quested records concerns the oper-
ations or activities of the government; 

(2) Whether disclosure of the re-
quested information is likely to con-
tribute significantly to public under-
standing of government operations or 
activities; 

(3) Whether you have the intention 
and ability to disseminate the informa-
tion to the public; 

(4) Whether the information is al-
ready in the public domain; 

(5) Whether you have a commercial 
interest that would be furthered by the 
disclosure; and, if so, 

(6) Whether the magnitude of your 
identified commercial interest is suffi-
ciently large, in comparison with the 
public interest in disclosure, that dis-
closure is primarily in your commer-
cial interest. 

(b) Justification. In all cases, you have 
the burden of presenting sufficient evi-
dence or information to justify the re-
quested fee waiver or reduction. 

(c) Inspection. You may come to 
OPIC’s offices to inspect any releasable 
records that you requested without 
charge to you except for any search, re-
view, and/or duplication fees that are 
otherwise payable. 

(d) Other provisions—(1) Aggregating 
requests. When OPIC reasonably be-
lieves that a requester or group of re-
questers is attempting to break down a 
request into a series of requests for the 
purpose of evading the assessment of 
fees, OPIC will aggregate any such re-
quests and charge accordingly. 

(2) Remittances. All payments under 
this Part must be in the form of a 
check or a bank draft denominated in 
U.S. currency. Checks should be made 

payable to the order of United States 
Treasury and mailed to the OPIC FOIA 
Office.

§ 706.36 How may I appeal a partial or 
total denial of records? 

(a) Procedure. If your request for 
records has been denied in whole or in 
part, you may file an appeal within 
twenty working days following the 
date on which you receive OPIC’s de-
nial. Your appeal should be addressed 
to OPIC’s Vice President and General 
Counsel. Your appeal is considered re-
ceived by OPIC upon actual receipt by 
OPIC’s Vice President and General 
Counsel. You should clearly mark your 
envelope and appeal letter as a ‘‘Free-
dom of Information Act Appeal.’’ Your 
appeal letter should reasonably de-
scribe the information or records re-
quested and any other pertinent facts 
and statements. 

(b) Response. OPIC’s Vice President 
and General Counsel or his/her designee 
will render a written decision within 
twenty working days after the date of 
OPIC’s receipt of the appeal, unless an 
extension of up to ten working days is 
deemed necessary due to unusual cir-
cumstances. You will be notified in 
writing of any extension. If your appeal 
is denied in whole or in part, the deci-
sion will explain OPIC’s rationale for 
upholding the denial. If your appeal is 
granted in whole or in part, the infor-
mation or requested records will be 
made available promptly, provided the 
requirements of § 706.34 regarding pay-
ment of fees are satisfied.

Subpart D—Rights of Submitters of 
Confidential Business Information

§ 706.41. How should business submit-
ters designate business information 
in materials submitted to OPIC? 

All business submitters may des-
ignate, by appropriate markings, either 
at the time of submission or at a later 
time, any portions of their submissions 
that they consider to be protected from 
disclosure under the FOIA. These 
markings will be considered by OPIC in 
responding to a FOIA request but such 
markings (or the absence of such mark-
ings) will not be dispositive as to 
whether the marked information is ul-
timately released.
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§ 706.42 When will OPIC notify busi-
ness submitters of a pending FOIA 
request? 

(a) Except as provided in paragraph 
(e) of this section, OPIC’s FOIA Office 
will promptly notify a business sub-
mitter in writing that a request for dis-
closure has been made for any business 
information provided by the submitter. 
This notification will describe the na-
ture and scope of the request, advise 
the submitter of its right to submit 
written objections in response to the 
request, and inform the submitter of 
OPIC’s intent to disclose the business 
information ten working days from the 
date of the notice. The notice will ei-
ther describe the business information 
requested or include copies of the re-
quested records. 

(b) The business submitter may, at 
any time prior to the disclosure date 
described in paragraph (a) of this sec-
tion, submit to OPIC’s FOIA Office de-
tailed written objections to the disclo-
sure of the requested information, 
specifying the grounds upon which it 
contends that the information should 
not be disclosed. In setting forth such 
grounds, the submitter should explain 
the basis of its belief that the non-
disclosure of any item of information 
requested is mandated or permitted by 
law. In the case of information that the 
submitter believes to be exempt from 
disclosure under subsection (b)(4) of the 
FOIA, the submitter shall explain why 
the information is considered a trade 
secret or commercial or financial infor-
mation that is privileged or confiden-
tial and either: How disclosure of the 
information would cause substantial 
competitive harm to the submitter, or 
why the information should be consid-
ered voluntarily submitted and why it 
is information that would not custom-
arily be publicly released by the sub-
mitter. Information provided by a busi-
ness submitter pursuant to this para-
graph may itself be subject to disclo-
sure under the FOIA. 

(c) The period for providing OPIC 
with objections to disclosure of infor-
mation may be extended by OPIC upon 
receipt of a written request for an ex-
tension from the business submitter. 
Such written request shall set forth 
the date upon which any objections are 
expected to be completed and shall pro-

vide reasonable justification for the ex-
tension. In its discretion, OPIC may 
permit more than one extension. 

(d) OPIC may accept or reject the 
submitter’s objections, in whole or in 
part. If OPIC rejects the submitter’s 
objections, in whole or in part, OPIC 
will promptly notify the business sub-
mitter of its determination at least 
five working days prior to release of 
the information. The notification will 
include: 

(1) A statement of the reasons for 
OPIC’s decision to reject the business 
submitter’s objections; 

(2) A description of the information 
to be disclosed, or a copy thereof; and 

(3) A specific disclosure date. 
(e) OPIC will not ordinarily notify 

the business submitter pursuant to 
paragraph (a) of this section if: 

(1) OPIC determines that the FOIA 
request should be denied; 

(2) The disclosure is required by law 
(other than pursuant to 5 U.S.C. 552); or 

(3) The information has been pub-
lished or otherwise made available to 
the public, including material de-
scribed in § 706.21.

§ 706.43 Who will OPIC notify if a 
FOIA lawsuit is filed? 

If a requester files a lawsuit seeking 
to compel the disclosure of business in-
formation, OPIC will promptly notify 
any business submitter(s) that sub-
mitted information at issue in the law-
suit.

§ 706.44 What happens to business in-
formation contained in OPIC 
records transferred to the National 
Archives of the United States? 

Under the Records Disposal Act, 44 
U.S.C. Chapter 33, OPIC is required to 
transfer legal custody and control of 
records with permanent historical 
value to the National Archives. OPIC’s 
Finance Project and Insurance Con-
tract Case files generally do not qual-
ify as records with permanent histor-
ical value. OPIC will not transfer these 
files except when the National Ar-
chives determines that an individual 
project or case is especially significant 
or unique. If the National Archives re-
ceives a FOIA request for records that 
have been transferred it will respond to

VerDate 0ct<09>2002 11:28 Oct 17, 2002 Jkt 197072 PO 00000 Frm 00236 Fmt 8010 Sfmt 8010 Y:\SGML\197072T.XXX 197072T



237

Overseas Private Investment Corporation § 707.21

the request in accordance with its own 
FOIA regulations.

PART 707—ACCESS TO AND SAFE-
GUARDING OF PERSONAL IN-
FORMATION IN RECORDS OF THE 
CORPORATION

Subpart A—General

Sec.
707.11 Purpose. 
707.12 Definitions.

Subpart B—Notification; Access to 
Records; Amendment; Fees

707.21 Requests for notification of, access to 
or copies of records. 

707.22 Amendment of records. 
707.23 Fees.

Subpart C—Exceptions

707.31 Public information. 
707.32 Specific exemptions.

AUTHORITY: 5 U.S.C. 552a(f); Foreign Assist-
ance Act of 1961 (22 U.S.C. 2191)F.

SOURCE: 40 FR 46284, Oct. 6, 1975, unless 
otherwise noted.

Subpart A—General

§ 707.11 Purpose. 

This part 707 is adopted pursuant to 5 
U.S.C. 552a(f) to implement the provi-
sions of the Privacy Act of 1974, 5 
U.S.C. 552a. This part 707 establishes 
procedures for notifying an individual 
whether any system of records of the 
Corporation contains information per-
taining to him; the times, places, and 
procedures to be followed by an indi-
vidual seeking access to records of the 
Corporation containing information 
pertaining to him, procedures to be fol-
lowed by an individual desiring the 
amendment of any record of the Cor-
poration for making copies under this 
part 707 of records of the Corporation 
containing information pertaining to 
him; and the fees charged by the Cor-
poration containing information per-
taining to an individual. Pursuant to 5 
U.S.C. 552a(k), this part 707 also ex-
empts certain systems of records from 
some of the provisions of 5 U.S.C. 552a.

§ 707.12 Definitions. 

As used in this part 707, the terms 
agency, individual, maintain, record, sys-
tem of records, statistical record, and rou-
tine use shall have the meaning speci-
fied for each such term in 5 U.S.C. 
552a(a).

Subpart B—Notification; Access to 
Records; Amendment; Fees

§ 707.21 Requests for notification of, 
access to or copies of records. 

(a) Whenever an individual desires ei-
ther notification of, access to or copies 
of records which are maintained by the 
Corporation and which may contain in-
formation pertaining to said indi-
vidual, he may submit such a request 
to the Corporation in the form speci-
fied in paragraph (b) of this section. 
Such request shall be addressed to the 
Director of Personnel and Administra-
tion and may either be mailed to the 
Corporation or be delivered to the re-
ceptionist at the office of the Corpora-
tion, 1129—20th Street NW., Wash-
ington, DC 20527, between 8:45 a.m. and 
5:30 p.m., Monday thru Friday (exclud-
ing legal public holidays). Access to 
records maintained by the Corporation 
will be provided only by appointment. 
No officer or employee of the Corpora-
tion shall, pursuant to the provisions 
of this part 707, provide any individual 
with access to any records maintained 
by the Corporation until the Corpora-
tion shall have received from such indi-
vidual a written request in the form 
specified in paragraph (b) of this sec-
tion and verification of the identity of 
the individual as provided in paragraph 
(c) of this section. 

(b) Any request under this part 707 
for notification of, access to or copies 
of records maintained by the Corpora-
tion shall comply with the following 
requirements: 

(1) It shall be in writing, signed by 
the individual, and, except in the event 
such requesting individual is an officer 
or employee of the Corporation, duly 
acknowledged before a notary public or 
other authorized public official; 

(2) It shall accurately identify the 
records or information to which access 
is sought;
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(3) It shall specify the date and hour 
such individual wishes such an appoint-
ment; and 

(4) It shall specify whether the indi-
vidual also wishes copies of the infor-
mation pertaining to him. 

(c) Prior to providing any individual 
either with notification of, access to or 
copies of any records maintained by 
the Corporation that contain informa-
tion pertaining to said individual, the 
Director of Personnel and Administra-
tion shall verify the identity of such 
individual. In order to verify the iden-
tity of any such individual, the Direc-
tor of Personnel and Administration 
shall require such individual to provide 
reasonable proof of his identity such 
as, by way of example and not limita-
tion, a valid drivers license, identifica-
tion card, passport, employee identi-
fication card and any other identifying 
information. The Director of Personnel 
and Administration shall deny any 
such request from any individual if he 
determines, in his sole discretion, that 
the evidence offered to verify the iden-
tity of such individual is insufficient to 
establish conclusively the identity of 
such individual. Upon denying any 
such request under this paragraph (c), 
the Director of Personnel and Adminis-
tration shall promptly notify the indi-
vidual in writing of such determina-
tion. 

(d) In the event that the Director of 
Personnel and Administration shall de-
cline any request submitted to the Cor-
poration under paragraph (b) of this 
section because he determines under 
paragraph (c) of this section that the 
individual has not provded adequate 
evidence to verify his identity, said in-
dividual may, within thirty (30) days of 
the date of the notification thereof by 
the Director of Personnel and Adminis-
tration, file a written appeal of such 
determination with the Executive Vice 
President of the Corporation. The deci-
sion of the Executive Vice President 
with respect to such appeal shall be 
final. 

(e) Whenever an individual desires 
copies of any records in addition to 
personal access thereto, copies will be 
furnished upon payment of the fees pre-
scribed in § 707.23 of this part. 

(f) The Corporation may require any 
individual who wishes to be accom-

panied by any other individual when 
reviewing any records made available 
under this part 707 shall provide the 
Corporation with a signed, written 
statement authorizing discussion of 
the information contained in such 
records in the presence of such accom-
panying individual. 

(g) Copies of records made available 
for review to any individual under this 
part 707 may be released to a duly au-
thorized representative of any such in-
dividual provided that such individual 
provides the Corporation with a power 
of attorney to such effect on behalf of 
said representative, signed by such in-
dividual and duly acknowledged before 
a notary public or other authorized 
public offical. The Corporation shall 
require any such representative to 
verify his identity in accordance with 
paragraph (c) of this section. 

(h) Original or record copies of 
records will not be released from the 
files of the Corporation. Individuals 
will not be permitted to disturb any 
record files or to remove any records 
from the designated place of examina-
tion within the Corporation.

§ 707.22 Amendment of records. 
(a) Whenever any individual desires 

an amendment to any record of the 
Corporation to correct information in 
such record pertaining to him that he 
believes not to be accurate relevant, 
timely, or complete, he may submit 
such a request to the Corporation in 
the form specified in paragraph (b) of 
this section. Such rquest shall be ad-
dressed to the Director of Personnel 
and Administration and may either be 
mailed to the Corporation or delivered 
to the receptionist at the office of the 
Corporation, 1129—20th Street, NW., 
Washington, DC 20527, between 8:45 
a.m. and 5:30 p.m., Monday thru Friday 
(excluding legal public holidays). Such 
request shall be deemed not to have 
been received by the Corporation until 
actually delivered to it or, whenever 
mailed, actually received by the Chief 
of Personnel and Administration. 

(b) Any request submitted to the Cor-
poration under paragraph (a) of this 
section shall comply with the following 
requirements: 

(1) It shall be in writing, signed by 
the individual, and, except in the event
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such requesting individual is an officer 
or employee of the Corporation, duly 
acknowledged before a notary public or 
other authorized public official; 

(2) It shall accurately identify the 
records and information to be amend-
ed; 

(3) It shall specify the correction re-
quested; and 

(4) It shall fully specify the basis for 
such individual’s belief that the 
records and information are not accu-
rate, relevant, timely or complete; and 

(5) It shall be supported by substan-
tial and reliable evidence sufficent to 
permit the Corporation to determine 
whether such amendment is in order. 
Any such request shall be deemed not 
to have been received by the Corpora-
tion and shall be returned without 
prejudice whenever the Director of Per-
sonnel and Administration determines 
that such request either does not de-
scribe records specifically enough to 
permit the staff of the Corporation to 
promptly locate such records or does 
not state the amendment requested or 
the basis therefor in reasonably spe-
cific language. 

(c) The Director of Personnel and Ad-
ministration shall acknowledge in 
writing the receipt of any such request 
to correct any records not later than 
ten (10) days (excluding Saturdays, 
Sundays and legal public holidays) 
after the date of the receipt of such re-
quest by the Corporation. 

(d) Not later than thirty (30) days 
(excluding Saturdays, Sundays and of-
ficial holidays) after the date of the re-
ceipt of such request by the Corpora-
tion, the Director of Personnel and Ad-
ministration shall either: 

(1) Make any correction of any por-
tion of such records that he determines 
not to have been accurate, relevant, 
timely, or complete and notify the in-
dividual in writing of such correction; 
or 

(2) Inform the individual in writing of 
his decision to deny any portion of 
such request, the reason for the re-
fusal, and the right of the individual to 
request a review thereof by the Execu-
tive Vice President of the Corporation 
under paragraph (e) of this section. 

(e) In the event the Director of Per-
sonnel and Administration shall deny 
any portion of any individual’s request 

to amend records, such individual may 
within thirty (30) days of the date of 
the notification of such denial, file a 
written appeal of such decision with 
the Executive Vice President of the 
Corporation. Such appeal may be sup-
ported by any additional written evi-
dence and statements deemed appro-
priate by the individual.

§ 707.23 Fees. 

The fees to be charged by the Cor-
poration for making copies of any 
records provided to any individual 
under this part 707 shall be twenty (20) 
cents per page.

Subpart C—Exceptions

§ 707.31 Public information. 

Nothing in this part 707 shall be con-
strued as a waiver by the Corporation, 
either in whole or in part, of the provi-
sions of 5 U.S.C. 552(b) or 18 U.S.C. 1905. 
The Corporation, to the maximum ex-
tent permitted by law, may delete in-
formation from copies of any records 
furnished to any individual under this 
part 707.

§ 707.32 Specific exemptions. 

The provisions of 5 U.S.C. 552a (c)(3), 
(d), (e)(1), (e)(4) (G), (H) and (I) and (f) 
shall not apply to any system of 
records maintained by the Corporation 
that is— 

(a) Subject to the provisions of 5 
U.S.C. 552(b)(1); 

(b) Investigatory material compiled 
for law enforcement purposes other 
than those specified in 5 U.S.C. 552a 
(j)(2); 

(c) Required by statute to be main-
tained and used solely as statistical 
records; 

(d) Investigatory material compiled 
solely for the purpose of determining 
suitability, eligibility or qualifications 
for Federal civilian employment, mili-
tary service, Federal contracts or ac-
cess to classified information, but only 
to the extent that the Corporation may 
determine, in its sole discretion, that 
the disclosure of such material would 
reveal the identity of the source who, 
subsequent to September 27, 1975, fur-
nished information to the Government
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under an express promise that the iden-
tity of the source would be held in con-
fidence or, prior to such date, under an 
implied promise to such effect; and 

(e) Testing or examination materials 
used solely to determine individual 
qualifications for appointment or pro-
motion in the Federal service and the 
Corporation determines, in its sole dis-
cretion, that disclosure of such mate-
rials would compromise the fairness of 
the testing or examination process.

PART 708—SUNSHINE 
REGULATIONS

Sec.
708.1 Purpose and applicability. 
708.2 Open meeting policy. 
708.3 Scheduling of a meeting. 
708.4 Public announcement. 
708.5 Closed meetings. 
708.6 Records of closed meetings.

AUTHORITY: 5 U.S.C. 552b.

SOURCE: 42 FR 13110, Mar. 9, 1977, unless 
otherwise noted.

§ 708.1 Purpose and applicability. 
The purpose of this part is to effec-

tuate the provisions of the Government 
in the Sunshine Act. This part applies 
to the deliberations of a quorum of the 
Directors of the Corporation required 
to take action on behalf of the Cor-
poration where such deliberations de-
termine or result in the joint conduct 
or disposition of official Corporation 
business, but does not apply to delib-
erations to take action to open or close 
a meeting or to release or withhold in-
formation under § 708.5. Any delibera-
tion to which this part applies is here-
inafter in this part referred to as a 
meeting of the Board of Directors.

§ 708.2 Open meeting policy. 
(a) It is the policy of the Corporation 

to provide the public with the fullest 
practicable information regarding the 
decisionmaking process of the Board of 
Directors of the Corporation while pro-
tecting the rights of individuals and 
the ability of the Corporation to carry 
out its responsibilities. In order to ef-
fect this policy, every meeting of the 
Board of Directors shall be open to 
public observation and will only be 
closed to public observation if justified 
under one of the provisions of § 708.5. 

The public is invited to observe and lis-
ten to all meetings of the Board of Di-
rectors, or portions thereof, open to 
public observation, but may not par-
ticipate or record any of the discus-
sions by means of electronic or other 
devices or cameras. Documents being 
considered at meetings of the Board of 
Directors may be obtained subject to 
the procedures and exemptions set 
forth in part 706 of this chapter. 

(b) Directors of the Corporation shall 
not jointly conduct or dispose of agen-
cy business other than in accordance 
with this part. This prohibition shall 
not prevent Directors from considering 
individually business that is circulated 
to them sequentially in writing. 

(c) The Secretary of the Corporation 
shall be responsible for assuring that 
ample space, sufficient visibility, and 
adequate acoustics are provided for 
public observation of meetings of the 
Board of Directors.

§ 708.3 Scheduling of a meeting. 
A decision to hold a meeting of the 

Board of Directors should be made as 
provided in the By-laws of the Corpora-
tion and at least eight days prior to 
the scheduled meeting date in order for 
the Secretary of the Corporation to 
give the public notice required by 
§ 708.4. However in special cases, a ma-
jority of the Directors may decide to 
hold a meeting less than eight days 
prior to the scheduled meeting date if 
they determine by a recorded vote that 
Corporation business requires such 
meeting at such earlier date. After 
public announcement of a meeting of 
the Board of Directors under the provi-
sions of § 708.4, the subject matter 
thereof, or the determination to open 
or close a meeting, or portion thereof, 
may only be changed if a majority of 
the Directors determines by a recorded 
vote that business so requires and that 
no earlier announcement of the change 
is possible.

§ 708.4 Public announcement. 
(a) Except to the extent that such in-

formation is exempt from disclosure 
under the provisions of § 708.5, in the 
case of each meeting of the Board of 
Directors, the Secretary shall make 
public announcement at least one week 
before the meeting, of the time, place,
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and subject matter of the meeting, 
whether it is to be open or closed to 
the public, and the name and telephone 
number of the official designated by 
the Corporation to respond to requests 
for information about the meeting. 
Such announcement shall be made un-
less a majority of the Directors deter-
mines by a recorded vote that Corpora-
tion business requires that such meet-
ing be called at an earlier date, in 
which case the Secretary shall make 
public announcement of the time, 
place, and subject matter of such meet-
ing, and whether open or closed to the 
public, at the earliest practicable time. 

(b) The time or place of a meeting 
may be changed following the public 
announcement required by paragraph 
(a) of this section only if the Secretary 
publicly announces such change at the 
earliest practicable time. The subject 
matter of a meeting, or the determina-
tion of the Corporation to open or close 
a meeting, or portion of a meeting, to 
the public, may be changed following 
the public announcement required by 
this section only if (1) a majority of the 
Directors determines by a recorded 
vote that business so requires and that 
no earlier announcement of the change 
was possible, and (2) the Secretary pub-
licly announces such change and the 
vote of each Director upon such change 
at the earliest practicable time. 

(c) The earliest practicable time, as 
used in this subsection, means as soon 
as possible, which should in few, if any, 
instances be later than the commence-
ment of the meeting or portion in ques-
tion. 

(d) The Secretary shall use reason-
able means to assure that the public is 
fully informed of the public announce-
ments required by this section. Such 
public announcements may be made by 
posting notices in the public areas of 
the Corporation’s headquarters and 
mailing notices to the persons on a list 
maintained for those who want to re-
ceive such announcements. 

(e) Immediately following each pub-
lic announcement required by this sec-
tion, notice of the time, place, and sub-
ject matter of a meeting, whether the 
meeting is open or closed, any change 
in one of the preceding announcements, 
and the name and telephone number of 
the official designated by the Corpora-

tion to respond to requests for informa-
tion about the meeting shall also be 
submitted by the Secretary for publica-
tion in the FEDERAL REGISTER.

§ 708.5 Closed meetings. 
(a) Meetings of the Board of Direc-

tors will be closed to public observa-
tion where the Corporation properly 
determines, according to the proce-
dures set forth in paragraph (c) of this 
section, that such portion or portions 
of the meeting or disclosure of such in-
formation is likely to: 

(1) Disclose matters that are (i) spe-
cifically authorized under criteria es-
tablished by an Executive order to be 
kept secret in the interests of national 
defense or foreign policy and are (ii) in 
fact properly classified pursuant to 
such Executive order; 

(2) Relate solely to the internal per-
sonnel rules and practices of an agen-
cy; 

(3) Disclose matters specifically ex-
empted from disclosure by statute 
(other than 5 U.S.C. 552), Provided, That 
such statute (i) requires that the mat-
ters be withheld from the public in 
such a manner as to leave no discretion 
on the issue, or (ii) establishes par-
ticular criteria for withholding or re-
fers to particular types of matters to 
be withheld; 

(4) Disclose the trade secrets and 
commercial or financial information 
obtained from a person and privileged 
or confidential; 

(5) Involve accusing any person of a 
crime, or formally censuring any per-
son; 

(6) Disclose information of a personal 
nature where disclosure would con-
stitute a clearly unwarranted invasion 
of personal privacy; 

(7) Disclose investigatory records 
compiled for law enforcement purposes, 
or information which if written would 
be contained in such records, but only 
to the extent that the production of 
such records or information would (i) 
interfere with enforcement pro-
ceedings, (ii) deprive a person of a right 
to a fair trial or an impartial adjudica-
tion, (iii) constitute an unwarranted 
invasion of personal privacy, (iv) dis-
close the identity of a confidential 
source and, in the case of a record com-
piled by a criminal law enforcement
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authority in the course of a criminal 
investigation, or by an agency con-
ducting a lawful national security in-
telligence investigation, confidential 
information furnished only by the con-
fidential source, (v) disclose investiga-
tive techniques and procedures, or (vi) 
endanger the life or physical safety of 
law enforcement personnel; 

(8) Disclose information the pre-
mature disclosure of which would be 
likely to significantly frustrate imple-
mentation of a proposed agency action, 
except in any instance where the Cor-
poration has already disclosed to the 
public the content or nature of its pro-
posed action, or where the Corporation 
is required by law to make such disclo-
sure on its own initiative prior to tak-
ing final Corporation action on such 
proposal; or 

(9) Specifically concern the Corpora-
tion’s participation in a civil action or 
proceeding, an action in a foreign court 
or international tribunal, or an arbi-
tration, or the initiation, conduct, or 
disposition by the Corporation of a par-
ticular case of formal Corporation ad-
judication pursuant to the procedures 
in 5 U.S.C. 554 or otherwise involving a 
determination on the record after op-
portunity for a hearing. 

(b) Meetings of the Board of Direc-
tors shall not be closed pursuant to 
paragraph (a) of this section when the 
Corporation finds that the public inter-
est requires that they be open. 

(c)(1) Action to close a meeting, or 
portion thereof, pursuant to the ex-
emptions defined in paragraph (a) of 
this section may be initiated by the 
President or any Director of the Cor-
poration by presentation of a request 
for closure to the Board of Directors. 
The person initiating the request for 
closure shall give the Board of Direc-
tors a statement specifying the extent 
of the proposed closure, the relevant 
exemptive provisions and the cir-
cumstances pertinent to such request, 
and how the public interest will be 
served by closure. Such statement 
shall also be given to the General 
Counsel of the Corporation to serve as 
a basis for the certification the General 
Counsel may determine can be issued 
in accordance with § 708.6. The General 
Counsel’s determination shall be given 
to the Board of Directors. Action to 

close a meeting, or portion thereof, 
shall be taken only when a majority of 
the entire membership of the Board of 
Directors votes to take such action. A 
separate vote of the Board of Directors 
shall be taken with respect to each 
meeting of the Board of Directors a 
portion or portions of which are pro-
posed to be closed to the public or with 
respect to any information which is 
proposed to be withheld. A single vote 
may be taken with respect to a series 
of meetings, a portion or portions of 
which are proposed to be closed to the 
public, or with respect to any informa-
tion which is proposed to be withheld. 
A single vote may be taken with re-
spect to a series of meetings, a portion 
or portions of which are proposed to be 
closed to the public, or with respect to 
any information concerning such series 
of meetings, so long as each meeting in 
such series involves the same par-
ticular matters and is scheduled to be 
held no more than thirty days after the 
initial meeting in such series. The vote 
of each Director participating in such 
vote shall be recorded and no proxies 
shall be allowed. 

(2) Whenever any person whose inter-
ests may be directly affected by a por-
tion of a meeting requests that the 
Corporation close such portion to the 
public for any of the reasons referred 
to in paragraph (a)(5), (a)(6), or (a)(7) of 
this section, the Corporation, upon re-
quest of any one of its Directors, shall 
vote by recorded vote whether to close 
such meeting. 

(3) Within one day of any vote taken 
pursuant to paragraph (c)(1) or (c)(2) of 
this section, the Secretary shall make 
publicly available a written copy of 
such vote reflecting the vote of each 
member on the question. If a portion of 
a meeting is to be closed to the public, 
the Secretary shall, by the close of the 
business day next succeeding the day of 
the vote taken pursuant to paragraph 
(c)(1) or (c)(2) of this section, make 
publicly available a full written expla-
nation of the Corporation’s action clos-
ing the portion together with a list of 
all persons expected to attend the 
meeting and their affiliation. The in-
formation required by this subpara-
graph shall be disclosed except to the

VerDate 0ct<09>2002 11:28 Oct 17, 2002 Jkt 197072 PO 00000 Frm 00242 Fmt 8010 Sfmt 8010 Y:\SGML\197072T.XXX 197072T



243

Overseas Private Investment Corporation § 709.1

1 Section 237(1) of that Act states: 
Continued

extent that it is exempt from disclo-
sure under the provisions of paragraph 
(a) of this section.

§ 708.6 Records of closed meetings. 
(a) For every meeting of the Board of 

Directors closed pursuant to § 708.5, the 
General Counsel of the Corporation 
shall publicly certify prior to such 
meeting that, in his or her opinion, the 
meeting may be closed to the public 
and shall state each relevant exemp-
tive provision. A copy of such certifi-
cation, together with a statement from 
the presiding officer of the meeting 
setting forth the time and place of the 
meeting, and the persons present, shall 
be retained by the Secretary as part of 
the transcript, recording, or minutes 
required by paragraph (b) of this sec-
tion. 

(b) The Secretary shall maintain a 
complete transcript or electronic re-
cording adequate to record fully the 
proceedings of each meeting, or portion 
of a meeting, closed to the public, ex-
cept that in the case of a meeting, or 
portion of a meeting, closed to the pub-
lic pursuant to § 708.5(a)(9), the Sec-
retary shall maintain either such a 
transcript or recording, or a set of min-
utes. Such minutes shall fully and 
clearly describe all matters discussed 
and shall provide a full and accurate 
summary of any actions taken, and the 
reasons therefor, including a descrip-
tion of each of the views expressed on 
any item and the record of any roll-call 
vote (reflecting the vote of each mem-
ber on the question). All documents 
considered in connection with any Cor-
poration action shall be identified in 
such minutes. 

(c) The Secretary shall maintain a 
complete verbatim copy of the tran-
script, a complete copy of the minutes, 
or a complete electronic recording of 
each meeting, or portion of a meeting, 
closed to the public, for a period of at 
least two years after such meeting, or 
until one year after the conclusion of 
the proceeding of the Board of Direc-
tors with respect to which the meeting 
or portion was held, whichever occurs 
later. 

(d) Within ten days of receipt of a re-
quest for information (excluding Satur-
days, Sundays, and legal public holi-
days), the Corporation shall make 

available to the public, in the Office of 
Secretary of the Corporation, Wash-
ington, DC, the transcript, electronic 
recording, or minutes (as required by 
paragraph (b) of this section) of the dis-
cussion of any item on the agenda, or 
of any item of the testimony of any 
witness received at the meeting, except 
for such item or items of such discus-
sion or testimony as the Secretary de-
termines to contain information which 
may be withheld under the provisions 
of § 708.5. Copies of such transcript, or 
minutes, or a transcription of such re-
cording disclosing the identify of each 
speaker, shall be furnished to any per-
son at the actual cost of duplication or 
transcription. 

(e) The determination of the Sec-
retary to withhold information pursu-
ant to paragraph (d) of this section 
may be appealed to the President of 
the Corporation, in his or her capacity 
as administrative head of the Corpora-
tion. The President will make a deter-
mination to withhold or release the re-
quested information within twenty 
days from the date of receipt of the re-
quest for review (excluding Saturdays, 
Sundays, and legal public holidays).

PART 709—FOREIGN CORRUPT 
PRACTICES ACT OF 1977

Sec.
709.1 Authority and purpose. 
709.2 Applicability. 
709.3 Definitions. 
709.4 Cause for suspension of entities from 

eligibility. 
709.5 Procedure. 
709.6 Suspension duration criteria. 
709.7 Effect of suspension. 
709.8 Procedure for voiding suspensions.

AUTHORITY: Sec. 237(1), Foreign Assistance 
Act of 1961, added by Pub. L. 95–268.

SOURCE: 43 FR 36064, Aug. 15, 1978, unless 
otherwise noted.

§ 709.1 Authority and purpose. 
(a) These regulations are issued 

under the general powers of the Over-
seas Private Investment Corporation 
(‘‘OPIC’’) and pursuant to section 237(1) 
of the Foreign Assistance Act of 1961, 
added by Pub. L. 95–268. 1 The Board of 
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(1) No payment may be made under any in-
surance or reinsurance which is issued under 
this title on or after the date of enactment 
of this subsection for any loss occurring with 
respect to a project, if the preponderant 
cause of such loss was an act by the investor 
seeking payment under this title, by a per-
son possessing majority ownership and con-
trol of the investor at the time of the act, or 
by any agent of such investor or controlling 
person, and a court of the United States has 
entered a final judgment that such act con-
stituted a violation under the Foreign Cor-
rupt Practices Act of 1977. 

(2) Not later than 120 days after the date of 
enactment of this subsection, the Corpora-
tion shall adopt regulations setting forth ap-
propriate conditions under which any person 
convicted under the Foreign Corrupt Prac-
tices Act of 1977 for an offense related to a 
project insured or otherwise supported by 
the Corporation shall be suspended, for a pe-
riod of not more than 5 years, from eligi-
bility to receive any insurance, reinsurance, 
guaranty, loan or other financial support au-
thorized by this title.

Directors of OPIC has authorized the 
President of OPIC to issue these regu-
lations and to amend them as the 
President shall deem appropriate.

(b) These regulations prescribe the 
procedure under which individuals and 
companies may be suspended, as man-
dated by section 237(1) of the Foreign 
Assistance Act of 1961, as amended, 
from eligibility for OPIC services be-
cause of conviction under the Foreign 
Corrupt Practices Act of 1977 (Pub. L. 
95–213) of an offense related to an OPIC-
supported project. 

(c) The purposes of the suspensions 
provided herein are to carry out the 
statutory requirements of Section 
237(1) of the Foreign Assistance Act of 
1961, as amended, to protect the inter-
est of the United States and to foster 
full and free competition in inter-
national commerce. 

(d) The specific provisions of law 
under which OPIC operates and the 
general powers conferred on OPIC give 
OPIC broad discretion in the conduct of 
its programs. The issuance of these 
regulations is not to be construed as in 
any way limiting or derogating from 
the discretion of OPIC to determine 
whether or not to support the invest-
ment of a particular entity in a par-
ticular case.

§ 709.2 Applicability. 
These regulations take effect on the 

date of publication in the FEDERAL 
REGISTER and govern eligibility for 
OPIC services for which OPIC has not 
previously obligated itself.

§ 709.3 Definitions 
(a) The Act means the Foreign Cor-

rupt Practices Act of 1977. 
(b) Entity means any individual, asso-

ciation, company, corporation, con-
cern, partnership, or person. 

(c) Offense means any act or omission 
to act which has been found by a 
United States court of competent juris-
diction to constitute, with respect to a 
particular entity, a violation of the 
Act, of section 13(b)(2), 13(b)(3) or 30A 
of the Securities Exchange Act of 1934 
(which were added in 1977 by the Act), 
or of any other provision of law derived 
from the Act. 

(d) Suspension means the designation 
of an entity as ineligible to receive 
OPIC services through a suspension de-
termination. 

(e) Suspension determination means a 
determination by the President of 
OPIC pursuant to these regulations 
that an entity is ineligible to receive 
OPIC services.

§ 709.4 Cause for suspension of entities 
from eligibility. 

Any entity which has been convicted 
of an offense related to a project in-
sured or otherwise supported by OPIC 
may be suspended from eligibility for 
additional OPIC services for a period of 
not more than 5 years pursuant to a 
suspension determination.

§ 709.5 Procedure. 
(a) Upon receipt of an application for 

OPIC services from any entity which 
OPIC has reason to believe may have 
been convicted under the Act the OPIC 
General Counsel shall ascertain wheth-
er a conviction has been entered 
against such entity under the Act and, 
if so, whether it was entered for an of-
fense related to a project insured or 
otherwise supported by OPIC. If such 
an offense is found, the General Coun-
sel shall advise the President of such 
finding and any known circumstances 
indicating that suspension would not 
be in the national interest of the 
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United States. If, after reviewing the 
submission from the General Counsel, 
the President determines that national 
interest considerations are not great 
enough to preclude suspension, OPIC 
shall furnish the subject entity with a 
written notice (1) specifying the of-
fense and stating that suspension for 
the maximum duration is being consid-
ered and (2) inviting the subject entity 
to submit to OPIC any evidence of 
facts or circumstances which it deems 
appropriate to indicate that a suspen-
sion should not be imposed or that the 
duration of the suspension should be 
less than the maximum. Such notice 
shall further state that the subject en-
tity must provide such evidence within 
30 days of the date of such written no-
tice or any extension of time granted 
in writing by OPIC. The General Coun-
sel shall promptly review any evidence 
submitted by the subject entity and re-
port his findings and recommendations 
to the President. The President shall 
determine whether the subject entity 
shall be suspended and, if so, the Presi-
dent shall issue a suspension deter-
mination specifying the duration of 
such suspension. Notice of such suspen-
sion determination shall be forwarded 
by registered mail to the subject entity 
and any entity so notified shall be ad-
vised that such suspension may be re-
duced as provided in section 5(b) or 
voided as provided in section 8. 

(b) The duration of any suspension 
may be reduced by the President at 
any time for good cause, including the 
submission by the suspended entity of 
an application for relief, supported by 
evidence and setting forth appropriate 
grounds for granting such relief, such 
as the institution of measures designed 
to preclude the recurrence of the ac-
tions with respect to which the suspen-
sion was initially imposed. Notice of 
each such reduction shall be forwarded 
to the suspended entity by registered 
mail. 

(c) The duration of any suspension 
may be increased by the President at 
any time for good cause, subject to pro-
viding the subject entity with notice 
and opportunity to submit evidence in 
accordance with section 5(a). In no 
event shall any such increase result in 
a period of suspension exceeding 5 

years with respect to any single con-
viction.

§ 709.6 Suspension duration criteria. 
Factors which the President may 

consider in setting or amending the du-
ration of any suspension imposed pur-
suant to these regulations include, but 
are not limited to, the following: 

(a) Whether the offense with respect 
to which suspension has been imposed 
or is being considered was committed 
with the knowledge or consent of the 
board of directors or other group or of-
ficer or individual responsible for the 
overall management of the subject en-
tity; 

(b) Whether or not such offense was 
committed under pressure of extortion, 
political intervention, or other duress 
exerted by the government, or any offi-
cial of the government, of the country 
in which such offense was committed; 

(c) Quantitative factors relating to 
the seriousness of the offense, such as 
the amounts of any improper payments 
and the frequency with which, and pe-
riod of time over which, they were 
made; 

(d) The purpose of any such offense; 
(e) Whether such offense violated the 

laws of the country in which it was 
committed; 

(f) The extent to which the offense 
was related to the establishment or op-
eration of a project supported by OPIC; 
and 

(g) Any factors relating to the effect 
of suspension on the national interest 
of the United States.

§ 709.7 Effect of suspension. 
(a) Any entity suspended pursuant to 

a suspension determination shall not, 
for the duration of such suspension, 
and subject to the provisions of section 
7(b), be eligible to receive any addi-
tional insurance, reinsurance, guar-
anty, loan, or other financial support 
from OPIC. 

(b) Suspended entities: 
(1) May be retained on the OPIC 

mailing list only for the purpose of re-
ceiving informational mailings; 

(2) May register projects with OPIC 
but may not submit project applica-
tions to OPIC; 

(3) May continue to deal with OPIC 
with respect to agreements entered 
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with OPIC prior to the suspension and 
may amend or be granted modifica-
tions of such agreements, including 
loan reschedulings and refinancings; 

(4) May not be invited to participate 
in OPIC-sponsored investment missions 
or other similar activities; and 

(5) May not receive indirectly, or 
beneficially, whether through the pur-
chase of project participations, the use 
of intermediary entities or other such 
devices, any OPIC services which they 
would not be entitled to receive di-
rectly, and may not be the beneficiary 
of financial support advanced by a 
third party where such support, in 
turn, is guaranteed or insured by OPIC; 
provided, however that such suspended 
entity shall be entitled to all benefits 
and payments accruing to holders of 
negotiable instruments guaranteed by 
OPIC and acquired by such suspended 
entity pursuant to a public offering 
thereof by the original or any subse-
quent holder thereof.

§ 709.8 Procedure for voiding suspen-
sions. 

Upon receipt by OPIC from the sub-
ject entity of notice of the entry of a 
final judgment of reversal of the con-
viction or convictions on which a sus-
pension was based, and subject to 
verification thereof by the General 
Counsel and to a finding by the General 
Counsel that no other convictions 
under the act are outstanding, the 
President shall void such suspension

PART 710—ADMINISTRATIVE EN-
FORCEMENT PROCEDURES OF 
POST-EMPLOYMENT 
RESTRICTIONS

Sec.
710.1 General. 
710.2 Action on receipt of information re-

garding violation. 
710.3 Initiation of administrative discipli-

nary proceeding. 
710.4 Notice. 
710.5 Failure to request hearing. 
710.6 Appointment and qualifications of ex-

aminer. 
710.7 Time, date and place of hearing. 
710.8 Rights of parties at hearing. 
710.9 Burden of proof. 
710.10 Findings. 
710.11 Appeal. 
710.12 Finding of violation. 
710.13 Appropriate action. 

710.14 Judicial review. 
710.15 Delegation of authority.

AUTHORITY: 18 U.S.C. 207(j).

SOURCE: 45 FR 5685, Jan. 24, 1980, unless 
otherwise noted.

§ 710.1 General. 

The following procedures are hereby 
established with respect to the admin-
istrative enforcement of restrictions on 
post-employment activities (18 U.S.C. 
207(a), (b) or (c) and implementing reg-
ulations (44 FR 19987 and 19988, April 3, 
1979) published by the Office of Govern-
ment Ethics.

§ 710.2 Action on receipt of informa-
tion regarding violation. 

On receipt of information regarding a 
possible violation of the statutory or 
regulatory post-employment restric-
tions by a former OPIC employee and 
after determining that such informa-
tion does not appear to be frivolous, 
the President of OPIC or the Presi-
dent’s designee shall provide such in-
formation to the Director of the Office 
of Government Ethics and to the 
Criminal Division, Department of Jus-
tice. Any investigation or administra-
tive action shall be coordinated with 
the Department of Justice to avoid 
prejudicing possible criminal pro-
ceedings. If the Department of Justice 
informs OPIC that it does not intend to 
institute criminal proceedings, such 
coordination shall no longer be re-
quired and OPIC shall be free to pursue 
administrative action.

§ 710.3 Initiation of administrative dis-
ciplinary proceeding. 

Whenever the President of OPIC or 
the President’s designee determines 
after appropriate review that there is 
reasonable cause to believe that a 
former OPIC employee had violated the 
statutory or regulatory post-employ-
ment restrictions, an administrative 
disciplinary proceeding shall be initi-
ated.

§ 710.4 Notice. 
The President of OPIC or the Presi-

dent’s designee shall initiate an admin-
istrative disciplinary hearing by pro-
viding the former OPIC employee with 
notice of an intention to institute a 
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proceeding and an opportunity for a 
hearing. Notice must include: 

(a) A statement of allegations and 
the basis thereof sufficiently detailed 
to enable the former employee to pre-
pare an adequate defense; 

(b) Notification of the right to a 
hearing; and 

(c) An explanation of the method by 
which a hearing may be requested.

§ 710.5 Failure to request hearing. 

The President of OPIC may take ap-
propriate action referred to in § 710.13 
in the case of any former OPIC em-
ployee who has failed to make a writ-
ten request to OPIC for a hearing with-
in 30 days after receiving adequate no-
tice.

§ 710.6 Appointment and qualifications 
of examiner. 

When a former OPIC employee after 
receiving adequate notice requests a 
hearing, a presiding official (herein-
after referred to as ‘‘examiner’’) shall 
be appointed by the President of OPIC 
to make an initial decision. The exam-
iner shall be a responsible person who 
is a member of the bar of a State or of 
the District of Columbia, who is impar-
tial and who has not participated in 
any manner in the decision to initiate 
the proceedings. The examiner may or 
may not be an OPIC employee.

§ 710.7 Time, date and place of hear-
ing. 

The examiner shall establish a rea-
sonable time, date and place to conduct 
the hearing. In establishing a date, the 
examiner shall give due regard to the 
former employee’s need for: 

(a) Adequate time to prepare a de-
fense properly; and 

(b) An expeditious resolution of alle-
gations that may be damaging to the 
individual’s reputation.

§ 710.8 Rights of parties at hearing. 

A hearing shall include, at a min-
imum, the following rights for both 
parties to: 

(a) Represent oneself or be rep-
resented by counsel; 

(b) Introduce and examine witnesses 
and submit physical evidence (includ-
ing the use of interrogatories); 

(c) Confront and cross-examine ad-
verse witnesses; 

(d) Present oral argument; and 
(e) Receive a transcript or recording 

of the proceedings on request.

§ 710.9 Burden of proof. 
In any hearing under this part, OPIC 

shall have the burden of proof and 
must establish substantial evidence of 
a violation of the statutory or post-em-
ployment restrictions.

§ 710.10 Findings. 
The examiner shall make a deter-

mination exclusively on matters of 
record in the proceeding and shall set 
forth in the written decision all find-
ings of fact and conclusions of law rel-
evant to the matters in issue.

§ 710.11 Appeal. 
(a) Within 20 days of the date of the 

initial decision, either party may ap-
peal the decision to the President of 
OPIC. The President’s decision on such 
appeal shall be based solely on the 
record of the proceedings or those por-
tions thereof cited by the parties to 
limit the issues. 

(b) If the President modifies or re-
verses the examiner’s decision, the 
President shall specify such findings of 
fact and conclusions of law as are dif-
ferent from those of the examiner. 

(c) The decision of the President on 
appeal, shall constitute final adminis-
trative decision. An initial decision of 
the examiner which has not been ap-
pealed during the 20-day period pro-
vided shall become a final administra-
tive decision on the twenty-first day.

§ 710.12 Finding of violation. 
The President of OPIC shall take ap-

propriate action referred to in § 710.13 
in the case of an individual who is 
found in violation of the statutory or 
regulatory post-employment restric-
tions, after a final administrative deci-
sion.

§ 710.13 Appropriate action. 
Appropriate action includes: 
(a) Prohibiting the individual from 

making, on behalf of any other person 
(except the United States), any formal 
or informal appearance before, or with 
the intent to influence, any oral or 
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written communication to, OPIC on 
any matter or business for a period not 
to exceed five years, which may be ac-
complished by directing OPIC employ-
ees to refuse to participate in any such 
appearance or to accept any such com-
munication. 

(b) Taking other appropriate discipli-
nary action. 

[45 FR 5685, Jan. 24, 1980; 49 FR 18295, Apr. 30, 
1984]

§ 710.14 Judicial review. 
Any person found to have partici-

pated in a violation of statutory or reg-
ulatory post-employment restrictions 
(18 U.S.C. 207(a), (b) or (c) or the regu-
lations compiled at 44 FR 19987 and 
19988, April 3, 1979) may seek judicial 
review of the administrative deter-
mination.

§ 710.15 Delegation of authority. 
The functions of the President of 

OPIC specified in §§ 710.2, 710.4 and 710.5 
of this part are delegated to the Gen-
eral Counsel of OPIC. An examiner 
shall be delegated authority on an ad 
hoc basis.

PART 711—ENFORCEMENT OF 
NONDISCRIMINATION ON THE 
BASIS OF HANDICAP IN PRO-
GRAMS OR ACTIVITIES CON-
DUCTED BY THE OVERSEAS PRI-
VATE INVESTMENT CORPORA-
TION

Sec.
711.101 Purpose. 
711.102 Application. 
711.103 Definitions. 
711.104—711.109 [Reserved] 
711.110 Self-evaluation. 
711.111 Notice. 
711.112—711.129 [Reserved] 
711.130 General prohibitions against dis-

crimination. 
711.131—711.139 [Reserved] 
711.140 Employment. 
711.141—711.148 [Reserved] 
711.149 Program accessibility: Discrimina-

tion prohibited. 
711.150 Program accessibility: Existing fa-

cilities. 
711.151 Program accessibility: New con-

struction and alterations. 
711.152—711.159 [Reserved] 
711.160 Communciations. 
711.161—711.169 [Reserved] 

711.170 Compliance procedures. 
711.171—711.999 [Reserved]

AUTHORITY: 29 U.S.C. 794.

SOURCE: 53 FR 25882, 25885, July 8, 1988, un-
less otherwise noted.

§ 711.101 Purpose. 
The purpose of this regulation is to 

effectuate section 119 of the Rehabili-
tation, Comprehensive Services, and 
Developmental Disabilities Amend-
ments of 1978, which amended section 
504 of the Rehabilitation Act of 1973 to 
prohibit discrimination on the basis of 
handicap in programs or activities con-
ducted by Executive agencies or the 
United States Postal Service.

§ 711.102 Application. 
This regulation (§§ 711.101–711.170) ap-

plies to all programs or activities con-
ducted by the agency, except for pro-
grams or activities conducted outside 
the United States that do not involve 
individuals with handicaps in the 
United States.

§ 711.103 Definitions. 
For purposes of this regulation, the 

term— 
Assistant Attorney General means the 

Assistant Attorney General, Civil 
Rights Division, United States Depart-
ment of Justice. 

Auxiliary aids means services or de-
vices that enable persons with im-
paired sensory, manual, or speaking 
skills to have an equal opportunity to 
participate in, and enjoy the benefits 
of, programs or activities conducted by 
the agency. For example, auxiliary aids 
useful for persons with impaired vision 
include readers, Brailled materials, 
audio recordings, and other similar 
services and devices. Auxiliary aids 
useful for persons with impaired hear-
ing include telephone handset ampli-
fiers, telephones compatible with hear-
ing aids, telecommunication devices 
for deaf persons (TDD’s), interpreters, 
notetakers, written materials, and 
other similar services and devices. 

Complete complaint means a written 
statement that contains the complain-
ant’s name and address and describes 
the agency’s alleged discriminatory ac-
tion in sufficient detail to inform the 
agency of the nature and date of the al-
leged violation of section 504. It shall 
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be signed by the complainant or by 
someone authorized to do so on his or 
her behalf. Complaints filed on behalf 
of classes or third parties shall describe 
or identify (by name, if possible) the 
alleged victims of discrimination. 

Facility means all or any portion of 
buildings, structures, equipment, 
roads, walks, parking lots, rolling 
stock or other conveyances, or other 
real or personal property. 

Historic preservation programs means 
programs conducted by the agency that 
have preservation of historic properties 
as a primary purpose. 

Historic properties means those prop-
erties that are listed or eligible for 
listing in the National Register of His-
toric Places or properties designated as 
historic under a statute of the appro-
priate State or local government body. 

Individual with handicaps means any 
person who has a physical or mental 
impairment that substantially limits 
one or more major life activities, has a 
record of such an impairment, or is re-
garded as having such an impairment. 

As used in this definition, the phrase: 
(1) Physical or mental impairment in-

cludes— 
(i) Any physiological disorder or con-

dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of 
the following body systems: Neuro-
logical; musculoskeletal; special sense 
organs; respiratory, including speech 
organs; cardiovascular; reproductive; 
digestive; genitourinary; hemic and 
lymphatic; skin; and endocrine; or 

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or 
mental illness, and specific learning 
disabilities. The term physical or mental 
impairment includes, but is not limited 
to, such diseases and conditions as or-
thopedic, visual, speech, and hearing 
impairments, cerebral palsy, epilepsy, 
muscular dystrophy, multiple sclerosis, 
cancer, heart disease, diabetes, mental 
retardation, emotional illness, and 
drug addiction and alcoholism. 

(2) Major life activities includes func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing, 
hearing, speaking, breathing, learning, 
and working. 

(3) Has a record of such an impairment 
means has a history of, or has been 

misclassified as having, a mental or 
physical impairment that substantially 
limits one or more major life activi-
ties. 

(4) Is regarded as having an impairment 
means— 

(i) Has a physical or mental impair-
ment that does not substantially limit 
major life activities but is treated by 
the agency as constituting such a limi-
tation; 

(ii) Has a physical or mental impair-
ment that substantially limits major 
life activities only as a result of the at-
titudes of others toward such impair-
ment; or 

(iii) Has none of the impairments de-
fined in paragraph (1) of this definition 
but is treated by the agency as having 
such an impairment. 

Qualified individual with handicaps 
means— 

(1) With respect to preschool, elemen-
tary, or secondary education services 
provided by the agency, an individual 
with handicaps who is a member of a 
class of persons otherwise entitled by 
statute, regulation, or agency policy to 
receive education services from the 
agency; 

(2) With respect to any other agency 
program or activity under which a per-
son is required to perform services or 
to achieve a level of accomplishment, 
an individual with handicaps who 
meets the essential eligibility require-
ments and who can achieve the purpose 
of the program or activity without 
modifications in the program or activ-
ity that the agency can demonstrate 
would result in a fundamental alter-
ation in its nature; 

(3) With respect to any other pro-
gram or activity, an individual with 
handicaps who meets the essential eli-
gibility requirements for participation 
in, or receipt of benefits from, that pro-
gram or activity; and 

(4) Qualified handicapped person as 
that term is defined for purposes of em-
ployment in 29 CFR 1613.702(f), which is 
made applicable to this regulation by 
§ 711.140. 

Section 504 means section 504 of the 
Rehabilitation Act of 1973 (Pub. L. 93–
112, 87 Stat. 394 (29 U.S.C. 794)), as 
amended by the Rehabilitation Act 
Amendments of 1974 (Pub. L. 93–516, 88 
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Stat. 1617); the Rehabilitation, Com-
prehensive Services, and Develop-
mental Disabilities Amendments of 
1978 (Pub. L. 95–602, 92 Stat. 2955); and 
the Rehabilitation Act Amendments of 
1986 (Pub. L. 99–506, 100 Stat. 1810). As 
used in this regulation, section 504 ap-
plies only to programs or activities 
conducted by Executive agencies and 
not to federally assisted programs. 

Substantial impairment means a sig-
nificant loss of the integrity of finished 
materials, design quality, or special 
character resulting from a permanent 
alteration.

§§ 711.104—711.109 [Reserved]

§ 711.110 Self-evaluation. 

(a) The agency shall, by September 6, 
1989, evaluate its current policies and 
practices, and the effects thereof, that 
do not or may not meet the require-
ments of this regulation and, to the ex-
tent modification of any such policies 
and practices is required, the agency 
shall proceed to make the necessary 
modifications. 

(b) The agency shall provide an op-
portunity to interested persons, includ-
ing individuals with handicaps or orga-
nizations representing individuals with 
handicaps, to participate in the self-
evaluation process by submitting com-
ments (both oral and written). 

(c) The agency shall, for at least 
three years following completion of the 
self-evaluation, maintain on file and 
make available for public inspection: 

(1) A description of areas examined 
and any problems identified; and 

(2) A description of any modifications 
made.

§ 711.111 Notice. 

The agency shall make available to 
employees, applicants, participants, 
beneficiaries, and other interested per-
sons such information regarding the 
provisions of this regulation and its ap-
plicability to the programs or activi-
ties conducted by the agency, and 
make such information available to 
them in such manner as the head of the 
agency finds necessary to apprise such 
persons of the protections against dis-
crimination assured them by section 
504 and this regulation.

§§ 711.112—711.129 [Reserved]

§ 711.130 General prohibitions against 
discrimination. 

(a) No qualified individual with 
handicaps shall, on the basis of handi-
cap, be excluded from participation in, 
be denied the benefits of, or otherwise 
be subjected to discrimination under 
any program or activity conducted by 
the agency. 

(b)(1) The agency, in providing any 
aid, benefit, or service, may not, di-
rectly or through contractual, licens-
ing, or other arrangements, on the 
basis of handicap— 

(i) Deny a qualified individual with 
handicaps the opportunity to partici-
pate in or benefit from the aid, benefit, 
or service; 

(ii) Afford a qualified individual with 
handicaps an opportunity to partici-
pate in or benefit from the aid, benefit, 
or service that is not equal to that af-
forded others; 

(iii) Provide a qualified individual 
with handicaps with an aid, benefit, or 
service that is not as effective in af-
fording equal opportunity to obtain the 
same result, to gain the same benefit, 
or to reach the same level of achieve-
ment as that provided to others; 

(iv) Provide different or separate aid, 
benefits, or services to individuals with 
handicaps or to any class of individuals 
with handicaps than is provided to oth-
ers unless such action is necessary to 
provide qualified individuals with 
handicaps with aid, benefits, or serv-
ices that are as effective as those pro-
vided to others; 

(v) Deny a qualified individual with 
handicaps the opportunity to partici-
pate as a member of planning or advi-
sory boards; 

(vi) Otherwise limit a qualified indi-
vidual with handicaps in the enjoy-
ment of any right, privilege, advan-
tage, or opportunity enjoyed by others 
receiving the aid, benefit, or service. 

(2) The agency may not deny a quali-
fied individual with handicaps the op-
portunity to participate in programs or 
activities that are not separate or dif-
ferent, despite the existence of permis-
sibly separate or different programs or 
activities. 
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(3) The agency may not, directly or 
through contractual or other arrange-
ments, utilize criteria or methods of 
administration the purpose or effect of 
which would— 

(i) Subject qualified individuals with 
handicaps to discrimination on the 
basis of handicap; or 

(ii) Defeat or substantially impair ac-
complishment of the objectives of a 
program or activity with respect to in-
dividuals with handicaps. 

(4) The agency may not, in deter-
mining the site or location of a facil-
ity, make selections the purpose or ef-
fect of which would— 

(i) Exclude individuals with handi-
caps from, deny them the benefits of, 
or otherwise subject them to discrimi-
nation under any program or activity 
conducted by the agency; or 

(ii) Defeat or substantially impair 
the accomplishment of the objectives 
of a program or activity with respect 
to individuals with handicaps. 

(5) The agency, in the selection of 
procurement contractors, may not use 
criteria that subject qualified individ-
uals with handicaps to discrimination 
on the basis of handicap. 

(6) The agency may not administer a 
licensing or certification program in a 
manner that subjects qualified individ-
uals with handicaps to discrimination 
on the basis of handicap, nor may the 
agency establish requirements for the 
programs or activities of licensees or 
certified entities that subject qualified 
individuals with handicaps to discrimi-
nation on the basis of handicap. How-
ever, the programs or activities of enti-
ties that are licensed or certified by 
the agency are not, themselves, cov-
ered by this regulation. 

(c) The exclusion of nonhandicapped 
persons from the benefits of a program 
limited by Federal statute or Execu-
tive order to individuals with handi-
caps or the exclusion of a specific class 
of individuals with handicaps from a 
program limited by Federal statute or 
Executive order to a different class of 
individuals with handicaps is not pro-
hibited by this regulation. 

(d) The agency shall administer pro-
grams and activities in the most inte-
grated setting appropriate to the needs 
of qualified individuals with handicaps.

§§ 711.131—711.139 [Reserved]

§ 711.140 Employment. 

No qualified individual with handi-
caps shall, on the basis of handicap, be 
subject to discrimination in employ-
ment under any program or activity 
conducted by the agency. The defini-
tions, requirements, and procedures of 
section 501 of the Rehabilitation Act of 
1973 (29 U.S.C. 791), as established by 
the Equal Employment Opportunity 
Commission in 29 CFR part 1613, shall 
apply to employment in federally con-
ducted programs or activities.

§ 711.141—711.148 [Reserved]

§ 711.149 Program accessibility: Dis-
crimination prohibited. 

Except as otherwise provided in 
§ 711.150, no qualified individual with 
handicaps shall, because the agency’s 
facilities are inaccessible to or unus-
able by individuals with handicaps, be 
denied the benefits of, be excluded from 
participation in, or otherwise be sub-
jected to discrimination under any pro-
gram or activity conducted by the 
agency.

§ 711.150 Program accessibility: Exist-
ing facilities. 

(a) General. The agency shall operate 
each program or activity so that the 
program or activity, when viewed in its 
entirety, is readily accessible to and 
usable by individuals with handicaps. 
This paragraph does not— 

(1) Necessarily require the agency to 
make each of its existing facilities ac-
cessible to and usable by individuals 
with handicaps; 

(2) In the case of historic preserva-
tion programs, require the agency to 
take any action that would result in a 
substantial impairment of significant 
historic features of an historic prop-
erty; or 

(3) Require the agency to take any 
action that it can demonstrate would 
result in a fundamental alteration in 
the nature of a program or activity or 
in undue financial and administrative 
burdens. In those circumstances where 
agency personnel believe that the pro-
posed action would fundamentally 
alter the program or activity or would 
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result in undue financial and adminis-
trative burdens, the agency has the 
burden of proving that compliance with 
§ 711.150(a) would result in such alter-
ation or burdens. The decision that 
compliance would result in such alter-
ation or burdens must be made by the 
agency head or his or her designee 
after considering all agency resources 
available for use in the funding and op-
eration of the conducted program or 
activity, and must be accompanied by 
a written statement of the reasons for 
reaching that conclusion. If an action 
would result in such an alteration or 
such burdens, the agency shall take 
any other action that would not result 
in such an alteration or such burdens 
but would nevertheless ensure that in-
dividuals with handicaps receive the 
benefits and services of the program or 
activity. 

(b) Methods—(1) General. The agency 
may comply with the requirements of 
this section through such means as re-
design of equipment, reassignment of 
services to accessible buildings, assign-
ment of aides to beneficiaries, home 
visits, delivery of services at alternate 
accessible sites, alteration of existing 
facilities and construction of new fa-
cilities, use of accessible rolling stock, 
or any other methods that result in 
making its programs or activities read-
ily accessible to and usable by individ-
uals with handicaps. The agency is not 
required to make structural changes in 
existing facilities where other methods 
are effective in achieving compliance 
with this section. The agency, in mak-
ing alterations to existing buildings, 
shall meet accessibility requirements 
to the extent compelled by the Archi-
tectural Barriers Act of 1968, as amend-
ed (42 U.S.C. 4151–4157), and any regula-
tions implementing it. In choosing 
among available methods for meeting 
the requirements of this section, the 
agency shall give priority to those 
methods that offer programs and ac-
tivities to qualified individuals with 
handicaps in the most integrated set-
ting appropriate. 

(2) Historic preservation programs. In 
meeting the requirements of § 711.150(a) 
in historic preservation programs, the 
agency shall give priority to methods 
that provide physical access to individ-
uals with handicaps. In cases where a 

physical alteration to an historic prop-
erty is not required because of 
§ 711.150(a) (2) or (3), alternative meth-
ods of achieving program accessibility 
include— 

(i) Using audio-visual materials and 
devices to depict those portions of an 
historic property that cannot other-
wise be made accessible; 

(ii) Assigning persons to guide indi-
viduals with handicaps into or through 
portions of historic properties that 
cannot otherwise be made accessible; 
or 

(iii) Adopting other innovative meth-
ods. 

(c) Time period for compliance. The 
agency shall comply with the obliga-
tions established under this section by 
November 7, 1988, except that where 
structural changes in facilities are un-
dertaken, such changes shall be made 
by September 6, 1991, but in any event 
as expeditiously as possible. 

(d) Transition plan. In the event that 
structural changes to facilities will be 
undertaken to achieve program acces-
sibility, the agency shall develop, by 
March 6, 1989, a transition plan setting 
forth the steps necessary to complete 
such changes. The agency shall provide 
an opportunity to interested persons, 
including individuals with handicaps or 
organizations representing individuals 
with handicaps, to participate in the 
development of the transition plan by 
submitting comments (both oral and 
written). A copy of the transition plan 
shall be made available for public in-
spection. The plan shall, at a min-
imum— 

(1) Identify physical obstacles in the 
agency’s facilities that limit the acces-
sibility of its programs or activities to 
individuals with handicaps; 

(2) Describe in detail the methods 
that will be used to make the facilities 
accessible; 

(3) Specify the schedule for taking 
the steps necessary to achieve compli-
ance with this section and, if the time 
period of the transition plan is longer 
than one year, identify steps that will 
be taken during each year of the tran-
sition period; and 

(4) Indicate the official responsible 
for implementation of the plan.
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§ 711.151 Program accessibility: New 
construction and alterations. 

Each building or part of a building 
that is constructed or altered by, on 
behalf of, or for the use of the agency 
shall be designed, constructed, or al-
tered so as to be readily accessible to 
and usable by individuals with handi-
caps. The definitions, requirements, 
and standards of the Architectural Bar-
riers Act (42 U.S.C. 4151–4157), as estab-
lished in 41 CFR 101–19.600 to 101–19.607, 
apply to buildings covered by this sec-
tion.

§§ 711.152—711.159 [Reserved]

§ 711.160 Communications. 
(a) The agency shall take appropriate 

steps to ensure effective communica-
tion with applicants, participants, per-
sonnel of other Federal entities, and 
members of the public. 

(1) The agency shall furnish appro-
priate auxiliary aids where necessary 
to afford an individual with handicaps 
an equal opportunity to participate in, 
and enjoy the benefits of, a program or 
activity conducted by the agency. 

(i) In determining what type of auxil-
iary aid is necessary, the agency shall 
give primary consideration to the re-
quests of the individual with handi-
caps. 

(ii) The agency need not provide indi-
vidually prescribed devices, readers for 
personal use or study, or other devices 
of a personal nature. 

(2) Where the agency communicates 
with applicants and beneficiaries by 
telephone, telecommunication devices 
for deaf persons (TDD’s) or equally ef-
fective telecommunication systems 
shall be used to communicate with per-
sons with impaired hearing. 

(b) The agency shall ensure that in-
terested persons, including persons 
with impaired vision or hearing, can 
obtain information as to the existence 
and location of accessible services, ac-
tivities, and facilities. 

(c) The agency shall provide signage 
at a primary entrance to each of its in-
accessible facilities, directing users to 
a location at which they can obtain in-
formation about accessible facilities. 
The international symbol for accessi-
bility shall be used at each primary en-
trance of an accessible facility. 

(d) This section does not require the 
agency to take any action that it can 
demonstrate would result in a funda-
mental alteration in the nature of a 
program or activity or in undue finan-
cial and administrative burdens. In 
those circumstances where agency per-
sonnel believe that the proposed action 
would fundamentally alter the program 
or activity or would result in undue fi-
nancial and administrative burdens, 
the agency has the burden of proving 
that compliance with § 711.160 would re-
sult in such alteration or burdens. The 
decision that compliance would result 
in such alteration or burdens must be 
made by the agency head or his or her 
designee after considering all agency 
resources available for use in the fund-
ing and operation of the conducted pro-
gram or activity and must be accom-
panied by a written statement of the 
reasons for reaching that conclusion. If 
an action required to comply with this 
section would result in such an alter-
ation or such burdens, the agency shall 
take any other action that would not 
result in such an alteration or such 
burdens but would nevertheless ensure 
that, to the maximum extent possible, 
individuals with handicaps receive the 
benefits and services of the program or 
activity.

§§ 711.161—711.169 [Reserved]

§ 711.170 Compliance procedures. 
(a) Except as provided in paragraph 

(b) of this section, this section applies 
to all allegations of discrimination on 
the basis of handicap in programs and 
activities conducted by the agency. 

(b) The agency shall process com-
plaints alleging violations of section 
504 with respect to employment accord-
ing to the procedures established by 
the Equal Employment Opportunity 
Commission in 29 CFR part 1613 pursu-
ant to section 501 of the Rehabilitation 
Act of 1973 (29 U.S.C. 791). 

(c) The Director of Personnel shall be 
responsible for coordinating implemen-
tation of this section. Complaints may 
be sent to Overseas Private Investment 
Corporation, 1615 M Street, NW., Wash-
ington, DC 20527, Attention: Director of 
Personnel. 

(d) The agency shall accept and in-
vestigate all complete complaints for 
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which it has jurisdiction. All complete 
complaints must be filed within 180 
days of the alleged act of discrimina-
tion. The agency may extend this time 
period for good cause. 

(e) If the agency receives a complaint 
over which it does not have jurisdic-
tion, it shall promptly notify the com-
plainant and shall make reasonable ef-
forts to refer the complaint to the ap-
propriate Government entity. 

(f) The agency shall notify the Archi-
tectural and Transportation Barriers 
Compliance Board upon receipt of any 
complaint alleging that a building or 
facility that is subject to the Architec-
tural Barriers Act of 1968, as amended 
(42 U.S.C. 4151–4157), is not readily ac-
cessible to and usable by individuals 
with handicaps. 

(g) Within 180 days of the receipt of a 
complete complaint for which it has ju-
risdiction, the agency shall notify the 
complainant of the results of the inves-
tigation in a letter containing— 

(1) Findings of fact and conclusions 
of law; 

(2) A description of a remedy for each 
violation found; and 

(3) A notice of the right to appeal. 
(h) Appeals of the findings of fact and 

conclusions of law or remedies must be 
filed by the complainant within 90 days 
of receipt from the agency of the letter 
required by § 711.170(g). The agency 
may extend this time for good cause. 

(i) Timely appeals shall be accepted 
and processed by the head of the agen-
cy. 

(j) The head of the agency shall no-
tify the complainant of the results of 
the appeal within 60 days of the receipt 
of the request. If the head of the agen-
cy determines that additional informa-
tion is needed from the complainant, 
he or she shall have 60 days from the 
date of receipt of the additional infor-
mation to make his or her determina-
tion on the appeal. 

(k) The time limits cited in para-
graphs (g) and (j) of this section may be 
extended with the permission of the 
Assistant Attorney General. 

(l) The agency may delegate its au-
thority for conducting complaint in-
vestigations to other Federal agencies, 
except that the authority for making 

the final determination may not be 
delegated to another agency. 

[53 FR 25882, 25885, July 8, 1988, as amended 53 
FR 25883, July 8, 1988]

§§ 711.171–711.999 [Reserved]

PART 712—NEW RESTRICTIONS ON 
LOBBYING

Subpart A—General

Sec.
712.100 Conditions on use of funds. 
712.105 Definitions. 
712.110 Certification and disclosure.

Subpart B—Activities by Own Employees

712.200 Agency and legislative liaison. 
712.205 Professional and technical services. 
712.210 Reporting.

Subpart C—Activities by Other Than Own 
Employees

712.300 Professional and technical services.

Subpart D—Penalties and Enforcement

712.400 Penalties. 
712.405 Penalty procedures. 
712.410 Enforcement.

Subpart E—Exemptions

712.500 Secretary of Defense.

Subpart F—Agency Reports

712.600 Semi-annual compilation. 
712.605 Inspector General report.
APPENDIX A TO PART 712—CERTIFICATION RE-

GARDING LOBBYING
APPENDIX B TO PART 712—DISCLOSURE FORM 

TO REPORT LOBBYING

AUTHORITY: Section 319, Public Law 101–121 
(31 U.S.C. 1352).

CROSS REFERENCE: See also Office of Man-
agement and Budget notice published at 54 
FR 52306, December 20, 1989.

SOURCE: 55 FR 6737, 6750, Feb. 26, 1990, un-
less otherwise noted.

Subpart A—General

§ 712.100 Conditions on use of funds. 
(a) No appropriated funds may be ex-

pended by the recipient of a Federal 
contract, grant, loan, or cooperative 
ageement to pay any person for influ-
encing or attempting to influence an 
officer or employee of any agency, a 
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Member of Congress, an officer or em-
ployee of Congress, or an employee of a 
Member of Congress in connection with 
any of the following covered Federal 
actions: the awarding of any Federal 
contract, the making of any Federal 
grant, the making of any Federal loan, 
the entering into of any cooperative 
agreement, and the extension, continu-
ation, renewal, amendment, or modi-
fication of any Federal contract, grant, 
loan, or cooperative agreement. 

(b) Each person who requests or re-
ceives from an agency a Federal con-
tract, grant, loan, or cooperative 
agreement shall file with that agency a 
certification, set forth in appendix A, 
that the person has not made, and will 
not make, any payment prohibited by 
paragraph (a) of this section. 

(c) Each person who requests or re-
ceives from an agency a Federal con-
tract, grant, loan, or a cooperative 
agreement shall file with that agency a 
disclosure form, set forth in appendix 
B, if such person has made or has 
agreed to make any payment using 
nonappropriated funds (to include prof-
its from any covered Federal action), 
which would be prohibited under para-
graph (a) of this section if paid for with 
appropriated funds. 

(d) Each person who requests or re-
ceives from an agency a commitment 
providing for the United States to in-
sure or guarantee a loan shall file with 
that agency a statement, set forth in 
appendix A, whether that person has 
made or has agreed to make any pay-
ment to influence or attempt to influ-
ence an officer or employee of any 
agency, a Member of Congress, an offi-
cer or employee of Congress, or an em-
ployee of a Member of Congress in con-
nection with that loan insurance or 
guarantee. 

(e) Each person who requests or re-
ceives from an agency a commitment 
providing for the United States to in-
sure or guarantee a loan shall file with 
that agency a disclosure form, set forth 
in appendix B, if that person has made 
or has agreed to make any payment to 
influence or attempt to influence an of-
ficer or employee of any agency, a 
Member of Congress, an officer or em-
ployee of Congress, or an employee of a 
Member of Congress in connection with 
that loan insurance or guarantee.

§ 712.105 Definitions. 
For purposes of this part: 
(a) Agency, as defined in 5 U.S.C. 

552(f), includes Federal executive de-
partments and agencies as well as inde-
pendent regulatory commissions and 
Government corporations, as defined in 
31 U.S.C. 9101(1). 

(b) Covered Federal action means any 
of the following Federal actions: 

(1) The awarding of any Federal con-
tract; 

(2) The making of any Federal grant; 
(3) The making of any Federal loan; 
(4) The entering into of any coopera-

tive agreement; and, 
(5) The extension, continuation, re-

newal, amendment, or modification of 
any Federal contract, grant, loan, or 
cooperative agreement. 
Covered Federal action does not in-
clude receiving from an agency a com-
mitment providing for the United 
States to insure or guarantee a loan. 
Loan guarantees and loan insurance 
are addressed independently within 
this part. 

(c) Federal contract means an acquisi-
tion contract awarded by an agency, 
including those subject to the Federal 
Acquisition Regulation (FAR), and any 
other acquisition contract for real or 
personal property or services not sub-
ject to the FAR. 

(d) Federal cooperative agreement 
means a cooperative agreement en-
tered into by an agency. 

(e) Federal grant means an award of 
financial assistance in the form of 
money, or property in lieu of money, 
by the Federal Government or a direct 
appropriation made by law to any per-
son. The term does not include tech-
nical assistance which provides serv-
ices instead of money, or other assist-
ance in the form of revenue sharing, 
loans, loan guarantees, loan insurance, 
interest subsidies, insurance, or direct 
United States cash assistance to an in-
dividual. 

(f) Federal loan means a loan made by 
an agency. The term does not include 
loan guarantee or loan insurance. 

(g) Indian tribe and tribal organization 
have the meaning provided in section 4 
of the Indian Self-Determination and 
Education Assistance Act (25 U.S.C. 
450B). Alaskan Natives are included 
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under the definitions of Indian tribes in 
that Act. 

(h) Influencing or attempting to influ-
ence means making, with the intent to 
influence, any communication to or ap-
pearance before an officer or employee 
or any agency, a Member of Congress, 
an officer or employee of Congress, or 
an employee of a Member of Congress 
in connection with any covered Federal 
action. 

(i) Loan guarantee and loan insurance 
means an agency’s guarantee or insur-
ance of a loan made by a person. 

(j) Local government means a unit of 
government in a State and, if char-
tered, established, or otherwise recog-
nized by a State for the performance of 
a governmental duty, including a local 
public authority, a special district, an 
intrastate district, a council of govern-
ments, a sponsor group representative 
organization, and any other instrumen-
tality of a local government. 

(k) Officer or employee of an agency in-
cludes the following individuals who 
are employed by an agency: 

(1) An individual who is appointed to 
a position in the Government under 
title 5, U.S. Code, including a position 
under a temporary appointment; 

(2) A member of the uniformed serv-
ices as defined in section 101(3), title 37, 
U.S. Code; 

(3) A special Government employee 
as defined in section 202, title 18, U.S. 
Code; and, 

(4) An individual who is a member of 
a Federal advisory committee, as de-
fined by the Federal Advisory Com-
mittee Act, title 5, U.S. Code appendix 
2. 

(l) Person means an individual, cor-
poration, company, association, au-
thority, firm, partnership, society, 
State, and local government, regard-
less of whether such entity is operated 
for profit or not for profit. This term 
excludes an Indian tribe, tribal organi-
zation, or any other Indian organiza-
tion with respect to expenditures spe-
cifically permitted by other Federal 
law. 

(m) Reasonable compensation means, 
with respect to a regularly employed 
officer or employee of any person, com-
pensation that is consistent with the 
normal compensation for such officer 
or employee for work that is not fur-

nished to, not funded by, or not fur-
nished in cooperation with the Federal 
Government. 

(n) Reasonable payment means, with 
respect to perfessional and other tech-
nical services, a payment in an amount 
that is consistent with the amount nor-
mally paid for such services in the pri-
vate sector. 

(o) Recipient includes all contractors, 
subcontractors at any tier, and sub-
grantees at any tier of the recipient of 
funds received in connection with a 
Federal contract, grant, loan, or coop-
erative agreement. The term excludes 
an Indian tribe, tribal organization, or 
any other Indian organization with re-
spect to expenditures specifically per-
mitted by other Federal law. 

(p) Regularly employed means, with 
respect to an officer or employee of a 
person requesting or receiving a Fed-
eral contract, grant, loan, or coopera-
tive agreement or a commitment pro-
viding for the United States to insure 
or guarantee a loan, an officer or em-
ployee who is employed by such person 
for at least 130 working days within 
one year immediately preceding the 
date of the submission that initiates 
agency consideration of such person for 
receipt of such contract, grant, loan, 
cooperative agreement, loan insurance 
commitment, or loan guarantee com-
mitment. An officer or employee who is 
employed by such person for less than 
130 working days within one year im-
mediately preceding the date of the 
submission that initiates agency con-
sideration of such person shall be con-
sidered to be regularly employed as 
soon as he or she is employed by such 
person for 130 working days. 

(q) State means a State of the United 
States, the District of Columbia, the 
Commonwealth of Puerto Rico, a terri-
tory or possession of the United States, 
an agency or instrumentality of a 
State, and a multi-State, regional, or 
interstate entity having governmental 
duties and powers.

§ 712.110 Certification and disclosure. 

(a) Each person shall file a certifi-
cation, and a disclosure form, if re-
quired, with each submission that ini-
tiates agency consideration of such 
person for: 
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(1) Award of a Federal contract, 
grant, or cooperative agreement ex-
ceeding $100,000; or 

(2) An award of a Federal loan or a 
commitment providing for the United 
States to insure or guarantee a loan 
exceeding $150,000. 

(b) Each person shall file a certifi-
cation, and a disclosure form, if re-
quired, upon receipt by such person of: 

(1) A Federal contract, grant, or co-
operative agreement exceeding $100,000; 
or 

(2) A Federal loan or a commitment 
providing for the United States to in-
sure or guarantee a loan exceeding 
$150,000, 

Unless such person previously filed a 
certification, and a disclosure form, if 
required, under paragraph (a) of this 
section. 

(c) Each person shall file a disclosure 
form at the end of each calendar quar-
ter in which there occurs any event 
that requires disclosure or that materi-
ally affects the accuracy of the infor-
mation contained in any disclosure 
form previously filed by such person 
under paragraphs (a) or (b) of this sec-
tion. An event that materially affects 
the accuracy of the information re-
ported includes: 

(1) A cumulative increase of $25,000 or 
more in the amount paid or expected to 
be paid for influencing or attempting 
to influence a covered Federal action; 
or 

(2) A change in the person(s) or indi-
vidual(s) influencing or attempting to 
influence a covered Federal action; or, 

(3) A change in the officer(s), em-
ployee(s), or Member(s) contacted to 
influence or attempt to influence a 
covered Federal action. 

(d) Any person who requests or re-
ceives from a person referred to in 
paragraphs (a) or (b) of this section: 

(1) A subcontract exceeding $100,000 
at any tier under a Federal contract; 

(2) A subgrant, contract, or sub-
contract exceeding $100,000 at any tier 
under a Federal grant; 

(3) A contract or subcontract exceed-
ing $100,000 at any tier under a Federal 
loan exceeding $150,000; or, 

(4) A contract or subcontract exceed-
ing $100,000 at any tier under a Federal 
cooperative agreement, 

Shall file a certification, and a disclo-
sure form, if required, to the next tier 
above. 

(e) All disclosure forms, but not cer-
tifications, shall be forwarded from 
tier to tier until received by the person 
referred to in paragraphs (a) or (b) of 
this section. That person shall forward 
all disclosure forms to the agency. 

(f) Any certification or disclosure 
form filed under paragraph (e) of this 
section shall be treated as a material 
representation of fact upon which all 
receiving tiers shall rely. All liability 
arising from an erroneous representa-
tion shall be borne solely by the tier 
filing that representation and shall not 
be shared by any tier to which the er-
roneous representation is forwarded. 
Submitting an erroneous certification 
or disclosure constitutes a failure to 
file the required certification or disclo-
sure, respectively. If a person fails to 
file a required certification or disclo-
sure, the United States may pursue all 
available remedies, including those au-
thorized by section 1352, title 31, U.S. 
Code. 

(g) For awards and commitments in 
process prior to December 23, 1989, but 
not made before that date, certifi-
cations shall be required at award or 
commitment, covering activities oc-
curring between December 23, 1989, and 
the date of award or commitment. 
However, for awards and commitments 
in process prior to the December 23, 
1989 effective date of these provisions, 
but not made before December 23, 1989, 
disclosure forms shall not be required 
at time of award or commitment but 
shall be filed within 30 days. 

(h) No reporting is required for an ac-
tivity paid for with appropriated funds 
if that activity is allowable under ei-
ther subpart B or C.

Subpart B—Activities by Own 
Employees

§ 712.200 Agency and legislative liai-
son. 

(a) The prohibition on the use of ap-
propriated funds, in § 712.100 (a), does 
not apply in the case of a payment of 
reasonable compensation made to an 
officer or employee of a person request-
ing or receiving a Federal contract, 
grant, loan, or cooperative agreement 
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if the payment is for agency and legis-
lative liaison activities not directly re-
lated to a covered Federal action. 

(b) For purposes of paragraph (a) of 
this section, providing any information 
specifically requested by an agency or 
Congress is allowable at any time. 

(c) For purposes of paragraph (a) of 
this section, the following agency and 
legislative liaison activities are allow-
able at any time only where they are 
not related to a specific solicitation for 
any covered Federal action: 

(1) Discussing with an agency (in-
cluding individual demonstrations) the 
qualities and characteristics of the per-
son’s products or services, conditions 
or terms of sale, and service capabili-
ties; and, 

(2) Technical discussions and other 
activities regarding the application or 
adaptation of the person’s products or 
services for an agency’s use. 

(d) For purposes of paragraph (a) of 
this section, the following agencies and 
legislative liaison activities are allow-
able only where they are prior to for-
mal solicitation of any covered Federal 
action: 

(1) Providing any information not 
specifically requested but necessary for 
an agency to make an informed deci-
sion about initiation of a covered Fed-
eral action; 

(2) Technical discussions regarding 
the preparation of an unsolicited pro-
posal prior to its official submission; 
and, 

(3) Capability presentations by per-
sons seeking awards from an agency 
pursuant to the provisions of the Small 
Business Act, as amended by Public 
Law 95–507 and other subsequent 
amendments. 

(e) Only those activities expressly au-
thorized by this section are allowable 
under this section.

§ 712.205 Professional and technical 
services. 

(a) The prohibition on the use of ap-
propriated funds, in § 712.100 (a), does 
not apply in the case of a payment of 
reasonable compensation made to an 
officer or employee of a person request-
ing or receiving a Federal contract, 
grant, loan, or cooperative agreement 
or an extension, continuation, renewal, 
amendment, or modification of a Fed-

eral contract, grant, loan, or coopera-
tive agreement if payment is for pro-
fessional or technical services rendered 
directly in the preparation, submis-
sion, or negotiation of any bid, pro-
posal, or application for that Federal 
contract, grant, loan, or cooperative 
agreement or for meeting requirements 
imposed by or pursuant to law as a 
condition for receiving that Federal 
contract, grant, loan, or cooperative 
agreement. 

(b) For purposes of paragraph (a) of 
this section, ‘‘professional and tech-
nical services’’ shall be limited to ad-
vice and analysis directly applying any 
professional or technical discipline. 
For example, drafting of a legal docu-
ment accompanying a bid or proposal 
by a lawyer is allowable. Similarly, 
technical advice provided by an engi-
neer on the performance or operational 
capability of a piece of equipment ren-
dered directly in the negotiation of a 
contract is allowable. However, com-
munications with the intent to influ-
ence made by a professional (such as a 
licensed lawyer) or a technical person 
(such as a licensed accountant) are not 
allowable under this section unless 
they provide advice and analysis di-
rectly applying their professional or 
technical expertise and unless the ad-
vice or analysis is rendered directly 
and solely in the preparation, submis-
sion or negotiation of a covered Fed-
eral action. Thus, for example, commu-
nications with the intent to influence 
made by a lawyer that do not provide 
legal advice or analysis directly and 
solely related to the legal aspects of 
his or her client’s proposal, but gen-
erally advocate one proposal over an-
other are not allowable under this sec-
tion because the lawyer is not pro-
viding professional legal services. 
Similarly, communications with the 
intent to influence made by an engi-
neer providing an engineering analysis 
prior to the preparation or submission 
of a bid or proposal are not allowable 
under this section since the engineer is 
providing technical services but not di-
rectly in the preparation, submission 
or negotiation of a covered Federal ac-
tion. 

(c) Requirements imposed by or pur-
suant to law as a condition for receiv-
ing a covered Federal award include 
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those required by law or regulation, or 
reasonably expected to be required by 
law or regulation, and any other re-
quirements in the actual award docu-
ments. 

(d) Only those services expressly au-
thorized by this section are allowable 
under this section.

§ 712.210 Reporting. 
No reporting is required with respect 

to payments of reasonable compensa-
tion made to regularly employed offi-
cers or employees of a person.

Subpart C—Activities by Other 
Than Own Employees

§ 712.300 Professional and technical 
services. 

(a) The prohibition on the use of ap-
propriated funds, in § 712.100 (a), does 
not apply in the case of any reasonable 
payment to a person, other than an of-
ficer or employee of a person request-
ing or receiving a covered Federal ac-
tion, if the payment is for professional 
or technical services rendered directly 
in the preparation, submission, or ne-
gotiation of any bid, proposal, or appli-
cation for that Federal contract, grant, 
loan, or cooperative agreement or for 
meeting requirements imposed by or 
pursuant to law as a condition for re-
ceiving that Federal contract, grant, 
loan, or cooperative agreement. 

(b) The reporting requirements in 
§ 712.110 (a) and (b) regarding filing a 
disclosure form by each person, if re-
quired, shall not apply with respect to 
professional or technical services ren-
dered directly in the preparation, sub-
mission, or negotiation of any commit-
ment providing for the United States 
to insure or guarantee a loan. 

(c) For purposes of paragraph (a) of 
this section, ‘‘professional and tech-
nical services’’ shall be limited to ad-
vice and analysis directly applying any 
professional or technical discipline. 
For example, drafting or a legal docu-
ment accompanying a bid or proposal 
by a lawyer is allowable. Similarly, 
technical advice provided by an engi-
neer on the performance or operational 
capability of a piece of equipment ren-
dered directly in the negotiation of a 
contract is allowable. However, com-
munications with the intent to influ-

ence made by a professional (such as a 
licensed lawyer) or a technical person 
(such as a licensed accountant) are not 
allowable under this section unless 
they provide advice and analysis di-
rectly applying their professional or 
technical expertise and unless the ad-
vice or analysis is rendered directly 
and solely in the preparation, submis-
sion or negotiation of a covered Fed-
eral action. Thus, for example, commu-
nications with the intent to influence 
made by a lawyer that do not provide 
legal advice or analysis directly and 
solely related to the legal aspects of 
his or her client’s proposal, but gen-
erally advocate one proposal over an-
other are not allowable under this sec-
tion because the lawyer is not pro-
viding professional legal services. 
Similarly, communications with the 
intent to influence made by an engi-
neer providing an engineering analysis 
prior to the preparation or submission 
of a bid or proposal are not allowable 
under this section since the engineer is 
providing technical services but not di-
rectly in the preparation, submission 
or negotiation of a covered Federal ac-
tion. 

(d) Requirements imposed by or pur-
suant to law as a condition for receiv-
ing a covered Federal award include 
those required by law or regulation, or 
reasonably expected to be required by 
law or regulation, and any other re-
quirements in the actual award docu-
ments. 

(e) Persons other than officers or em-
ployees of a person requesting or re-
ceiving a covered Federal action in-
clude consultants and trade associa-
tions. 

(f) Only those services expressly au-
thorized by this section are allowable 
under this section.

Subpart D—Penalties and 
Enforcement

§ 712.400 Penalties. 

(a) Any person who makes an expend-
iture prohibited herein shall be subject 
to a civil penalty of not less than 
$10,000 and not more than $100,000 for 
each such expenditure. 
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(b) Any person who fails to file or 
amend the disclosure form (see appen-
dix B) to be filed or amended if re-
quired herein, shall be subject to a civil 
penalty of not less than $10,000 and not 
more than $100,000 for each such fail-
ure. 

(c) A filing or amended filing on or 
after the date on which an administra-
tive action for the imposition of a civil 
penalty is commenced does not prevent 
the imposition of such civil penalty for 
a failure occurring before that date. An 
administrative action is commenced 
with respect to a failure when an inves-
tigating official determines in writing 
to commence an investigation of an al-
legation of such failure. 

(d) In determining whether to impose 
a civil penalty, and the amount of any 
such penalty, by reason of a violation 
by any person, the agency shall con-
sider the nature, circumstances, ex-
tent, and gravity of the violation, the 
effect on the ability of such person to 
continue in business, any prior viola-
tions by such person, the degree of cul-
pability of such person, the ability of 
the person to pay the penalty, and such 
other matters as may be appropriate. 

(e) First offenders under paragraphs 
(a) or (b) of this section shall be subject 
to a civil penalty of $10,000, absent ag-
gravating circumstances. Second and 
subsequent offenses by persons shall be 
subject to an appropriate civil penalty 
between $10,000 and $100,000, as deter-
mined by the agency head or his or her 
designee. 

(f) An imposition of a civil penalty 
under this section does not prevent the 
United States from seeking any other 
remedy that may apply to the same 
conduct that is the basis for the impo-
sition of such civil penalty.

§ 712.405 Penalty procedures. 
Agencies shall impose and collect 

civil penalties pursuant to the provi-
sions of the Program Fraud and Civil 
Remedies Act, 31 U.S.C. sections 3803 
(except subsection (c)), 3804, 3805, 3806, 
3807, 3808, and 3812, insofar as these pro-
visions are not inconsistent with the 
requirements herein.

§ 712.410 Enforcement. 
The head of each agency shall take 

such actions as are necessary to ensure 

that the provisions herein are vigor-
ously implemented and enforced in 
that agency.

Subpart E—Exemptions
§ 712.500 Secretary of Defense. 

(a) The Secretary of Defense may ex-
empt, on a case-by-case basis, a cov-
ered Federal action from the prohibi-
tion whenever the Secretary deter-
mines, in writing, that such an exemp-
tion is in the national interest. The 
Secretary shall transmit a copy of each 
such written exemption to Congress 
immediately after making such a de-
termination. 

(b) The Department of Defense may 
issue supplemental regulations to im-
plement paragraph (a) of this section.

Subpart F—Agency Reports
§ 712.600 Semi-annual compilation. 

(a) The head of each agency shall col-
lect and compile the disclosure reports 
(see appendix B) and, on May 31 and 
November 30 of each year, submit to 
the Secretary of the Senate and the 
Clerk of the House of Representatives a 
report containing a compilation of the 
information contained in the disclo-
sure reports received during the six-
month period ending on March 31 or 
September 30, respectively, of that 
year. 

(b) The report, including the com-
pilation, shall be available for public 
inspection 30 days after receipt of the 
report by the Secretary and the Clerk. 

(c) Information that involves intel-
ligence matters shall be reported only 
to the Select Committee on Intel-
ligence of the Senate, the Permanent 
Select Committee on Intelligence of 
the House of Representatives, and the 
Committees on Appropriations of the 
Senate and the House of Representa-
tives in accordance with procedures 
agreed to by such committees. Such in-
formation shall not be available for 
public inspection. 

(d) Information that is classified 
under Executive Order 12356 or any suc-
cessor order shall be reported only to 
the Committee on Foreign Relations of 
the Senate and the Committee on For-
eign Affairs of the House of Represent-
atives or the Committees on Armed 
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Services of the Senate and the House of 
Representatives (whichever such com-
mittees have jurisdiction of matters 
involving such information) and to the 
Committees on Appropriations of the 
Senate and the House of Representa-
tives in accordance with procedures 
agreed to by such committees. Such in-
formation shall not be available for 
public inspection. 

(e) The first semi-annual compilation 
shall be submitted on May 31, 1990, and 
shall contain a compilation of the dis-
closure reports received from Decem-
ber 23, 1989 to March 31, 1990. 

(f) Major agencies, designated by the 
Office of Management and Budget 
(OMB), are required to provide ma-
chine-readable compilations to the 
Secretary of the Senate and the Clerk 
of the House of Representatives no 
later than with the compilations due 
on May 31, 1991. OMB shall provide de-
tailed specifications in a memorandum 
to these agencies. 

(g) Non-major agencies are requested 
to provide machine-readable compila-
tions to the Secretary of the Senate 
and the Clerk of the House of Rep-
resentatives. 

(h) Agencies shall keep the originals 
of all disclosure reports in the official 
files of the agency.

§ 712.605 Inspector General report. 
(a) The Inspector General, or other 

official as specified in paragraph (b) of 
this section, of each agency shall pre-
pare and submit to Congress each year, 
commencing with submission of the 
President’s Budget in 1991, an evalua-
tion of the compliance of that agency 
with, and the effectiveness of, the re-
quirements herein. The evaluation may 
include any recommended changes that 
may be necessary to strengthen or im-
prove the requirements. 

(b) In the case of an agency that does 
not have an Inspector General, the 
agency official comparable to an In-
spector General shall prepare and sub-
mit the annual report, or, if there is no 
such comparable official, the head of 
the agency shall prepare and submit 
the annual report. 

(c) The annual report shall be sub-
mitted at the same time the agency 
submits its annual budget justifica-
tions to Congress. 

(d) The annual report shall include 
the following: All alleged violations re-
lating to the agency’s covered Federal 
actions during the year covered by the 
report, the actions taken by the head 
of the agency in the year covered by 
the report with respect to those alleged 
violations and alleged violations in 
previous years, and the amounts of 
civil penalties imposed by the agency 
in the year covered by the report.

APPENDIX A TO PART 712—
CERTIFICATION REGARDING LOBBYING 

Certification for Contracts, Grants, Loans, and 
Cooperative Agreements 

The undersigned certifies, to the best of his 
or her knowledge and belief, that: 

(1) No Federal appropriated funds have 
been paid or will be paid, by or on behalf of 
the undersigned, to any person for influ-
encing or attempting to influence an officer 
or employee of an agency, a Member of Con-
gress, an officer or employee of Congress, or 
an employee of a Member of Congress in con-
nection with the awarding of any Federal 
contract, the making of any Federal grant, 
the making of any Federal loan, the entering 
into of any cooperative agreement, and the 
extension, continuation, renewal, amend-
ment, or modification of any Federal con-
tract, grant, loan, or cooperative agreement. 

(2) If any funds other than Federal appro-
priated funds have been paid or will be paid 
to any person for influencing or attempting 
to influence an officer or employee of any 
agency, a Member of Congress, an officer or 
employee of Congress, or an employee of a 
Member of Congress in connection with this 
Federal contract, grant, loan, or cooperative 
agreement, the undersigned shall complete 
and submit Standard Form–LLL, ‘‘Disclo-
sure Form to Report Lobbying,’’ in accord-
ance with its instructions. 

(3) The undersigned shall require that the 
language of this certification be included in 
the award documents for all subawards at all 
tiers (including subcontracts, subgrants, and 
contracts under grants, loans, and coopera-
tive agreements) and that all subrecipients 
shall certify and disclose accordingly. 

This certification is a material representa-
tion of fact upon which reliance was placed 
when this transaction was made or entered 
into. Submission of this certification is a 
prerequisite for making or entering into this 
transaction imposed by section 1352, title 31, 
U.S. Code. Any person who fails to file the 
required certification shall be subject to a 
civil penalty of not less than $10,000 and not 
more than $100,000 for each such failure. 
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Statement for Loan Guarantees and Loan 
Insurance 

The undersigned states, to the best of his 
or her knowledge and belief, that: 

If any funds have been paid or will be paid 
to any person for influencing or attempting 
to influence an officer or employee of any 
agency, a Member of Congress, an officer or 
employee of Congress, or an employee of a 
Member of Congress in connection with this 
commitment providing for the United States 

to insure or guarantee a loan, the under-
signed shall complete and submit Standard 
Form–LLL, ‘‘Disclosure Form to Report Lob-
bying,’’ in accordance with its instructions. 

Submission of this statement is a pre-
requisite for making or entering into this 
transaction imposed by section 1352, title 31, 
U.S. Code. Any person who fails to file the 
required statement shall be subject to a civil 
penalty of not less than $10,000 and not more 
than $100,000 for each such failure.
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APPENDIX B TO PART712—DISCLOSURE FORM TO REPORT LOBBYING
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PART 713—PRODUCTION OF NON-
PUBLIC RECORDS AND TESTI-
MONY OF OPIC EMPLOYEES IN 
LEGAL PROCEEDINGS

Sec.
713.1 What does this part prohibit? 
713.2 When does this part apply? 
713.3 How do I request nonpublic records or 

testimony? 
713.4 What must my written request con-

tain? 
713.5 When should I make my request? 
713.6 Where should I send my request? 
713.7 What will OPIC do with my request? 
713.8 If my request is granted, what fees 

apply? 
713.9 If my request is granted, what restric-

tions may apply? 
713.10 Definitions.

AUTHORITY: 5 U.S.C. 301; 5 U.S.C. 552; 5 
U.S.C. 552a; 5 U.S.C. 702; 18 U.S.C. 207; 18 
U.S.C. 641; 22 U.S.C. 2199(d); 28 U.S.C. 1821.

SOURCE: 64 FR 8241, Feb. 19, 1999, unless 
otherwise noted.

§ 713.1 What does this part prohibit? 
This part prohibits the release of 

nonpublic records for legal proceedings 
or the appearance of an OPIC employee 
to testify in legal proceedings except 
as provided in this part. Any person 
possessing nonpublic records may re-
lease them or permit their disclosure 
or release only as provided in this part. 

(a) Duty of OPIC employees. (1) If you 
are an OPIC employee and you are 
served with a subpoena requiring you 
to appear as a witness or to produce 
records, you must promptly notify the 
Vice-president/General Counsel in the 
Department of Legal Affairs. The Vice-
President/General Counsel has the au-
thority to instruct OPIC employees to 
refuse to appear as a witness or to 
withhold nonpublic records. The Vice-
President/General Counsel may let an 
OPIC employee provide testimony, in-
cluding expert or opinion testimony, if 
the Vice-President/General Counsel de-
termines that the need for the testi-
mony clearly outweighs contrary con-
siderations. 

(2) If a court or other appropriate au-
thority orders or demands from you ex-
pert or opinion testimony or testimony 
beyond authorized subjects contrary to 
the Vice-President/General Counsel’s 
instructions, you must immediately 
notify the Vice-President/General 

Counsel of the order and then respect-
fully decline to comply with the order. 
You must decline to answer questions 
on the grounds that this part forbids 
such disclosure. You should produce a 
copy of this part, request an oppor-
tunity to consult with the Vice-Presi-
dent/General Counsel, and explain that 
providing such testimony without ap-
proval may expose you to disciplinary 
or other adverse action. 

(b) Duty of persons who are not OPIC 
employees. (1) If you are not an OPIC 
employee but have custody of non-
public records, as defined at § 713.10, 
and you are served with a subpoena re-
quiring you to produce records or to 
testify as a witness, you must prompt-
ly notify OPIC of the subpoena. Also, 
you must notify the issuing court or 
authority and the person or entity for 
whom the subpoena was issued of the 
contents of this part. Provide notice to 
OPIC by sending a copy of the sub-
poena to the Vice-President/General 
Counsel, OPIC, 1100 New York Avenue, 
NW, Washington, DC 20527. After re-
viewing notice, OPIC may advise the 
issuing court or authority and the per-
son or entity for whom the subpoena 
was issued that this part applies and, 
in addition, may intervene, attempt to 
have the subpoena quashed or with-
drawn, or register appropriate objec-
tions. 

(2) After you notify the Vice-Presi-
dent/General Counsel of the subpoena, 
respond to the subpoena by appearing 
at the time and place stated in the sub-
poena, unless otherwise directed by the 
Vice President/General Counsel. Unless 
otherwise authorized by the Vice-Presi-
dent/General Counsel, decline to 
produce any records or give any testi-
mony, basing your refusal on this part. 
If the issuing court or authority orders 
the disclosure of records or orders you 
to testify, decline to produce records or 
testify and advise the Vice-President/
General Counsel. 

(c) Penalties. Anyone who discloses 
nonpublic records or gives testimony 
related to those records, except as ex-
pressly authorized by OPIC or as or-
dered by a federal court after OPIC has 
had the opportunity to be heard, may 
face the penalties provided in 18 U.S.C. 
641 and other applicable laws. Also, 
former OPIC employees, in addition to 
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the prohibition contained in this part, 
are subject to the restrictions and pen-
alties of 18 U.S.C. 207.

§ 713.2 When does this part apply? 
This part applies if you want to ob-

tain nonpublic records or testimony of 
an OPIC employee for a legal pro-
ceeding. It does not apply to records 
that OPIC is required to release, or of 
which OPIC makes discretionary re-
lease, under the Freedom of Informa-
tion Act (FOIA), records that OPIC re-
leases to federal or state investigatory 
agencies, records that OPIC is required 
to release pursuant to the Privacy Act, 
5 U.S.C. 552a, or records that OPIC re-
leases under any other applicable au-
thority.

§ 713.3 How do I request nonpublic 
records or testimony? 

To request nonpublic records or the 
testimony of an OPIC employee, you 
must submit a written request to the 
Vice-President/General Counsel of 
OPIC. If you serve a subpoena on OPIC 
or an OPIC employee before submitting 
a written request and receiving a final 
determination, OPIC will oppose the 
subpoena on the grounds that you 
failed to follow the requirements of 
this part. You may serve a subpoena as 
long as it is accompanied by a written 
request that complies with this part.

§ 713.4 What must my written request 
contain? 

Your written request for records or 
testimony must include: 

(a) The caption of the legal pro-
ceeding, docket number, and name of 
the court or other authority involved. 

(b) A copy of the complaint or equiv-
alent document setting forth the asser-
tions in the case and any other plead-
ing or document necessary to show rel-
evance. 

(c) A list of categories of records 
sought, a detailed description of how 
the information sought is relevant to 
the issues in the legal proceeding, and 
a specific description of the substance 
of the testimony or records sought. 

(d) A statement as to how the need 
for the information outweighs the need 
to maintain the confidentiality of the 
information and outweighs the burden 

on OPIC to produce the records or pro-
vide testimony. 

(e) A statement indicating that the 
information sought is not available 
from another source, such as the re-
questor’s own books and records, other 
persons or entities, or the testimony of 
someone other than an OPIC employee, 
such as retained experts. 

(f) A description of all prior deci-
sions, orders, or pending motions in the 
case that bear upon the relevance of 
the records or testimony you want. 

(g) The name, address, and telephone 
number of counsel to each party in the 
case. 

(h) An estimate of the amount of 
time you anticipate that you and other 
parties will need with each OPIC em-
ployee for interviews, depositions, and/
or testimony.

§ 713.5 When should I make my re-
quest? 

Submit your request at least 45 days 
before the date you need the records or 
testimony. If you want your request 
processed in a shorter time, you must 
explain why you could not submit the 
request earlier and why you need such 
expedited processing. If you are re-
questing the testimony of an OPIC em-
ployee, OPIC expects you to anticipate 
your need for the testimony in suffi-
cient time to obtain it by deposition. 
The Vice-President/General Counsel 
may well deny a request for testimony 
at a legal proceeding unless you ex-
plain why you could not have used dep-
osition testimony instead. The Vice-
President/General Counsel will deter-
mine the location of a deposition, tak-
ing into consideration OPIC’s interest 
in minimizing the disruption for an 
OPIC employee’s work schedule and 
the costs and convenience of other per-
sons attending the deposition.

§ 713.6 Where should I send my re-
quest? 

Send your request or subpoena for 
records or testimony to the attention 
of the Vice-President/General Counsel, 
OPIC, 1100 New York Avenue NW, 
Washington, DC 20527.
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§ 713.7 What will OPIC do with my re-
quest? 

(a) Factors OPIC will consider. OPIC 
may consider various factors in review-
ing a request for nonpublic records or 
testimony of OPIC employees, includ-
ing: 

(1) Whether disclosure would assist or 
hinder OPIC in performing its statu-
tory duties or use OPIC resources un-
reasonably, including whether respond-
ing to the request will interfere with 
OPIC employees’ ability to do their 
work. 

(2) Whether disclosure is necessary to 
prevent the perpetration of a fraud or 
other injustice in the matter. 

(3) Whether you can get the records 
or testimony you want from sources 
other than OPIC. 

(4) Whether the request is unduly 
burdensome. 

(5) Whether disclosure would violate 
a statute, executive order, or regula-
tion, such as the Privacy Act, 5 U.S.C. 
552a. 

(6) Whether disclosure would reveal 
confidential, sensitive or privileged in-
formation, trade secrets or similar, 
confidential commercial or financial 
information, or would otherwise be in-
appropriate for release and, if so, 
whether a confidentiality agreement or 
protective order as provided in § 713.9(a) 
can adequately limit the disclosure. 

(7) Whether the disclosure would 
interfere with law enforcement pro-
ceedings, compromise constitutional 
rights, or hamper OPIC programs or 
other OPIC operations. 

(8) Whether the disclosure could re-
sult in OPIC’s appearing to favor one 
litigant over another. 

(9) Any other factors OPIC deter-
mines to be relevant to the interests of 
OPIC. 

(b) Review of your request. OPIC will 
process your request in the order it is 
received. OPIC will try to respond to 
your request within 45 days, but this 
may vary, depending on the scope of 
your request. 

(c) Final determination. the Vice-
President/General Counsel makes the 
final determination on requests for 
nonpublic records or OPIC employee 
testimony. All final determinations are 
in the sole discretion of the Vice-Presi-
dent/General Counsel. The Vice-Presi-

dent/General Counsel will notify you 
and the court or other authority of the 
final determination of your request. In 
considering your request, the Vice-
President/General Counsel may contact 
you to inform you of the requirements 
of this part, ask that the request or 
subpoena be modified or withdrawn, or 
may try to resolve the request or sub-
poena informally without issuing a 
final determination.

§ 713.8 If my request is granted, what 
fees apply? 

(a) Generally. You must pay any fees 
associated with complying with your 
request, including copying fees for 
records and witness fees for testimony. 
The Vice-President/General Counsel 
may condition the production of 
records or appearance for testimony 
upon advance payment of a reasonable 
estimate of the fees. 

(b) Fees for records. You must pay all 
fees for searching, reviewing and dupli-
cating records produced in response to 
your request. The fees will be the same 
as those charged by OPIC under its 
Freedom of Information Act regula-
tions, 22 CFR Part 706, Subpart B, 
§ 706.26. 

(c) Witness fees. Your must pay the 
fees, expenses, and allowances pre-
scribed by the court’s rules for attend-
ance by a witness. If no such fees are 
prescribed, the local federal district 
court rule concerning witness fees, for 
the federal district court closest to 
where the witness appears, will apply. 
For testimony by current OPIC em-
ployees, you must pay witness fees, al-
lowances, and expenses to the Vice-
President/General Counsel by check 
made payable to the ‘‘Overseas Private 
Investment Corporation’’ within 30 
days from receipt of OPIC’s billing 
statement. For the testimony of a 
former OPIC employee, you must pay 
witness fees, allowances, and expenses 
directly to the former employee, in ac-
cordance with 28 U.S.C. 1821 or other 
applicable statutes. 

(d) Certification of records. OPIC may 
authenticate or certify records to fa-
cilitate their use as evidence. If you re-
quire authenticated records, you must 
request certified copies at least 45 days 
before the date they will be needed. 
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Send your request to the Vice-Presi-
dent/General Counsel. OPIC will charge 
you a certification fee of $5.00 per docu-
ment. 

(e) Waiver of fees. A waiver or reduc-
tion of any fees in connection with the 
testimony, production, or certification 
or authentication of records may be 
granted in the discretion of the Vice-
President/General Counsel. Waivers 
will not be granted routinely. If you re-
quest a waiver, your request for 
records or testimony must state the 
reasons why a waiver should be grant-
ed.

§ 713.9 If my request is granted, what 
restrictions may apply? 

(a) Records. The Vice-President/Gen-
eral Counsel may impose conditions or 
restrictions on the release of nonpublic 
records, including a requirement that 
you obtain a protective order or exe-
cute a confidentiality agreement with 
the other parties in the legal pro-
ceeding that limits access to and any 
further disclosure of the nonpublic 
records. The terms of a confidentiality 
agreement or protective order must be 
acceptable to the Vice-President/Gen-
eral Counsel. In cases where protective 
orders or confidentiality agreements 
have already been executed, OPIC may 
condition the release of nonpublic 
records on an amendment to the exist-
ing protective order or confidentiality 
agreement. 

(b) Testimony. The Vice-President/
General Counsel may impose condi-
tions or restrictions on the testimony 
of OPIC employees, including, for ex-
ample, limiting the areas of testimony 
or requiring you and the other parties 
to the legal proceeding to agree that 
the transcript of the testimony will be 
kept under seal or will only be used or 
made available in the particular legal 
proceeding for which you requested the 
testimony. The Vice-President/General 
Counsel may also require you to pro-
vide a copy of the transcript of the tes-
timony to OPIC at your expense.

§ 713.10 Defintitions. 
For purposes of this part: 
Legal proceedings means any matter 

before any federal, state or foreign ad-
ministrative or judicial authority, in-
cluding courts, agencies, commissions, 

boards, grand juries, or other tribunals, 
involving such proceedings as lawsuits, 
licensing matters, hearings, trials, dis-
covery, investigations, mediation or 
arbitration. When OPIC is a party to a 
legal proceeding, it will be subject to 
the applicable rules of civil procedure 
governing production of documents and 
witnesses; however testimony and/or 
production of documents by OPIC em-
ployees, as defined, will still be subject 
to this part. 

Nonpublic records means any OPIC 
records which are exempt from disclo-
sure by statute or under Part 706, 
OPIC’s regulations implementing the 
provisions of the Freedom of Informa-
tion Act. For example, this may in-
clude records created in connection 
with OPIC’s receipt, evaluation and ac-
tion on actual and proposed OPIC fi-
nance projects and insurance policies 
(whether such projects or policies were 
cancelled or not), including all reports, 
internal memoranda, opinions, inter-
pretations, and correspondence, wheth-
er prepared by OPIC employees or by 
persons under contract, as well as con-
fidential business information sub-
mitted by parties seeking to do busi-
ness with OPIC. Whether OPIC has ac-
tually chosen in practice to apply any 
exemption to specific documents is ir-
relevant to the question of whether 
they are ‘‘nonpublic’’ for the purposes 
of this Part. 

OPIC employee means current and 
former officials, members of the Board 
of Directors, officers, directors, em-
ployees and agents of the Overseas Pri-
vate Investment Corporation, including 
contract employees, consultants and 
their employees. This definition does 
not include persons who are no longer 
employed by OPIC and are retained or 
hired as expert witnesses or agree to 
testify about general matters, matters 
available to the public, or matters with 
which they had no specific involvement 
or responsibility during their employ-
ment. 

Subpoena means any order, subpoena 
for records or other tangible things or 
for testimony, summons, notice or 
legal process issued in a legal pro-
ceeding. 

Testimony means any written or oral 
statements made by an individual in 
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connection with a legal proceeding, in-
cluding personal appearances in court 
or at depositions, interviews in person 
or by telephone, responses to written 

interrogatories or other written state-
ments such as reports, declarations, af-
fidavits, or certifications or any re-
sponse involving more than the deliv-
ery of records.
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PART 901—GENERAL

Subpart A—Purpose and Scope

Sec.
901.1 Purpose and scope.

Subpart B—Meanings of Terms as Used in 
This Chapter

901.10 Act. 
901.11 Agency. 
901.12 Board. 
901.13 Executive secretary. 
901.14 Service. 
901.15 Exclusive representative. 
901.16 Grievant. 
901.17 Charged employee. 
901.18 Grievance. 
901.19 Labor organization. 
901.20 Party. 
901.21 Record of proceedings. 
901.22 Representative.

AUTHORITY: Secs. 610, 1101, 1102, 1105, and 
1106 of the Foreign Service Act of 1980, Pub. 
L. 96–465 (22 U.S.C. 4131, 4132, 4135, and 4136), 
as amended.

SOURCE: 50 FR 31353, Aug. 2, 1985, unless 
otherwise noted.

Subpart A—Purpose and Scope

§ 901.1 Purpose and scope. 

The regulations contained in this 
chapter establish the internal organi-
zation of the Foreign Service Griev-
ance Board and prescribe its procedures 
in: 

(a) Determining its jurisdiction in 
cases involving grievances and separa-
tion for cause proceedings; 

(b) Compiling a record in such cases; 
(c) Conducting hearings in such 

cases, when required or deemed nec-
essary; and 

(d) Deciding such cases, or otherwise 
disposing of them, so as to ensure the 
fullest measure of due process for the 
members of the Foreign Service.

Subpart B—Meanings of Terms As 
Used in This Chapter

§ 901.10 Act. 

Act means the Foreign Service Act of 
1980 (Pub. L. 96–465, October 17, 1980), as 
amended. 

[56 FR 55458, Oct. 28, 1991]

§ 901.11 Agency. 

Agency means the Department of 
State, the Agency for International De-
velopment, the U.S. Information Agen-
cy, the Department of Agriculture, or 
the Department of Commerce, if the 
Agency employs the individual appear-
ing in a case before the Board and/or 
has control over the act, omission, or 
condition forming the subject matter 
of such case.

§ 901.12 Board. 

Board means the Foreign Service 
Grievance Board, including any des-
ignated panel or member thereof.

§ 901.13 Executive secretary. 

Executive secretary means the execu-
tive secretary of the Board or his or 
her designee.

§ 901.14 Service. 

Service means the Foreign Service of 
the United States.

§ 901.15 Exclusive representative. 

Exclusive representative means any 
labor organization which is certified as 
the exclusive representative of the bar-
gaining unit of which the grievant or 
charged employee is a member.

§ 901.16 Grievant. 

Grievant means anyone who has filed 
a grievance and who is a member of the 
Service and is a citizen of the United 
States, or for the purposes of 
§ 901.18(a)(7) a former member of the 
Service, or in the case of death of the 
member, the surviving spouse or, if 
none, another member of the family.

§ 901.17 Charged employee. 

Charged employee means a member of 
the Senior Foreign Service or a mem-
ber of the Service assigned to a salary 
class who has been proposed for separa-
tion for cause under section 610(a)(2) of 
the Act.

§ 901.18 Grievance. 

(a) Grievance means any act, omis-
sion, or condition subject to the con-
trol of an Agency which is alleged to 
deprive a member of the Service who is 
a citizen of the United States of a right 
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or benefit authorized by law or regula-
tion or is otherwise a source of concern 
or dissatisfaction to the member, in-
cluding but not limited to: 

(1) Complaints against separation of 
a member allegedly contrary to law or 
regulation or predicated upon alleged 
inaccuracy, omission, error or falsely 
prejudicial character of information in 
any part of the official personnel 
record of the member; 

(2) Other alleged violation, misinter-
pretation or misapplication of applica-
ble law, regulation, collective bar-
gaining agreement or published post or 
agency policy affecting the terms and 
conditions of the employment or career 
status of the member; 

(3) Allegedly wrongful disciplinary 
action against the member; 

(4) Dissatisfaction with respect to the 
working environment of the member; 

(5) Alleged inaccuracy, omission, 
error, or falsely prejudicial character 
of information in the official personnel 
record of the member which is or could 
be prejudicial to the member; 

(6) Action alleged to be in the nature 
of reprisal or other interference with 
freedom of action in connection with 
participation by a member in a griev-
ance; and 

(7) Alleged denial of an allowance, 
premium pay or other financial benefit 
to which the member claims entitle-
ment under applicable laws or regula-
tions. 

(b) The scope of grievances described 
above may be modified by written 
agreement between an Agency and its 
exclusive representative. 

(c) The term grievance does not in-
clude: 

(1) Complaints against an individual 
assignment of a member under chapter 
5 of the Act, other than an assignment 
which is alleged to be contrary to law 
or regulation; 

(2) The judgment of a selection board 
(established under section 602 of the 
Act) or a tenure board (established 
under section 306(b) of the Act) or any 
other equivalent body established by 
laws or regulations which similarly 
evaluates the performance of members 
of the Service on a comparative basis, 
including a merit promotion selecting 
official, except that alleged procedural 
violations of law, regulation or collec-

tive bargaining agreement or prohib-
ited personnel practice(s) arising under 
these procedures are grievable; 

(3) The expiration of a limited ap-
pointment, termination of a limited 
appointment under section 611 of the 
Act, or the denial of a limited career 
extension or denial of a renewal of a 
limited career extension under section 
607(b) of the Act; or 

(4) Pursuant to section 1109 of the 
Act, any complaint or appeal where a 
specific statutory hearing procedure 
exists other than procedures for consid-
ering prohibited personnel practice 
charges before the Merit Systems Pro-
tection Board or Special Counsel (5 
U.S.C. 1206). 

(5) Non-adoption of a member sugges-
tion or disapproval of a quality salary 
increase, performance award, or any 
other kind of honorary discretionary 
award, except where such action is al-
leged to be contrary to law, regulation 
or collective bargaining agreement; 
and 

(6) The content of published agency 
policy which is not contrary to law, 
regulation or collective bargaining 
agreement. 

(d) For the purposes of these regula-
tions, the written complaint con-
cerning any act, omission, or condition 
specified above may be referred to as 
the ‘‘grievance’’. 

[50 FR 31353, Aug. 2, 1985, as amended at 56 
FR 55458, Oct. 28, 1991]

§ 901.19 Labor organization. 
Labor organization means any em-

ployee organization accorded recogni-
tion as the exclusive employee rep-
resentative under section 1002(11) of the 
Act. For the Department of State and 
the Agency for International Develop-
ment (AID), the exclusive employee 
representative is the American Foreign 
Service Association; for the U.S. Infor-
mation Agency (USIA), the exclusive 
employee representative is the Amer-
ican Federation of Government Em-
ployees, Local 1812 (AFL–CIO).

§ 901.20 Party. 
Party means— 
(a) The grievant/charged employee; 
(b) The Agency or Agencies employ-

ing the grievant/charged employee and/
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or having control over the act, omis-
sion, or condition leading to appear-
ance before the Board; or 

(c) The exclusive representative if it 
has achieved party status under § 903.4. 
A Party may act through its duly des-
ignated representative. 

[50 FR 31353, Aug. 2, 1985, as amended at 56 
FR 55458, Oct. 28, 1991]

§ 901.21 Record of proceedings. 
Record of proceedings means the case 

file maintained by the Board on each 
grievance case, or separation for cause 
proceeding.

§ 901.22 Representative. 
Representative means the person(s) 

identified in writing to the Board as as-
sisting the party or parties in the pres-
entation of the case.

PART 902—ORGANIZATION

Sec.
902.1 Chairperson and deputy chairperson. 
902.2 Board operations. 
902.3 Board staff.

AUTHORITY: Secs. 1105 and 1106 of the For-
eign Service Act of 1980, Pub. L. 96–465 (22 
U.S.C. 4135 and 4136), as amended.

§ 902.1 Chairperson and deputy chair-
person. 

The chairperson presides over meet-
ings of the Board. The chairperson 
shall select one of the Board members 
as deputy. In the absence of the chair-
person, the deputy chairperson, or in 
his or her absence, another member 
designated by the chairperson, may act 
for him or her. 

[50 FR 31354, Aug. 2, 1985]

§ 902.2 Board operations. 
(a) The Board may operate either as 

a whole, or through panels or indi-
vidual members designated by the 
chairperson. 

(b) When operating as a whole, the 
Board may not act in the absence of a 
quorum. A majority of the members 
shall constitute a quorum. The Board 
will act by a majority vote of those 
present. Amendments to these regula-
tions and Board policies adopted pursu-
ant to § 910.3 shall be adopted by the 
Board operating as a whole. 

(c) Board panels and presiding mem-
bers of panels shall be designated by 
the chairperson subject only to the 
provisions of § 906.4. 

[50 FR 31354, Aug. 2, 1985, as amended at 56 
FR 55459, Oct. 28, 1991]

§ 902.3 Board staff. 
The chairperson shall select the 

Board’s executive secretary and other 
staff provided for in the Act. The exec-
utive secretary and staff shall be re-
sponsible only to the Board through 
the chairperson. 

[50 FR 31354, Aug. 2, 1985]

PART 903—INITIATION AND 
DOCUMENTATION OF CASES

Sec.
903.1 Initiation of cases. 
903.2 Record of proceedings. 
903.3 Rulings on materials. 
903.4 Participation of exclusive representa-

tive. 
903.5 Service of documents. 
903.6 Interrogatories. 
903.7 Acknowledgment. 
903.8 Withdrawal. 
903.9 Access to records. 
903.10 Access to witnesses.

AUTHORITY: Secs. 610, 1104, and 1106–1109 of 
the Foreign Service Act of 1980, Pub. L. 96–
465 (22 U.S.C. 4010, 4134, and 4136–4139), as 
amended.

SOURCE: 50 FR 31354, Aug. 2, 1985, unless 
otherwise noted.

§ 903.1 Initiation of cases. 
(a) Grievances submitted to the 

Board shall be in writing, and shall ex-
plain the nature of the grievance, and 
the remedy sought; shall contain all 
the documentation furnished to the 
Agency and the Agency’s final review; 
and shall be timely filed in accordance 
with applicable regulations. 

(b) A member whose grievance is not 
resolved satisfactorily under Agency 
procedures, the representative of the 
grievant, or the exclusive representa-
tive (on behalf of a grievant who is a 
member of the bargaining unit), shall 
be entitled to file a grievance with the 
Board no later than 60 days after re-
ceiving the Agency decision. In the 
event that an Agency has not provided 
its decision within 90 days of filing 
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with the Agency, the grievant, the rep-
resentative of the grievant, or the ex-
clusive representative (on the griev-
ant’s behalf) shall be entitled to file a 
grievance with the Board no later than 
150 days after the date of filing with 
the Agency. The Board may extend or 
waive for good cause shown the time 
limits stated in this section, and may 
permit or request the views of the par-
ties with respect to whether good cause 
has been shown for such an extension. 

(c) Separation for cause proceedings 
against a charged employee shall be 
initiated before the Board by submis-
sion of a statement of the acts or be-
havior considered by the Agency to 
warrant separation.

§ 903.2 Record of proceedings. 
Upon receipt of initial documents re-

lating to a case, a record of proceedings 
shall be established, and all material 
received or obtained by the Board in 
connection with the case shall be 
placed in it unless the Board excludes 
such material under § 903.3. The parties 
and the exclusive representative, if 
any, shall have access to the record of 
proceedings. Classified portions of the 
record of proceedings may be reviewed 
by the parties and the exclusive rep-
resentative, if any, under conditions 
prescribed by the Board to ensure ap-
propriate security.

§ 903.3 Rulings on materials. 
The Board may at any stage of the 

proceedings exclude materials from the 
record of proceedings at the request of 
a party or on its own initiative, on the 
grounds that such materials are irrele-
vant, immaterial or unduly repetitive.

§ 903.4 Participation of exclusive rep-
resentative. 

(a) Upon the initiation of a case, the 
executive secretary shall ascertain 
from the Agency, the grievant/charged 
employee and any labor organization 
which has been certified as the exclu-
sive representative of employees of the 
Agency, whether the relevant position 
occupied by the grievant/charged em-
ployee is part of the bargaining unit 
for which the labor organization is the 
exclusive representative. If a substan-
tial dispute exists as to whether that 
position is part of the bargaining unit, 

and if the Board determines that reso-
lution of that dispute is necessary for 
determining the status of the labor or-
ganization in a case, the Board shall 
notify the parties and the labor organi-
zation, who may request the Foreign 
Service Labor Relations Board to make 
a final determination of that dispute. If 
the Foreign Service Labor Relations 
Board determines that the grievant or 
charged employee is a member of a bar-
gaining unit represented by an exclu-
sive representative, the executive sec-
retary shall promptly send a copy of 
the papers filed with the Board to the 
exclusive representative. 

(b) The exclusive representative has 
the right to intervene as a party to the 
case if such exclusive representative 
gives timely notice to the Board in 
writing of its decision to intervene as a 
party. Notice shall be considered to be 
timely if given prior to or at the pre-
hearing conference, or, in a case to be 
decided under part 907 of this chapter, 
if given within 10 days of receipt of a 
notice from the Board of the Board’s 
intent to close the record of pro-
ceedings. 

(c) An exclusive representative which 
has not intervened under paragraph (b) 
of this section may be permitted to in-
tervene as a party upon written appli-
cation. In ruling upon the application, 
the Board shall consider whether 
granting the application will unduly 
delay or prejudice the adjudication of 
the rights of the original parties, and 
may place conditions on the exclusive 
representative’s participation to avoid 
such delay or prejudice.

§ 903.5 Service of documents. 

Any party submitting documents to 
the Board in connection with a case 
shall send a copy to the other parties 
and to the exclusive representative, if 
any. The Board shall send copies of its 
correspondence concerning the case to 
the parties and the exclusive represent-
ative, if any.

§ 903.6 Interrogatories. 

Each party shall be entitled to serve 
interrogatories upon another party, 
and have such interrogatories answered 
by the other party unless the Board 
finds such interrogatories irrelevant, 
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immaterial, or unduly repetitive. Par-
ties shall follow procedures established 
by the Board concerning the use of in-
terrogatories.

§ 903.7 Acknowledgment. 
Each case received shall be acknowl-

edged in writing by the executive sec-
retary of the Board. If in the judgment 
of the executive secretary additional 
documentation or information is need-
ed, he or she may request such mate-
rials.

§ 903.8 Withdrawal. 
A case may be withdrawn at any 

time by written notification to the 
Board from the party initiating the 
case. A case may be determined by the 
Board to have lapsed when the grievant 
fails to respond in writing to two suc-
cessive written Board inquiries within 
any deadline fixed for such response. 
The Board may permit the reopening of 
lapsed cases upon a showing of good 
cause and may permit or request the 
views of the parties as to whether good 
cause has been shown.

§ 903.9 Access to records. 
(a) If a party is denied access to any 

Agency record prior to or during the 
consideration of a case by the Agency, 
the party may protest such denial be-
fore the Board in connection with the 
case. 

(b) In considering a case, the Board 
shall have access to any Agency record 
as follows: 

(1) the Board shall request access to 
any Agency record which the grievant/
charged employee requests to substan-
tiate his or her grievance or defense to 
a charge if the Board determines that 
such record may be relevant and mate-
rial to the case. 

(2) the Board may request access to 
any other Agency record which the 
Board determines may be relevant and 
material to the case. 

(3) An Agency shall make available 
to the Board any Agency record re-
quested under paragraphs (b)(1) and (2) 
of this section unless the head or dep-
uty head or such Agency personally 
certifies in writing to the Board that 
disclosure of the record to the Board 
and the parties would adversely affect 
the foreign policy or national security 

of the United States or that such dis-
closure is prohibited by law. If such a 
certification is made with respect to 
any record, the Agency shall supply to 
the Board a summary or extract of 
such record unless the reasons specified 
in the preceding sentence preclude such 
a summary or extract. 

(c) If the Board determines that an 
Agency record, or a summary or ex-
tract of a record, made available to the 
Board under paragraph (b) of this sec-
tion is relevant and material to the 
case, the Agency concerned shall make 
such record, summary, or extract, as 
the case may be, available to the par-
ties. 

(d) In considering a case, the Board 
may take into account the fact that 
the parties or the Board were denied 
access to any Agency record which the 
Board determines is or may be relevant 
and material to the case. 

(e) The parties in any case decided by 
the Board shall have access to the 
record of proceedings and the decision 
of the Board.

§ 903.10 Access to witnesses. 

The grievant or grievant’s represent-
ative, or charged employee or his rep-
resentative, shall be given access to 
witnesses employed by the foreign af-
fairs agencies. In the event that the 
agency of the grievant determines that 
the requests for access are excessive, it 
may so notify the Board, which shall 
rule on the relevance and materiality 
of the potential testimony and may 
order that access be granted to any or 
all of the potential witnesses. It shall 
be the responsibility of the grievant to 
advise the agency of the agency wit-
nesses to be interviewed and to request 
administrative leave.

PART 904—JURISDICTION AND 
PRELIMINARY DETERMINATIONS

Sec.
904.1 General. 
904.2 Preliminary determinations. 
904.3 Relationship to other remedies. 
904.4 Suspension of agency actions.

AUTHORITY: Secs. 1101, 1104, 1108, and 1109 of 
the Foreign Service Act of 1980, Pub. L. 96–
465 (22 U.S.C. 4131, 4134, 4138, and 4139), as 
amended.
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§ 904.1 General. 

The Board’s jurisdiction extends to 
any grievance, and to any separation 
for cause proceeding initiated pursuant 
to section 610(a)(2) of the Act. 

[50 FR 31355, Aug. 2, 1985]

§ 904.2 Preliminary determinations. 

(a) If an Agency, in its final review, 
has questioned whether a complaint 
constitutes a grievance, the Board will 
make a preliminary determination of 
its jurisdiction unless the Board con-
cludes that resolution of the question 
of jurisdiction should be deferred until 
the Board has compiled a record of pro-
ceedings or held a hearing on the mer-
its of the case. 

(b) The Board may also make a pre-
liminary determination on any ques-
tion raised by a Party concerning the 
timeliness of a grievance, the election 
of other remedies under § 904.3, or any 
other issue whose resolution might 
avoid the necessity of further pro-
ceedings. 

(c) Before making a preliminary de-
termination under this section, the 
Board shall obtain the views of the 
other parties and transmit those views 
to all parties. 

(d) Where an issue presented for pre-
liminary determination under this sec-
tion is contested by a party or would 
result in the termination of a case, a 
panel of three members of the Board 
shall decide the issue. 

[50 FR 31355, Aug. 2, 1985, as amended at 56 
FR 55459, Oct. 28, 1991]

§ 904.3 Relationship to other remedies. 

(a) A grievant may not file a griev-
ance with the Board if the grievant has 
formally requested, prior to filing a 
grievance, that the matter or matters 
which are the basis of the grievance be 
considered or resolved and relief pro-
vided under another provision of law, 
regulation, or executive order, and the 
matter has been carried to final deci-
sion under such provision on its merits 
or is still under consideration. This 
provision shall not apply to grievants 
who have filed a prohibited personnel 
practice charge before the Special 
Counsel for the Merit Systems Protec-
tion Board. 

(b) If a grievant is not prohibited 
from filing a grievance under para-
graph (a) of this section, the grievant 
may file with the Board a grievance 
which is also eligible for consideration, 
resolution, and relief as a prohibited 
personnel practice complaint under the 
provisions of law relating to the Merit 
Systems Protection Board or Special 
Counsel, or under a regulation or exec-
utive order. An election of remedies 
under this section shall be final upon 
the acceptance of jurisdiction by the 
Board. 

[50 FR 31355, Aug. 2, 1985]

§ 904.4 Suspension of agency actions. 

(a) If the Board determines that the 
agency is considering involuntary sepa-
ration of the Grievant, disciplinary ac-
tion against the Grievant, or recovery 
from the Grievant of alleged overpay-
ment of salary, expenses, or allow-
ances, which is related to a grievance 
pending before the Board, and that 
such action should be suspended, the 
agency shall suspend such action until 
the Board has ruled on the grievance. 
Notwithstanding such suspension of ac-
tion, the head of the agency concerned 
or a chief of mission or principal offi-
cer may exclude the Grievant from of-
ficial premises or from the perform-
ance of specified functions when such 
exclusion is determined in writing to 
be essential to the functioning of the 
post or office to which the Grievant is 
assigned. 

(b) Notwithstanding paragraph (a) of 
this section, the Board shall not deter-
mine that action to suspend without 
pay a Grievant shall be suspended if 
the head of an agency or his designee 
has determined that there is reason-
able cause to believe that a Grievant 
has committed a job-related crime for 
which a sentence of imprisonment may 
be imposed and has taken action to 
suspend the Grievant without pay 
pending a final resolution of the under-
lying matter. For this purpose, reason-
able cause to believe that a member 
has committed a crime for which a sen-
tence of imprisonment may be imposed 
shall be defined as a member of the 
Service having been convicted of, and 
sentence of imprisonment having been 
imposed for a job-related crime. 

VerDate Aug<23>2002 13:19 Sep 03, 2002 Jkt 197072 PO 00000 Frm 00278 Fmt 8010 Sfmt 8010 Y:\SGML\197072T.XXX 197072T



279

Foreign Service Grievance Board Regulations § 906.1

(c) The Board shall expedite its deci-
sions on requested suspensions of pro-
posed Agency actions. The Board may 
permit or require argument with re-
spect to such requests by the Parties 
and Exclusive Representative, if any. 

[56 FR 55459, Oct. 28, 1991]

PART 905—BURDEN OF PROOF

Sec.
905.1 Grievances other than disciplinary ac-

tions. 
905.2 Disciplinary grievances. 
905.3 Separation for cause.

AUTHORITY: Secs. 610 and 1106 of the For-
eign Service Act of 1980, Pub. L. 96–465 (22 
U.S.C. 4010 and 4136), as amended.

§ 905.1 Grievances other than discipli-
nary actions. 

(a) In all grievances other than those 
concerning disciplinary actions, the 
grievant has the burden of estab-
lishing, by a preponderance of the evi-
dence, that the grievance is meri-
torious. 

(b) Where a grievant establishes that 
an evaluation contained falsely preju-
dicial material which may have been a 
substantial factor in an agency action, 
and the question is presented whether 
the agency would have taken the same 
action had the evaluation not con-
tained that material, the burden will 
shift to the agency to establish, by a 
preponderance of the evidence, that it 
would have done so. 

(c) Where a grievant establishes that 
a procedural error occurred which is of 
such a nature that it may have been a 
substantial factor in an agency action 
with respect to the grievant, and the 
question is presented whether the 
agency would have taken the same ac-
tion had the procedural error not oc-
curred, the burden will shift to the 
agency to establish, by a preponder-
ance of the evidence, that it would 
have done so. 

[50 FR 31356, Aug. 2, 1985]

§ 905.2 Disciplinary grievances. 
In grievances over disciplinary ac-

tions, the agency has the burden of es-
tablishing by a preponderance of the 
evidence that the disciplinary action 
was justified, provided, however, that 

in a grievance concerning suspension 
without pay pursuant to section 
610(a)(3) of the Act, the Board’s deter-
mination of the grievance shall be lim-
ited to: 

(a) Whether the required procedures 
have been followed; and 

(b) Whether there exists reasonable 
cause to believe a crime has been com-
mitted for which a sentence of impris-
onment may be imposed and there is a 
nexus between the conduct and the effi-
ciency of the Service. 

For this purpose, reasonable cause to 
believe that a member has committed 
a crime for which a sentence of impris-
onment may be imposed shall be de-
fined as a member of the Service hav-
ing been convicted of, and sentence of 
imprisonment having been imposed for, 
a job-related crime. 

[56 FR 55459, Oct. 28, 1991]

§ 905.3 Separation for cause. 
In separation for cause cases, the 

agency has the burden of establishing, 
by a preponderance of the evidence, 
that the proposed separation is for 
such cause as will promote the effi-
ciency of the service. 

[50 FR 31356, Aug. 2, 1985]

PART 906—HEARINGS

Sec.
906.1 Decision whether to hold a hearing. 
906.2 Mandatory hearing. 
906.3 Notification. 
906.4 Hearing panels and members. 
906.5 Prehearing conferences. 
906.6 Powers of presiding member. 
906.7 Conduct of hearing. 
906.8 Witnesses. 
906.9 Failure of party to appear.

AUTHORITY: Secs. 610 and 1106 of the For-
eign Service Act of 1980, Pub. L. 96–465 (22 
U.S.C. 4010 and 4136), as amended.

SOURCE: 50 FR 31356, Aug. 2, 1985, unless 
otherwise noted.

§ 906.1 Decision whether to hold a 
hearing. 

After deciding either to accept juris-
diction over a grievance or to postpone 
decision of that question under 
§ 904.2(a) of this chapter, the Board will 
make an initial determination of 
whether a hearing shall be held in ac-
cordance with part 906 of this chapter, 
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or whether the grievance shall be re-
solved without a hearing in accordance 
with part 907 of this chapter. The Board 
may reconsider its decision as to hold-
ing a hearing upon the written request 
of any party or on its own initiative.

§ 906.2 Mandatory hearing. 
The Board shall conduct a hearing—

(a) At the request of the grievant in 
any case which involves disciplinary 
action or a grievant’s retirement from 
the Service for expiration of time-in-
class or based on relative performance, 
or (b) In any case which in the judg-
ment of the Board can best be resolved 
by a hearing or presentation of oral ar-
gument. The Board shall also conduct a 
hearing in separation for cause pro-
ceedings unless the charged employee 
waives in writing his or her right to 
such hearing.

§ 906.3 Notification. 
When the Board orders a hearing, the 

executive secretary shall so notify the 
parties in writing. The parties shall be 
given reasonable notice of the date and 
place selected by the Board for the 
hearing.

§ 906.4 Hearing panels and members. 
Unless the Board and the parties 

agree otherwise, all hearings shall be 
held before a panel of at least three 
members.

§ 906.5 Prehearing conferences. 
(a) The Board may in its discretion 

order a prehearing conference of the 
parties (which may be presided over by 
any member) for the purpose of consid-
ering: 

(1) Simplification or clarification of 
the issues; 

(2) Serving of interrogatories; 
(3) Stipulations, admissions, agree-

ments on documents, matters already 
on record, or similar agreements which 
will avoid the necessity of proving 
facts or issues not in dispute; 

(4) Identification of witnesses the 
parties may wish to call and the in-
tended scope of their testimony; limi-
tation on the number of witnesses; and 
arrangement for the appearance of wit-
nesses; 

(5) Avoidance of irrelevant, immate-
rial, or unduly repetitive testimony; 

(6) The possibility of disposition of 
the case through agreement; 

(7) The order of presentation at the 
hearing and the allocation of the bur-
den of proof; and 

(8) Such other matters as may aid in 
the disposition of the case. 

(b) The parties authorized to attend 
the hearing may attend the prehearing 
conference. 

(c) The results of the conference shall 
be summarized in writing by the Board 
and made a part of the record of pro-
ceedings. Copies of the summary shall 
be sent to the parties. The parties may 
submit comments or corrections on the 
summary.

§ 906.6 Powers of presiding member. 

In connection with the hearing, the 
presiding member shall, as appropriate: 

(a) Fix the time and place of the 
hearing; 

(b) Order further conferences; 
(c) Regulate the course of the hear-

ing; 
(d) Administer oaths and affirma-

tions; 
(e) Dispose of procedural requests and 

similar matters; 
(f) Rule on admissibility of testi-

mony and exhibits; 
(g) Exclude any person from the hear-

ing for behavior that obstructs the 
hearing; 

(h) Authorize and set the time for the 
filing of briefs or other documents; 

(i) Grant continuances and exten-
sions of time; 

(j) Reopen the record; 
(k) Take any other action in the 

course of the proceedings consistent 
with the purpose of this part.

§ 906.7 Conduct of hearing. 
(a) Authorized attendance. The parties 

and, as determined by the Board, a rea-
sonable number of representatives of 
the parties are entitled to be present at 
the hearing. The Board may, after con-
sidering the views of the parties and of 
any other individuals connected with 
the grievance, decide that a hearing 
should be open to others. No person 
shall be permitted to attend the hear-
ing when classified material is being 
discussed unless that person possesses 
the appropriate security clearance. 
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(b) Procedure. Hearings shall be con-
ducted by the presiding member so as 
to assure a full and fair proceeding. 
The Board shall not be limited by the 
legal rules of evidence. However, the 
presiding member shall exclude irrele-
vant, immaterial, or unduly repetitive 
evidence. The Board may require the 
parties to designate one of their rep-
resentatives as principal spokesperson. 

(c) Order of presentation. In cases in-
volving disciplinary action, including 
separation for cause cases, the Agency 
will ordinarily present its case first 
and will retain that order of precedence 
throughout the hearing. In other cases 
the grievant will ordinarily present his 
or her case first and will retain that 
order of precedence throughout the 
hearing. 

(d) Evidence. Subject to the presiding 
member’s rulings on the relevancy, ma-
teriality, and repetitious nature of evi-
dence, the parties may offer such evi-
dence, including interrogatories, depo-
sitions and Agency records as they de-
sire. The shall produce such additional 
evidence as the presiding member shall 
consider relevant and material. Where 
deemed appropriate by the Board, the 
parties may be supplied only with a 
summary or extract of classified mate-
rial (also see § 903.9 of this chapter). 

(e) Testimony. Testimony at a hearing 
shall be given under oath or affirma-
tion. 

(f) Transcript. A verbatim transcript 
shall be made of any hearing and shall 
be part of the record of proceedings.

§ 906.8 Witnesses. 
(a) General. Each party shall be enti-

tled to examine and cross-examine wit-
nesses at the hearing or by deposition. 
A party wishing to take the deposition 
of a witness shall give the other parties 
reasonable notice of the time and place 
of the deposition and of the identity of 
the witness. 

(b) Availability. Upon request of the 
Board or upon request of the grievant/
charged employee deemed relevant and 
material by the Board, an Agency shall 
promptly make available at the hear-
ing or by deposition any witness under 
its control, supervision or responsi-
bility. If the Board determines that the 
actual presence of such witness at the 
hearing is required for just resolution 

of the case, the witness shall be made 
available at the hearing, with nec-
essary costs and travel expenses paid 
by the Agency which is a party to the 
hearing. 

(c) Notice. The parties are responsible 
for notifying their witnesses and for ar-
ranging for their appearance at the 
time and place set for the hearing. The 
Board may preclude a witness from tes-
tifying because of the failure of the 
party responsible for witness’ appear-
ance to comply with this section.

§ 906.9 Failure of party to appear. 
The hearing may proceed in the ab-

sence of any party who, after due no-
tice and without good cause, fails to be 
present or obtain an adjournment.

PART 907—PROCEDURE WHEN 
HEARING IS NOT HELD

AUTHORITY: Sec. 1106 of the Foreign Serv-
ice Act of 1980, Pub. L. 96–465 (22 U.S.C. 4136), 
as amended.

§ 907.1 General. 
(a) In a case in which a hearing is not 

required under § 906.1 of this chapter, 
the Board may request in writing that 
specified documents or other evidence 
be furnished to it and/or may authorize 
the executive secretary to obtain such 
additional documents or other evidence 
as may be necessary to understand and 
decide the case. 

(b) Each party will be offered the op-
portunity to review and to supplement, 
by written submissions, the record of 
proceedings, prior to the date fixed by 
the Board for closing of the Record. 
The Board shall then consider the case 
and make a decision based on that 
Record. This may include the ordering 
of a hearing in accordance with part 
906. 

[50 FR 31357, Aug. 2, 1985]

PART 908—REMEDIES

Sec.
908.1 Board orders. 
908.2 Attorney fees. 
908.3 Board recommendations.

AUTHORITY: Secs. 1106 and 1107 of the For-
eign Service Act of 1980, Pub. L. 96–465 (22 
U.S.C. 610, 4010, 4136, and 4137).
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§ 908.1 Board orders. 
If the Board finds that a grievance is 

meritorious, the Board shall have the 
authority to direct the Agency: 

(a) To correct any official personnel 
record relating to the grievant which 
the Board finds to be inaccurate or er-
roneous, to have an omission, or to 
contain information of a falsely preju-
dicial character; 

(b) To reverse a decision denying the 
grievant compensation or any other 
perquisite of employment authorized 
by laws or regulations when the Board 
finds that such decision was arbitrary, 
capricious, or contrary to laws or regu-
lations; 

(c) To retain in the Service a member 
whose separation would be in con-
sequence of the matter by which the 
member is aggrieved; 

(d) To reinstate the grievant, and to 
grant the grievant back pay, where it 
is established that the separation or 
suspension without pay of the em-
ployee was unjustified or unwarranted 
under the Back Pay Act (5 U.S.C. 
5596(b)(1)); 

(e) To take any corrective action 
deemed appropriate by the Board pro-
vided it is not contrary to law or col-
lective bargaining agreement. 

[50 FR 31357, Aug. 2, 1985, as amended at 56 
FR 55459, Oct. 28, 1991]

§ 908.2 Attorney fees. 
(a) If the Board finds that a grievance 

is meritorious or that an Agency has 
not established the cause for separa-
tion of a charged employee in a hearing 
before the Board pursuant to section 
610 of the Act, the Board shall have the 
authority to direct the Agency to pay 
reasonable attorney fees to the same 
extent and in the same manner as such 
fees may be required by the Merit Sys-
tems Protection Board under 5 U.S.C. 
7701(g). 

(b) Requests for attorney fees, ac-
companied by supporting documenta-
tion, must be filed with the Board 
within thirty (30) days of the date of 
the Board’s decision. 

[56 FR 55459, Oct. 28, 1991]

§ 908.3 Board recommendations. 
(a) If the Board finds that the griev-

ance is meritorious and that remedial 

action should be taken that relates di-
rectly to promotion, tenure, or assign-
ment of the Grievant or to other reme-
dial action not otherwise provided for 
in this section, or if the Board finds 
that the evidence in a grievance pro-
ceeding warrants disciplinary action 
against any employee of an Agency, it 
shall make an appropriate rec-
ommendation to the head of the con-
cerned Agency. 

(b) The head of the Agency shall 
make a written decision on the rec-
ommendation of the Board within 30 
days after receiving the recommenda-
tion and shall implement the rec-
ommendation of the Board except to 
the extent that the head of the Agency 
rejects the recommendation in whole 
or in part on the basis of a determina-
tion that implementation of the rec-
ommendation would be contrary to law 
or would adversely affect the foreign 
policy or national security of the 
United States. If the head of the Agen-
cy rejects the recommendation in 
whole or in part, the decision shall 
specify the reasons for such action. 
Copies of the decision shall be served 
on the other parties. Pending the deci-
sion of the head of the Agency, there 
shall be no ex parte communication 
concerning the grievance between the 
head of the Agency and any person in-
volved in the proceedings of the Board. 
The head of the Agency shall, however, 
have access to the entire Record of the 
Proceedings of the Board. 

(c) A recommendation under this sec-
tion shall, for the purposes of section 
1110 of the Act, be considered a final 
action upon the expiration of a 30-day 
period referred to in paragraph (b) of 
this section, except to the extent that 
it is rejected by the head of the Agency 
by an appropriate written decision. 

(d)(1) If the head of the Agency 
makes a written decision under para-
graph (b) of this section rejecting a rec-
ommendation in whole or in part on 
the basis of a determination that im-
plementing such recommendation 
would be contrary to law, the head of 
the Agency shall, within the 30-day pe-
riod referred to in paragraph (b) of this 
section: 

(i) Submit a copy of such decision to 
the Board; and 
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(ii) Request that the Board recon-
sider its recommendation or, if less 
than the entirety is rejected, that the 
Board reconsider the portion rejected. 

(2) Within 30 days after receiving 
such a request, the Board shall, after 
reviewing the head of the Agency’s de-
cision, make a recommendation to the 
head of the agency confirming, modi-
fying, or vacating its original rec-
ommendation or, if less than the en-
tirety was rejected, the portion in-
volved. Reconsideration shall be lim-
ited to the question of whether imple-
menting the Board’s original rec-
ommendation, either in whole or in 
part, as applicable, would be contrary 
to law. 

(e) A Board recommendation made 
under the preceding paragraph (d)(2) of 
this section shall be considered a final 
action for the purpose of section 1110 of 
the Act, and shall be implemented by 
the head of the Agency. 

(f) The provisions of paragraphs (c), 
(d), and (e) of this section shall not 
apply with respect to any grievance in 
which the Board has issued a final deci-
sion pursuant to section 1107 of the Act 
before December 22, 1987. 

[50 FR 31357, Aug. 2, 1985. Redesignated and 
amended at 56 FR 55459, Oct. 28, 1991]

PART 909—DECISIONMAKING

Sec.
909.1 Basis. 
909.2 Board order. 
909.3 Board recommendation. 
909.4 Other decision. 
909.5 Time limits for compliance. 
909.6 Summaries of Board decisions.

AUTHORITY: Secs. 1106 and 1107, Foreign 
Service Act of 1980 (Pub. L. 96–465; 22 U.S.C. 
4136 and 4137).

SOURCE: 50 FR 31358, Aug. 2, 1985, unless 
otherwise noted.

§ 909.1 Basis. 
Decisions of the Board shall be based 

upon the record of proceedings, shall be 
in writing, shall include findings of 
fact, and shall include a statement of 
the reasons for the decision.

§ 909.2 Board order. 
Where the Board’s decision imposes 

action on an Agency the decision shall 
be in the form of a remedial order ad-

dressed to the designated official of the 
Agency. A copy of the decision shall be 
supplied to each party.

§ 909.3 Board recommendation. 

Where the Board’s decision is a rec-
ommendation, it shall be directed to 
the head of the Agency. A copy of the 
decision shall be supplied to each 
party.

§ 909.4 Other decision. 

Where the Board’s decision requires 
no action by an Agency, the decision 
shall be forwarded to the grievant. A 
copy of the decision shall be supplied 
to each party.

§ 909.5 Time limits for compliance. 

Orders of the Board and recommenda-
tions which are not rejected in accord-
ance with § 908.2 of this chapter shall be 
complied with within any time limits 
for compliance established by the 
Board’s decision, unless the Board ex-
tends the time limit on a showing of 
good cause.

§ 909.6 Summaries of Board decisions. 

The Board may, from time to time, 
issue such summaries and expurgated 
versions of its decisions as it may con-
sider necessary to permit the Agencies, 
the exclusive representative organiza-
tion(s), and the members of the Service 
to become aware of the general nature 
of the cases it has received and their 
manner of disposition, without invad-
ing the privacy of the grievants.

PART 910—MISCELLANEOUS

Sec.
910.1 Requests to reopen cases. 
910.2 Ex parte communications. 
910.3 Board policy statements. 
910.4 Confidentiality; Record of grievances 

awarded. 
910.5 Judicial review. 
910.6 Pending grievances.

AUTHORITY: Secs. 1106, 1107, 1110, and 2401 of 
the Foreign Service Act of 1980, Pub. L. 96–
465 (22 U.S.C. 4136, 4137, 4140, and 4172).

§ 910.1 Requests to reopen cases. 

The Board may reconsider any deci-
sion upon the presentation of newly 
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discovered or previously unavailable 
material evidence. 

[50 FR 31358, Aug. 2, 1985. Redesignated at 56 
FR 55460, Oct. 28, 1991]

§ 910.2 Ex parte communications. 
(a) ‘‘Ex parte communications’’ are 

oral or written communications be-
tween the Board or its staff and an in-
terested party to a proceeding which 
are made without providing the other 
parties a chance to participate. 

(b) Ex parte communications con-
cerning the merits of any matter which 
has or may come before the Board for 
adjudication or which would otherwise 
contravene the rules regarding written 
submissions are prohibited until the 
Board renders a final decision. Any 
communication made in contravention 
of this rule shall be made a part of the 
record and an opportunty for rebuttal 
allowed. If the communication was 
oral, a memorandum stating the sub-
stance of the discussion shall be placed 
in the record. 

(c) This rule does not apply to com-
munications concerning such matters 
as the status of a case, the methods for 
transmitting evidence to the Board, 
and other procedural matters which do 
not concern the merits of any matter 
before the Board for adjudication and 
which do not otherwise contravene the 
rules regarding written submissions. 

[50 FR 31358, Aug. 2, 1985. Redesignated at 56 
FR 55460, Oct. 28, 1991]

§ 910.3 Board policy statements. 
The Board may publish statements 

regarding policies it has established as 
to its operations and procedures. 

[50 FR 31358, Aug. 2, 1985. Redesignated at 56 
FR 55460, Oct. 28, 1991]

§ 910.4 Confidentiality; Record of 
grievances awarded. 

(a) To the maximum extent prac-
ticable, the Board will make every ef-
fort to preserve the confidentiality of 
the identity of the grievant or charged 
employee. 

(b) The records of the Board shall be 
maintained by the Board under appro-
priate safeguards to preserve confiden-
tiality and shall be separate from all 
records of the Agencies; provided, how-
ever, that records of all grievances 

awarded in favor of the Grievant in 
which the grievance concerns gross 
misconduct by a supervisor shall be 
separately maintained by the Board 
and the procedures regarding confiden-
tiality and disclosure of such records 
shall be as provided in section 1107(e) of 
the Foreign Service Act of 1980, as 
amended; and provided further, that 
the Board shall not make a finding of 
gross misconduct without first pro-
viding the supervisor whose conduct is 
at issue notice and an opportunity to 
respond. 

[50 FR 31358, Aug. 2, 1985. Redesignated and 
amended at 56 FR 55460, Oct. 28, 1991]

§ 910.5 Judicial review. 

Any aggrieved party may obtain judi-
cial review of a final action of an Agen-
cy head or the Board on any grievance 
in the district courts of the United 
States in accordance with the stand-
ards set forth in chapter 7 of title 5 of 
the United States Code. 5 U.S.C. 706 
shall apply without limitation or ex-
ception. 

[50 FR 31358, Aug. 2, 1985. Redesignated at 56 
FR 55460, Oct. 28, 1991]

§ 910.6 Pending grievances. 

Any grievance pending before the 
Board prior to February 15, 1981 shall 
be resolved under the provisions of the 
Foreign Service Act of 1946 as amend-
ed, and the regulations promulgated 
thereunder. 

[50 FR 31358, Aug. 2, 1985. Redesignated at 56 
FR 55460, Oct. 28, 1991]

PART 911—IMPLEMENTATION 
DISPUTES

Sec.
911.1 Definition. 
911.2 Filing complaint. 
911.3 Procedure. 
911.4 Effect of Board decision. 
911.5 Arbitrability of determination. 
911.6 Finality of choice. 
911.7 Review.

AUTHORITY: Sec. 1014 of the Foreign Serv-
ice Act of 1980, Pub. L. 96–465 (22 U.S.C. 4114), 
as amended.

SOURCE: 50 FR 31359, Aug. 2, 1985, unless 
otherwise noted.
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§ 911.1 Definition. 
An implementation dispute is any 

dispute between the agency and the ex-
clusive representative, as provided in 
regulations adopted as a result of col-
lective bargaining between the agen-
cies and the employee representatives. 
Such a dispute, also referred to as an 
institutional dispute, is one which di-
rectly concerns the rights and obliga-
tions of an agency and an exclusive 
representative toward each other or 
the rights or obligations between an 
agency and one or more employees as 
set forth in a collective bargaining 
agreement.

§ 911.2 Filing complaint. 
If the dispute is not satisfactorily re-

solved at the agency level, the moving 
party may file a complaint within 45 
calendar days from the date of the re-
sponse (or in any case must file within 
90 days of filing the implementation 
dispute) with the Board in writing and 
with specificity as to the nature of the 
violation.

§ 911.3 Procedure. 
Implementation disputes shall be 

handled by the Board in accordance 

with the procedures set forth in parts 
901—910 of this chapter.

§ 911.4 Effect of Board decision. 

The action of the Board shall be final 
and binding and shall be implemented 
by the parties, unless an exception is 
filed with the Foreign Service Labor 
Relations Board within 30 days after 
receipt of the Grievance Board action.

§ 911.5 Arbitrability of determination. 

Questions that cannot be resolved by 
the parties as to whether a complaint 
is subject to this procedure may be re-
ferred by either party to the Grievance 
Board for a threshold determination.

§ 911.6 Finality of choice. 

An alleged violation of an institu-
tional right as reflected in a collective 
bargaining agreement may be filed 
under these procedures or as an unfair 
labor practice, but not both.

§ 911.7 Review. 

Resolution of disputes under this sec-
tion shall not be subject to judicial re-
view.
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PART 1001—EMPLOYEE 
RESPONSIBILITIES AND CONDUCT

AUTHORITY: 5 U.S.C. 7301.

§ 1001.1 Cross-references to employee 
ethical conduct standards and fi-
nancial disclosure regulations. 

Directors and other employees of the 
Inter-American Foundation should 
refer to the Standards of Ethical Con-
duct for Employees of the Executive 
Branch at 5 CFR part 2635, the Inter-
American Foundation regulations at 5 
CFR part 7301 which supplement the 
executive branch standards, and the ex-
ecutive branch financial disclosure reg-
ulations at 5 CFR part 2634. 

[59 FR 3772, Jan. 27, 1994]

PART 1002—AVAILABILITY OF 
RECORDS

Sec.
1002.1 Introduction. 
1002.2 Definitions. 
1002.3 Access to Foundation records. 
1002.4 Written requests. 
1002.5 Records available at the Foundation. 
1002.6 Records of other Departments and 

Agencies. 
1002.7 Fees. 
1002.8 Exemptions. 
1002.9 Denial of records; review.

AUTHORITY: 5 U.S.C. 552, and 31 U.S.C. 
483(a).

SOURCE: 37 FR 8375, Apr. 26, 1972, unless 
otherwise noted.

§ 1002.1 Introduction. 
(a) It is the policy of the Inter-Amer-

ican Foundation that information 
about its operations, procedures, and 
records be freely available to the pub-
lic in accordance with the provisions of 
the Freedom of Information Act. 

(b) The Foundation will make the 
fullest possible disclosure of its infor-
mation and identifiable records con-
sistent with the provisions of this Act 
and the regulations in this part.

§ 1002.2 Definitions. 
As used in this part, the following 

words have the meaning set forth 
below: 

Act. ‘‘Act’’ means the Act of June 5, 
1967, sometimes referred to as the 

‘‘Freedom of Information Act’’ or the 
Public Information Section of the Ad-
ministrative Procedure Act, as amend-
ed, Pub. L. 90–23, 81 Stat. 54, and codi-
fied at 5 U.S.C. 552. 

Foundation. ‘‘Foundation’’ means the 
Inter-American Foundation. 

President. ‘‘President’’ means the 
President of the Foundation. 

Records. The word ‘‘records’’ includes 
all books, papers, or other documen-
tary materials made or received by the 
Foundation in connection with the 
transaction of its business which have 
been preserved or are appropriate for 
preservation by the Foundation as evi-
dence of the organization, functions, 
policies, decisions, procedures, oper-
ations, or other activities, or because 
of the informational value of data con-
tained therein. Library or other mate-
rial acquired and preserved solely for 
reference or exhibition purposes, and 
stocks of publications and processed 
documents are not included within the 
definition of the word ‘‘records.’’

§ 1002.3 Access to Foundation records. 

Any person desiring to have access to 
Foundation records should call or 
apply in person between the hours of 10 
a.m. and 4 p.m. on weekdays (holidays 
excluded) at the Foundation offices at 
1515 Wilson Boulevard, Arlington, VA 
22209. Requests for access should be 
made to the Director, Administration 
and Finance Division (A&F Director) 
at the Foundation offices. If request is 
made for copies of any record, the Of-
fice of A&F will assist the person mak-
ing such request in seeing that such 
copies are provided according to the 
rules in this part.

§ 1002.4 Written requests. 

In order to facilitate the processing 
of written requests, every petitioner 
should: 

(a) Address his request to:

Director, Administration and Finance Divi-
sion, Inter-American Foundation, Fifth 
Floor, 1515 Wilson Boulevard, Arlington, 
VA 22209.

(b) Identify the desired record by 
name or brief description, or number, 
and date, as applicable. The identifica-
tion should be specific enough so that a 
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record can be readily identified and 
found; 

(c) Include a check or money order to 
the order of the ‘‘Inter-American Foun-
dation’’ covering the appropriate 
search and copying fees, or request a 
determination of fee; 

(d) Allow a reasonable amount of 
time for reply. Furnishing the re-
quested information will involve 
search and retrieval of records, copying 
and mailing; 

(e) Blanket requests or requests for 
‘‘the entire file of’’ or ‘‘all matters re-
lating to’’ a specified subject will not 
be accepted.

§ 1002.5 Records available at the Foun-
dation. 

The Administration and Finance Di-
vision will make available, to the ex-
tent not authorized to be withheld, the 
following works or classes of informa-
tion: 

(a) A copy of Agency regulations, in-
cluding a copy of title 22 of the Code of 
Federal Regulations, or of any other 
title of the Code in which Agency regu-
lations may have been published; 

(b) Final unclassified reports; 
(c) Copies of grants, loans, or other 

agreements in force; 
(d) Personnel information affecting 

the public; 
(e) Procurement information affect-

ing the public; 
(f) Contracts; 
(g) Reimbursable agreements with 

other agencies.

§ 1002.6 Records of other Departments 
and Agencies. 

Requests for records that have been 
originated by or are primarily the con-
cern of another U.S. Department or 
Agency will be forwarded to the par-
ticular Department of Agency in-
volved, and the petitioner notified. In 
response to requests for records or pub-
lications published by the Government 
Printing Office or other Government 
printing activity, the Foundation will 
refer the petitioner to the appropriate 
sales office and refund any fee pay-
ments therefor which accompany the 
request.

§ 1002.7 Fees. 

Except as otherwise specifically pro-
vided by the Foundation, a fee will be 
levied for all searches for, or copies of, 
records. These fees will be computed so 
as to recover the full cost of searching 
and copying. 

(a) Advance payment and deposits. 
When the amount of a fee can be read-
ily computed (as, for example, when a 
specified number of copy pages are re-
quested) advance payment will be re-
quired. When the amount cannot be 
readily computed (as, for example, 
when an unknown amount of stafftime 
must be used in complying with a re-
quest), the A&F Director may require 
payment of a reasonable deposit before 
undertaking to collect the requested 
records. At the earliest practicable 
time, the A&F Director will determine 
the full amount of the fee and, before 
complying fully with the request, will 
require payment of any balance due or 
refund any overpayment. 

(b) Schedule of fees. The following fees 
apply for services rendered to the pub-
lic:
(1) Searching for records and collateral assistance, 

per hour or fraction thereof ...................................... $5.00
(2) Making copies (Xerox or comparable) per page ... 0.40

Should a situation arise which is not 
covered by the above schedule, the fee 
to be charged will include all direct 
and indirect costs of the service, in-
cluding but not limited to materials, 
labor, and the like. The amount of the 
fee including charges, if any, for 
records printed by contractors or 
grantees will be determined by the 
A&F Director. 

(c) Revision of schedule. The fee sched-
ule will be revised from time to time, 
without notice, to assure recovery of 
the cost of rendering information serv-
ices to any person. The revised sched-
ule will be available without charge.

§ 1002.8 Exemptions. 

The Act authorizes exemption from 
disclosure of records and information 
concerning matters that are: 

(a) Specifically required by Executive 
order to be exempt from disclosure in 
the interest of the national defense or 
foreign policy; 
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(b) Related solely to the internal per-
sonnel rules and practices by the Foun-
dation; 

(c) Specifically exempted from dis-
closure by statute; 

(d) Trade secrets and commercial or 
financial information obtained from 
any person which is privileged or con-
fidential; 

(e) Interagency or intra-agency 
memoranda or letters which would not 
be available by law to a private party 
in litigation with the Foundation; 

(f) Personnel and medical files and 
similar files the disclosure of which 
would constitute an unwarranted inva-
sion of personal privacy; 

(g) Investigatory files (including se-
curity investigation files and files con-
cerning the conduct of employees) 
compiled for law enforcement purposes 
except to the extent available by law 
to a private party. 
The Foundation will not honor re-
quests for exempt records or informa-
tion.

§ 1002.9 Denial of records; review. 
If a request for records is denied, the 

person who made the request is enti-
tled to have the denial reviewed by the 
Foundation President as promptly as 
circumstances permit. If the President 
determines that the withholding is im-
proper, he will direct in writing that 
the requested records be made avail-
able in accordance with these regula-
tions. If he determines that the with-
holding is proper, he will so notify such 
person in writing, and his determina-
tion will constitute the final Founda-
tion decision.

PART 1003—RULES SAFEGUARDING 
PERSONAL INFORMATION IN IAF 
RECORDS

Sec.
1003.1 General policies, conditions of disclo-

sure, accounting of certain disclosures, 
and definitions. 

1003.2 Definitions. 
1003.3 Access to records. 
1003.4 Inter-American Foundation system of 

records requirements. 
1003.5 Access to personal information from 

Inter-American Foundation records. 
1003.6 Administrative review. 
1003.7 Judicial review. 
1003.8 Exemptions. 

1003.9 Mailing lists. 
1003.10 Reports.

AUTHORITY: 5 U.S.C. 552a.

SOURCE: 41 FR 19211, May 11, 1976, unless 
otherwise noted.

§ 1003.1 General policies, conditions of 
disclosure, accounting of certain 
disclosures, and definitions. 

(a) The Inter-American Foundation 
will safeguard an individual against an 
invasion of personal privacy. Except as 
otherwise provided by law or regula-
tion its officials and employees will: 

(1) Permit an individual to determine 
what records pertaining to him or her 
will be collected, maintained, used, or 
disseminated by the Inter-American 
Foundation. 

(2) Permit an individual to prevent 
records pertaining to him or her, ob-
tained by the Inter-American Founda-
tion for a particular purpose, from 
being used or made available for an-
other purpose without his or her con-
sent. 

(3) Permit an individual to gain ac-
cess to information pertaining to him 
or her in the Inter-American Founda-
tion records, to have a copy made of all 
or any portion thereof, and to correct 
or amend such records. 

(4) Collect, maintain, use or dissemi-
nate any record of identifiable personal 
information in a manner that assures 
that such action is for a necessary and 
lawful purpose, that the information is 
correct and accurate for its intended 
use, and that adequate safeguards are 
provided to prevent misuse of such in-
formation. 

(5) Permit exemptions from records 
requirements provided in 5 U.S.C. 552a 
only where an important public policy 
need for such exemption has been de-
termined pursuant to specific statu-
tory authority. 

(b) The Inter-American Foundation 
will not disclose any record contained 
in a system of records by any means of 
communication to any person or any 
other agency except by written request 
of or prior written consent of the indi-
vidual to whom the record pertains un-
less such disclosure is: 

(1) To those officers and employees of 
the agency which maintains the record 
and who have a need for the record in 
the performance of their duties; 
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(2) Required under 5 U.S.C. 552; 
(3) For a routine use of the record 

compatible with the purpose for which 
it was collected; 

(4) To the Bureau of the Census for 
purposes of planning or carrying out a 
census or survey or related activity 
pursuant to title 13, United States 
Code; 

(5) To a recipient who has provided 
the Inter-American Foundation with 
advance adequate written assurance 
that the record will be used solely as a 
statistical research or reporting 
record, and the record is to be trans-
ferred in a form that is not individ-
ually identifiable; 

(6) To the National Archives of the 
United States as a record which has 
sufficient historical or other value to 
warrant its continued preservation by 
the U.S. Government, or for evaluation 
by the Administrator of General Serv-
ices or designee to determine whether 
the record has such value; 

(7) To another agency or to an instru-
mentality of any governmental juris-
diction within or under the control of 
the United States for a civil or crimi-
nal law enforcement activity if the ac-
tivity is authority by law, and if the 
head of the agency or instrumentality 
has made a written request to the 
Inter-American foundation specifying 
the particular portion desired and the 
law enforcement activity for which the 
record is sought; 

(8) To a person pursuant to a showing 
of compelling circumstances affecting 
the health or safety of an individual if 
upon such disclosure notification is 
transmitted to the last known address 
of such individual; 

(9) To either House of Congress, or, to 
the extent of matter within its juris-
diction, any committee or sub-
committee thereof, any joint com-
mittee of Congress or subcommittee of 
any such joint committee; 

(10) To the Comptroller General, or 
any authorized representatives in the 
course of the performance of the duties 
of the General Accounting Office; or 

(11) Pursuant to the order of a court 
of competent jurisdiction. 

(c) With respect to each system of 
records (i.e., a group of records from 
which information is retrieved by the 
name of the individual or by some 

identifying number, symbol, or other 
identifying particular assigned to the 
individual) under Inter-American foun-
dation control the Inter-American 
Foundation will (except for disclosures 
made under paragraph (b) (1) or (2) of 
this section) keep an accurate account-
ing as follows: 

(1) For each disclosure of a record to 
any person or to another agency made 
under paragraph (b) of this section, 
maintain information consisting of the 
date, nature, and purpose of each dis-
closure, and the name and address of 
the person or agency to whom the dis-
closure is made; 

(2) Retain the accounting made under 
paragraph (c)(1) of this section for at 
least 5 years or the life of the record, 
whichever is longer, after the disclo-
sures for which the accounting is made; 

(3) Except for disclosures made under 
paragraph (b)(7) of this section, make 
the accounting under paragraph (c)(1) 
of this section available to the indi-
vidual named in the record at his or 
her request; and 

(4) Inform any person or other agency 
about any correction or notation of 
dispute made by the agency of any 
record that has been disclosed to the 
person or agency if an accounting of 
the disclosure was made. 

(d) The parent of any minor, or the 
legal guardian of any individual who 
has been declared incompetent due to 
physical or mental incapacity or age 
by a court of competent jurisdiction, 
may act on behalf of the individual. 

(e) Section 552a(e), title 5, United 
States Code, provided that: 

(1) Any officer or employee of the 
Inter-American Foundation, who by 
virtue of his or her employment or offi-
cial position, has possession of, or ac-
cess to, Inter-American Foundation 
records which contain individually 
identifiable information the disclosure 
of which is prohibited by 5 U.S.C. 552a 
and who knowing that disclosure of the 
specific material is so prohibied, will-
fully discloses the material in any 
manner to any person or agency not 
entitled to receive it, shall be guilty of 
a misdemeanor and fined not more 
than $5,000. 

(2) Any officer or employee of the 
Inter-American Foundation who will-
fully maintains a system of records 
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without meeting the notice require-
ments of 5 U.S.C. 552a(e)(4) shall be 
guilty of a misdemeanor and fined not 
more than $5,000. 

(3) Any person who knowingly and 
willfully requests or obtains any record 
concerning an individual from the 
Inter-American Foundation under false 
pretenses shall be guilty of a mis-
demeanor and fined not more than 
$5,000.

§ 1003.2 Definitions. 

The following definitions apply: 
(a) The term agency includes any ex-

ecutive department, military depart-
ment, Government corporation, Gov-
ernment controlled corporation, or 
other establishment in the executive 
branch of the government (including 
the Executive Office of the President), 
or any independent regulatory agency. 

(b) The term individual means a cit-
izen of the United States or an alien 
lawfully admitted for permanent resi-
dence. 

(c) The term maintain includes main-
tain, collect, use, or disseminate. 

(d) The term record means any item, 
collection, or grouping of information 
about an individual that is maintained 
by an agency, including, but not lim-
ited to, his or her educational, finan-
cial transactions, medical history, and 
criminal or employment history and 
that contains his or her name, or the 
identifying number, symbol, or other 
identifying particular assigned to the 
individual, such as a finger or voice 
print or a photograph. 

(e) The term system of records means a 
group of any records under the control 
of any agency from which information 
is retrieved by the name of the indi-
vidual or by some identifying number, 
symbol, or other identifying particular 
assigned to the individual. 

(f) The term statistical record means a 
record in a system of records main-
tained for statistical research or re-
porting purposes only and not used in 
whole or in part in making any deter-
mination about an identifiable indi-
vidual except as provided by section 8 
of title 13, United States Code. 

(g) The term routine use means, with 
respect to the disclosure or a record, 
the use of such record for a purpose 

which is compatible with the purpose 
for which it was collected.

§ 1003.3 Access to records. 
(a) Except as otherwise provided by 

law or regulation any individual upon 
request may gain access to his or her 
record or to any information per-
taining to him or her which is con-
tained in any system or records main-
tained by the Inter-American Founda-
tion. The individual will be permitted, 
and upon his or her request, a person of 
his or her own choosing permitted to 
accompany him or her, to review the 
record and have a copy made of all or 
any portion thereof in a form com-
prehensible to him or her. The Inter-
American foundation will require, how-
ever, a written statement from the in-
dividual authorizing discussion of that 
individual’s record in the accom-
panying person’s presence. 

(b) Any individual may request 
amendment of any Inter-American 
Foundation record pertaining to him or 
her. Not later than 10 days (excluding 
Saturdays, Sundays, and legal public 
holidays) after the date of receipt of 
such request, the Inter-American 
Foundation will acknowledge in writ-
ing such receipt. The Inter-American 
Foundation will also promptly either: 

(1) Correct any part thereof which 
the individual believes is not accurate, 
relevant, timely, or complete; or 

(2) Inform the individual of the Inter-
American Foundation’s refusal to 
amend the record in accordance with 
his or her request, the reason for the 
refusal, the procedures by which the in-
dividual may request a review of that 
refusal by the Administrator or des-
ignee, and the name and address of 
such official. 

(c) Any individual who disagrees with 
the Inter-American Foundation’s re-
fusal to amend his or her record may 
request a review of such refusal. The 
Inter-American Foundation will com-
plete such review not later than 30 
days (excluding Saturdays, Sundays, 
and legal public holidays) from the 
date on which the individual requests 
such review and make a final deter-
mination unless, for good cause shown, 
the Administrator extends such 30-day 
period. If, after review, the Adminis-
trator or designee also refuses to 
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amend the record in accordance with 
the request the individual will be ad-
vised of the right to file with the Inter-
American Foundation a concise state-
ment setting forth the reasons for his 
or her disagreement with the Inter-
American Foundation’s refusal, and 
also advised of the provisions for judi-
cial review of the reviewing official’s 
determination (5 U.S.C. 552a(g)(1)(A)). 

(d) In any disclosure, containing in-
formation about which the individual 
has filed a statement of disagreement, 
occurring after the filing of the state-
ment under paragraph (c) of this sec-
tion, the Inter-American Foundation 
will clearly note any part of the record 
which is disputed and provide copies of 
the statement (and, if the Inter-Amer-
ican Foundation deems it appropriate, 
copies also of a concise statement of 
the Inter-American Foundation’s rea-
sons for not making the amendments 
requested) to persons or other agencies 
to whom the disputed record has been 
disclosed. 

(e) Nothing in 5 U.S.C. 552a, however, 
allows an individual access to any in-
formation compiled in reasonable an-
ticipation of a civil action or pro-
ceeding. 

[41 FR 19211, May 11, 1976, as amended at 42 
FR 37368, July 21, 1977]

§ 1003.4 Inter-American Foundation 
system of records requirements. 

(a) The Inter-American Foundation 
will maintain in its records any such 
information about an individual as is 
relevant and necessary to accomplish a 
purpose of the Inter-American Founda-
tion required to be accomplished by 
statute or Executive order of the Presi-
dent. 

(b) The Inter-American Foundation 
will collect information to the greatest 
extent practicable directly from the 
subject individual when the informa-
tion may result in adverse determina-
tions about an individual’s rights, ben-
efits, and privileges under Federal pro-
grams. 

(c) The Inter-American Foundation 
will inform each individual whom it 
asks to supply information, on the 
form which it uses to collect the infor-
mation or on a separate form that can 
be retained by the individual of: 

(1) The authority (whether granted 
by statute or Executive order of the 
President) which authorizes the solici-
tation of the information and whether 
disclosure of such information is man-
datory or voluntary; 

(2) The principal purpose or purposes 
for which the information is intended 
to be used; 

(3) The routine uses which may be 
made of the information, as published 
pursuant to paragraph (d)(4) of this sec-
tion; and 

(4) The effects on him or her, if any, 
of not providing all or any part of the 
requested information. 

(d) Subject to the provisions of para-
graph (k) of this section, the Inter-
American Foundation will publish in 
the FEDERAL REGISTER at least annu-
ally a notice of the existence and char-
acter of its system of records. This no-
tice will include: 

(1) The name and location of the sys-
tem or systems; 

(2) The categories of individuals on 
whom records are maintained in the 
system or systems; 

(3) The categories of records main-
tained in the system or systems; 

(4) Each routine use of the records 
contained in the system or systems, in-
cluding the categories of users and the 
purpose of such use; 

(5) The policies and practices of the 
Inter-American Foundation regarding 
storage, retrievability, access controls, 
retention, and disposal of the records; 

(6) The title and business address of 
the Inter-American Foundation official 
or officials responsible for the system 
or systems of records; 

(7) The Inter-American Foundation 
procedures whereby an individual can 
be notified at his or her request if the 
system or systems of records contain a 
record pertaining to him or her; 

(8) The Inter-American Foundation 
procedures whereby an individual can 
be notified at his or her request how he 
or she can gain access to any record 
pertaining to him or her contained in 
the system or systems of records, and 
how he or she can contest its content; 
and 

(9) The categories of sources of rec-
ords in the system or systems. 

(e) All records used by the Inter-
American Foundation in making any 
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determination about any individual 
will be maintained with the accuracy, 
relevance, timeliness, and complete-
ness reasonably necessary to assure 
fairness to the individual in the deter-
mination. 

(f) Before disseminating any record 
about any individual to any person 
other than an agency the Inter-Amer-
ican Foundation will make reasonable 
efforts to assure that such records are 
accurate, complete, timely, and rel-
evant for Inter-American Foundation 
purposes unless the dissemination is 
required pursuant to 5 U.S.C. 552. 

(g) The Inter-American Foundation 
will maintain no record describing how 
any individual exercises rights guaran-
teed by the First Amendment unless 
expressly authorized by statute or by 
the individual about whom the record 
is maintained or unless pertinent to 
and within the scope of an authorized 
law enforcement activity. 

(h) The Inter-American Foundation 
will make reasonable efforts to serve 
notice on an individual when any 
record on such individuals is made 
available to any person under compul-
sory legal process when such process 
becomes a matter of public record. 

(i) The Inter-American Foundation 
will establish rules of conduct for per-
sons involved in the design, develop-
ment, operation, or maintenance of 
any system of records, or in maintain-
ing any record. Each such person will 
be instructed regarding such rules and 
the requirements of 5 U.S.C. 552a. The 
instruction will include any other rules 
and procedures adopted pursuant to 5 
U.S.C. 552a, and the penalties it pro-
vides for noncompliance. 

(j) The Inter-American Foundation 
will establish appropriate administra-
tive, technical, and physical safeguards 
to insure the security and confiden-
tiality of records and to protect 
against any anticipated threats or haz-
ards to their security or integrity 
which could result in substantial harm, 
embarrassment, inconvenience, or un-
fairness to any individual on whom in-
formation is maintained. 

(k) At least 30 days prior to the pub-
lication of a notice in the FEDERAL 
REGISTER at least annually regarding 
the routine use of the records con-
tained in the Inter-American Founda-

tion system or systems of records in-
cluding the categories of users and the 
purpose of such use, pursuant to para-
graph (d)(4) of this section, the Inter-
American Foundation will also: 

(1) Publish a notice in the FEDERAL 
REGISTER of any new use or intended 
use of the information in the system or 
systems; and 

(2) Provide an opportunity for inter-
ested persons to submit written data, 
views, or arguments to the Inter-Amer-
ican Foundation.

§ 1003.5 Access to personal informa-
tion from Inter-American Founda-
tion records. 

(a) The Inter-American Foundation 
will promulgate regulations, as nec-
essary, to insure compliance with the 
provisions of 5 U.S.C. 552a, developed in 
accordance with the provisions of 5 
U.S.C. 553, as applicable. 

(b) Any individual will be notified 
upon request if any Inter-American 
Foundation system of records named 
contains a record pertaining to him or 
her. Such request must be in writing 
over the signature of the requester. 
The request must contain a reasonable 
description of the Inter-American 
Foundation system or systems of 
records meant, as described at least an-
nually by notice published in the FED-
ERAL REGISTER describing the existence 
and character of the Inter-American 
Foundation’s system or systems of rec-
ords. The request should be made to 
the Executive Officer, Inter-American 
Foundation, 1515 Wilson Boulevard, 
Rosslyn, Virginia 22209. Personal con-
tacts should normally be made during 
the regular duty hours of the office 
concerned, which are 8:30 a.m. to 4:00 
p.m. Monday through Friday. Identi-
fication of the individual requesting 
the information will be required con-
sisting of name, signature, address, and 
claim, insurance or other identifying 
file number, if any, as a minimum. 

(c) The department or staff office 
having jurisdiction over the records in-
volved will establish appropriate dis-
closure procedures and will notify the 
individual requesting disclosure of his 
or her record or information pertaining 
to him or her of the time, place and 
conditions under which the Inter-
American Foundation will comply to 
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the extent permitted by law and Inter-
American Foundation regulation. Spe-
cial procedures will be established by 
the department or staff office con-
cerned governing the disclosure to an 
individual of medical records, includ-
ing psychological records pertaining to 
him or her. 

(d) The department or staff office 
having jurisdiction over the records in-
volved will also establish procedures 
for reviewing a request from an indi-
vidual concerning the amendment of 
any record or information pertaining 
to the individual for making a deter-
mination on the request, for an appeal 
within the Inter-American Foundation 
of an initial adverse Inter-American 
Foundation determination, and for 
whatever additional means may be nec-
essary for each individual to be able to 
exercise fully his or her rights under 5 
U.S.C. 552a. 

(e) Fees to be charged, if any, to any 
individual for making copies of his or 
her record, excluding the cost of any 
search for and review of the record, 
will be as follows: 

(1) Photocopy reproductions from all 
types of copying processes, each repro-
duction image, $0.05. 

(2) Where the Inter-American Foun-
dation undertakes to perform for a re-
quester or for any other person services 
which are very clearly not required to 
be performed under section 552a, title 5, 
United States Code, either voluntarily 
or because such services are required 
by some other law (e.g., the formal cer-
tification of records as true copies, at-
testation under the seal of the Inter-
American Foundation, etc.), the ques-
tion of charging fees for such services 
will be determined by the official or 
designee authorized to release the in-
formation under § 1.556, in the light of 
the Federal user charge statute, 31 
U.S.C. 483a, and any other applicable 
law.

§ 1003.6 Administrative review. 

(a) Upon denial of a request, the re-
sponsible Inter-American Foundation 
official or designated employee will in-
form the requester in writing of the de-
nial, cite the reason or reasons and the 
Inter-American Foundation regula-
tions upon which the denial is based, 

and advise that the denial may be ap-
pealed to the Administrator. 

(b) The final agency decision in such 
appeals will be made by the Adminis-
trator or Deputy Administrator.

§ 1003.7 Judicial review. 
Any person may file a complaint 

against the Inter-American Foundation 
in the appropriate U.S. district court, 
as provided in 5 U.S.C. 552a(g), when-
ever the Inter-American Foundation: 

(a) Makes a determination not to 
amend an individual’s record in accord-
ance with his or her request, or fails to 
make such review in conformity with 
that section; 

(b) Refuses to comply with an indi-
vidual request; 

(c) Fails to maintain any record con-
cerning any individual with such accu-
racy, relevance, timeliness, and com-
pleteness as is necessary to assure fair-
ness in any determination relating to 
the qualifications, character, rights, or 
opportunities of, or benefits to the in-
dividual that may be made on the basis 
of such record, and consequently a de-
termination is made which is adverse 
to the individual; or 

(d) Fails to comply under any other 
provision of 5 U.S.C. 552a, or any Inter-
American Foundation regulation pro-
mulgated thereunder, in such a way as 
to have an adverse effect on an indi-
vidual.

§ 1003.8 Exemptions. 
No Inter-American Foundation rec-

ords system or systems as such are ex-
empted from the provisions of 5 U.S.C. 
552a as permitted under certain condi-
tions by 5 U.S.C. 552a (j) and (k).

§ 1003.9 Mailing lists. 
An individual’s name and address 

may not be sold or rented by the Inter-
American Foundation unless such ac-
tion is specifically authorized by law. 
This section does not require the with-
holding of names and addresses other-
wise permitted to be made public.

§ 1003.10 Reports. 
(a) The Administrator or designee 

will provide adequate advance notice 
to Congress and the Office of Manage-
ment and Budget of any proposal to es-
tablish or alter any Inter-American 
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Foundation system or systems of 
records, as required by 5 U.S.C. 552a(o). 
This will permit an evaluation of the 
probable or potential effect of such 
proposal on the privacy and other per-
sonal or property rights of individuals 
or the disclosure of information relat-
ing to such individuals, and its effect 
on the preservation of the constitu-
tional principles of federalism and sep-
aration of powers. 

(b) If at any time an Inter-American 
Foundation system or systems of rec-
ords is determined to be exempt from 
the application of 5 U.S.C. 552a in ac-
cordance with the provisions of 5 
U.S.C. 552a (j) and (k), the number of 
records contained in such system or 
systems will be separately listed and 
reported to the Office of Management 
and Budget in accordance with the 
then prevailing guidelines and instruc-
tions of that agency.

PART 1004—RULES FOR IMPLE-
MENTING OPEN MEETINGS WITH-
IN THE INTER-AMERICAN FOUN-
DATION

Sec.
1004.1 General policies. 
1004.2 Definitions. 
1004.3 Requirement of open meetings. 
1004.4 Grounds on which meetings may be 

closed. 
1004.5 Procedures for announcing meetings. 
1004.6 Procedures for closing meetings. 
1004.7 Reconsideration of opening or closing 

a meeting. 
1004.8 Transcripts, recording of closed meet-

ings.

AUTHORITY: Pub. L. 91–175, 83 Stat. 821 (22 
U.S.C. 290f).

SOURCE: 42 FR 20461, Apr. 20, 1977, unless 
otherwise noted.

§ 1004.1 General policies. 
The Inter-American Foundation will 

provide the public with the fullest 
practical information regarding its de-
cisionmaking processes while pro-
tecting the rights of individuals and its 
abilities to carry out its responsibilies.

§ 1004.2 Definitions. 
The following definitions apply: 
(a) The term agency includes any ex-

ecutive department, military depart-
ment, government corporation, govern-

ment controlled corporation or other 
establishment in the executive branch 
of the government (including the Exec-
utive Office of the President) or any 
independent regulatory agency, and is 
headed by a collegial body composed of 
two or more individual members, a ma-
jority of whom are appointed to such 
position by the President with the ad-
vice and consent of the Senate, and any 
subdivision thereof authorized to act 
on behalf of the agency. The Inter-
American Foundation is a government 
corporation headed by a 7-member 
Board of Directors, all of whom are ap-
pointed by the President with the ad-
vice and consent of the Senate, and is 
therefore an ‘‘agency’’ under these 
terms. 

(b) The term meeting means the delib-
eration of this Board of Directors 
where such deliberations determine or 
result in the joint conduct or disposi-
tion of official IAF business. 

(c) The term member means an indi-
vidual who belongs to the IAF Board of 
Directors. 

(d) Public Observation means attend-
ance at any meeting but does not in-
clude participation, or attempted par-
ticipation, in such meeting in any mat-
ter.

§ 1004.3 Requirement of open meet-
ings. 

Members shall not jointly conduct or 
dispose of agency business other than 
in accordance with this section. Except 
as provided in § 1004.4 every portion of 
every meeting of the agency shall be 
open to public observation.

§ 1004.4 Grounds on which meetings 
may be closed. 

The IAF shall open every portion of 
every meeting of the agency for public 
observation except where the agency 
determines that such portion or por-
tions of its meeting or the disclosure of 
such information is likely to: 

(a) Disclose matters that are: 
(1) Specifically authorized under cri-

teria established by an Executive order 
to be kept secret in the interests of na-
tional defense or foreign policy and 

(2) In fact properly classified pursu-
ant to such Executive order; 

(b) Relate solely to the internal per-
sonnel rules and practice of the agency; 
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(c) Disclose matters specifically ex-
empted from disclosure by statute, pro-
vided that such statute: 

(1) Requires that the matters be 
withheld from the public in such man-
ner as to leave no discretion on the 
issue, or 

(2) Established practical criteria for 
withholding or refers to particular 
types of matters to be withheld; 

(d) Disclose trade secrets and com-
mercial or financial information ob-
tained from a person and privileged or 
confidential; 

(e) Involve accusing any person of a 
crime, or formally censuring any per-
son; 

(f) Disclose information of a personal 
nature where disclosure would con-
stitute a clearly unwarranted invasion 
of personal privacy; 

(g) Disclose investigatory records 
compiled for law enforcement purposes, 
or information which if written would 
be contained in such records, but only 
to the extent that the production of 
such records or information would: 

(1) Interfere with enforcement pro-
ceedings, 

(2) Deprive a person of a right to a 
fair trial of an impartial adjudication, 

(3) Constitute an unwarranted inva-
sion of personal privacy, 

(4) Disclose the identity of a con-
fidential source and, in the case of a 
record compiled by a criminal law en-
forcement authority in the course of a 
criminal investigation, or by an agency 
conducting a lawful national security 
intelligence investigation, confidential 
source, 

(5) Disclose investigative techniques 
and procedures, or 

(6) Endanger the life or physical safe-
ty of law enforcement personnel; 

(h) Disclose information the pre-
mature disclosure of which would be 
likely to significantly guarantee im-
plementation of a proposed agency ac-
tion. This shall not apply in any in-
stance where the IAF has already dis-
closed to the public the content or na-
ture of its proposed action or where the 
IAF is required by law to make such 
disclosure on its own intitative prior to 
taking final IAF action on such pro-
posal; 

(i) Specifically concern the IAF’s 
issuance of a subpoena, or the IAF’s 

participation in a civil action or pro-
ceeding, an action in a foreign court or 
international tribunal, or an arbitra-
tion, or the initiation, conduct, or dis-
position by the IAF of a particular case 
of formal agency adjudication pursuant 
to the procedures in section 554, of this 
title or otherwise involving a deter-
mination on the record after oppor-
tunity for a hearing.

§ 1004.5 Procedures for announcing 
meetings. 

(a) In the case of each meeting, the 
IAF shall make public, at least one 
week before the meeting, of the time, 
place and subject matter of the meet-
ing, whether it is to be open or closed 
to the public, and the name and phone 
number of the official designated by 
the IAF to respond to requests for in-
formation about the meeting. Such an-
nouncement shall be made unless a ma-
jority of the Board of Directors of the 
IAF determines by a recorded vote that 
the IAF requires that such a meeting 
be called at an earlier date, in which 
case the IAF shall make public an-
nouncement of the time, place and sub-
ject matter of such meeting and wheth-
er open or closed to the public, at the 
earliest practical time. 

(b) Immediately following the public 
announcement, the IAF will publish it 
in the FEDERAL REGISTER. 

(c) The Foundation shall also make 
public the announcment in publica-
tions whose readers may have an inter-
est in IAF operations. 

(d) At least seven days before the 
meeting, the IAF shall send the an-
nouncements to those on a mailing list 
maintained for those desiring to re-
ceive such notices.

§ 1004.6 Procedures for closing meet-
ings. 

(a) The closing of a meeting shall 
occur only when: 

(1) A majority of the membership of 
the IAF Board votes to take such ac-
tion. That vote shall determine wheth-
er or not any portion or portions of a 
meeting or portions of a series of meet-
ings may be closed to public observa-
tion for any of the reasons provided in 
§ 1004.4 and whether or not the public 
interest nevertheless requires that por-
tion of the meeting or meetings remain 
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open. A single vote may be taken with 
respect to a series of meetings, a por-
tion or portions of which are proposed 
to be closed to the public, or with re-
spect to any information concerning 
such series of meetings, so long as each 
meeting in such series involves the 
same particular matters and is sched-
uled to be held no more than thirty 
days after the initial meeting in such 
series. The vote of each Board member 
participating in such vote shall be re-
corded and no proxies shall be allowed. 

(2) Whenever any person whose inter-
ests may be directly affected by a por-
tion of a meeting requests that the IAF 
close such portion to the public for any 
of the reasons referred to in § 1004.4 (e), 
(f) or (g), the IAF, upon request of any 
one of its Board members, shall take a 
recorded vote, whether to close such 
portion of the meeting. 

(b) Within one day of any vote taken, 
the IAF shall make publicly available 
a written copy of such vote reflecting 
the vote of each member on the ques-
tion and full written explanation of its 
action closing the entire or portion of 
the meeting together with a list of per-
sons expected to attend the meeting 
and their affiliation. 

(c) The IAF shall announce the time, 
place and subject matter of the meet-
ing at least 8 days before the meeting. 

(d) For every closed meeting, the 
General Counsel of the IAF shall pub-
licly certify prior to a Board of Direc-
tors’ vote on closing the meeting, that, 
in his or her opinion, the meeting may 
be closed to the public and shall state 
each relevant exemptive provision. A 
copy of such certification, together 
with a statement from the presiding of-
ficer of the meeting setting forth the 
time and place of the meeting, and the 
persons present, shall be retained by 
the IAF.

§ 1004.7 Reconsideration of opening or 
closing a meeting. 

The time or place of a Board meeting 
may be changed following the public 
announcement only if the IAF publicly 
announces such change at the earilest 
practicable time. The subject matter of 
a meeting, or the determination of the 
agency to open or close a meeting, or 
portion of meeting, to the public, may 
be changed following the public an-

nouncement only if a majority of the 
Board of Directors determines by a re-
corded vote that IAF business so re-
quires and that no earlier announce-
ment of the change was possible, and 
the IAF publicly announces such 
change and the vote of each member 
upon such change at the earliest prac-
ticable time.

§ 1004.8 Transcripts, recording of 
closed meetings. 

(a) The IAF shall maintain a com-
plete transcript or electronic recording 
adequate to record fully the pro-
ceedings of each meeting, or portion of 
a meeting, closed to the public. 

(b) The IAF, after review by the Gen-
eral Counsel shall make promptly 
available to the public in a place easily 
accessible to the public, the transcript 
or electronic recording of the discus-
sion of any time on the agenda, or any 
item of the testimony of any witness 
received at the Board meeting, except 
for such item or items of such discus-
sion or testimony as the IAF deter-
mines to contain information which 
may be withheld under § 1004.4. Copies 
of such transcript, or a transcription of 
such recording disclosing the identity 
of each speaker, shall be furnished to 
any person at the actual cost of dupli-
cation or transcription. The IAF shall 
maintain a complete verbatim copy of 
the transcript or a complete electronic 
recording of each meeting, or portion 
of a meeting, closed to the public, for a 
period of at least two years after such 
meeting, or until one year after the 
conclusion of any IAF proceeding with 
respect to which the meeting or por-
tion was held, whichever occurs later.

PART 1005—ENFORCEMENT OF 
NONDISCRIMINATION ON THE 
BASIS OF HANDICAP IN PRO-
GRAMS OR ACTIVITIES CON-
DUCTED BY THE INTER-AMER-
ICAN FOUNDATION

Sec.
1005.101 Purpose. 
1005.102 Application. 
1005.103 Definitions. 
1005.104—1005.109 [Reserved] 
1005.110 Self-evaluation. 
1005.111 Notice. 
1005.112—1005.129 [Reserved] 
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1005.130 General prohibitions against dis-
crimination. 

1005.131—1005.139 [Reserved] 
1005.140 Employment. 
1005.141—1005.148 [Reserved] 
1005.149 Program accessibility: Discrimina-

tion prohibited. 
1005.150 Program accessibility: Existing fa-

cilities. 
1005.151 Program accessibility: New con-

struction and alterations. 
1005.152—1005.159 [Reserved] 
1005.160 Communications. 
1005.161—1005.169 [Reserved] 
1005.170 Compliance procedures. 
1005.171—1005.999 [Reserved]

AUTHORITY: 29 U.S.C. 794.

SOURCE: 51 FR 22890, 22896, June 23, 1986, 
unless otherwise noted.

§ 1005.101 Purpose. 

This part effectuates section 119 of 
the Rehabilitation, Comprehensive 
Services, and Developmental Disabil-
ities Amendments of 1978, which 
amended section 504 of the Rehabilita-
tion Act of 1973 to prohibit discrimina-
tion on the basis of handicap in pro-
grams or activities conducted by Exec-
utive agencies or the United States 
Postal Service.

§ 1005.102 Application. 

This part applies to all programs or 
activities conducted by the agency.

§ 1005.103 Definitions. 
For purposes of this part, the term— 
Assistant Attorney General means the 

Assistant Attorney General, Civil 
Rights Division, United States Depart-
ment of Justice. 

Auxiliary aids means services or de-
vices that enable persons with im-
paired sensory, manual, or speaking 
skills to have an equal opportunity to 
participate in, and enjoy the benefits 
of, programs or activities conducted by 
the agency. For example, auxiliary aids 
useful for persons with impaired vision 
include readers, brailled materials, 
audio recordings, telecommunications 
devices and other similar services and 
devices. Auxiliary aids useful for per-
sons with impaired hearing include 
telephone handset amplifiers, tele-
phones compatible with hearing aids, 
telecommunication devices for deaf 
persons (TDD’s), interpreters, 

notetakers, written materials, and 
other similar services and devices. 

Complete complaint means a written 
statement that contains the complain-
ant’s name and address and describes 
the agency’s alleged discriminatory ac-
tion in sufficient detail to inform the 
agency of the nature and date of the al-
leged violation of section 504. It shall 
be signed by the complainant or by 
someone authorized to do so on his or 
her behalf. Complaints filed on behalf 
of classes or third parties shall describe 
or identify (by name, if possible) the 
alleged victims of discrimination. 

Facility means all or any portion of 
buildings, structures, equipment, 
roads, walks, parking lots, rolling 
stock or other conveyances, or other 
real or personal property. 

Handicapped person means any person 
who has a physical or mental impair-
ment that substantially limits one or 
more major life activities, has a record 
of such an impairment, or is regarded 
as having such an impairment. 

As used in this definition, the phrase: 
(1) Physical or mental impairment in-

cludes— 
(i) Any physiological disorder or con-

dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of 
the following body systems: Neuro-
logical; musculoskeletal; special sense 
organs; respiratory, including speech 
organs; cardiovascular; reproductive; 
digestive; genitourinary; hemic and 
lymphatic; skin; and endocrine; or 

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or 
mental illness, and specific learning 
disabilities. The term physical or mental 
impairment includes, but is not limited 
to, such diseases and conditions as or-
thopedic, visual, speech, and hearing 
impairments, cerebral palsy, epilepsy, 
muscular dystrophy, multiple sclerosis, 
cancer, heart disease, diabetes, mental 
retardation, emotional illness, and 
drug addiction and alocoholism. 

(2) Major life activities includes func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing, 
hearing, speaking, breathing, learning, 
and working. 

(3) Has a record of such an impairment 
means has a history of, or has been 
misclassified as having, a mental or 
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physical impairment that substantially 
limits one or more major life activi-
ties. 

(4) Is regarded as having an impairment 
means— 

(i) Has a physical or mental impair-
ment that does not substantially limit 
major life activities but is treated by 
the agency as constituting such a limi-
tation; 

(ii) Has a physical or mental impair-
ment that substantially limits major 
life activities only as a result of the at-
titudes of others toward such impair-
ment; or 

(iii) Has none of the impairments de-
fined in paragraph (1) of this definition 
but is treated by the agency as having 
such an impairment. 

Historic preservation programs means 
programs conducted by the agency that 
have preservation of historic properties 
as a primary purpose. 

Historic properties means those prop-
erties that are listed or eligible for 
listing in the National Register of His-
toric Places or properties designated as 
historic under a statute of the appro-
priate State or local government body. 

Qualified handicapped person means— 
(1) With respect to preschool, elemen-

tary, or secondary education services 
provided by the agency, a handicapped 
person who is a member of a class of 
persons otherwise entitled by statute, 
regulation, or agency policy to receive 
education services from the agency. 

(2) With respect to any other agency 
program or activity under which a per-
son is required to perform services or 
to achieve a level of accomplishment, a 
handicapped person who meets the es-
sential eligibility requirements and 
who can acheive the purpose of the pro-
gram or activity without modifications 
in the program or activity that the 
agency can demonstrate would result 
in a fundamental alteration in its na-
ture; 

(3) With respect to any other pro-
gram or activity, a handicapped person 
who meets the essential eligibility re-
quirements for participation in, or re-
ceipt of benefits from, that program or 
activity; and 

(4) Qualified handicapped person is de-
fined for purposes of employment in 29 
CFR 1613.702(f), which is made applica-
ble to this part by § 1005.140. 

Section 504 means section 504 of the 
Rehabilitation Act of 1973 (Pub. L. 93–
112, 87 Stat. 394 (29 U.S.C. 794)), as 
amended by the Rehabilitation Act 
Amendments of 1974 (Pub. L. 93–516, 88 
Stat. 1617), and the Rehabilitation, 
Comprehensive Services, and Develop-
mental Disabilities Amendments of 
1978 (Pub. L. 95–602, 92 Stat. 2955). As 
used in this part, section 504 applies 
only to programs or activities con-
ducted by Executive agencies and not 
to federally assisted programs. 

Substantial impairment means a sig-
nificant loss of the integrity of finished 
materials, design quality, or special 
character resulting from a permanent 
alteration.

§§ 1005.104—1005.109 [Reserved]

§ 1005.110 Self-evaluation. 

(a) The agency shall, by August 24, 
1987, evaluate its current policies and 
practices, and the effects thereof, that 
do not or may not meet the require-
ments of this part, and, to the extent 
modification of any such policies and 
practices is required, the agency shall 
proceed to make the necessary modi-
fications. 

(b) The agency shall provide an op-
portunity to interested persons, includ-
ing handicapped persons or organiza-
tions representing handicapped per-
sons, to participate in the self-evalua-
tion process by submitting comments 
(both oral and written). 

(c) The agency shall, until three 
years following the completion of the 
self-evaluation, maintain on file and 
make available for public inspection: 

(1) A description of areas examined 
and any problems identified, and 

(2) A description of any modifications 
made.

§ 1005.111 Notice. 

The agency shall make available to 
employees, applicants, participants, 
beneficiaries, and other interested per-
sons such information regarding the 
provisions of this part and its applica-
bility to the programs or activities 
conducted by the agency, and make 
such information available to them in 
such manner as the head of the agency 
finds necessary to apprise such persons 
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of the protections against discrimina-
tion assured them by section 504 and 
this regulation.

§§ 1005.112—1005.129 [Reserved]

§ 1005.130 General prohibitions 
against discrimination. 

(a) No qualified handicapped person 
shall, on the basis of handicap, be ex-
cluded from participation in, be denied 
the benefits of, or otherwise be sub-
jected to discrimination under any pro-
gram or activity conducted by the 
agency. 

(b)(1) The agency, in providing any 
aid, benefit, or service, may not, di-
rectly or through contractual, licens-
ing, or other arrangements, on the 
basis of handicap— 

(i) Deny a qualified handicapped per-
son the opportunity to participate in 
or benefit from the aid, benefit, or 
service; 

(ii) Afford a qualified handicapped 
person an opportunity to participate in 
or benefit from the aid, benefit, or 
service that is not equal to that af-
forded others; 

(iii) Provide a qualified handicapped 
person with an aid, benefit, or service 
that is not as effective in affording 
equal opportunity to obtain the same 
result, to gain the same benefit, or to 
reach the same level of achievement as 
that provided to others; 

(iv) Provide different or separate aid, 
benefits, or services to handicapped 
persons or to any class of handicapped 
persons than is provided to others un-
less such action is necessary to provide 
qualified handicapped persons with aid, 
benefits, or services that are as effec-
tive as those provided to others; 

(v) Deny a qualified handicapped per-
son the opportunity to participate as a 
member of planning or advisory boards; 
or 

(vi) Otherwise limit a qualified 
handicapped person in the enjoyment 
of any right, privilege, advantage, or 
opportunity enjoyed by others receiv-
ing the aid, benefit, or service. 

(2) The agency may not deny a quali-
fied handicapped person the oppor-
tunity to participate in programs or 
activities that are not separate or dif-
ferent, despite the existence of permis-

sibly separate or different programs or 
activities. 

(3) The agency may not, directly or 
through contractual or other 
arrangments, utilize criteria or meth-
ods of administration the purpose or ef-
fect of which would— 

(i) Subject qualified handicapped per-
sons to discrimination on the basis of 
handicap; or 

(ii) Defeat or substantially impair ac-
complishment of the objectives of a 
program or activity with respect to 
handicapped persons. 

(4) The agency may not, in deter-
mining the site or location of a facil-
ity, make selections the purpose or ef-
fect of which would— 

(i) Exclude handicapped persons 
from, deny them the benefits of, or oth-
erwise subject them to discrimination 
under any program or activity con-
ducted by the agency; or 

(ii) Defeat or substantially impair 
the accomplishment of the objectives 
of a program or activity with respect 
to handicapped persons. 

(5) The agency, in the selection of 
procurement contractors, may not use 
criteria that subject qualified handi-
capped persons to discrimination on 
the basis of handicap. 

(6) The agency may not administer a 
licensing or certification program in a 
manner that subjects qualified handi-
capped persons to discrimination on 
the basis of handicap, nor may the 
agency establish requirements for the 
programs or activities of licensees or 
certified entities that subject qualified 
handicapped persons to discrimination 
on the basis of handicap. However, the 
programs or activities of entities that 
are licensed or certified by the agency 
are not, themselves, covered by this 
part. 

(c) The exclusion of nonhandicapped 
persons from the benefits of a program 
limited by Federal statute or Execu-
tive order to handicapped persons or 
the exclusion of a specific class of 
handicapped persons from a program 
limited by Federal statute or Execu-
tive order to a different class of handi-
capped persons is not prohibited by 
this part. 
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(d) The agency shall administer pro-
grams and activities in the most inte-
grated setting appropriate to the needs 
of qualified handicapped persons.

§§ 1005.131—1005.139 [Reserved]

§ 1005.140 Employment. 
No qualified handicapped person 

shall, on the basis of handicap, be sub-
jected to discrimination in employ-
ment under any program or activity 
conducted by the agency. The defini-
tions, requirements, and procedures of 
section 501 of the Rehabilitation Act of 
1973 (29 U.S.C. 791), as established by 
the Equal Employment Opportunity 
Commission in 29 CFR part 1613, shall 
apply to employment in federally con-
ducted programs or activities.

§§ 1005.141—1005.148 [Reserved]

§ 1005.149 Program accessibility: Dis-
crimination prohibited. 

Except as otherwise provided in 
§ 1005.150, no qualified handicapped per-
son shall, because the agency’s facili-
ties are inaccessible to or unusable by 
handicapped persons, be denied the 
benefits of, be excluded from participa-
tion in, or otherwise be subjected to 
discrimination under any program or 
activity conducted by the agency.

§ 1005.150 Program accessibility: Exist-
ing facilities. 

(a) General. The agency shall operate 
each program or activity so that the 
program or activity, when viewed in its 
entirety, is readily accessible to and 
usable by handicapped persons. This 
paragraph does not— 

(1) Necessarily require the agency to 
make each of its existing facilities ac-
cessible to and usable by handicapped 
persons; 

(2) In the case of historic preserva-
tion programs, require the agency to 
take any action that would result in a 
substantial impairment of significant 
historic features of an historic prop-
erty; or 

(3) Require the agency to take any 
action that it can demonstrate would 
result in a fundamental alteration in 
the nature of a program or activity or 
in undue financial and administrative 
burdens. In those circumstances where 
agency personnel believe that the pro-

posed action would fundamentally 
alter the program or activity or would 
result in undue financial and adminis-
trative burdens, the agency has the 
burden of proving that compliance with 
§ 1005.150(a) would result in such alter-
ation or burdens. The decision that 
compliance would result in such alter-
ation or burdens must be made by the 
agency head or his or her designee 
after considering all agency resources 
available for use in the funding and op-
eration of the conducted program or 
activity, and must be accompanied by 
a written statement of the reasons for 
reaching that conclusion. If an action 
would result in such an alteration or 
such burdens, the agency shall take 
any other action that would not result 
in such an alteration or such burdens 
but would nevertheless ensure that 
handicapped persons receive the bene-
fits and services of the program or ac-
tivity. 

(b) Methods—(1) General. The agency 
may comply with the requirements of 
this section through such means as re-
design of equipment, reassignment of 
services to accessible buildings, assign-
ment of aides to beneficiaries, home 
visits, delivery of services at alternate 
accessible sites, alteration of existing 
facilities and construction of new fa-
cilities, use of accessible rolling stock, 
or any other methods that result in 
making its programs or activities read-
ily accessible to and usable by handi-
capped persons. The agency is not re-
quired to make structural changes in 
existing facilities where other methods 
are effective in achieving compliance 
with this section. The agency, in mak-
ing alterations to existing buildings, 
shall meet accessibility requirements 
to the extent compelled by the Archi-
tectural Barriers Act of 1968, as amend-
ed (42 U.S.C. 4151–4157), and any regula-
tions implementing it. In choosing 
among available methods for meeting 
the requirements of this section, the 
agency shall give priority to those 
methods that offer programs and ac-
tivities to qualified handicapped per-
sons in the most integrated setting ap-
propriate. 

(2) Historic preservation programs. In 
meeting the requirements of 
§ 1005.150(a) in historic preservation 
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programs, the agency shall give pri-
ority to methods that provide physical 
access to handicapped persons. In cases 
where a physical alteration to an his-
toric property is not required because 
of § 1005.150(a)(2) or (a)(3), alternative 
methods of achieving program accessi-
bility include— 

(i) Using audio-visual materials and 
devices to depict those portions of an 
historic property that cannot other-
wise be made accessible; 

(ii) Assigning persons to guide handi-
capped persons into or through por-
tions of historic properties that cannot 
otherwise be made accessible; or 

(iii) Adopting other innovative meth-
ods. 

(c) Time period for compliance. The 
agency shall comply with the obliga-
tions established under this section by 
October 21, 1986, except that where 
structural changes in facilities are un-
dertaken, such changes shall be made 
by August 22, 1989, but in any event as 
expeditiously as possible. 

(d) Transition plan. In the event that 
structural changes to facilities will be 
undertaken to achieve program acces-
sibility, the agency shall develop, by 
February 23, 1987, a transition plan set-
ting forth the steps necessary to com-
plete such changes. The agency shall 
provide an opportunity to interested 
persons, including handicapped persons 
or organizations representing handi-
capped persons, to participate in the 
development of the transition plan by 
submitting comments (both oral and 
written). A copy of the transition plan 
shall be made available for public in-
spection. The plan shall, at a min-
imum— 

(1) Identify physical obstacles in the 
agency’s facilities that limit the acces-
sibility of its programs or activities to 
handicapped persons; 

(2) Describe in detail the methods 
that will be used to make the facilities 
accessible; 

(3) Specify the schedule for taking 
the steps necessary to achieve compli-
ance with this section and, if the time 
period of the transition plan is longer 
than one year, identify steps that will 
be taken during each year of the tran-
sition period; and 

(4) Indicate the official responsible 
for implementation of the plan.

§ 1005.151 Program accessibility: New 
construction and alterations. 

Each building or part of a building 
that is constructed or altered by, on 
behalf of, or for the use of the agency 
shall be designed, constructed, or al-
tered so as to be readily accessible to 
and usable by handicapped persons. 
The definitions, requirements, and 
standards of the Architectural Barriers 
Act (42 U.S.C. 4151–4157), as established 
in 41 CFR 101–19.600 to 101–19.607, apply 
to buildings covered by this section.

§§ 1005.152—1005.159 [Reserved]

§ 1005.160 Communications. 

(a) The agency shall take appropriate 
steps to ensure effective communica-
tion with applicants, participants, per-
sonnel of other Federal entities, and 
members of the public. 

(1) The agency shall furnish appro-
priate auxiliary aids where necessary 
to afford a handicapped person an equal 
opportunity to participate in, and 
enjoy the benefits of, a program or ac-
tivity conducted by the agency. 

(i) In determining what type of auxil-
iary aid is necessary, the agency shall 
give primary consideration to the re-
quests of the handicapped person. 

(ii) The agency need not provide indi-
vidually prescribed devices, readers for 
personal use or study, or other devices 
of a personal nature. 

(2) Where the agency communicates 
with applicants and beneficiaries by 
telephone, telecommunication devices 
for deaf person (TDD’s) or equally ef-
fective telecommunication systems 
shall be used. 

(b) The agency shall ensure that in-
terested persons, including persons 
with impaired vision or hearing, can 
obtain information as to the existence 
and location of accessible services, ac-
tivities, and facilities. 

(c) The agency shall provide signage 
at a primary entrance to each of its in-
accessible facilities, directing users to 
a location at which they can obtain in-
formation about accessible facilities. 
The international symbol for accessi-
bility shall be used at each primary en-
trance of an accessible facility. 

(d) This section does not require the 
agency to take any action that it can 
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demonstrate would result in a funda-
mental alteration in the nature of a 
program or activity or in undue finan-
cial and adminstrative burdens. In 
those circumstances where agency per-
sonnel believe that the proposed action 
would fundamentally alter the program 
or activity or would result in undue fi-
nancial and administrative burdens, 
the agency has the burden of proving 
that compliance with § 1005.160 would 
result in such alteration or burdens. 
The decision that compliance would re-
sult in such alteration or burdens must 
be made by the agency head or his or 
her designee after considering all agen-
cy resources available for use in the 
funding and operation of the conducted 
program or activity, and must be ac-
companied by a written statement of 
the reasons for reaching that conclu-
sion. If an action required to comply 
with this section would result in such 
an alteration or such burdens, the 
agency shall take any other action 
that would not result in such an alter-
ation or such burdens but would never-
theless ensure that, to the maximum 
extent possible, handicapped persons 
receive the benefits and services of the 
program or activity.

§§ 1005.161—1005.169 [Reserved]

§ 1005.170 Compliance procedures. 
(a) Except as provided in paragraph 

(b) of this section, this section applies 
to all allegations of discrimination on 
the basis of handicap in programs or 
activities conducted by the agency. 

(b) The agency shall process com-
plaints alleging violations of section 
504 with respect to employment accord-
ing to the procedures established by 
the Equal Employment Opportunity 
Commission in 29 CFR part 1613 pursu-
ant to section 501 of the Rehabilitation 
Act of 1973 (29 U.S.C. 791). 

(c) The General Counsel, Inter-Amer-
ican Foundation, shall be responsible 
for coordinating implementation of 
this section. Complaints may be sent 
to General Counsel, Inter-American 
Foundation, 1515 Wilson Boulevard, 
Rosslyn, Virginia 22209. 

(d) The agency shall accept and in-
vestigate all complete complaints for 
which it has jurisdiction. All complete 
complaints must be filed within 180 

days of the alleged act of discrimina-
tion. The agency may extend this time 
period for good cause. 

(e) If the agency receives a complaint 
over which it does not have jurisdic-
tion, it shall promptly notify the com-
plainant and shall make reasonable ef-
forts to refer the complaint to the ap-
propriate government entity. 

(f) The agency shall notify the Archi-
tectural and Transportation Barriers 
Compliance Board upon receipt of any 
complaint alleging that a building or 
facility that is subject to the Architec-
tural Barriers Act of 1968, as amended 
(42 U.S.C. 4151–4157), or section 502 of 
the Rehabilitation Act of 1973, as 
amended (29 U.S.C. 792), is not readily 
accessible to and usable by handi-
capped persons. 

(g) Within 180 days of the receipt of a 
complete complaint for which it has ju-
risdiction, the agency shall notify the 
complainant of the results of the inves-
tigation in a letter containing— 

(1) Findings of fact and conclusions 
of law; 

(2) A description of a remedy for each 
violation found; and 

(3) A notice of the right to appeal. 
(h) Appeals of the findings of fact and 

conclusions of law or remedies must be 
filed by the complainant within 90 days 
of receipt from the agency of the letter 
required by § 1005.170(g). The agency 
may extend this time for good cause. 

(i) Timely appeals shall be accepted 
and processed by the head of the agen-
cy. 

(j) The head of the agency shall no-
tify the complainant of the results of 
the appeal within 60 days of the receipt 
of the request. If the head of the agen-
cy determines that additional informa-
tion is needed from the complainant, 
he or she shall have 60 days from the 
date of receipt of the additional infor-
mation to make his or her determina-
tion on the appeal. 

(k) The time limits cited in para-
graphs (g) and (j) of this section may be 
extended with the permission of the 
Assistant Attorney General. 

(l) The agency may delegate its au-
thority for conducting complaint in-
vestigations to other Federal agencies, 
except that the authority for making 
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the final determination may not be 
delegated to another agency. 

[51 FR 22890, 22896, June 23, 1986, as amended 
at 51 FR 22891, June 23, 1986]

§§ 1005.171—1005.999 [Reserved]

PART 1006—GOVERNMENTWIDE 
DEBARMENT AND SUSPENSION 
(NONPROCUREMENT) AND GOV-
ERNMENTWIDE REQUIREMENTS 
FOR DRUG-FREE WORKPLACE 
(GRANTS)

Subpart A—General

Sec.
1006.100 Purpose. 
1006.105 Definitions. 
1006.110 Coverage. 
1006.115 Policy.

Subpart B—Effect of Action

1006.200 Debarment or suspension. 
1006.205 Ineligible persons. 
1006.210 Voluntary exclusion. 
1006.215 Exception provision. 
1006.220 Continuation of covered trans-

actions. 
1006.225 Failure to adhere to restrictions.

Subpart C—Debarment

1006.300 General. 
1006.305 Causes for debarment. 
1006.310 Procedures. 
1006.311 Investigation and referral. 
1006.312 Notice of proposed debarment. 
1006.313 Opportunity to contest proposed de-

barment. 
1006.314 Debarring official’s decision. 
1006.315 Settlement and voluntary exclu-

sion. 
1006.320 Period of debarment. 
1006.325 Scope of debarment.

Subpart D—Suspension

1006.400 General. 
1006.405 Causes for suspension. 
1006.410 Procedures. 
1006.411 Notice of suspension. 
1006.412 Opportunity to contest suspension. 
1006.413 Suspending official’s decision. 
1006.415 Period of suspension. 
1006.420 Scope of suspension.

Subpart E—Responsibilities of GSA, Agency 
and Participants

1006.500 GSA responsibilities. 
1006.505 Inter-American Foundation respon-

sibilities. 
1006.510 Participants’ responsibilities.

Subpart F—Drug-Free Workplace 
Requirements (Grants)

1006.600 Purpose. 
1006.605 Definitions. 
1006.610 Coverage. 
1006.615 Grounds for suspension of pay-

ments, suspension or termination of 
grants, or suspension or debarment. 

1006.620 Effect of violation. 
1006.625 Exception provision. 
1006.630 Certification requirements and pro-

cedures. 
1006.635 Reporting of and employee sanc-

tions for convictions of criminal drug of-
fenses.

APPENDIX A TO PART 1006—CERTIFICATION RE-
GARDING DEBARMENT, SUSPENSION, AND 
OTHER RESPONSIBILITY MATTERS—PRI-
MARY COVERED TRANSACTIONS

APPENDIX B TO PART 1006—CERTIFICATION RE-
GARDING DEBARMENT, SUSPENSION, INELI-
GIBILITY AND VOLUNTARY EXCLUSION—
LOWER TIER COVERED TRANSACTIONS

APPENDIX C TO PART 1006—CERTIFICATION RE-
GARDING DRUG-FREE WORKPLACE RE-
QUIREMENTS

AUTHORITY: E.O. 12549; Sec. 5151–5160 of the 
Drug-Free Workplace Act of 1988 (Pub. L. 
100–690, Title V, Subtitle D; 41 U.S.C. 701 et 
seq.); 22 U.S.C. 290f.

SOURCE: 54 FR 4722, 4734, Jan. 30, 1989, un-
less otherwise noted.

CROSS REFERENCE: 1: For additional infor-
mation, see related documents published at 
52 FR 20360, May 29, 1987; 53 FR 19160, May 26, 
1988; 53 FR 34474, September 6, 1988; and 60 
FR 33036, June 26, 1995. 

2:See also Office of Management and Budg-
et notice published at 55 FR 21679, May 25, 
1990.

Subpart A—General

§ 1006.100 Purpose. 

(a) Executive Order (E.O.) 12549 pro-
vides that, to the extent permitted by 
law, Executive departments and agen-
cies shall participate in a government-
wide system for nonprocurement debar-
ment and suspension. A person who is 
debarred or suspended shall be excluded 
from Federal financial and non-
financial assistance and benefits under 
Federal programs and activities. De-
barment or suspension of a participant 
in a program by one agency shall have 
governmentwide effect. 

(b) These regulations implement sec-
tion 3 of E.O. 12549 and the guidelines 
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promulgated by the Office of Manage-
ment and Budget under section 6 of the 
E.O. by: 

(1) Prescribing the programs and ac-
tivities that are covered by the govern-
mentwide system; 

(2) Prescribing the governmentwide 
criteria and governmentwide minimum 
due process procedures that each agen-
cy shall use; 

(3) Providing for the listing of 
debarred and suspended participants, 
participants declared ineligible (see 
definition of ‘‘ineligible’’ in § 1006.105), 
and participants who have voluntarily 
excluded themselves from participation 
in covered transactions; 

(4) Setting forth the consequences of 
a debarment, suspension, determina-
tion of ineligibility, or voluntary ex-
clusion; and 

(5) Offering such other guidance as 
necessary for the effective implementa-
tion and administration of the govern-
mentwide system. 

(c) These regulations also implement 
Executive Order 12689 (3 CFR, 1989 
Comp., p. 235) and 31 U.S.C. 6101 note 
(Public Law 103–355, sec. 2455, 108 Stat. 
3327) by— 

(1) Providing for the inclusion in the 
List of Parties Excluded from Federal Pro-
curement and Nonprocurement Programs 
all persons proposed for debarment, 
debarred or suspended under the Fed-
eral Acquisition Regulation, 48 CFR 
Part 9, subpart 9.4; persons against 
which governmentwide exclusions have 
been entered under this part; and per-
sons determined to be ineligible; and 

(2) Setting forth the consequences of 
a debarment, suspension, determina-
tion of ineligibility, or voluntary ex-
clusion. 

(d) Although these regulations cover 
the listing of ineligible participants 
and the effect of such listing, they do 
not prescribe policies and procedures 
governing declarations of ineligibility. 

[60 FR 33040, 33046, June 26, 1995]

§ 1006.105 Definitions. 
The following definitions apply to 

this part: 
Adequate evidence. Information suffi-

cient to support the reasonable belief 
that a particular act or omission has 
occurred. 

Affiliate. Persons are affiliates of 
each other if, directly or indirectly, ei-
ther one controls or has the power to 
control the other, or, a third person 
controls or has the power to control 
both. Indicia of control include, but are 
not limited to: interlocking manage-
ment or ownership, identity of inter-
ests among family members, shared fa-
cilities and equipment, common use of 
employees, or a business entity orga-
nized following the suspension or de-
barment of a person which has the 
same or similar management, owner-
ship, or principal employees as the sus-
pended, debarred, ineligible, or volun-
tarily excluded person. 

Agency. Any executive department, 
military department or defense agency 
or other agency of the executive 
branch, excluding the independent reg-
ulatory agencies. 

Civil judgment. The disposition of a 
civil action by any court of competent 
jurisdiction, whether entered by ver-
dict, decision, settlement, stipulation, 
or otherwise creating a civil liability 
for the wrongful acts complained of; or 
a final determination of liability under 
the Program Fraud Civil Remedies Act 
of 1986 (31 U.S.C. 3801–12). 

Conviction. A judgment or conviction 
of a criminal offense by any court of 
competent jurisdiction, whether en-
tered upon a verdict or a plea, includ-
ing a plea of nolo contendere. 

Debarment. An action taken by a de-
barring official in accordance with 
these regulations to exclude a person 
from participating in covered trans-
actions. A person so excluded is 
‘‘debarred.’’ 

Debarring official. An official author-
ized to impose debarment. The debar-
ring official is either: 

(1) The agency head, or 
(2) An official designated by the 

agency head. 
Indictment. Indictment for a criminal 

offense. An information or other filing 
by competent authority charging a 
criminal offense shall be given the 
same effect as an indictment. 

Ineligible. Excluded from participa-
tion in Federal nonprocurement pro-
grams pursuant to a determination of 
ineligibility under statutory, executive 
order, or regulatory authority, other 
than Executive Order 12549 and its 
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agency implementing regulations; for 
example, excluded pursuant to the 
Davis-Bacon Act and its implementing 
regulations, the equal employment op-
portunity acts and executive orders, or 
the environmental protection acts and 
executive orders. A person is ineligible 
where the determination of ineligi-
bility affects such person’s eligibility 
to participate in more than one cov-
ered transaction. 

Legal proceedings. Any criminal pro-
ceeding or any civil judicial proceeding 
to which the Federal Government or a 
State or local government or quasi-
governmental authority is a party. The 
term includes appeals from such pro-
ceedings. 

List of Parties Excluded from Federal 
Procurement and Nonprocurement Pro-
grams. A list compiled, maintained and 
distributed by the General Services Ad-
ministration (GSA) containing the 
names and other information about 
persons who have been debarred, sus-
pended, or voluntarily excluded under 
Executive Orders 12549 and 12689 and 
these regulations or 48 CFR part 9, sub-
part 9.4, persons who have been pro-
posed for debarment under 48 CFR part 
9, subpart 9.4, and those persons who 
have been determined to be ineligible. 

Notice. A written communication 
served in person or sent by certified 
mail, return receipt requested, or its 
equivalent, to the last known address 
of a party, its identified counsel, its 
agent for service of process, or any 
partner, officer, director, owner, or 
joint venturer of the party. Notice, if 
undeliverable, shall be considered to 
have been received by the addressee 
five days after being properly sent to 
the last address known by the agency. 

Participant. Any person who submits 
a proposal for, enters into, or reason-
ably may be expected to enter into a 
covered transaction. This term also in-
cludes any person who acts on behalf of 
or is authorized to commit a partici-
pant in a covered transaction as an 
agent or representative of another par-
ticipant. 

Person. Any individual, corporation, 
partnership, association, unit of gov-
ernment or legal entity, however orga-
nized, except: foreign governments or 
foreign governmental entities, public 
international organizations, foreign 

government owned (in whole or in part) 
or controlled entities, and entities con-
sisting wholly or partially of foreign 
governments or foreign governmental 
entities. 

Preponderance of the evidence. Proof 
by information that, compared with 
that opposing it, leads to the conclu-
sion that the fact at issue is more prob-
ably true than not. 

Principal. Officer, director, owner, 
partner, key employee, or other person 
within a participant with primary 
management or supervisory respon-
sibilities; or a person who has a critical 
influence on or substantive control 
over a covered transaction, whether or 
not employed by the participant. Per-
sons who have a critical influence on or 
substantive control over a covered 
transaction are: 

(1) Principal investigators. 
Proposal. A solicited or unsolicited 

bid, application, request, invitation to 
consider or similar communication by 
or on behalf of a person seeking to par-
ticipate or to receive a benefit, directly 
or indirectly, in or under a covered 
transaction. 

Respondent. A person against whom a 
debarment or suspension action has 
been initiated. 

State. Any of the States of the United 
States, the District of Columbia, the 
Commonwealth of Puerto Rico, any 
territory or possession of the United 
States, or any agency of a State, exclu-
sive of institutions of higher education, 
hospitals, and units of local govern-
ment. A State instrumentality will be 
considered part of the State govern-
ment if it has a written determination 
from a State government that such 
State considers that instrumentality 
to be an agency of the State govern-
ment. 

Suspending official. An official au-
thorized to impose suspension. The sus-
pending official is either: 

(1) The agency head, or 
(2) An official designated by the 

agency head. 
Suspension. An action taken by a sus-

pending official in accordance with 
these regulations that immediately ex-
cludes a person from participating in 
covered transactions for a temporary 
period, pending completion of an inves-
tigation and such legal, debarment, or 
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Program Fraud Civil Remedies Act 
proceedings as may ensue. A person so 
excluded is ‘‘suspended.’’ 

Voluntary exclusion or voluntarily ex-
cluded. A status of nonparticipation or 
limited participation in covered trans-
actions assumed by a person pursuant 
to the terms of a settlement. 

[54 FR 4722, 4734, Jan. 30, 1989, as amended at 
60 FR 33041, 33046, June 26, 1995]

§ 1006.110 Coverage. 
(a) These regulations apply to all per-

sons who have participated, are cur-
rently participating or may reasonably 
be expected to participate in trans-
actions under Federal nonprocurement 
programs. For purposes of these regula-
tions such transactions will be referred 
to as ‘‘covered transactions.’’ 

(1) Covered transaction. For purposes 
of these regulations, a covered trans-
action is a primary covered transaction 
or a lower tier covered transaction. 
Covered transactions at any tier need 
not involve the transfer of Federal 
funds. 

(i) Primary covered transaction. Except 
as noted in paragraph (a)(2) of this sec-
tion, a primary covered transaction is 
any nonprocurement transaction be-
tween an agency and a person, regard-
less of type, including: Grants, cooper-
ative agreements, scholarships, fellow-
ships, contracts of assistance, loans, 
loan guarantees, subsidies, insurance, 
payments for specified use, donation 
agreements and any other nonprocure-
ment transactions between a Federal 
agency and a person. Primary covered 
transactions also include those trans-
actions specially designated by the 
U.S. Department of Housing and Urban 
Development in such agency’s regula-
tions governing debarment and suspen-
sion. 

(ii) Lower tier covered transaction. A 
lower tier covered transaction is: 

(A) Any transaction between a par-
ticipant and a person other than a pro-
curement contract for goods or serv-
ices, regardless of type, under a pri-
mary covered transaction. 

(B) Any procurement contract for 
goods or services between a participant 
and a person, regardless of type, ex-
pected to equal or exceed the Federal 
procurement small purchase threshold 
fixed at 10 U.S.C. 2304(g) and 41 U.S.C. 

253(g) (currently $25,000) under a pri-
mary covered transaction. 

(C) Any procurement contract for 
goods or services between a participant 
and a person under a covered trans-
action, regardless of amount, under 
which that person will have a critical 
influence on or substantive control 
over that covered transaction. Such 
persons are: 

(1) Principal investigators. 
(2) Providers of federally-required 

audit services. 
(2) Exceptions. The following trans-

actions are not covered: 
(i) Statutory entitlements or manda-

tory awards (but not subtier awards 
thereunder which are not themselves 
mandatory), including deposited funds 
insured by the Federal Government; 

(ii) Direct awards to foreign govern-
ments or public international organiza-
tions, or transactions with foreign gov-
ernments or foreign governmental en-
tities, public international organiza-
tions, foreign government owned (in 
whole or in part) or controlled entities, 
entities consisting wholly or partially 
of foreign governments or foreign gov-
ernmental entities; 

(iii) Benefits to an individual as a 
personal entitlement without regard to 
the individual’s present responsibility 
(but benefits received in an individual’s 
business capacity are not excepted); 

(iv) Federal employment; 
(v) Transactions pursuant to national 

or agency-recognized emergencies or 
disasters; 

(vi) Incidental benefits derived from 
ordinary governmental operations; and 

(vii) Other transactions where the ap-
plication of these regulations would be 
prohibited by law. 

(b) Relationship to other sections. This 
section describes the types of trans-
actions to which a debarment or sus-
pension under the regulations will 
apply. Subpart B, ‘‘Effect of Action,’’ 
§ 1006.200, ‘‘Debarment or suspension,’’ 
sets forth the consequences of a debar-
ment or suspension. Those con-
sequences would obtain only with re-
spect to participants and principals in 
the covered transactions and activities 
described in § 1006.110(a). Sections 
1006.325, ‘‘Scope of debarment,’’ and 
1006.420, ‘‘Scope of suspension,’’ govern 
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the extent to which a specific partici-
pant or organizational elements of a 
participant would be automatically in-
cluded within a debarment or suspen-
sion action, and the conditions under 
which affiliates or persons associated 
with a participant may also be brought 
within the scope of the action. 

(c) Relationship to Federal procurement 
activities. In accordance with E.O. 12689 
and section 2455 of Public Law 103–355, 
any debarment, suspension, proposed 
debarment or other governmentwide 
exclusion initiated under the Federal 
Acquisition Regulation (FAR) on or 
after August 25, 1995 shall be recog-
nized by and effective for Executive 
Branch agencies and participants as an 
exclusion under this regulation. Simi-
larly, any debarment, suspension or 
other governmentwide exclusion initi-
ated under this regulation on or after 
August 25, 1995 shall be recognized by 
and effective for those agencies as a de-
barment or suspension under the FAR. 

[54 FR 4722, 4734, Jan. 30, 1989, as amended at 
60 FR 33041, 33046, June 26, 1995]

§ 1006.115 Policy. 

(a) In order to protect the public in-
terest, it is the policy of the Federal 
Government to conduct business only 
with responsible persons. Debarment 
and suspension are discretionary ac-
tions that, taken in accordance with 
Executive Order 12549 and these regula-
tions, are appropriate means to imple-
ment this policy. 

(b) Debarment and suspension are se-
rious actions which shall be used only 
in the public interest and for the Fed-
eral Government’s protection and not 
for purposes of punishment. Agencies 
may impose debarment or suspension 
for the causes and in accordance with 
the procedures set forth in these regu-
lations. 

(c) When more than one agency has 
an interest in the proposed debarment 
or suspension of a person, consider-
ation shall be given to designating one 
agency as the lead agency for making 
the decision. Agencies are encouraged 
to establish methods and procedures 
for coordinating their debarment or 
suspension actions.

Subpart B—Effect of Action

§ 1006.200 Debarment or suspension. 

(a) Primary covered transactions. Ex-
cept to the extent prohibited by law, 
persons who are debarred or suspended 
shall be excluded from primary covered 
transactions as either participants or 
principals throughout the Executive 
Branch of the Federal Government for 
the period of their debarment, suspen-
sion, or the period they are proposed 
for debarment under 48 CFR part 9, 
subpart 9.4. Accordingly, no agency 
shall enter into primary covered trans-
actions with such excluded persons 
during such period, except as permitted 
pursuant to § 1006.215. 

(b) Lower tier covered transactions. Ex-
cept to the extent prohibited by law, 
persons who have been proposed for de-
barment under 48 CFR part 9, subpart 
9.4, debarred or suspended shall be ex-
cluded from participating as either 
participants or principals in all lower 
tier covered transactions (see 
§ 1006.110(a)(1)(ii)) for the period of their 
exclusion. 

(c) Exceptions. Debarment or suspen-
sion does not affect a person’s eligi-
bility for— 

(1) Statutory entitlements or manda-
tory awards (but not subtier awards 
thereunder which are not themselves 
mandatory), including deposited funds 
insured by the Federal Government; 

(2) Direct awards to foreign govern-
ments or public international organiza-
tions, or transactions with foreign gov-
ernments or foreign governmental en-
tities, public international organiza-
tions, foreign government owned (in 
whole or in part) or controlled entities, 
and entities consisting wholly or par-
tially of foreign governments or for-
eign governmental entities; 

(3) Benefits to an individual as a per-
sonal entitlement without regard to 
the individual’s present responsibility 
(but benefits received in an individual’s 
business capacity are not excepted); 

(4) Federal employment; 
(5) Transactions pursuant to national 

or agency-recognized emergencies or 
disasters; 

(6) Incidental benefits derived from 
ordinary governmental operations; and 
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(7) Other transactions where the ap-
plication of these regulations would be 
prohibited by law. 

[60 FR 33041, 33046, June 26, 1995]

§ 1006.205 Ineligible persons. 
Persons who are ineligible, as defined 

in § 1006.105(i), are excluded in accord-
ance with the applicable statutory, ex-
ecutive order, or regulatory authority.

§ 1006.210 Voluntary exclusion. 
Persons who accept voluntary exclu-

sions under § 1006.315 are excluded in 
accordance with the terms of their set-
tlements. Inter—American Foundation 
shall, and participants may, contact 
the original action agency to ascertain 
the extent of the exclusion.

§ 1006.215 Exception provision. 
Inter-American Foundation may 

grant an exception permitting a 
debarred, suspended, or voluntarily ex-
cluded person, or a person proposed for 
debarment under 48 CFR part 9, sub-
part 9.4, to participate in a particular 
covered transaction upon a written de-
termination by the agency head or an 
authorized designee stating the rea-
son(s) for deviating from the Presi-
dential policy established by Executive 
Order 12549 and § 1006.200. However, in 
accordance with the President’s stated 
intention in the Executive Order, ex-
ceptions shall be granted only infre-
quently. Exceptions shall be reported 
in accordance with § 1006.505(a). 

[60 FR 33041, 33046, June 26, 1995]

§ 1006.220 Continuation of covered 
transactions. 

(a) Notwithstanding the debarment, 
suspension, proposed debarment under 
48 CFR part 9, subpart 9.4, determina-
tion of ineligibility, or voluntary ex-
clusion of any person by an agency, 
agencies and participants may con-
tinue covered transactions in existence 
at the time the person was debarred, 
suspended, proposed for debarment 
under 48 CFR part 9, subpart 9.4, de-
clared ineligible, or voluntarily ex-
cluded. A decision as to the type of ter-
mination action, if any, to be taken 
should be made only after thorough re-
view to ensure the propriety of the pro-
posed action. 

(b) Agencies and participants shall 
not renew or extend covered trans-
actions (other than no-cost time exten-
sions) with any person who is debarred, 
suspended, proposed for debarment 
under 48 CFR part 9, subpart 9.4, ineli-
gible or voluntary excluded, except as 
provided in § 1006.215. 

[60 FR 33041, 33046, June 26, 1995]

§ 1006.225 Failure to adhere to restric-
tions. 

(a) Except as permitted under 
§ 1006.215 or § 1006.220, a participant 
shall not knowingly do business under 
a covered transaction with a person 
who is— 

(1) Debarred or suspended; 
(2) Proposed for debarment under 48 

CFR part 9, subpart 9.4; or 
(3) Ineligible for or voluntarily ex-

cluded from the covered transaction. 
(b) Violation of the restriction under 

paragraph (a) of this section may re-
sult in disallowance of costs, annul-
ment or termination of award, issuance 
of a stop work order, debarment or sus-
pension, or other remedies as appro-
priate. 

(c) A participant may rely upon the 
certification of a prospective partici-
pant in a lower tier covered trans-
action that it and its principals are not 
debarred, suspended, proposed for de-
barment under 48 CFR part 9, subpart 
9.4, ineligible, or voluntarily excluded 
from the covered transaction (See ap-
pendix B of these regulations), unless it 
knows that the certification is erro-
neous. An agency has the burden of 
proof that a participant did knowingly 
do business with a person that filed an 
erroneous certification. 

[60 FR 33041, 33046, June 26, 1995]

Subpart C—Debarment

§ 1006.300 General. 

The debarring official may debar a 
person for any of the causes in 
§ 1006.305, using procedures established 
in § 1006.310 through § 1006.314. The ex-
istence of a cause for debarment, how-
ever, does not necessarily require that 
the person be debarred; the seriousness 
of the person’s acts or omissions and 
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any mitigating factors shall be consid-
ered in making any debarment deci-
sion.

§ 1006.305 Causes for debarment. 

Debarment may be imposed in ac-
cordance with the provisions of 
§§ 1006.300 through § 1006.314 for: 

(a) Conviction of or civil judgment 
for: 

(1) Commission of fraud or a criminal 
offense in connection with obtaining, 
attempting to obtain, or performing a 
public or private agreement or trans-
action; 

(2) Violation of Federal or State anti-
trust statutes, including those pro-
scribing price fixing between competi-
tors, allocation of customers between 
competitors, and bid rigging; 

(3) Commission of embezzlement, 
theft, forgery, bribery, falsification or 
destruction of records, making false 
statements, receiving stolen property, 
making false claims, or obstruction of 
justice; or 

(4) Commission of any other offense 
indicating a lack of business integrity 
or business honesty that seriously and 
directly affects the present responsi-
bility of a person. 

(b) Violation of the terms of a public 
agreement or transaction so serious as 
to affect the integrity of an agency 
program, such as: 

(1) A willful failure to perform in ac-
cordance with the terms of one or more 
public agreements or transactions; 

(2) A history of failure to perform or 
of unsatisfactory performance of one or 
more public agreements or trans-
actions; or 

(3) A willful violation of a statutory 
or regulatory provision or requirement 
applicable to a public agreement or 
transaction. 

(c) Any of the following causes: 
(1) A nonprocurement debarment by 

any Federal agency taken before March 
1, 1989, the effective date of these regu-
lations or a procurement debarment by 
any Federal agency taken pursuant to 
48 CFR subpart 9.4; 

(2) Knowingly doing business with a 
debarred, suspended, ineligible, or vol-
untarily excluded person, in connection 
with a covered transaction, except as 
permitted in § 1006.215 or § 1006.220; 

(3) Failure to pay a single substantial 
debt, or a number of outstanding debts 
(including disallowed costs and over-
payments, but not including sums owed 
the Federal Government under the In-
ternal Revenue Code) owed to any Fed-
eral agency or instrumentality, pro-
vided the debt is uncontested by the 
debtor or, if contested, provided that 
the debtor’s legal and administrative 
remedies have been exhausted; 

(4) Violation of a material provision 
of a voluntary exclusion agreement en-
tered into under § 1006.315 or of any set-
tlement of a debarment or suspension 
action; or 

(5) Violation of any requirement of 
subpart F of this part, relating to pro-
viding a drug-free workplace, as set 
forth in § 1006.615 of this part. 

(d) Any other cause of so serious or 
compelling a nature that it affects the 
present responsibility of a person. 

[54 FR 4722, 4734, Jan. 30, 1989, as amended at 
54 FR 4950, 4956, Jan. 31, 1989]

§ 1006.310 Procedures. 
Inter-American Foundation shall 

process debarment actions as infor-
mally as practicable, consistent with 
the principles of fundamental fairness, 
using the procedures in §§ 1006.311 
through 1006.314.

§ 1006.311 Investigation and referral. 
Information concerning the existence 

of a cause for debarment from any 
source shall be promptly reported, in-
vestigated, and referred, when appro-
priate, to the debarring official for con-
sideration. After consideration, the de-
barring official may issue a notice of 
proposed debarment.

§ 1006.312 Notice of proposed debar-
ment. 

A debarment proceeding shall be ini-
tiated by notice to the respondent ad-
vising: 

(a) That debarment is being consid-
ered; 

(b) Of the reasons for the proposed 
debarment in terms sufficient to put 
the respondent on notice of the con-
duct or transaction(s) upon which it is 
based; 

(c) Of the cause(s) relied upon under 
§ 1006.305 for proposing debarment; 
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(d) Of the provisions of § 1006.311 
through § 1006.314, and any other Inter-
American Foundation procedures, if 
applicable, governing debarment deci-
sionmaking; and 

(e) Of the potential effect of a debar-
ment.

§ 1006.313 Opportunity to contest pro-
posed debarment. 

(a) Submission in opposition. Within 30 
days after receipt of the notice of pro-
posed debarment, the respondent may 
submit, in person, in writing, or 
through a representative, information 
and argument in opposition to the pro-
posed debarment. 

(b) Additional proceedings as to dis-
puted material facts. (1) In actions not 
based upon a conviction or civil judg-
ment, if the debarring official finds 
that the respondent’s submission in op-
position raises a genuine dispute over 
facts material to the proposed debar-
ment, respondent(s) shall be afforded 
an opportunity to appear with a rep-
resentative, submit documentary evi-
dence, present witnesses, and confront 
any witness the agency presents. 

(2) A transcribed record of any addi-
tional proceedings shall be made avail-
able at cost to the respondent, upon re-
quest, unless the respondent and the 
agency, by mutual agreement, waive 
the requirement for a transcript.

§ 1006.314 Debarring official’s decision. 
(a) No additional proceedings necessary. 

In actions based upon a conviction or 
civil judgment, or in which there is no 
genuine dispute over material facts, 
the debarring official shall make a de-
cision on the basis of all the informa-
tion in the administrative record, in-
cluding any submission made by the re-
spondent. The decision shall be made 
within 45 days after receipt of any in-
formation and argument submitted by 
the respondent, unless the debarring 
official extends this period for good 
cause. 

(b) Additional proceedings necessary. 
(1) In actions in which additional pro-
ceedings are necessary to determine 
disputed material facts, written find-
ings of fact shall be prepared. The de-
barring official shall base the decision 
on the facts as found, together with 
any information and argument sub-

mitted by the respondent and any 
other information in the administra-
tive record. 

(2) The debarring official may refer 
disputed material facts to another offi-
cial for findings of fact. The debarring 
official may reject any such findings, 
in whole or in part, only after specifi-
cally determining them to be arbitrary 
and capricious or clearly erroneous. 

(3) The debarring official’s decision 
shall be made after the conclusion of 
the proceedings with respect to dis-
puted facts. 

(c) (1) Standard of proof. In any debar-
ment action, the cause for debarment 
must be established by a preponderance 
of the evidence. Where the proposed de-
barment is based upon a conviction or 
civil judgment, the standard shall be 
deemed to have been met. 

(2) Burden of proof. The burden of 
proof is on the agency proposing debar-
ment. 

(d) Notice of debarring official’s deci-
sion. (1) If the debarring official decides 
to impose debarment, the respondent 
shall be given prompt notice: 

(i) Referring to the notice of proposed 
debarment; 

(ii) Specifying the reasons for debar-
ment; 

(iii) Stating the period of debarment, 
including effective dates; and 

(iv) Advising that the debarment is 
effective for covered transactions 
throughout the executive branch of the 
Federal Government unless an agency 
head or an authorized designee makes 
the determination referred to in 
§ 1006.215. 

(2) If the debarring official decides 
not to impose debarment, the respond-
ent shall be given prompt notice of 
that decision. A decision not to impose 
debarment shall be without prejudice 
to a subsequent imposition of debar-
ment by any other agency.

§ 1006.315 Settlement and voluntary 
exclusion. 

(a) When in the best interest of the 
Government, Inter-American Founda-
tion may, at any time, settle a debar-
ment or suspension action. 

(b) If a participant and the agency 
agree to a voluntary exclusion of the 
participant, such voluntary exclusion 
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shall be entered on the Nonprocure-
ment List (see subpart E).

§ 1006.320 Period of debarment. 

(a) Debarment shall be for a period 
commensurate with the seriousness of 
the cause(s). If a suspension precedes a 
debarment, the suspension period shall 
be considered in determining the de-
barment period. 

(1) Debarment for causes other than 
those related to a violation of the re-
quirements of subpart F of this part 
generally should not exceed three 
years. Where circumstances warrant, a 
longer period of debarment may be im-
posed. 

(2) In the case of a debarment for a 
violation of the requirements of sub-
part F of this part (see § 1006.305(c)(5)), 
the period of debarment shall not ex-
ceed five years. 

(b) The debarring official may extend 
an existing debarment for an addi-
tional period, if that official deter-
mines that an extension is necessary to 
protect the public interest. 

However, a debarment may not be ex-
tended solely on the basis of the facts 
and circumstances upon which the ini-
tial debarment action was based. If de-
barment for an additional period is de-
termined to be necessary, the proce-
dures of §§ 1006.311 through 1006.314 
shall be followed to extend the debar-
ment. 

(c) The respondent may request the 
debarring official to reverse the debar-
ment decision or to reduce the period 
or scope of debarment. Such a request 
shall be in writing and supported by 
documentation. The debarring official 
may grant such a request for reasons 
including, but not limited to: 

(1) Newly discovered material evi-
dence; 

(2) Reversal of the conviction or civil 
judgment upon which the debarment 
was based; 

(3) Bona fide change in ownership or 
management; 

(4) Elimination or other causes for 
which the debarment was imposed; or 

(5) Other reasons the debarring offi-
cial deems appropriate. 

[54 FR 4722, 4734, Jan. 30, 1989, as amended at 
54 FR 4950, 4956, Jan. 31, 1989]

§ 1006.325 Scope of debarment. 

(a) Scope in general. (1) Debarment of 
a person under these regulations con-
stitutes debarment of all its divisions 
and other organizational elements 
from all covered transactions, unless 
the debarment decision is limited by 
its terms to one or more specifically 
identified individuals, divisions or 
other organizational elements or to 
specific types of transactions. 

(2) The debarment action may in-
clude any affiliate of the participant 
that is specifically named and given 
notice of the proposed debarment and 
an opportunity to respond (see 
§§ 1006.311 through 1006.314). 

(b) Imputing conduct. For purposes of 
determining the scope of debarment, 
conduct may be imputed as follows: 

(1) Conduct imputed to participant. The 
fraudulent, criminal or other seriously 
improper conduct of any officer, direc-
tor, shareholder, partner, employee, or 
other individual associated with a par-
ticipant may be imputed to the partici-
pant when the conduct occurred in con-
nection with the individual’s perform-
ance of duties for or on behalf of the 
participant, or with the participant’s 
knowledge, approval, or acquiescence. 
The participant’s acceptance of the 
benefits derived from the conduct shall 
be evidence of such knowledge, ap-
proval, or acquiescence. 

(2) Conduct imputed to individuals asso-
ciated with participant. The fraudulent, 
criminal, or other seriously improper 
conduct of a participant may be im-
puted to any officer, director, share-
holder, partner, employee, or other in-
dividual associated with the partici-
pant who participated in, knew of, or 
had reason to know of the participant’s 
conduct. 

(3) Conduct of one participant imputed 
to other participants in a joint venture. 
The fraudulent, criminal, or other seri-
ously improper conduct of one partici-
pant in a joint venture, grant pursuant 
to a joint application, or similar ar-
rangement or with the knowledge, ap-
proval, or acquiescence of these par-
ticipants. Acceptance of the benefits 
derived from the conduct shall be evi-
dence of such knowledge, approval, or 
acquiescence.
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Subpart D—Suspension

§ 1006.400 General. 

(a) The suspending official may sus-
pend a person from any of the causes in 
§ 1006.405 using procedures established 
in §§ 1006.410 through 1006.413. 

(b) Suspension is a serious action to 
be imposed only when: 

(1) There exists adequate evidence of 
one or more of the causes set out in 
§ 1006.405, and 

(2) Immediate action is necessary to 
protect the public interest. 

(c) In assessing the adequacy of the 
evidence, the agency should consider 
how much information is available, 
how credible it is given the cir-
cumstances, whether or not important 
allegations are corroborated, and what 
inferences can reasonably be drawn as 
a result. This assessment should in-
clude an examination of basic docu-
ments such as grants, cooperative 
agreements, loan authorizations, and 
contracts.

§ 1006.405 Causes for suspension. 

(a) Suspension may be imposed in ac-
cordancewith theprovisionsof §§ 1006.400 
through 1006.413 upon adequate evi-
dence: 

(1) To suspect the commission of an 
offense listed in § 1006.305(a); or 

(2) That a cause for debarment under 
§ 1006.305 may exist. 

(b) Indictment shall constitute 
adequte evidence for purposes of sus-
pension actions.

§ 1006.410 Procedures. 

(a) Investigation and referral. Informa-
tion concerning the existence of a 
cause for suspension from any source 
shall be promptly reported, inves-
tigated, and referred, when appro-
priate, to the suspending official for 
consideration. After consideration, the 
suspending official may issue a notice 
of suspension. 

(b) Decisionmaking process. Inter-
American Foundation shall process 
suspension actions as informally as 
practicable, consistent with principles 
of fundamental fairness, using the pro-
cedures in § 1006.411 through § 1006.413.

§ 1006.411 Notice of suspension. 

When a respondent is suspended, no-
tice shall immediately be given: 

(a) That suspension has been im-
posed; 

(b) That the suspension is based on 
an indictment, conviction, or other 
adequate evidence that the respondent 
has committed irregularities seriously 
reflecting on the propriety of further 
Federal Government dealings with the 
respondent; 

(c) Describing any such irregularities 
in terms sufficient to put the respond-
ent on notice without disclosing the 
Federal Government’s evidence; 

(d) Of the cause(s) relied upon under 
§ 1006.405 for imposing suspension; 

(e) That the suspension is for a tem-
porary period pending the completion 
of an investigation or ensuing legal, de-
barment, or Program Fraud Civil Rem-
edies Act proceedings; 

(f) Of the provisions of § 1006.411 
through § 1006.413 and any other Inter-
American Foundation procedures, if 
applicable, governing suspension deci-
sionmaking; and 

(g) Of the effect of the suspension.

§ 1006.412 Opportunity to contest sus-
pension. 

(a) Submission in opposition. Within 30 
days after receipt of the notice of sus-
pension, the respondent may submit, in 
person, in writing, or through a rep-
resentative, information and argument 
in opposition to the suspension. 

(b) Additional proceedings as to dis-
puted material facts. (1) If the sus-
pending official finds that the respond-
ent’s submission in opposition raises a 
genuine dispute over facts material to 
the suspension, respondent(s) shall be 
afforded an opportunity to appear with 
a representative, submit documentary 
evidence, present witnesses, and con-
front any witness the agency presents, 
unless: 

(i) The action is based on an indict-
ment, conviction or civil judgment, or 

(ii) A determination is made, on the 
basis of Department of Justice advice, 
that the substantial interests of the 
Federal Government in pending or con-
templated legal proceedings based on 
the same facts as the suspension would 
be prejudiced. 
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(2) A transcribed record of any addi-
tional proceedings shall be prepared 
and made available at cost to the re-
spondent, upon request, unless the re-
spondent and the agency, by mutual 
agreement, waive the requirement for a 
transcript.

§ 1006.413 Suspending official’s deci-
sion. 

The suspending official may modify 
or terminate the suspension (for exam-
ple, see § 1006.320(c) for reasons for re-
ducing the period or scope of debar-
ment) or may leave it in force. How-
ever, a decision to modify or terminate 
the suspension shall be without preju-
dice to the subsequent imposition of 
suspension by any other agency or de-
barment by any agency. The decision 
shall be rendered in accordance with 
the following provisions: 

(a) No additional proceedings necessary. 
In actions: based on an indictment, 
conviction, or civil judgment; in which 
there is no genuine dispute over mate-
rial facts; or in which additional pro-
ceedings to determine disputed mate-
rial facts have been denied on the basis 
of Department of Justice advice, the 
suspending official shall make a deci-
sion on the basis of all the information 
in the administrative record, including 
any submission made by the respond-
ent. The decision shall be made within 
45 days after receipt of any information 
and argument submitted by the re-
spondent, unless the suspending official 
extends this period for good cause. 

(b) Additional proceedings necessary. 
(1) In actions in which additional pro-
ceedings are necessary to determine 
disputed material facts, written find-
ings of fact shall be prepared. The sus-
pending official shall base the decision 
on the facts as found, together with 
any information and argument sub-
mitted by the respondent and any 
other information in the administra-
tive record. 

(2) The suspending official may refer 
matters involving disputed material 
facts to another official for findings of 
fact. The suspending official may re-
ject any such findings, in whole or in 
part, only after specificially deter-
mining them to be arbitrary or capri-
cious or clearly erroneous. 

(c) Notice of suspending official’s deci-
sion. Prompt written notice of the sus-
pending official’s decision shall be sent 
to the respondent.

§ 1006.415 Period of suspension. 
(a) Suspension shall be for a tem-

porary period pending the completion 
of an investigation or ensuring legal, 
debarment, or Program Fraud Civil 
Remedies Act proceedings, unless ter-
minated sooner by the suspending offi-
cial or as provided in paragraph (b) of 
this section. 

(b) If legal or administrative pro-
ceedings are not initiated within 12 
months after the date of the suspension 
notice, the suspension shall be termi-
nated unless an Assistant Attorney 
General or United States Attorney re-
quests its extension in writing, in 
which case it may be extended for an 
additional six months. In no event may 
a suspension extend beyond 18 months, 
unless such proceedings have been ini-
tiated within that period. 

(c) The suspending official shall no-
tify the Department of Justice of an 
impending termination of a suspension, 
at least 30 days before the 12-month pe-
riod expires, to give that Department 
an opportunity to request an exten-
sion.

§ 1006.420 Scope of suspension. 
The scope of a suspension is the same 

as the scope of a debarment (see 
§ 1006.325), except that the procedures of 
§§ 1006.410 through 1006.413 shall be used 
in imposing a suspension.

Subpart E—Responsibilities of GSA, 
Agency and Participants

§ 1006.500 GSA responsibilities. 
(a) In accordance with the OMB 

guidelines, GSA shall compile, main-
tain, and distribute a list of all persons 
who have been debarred, suspended, or 
voluntarily excluded by agencies under 
Executive Order 12549 and these regula-
tions, and those who have been deter-
mined to be ineligible. 

(b) At a minimum, this list shall in-
dicate: 

(1) The names and addresses of all 
debarred, suspended, ineligible, and 
voluntarily excluded persons, in alpha-
betical order, with cross-references 
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when more than one name is involved 
in a single action; 

(2) The type of action; 
(3) The cause for the action; 
(4) The scope of the action; 
(5) Any termination date for each 

listing; and 
(6) The agency and name and tele-

phone number of the agency point of 
contact for the action.

§ 1006.505 Inter-American Foundation 
responsibilities. 

(a) The agency shall provide GSA 
with current information concerning 
debarments, suspensions, determina-
tions of ineligibility, and voluntary ex-
clusions it has taken. Until February 
18, 1989, the agency shall also provide 
GSA and OMB with information con-
cerning all transactions in which Inter-
American Foundation has granted ex-
ceptions under § 1006.215 permitting 
participation by debarred, suspended, 
or voluntarily excluded persons. 

(b) Unless an alternative schedule is 
agreed to by GSA, the agency shall ad-
vise GSA of the information set forth 
in § 1006.500(b) and of the exceptions 
granted under § 1006.215 within five 
working days after taking such ac-
tions. 

(c) The agency shall direct inquiries 
concerning listed persons to the agency 
that took the action. 

(d) Agency officials shall check the 
Nonprocurement List before entering 
covered transactions to determine 
whether a participant in a primary 
transaction is debarred, suspended, in-
eligible, or voluntarily excluded (Tel. 
#). 

(e) Agency officials shall check the 
Nonprocurement List before approving 
principals or lower tier participants 
where agency approval of the principal 
or lower tier participant is required 
under the terms of the transaction, to 
determine whether such principals or 
participants are debarred, suspended, 
ineligible, or voluntarily excluded.

§ 1006.510 Participants’ responsibil-
ities. 

(a) Certification by participants in pri-
mary covered transactions. Each partici-
pant shall submit the certification in 
appendix A to this part for it and its 

principals at the time the participant 
submits its proposal in connection with 
a primary covered transaction, except 
that States need only complete such 
certification as to their principals. 
Participants may decide the method 
and frequency by which they determine 
the eligibility of their principals. In 
addition, each participant may, but is 
not required to, check the Nonprocure-
ment List for its principals (Tel. #). 
Adverse information on the certifi-
cation will not necessarily result in de-
nial of participation. However, the cer-
tification, and any additional informa-
tion pertaining to the certification 
submitted by the participant, shall be 
considered in the administration of 
covered transactions. 

(b) Certification by participants in 
lower tier covered transactions. (1) Each 
participant shall require participants 
in lower tier covered transactions to 
include the certification in appendix B 
to this part for it and its principals in 
any proposal submitted in connection 
with such lower tier covered trans-
actions. 

(2) A participant may rely upon the 
certification of a prospective partici-
pant in a lower tier covered trans-
action that it and its principals are not 
debarred, suspended, ineligible, or vol-
untarily excluded from the covered 
transaction by any Federal agency, un-
less it knows that the certification is 
erroneous. Participants may decide the 
method and frequency by which they 
determine the eligibility of their prin-
cipals. In addition, a participant may, 
but is not required to, check the Non-
procurement List for its principals and 
for participants (Tel. #). 

(c) Changed circumstances regarding 
certification. A participant shall provide 
immediate written notice to Inter-
American Foundation if at any time 
the participant learns that its certifi-
cation was erroneous when submitted 
or has become erroneous by reason of 
changed circumstances. Participants in 
lower tier covered transactions shall 
provide the same updated notice to the 
participant to which it submitted its 
proposal.
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Subpart F—Drug-Free Workplace 
Requirements (Grants)

SOURCE: 55 FR 21688, 21694, May 25, 1990, un-
less otherwise noted.

§ 1006.600 Purpose. 
(a) The purpose of this subpart is to 

carry out the Drug-Free Workplace Act 
of 1988 by requiring that— 

(1) A grantee, other than an indi-
vidual, shall certify to the agency that 
it will provide a drug-free workplace; 

(2) A grantee who is an individual 
shall certify to the agency that, as a 
condition of the grant, he or she will 
not engage in the unlawful manufac-
ture, distribution, dispensing, posses-
sion or use of a controlled substance in 
conducting any activity with the 
grant. 

(b) Requirements implementing the 
Drug-Free Workplace Act of 1988 for 
contractors with the agency are found 
at 48 CFR subparts 9.4, 23.5, and 52.2.

§ 1006.605 Definitions. 
(a) Except as amended in this sec-

tion, the definitions of § 1006.105 apply 
to this subpart. 

(b) For purposes of this subpart— 
(1) Controlled substance means a con-

trolled substance in schedules I 
through V of the Controlled Substances 
Act (21 U.S.C. 812), and as further de-
fined by regulation at 21 CFR 1308.11 
through 1308.15; 

(2) Conviction means a finding of guilt 
(including a plea of nolo contendere) or 
imposition of sentence, or both, by any 
judicial body charged with the respon-
sibility to determine violations of the 
Federal or State criminal drug stat-
utes; 

(3) Criminal drug statute means a Fed-
eral or non-Federal criminal statute 
involving the manufacture, distribu-
tion, dispensing, use, or possession of 
any controlled substance; 

(4) Drug-free workplace means a site 
for the performance of work done in 
connection with a specific grant at 
which employees of the grantee are 
prohibited from engaging in the unlaw-
ful manufacture, distribution, dis-
pensing, possession, or use of a con-
trolled substance; 

(5) Employee means the employee of a 
grantee directly engaged in the per-

formance of work under the grant, in-
cluding: 

(i) All direct charge employees; 
(ii) All indirect charge employees, un-

less their impact or involvement is in-
significant to the performance of the 
grant; and, 

(iii) Temporary personnel and con-
sultants who are directly engaged in 
the performance of work under the 
grant and who are on the grantee’s 
payroll. 
This definition does not include work-
ers not on the payroll of the grantee 
(e.g., volunteers, even if used to meet a 
matching requirement; consultants or 
independent contractors not on the 
payroll; or employees of subrecipients 
or subcontractors in covered work-
places); 

(6) Federal agency or agency means 
any United States executive depart-
ment, military department, govern-
ment corporation, government con-
trolled corporation, any other estab-
lishment in the executive branch (in-
cluding the Executive Office of the 
President), or any independent regu-
latory agency; 

(7) Grant means an award of financial 
assistance, including a cooperative 
agreement, in the form of money, or 
property in lieu of money, by a Federal 
agency directly to a grantee. The term 
grant includes block grant and entitle-
ment grant programs, whether or not 
exempted from coverage under the 
grants management government-wide 
common rule on uniform administra-
tive requirements for grants and coop-
erative agreements. The term does not 
include technical assistance that pro-
vides services instead of money, or 
other assistance in the form of loans, 
loan guarantees, interest subsidies, in-
surance, or direct appropriations; or 
any veterans’ benefits to individuals, 
i.e., any benefit to veterans, their fami-
lies, or survivors by virtue of the serv-
ice of a veteran in the Armed Forces of 
the United States; 

(8) Grantee means a person who ap-
plies for or receives a grant directly 
from a Federal agency (except another 
Federal agency); 

(9) Individual means a natural person; 
(10) State means any of the States of 

the United States, the District of Co-
lumbia, the Commonwealth of Puerto 
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Rico, any territory or possession of the 
United States, or any agency of a 
State, exclusive of institutions of high-
er education, hospitals, and units of 
local government. A State instrumen-
tality will be considered part of the 
State government if it has a written 
determination from a State govern-
ment that such State considers the in-
strumentality to be an agency of the 
State government.

§ 1006.610 Coverage. 
(a) This subpart applies to any grant-

ee of the agency. 
(b) This subpart applies to any grant, 

except where application of this sub-
part would be inconsistent with the 
international obligations of the United 
States or the laws or regulations of a 
foreign government. A determination 
of such inconsistency may be made 
only by the agency head or his/her des-
ignee. 

(c) The provisions of subparts A, B, C, 
D and E of this part apply to matters 
covered by this subpart, except where 
specifically modified by this subpart. 
In the event of any conflict between 
provisions of this subpart and other 
provisions of this part, the provisions 
of this subpart are deemed to control 
with respect to the implementation of 
drug-free workplace requirements con-
cerning grants.

§ 1006.615 Grounds for suspension of 
payments, suspension or termi-
nation of grants, or suspension or 
debarment. 

A grantee shall be deemed in viola-
tion of the requirements of this sub-
part if the agency head or his or her of-
ficial designee determines, in writing, 
that— 

(a) The grantee has made a false cer-
tification under § 1006.630; 

(b) With respect to a grantee other 
than an individual— 

(1) The grantee has violated the cer-
tification by failing to carry out the 
requirements of paragraphs (A)(a)–(g) 
and/or (B) of the certification (Alter-
nate I to appendix C) or 

(2) Such a number of employees of 
the grantee have been convicted of vio-
lations of criminal drug statutes for 
violations occurring in the workplace 
as to indicate that the grantee has 

failed to make a good faith effort to 
provide a drug-free workplace. 

(c) With respect to a grantee who is 
an individual— 

(1) The grantee has violated the cer-
tification by failing to carry out its re-
quirements (Alternate II to appendix 
C); or 

(2) The grantee is convicted of a 
criminal drug offense resulting from a 
violation occurring during the conduct 
of any grant activity.

§ 1006.620 Effect of violation. 
(a) In the event of a violation of this 

subpart as provided in § 1006.615, and in 
accordance with applicable law, the 
grantee shall be subject to one or more 
of the following actions: 

(1) Suspension of payments under the 
grant; 

(2) Suspension or termination of the 
grant; and 

(3) Suspension or debarment of the 
grantee under the provisions of this 
part. 

(b) Upon issuance of any final deci-
sion under this part requiring debar-
ment of a grantee, the debarred grant-
ee shall be ineligible for award of any 
grant from any Federal agency for a 
period specified in the decision, not to 
exceed five years (see § 1006.320(a)(2) of 
this part).

§ 1006.625 Exception provision. 
The agency head may waive with re-

spect to a particular grant, in writing, 
a suspension of payments under a 
grant, suspension or termination of a 
grant, or suspension or debarment of a 
grantee if the agency head determines 
that such a waiver would be in the pub-
lic interest. This exception authority 
cannot be delegated to any other offi-
cial.

§ 1006.630 Certification requirements 
and procedures. 

(a)(1) As a prior condition of being 
awarded a grant, each grantee shall 
make the appropriate certification to 
the Federal agency providing the 
grant, as provided in appendix C to this 
part. 

(2) Grantees are not required to make 
a certification in order to continue re-
ceiving funds under a grant awarded 
before March 18, 1989, or under a no-
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cost time extension of such a grant. 
However, the grantee shall make a one-
time drug-free workplace certification 
for a non-automatic continuation of 
such a grant made on or after March 
18, 1989. 

(b) Except as provided in this section, 
all grantees shall make the required 
certification for each grant. For man-
datory formula grants and entitle-
ments that have no application proc-
ess, grantees shall submit a one-time 
certification in order to continue re-
ceiving awards. 

(c) A grantee that is a State may 
elect to make one certification in each 
Federal fiscal year. States that pre-
viously submitted an annual certifi-
cation are not required to make a cer-
tification for Fiscal Year 1990 until 
June 30, 1990. Except as provided in 
paragraph (d) of this section, this cer-
tification shall cover all grants to all 
State agencies from any Federal agen-
cy. The State shall retain the original 
of this statewide certification in its 
Governor’s office and, prior to grant 
award, shall ensure that a copy is sub-
mitted individually with respect to 
each grant, unless the Federal agency 
has designated a central location for 
submission. 

(d)(1) The Governor of a State may 
exclude certain State agencies from 
the statewide certification and author-
ize these agencies to submit their own 
certifications to Federal agencies. The 
statewide certification shall name any 
State agencies so excluded. 

(2) A State agency to which the 
statewide certification does not apply, 
or a State agency in a State that does 
not have a statewide certification, may 
elect to make one certification in each 
Federal fiscal year. State agencies that 
previously submitted a State agency 
certification are not required to make 
a certification for Fiscal Year 1990 
until June 30, 1990. The State agency 
shall retain the original of this State 
agency-wide certification in its central 
office and, prior to grant award, shall 
ensure that a copy is submitted indi-
vidually with respect to each grant, 
unless the Federal agency designates a 
central location for submission. 

(3) When the work of a grant is done 
by more than one State agency, the 
certification of the State agency di-

rectly receiving the grant shall be 
deemed to certify compliance for all 
workplaces, including those located in 
other State agencies. 

(e)(1) For a grant of less than 30 days 
performance duration, grantees shall 
have this policy statement and pro-
gram in place as soon as possible, but 
in any case by a date prior to the date 
on which performance is expected to be 
completed. 

(2) For a grant of 30 days or more per-
formance duration, grantees shall have 
this policy statement and program in 
place within 30 days after award. 

(3) Where extraordinary cir-
cumstances warrant for a specific 
grant, the grant officer may determine 
a different date on which the policy 
statement and program shall be in 
place.

§ 1006.635 Reporting of and employee 
sanctions for convictions of crimi-
nal drug offenses. 

(a) When a grantee other than an in-
dividual is notified that an employee 
has been convicted for a violation of a 
criminal drug statute occurring in the 
workplace, it shall take the following 
actions: 

(1) Within 10 calendar days of receiv-
ing notice of the conviction, the grant-
ee shall provide written notice, includ-
ing the convicted employee’s position 
title, to every grant officer, or other 
designee on whose grant activity the 
convicted employee was working, un-
less a Federal agency has designated a 
central point for the receipt of such no-
tifications. Notification shall include 
the identification number(s) for each of 
the Federal agency’s affected grants. 

(2) Within 30 calendar days of receiv-
ing notice of the conviction, the grant-
ee shall do the following with respect 
to the employee who was convicted. 

(i) Take appropriate personnel action 
against the employee, up to and includ-
ing termination, consistent with re-
quirements of the Rehabilitation Act 
of 1973, as amended; or 

(ii) Require the employee to partici-
pate satisfactorily in a drug abuse as-
sistance or rehabilitation program ap-
proved for such purposes by a Federal, 
State, or local health, law enforce-
ment, or other appropriate agency. 
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(b) A grantee who is an individual 
who is convicted for a violation of a 
criminal drug statute occurring during 
the conduct of any grant activity shall 
report the conviction, in writing, with-
in 10 calendar days, to his or her Fed-
eral agency grant officer, or other des-
ignee, unless the Federal agency has 
designated a central point for the re-
ceipt of such notices. Notification shall 
include the identification number(s) 
for each of the Federal agency’s af-
fected grants. 

(Approved by the Office of Management and 
Budget under control number 0991–0002)

APPENDIX A TO PART 1006—CERTIFI-
CATION REGARDING DEBARMENT, 
SUSPENSION, AND OTHER RESPONSI-
BILITY MATTERS—PRIMARY COVERED 
TRANSACTIONS 

Instructions for Certification 

1. By signing and submitting this proposal, 
the prospective primary participant is pro-
viding the certification set out below. 

2. The inability of a person to provide the 
certification required below will not nec-
essarily result in denial of participation in 
this covered transaction. The prospective 
participant shall submit an explanation of 
why it cannot provide the certification set 
out below. The certification or explanation 
will be considered in connection with the de-
partment or agency’s determination whether 
to enter into this transaction. However, fail-
ure of the prospective primary participant to 
furnish a certification or an explanation 
shall disqualify such person from participa-
tion in this transaction. 

3. The certification in this clause is a ma-
terial representation of fact upon which reli-
ance was placed when the department or 
agency determined to enter into this trans-
action. If it is later determined that the pro-
spective primary participant knowingly ren-
dered an erroneous certification, in addition 
to other remedies available to the Federal 
Government, the department or agency may 
terminate this transaction for cause or de-
fault. 

4. The prospective primary participant 
shall provide immediate written notice to 
the department or agency to which this pro-
posal is submitted if at any time the pro-
spective primary participant learns that its 
certification was erroneous when submitted 
or has become erroneous by reason of 
changed circumstances. 

5. The terms covered transaction, debarred, 
suspended, ineligible, lower tier covered trans-
action, participant, person, primary covered 
transaction, principal, proposal, and volun-
tarily excluded, as used in this clause, have 

the meanings set out in the Definitions and 
Coverage sections of the rules implementing 
Executive Order 12549. You may contact the 
department or agency to which this proposal 
is being submitted for assistance in obtain-
ing a copy of those regulations. 

6. The prospective primary participant 
agrees by submitting this proposal that, 
should the proposed covered transaction be 
entered into, it shall not knowingly enter 
into any lower tier covered transaction with 
a person who is proposed for debarment 
under 48 CFR part 9, subpart 9.4, debarred, 
suspended, declared ineligible, or voluntarily 
excluded from participation in this covered 
transaction, unless authorized by the depart-
ment or agency entering into this trans-
action. 

7. The prospective primary participant fur-
ther agrees by submitting this proposal that 
it will include the clause titled ‘‘Certifi-
cation Regarding Debarment, Suspension, 
Ineligibility and Voluntary Exclusion-Lower 
Tier Covered Transaction,’’ provided by the 
department or agency entering into this cov-
ered transaction, without modification, in 
all lower tier covered transactions and in all 
solicitations for lower tier covered trans-
actions. 

8. A participant in a covered transaction 
may rely upon a certification of a prospec-
tive participant in a lower tier covered 
transaction that it is not proposed for debar-
ment under 48 CFR part 9, subpart 9.4, 
debarred, suspended, ineligible, or volun-
tarily excluded from the covered trans-
action, unless it knows that the certification 
is erroneous. A participant may decide the 
method and frequency by which it deter-
mines the eligibility of its principals. Each 
participant may, but is not required to, 
check the List of Parties Excluded from Fed-
eral Procurement and Nonprocurement Pro-
grams. 

9. Nothing contained in the foregoing shall 
be construed to require establishment of a 
system of records in order to render in good 
faith the certification required by this 
clause. The knowledge and information of a 
participant is not required to exceed that 
which is normally possessed by a prudent 
person in the ordinary course of business 
dealings. 

10. Except for transactions authorized 
under paragraph 6 of these instructions, if a 
participant in a covered transaction know-
ingly enters into a lower tier covered trans-
action with a person who is proposed for de-
barment under 48 CFR part 9, subpart 9.4, 
suspended, debarred, ineligible, or volun-
tarily excluded from participation in this 
transaction, in addition to other remedies 
available to the Federal Government, the de-
partment or agency may terminate this 
transaction for cause or default. 
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Certification Regarding Debarment, Suspension, 
and Other Responsibility Matters—Primary 
Covered Transactions 

(1) The prospective primary participant 
certifies to the best of its knowledge and be-
lief, that it and its principals: 

(a) Are not presently debarred, suspended, 
proposed for debarment, declared ineligible, 
or voluntarily excluded by any Federal de-
partment or agency; 

(b) Have not within a three-year period 
preceding this proposal been convicted of or 
had a civil judgment rendered against them 
for commission of fraud or a criminal offense 
in connection with obtaining, attempting to 
obtain, or performing a public (Federal, 
State or local) transaction or contract under 
a public transaction; violation of Federal or 
State antitrust statutes or commission of 
embezzlement, theft, forgery, bribery, fal-
sification or destruction of records, making 
false statements, or receiving stolen prop-
erty; 

(c) Are not presently indicted for or other-
wise criminally or civilly charged by a gov-
ernmental entity (Federal, State or local) 
with commission of any of the offenses enu-
merated in paragraph (1)(b) of this certifi-
cation; and 

(d) Have not within a three-year period 
preceding this application/proposal had one 
or more public transactions (Federal, State 
or local) terminated for cause or default. 

(2) Where the prospective primary partici-
pant is unable to certify to any of the state-
ments in this certification, such prospective 
participant shall attach an explanation to 
this proposal. 

[60 FR 33042, 33046, June 26, 1995]

APPENDIX B TO PART 1006—CERTIFI-
CATION REGARDING DEBARMENT, 
SUSPENSION, INELIGIBILITY AND VOL-
UNTARY EXCLUSION—LOWER TIER 
COVERED TRANSACTIONS 

Instructions for Certification 

1. By signing and submitting this proposal, 
the prospective lower tier participant is pro-
viding the certification set out below. 

2. The certification in this clause is a ma-
terial representation of fact upon which reli-
ance was placed when this transaction was 
entered into. If it is later determined that 
the prospective lower tier participant know-
ingly rendered an erroneous certification, in 
addition to other remedies available to the 
Federal Government the department or 
agency with which this transaction origi-
nated may pursue available remedies, includ-
ing suspension and/or debarment. 

3. The prospective lower tier participant 
shall provide immediate written notice to 
the person to which this proposal is sub-
mitted if at any time the prospective lower 

tier participant learns that its certification 
was erroneous when submitted or had be-
come erroneous by reason of changed cir-
cumstances. 

4. The terms covered transaction, debarred, 
suspended, ineligible, lower tier covered trans-
action, participant, person, primary covered 
transaction, principal, proposal, and volun-
tarily excluded, as used in this clause, have 
the meaning set out in the Definitions and 
Coverage sections of rules implementing Ex-
ecutive Order 12549. You may contact the 
person to which this proposal is submitted 
for assistance in obtaining a copy of those 
regulations. 

5. The prospective lower tier participant 
agrees by submitting this proposal that, 
should the proposed covered transaction be 
entered into, it shall not knowingly enter 
into any lower tier covered transaction with 
a person who is proposed for debarment 
under 48 CFR part 9, subpart 9.4, debarred, 
suspended, declared ineligible, or voluntarily 
excluded from participation in this covered 
transaction, unless authorized by the depart-
ment or agency with which this transaction 
originated. 

6. The prospective lower tier participant 
further agrees by submitting this proposal 
that it will include this clause titled ‘‘Cer-
tification Regarding Debarment, Suspension, 
Ineligibility and Voluntary Exclusion-Lower 
Tier Covered Transaction,’’ without modi-
fication, in all lower tier covered trans-
actions and in all solicitations for lower tier 
covered transactions. 

7. A participant in a covered transaction 
may rely upon a certification of a prospec-
tive participant in a lower tier covered 
transaction that it is not proposed for debar-
ment under 48 CFR part 9, subpart 9.4, 
debarred, suspended, ineligible, or volun-
tarily excluded from covered transactions, 
unless it knows that the certification is erro-
neous. A participant may decide the method 
and frequency by which it determines the 
eligibility of its principals. Each participant 
may, but is not required to, check the List of 
Parties Excluded from Federal Procurement 
and Nonprocurement Programs. 

8. Nothing contained in the foregoing shall 
be construed to require establishment of a 
system of records in order to render in good 
faith the certification required by this 
clause. The knowledge and information of a 
participant is not required to exceed that 
which is normally possessed by a prudent 
person in the ordinary course of business 
dealings. 

9. Except for transactions authorized under 
paragraph 5 of these instructions, if a partic-
ipant in a covered transaction knowingly en-
ters into a lower tier covered transaction 
with a person who is proposed for debarment 
under 48 CFR part 9, subpart 9.4, suspended, 
debarred, ineligible, or voluntarily excluded 
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from participation in this transaction, in ad-
dition to other remedies available to the 
Federal Government, the department or 
agency with which this transaction origi-
nated may pursue available remedies, includ-
ing suspension and/or debarment. 

Certification Regarding Debarment, Suspension, 
Ineligibility an Voluntary Exclusion—Lower 
Tier Covered Transactions 

(1) The prospective lower tier participant 
certifies, by submission of this proposal, that 
neither it nor its principals is presently 
debarred, suspended, proposed for debarment, 
declared ineligible, or voluntarily excluded 
from participation in this transaction by any 
Federal department or agency. 

(2) Where the prospective lower tier partic-
ipant is unable to certify to any of the state-
ments in this certification, such prospective 
participant shall attach an explanation to 
this proposal. 

[60 FR 33042, 33046, June 26, 1995]

APPENDIX C TO PART 1006—CERTIFI-
CATION REGARDING DRUG-FREE 
WORKPLACE REQUIREMENTS 

Instructions for Certification 

1. By signing and/or submitting this appli-
cation or grant agreement, the grantee is 
providing the certification set out below. 

2. The certification set out below is a ma-
terial representation of fact upon which reli-
ance is placed when the agency awards the 
grant. If it is later determined that the 
grantee knowingly rendered a false certifi-
cation, or otherwise violates the require-
ments of the Drug-Free Workplace Act, the 
agency, in addition to any other remedies 
available to the Federal Government, may 
take action authorized under the Drug-Free 
Workplace Act. 

3. For grantees other than individuals, Al-
ternate I applies. 

4. For grantees who are individuals, Alter-
nate II applies. 

5. Workplaces under grants, for grantees 
other than individuals, need not be identified 
on the certification. If known, they may be 
identified in the grant application. If the 
grantee does not identify the workplaces at 
the time of application, or upon award, if 
there is no application, the grantee must 
keep the identity of the workplace(s) on file 
in its office and make the information avail-
able for Federal inspection. Failure to iden-
tify all known workplaces constitutes a vio-
lation of the grantee’s drug-free workplace 
requirements. 

6. Workplace identifications must include 
the actual address of buildings (or parts of 
buildings) or other sites where work under 
the grant takes place. Categorical descrip-
tions may be used (e.g., all vehicles of a mass 
transit authority or State highway depart-

ment while in operation, State employees in 
each local unemployment office, performers 
in concert halls or radio studios). 

7. If the workplace identified to the agency 
changes during the performance of the grant, 
the grantee shall inform the agency of the 
change(s), if it previously identified the 
workplaces in question (see paragraph five). 

8. Definitions of terms in the Nonprocure-
ment Suspension and Debarment common 
rule and Drug-Free Workplace common rule 
apply to this certification. Grantees’ atten-
tion is called, in particular, to the following 
definitions from these rules: 

Controlled substance means a controlled 
substance in Schedules I through V of the 
Controlled Substances Act (21 U.S.C. 812) and 
as further defined by regulation (21 CFR 
1308.11 through 1308.15); 

Conviction means a finding of guilt (includ-
ing a plea of nolo contendere) or imposition 
of sentence, or both, by any judicial body 
charged with the responsibility to determine 
violations of the Federal or State criminal 
drug statutes; 

Criminal drug statute means a Federal or 
non-Federal criminal statute involving the 
manufacture, distribution, dispensing, use, 
or possession of any controlled substance; 

Employee means the employee of a grantee 
directly engaged in the performance of work 
under a grant, including: (i) All direct charge 
employees; (ii) All indirect charge employees 
unless their impact or involvement is insig-
nificant to the performance of the grant; 
and, (iii) Temporary personnel and consult-
ants who are directly engaged in the per-
formance of work under the grant and who 
are on the grantee’s payroll. This definition 
does not include workers not on the payroll 
of the grantee (e.g., volunteers, even if used 
to meet a matching requirement; consult-
ants or independent contractors not on the 
grantee’s payroll; or employees of subrecipi-
ents or subcontractors in covered work-
places). 

Certification Regarding Drug-Free Workplace 
Requirements 

Alternate I. (GRANTEES OTHER THAN 
INDIVIDUALS) 

A. The grantee certifies that it will or will 
continue to provide a drug-free workplace 
by: 

(a) Publishing a statement notifying em-
ployees that the unlawful manufacture, dis-
tribution, dispensing, possession, or use of a 
controlled substance is prohibited in the 
grantee’s workplace and specifying the ac-
tions that will be taken against employees 
for violation of such prohibition; 

(b) Establishing an ongoing drug-free 
awareness program to inform employees 
about— 

(1) The dangers of drug abuse in the work-
place; 
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(2) The grantee’s policy of maintaining a 
drug-free workplace; 

(3) Any available drug counseling, rehabili-
tation, and employee assistance programs; 
and 

(4) The penalties that may be imposed 
upon employees for drug abuse violations oc-
curring in the workplace; 

(c) Making it a requirement that each em-
ployee to be engaged in the performance of 
the grant be given a copy of the statement 
required by paragraph (a); 

(d) Notifying the employee in the state-
ment required by paragraph (a) that, as a 
condition of employment under the grant, 
the employee will— 

(1) Abide by the terms of the statement; 
and 

(2) Notify the employer in writing of his or 
her conviction for a violation of a criminal 
drug statute occurring in the workplace no 
later than five calendar days after such con-
viction; 

(e) Notifying the agency in writing, within 
ten calendar days after receiving notice 
under paragraph (d)(2) from an employee or 
otherwise receiving actual notice of such 
conviction. Employers of convicted employ-
ees must provide notice, including position 
title, to every grant officer or other designee 
on whose grant activity the convicted em-
ployee was working, unless the Federal agen-
cy has designated a central point for the re-
ceipt of such notices. Notice shall include 
the identification number(s) of each affected 
grant; 

(f) Taking one of the following actions, 
within 30 calendar days of receiving notice 
under paragraph (d)(2), with respect to any 
employee who is so convicted— 

(1) Taking appropriate personnel action 
against such an employee, up to and includ-
ing termination, consistent with the require-
ments of the Rehabilitation Act of 1973, as 
amended; or 

(2) Requiring such employee to participate 
satisfactorily in a drug abuse assistance or 
rehabilitation program approved for such 
purposes by a Federal, State, or local health, 
law enforcement, or other appropriate agen-
cy; 

(g) Making a good faith effort to continue 
to maintain a drug-free workplace through 
implementation of paragraphs (a), (b), (c), 
(d), (e) and (f). 

B. The grantee may insert in the space pro-
vided below the site(s) for the performance of 
work done in connection with the specific 
grant:

Place of Performance (Street address, city, 
county, state, zip code) 

llllllllllllllllllllllll

llllllllllllllllllllllll

llllllllllllllllllllllll

Check b if there are workplaces on file that 
are not identified here. 

Alternate II. (GRANTEES WHO ARE 
INDIVIDUALS) 

(a) The grantee certifies that, as a condi-
tion of the grant, he or she will not engage 
in the unlawful manufacture, distribution, 
dispensing, possession, or use of a controlled 
substance in conducting any activity with 
the grant; 

(b) If convicted of a criminal drug offense 
resulting from a violation occurring during 
the conduct of any grant activity, he or she 
will report the conviction, in writing, within 
10 calendar days of the conviction, to every 
grant officer or other designee, unless the 
Federal agency designates a central point for 
the receipt of such notices. When notice is 
made to such a central point, it shall include 
the identification number(s) of each affected 
grant. 

[55 FR 21690, 21694, May 25, 1990]

PART 1007—SALARY OFFSET

1007.1 Purpose and scope. 
1007.2 Definitions. 
1007.3 Applicability. 
1007.4 Notice requirements. 
1007.5 Hearing. 
1007.6 Written decision. 
1007.7 Coordinating offset with another Fed-

eral agency. 
1007.8 Procedures for salary offset. 
1007.9 Refunds. 
1007.10 Statute of limitations. 
1007.11 Non-waiver of rights. 
1007.12 Interest, penalties, and administra-

tive costs.

AUTHORITY: 5 U.S.C. 5514, E.O. 12107, 3 CFR, 
1978 Comp., p. 264; 5 CFR part 550, subpart K, 
and 22 U.S.C. 290f(e)(11).

SOURCE: 57 FR 2837, Jan. 24, 1992, unless 
otherwise noted.

§ 1007.1 Purpose and scope. 
(a) This regulation provides proce-

dures for the collection by administra-
tive offset of a federal employee’s sal-
ary without his/her consent to satisfy 
certain debts owed to the federal gov-
ernment. These regulations apply to all 
federal employees who owe debts to the 
Inter-American Foundation (IAF) and 
to current employees of the Inter-
American Foundation who owe debts to 
other federal agencies. This regulation 
does not apply when the employee con-
sents to recovery from his/her current 
pay account. 

(b) This regulation does not apply to 
debts or claims arising under: 

(1) The Internal Revenue Code of 1954, 
as amended, 26 U.S.C. 1 et seq.; 
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(2) The Social Security Act, 42 U.S.C. 
301 et seq.; 

(3) The tariff laws of the United 
States; or 

(4) Any case where a collection of a 
debt by salary offset is explicitly pro-
vided for or prohibited by another stat-
ute. 

(c) This regulation does not apply to 
any adjustment to pay arising out of 
an employee’s selection of coverage or 
a change in coverage under a federal 
benefits program requiring periodic de-
ductions from pay if the amount to be 
recovered was accumulated over four 
pay periods or less. 

(d) This regulation does not preclude 
the compromise, suspension, or termi-
nation of collection action where ap-
propriate under the standards imple-
menting the Federal Claims Collection 
Act, 31 U.S.C. 3711 et seq., 4 CFR parts 
101 through 105, 45 CFR part 1177. 

(e) This regulation does not preclude 
an employee from requesting waiver of 
an overpayment under 5 U.S.C. 5584, 10 
U.S.C. 2774 or 32 U.S.C. 716 or in any 
way questioning the amount or valid-
ity of the debt by submitting a subse-
quent claim to the General Accounting 
Office. This regulation does not pre-
clude an employee from requesting a 
waiver pursuant to other statutory 
provisions applicable to the particular 
debt being collected. 

(f) Matters not addressed in these 
regulations should be reviewed in ac-
cordance with the Federal Claims Col-
lection Standards at 4 CFR 101.1 et seq.

§ 1007.2 Definitions. 
For the purposes of the part, the fol-

lowing definitions will apply: 
Agency means an executive agency as 

defined at 5 U.S.C. 105 including the 
U.S. Postal Service, the U.S. Postal 
Commission, a military department as 
defined at 5 U.S.C. 102, an agency or 
court in the judicial branch, an agency 
of the legislative branch including the 
U.S. Senate and House of Representa-
tives and other independent establish-
ments that are entities of the Federal 
government. 

Creditor Agency means the agency to 
which the debt is owed. 

Debt means an amount owed to the 
United States from sources which in-
clude loans insured or guaranteed by 

the United States and all other 
amounts due the United States from 
fees, leases, rents, royalties, services, 
sales of real or personal property, over-
payments, penalties, damages, inter-
ests, fines, forfeitures (except those 
arising under the Uniform Code of Mili-
tary Justice), and all other similar 
sources. 

Disposable pay means the amount 
that remains from an employee’s fed-
eral pay after the required deductions 
for social security, federal, state or 
local income tax, health insurance pre-
miums, retirement contributions, life 
insurance premiums, federal employ-
ment taxes, and any other deductions 
that are required to be withheld by 
law. 

Hearing official means an individual 
responsible for conducting any hearing 
with respect to the existence or 
amount of a debt claimed and who ren-
ders a decision on the basis of such 
hearing. A hearing official may not be 
under the supervision or control of the 
President of the Inter-American Foun-
dation. 

Paying Agency means the agency that 
employs the individual who owes the 
debt and authorizes the payment of his/
her current pay. 

President means the President of the 
Inter-American Foundation or the 
President’s designee. 

Salary offset means an administrative 
offset to collect a debt pursuant to 5 
U.S.C. 5514 by deduction(s) at one or 
more officially established pay inter-
vals from the current pay account of 
an employee without his/her consent.

§ 1007.3 Applicability. 
(a) These regulations are to be fol-

lowed when: 
(1) The Inter-American Foundation is 

owed a debt by an individual currently 
employed by another federal agency; 

(2) The Inter-American Foundation is 
owed a debt by an individual who is a 
current employee of the Inter-Amer-
ican Foundation; or 

(3) The Inter-American Foundation 
employs an individual who owes a debt 
to another federal agency.

§ 1007.4 Notice requirements. 
(a) Deductions shall not be made un-

less the employee is provided with 
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written notice, signed by the Presi-
dent, of the debt at least 30 days before 
salary offset commences. 

(b) The written notice shall contain: 
(1) A statement that the debt is owed 

and an explanation of its nature and 
amount; 

(2) The agency’s intention to collect 
the debt by deducting from the employ-
ee’s current disposable pay account; 

(3) The amount, frequency, proposed 
beginning date, and duration of the in-
tended deduction(s); 

(4) An explanation of interest, pen-
alties, and administrative charges, in-
cluding a statement that such charges 
will be assessed unless excused in ac-
cordance with the Federal Claims Col-
lections Standards at 4 CFR 101.1 et 
seq.; 

(5) The employee’s right to inspect, 
request, and receive a copy of govern-
ment records relating to the debt; 

(6) The opportunity to establish a 
written schedule for the voluntary re-
payment of the debt; 

(7) The right to a hearing conducted 
by an impartial hearing official; 

(8) The methods and time period for 
petitioning for hearings; 

(9) A statement that the timely filing 
of a petition for a hearing will stay the 
commencement of collection pro-
ceedings; 

(10) A statement that a final decision 
on the hearing will be issued not later 
than 60 days after the filing of the peti-
tion requesting the hearing unless the 
employee requests and the hearing offi-
cial grants a delay in the proceedings; 

(11) A statement that knowingly 
false or frivolous statements, represen-
tations, or evidence may subject the 
employee to appropriate disciplinary 
procedures; 

(12) A statement of other rights and 
remedies available to the employee 
under statutes or regulations gov-
erning the program for which the col-
lection is being made; and 

(13) Unless there are contractual or 
statutory provisions to the contrary, a 
statement that amounts paid on or de-
ducted for the debt which are later 
waived or found not owed to the United 
States will be promptly refunded to the 
employee.

§ 1007.5 Hearing. 

(a) Request for hearing. (1) An em-
ployee must file a petition for a hear-
ing in accordance with the instructions 
outlined in the agency’s notice to off-
set. 

(2) A hearing may be requested by fil-
ing a written petition addressed to the 
President of the Inter-American Foun-
dation stating why the employee dis-
putes the existence or amount of the 
debt. The petition for a hearing must 
be received by the President no later 
than fifteen (15) calendar days after the 
date of the notice to offset unless the 
employee can show good cause for fail-
ing to meet the deadline date. 

(b) Hearing procedures. (1) The hearing 
will be presided over by an impartial 
hearing official. 

(2) The hearing shall conform to pro-
cedures contained in the Federal 
Claims Collection Standards, 4 CFR 
102.3(c). The burden shall be on the em-
ployee to demonstrate that the exist-
ence or the amount of the debt is in 
error.

§ 1007.6 Written decision. 

(a) The hearing official shall issue a 
written opinion no later than 60 days 
after the hearing. 

(b) The written opinion will include: 
a statement of the facts presented to 
demonstrate the nature and origin of 
the alleged debt; the hearing official’s 
analysis, findings and conclusions; the 
amount and validity of the debt, and 
the repayment schedule.

§ 1007.7 Coordinating offset with an-
other Federal agency. 

(a) The Inter-American Foundation as 
the creditor agency. (1) When the Presi-
dent determines that an employee of 
another federal agency owes a delin-
quent debt to the Inter-American 
Foundation, the President shall as ap-
propriate: 

(i) Arrange for a hearing upon the 
proper petitioning by the employee; 

(ii) Certify to the paying agency in 
writing that the employee owes the 
debt, the amount and basis of the debt, 
the date on which payment is due, the 
date the Government’s right to collect 
the debt accrued, and that Foundation 
regulations for salary offset have been 
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approved by the Office of Personnel 
Management; 

(iii) If collection must be made in in-
stallments, the President must advise 
the paying agency of the amount or 
percentage of disposable pay to be col-
lected in each installment; 

(iv) Advise the paying agency of the 
actions taken under 5 U.S.C. 5514(b) 
and provide the dates on which action 
was taken unless the employee has 
consented to salary offset in writing or 
signed a statement acknowledging re-
ceipt of procedures required by law. 
The written consent or acknowledg-
ment must be sent to the paying agen-
cy; 

(v) If the employee is in the process 
of separating, the Foundation must 
submit its debt claim to the paying 
agency as provided in this part. The 
paying agency must certify any 
amounts already collected, notify the 
employee, and send a copy of the cer-
tification and notice of the employee’s 
separation to the Inter-American 
Foundation. If the paying agency is 
aware that the employee is entitled to 
payments from the Civil Service Re-
tirement and Disability Fund or simi-
lar payments, it must certify to the 
agency responsible for making such 
payments the amount of the debt and 
that the provisions of 5 CFR 550.1108 
have been followed; and 

(vi) If the employee has already sepa-
rated and all the payments due from 
the paying agency have been paid, the 
President may request unless other-
wise prohibited, that money payable to 
the employee from the Civil Service 
Retirement and Disability Fund or 
other similar funds be collected by ad-
ministrative offset. 

(b) The Foundation as the paying agen-
cy. (1) Upon receipt of a properly cer-
tified debt claim from another agency, 
deductions will be scheduled to begin 
at the next established pay interval. 
The employee must receive written no-
tice that the Inter-American Founda-
tion has received a certified debt claim 
from the creditor agency, the amount 
of the debt, the date salary offset will 
begin, and the amount of the deduc-
tion(s). The Inter-American Founda-
tion shall not review the merits of the 
creditor agency’s determination of the 

validity or the amount of the certified 
claim. 

(2) If the employee transfers to an-
other agency after the creditor agency 
has submitted its debt claim to the 
Inter-American Foundation and before 
the debt is collected completely, the 
Inter-American Foundation must cer-
tify the total amount collected. One 
copy of the certification must be fur-
nished to the employee. A copy must 
be furnished to the creditor agency 
with notice of the employee’s transfer.

§ 1007.8 Procedures for salary offset. 

(a) Deductions to liquidate an em-
ployee’s debt will be by the method and 
in the amount stated in the President’s 
notice of intention to offset as provided 
in § 1007.4. Debts will be collected in 
one lump sum where possible. If the 
employee is financially unable to pay 
in one lump sum, collection must be 
made in installments. 

(b) Debts will be collected by deduc-
tion at officially established pay inter-
vals from an employee’s current pay 
account unless alternative arrange-
ments for repayment are made. 

(c) Installment deductions will be 
made over a period not greater than 
the anticipated period of employment. 
The size of installment deductions 
must bear a reasonable relationship to 
the size of the debt and the employee’s 
ability to pay. The deduction for the 
pay interval for any period must not 
exceed 15% of disposable pay unless the 
employee has agreed in writing to a de-
duction of a greater amount. 

(d) Unliquidated debts may be offset 
against any financial payment due to a 
separated employee including but not 
limited to final salary or leave pay-
ments in accordance with 31 U.S.C. 
3716.

§ 1007.9 Refunds. 

(a) The Inter-American Foundation 
will refund promptly any amounts de-
ducted to satisfy debts owed to the IAF 
when the debt is waived, found not 
owed to the IAF, or when directed by 
an administrative or judicial order. 

(b) The creditor agency will promptly 
return any amounts deducted by IAF 
to satisfy debts owed to the creditor 
agency when the debt is waived, found 
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not owed, or when directed by an ad-
ministrative or judicial order. 

(c) Unless required by law, refunds 
under this subsection shall not bear in-
terest.

§ 1007.10 Statute of limitations. 
If a debt has been outstanding for 

more than 10 years after the agency’s 
right to collect the debt first accrued, 
the agency may not collect by salary 
offset unless facts material to the Gov-
ernment’s right to collect were not 
known and could not reasonably have 
been known by the official or officials 
who were charged with the responsi-
bility for discovery and collection of 
such debts.

§ 1007.11 Non-waiver of rights. 

An employee’s involuntary payment 
of all or any part of a debt collected 
under these regulations will not be 
construed as a waiver of any rights 
that employee may have under 5 U.S.C. 
5514 or any other provision of contract 
or law unless there are statutes or con-
tract(s) to the contrary.

§ 1007.12 Interest, penalties, and ad-
ministrative costs. 

Charges may be assessed for interest, 
penalties, and administrative costs in 
accordance with the Federal Claims 
Collection Standards, 4 CFR 102.13.
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1 Appendices A through D filed as part of 
the original document. 2 30 FR 6469, 3 CFR, 1964–65 Comp., p. 306.

PART 1100—EMPLOYEE 
RESPONSIBILITIES AND CONDUCT

Subpart A—General

Sec.
1100.1 Reference. 
1100.2 Purpose. 
1100.3 Definitions. 
1100.4 Policy. 
1100.5 Information to employees.

Subpart B—Conduct and Responsibilities

1100.6 Proscribed actions. 
1100.7 Responsibilities. 
1100.8 Rules of conduct. 
1100.9 Conflict of interest. 
1100.10 Outside employment. 
1100.11 Indebtedness. 
1100.12 Gifts, entertainment, and favors. 
1100.13 Financial interests. 
1100.14 Misuse of information. 
1100.15 Support of Section programs. 
1100.16 Disagreements between govern-

mental officials. 
1100.17 Use of government property. 
1100.18 Gambling, betting, and lotteries. 
1100.19 Coercion. 
1100.20 General conduct prejudicial to the 

government. 
1100.21 Miscellaneous statutory provisions.

Subpart C—Statements of Employment 
and Financial Interests

1100.22 Employees required to submit state-
ments. 

1100.23 Review of position descriptions. 
1100.24 Manner of submission—statements 

of employment and financial interests. 
1100.25 Excusable delay. 
1100.26 Special government employees. 
1100.27 Exceptions to specific appointees. 
1100.28 Supplementary statement. 
1100.29 Interests of employee’s relatives. 
1100.30 Information not required to be sub-

mitted. 
1100.31 Information not known to employ-

ees. 
1100.32 Confidentiality of employee’s state-

ments. 
1100.33 Effect of employee’s statements on 

other requirements.
APPENDIX A—EXECUTIVE ORDER 1

APPENDIX B—HOUSE CONCURRENT RESOLUTION 
175, 85TH CONGRESS 2D SESSION

APPENDIX C—DIGEST OF CONFLICT OF INTER-
EST LAWS

APPENDIX D—ETHICAL STANDARDS OF CON-
DUCT

AUTHORITY: Federal Personnel Manual, 
Chapter 735 paragraph 1–5c.

SOURCE: 40 FR 32116, July 31, 1975, unless 
otherwise noted.

Subpart A—General

§ 1100.1 Reference. 

(a) Executive Order 11222.2

(b) Federal Personnel Manual, Chap-
ter 735, Employee Responsibilities and 
Conduct.

§ 1100.2 Purpose. 

The maintenance of unusually high 
standards of honesty, integrity, and 
conduct by employees and special Gov-
ernment employees is essential to as-
sure the proper performance of the Sec-
tion’s business and the maintenance of 
confidence by citizens in their Govern-
ment. The avoidance of misconduct and 
conflicts of interest on the part of em-
ployes and special Government em-
ployees through informed judgement is 
indispensable to the maintenance of 
these standards. To accord with these 
concepts, the order sets forth the sec-
tion’s regulations prescribing stand-
ards of conduct and responsibilities and 
governing statements of employment 
and financial interests for employees 
and special Government employees.

§ 1100.3 Definitions. 

In this order, the following terms 
mean: 

(a) Employee. An officer and an em-
ployee of the United States Section of 
the International Boundary and Water 
Commission, United States and Mex-
ico, but does not include a special Gov-
ernment employee. 

(b) Person. An individual, a corpora-
tion, a company, an association, a 
firm, a partnership, a society, a joint 
stock company, or any other organiza-
tion or institution. 

(c) Section. United States Section of 
the International Boundary and Water 
Commission, United States and Mex-
ico. 

(d) Special government employee. A spe-
cial Government employee as defined 
by section 202 of title 18 of the United 
States Code who is employed by the 
Section. 
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(e) Remedial action. An action taken 
against an employee or special Govern-
ment employee as a result of a viola-
tion of this Order. Remedial action 
may include, but is not limited to: 

(1) Changes in assigned duties; 
(2) Divestment by the employee or 

special Government employees of con-
flicting interests; 

(3) Disciplinary action which may be 
in addition to any penalty prescribed 
by law; or 

(4) Disqualification for a particular 
assignment. 
Remedial action, whether disciplinary 
or otherwise, shall be effected in ac-
cordance with any applicable laws, ex-
ecutive orders, and governing regula-
tions.

§ 1100.4 Policy. 
(a) In Executive Order 11222 pre-

scribing standards of ethical conduct 
for Government officers and employ-
ees, the President asserted the fol-
lowing policy: Where Government is 
based on the consent of the governed, 
every citizen is entitled to have com-
plete confidence in the integrity of his 
government. Each individual officer, 
employee, or advisor of government 
must help to earn and must honor that 
trust by his own integrity and conduct 
in all official actions. 

(b) This order sets forth the rules and 
regulations adopted by the Section in 
response to Executive Order 11222 and 
implements chapter 735 of the Federal 
Personnel Manual. It is the obligation 
of every employee to be thoroughly fa-
miliar with the requirements herein 
and it is further the responsibility of 
each supervisor to assure complete un-
derstanding by employees in his orga-
nization. 

(c) Any information which indicates 
that an employee may have violated 
the provisions of this Order should be 
forwarded through channels by the em-
ployee’s supervisors. It should be sent 
to the supervisory official who, under 
current instructions, is authorized to 
take appropriate remedial or discipli-
nary action. Such action should be 
taken at the lowest practicable super-
visory level in order that if necessary, 
reviews may be made at a higher level 
of supervision. The official to whom in-

formation is addressed will make a 
thorough investigation of the matter 
and take appropriate action. The Per-
sonnel Director, or designated rep-
resentative, will be consulted to insure 
that proposed actions are proper and in 
accordance with applicable laws, Civil 
Service Commission regulations, and 
Section requirements. When official in-
formation is involved, the official in-
vestigating the matter will insure that 
such information is protected in ac-
cordance with applicable regulations. 

(d) Additionally, if the complaint or 
information alleges the acceptance of 
gifts or favors, or the use of official po-
sition for personal advantage, notice of 
the complaint or information shall be 
furnished immediately to the Commis-
sioner. Cases arising in the field shall 
be routed through the Executive Offi-
cer. 

(e) If the complaint or information 
originates within the Section, nec-
essary investigation and/or remedial 
action shall be initiated concurrently 
with the submission of notice to the 
Commissioner. Letters or complaints 
from outside the Section will accom-
pany the notice to the Commissioner, 
who will determine and direct the ac-
tion to be taken on them.

§ 1100.5 Information to employees. 

(a) Initial information. At the time 
they are published or revised, each em-
ployee will be furnished a copy of the 
Section’s regulations governing em-
ployee responsibilities and conduct. 
Further, the Personnel Director shall 
establish procedures to insure that em-
ployees are periodically reminded of 
these rules and regulations, at least 
annually. 

(b) Counseling service. A counseling 
service is available to provide advice 
and guidance to individual employees 
concerning their responsibilities under 
the Section’s rules and regulations. 
The Personnel Director will provide 
guidance and advice to employees re-
garding the provisions of this order. 
For the purposes of conflict of interest 
laws, the Chief, Real Estate shall serve 
as counselor.
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3 For convenience of reading, the standard 
generic pronoun usage will be followed in the 
remainder of this Order. Where the pronoun 
‘he’ is used it should be understood to in-
clude he or she; ‘him’ includes him or her; 
‘his’, his or hers; ‘himself’, himself or herself.

Subpart B—Conduct and 
Responsibilities

§ 1100.6 Proscribed actions. 

Employees are forbidden by law to 
take certain actions. An employee 
shall avoid any action which might re-
sult in, or create the appearance of: 

(a) Using public office for private 
gain; 

(b) Giving preferential treatment to 
any person; 

(c) Impeding Government efficiency 
or economy; 

(d) Losing complete independence or 
impartiality; 

(e) Making a Government decision 
outside official channels; or 

(f) Affecting adversely the confidence 
of the public in the integrity of the 
Government.

NOTE: A summary of laws pertinent to all 
Government employees is contained in ap-
pendix C.

§ 1100.7 Responsibilities. 

(a) Each employee is responsible for 
acquainting him/herself 3 with the 
standards of conduct expected of him, 
and to conduct himself, both on and off 
the job, in a manner which will insure 
that his actions reflect credit to the 
Federal Government and the Section.

(b) Supervisors will keep subordinate 
employees informed regarding the 
proper standards of conduct required. 
Before any remedial action is initiated 
against an employee whose conduct ap-
pears to be in violation of established 
standards or statutes of conduct, the 
Personnel Director or his designated 
representative will be consulted. 

(c) The Personnel Director, or his 
designated representative, will provide 
assistance and/or counseling to em-
ployees and all levels of management 
in observance of regulations pertinent 
to conduct and/or conflict of interest. 

(d) The Chief, Real Estate is the main 
point of contact on conflicts of interest 
problems. The Special Legal Assistant 

will assist on matters of legal interpre-
tation. 

(e) All employees engaged in procure-
ment and related activities have a spe-
cial responsibility for protecting the 
Government’s interests as well as for 
maintaining the reputation of the Sec-
tion for honesty, courtesy, and fair 
dealing. Accordingly, all such employ-
ees are required to become thoroughly 
familiar with the provisions of Federal 
Personnel Manual, Chapter 735, relat-
ing to procurement activities.

§ 1100.8 Rules of conduct. 

(a) The primary purpose of estab-
lishing rules of conduct is to provide 
guidance. Although the rules set forth 
in this Order are considered reasonable, 
it is recognized there will be instances 
in which one or more of these rules will 
be disregarded or violated. Provisions 
have therefore been made for the impo-
sition of remedial actions designed 
both to correct the disregard on the 
part of the offenders and to serve as a 
caution to others. 

(b) On-the-job conduct. Each employee 
is expected to: 

(1) Report promptly for work in a 
condition which will permit him to per-
form assigned duties (i.e., in appro-
priate clothing, with any required tools 
and/or equipment, and in a sober condi-
tion). 

(2) Render full, efficient, and indus-
trious service in the performance of as-
signed duties. If insufficient work is as-
signed to occupy an employee fully at 
any given time, he is expected to notify 
his supervisor so that additional work 
may be assigned. 

(3) Give ready response and enthu-
siasm to directions and instructions re-
ceived from his supervisor. 

(4) Exercise courtesy and tact in 
dealings with fellow workers and the 
public. 

(5) Maintain a clean and neat per-
sonal appearance to the maximum 
practicable extent during working 
hours. 

(6) Conserve and protect Federal 
funds, property, equipment, and mate-
rials. 

(7) Observe the various laws, rules, 
regulations, and other authoritative 
instructions, and consistently conduct 
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himself in a manner which is beyond 
reproach. 

(8) Recognize his responsibility for 
taking an active part in the Section af-
fairs. 

(9) Uphold with integrity the public 
trust involved in the position to which 
assigned. 

(c) Off-the-job conduct. While the Sec-
tion does not desire to interfere unnec-
essarily in the private lives of its em-
ployees, it does expect them to conduct 
themselves at all times in a manner 
which will not reflect unfavorably upon 
the Federal Government as their em-
ployer.

§ 1100.9 Conflict of interest. 
(a) All Section employees are bound 

to refrain from any private business or 
professional activity which would place 
them in a position where there is a 
conflict between their private interests 
and the public interests of the United 
States. Even though a technical con-
flict of interest may not exist, employ-
ees must avoid the appearance of such 
a conflict from a public confidence 
point of view. (chapter 11 of title 18 of 
the U.S. Code, enacted by Pub. L. 878–
849, effective January 21, 1963, con-
stitutes the basic conflict of interest 
statutes.)

§ 1100.10 Outside employment. 
(a) Section employees will not en-

gage in outside employment or other 
outside activities, with or without 
compensation, which— 

(1) Interferes with the performance of 
their Government duties; 

(2) May reasonably be expected to 
bring discredit upon the Section or the 
Government; or 

(3) Appears to involve a conflict of in-
terest. 

(b) All employees are prohibited from 
using their titles or positions in con-
nection with any commercial enter-
prise or in endorsing any commercial 
product or venture. 

(c) Section employees engaged in ac-
tivities related to procurement will not 
accept part-time off-duty employment 
with any person that is a contractor 
with the Government. This prohibition 
applies regardless of the nature of the 
services to be performed. (e.g., Profes-
sional employees of the Section such as 

attorneys, engineers, and accountants 
will not represent or advise a Govern-
ment contractor concerning either the 
commercial or Government pursuits of 
such person; nor will such personnel 
render services in behalf of the officers 
of contractors with whom they trans-
act business on behalf of the Govern-
ment, even though such services might 
be performed in connection with the 
personal affairs of such officers of the 
contractors.)

§ 1100.11 Indebtedness. 

(a) An employee shall pay each just 
financial obligation in a proper and 
timely manner, especially one imposed 
by law, such as Federal, State, or local 
taxes. For the purpose of this para-
graph a ‘just financial obligation’ 
means one acknowledged by the em-
ployee, imposed by law, or reduced to 
judgment by a court. 

(b) When an employee has a levy 
placed against his salary for failure to 
pay an indebtedness for Federal income 
taxes, he shall be issued a written rep-
rimand stating that failure to make 
satisfactory arrangements regarding 
future tax liabilities will be grounds 
for removal. 

(c) When an employee is the subject 
of a letter of complaint stating that he 
has not paid his State or local taxes 
and has failed to make satisfactory ar-
rangements regarding the debt, he 
shall be interviewed by the Personnel 
Director, or his designated representa-
tive in field offices. In this interview 
he shall be instructed to make satisfac-
tory arrangements for payment of his 
debt immediately and informed that 
failure to do so will be grounds for re-
moval. 

(d) When an employee is the subject 
of a letter of complaint regarding any 
other kind of indebtedness to a unit of 
government, Federal, State, or local, 
the procedure prescribed in paragraph 
(c) of this section, shall be observed. 

(e) When a creditor who holds a legal 
judgment against an employee requests 
that the Section assist in collecting 
the debt, the employee shall be inter-
viewed by the Personnel Director, or 
his designated representative in field 
offices, as appropriate. In this inter-
view he shall be instructed to pay the 
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debt in full within 90 days, or such pe-
riod of time as is acceptable to the 
creditor, and informed that failure to 
do so may be grounds for removal. 

(f) When an employee is the subject 
of a letter of complaint from a creditor 
who does not hold a legal judgment 
against the employee, the Personnel 
Director shall forward a copy of the 
letter to the employee together with a 
memorandum calling the employee’s 
attention to the provisions of this 
order. However, the Section will not 
assist the creditor in collecting the 
debt.

§ 1100.12 Gifts, entertainment, and fa-
vors. 

(a) Except as provided below, an em-
ployee shall not solicit or accept, di-
rectly or indirectly, any gift, gratuity, 
favor, entertainment, loan, or any 
other things of monetary value, from a 
person who: 

(1) Has, or is seeking to obtain, con-
tractual or other business or financial 
relations with the Section; 

(2) Conducts operations or activities 
that are regulated by the Section; or 

(3) has interests that may be substan-
tially affected by the performance or 
nonperformance of his official duty. 

(b) The restrictions set forth above 
do not apply to: 

(1) Obvious family or personal rela-
tionships, such as those between the 
employee and his parents, children, or 
spouse, when the circumstances make 
it clear that those relationships rather 
than the business of the persons con-
cerned are the motivating factors; 

(2) The acceptance of food and re-
freshments of nominal value on infre-
quent occasions in the ordinary course 
of a luncheon or dinner meeting or an 
inspection tour where an employee 
may be properly in attendance; 

(3) The acceptance of loans from 
banks or other financial institutions 
on customary terms to finance proper 
and usual activities of employees, such 
as home or automobile mortgage loans; 
and 

(4) The acceptance of unsolicited ad-
vertising or promotional material, 
such as pens, pencils, note pads, cal-
endars, and other items of nominal in-
trinsic value. 

(c) An employee shall not solicit a 
contribution from another employee 
for a gift to an official superior, make 
a donation as a gift to an official supe-
rior, or accept a gift from an employee 
receiving less pay than himself (5 
U.S.C. 7351). However, this paragraph 
does not prohibit a voluntary gift of 
nominal value or donation in a nomi-
nal amount made on a special occasion 
such as marriage, illness, or retire-
ment. 

(d) An employee shall not accept a 
gift, present, decoration, or other thing 
from a foreign government unless au-
thorized by Congress as provided by the 
Constitution and in 5 U.S.C. 7342. 

(e) This order does not preclude an 
employee from receipt of bona fide re-
imbursement, unless prohibited by law, 
for expenses of travel and such other 
necessary subsistence as is compatible 
with this Order for which no Govern-
ment payment or reimbursement is 
made. However, this Order does not 
allow an employee to be reimbursed, or 
payment to be made on his behalf, for 
excessive personal living expenses, 
gifts, entertainment, or other personal 
benefits, nor does it allow an employee 
to be reimbursed by a person for travel 
on official business under Section or-
ders when reimbursement is proscribed 
by Decision B –128527 of the Comp-
troller General dated March 7, 1967. 

(f) A gift or gratuity, the receipt of 
which is prohibited by this Order shall 
be returned to the donor with a written 
explanation why the return is nec-
essary. A copy of the written expla-
nation shall be submitted to the Per-
sonnel Director for filing in the em-
ployee’s Official Personnel Folder (left 
side). When the return of the gift is not 
possible, the gift or gratuity shall be 
submitted to the Personnel Director 
with a written explanation why the re-
turn is not feasible. The Personnel Di-
rector shall turn the gift or gratuity 
over to a public or private charity or 
charitable organization.

§ 1100.13 Financial interests. 
(a) An employee shall not: 
(1) Have a direct or indirect financial 

interest that conflicts substantially, or 
appears to conflict substantially, with 
his Government duties and responsibil-
ities; or 
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(2) Engage in, directly or indirectly, 
a financial transaction as a result of, 
or primarily relying on, information 
obtained through his Government em-
ployment. 

(b) The Order does not preclude an 
employee from having a financial in-
terest or engaging in financial trans-
actions to the same extent as a private 
citizen not employed by the Govern-
ment so long as it is not prohibited by 
law, Executive Order 11222, Chapter 735 
of the Federal Personnel Manual or 
this order.

§ 1100.14 Misuse of information. 
An employee, for the purpose of fur-

thering a private interest, shall not di-
rectly or indirectly use, or allow the 
use of, official information obtained 
through or in connection with his Gov-
ernment employment which has not 
been made available to the general 
public.

§ 1100.15 Support of Section programs. 
(a) When a Section program is based 

on law or executive order, every em-
ployee has a positive obligation to 
make it function as efficiently and eco-
nomically as possible and to support it 
as long as it is a part of recognized 
public policy. An employee may, there-
fore, properly make an address explain-
ing and interpreting such a program, 
citing its achievements, defending it 
against uninformed or unjust criticism, 
pointing out the need for possible im-
provements, or soliciting views for im-
proving it. 

(b) An employee shall not, either di-
rectly or indirectly, use appropriated 
funds to influence a Member of Con-
gress to favor or oppose legislation in 
violation of 18 U.S.C. 1913. However, an 
employee is not prohibited from: 

(1) Testifying as a representative of 
the Section on pending legislation pro-
posals before Congressional commit-
tees on request; or 

(2) Assisting Congressional commit-
tees in drafting bills or reports on re-
quest, when it is clear that the em-
ployee is serving solely as a technical 
expert under the direction of com-
mittee leadership. 

(c) Nothing in this order shall be con-
strued as depriving an employee of his 
rights as a private citizen from peti-

tioning or contacting elected rep-
resentatives pertinent to expressing 
opinions regarding Governmental oper-
ations or pending legislation.

§ 1100.16 Disagreements between gov-
ernmental officials. 

An employee shall not make public 
any disagreements with, or criticism 
of, officials, policies, or practices of the 
Section or of other Federal agencies in 
areas relating to the Section’s func-
tions. Such matters may be brought to 
the attention of the Commissioner for 
appropriate action.

§ 1100.17 Use of government property. 

An employee shall not directly or in-
directly use, or allow the use of, Gov-
ernment property of any kind, includ-
ing property leased to the Government, 
for other than officially approved ac-
tivities. An employee has a positive 
duty to protect and conserve Govern-
ment property including equipment, 
supplies, and other property entrusted 
or issued to him.

§ 1100.18 Gambling, betting, and lot-
teries. 

An employee shall not participate, 
while on Government-owned or leased 
property or while on duty for the Gov-
ernment, in any gambling activity, in-
cluding the operation of a gambling de-
vice; in conducting a lottery or pool; in 
a game for money or property; or in 
selling or purchasing a numbers slip or 
ticket.

§ 1100.19 Coercion. 

An employee shall not use his Gov-
ernment employment to coerce, or give 
the appearance of coercing, a person to 
provide financial benefit to himself or 
another person, particularly one with 
whom he has family, business ‘‘mutual 
association’’, or financial ties.

§ 1100.20 General conduct prejudicial 
to the government. 

An employee shall not engage in 
criminal, infamous, dishonest, im-
moral, or notoriously disgraceful con-
duct, or other conduct prejudicial to 
the Government.
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4 18 FR 2489, 3 CFR, 1949–53 Comp., p. 936.

§ 1100.21 Miscellaneous statutory pro-
visions. 

The attention of each employee is di-
rected to the following statutory provi-
sions: 

(a) House Concurrent Resolution 175, 
85th Congress, 2nd Session, 72A Stat. 
B12, the Code of Ethics for Government 
Service. 

(b) Chapter 11 of title 18, United 
States Code (U.S.C.), related to brib-
ery, graft, and conflicts of interest. 

(c) The prohibition against lobbying 
with appropriated funds (18 U.S.C. 
1913). 

(d) The prohibitions against dis-
loyalty and striking (Executive Order 
10450,4 18 U.S.C. 1918).

(e) The prohibition against the em-
ployment of a member of a Communist 
organization (50 U.S.C. 784). 

(f) The prohibitions against: 
(1) The disclosure of classified infor-

mation (18 U.S.C. 798, 50 U.S.C. 783); 
(2) The disclosure of confidential in-

formation (18 U.S.C. 1905). 
(g) The provisions relating to the ha-

bitual use of intoxicants to excess (5 
U.S.C. 7352). 

(h) The prohibition against the mis-
use of the franking privilege (18 U.S.C. 
1719). 

(i) The prohibition against the mis-
use of a Government vehicle (31 U.S.C. 
638a (c)). 

(j) The prohibition against the use of 
deceit in an examination or personnel 
action in connection with Government 
employment (18 U.S.C. 1917). 

(k) The prohibition against fraud or 
false statements in a Government mat-
ter (18 U.S.C. 1001). 

(l) [Reserved] 
(m) The prohibition against counter-

feiting and forging transportation re-
quests (18 U.S.C. 508). 

(n) The prohibitions against: 
(1) Embezzlement of Government 

money or property (18 U.S.C. 641); 
(2) Failing to account for public 

money (18 U.S.C. 643); and 
(3) Embezzlement of the money or 

property of another person in the pos-
session of an employee by reason of his 
employment (18 U.S.C. 654). 

(o) The prohibition against unauthor-
ized use of documents relating to 

claims from or by the Government (18 
U.S.C. 285). 

(p) The prohibition against political 
activities in subchapter III of chapter 
73 of title 5, U.S.C. and 18 U.S.C. 602, 
603, 604, 607, and 608. 

(q) The provision relating to the de-
nial of the right to petition Congress (5 
U.S.C. 7102). 

(r) The prohibition against an em-
ployee acting as the agent of a foreign 
principal registered under the Foreign 
Agents Registration Act (18 U.S.C. 219). 

(s) The prohibition against the em-
ployment of an individual convicted of 
felonious rioting or related offenses (5 
U.S.C. 7313). 

(t) The prohibition against a public 
official appointing or promoting a rel-
ative, or advocating such an appoint-
ment or promotion (5 U.S.C. 3110). 

(u) The tax imposed on certain em-
ployees who knowingly engage in self-
dealing with a private foundation (26 
U.S.C. 4941, 4946). (Self-dealing is de-
fined in the statute to include certain 
transactions involving an employee’s 
receipt of pay, a loan, or reimburse-
ment for travel or other expenses from, 
or his sale to or purchase of property 
from a private foundation.)

Subpart C—Statements of Employ-
ment and Financial Interests

§ 1100.22 Employees required to sub-
mit statements. 

The following Section personnel are 
required to submit statements of em-
ployment and financial interests. 

(a) Those paid at a level of the Execu-
tive Schedule in subchapter II of chap-
ter 53 of title 5, United States Code. 

(b) Those classified at GG–13 or 
above, whose basic duties and respon-
sibilities require the incumbent to ex-
ercise judgment in making a Govern-
ment decision or in taking Government 
action in regard to administering or 
monitoring grants or subsidies. 

(c) Those classified at GG–13 or 
above, whose basic duties and respon-
sibilities require the incumbent to ex-
ercise judgment in making a Govern-
ment decision or in taking Government 
action in regard to— 

(1) Contracting or procurement. For the 
purpose of this Order, ‘‘contracting or 
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procurement’’ is defined as executing 
or approving the award of contracts. 

(2) Auditing. Auditing private or non-
Federal enterprise including the super-
vision of auditors engaged in audit ac-
tivities or participating in the develop-
ment of policies and procedures for per-
forming such audits, including the au-
thorization and monitoring of grants 
to institutions or other non-Federal 
enterprise. 

(3) Other. Those in activities in which 
the final decision or action has a sig-
nificant impact on the interest of any 
non-Federal enterprise. 

(d) Those at any grade level whose 
activities have a significant economic 
impact on the interest of any non-Fed-
eral enterprise.

§ 1100.23 Review of position descrip-
tions. 

(a) Because of the nature of the Sec-
tion’s mission, establishment of a 
standing list of employees subject to 
the provisions of this subpart is consid-
ered impractical inasmuch as assign-
ments are subject to frequent change, 
organizational elements change with 
the changing work needs, supervisors 
or heads of organizations are subject to 
change with changing conditions. It is 
therefore necessary that all position 
descriptions in § 1100.22 (b) through (d) 
will be reviewed and a statement as to 
whether the incumbent of the position 
must file a statement of employment 
and financial interests, as required by 
this order, will be included in each po-
sition description. This determination 
will be reviewed at least annually, at 
the time of performance ratings, or in-
cident to other prescribed annual re-
views. 

(b) Incumbents of positions identified 
as involving any of the functions de-
scribed in § 1100.22 (b) through (d) will 
be required to comply with the filing 
requirements of this order. Any em-
ployee who believes that his position 
has been improperly included in the 
functions described in § 1100.22 (b) 
through (d), may request a review of 
the decision requiring him to file a 
statement through the established 
grievance procedures. 

(c) Positions in the above categories 
may be excluded when it is determined 
by the Commissioner that the duties 

are at such a level or responsibility 
that the submission of a statement is 
not necessary because of the degree of 
supervision and review of the incum-
bent and the remote and inconsequen-
tial effect on the integrity of the Sec-
tion.

§ 1100.24 Manner of submission—state-
ments of employment and financial 
interests. 

(a) Section personnel included in 
§ 1100.22 (b) through (d) will submit 
statements of employment and finan-
cial interests in the format prescribed 
by the Personnel Director. 

(b) Each employee required by this 
Order to file a statement will do so 
within 30 days following entry on duty 
of assignment to the position and peri-
odically thereafter as prescribed in 
§ 1100.28. 

(c) Statement will be submitted to 
the Personnel Director in a double 
sealed envelope marked ‘‘For Attention 
of the Personnel Director Only’’.

§ 1100.25 Excusable delay. 
If, by reason of his duty assignment, 

it is impracticable for an employee to 
submit a statement within the period 
required by the Order, his immediate 
supervisor may grant a 15-day exten-
sion of time therefor, and the super-
visor will notify the Personnel Direc-
tor, in writing, of the extension. Any 
extension in excess of 30 days requires 
the concurrence of the Commissioner. 
Statements submitted pursuant to an 
extension of time granted will include 
appropriate notation to that effect.

§ 1100.26 Special government employ-
ees. 

Each special Government employee 
who is an adviser or consultant shall, 
prior to appointment, file with the Per-
sonnel Director, a statement setting 
forth his Government employment, his 
private employment, and his financial 
interests. An appointee must list all of 
his investments and other financial in-
terests such as pensions; retirement; 
group life, health, or accident insur-
ance; and profit-sharing, stock bonus, 
or other employee welfare or benefit 
plan maintained by a former employer. 
He is not required to list precise 
amounts of investments.
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§ 1100.27 Exceptions to specific ap-
pointees. 

The Commissioner may grant an ex-
ception to a specific appointee from 
completing that part of the statement 
of employment and financial interests 
relating to his investments or other fi-
nancial interests referred to in § 1100.26, 
upon making of a determination that 
this information is not relevant in 
light of the duties the appointee is to 
perform.

§ 1100.28 Supplementary statement. 
Changes in or additions to the infor-

mation contained in an employee’s 
statement of employment and financial 
interests shall be reported as of June 30 
of each year. Even though no changes 
or additions occur, a negative report is 
required. The supplementary state-
ment, negative or otherwise, will be 
submitted by July 31 of each year. Not-
withstanding the filing of the annual 
report, Section personnel shall at all 
times avoid acquiring a financial inter-
est that could result, or taking action 
that would result, in a violation of the 
conflict-of-interest provisions of 18 
U.S.C. 208 or this order.

§ 1100.29 Interests of employee’s rel-
atives. 

The interests of a spouse, minor 
child, or other member of an employ-
ee’s immediate household is considered 
to be an interest of the employee. For 
the purpose of this order, ‘member of 
an employee’s immediate household’ 
means those blood relatives who are 
residents of the employee’s household.

§ 1100.30 Information not required to 
be submitted. 

An employee is not required to sub-
mit on a statement of employment and 
financial interests or supplementary 
statement any information relating to 
the employee’s connection with, or in-
terests in, a professional society or a 
charitable, religious, social, fraternal, 
recreational, public service, civic or 
political organization or a similar or-
ganization not conducted as a business 
enterprise. For the purpose of this 
order, educational and other institu-
tions doing research and development 
or related work involving grants of 
money from or contracts with the Gov-

ernment are deemed ‘business enter-
prises’ and are required to be included 
in an employee’s statement of employ-
ment and financial interests.

§ 1100.31 Information not known to 
employees. 

If any information required to be in-
cluded on a statement of employment 
and financial interests or supple-
mentary statement, including holdings 
placed in trust, is not known to the 
employee but known to another person, 
the employee shall request that other 
person to submit the information on 
his behalf.

§ 1100.32 Confidentiality of employee’s 
statements. 

Each statement of employment and 
financial interests, and each supple-
mentary statement, will be held in con-
fidence. The Section may not disclose 
information from a statement except 
as the Commissioner or the Civil Serv-
ice Commission may determine for 
good cause. Persons designated to re-
view the statements are responsible for 
maintaining the statements in con-
fidence and shall not allow access to, 
or allow information to be disclosed 
from the statement except to carry out 
the purpose of this order, or Federal 
laws or regulations.

§ 1100.33 Effect of employee’s state-
ments on other requirements. 

The statements of employment and 
financial interests and supplementary 
statements required of employees are 
in addition to, and not in substitution 
for, or in derogation of, any similar re-
quirement imposed by law, order, or 
regulation. The submission of a state-
ment or supplementary statement by 
an employee does not permit him or 
any other person to participate in a 
matter in which his or the other per-
son’s participation is prohibited by 
law, order, or regulation.

PART 1101—PRIVACY ACT OF 1974

Sec.
1101.1 Purpose and scope. 
1101.2 Definitions. 
1101.3 General policy: Collection and use of 

personal information. 
1101.4 Reports on new systems of records; 

computer matching programs. 
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1101.5 Security, confidentiality and protec-
tion of records. 

1101.6 Requests for access to records. 
1101.7 Disclosure of records to individuals 

who are subjects of those records. 
1101.8 Disclosure of records to third parties. 
1101.9 Exemptions. 
1101.10 Accounting for disclosures. 
1101.11 Fees. 
1101.12 Request to correct or amend a 

record. 
1101.13 Agency review of request to correct 

or amend a record. 
1101.14 Appeal of Agency decision not to 

correct or amend a record. 
1101.15 Judicial review. 
1101.16 Criminal penalties. 
1101.17 Annual Report to Congress.

AUTHORITY: Privacy Act of 1974 (Pub. L. 93–
579, as amended, 5 U.S.C. 552a).

SOURCE: 57 FR 24945, June 12, 1992, unless 
otherwise noted.

§ 1101.1 Purpose and scope. 
The purpose of these regulations is to 

prescribe responsibilities, rules, guide-
lines, and policies and procedures to 
implement the Privacy Act of 1974 
(Pub. L. 93–579, as amended; 5 U.S.C. 
552a) to assure that personal informa-
tion about individuals collected by the 
United States Section is limited to 
that which is legally authorized and 
necessary and is maintained in a man-
ner which precludes unwarranted in-
trusions upon individual privacy. Fur-
ther, these regulations establish proce-
dures by which an individual can: (a) 
Determine if the United States Section 
maintains records or a system of 
records which includes a record per-
taining to the individual and (b) gain 
access to a record pertaining to him or 
her for the purpose of review, amend-
ment or correction.

§ 1101.2 Definitions. 
For the purpose of these regulations: 
(a) Act means the Privacy Act of 1974. 
(b) Agency is defined to include any 

executive department, military depart-
ment, Government corporation, Gov-
ernment controlled corporation or 
other establishment in the executive 
branch of the Government (including 
the Executive Office of the President, 
or any independent regulatory agency) 
(5 U.S.C. 552)). 

(c) Commission means the Inter-
national Boundary and Water Commis-
sion, United States and Mexico. 

(d) Commissioner means head of the 
United States Section, International 
Boundary and Water Commission, 
United States and Mexico. 

(e) Individual means a citizen of the 
United States or an alien lawfully ad-
mitted for permanent residence. 

(f) Maintain includes maintain, col-
lect, use, or disseminate. 

(g) Record means any item, collec-
tion, or grouping of information about 
an individual that is maintained by an 
agency, including, but not limited to, 
his education, financial transactions, 
medical history, and criminal or em-
ployment history and that contains his 
name, or the identifying number, sym-
bol, or other identifying particular as-
signed to the individual, such as a fin-
ger or voice print or a photograph. 

(h) Routine use means, with respect to 
the disclosure of a record, the use of 
such record for a purpose which is com-
patible with the purpose for which it is 
collected. 

(i) Section means the United States 
Section, International Boundary and 
Water Commission, United States and 
Mexico. 

(j) Statistical record means a record in 
a system of records maintained for sta-
tistical research or reporting purposes 
only and not used in whole or in part in 
making any determination about an 
identifiable individual, except as pro-
vided by 13 U.S.C. 8 (Census data). 

(k) System of records means a group of 
any records under the control of any 
agency from which information is re-
trieved by the name of the individual 
or by some identifying number, sym-
bol, or other identifying particular as-
signed to the individual.

§ 1101.3 General policy: Collection and 
use of personal information. 

(a) Heads of Divisions, Branches, and 
the projects shall ensure that all Sec-
tion personnel subject to their super-
vision are advised of the provisions of 
the Act, including the criminal pen-
alties and civil liabilities provided 
therein, and that Section personnel are 
made aware of their responsibilities to 
protect the security of personal infor-
mation, to assure its accuracy, rel-
evance, timeliness and completeness, 
to avoid unauthorized disclosure either 
orally or in writing, and to ensure that 
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no system of records concerning indi-
viduals, no matter how small or spe-
cialized, is maintained without public 
notice. 

(b) Section personnel shall: 
(1) Collect no information of a per-

sonal nature from individuals unless 
authorized to collect it to achieve a 
function or carry out a responsibility 
or function of the Section. 

(2) Collect from individuals only that 
information which is necessary to Sec-
tion responsibilities or functions; 

(3) Collect information, wherever 
possible, directly from the individual 
to whom it relates; 

(4) Inform individuals from whom in-
formation is collected of the authority 
for collection, the purpose thereof, the 
uses that will be made of the informa-
tion, and the effects, both legal and 
practical, of not furnishing the infor-
mation; 

(5) Neither collect, maintain, use nor 
disseminate information concerning an 
individual’s religious or political be-
liefs or activities or his membership in 
associations or organizations, unless (i) 
the individual has volunteered such in-
formation for his own benefit; (ii) the 
information is expressly authorized by 
statute to be collected, maintained, 
used or disseminated; or (iii) the ac-
tivities involved are pertinent to and 
within the scope of an authorized in-
vestigation or adjudication activity; 

(6) Advise an individual’s supervisors 
of the existence or contemplated devel-
opment of any system of records which 
retrieves information about individuals 
by individual identified; 

(7) Maintain an accounting of all dis-
closures of information to other than 
Section personnel; 

(8) Disclose no information con-
cerning individuals to other than Sec-
tion personnel except when authorized 
by the Act or pursuant to a routine use 
published in the FEDERAL REGISTER; 

(9) Maintain and process information 
concerning individuals with care in 
order to ensure that no inadvertent 
disclosure of the information is made 
to other than Section personnel; and 

(10) Call to the attention of the PA 
Officer any information in a system 
maintained by the Section which is not 
authorized to be maintained under the 
provisions of the Act, including infor-

mation on First Amendment activities, 
information that is inaccurate, irrele-
vant or so incomplete as to risk unfair-
ness to the individual concerned. 

(c) The system of records maintained 
by the Section shall be reviewed annu-
ally by the PA Officer to ensure com-
pliance with the provisions of the Act. 

(d) Information which may be used in 
making determinations about an indi-
vidual’s rights, benefits, and privileges 
shall, to the greatest extent prac-
ticable, be collected directly from that 
individual. In deciding whether collec-
tion of information from an individual, 
as opposed to a third party source, is 
practicable, the following criteria, 
among others, may be considered: 

(1) Whether the nature of the infor-
mation sought is such that it can only 
be obtained from a third party; 

(2) Whether the cost of collecting the 
information from the individual is un-
reasonable when compared with the 
cost of collecting it from a third party; 

(3) Whether there is a risk that infor-
mation requested from the third par-
ties, if inaccurate, could result in an 
adverse determination to the indi-
vidual concerned; 

(4) Whether the information, if sup-
plied by the individual, would have to 
be verified by a third party; or 

(5) Whether provisions can be made 
for verification by the individual of in-
formation collected from third parties. 

(e) Employees whose duties require 
handling of records subject to the Act 
shall, at all times, take care to protect 
the integrity, security and confiden-
tiality of these records. 

(f) No employee of the section may 
alter or destroy a record subject to the 
Act unless (1) such alteration or de-
struction is properly undertaken in the 
course of the employee’s regular duties 
or (2) such alteration or destruction is 
required by a decision of the Commis-
sioner or the decision of a court of 
competent jurisdiction.

§ 1101.4 Reports on new systems of 
records; computer matching pro-
grams. 

(a) Before establishing any new sys-
tems of records, or making any signifi-
cant change in a system of records, the 
Section shall provide adequate advance 
notice to: 
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(1) The Committee on Government 
Operations of the House of Representa-
tives; 

(2) The Committee on Governmental 
Affairs of the Senate; and 

(3) The Office of Management and 
Budget. 

(b) Before participating in any com-
puterized information ‘‘matching pro-
gram,’’ as that term is defined by 5 
U.S.C. 552a(a)(8) the Section will com-
ply with the provisions of 5 U.S.C. 
552a(o), and will provide adequate ad-
vance notice as described in § 1101.4(a) 
above.

§ 1101.5 Security, confidentiality and 
protection of records. 

(a) The Act requires that records sub-
ject to the Act be maintained with ap-
propriate administrative, technical and 
physical safeguards to ensure the secu-
rity and confidentiality of records and 
to protect against any anticipated 
threats or hazards to their security or 
integrity which could result in sub-
stantial harm, embarrassment, incon-
venience or unfairness to any indi-
vidual on whom information is main-
tained. 

(b) When maintained in manual form 
(typed, printed, handwritten, etc.) 
records shall be maintained, at a min-
imum, subject to the following safe-
guards, or safeguards affording com-
parable protection: 

(1) Areas in which the records are 
maintained or regularly used shall be 
posted with an appropriate warning 
stating that access to the records is 
limited to authorized persons. The 
warning shall also summarize the re-
quirements of § 1101.3 and state that the 
Act contains a criminal penalty for the 
unauthorized dislosure of records to 
which it applies. 

(2) During working hours: (i) The 
area in which the records are main-
tained or regularly used shall be occu-
pied by authorized personnel or (ii) ac-
cess to the records shall be restricted 
by their storage in locked metal file 
cabinets or a locked room. 

(3) During non-working hours, access 
to the records shall be restricted by 
their storage in locked metal file cabi-
nets or a locked room. 

(4) Where a locked room is the meth-
od of security provided for a system, 

that security shall be supplemented by: 
(i) Providing lockable file cabinets or 
containers for the records or (ii) chang-
ing the lock or locks for the room so 
that they may not be opened with a 
master key. For purposes of this para-
graph, a master key is a key which 
may be used to open rooms other than 
the room containing records subject to 
the Act, unless those rooms are uti-
lized by officials or employees author-
ized to have access to the records sub-
ject to the Act. 

(5) Personnel handling personal infor-
mation during routine use will ensure 
that the information is properly con-
trolled to prevent unintentional or un-
authorized disclosure. Such informa-
tion will be used, held, or stored only 
where facilities or conditions are ade-
quate to prevent unauthorized or unin-
tentional disclosure. 

(c) When the records subject to the 
Act are maintained in computerized 
form, safeguards shall be utilized based 
on those recommended in the National 
Bureau of Standard’s booklet ‘‘Com-
puter Security Guidelines for Imple-
menting the Privacy Act of 1974’’ (May 
30, 1975), and any supplements thereto, 
which are adequate and appropriate to 
assuring the integrity of the records.

§ 1101.6 Requests for access to records. 

(a) Any individual may submit an in-
quiry to the Section to ascertain 
whether a system of records contains a 
record pertaining to him or her. 

(b) The inquiry should be made either 
in person or by mail addressed to the 
PA Officer, United States Section, 
International Boundary and Water 
Commission, 4171 North Mesa, Suite C–
310, El Paso, TX 79902–1422. The PA Of-
ficer shall provide assistance to the in-
dividual making the inquiry to assure 
the timely identification of the appro-
priate systems of records. The office of 
the PA Officer is located in Suite C–316 
and is open to an individual between 
the hours of 8 a.m. and 4:30 p.m., Mon-
day through Friday (excluding holi-
days). 

(c) Inquiries submitted by mail 
should be marked ‘‘PRIVACY ACT RE-
QUEST’’ on the bottom left-hand cor-
ner of the envelope. 

VerDate Aug<23>2002 13:19 Sep 03, 2002 Jkt 197072 PO 00000 Frm 00342 Fmt 8010 Sfmt 8010 Y:\SGML\197072T.XXX 197072T



343

International Boundary and Water Commission § 1101.6 

(d) The letter should state that the 
request is being made under the Pri-
vacy Act. 

(e) Inquiries concerning whether a 
system of records contains a record 
pertaining to an individual should con-
tain the following: 

(1) Name, address and telephone num-
ber (optional) of the individual making 
the inquiry; 

(2) Name, address and telephone num-
ber (optional) of the individual to 
whom the record pertains, if the in-
quiring individual is either the parent 
of a minor or the legal guardian of the 
individual to whom a record pertains; 

(3) A certified or authenticated copy 
of documents establishing parentage or 
guardianship; 

(4) Whether the individual to whom 
the record pertains is a citizen of the 
United States or an alien lawfully ad-
mitted for permanent residence into 
the United States; 

(5) Name of the system of records, as 
published in the FEDERAL REGISTER; 

(6) Location of the system of records, 
as published in the FEDERAL REGISTER; 

(7) Such additional information as 
the individual believes will or might 
assist the Section in responding to the 
inquiry and in verifying the individ-
ual’s identity (for example: date of 
birth, place of birth, names of parents, 
place of work, dates of employment, 
position title, etc.); 

(8) Date of inquiry; and 
(9) Signature of the requester. 

The Section reserves the right to re-
quire compliance with the identifica-
tion procedures appearing at paragraph 
(f) of this section where conditions 
warrant. 

(f) The requirement for identification 
of individuals seeking access to records 
are as follows: 

(1) In person: Each individual making 
a request in person shall be required to 
present satisfactory proof of identity. 
The means of proof, in the order of 
preference and priority, are: 

(i) A document bearing the individ-
ual’s photograph (for example, driver’s 
license, passport or military or civilian 
identification card); 

(ii) A document bearing the individ-
ual’s signature, preferably issued for 
participation in a federally sponsored 
program (for example, Social Security 

card, unemployment insurance book, 
employer’s identification card, na-
tional credit card and professional, 
craft or union membership card); and 

(iii) A document bearing either the 
photograph or the signature of the in-
dividual, preferably issued for partici-
pation in a federally sponsored pro-
gram (for example, Medicaid card). In 
the event the individual can provide no 
suitable documentation of identity, the 
Section will require a signed statement 
asserting the individual’s identity and 
stipulating that the individual under-
stands the penalty provision of 5 U.S.C. 
552a(i)(3). 

(2) Not in person: If the individual 
making a request does not appear in 
person before the PA Officer, a certifi-
cate of a notary public or equivalent 
officer empowered to administer oaths 
must accompany the request. 

(3) Parents of minors and legal guard-
ians: An individual acting as the par-
ent of a minor or the legal guardian of 
the individual or an heir or legal rep-
resentative of a deceased person to 
whom a record pertains shall establish 
his or her personal identity in the man-
ner prescribed in either paragraph (f)(1) 
or (2) of this section. In addition, such 
individual shall establish his or her 
identity in the representative capacity 
of parent or legal guardian. In the case 
of the parent of a minor, the proof of 
identity shall be a certified or authen-
ticated copy of the minor’s birth cer-
tificate. In the case of a legal guardian 
of an individual who has been declared 
incompetent due to physical or mental 
incapacity or age by a court of com-
petent jurisdiction, the proof of iden-
tity shall be a certified or authenti-
cated copy of the court’s order. A par-
ent or legal guardian may act only for 
a living individual, not for a decedent. 
A parent or legal guardian may be ac-
companied during personal access to a 
record by another individual, provided 
the requirements of paragraph (f) of 
§ 1101.7 are satisfied. In the case of an 
heir or legal representative of a de-
ceased person the proof of identity 
shall be a certified copy of the Will, if 
any; the order of a court of competent 
jurisdiction admitting the Will to pro-
bate; the order of a court of competent 
jurisdiction appointing an executor, 
executrix, or administrator; a letter of 
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administration; or any other documen-
tary evidence which establishes the 
identity of the individual as an heir or 
legal representative of a deceased per-
son. 

(g) When the provisions of this part 
are alleged to have the effect of imped-
ing an individual in exercising his or 
her right to access, the Section will 
consider, from an individual making a 
request, alternative suggestions re-
garding proof of identity and access to 
records. 

(h) An inquiry which is not addressed 
as specified in paragraph (b) of this sec-
tion or which is not marked as speci-
fied in paragraph (c) of this section will 
be so addressed and marked by the Sec-
tion’s personnel and forwarded imme-
diately to the PA Officer. An inquiry 
which is not properly addressed by the 
individual will not be deemed to have 
been ‘‘received’’ for purposes of meas-
uring time periods for response until 
forwarding of the inquiry to the PA Of-
ficer has been effected. In each in-
stance when an inquiry so forwarded is 
received, the PA Officer shall notify 
the individual that his or her inquiry 
was improperly addressed and the date 
when the inquiry was received at the 
proper address. 

(i) Each inquiry received shall be 
acted upon promptly by the PA Officer. 
Although there is no fixed time when 
an agency must respond to a request 
for access to records under the Act, 
every effort will be made to respond 
within ten (10) days (excluding Satur-
days, Sundays and holidays) of the date 
of receipt. If a response cannot be made 
within ten (10) days, the PA Officer 
shall send an acknowledgment during 
that period providing information on 
the status of the inquiry and asking for 
such further information as may be 
necessary to process the inquiry. Every 
effort will be made to provide the re-
quested records within thirty (30) days. 

(j) An individual shall not be required 
to state a reason or otherwise justify 
his or her inquiry.

§ 1101.7 Disclosure of records to indi-
viduals who are subjects of those 
records. 

(a) Each request received shall be 
acted upon promptly by the PA Officer. 
Every effort will be made to respond 

within ten (10) days (excluding Satur-
days, Sundays, and holidays) of the 
date of receipt. If a response cannot be 
made within ten (10) days due to un-
usual circumstances, the PA Officer 
shall send an acknowledgment during 
that period providing information on 
the status of the request and asking for 
such further information as may be 
necessary to process the request. Every 
effort will be made to provide the re-
quested records within thirty (30) days. 
‘‘Unusual circumstances’’ shall include 
circumstances where a search for and 
collection of requested records from in-
active storage, field facilities or other 
establishments are required, cases 
where a voluminous amount of data is 
involved, instances where information 
on other individuals must be separated 
or expunged from the particular record, 
and cases where consultations with 
other agencies having a substantial in-
terest in the determination of the re-
quest are necessary. 

(b) Grant of access: 
(1) Notification. 
(i) An individual shall be granted ac-

cess to a record pertaining to him or 
her except where the record is subject 
to an exemption under the Act and 
these rules. 

(ii) The PA Officer shall notify the 
individual of such determination and 
provide the following information: 

(A) The methods of access, as set 
forth in paragraph (b)(2) of this section; 

(B) The place at which the records 
may be inspected; 

(C) The earliest date on which the 
record may be inspected and the period 
of time that the records will remain 
available for inspection. In no event 
shall the earliest date be later than 
thirty (30) days from the date of notifi-
cation; 

(D) The estimated date by which a 
copy of the record could be mailed and 
the estimate of fees pursuant to 
§ 1101.11. In no event shall be estimated 
date be later than thirty (30) days from 
the date of notification; 

(E) The fact that the individual, if he 
or she wishes, may be accompanied by 
another individual during the personal 
access, subject to the procedures set 
forth in paragraph (f) of this section; 
and 
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(F) Any additional requirements 
needed to grant access to a specific 
record. 

(2) Method of access: The following 
methods of access to records by an in-
dividual may be available depending on 
the circumstances of a given situation: 

(i) Inspection in person may be made 
in the office specified by the PA Offi-
cer, between the hours of 8 a.m. and 
4:30 p.m., Monday through Friday (ex-
cluding holidays); 

(ii) Transfer of records to a Federal 
facility more convenient to the indi-
vidual may be arranged, but only if the 
PA Officer determines that a suitable 
facility is available, that the individ-
ual’s access can be properly supervised 
at that facility, and that transmittal 
of the records to that facility will not 
unduly interfere with operations of the 
section or involve unreasonable costs, 
in terms of both money and manpower; 
and 

(iii) Copies may be mailed at the re-
quest of the individual, subject to pay-
ment of the fees prescribed in § 1101.11. 
The Section, at its own initiative, may 
elect to provide a copy by mail, in 
which case no fee will be charged to the 
individual. 

(c) Access to medical records: Upon 
advice by a physician that release of 
medical information directly to the re-
quester could have an adverse effect on 
the requester, the Section may at-
tempt to arrange an acceptable alter-
native. This will normally involve re-
lease of such information to a physi-
cian named by the requester, with the 
requester’s written consent. (Note that 
release to any third party, including a 
physician or family member, must 
comply with the provisions of § 1101.8 of 
this part.) 

(d) The Section shall supply such 
other information and assistance at 
the time of access to make the record 
intelligible to the individual. 

(e) The Section reserves the right to 
limit access to copies and abstracts of 
original records, rather than the origi-
nal records. This election would be ap-
propriate, for example, when the record 
is in an automated data media such as 
tape of disc, when the record contains 
information on other individuals, and 
when deletion of information is permis-
sible under exemptions (for example 5, 

U.S.C. 552(k)(1)). In no event shall 
original records of the Section be made 
available to the individual except 
under the immediate supervision of the 
PA Officer or his designee. Title 18 
U.S.C. 2701(a) makes it a crime to con-
ceal, mutilate, obliterate, or destroy a 
record filed in a public office, or to at-
tempt to do any of the foregoing. 

(f) Any individual who requests ac-
cess to a record pertaining to that indi-
vidual may be accompanied by another 
individual of his or her choice. ‘‘Ac-
companied’’ includes discussion of the 
record in the presence of the other in-
dividual. The individual to whom the 
record pertains shall authorize the 
presence of the other individual in 
writing and shall include the name of 
the other individual, a specific descrip-
tion of the record to which access is 
sought, and the date and the signature 
of the individual to whom the record 
pertains. The other individual shall 
sign the authorization in the presence 
of the PA Officer or his designee. An 
individual shall not be required to 
state a reason or otherwise justify his 
or her decision to be accompanied by 
another individual during the personal 
access to a record. 

(g) Initial denial of access: 
(1) Grounds. Access by an individual 

to a record which pertains to that indi-
vidual will be denied only upon a deter-
mination by the PA Officer that: 

(i) The record is subject to an exemp-
tion under the Act and these rules; 

(ii) The record is information com-
piled in reasonable anticipation of a 
civil action or proceeding; 

(iii) The provisions of § 1101.7(c) per-
taining to medical records have been 
temporarily invoked; or 

(iv) The individual unreasonably has 
failed to comply with the procedural 
requirements of these rules. 

(2) Notification. The PA Officer shall 
give notice of denial of access of 
records to the individual in writing and 
shall include the following informa-
tion: 

(i) The PA Officer’s name and title or 
position; 

(ii) The date of denial; 
(iii) The reasons for the denial, in-

cluding citation to the appropriate sec-
tion of the Act and these rules; 

VerDate Aug<23>2002 13:19 Sep 03, 2002 Jkt 197072 PO 00000 Frm 00345 Fmt 8010 Sfmt 8010 Y:\SGML\197072T.XXX 197072T



346

22 CFR Ch. XI (4–1–02 Edition)§ 1101.8 

(iv) The individual’s opportunities for 
further administrative consideration, 
including the identity and address of 
the responsible official; 

(v) If stated to be administratively 
final within the Section, the individ-
ual’s right to judicial review under 5 
U.S.C. 552a(g) (1) and (5). 

(3) Administrative review: When an 
initial denial of a request is issued by 
the PA Officer, the individual’s oppor-
tunities for further consideration shall 
be as follows: 

(i) As to denial under paragraph 
(g)(1)(i) of this section, the sole proce-
dure is a petition for the issuance, 
amendment, or repeal of a rule under 5 
U.S.C. 553(e). Such petition shall be 
filed with the Commissioner, United 
States Section, International Bound-
ary and Water Commission, 4171 North 
Mesa, Suite C–310, El Paso, TX 79902–
1422. If the exception was determined 
by another agency, the PA Officer will 
provide the individual with the name 
and address of the other agency and 
any relief sought by the individual 
shall be that provided by the regula-
tions of the other agency. Within the 
Section, no such denial is administra-
tively final until such a petition has 
been filed by the individual and dis-
posed of on the merits by the Commis-
sioner. 

(ii) As to denial under paragraphs 
(g)(1), (ii), (iii) or (iv) of this section, 
the individual may file for review with 
the Commissioner, as indicated in the 
PA Officer’s initital denial notifica-
tion. 

(h) If a request is partially granted 
and partially denied, the PA Officer 
shall follow the appropriate procedures 
of this section as to the records within 
the grant and the records within the 
denial.

§ 1101.8 Disclosure of records to third-
parties. 

(a) The Section will not disclose any 
information about an individual to any 
person other than the individual except 
in the following instances: 

(1) Upon written request by the indi-
vidual about whom the information is 
maintained; 

(2) With prior written consent of the 
individual about whom the information 
is maintained; 

(3) To the parent(s) of a minor child, 
or the legal guardian of an incom-
petent person, when said parent(s) or 
legal guardian act(s) on behalf of said 
minor or incompetent person. 

(4) When permitted under 5 U.S.C. 
552a(b) (1) through (11) which provides 
as follows: 

(i) To those officers and employees of 
the agency which maintains the record 
who have a need for the record in the 
performance of their duties; 

(ii) Required under 5 U.S.C. 552 of the 
U.S. Code; 

(iii) For a routine use as defined in 
the Act at 5 U.S.C. 552a(a)(7); 

(iv) To the Bureau of the Census for 
purposes of planning or carrying out a 
census or survey or related activity 
pursuant to the provisions of title 13 of 
the U.S. Code; 

(v) To a recipient who has provided 
the agency with advance adequate 
written assurance that the record will 
be used solely as a statistical research 
or reporting record, and the record is 
to be transferred in a form that is not 
individually identifiable; 

(vi) To the National Archives of the 
United States as a record which has 
sufficient historical or other value to 
warrant its continued preservation by 
the United States Government, or for 
evaluation by the Administrator of 
General Services or his designee to de-
termine whether the record has such 
value; 

(vii) To another agency or to an in-
strumentality of any governmental ju-
risdiction within or under the control 
of the United States for a civil or 
criminal law enforcement activity if 
the activity is authorized by law, if the 
head of the agency or instrumentality 
has made a written request to the 
agency which maintains the record 
specifying the particular portion de-
sired and the law enforcement activity 
for which the record is sought; 

(viii) To a person pursuant to a show-
ing of compelling circumstances affect-
ing the health or safety of an indi-
vidual if upon such disclosure notifica-
tion is transmitted to the last known 
address of such individual; 
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(ix) To either House of Congress, or, 
to the extent of matter within its juris-
diction, any committee or sub-
committee thereof, any joint com-
mittee of Congress or subcommittee of 
any such joint committee, and to a 
Congressman who is acting on behalf of 
his constituent; 

(x) To the Comptroller General, or 
any of his authorized representatives, 
in the course of the performance of the 
duties of the General Accounting Of-
fice; or 

(xi) Pursuant to the order of a court 
of competent jurisdiction; 

(5) When required by the Act and not 
covered explicitly by the provisions of 
5 U.S.C. 552a(b). These situations in-
clude the following: 

(i) Dissemination of a corrected or 
amended record or notation of a dis-
agreement statement (5 U.S.C. 
552a(c)(4)); 

(ii) Disclosure of records to an indi-
vidual to whom they pertain (5 U.S.C. 
552a(d)); 

(iii) Civil actions by an individual (5 
U.S.C. 552a(g)); 

(iv) Release of records or information 
to the Privacy Protection Study Com-
mission (Section 5 of Pub. L. 93–579); 

(v) Fulfill the needs of Office of Man-
agement and Budget to provide con-
tinuing oversight and assistance to the 
section in implementation of the Act 
(Section 6 of Pub. L. 93–579).

§ 1101.9 Exemptions. 

The following are exempt from dis-
closure under 5 U.S.C. 552a (j) and (k): 

(a) Any record originated by another 
agency which has determined that the 
record is exempt. If a request encom-
passes such a record, the Section will 
advise the requester of its existence, 
and of the name and address of the 
source agency. 

(b) Records specifically authorized 
under criteria established by an execu-
tive order to be kept secret in the in-
terest of national defense or foreign 
policy, and which are, in fact, properly 
classified pursuant to such executive 
order. 

(c) Those systems of records listed as 
exempt in the Notice of Records of the 
FEDERAL REGISTER, including: Certifi-
cates of Medical Examination; Occupa-

tional Health and Injury Files; and In-
vestigative Records.

§ 1101.10 Accounting for disclosures. 
(a) Each system manager shall estab-

lish a system of accounting for all dis-
closures of records, either orally or in 
writing made outside the Section, un-
less otherwise exempted under this sec-
tion. Accounting procedures may be es-
tablished in the least expensive and 
most convenient form that will permit 
the PA Officer to advise individuals 
promptly upon request of the persons 
or agencies to which records con-
cerning them have been disclosed. Ac-
counting of disclosures made under 5 
U.S.C. 552a(b)(7) relating to civil or 
criminal law enforcement activities 
shall not be made available to the indi-
vidual named in the record. 

(b) Accounting records, at a min-
imum, shall include the date, nature, 
and purpose of each disclosure of a 
record and the name and address of the 
person or agency to whom the disclo-
sure was made. Accounting records 
shall be maintained for at least five 
years or the life of the record, which-
ever is longer. 

(c) Accounting is not required to be 
kept for disclosure made within the 
Section or disclosures made pursuant 
to the Freedom of Information Act. 

(d) If an accounting of the disclosure 
was made, the PA Officer shall inform 
any person or other agency about any 
correction or notation of dispute made 
by the Section in accordance with 5 
U.S.C. 552a(d) of any record that has 
been disclosed to the person or agency.

§ 1101.11 Fees. 
(a) Under the Act, fees can only be 

charged for the cost of copying records. 
No fees may be charged for the time it 
takes to search for the records or for 
the time it takes to determine if any 
exemptions apply. The Section will not 
charge a fee for the first copy of an in-
dividual’s personnel record. 

(b) The Section will charge a fee of 
$0.10 per page for copies of documents 
which are identified by an individual 
and reproduced at the individual’s re-
quest for retention, except that there 
will be no charge for requests involving 
costs of $1.00 or less, but the copying 
fees for contemporaneous request by 
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the same individual shall be aggre-
gated to determine the total fee. 

(c) Special and additional services 
provided at the request of the indi-
vidual, such as certification or authen-
tication, will be charged to the indi-
vidual in accordance with other pub-
lished regulations of the Section pursu-
ant to statute (for example, 22 CFR 
part 1102—Freedom of Information 
Act.) 

(d) Remittances shall be in the form 
of either a personal check or bank 
draft drawn on a bank in the United 
States, a postal money order, or cash. 
Remittance shall be made payable to 
the order of the U.S. Section, Inter-
national Boundary and Water Commis-
sion, and delivered to or mailed to the 
PA Officer, United States Section, 
International Boundary and Water 
Commission, 4171 North Mesa, Suite C–
310, El Paso, TX 79902–1422. The Section 
will assume no responsibility for cash 
sent by mail. 

(e) A receipt for fees paid will be 
given only upon request.

§ 1101.12 Request to correct or amend 
a record. 

(a) Any individual may submit a re-
quest for correction of or amendment 
to a record to the Section. The request 
should be made either in person or by 
mail addressed to the PA Officer who 
processed the individual’s request for 
access to the record, and to whom is 
delegated authority to make initial de-
terminations on requests for correction 
or amendment. 

(b) Since the request, in all cases, 
will follow a request for access under 
§ 1101.6, the individual’s identity will be 
established by his or her signature on 
the request. 

(c) A request for correction or 
amendment should be in writing. The 
envelope containing the request should 
be marked ‘‘Privacy Act Amendment 
Request’’ on the lower left hand corner. 
The request should include the fol-
lowing: 

(1) First, the letter should state that 
it is a request to amend a record under 
the Privacy Act of 1974. 

(2) Second, the request should iden-
tify the specific record and the specific 
information in the record for which an 
amendment is being sought. 

(3) Third, the request should state 
why the information is not accurate, 
relevant, timely, or complete. Sup-
porting evidence may be included with 
the request. 

(4) Fourth, the request should state 
what new or additional information, if 
any, should be included in place of the 
erroneous information. Evidence of the 
validity of new or additional informa-
tion should be included. If the informa-
tion in the file is wrong and needs to be 
removed rather than supplemented or 
corrected, the request should make 
this clear. 

(5) Fifth, the request should include 
the name, address, and telephone num-
ber (optional) of the requester.

§ 1101.13 Agency review of request to 
correct or amend a record. 

(a) (1) Not later than ten (10) days 
(excluding Saturdays, Sundays and 
holidays) after receipt of a request to 
correct or amend a record, the PA Offi-
cer shall send an acknowledgment pro-
viding an estimate of time within 
which action will be taken on the re-
quest and asking for such further infor-
mation as may be necessary to process 
the request. The estimate of time may 
take into account unusual cir-
cumstances as described in § 1101.7(a). 
No acknowledgment will be sent if the 
request can be reviewed, processed and 
the individual notified of the results of 
review (either compliance or denial) 
within ten (10) days (excluding Satur-
days, Sundays and holidays). Requests 
filed in person will be acknowledged in 
writing at the time submitted. 

(2) Promptly after acknowledging re-
ceipt of a request, or after receiving 
such further information as might have 
been requested, or after arriving at a 
decision within ten (10) days, the PA 
Officer shall either: 

(i) Make the requested correction or 
amendment and advise the individual 
in writing of such action, providing ei-
ther a copy of the corrected or amend-
ed record or a statement as to the 
means whereby the correction or 
amendment was effected in cases where 
a copy cannot be provided (for exam-
ple, erasure of information from a 
record maintained only in an elec-
tronic data bank); or 
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(ii) Inform the individual in writing 
that his or her request is denied and 
provide the following information: 

(A) The PA Officer’s name, title and 
position; 

(B) The date of denial; 
(C) The reasons for the denial, includ-

ing citation to the appropriate sections 
of the Act and these rules; 

(D) The procedures for appeal of the 
denial as set forth in § 1101.14. 

The term promptly in this paragraph 
means within thirty (30) days (exclud-
ing Saturdays, Sundays and holidays). 
If the PA Officer cannot make the de-
termination within thirty (30) days, 
the individual will be advised in writ-
ing of the reason therefor and of the es-
timated date by which the determina-
tion will be made. 

(b) Whenever an individual’s record is 
corrected or amended pursuant to a re-
quest by that individual, the PA Offi-
cer shall notify all persons and agen-
cies to which copies of the record had 
been disclosed prior to its correction or 
amendment, if an accounting of such 
disclosure required by the Act was 
made. The notification shall require a 
receipt agency maintaining the record 
to acknowledge receipt of the notifica-
tion, to correct or amend the record, 
and to apprise any agency or person to 
which it has disclosed the record of the 
substance of the correction or amend-
ment. 

(c) The following criteria will be con-
sidered by the PA Officer in reviewing 
a request for correction or amendment. 

(1) The sufficiency of the evidence 
submitted by the individual; 

(2) The factual accuracy of the infor-
mation; 

(3) The relevance and necessity of the 
information in terms of purpose for 
which it was collected. 

(4) The timeliness and currency of 
the information in light of the purpose 
for which it was collected; 

(5) The completeness of the informa-
tion in terms of the purpose for which 
it was collected; 

(6) The degree of possibility that de-
nial of the request could unfairly result 
in determinations adverse to the indi-
vidual; 

(7) The character of the record 
sought to be corrected or amended; and 

(8) The propriety and feasibility of 
complying with the specific means of 
correction or amendment requested by 
the individual. 

(d) The Section will not undertake to 
gather evidence for the individual, but 
does reserve the right to verify the evi-
dence which the individual submits. 

(e) Correction or amendment of a 
record requested by an individual will 
be denied only upon a determination by 
the PA Officer that: 

(1) The individual has failed to estab-
lish, by a preponderance of the evi-
dence, the propriety of the correction 
or amendment in light of the criteria 
set forth in paragraph (c) of this sec-
tion; 

(2) The record sought to be corrected 
or amended was compiled in a termi-
nated judicial, quasi-judicial or quasi-
legislative proceeding to which the in-
dividual was a party or participant; 

(3) The record sought to be corrected 
or amended is the subject of a pending 
judicial, quasi-judicial or quasi-legisla-
tive proceeding to which the individual 
is a party or participant; 

(4) The correction or amendment 
would violate a duly enacted statute or 
promulgated regulation; or 

(5) The individual unreasonably has 
failed to comply with the procedural 
requirements of these rules. 

(f) If a request is partially granted 
and partially denied, the PA Officer 
shall follow the appropriate procedures 
of this section as to the records within 
the grant and the records within the 
denial.

§ 1101.14 Appeal of agency decision 
not to correct or amend a record. 

(a) An appeal of the initial refusal to 
amend a record under § 1101.13 may be 
requested by the individual who sub-
mitted the request. The appeal must be 
requested in writing, and state that the 
appeal is being made under the Privacy 
Act of 1974, it should identify the de-
nial that is being appealed and the 
records that were withheld, it should 
include the requester’s name and ad-
dress and telephone number (optional), 
and it should be signed by the indi-
vidual making the request. It should be 
received by the Section within sixty 
(60) calendar days of the date the indi-
vidual is informed of the PA Officer’s 
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refusal to amend a record in whole or 
in part. The request should be ad-
dressed and sent via certified mail to 
the Commissioner, United States Sec-
tion, International Boundary and 
Water Commission, 4171 North Mesa, 
suite C–310, El Paso, TX 79902–1422. The 
processing of appeals will be facilitated 
if the words ‘‘PRIVACY APPEAL’’ ap-
pear in capital letters on both the en-
velope and the top of the appeal papers. 
An appeal not addressed and marked as 
provided herein will be marked by Sec-
tion personnel when it is so identified 
and will be forwarded immediately to 
the Commissioner. 

(b) The time for decision on the ap-
peal begins on the date the appeal is re-
ceived by the Commissioner. The ap-
peal should include any documenta-
tion, information or statements ad-
vanced for the amendment of the 
record. 

(c) There shall be a written record of 
the reason for the final determination. 
The final determination will be made 
not later than thirty (30) days (exclud-
ing Saturdays, Sundays and holidays) 
from the date the Commissioner re-
ceives the appeal; unless, for good 
cause shown, the Commissioner ex-
tends such determination beyond the 
thirty (30) day period. 

(d) When the final determination is 
that the record should be amended in 
accordance with the individual’s re-
quest, the Commissioner shall direct 
the office responsible for the record to 
comply. The office responsible for the 
record shall: 

(1) Amend the record as directed; 
(2) If a distribution of the record has 

been made, advise all previous recipi-
ents of the record of the amendment 
and its substance; 

(3) So advise the individual in writ-
ing. 

(e) When the final decision is that the 
request of the individual to amend the 
record is refused, the Commissioner 
shall advise the individual: 

(1) Of the refusal and the reasons for 
it; 

(2) Of his or her right to file a concise 
statement of the reasons for dis-
agreeing with the decision of the Sec-
tion; 

(3) Of the procedures for filing the 
statement of disagreement; 

(4) That the statement which is filed 
will be made available to anyone to 
whom the record is subsequently dis-
closed together with, at the discretion 
of the Section, a brief statement by the 
Section summarizing its reasons for re-
fusing to amend the record; 

(5) That prior recipients of the dis-
puted record will be provided a copy of 
any statement of dispute to the extent 
that an accounting of disclosures was 
maintained; and 

(6) Of his or her right to seek judicial 
review of the Section’s refusal to 
amend the record. 

(f) When the final determination is to 
refuse to amend a record and the indi-
vidual has filed a statement under 
paragraph (e)(2) of this section, the 
Section will clearly annotate the 
record so that the fact that the record 
is disputed is apparent to anyone who 
may subsequently have access to use or 
disclose it. When information that is 
the subject of a statement of dispute 
filed by an individual is subsequently 
disclosed, the Section will note that 
the information is disputed and provide 
a copy of the individual’s statement. 
The Section may also include a brief 
summary of the reasons for not making 
a correction when disclosing disputed 
information. Such statements will nor-
mally be limited to the reasons given 
to the individual for not amending the 
record. Copies of the Section’s state-
ment shall be treated as part of the in-
dividual’s record for granting access; 
however, it will not be subject to 
amendment by the individual under 
these rules. 

(g) An appeal will be decided on the 
basis of the individual’s appeal papers 
and the record submitted by the PA of-
ficer. No personal appearance or hear-
ings on appeals will be allowed.

§ 1101.15 Judicial review. 

After having exhausted all adminis-
trative remedies set forth in 
§ 1101.7(g)(3) or § 1101.14, a requester 
may bring a civil action against the 
Section, in a United States District 
Court of proper venue, within two 
years of the final administrative deci-
sion which the requester seeks to chal-
lenge.
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§ 1101.16 Criminal penalties. 
(a) Under the provisions of the Act, it 

is a Federal crime for any person to 
knowingly and willfully request or ob-
tain information from a Federal agen-
cy, including this Section, by false pre-
tenses. 

(b) It is also a crime for any officer or 
employee of the Section to knowingly 
and willfully: 

(1) Make an unauthorized disclosure; 
or 

(2) Fail to publish public notice of a 
system of records as required by 5 
U.S.C. 552a(e)(4).

§ 1101.17 Annual report to Congress. 
(a) On or before August 1 of each cal-

endar year the Commissioner shall sub-
mit a report covering the preceding 
calendar year to the Speaker of the 
House of Representatives and the 
President of the Senate for referral to 
the appropriate committees of the Con-
gress. The report shall include: 

(1) The U.S. Section’s point of con-
tact responsible for implementing the 
Privacy Act of 1974; 

(2) The number of active systems, 
new systems published, systems de-
leted, systems automated, either in 
whole or part, number of existing sys-
tems for which new routine uses were 
established, number of existing sys-
tems for which new exemptions were 
claimed, number of existing systems 
from which exemptions were deleted, 
and number of public comments re-
ceived by the agency of publication of 
rules or notices; 

(3) Total number of requests for ac-
cess, number of requests wholly or par-
tially granted, number of requests to-
tally denied, number of requests for 
which no record was found, number of 
appeals of denials of access, number of 
appeals in which denial was upheld, 
number of appeals in which denial was 
overturned either in whole or part, 
number of requests to amend records in 
system, number of amendment re-
quests wholly or partially granted, 
number of amendment requests totally 
denied, number of appeals of denials of 
amendment requests, number of ap-
peals in which denial was upheld, num-
ber in which denial was overturned ei-
ther in whole or in part, whether the 
U.S. Section denied an individual ac-

cess to his or her records in a system of 
record on any basis other than a Pri-
vacy Act exemption under 5 U.S.C. 
552(j) or (k), and the legal justification 
for the denial, number of instances in 
which individuals litigated the results 
of appeals of access or amendment, and 
the results of such litigation, and a 
statement of our involvement in 
matching programs; 

(4) Any other information which will 
indicate the U.S. Section’s effort to 
comply with the objectives of the Act, 
to include any problems encountered, 
with recommendations for solving 
thereof; 

(5) And, a copy of these regulations.

PART 1102—FREEDOM OF 
INFORMATION ACT

Sec.
1102.1 Purpose. 
1102.2 Definitions. 
1102.3 Procedures for requesting access to 

records or information. 
1102.4 Fees. 
1102.5 Categories of requesters for fee pur-

poses. 
1102.6 Fee waivers and appeals. 
1102.7 The Section’s determination and ap-

peal procedures. 
1102.8 Exemptions. 
1102.9 Annual report to Congress. 
1102.10 Examination of records.

AUTHORITY: 5 U.S.C. 552 (Pub. L. 90–23, as 
amended by Pub. L. 93–502 and 99–570).

SOURCE: 55 FR 35898, Sept. 4, 1990, unless 
otherwise noted.

§ 1102.1 Purpose. 
The purpose of this part is to pre-

scribe rules, guidelines and procedures 
to implement the Freedom of Informa-
tion Act (FOIA), 5 U.S.C. 552, as amend-
ed on November 21, 1974, by Public Law 
93–502, and on October 27, 1986, by Pub-
lic Law 99–570.

§ 1102.2 Definitions. 
Act means the Freedom of Informa-

tion Act, 5 U.S.C. 552, as amended. 
Commercial-use request refers to a re-

quest from or on behalf of one who 
seeks information for a cause or pur-
pose that furthers the commercial, 
trade, or profit interests of the re-
quester or person on whose behalf the 
request is made. In determining wheth-
er a requester properly belongs in this 
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category, the Section will consider how 
the requester will use the documents. 

Commissioner means head of the 
United States Section, International 
Boundary and Water Commission, 
United States and Mexico. 

Direct costs means those expenditures 
which the Section actually incurs in 
searching for and duplicating (and in 
the case of commercial requesters, re-
viewing) documents to respond to a 
FOIA request. Direct costs include, for 
example, the salary of the employee 
performing work (the basic rate of pay 
for the employee plus 16 percent of that 
rate to cover benefits) and the cost of 
operating duplicating machinery. Not 
included in direct costs are overhead 
expenses such as costs of space, and 
heating or lighting the facility where 
the records are stored. 

Disclose or disclosure means making 
records available, on request for exam-
ination and copying, or furnishing a 
copy of records. 

Duplication refers to the process of 
making a copy of a document in re-
sponse to a FOIA request. Such copies 
can take the form of paper, microform, 
audiovisual materials, or machine-
readable documentation. The Section 
will provide a copy of the material in a 
form that is usable by the requester 
unless it is administratively burden-
some to do so. 

Educational institution refers to a pre-
school, a public or private elementary 
or secondary school, an institution of 
graduate higher education, an institu-
tion of undergraduate higher edu-
cation, an institution of professional 
education, and an institution of voca-
tional education, which operates a pro-
gram or programs of scholarly re-
search. 

Noncommercial scientific institution re-
fers to an institution that is not oper-
ated on a ‘‘commercial’’ basis as that 
term is referenced above, and which is 
operated solely for the purpose of con-
ducting scientific research the results 
of which are not intended to promote 
any particular product or industry. 

Person or Requester includes any indi-
vidual, firm, corporation, organization 
or other entity. 

Records and/or information are defined 
as all books, papers, manuals, maps, 
photographs, or other documentary 

materials, regardless of physical form 
or characteristics, made or received by 
the Section under Federal law or in 
connection with the transaction of 
public business or in carrying out its 
treaty responsibilities and obligations, 
and preserved or appropriate for preser-
vation by the Section as evidence of 
the organization, functions, policies, 
decisions, procedures, operations, or 
other activities of the Government or 
because of the information value of the 
data in them, but does not include 
books, magazines or other material ac-
quired solely for library purposes and 
through other sources, and does not in-
clude analyses, computations, or com-
pilations of information not extant at 
the time of the request. The term 
‘‘records’’ does not include objects or 
articles such as structures, furniture, 
paintings, sculptures, three-dimen-
sional models, vehicles, and equipment. 

Representative of the news media refers 
to any person actively gathering news 
for an entity that is organized and op-
erated to publish or broadcast news to 
the public. The term ‘‘news’’ means in-
formation that is about current events 
or that would be of current interest to 
the public. Examples of news media in-
clude television or radio stations 
broadcasting to the public at large, and 
publishers of periodicals (but only 
those instances when they can qualify 
as disseminators of ‘‘news’’) who make 
their products available for purchase or 
subscription by the general public. In 
the case of ‘‘freelance’’ journalists, 
they may be regarded as working for a 
news organization if they can 
demonstate a solid basis for expecting 
publication through that organization 
even though not actually employed by 
it. 

Request means a letter or other writ-
ten communication seeking records or 
information under the Freedom of In-
formation Act. 

Review refers to the process of exam-
ining documents located in response to 
a request that is for commercial use to 
determine if any portion of that docu-
ment is permitted to be withheld, and 
processing any document for disclosure 
(i.e., doing all that is necessary to ex-
cise them and otherwise prepare them 
for release). It does not include time 
spent resolving general legal or policy 
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issues regarding the application of ex-
emptions. 

Search includes all time spent look-
ing for material that is responsive to a 
request, including page-by-page or line-
by-line identification of material with-
in documents. Searches should be per-
formed in the most efficient and least 
expensive manner so as to minimize 
costs for both the Section and the re-
quester; for example, line-by-line 
searches should not be undertaken 
when it would be more efficient to du-
plicate the entire document. Note that 
such activity should be distinguished 
from ‘‘review’’ of material in deter-
mining whether the material is exempt 
from disclosure. Searches may be done 
manually or by computer using exist-
ing programming. 

The Section means United States Sec-
tion, International Boundary and 
Water Commission, United States and 
Mexico. 
All terms used in this part which are 
defined in 5 U.S.C. 552 shall have the 
same meaning herein.

§ 1102.3 Procedures for requesting ac-
cess to records or information. 

(a) A request for any information or 
records shall be addressed to the FOIA 
Officer, United States Section, Inter-
national Boundary and Water Commis-
sion, 4171NorthMesa, suite C–310, El 
Paso, TX 79902–1422. The envelope and 
the letter shall be clearly marked 
‘‘Freedom of Information Request’’ or 
‘‘Request for Records,’’ or the equiva-
lent, to distinguish it from other mail 
to the Section. If the request is not so 
marked and addressed, the 10-day time 
limit described in the Act will not 
begin to run until the request has been 
received by the FOIA Officer in the 
normal course of business. In each in-
stance where a request is received in 
the normal course of business, the 
FOIA Officer shall notify the requester 
that its request was improperly ad-
dressed and the date the request was 
received. 

(b) In order for the Section to locate 
records or information and make them 
available, it is necessary that it be able 
to identify the specific record or infor-
mation sought. Persons wishing to in-
spect or obtain copies of records or in-
formation should, therefore, seek to 

identify them as fully and accurately 
as possible. In cases where requests are 
submitted which are not sufficient to 
permit identification, the FOIA Officer 
will endeavor to assist the persons 
seeking the records or information in 
filling in necessary details. In most 
cases, however, persons seeking records 
or information will find that time 
taken in trying to identify materials in 
the beginning is well worth their while 
in enabling the Section to respond 
promptly to their request. 

(c) A person submitting a request 
should— 

(1) Indicate the specific event or ac-
tion, if any or if known, to which the 
request has reference. 

(2) Designate the Division, Branch, or 
Project Office of the Section which 
may be responsible for or may have 
produced the record or information re-
quested. 

(3) Furnish the date of the record or 
information or the date or period to 
which it refers or relates, if known. 

(4) Name the character of record or 
information, such as a contract, an ap-
plication, or a report. 

(5) List the Section’s personnel who 
may have prepared or have knowledge 
of the record or information. 

(6) Furnish the reference material 
such as newspapers or publications 
which are known to have made a ref-
erence to the record or information de-
sired. 

(7) If the request relates to a matter 
in pending litigation or one which has 
been litigated, supply the Court loca-
tion and case style and number. 

(8) Describe, when the request in-
cludes more than one record or source 
of information, specifically each record 
or information so that availability 
may be separately determined. 

(9) Clearly indicate whether the re-
quest is an initial request or an appeal 
from a denial of a record or informa-
tion previously requested. 

(10) Identify, when the request con-
cerns a matter about the Section’s per-
sonnel, the person as follows: First 
name, middle name or initial, and sur-
name; date and place of birth; and so-
cial security account number, if 
known. 

(d) No particular format is needed for 
the request, except that it: 
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(1) Must be in writing; 
(2) Must describe the records or infor-

mation sought with sufficient detail to 
permit identification; 

(3) Should state a limitation of the 
fees the requester is willing to pay, if 
any; and 

(4) Must include the name, address, 
and telephone number (optional) of the 
person submitting the request.

§ 1102.4 Fees. 
(a) The following shall be applicable 

with respect to services rendered to 
members of the public under this sub-
part: 

(1) Fee schedule. 
(i) Searching for records, per hour or 

fraction thereof per individual:

Professional ...........................................$18.00
Clerical ....................................................$9.00

Includes the salary of the category of em-
ployee who actually performs the search, 
plus an additional 16% of that rate to cover 
benefits.

(ii) The cost for computer searches 
will be calculated based on the salary 
of the category of employee who actu-
ally performs the computer search, 
plus 16% of that rate to cover benefits, 
plus the direct costs of the central 
processing unit, input-output devices, 
and memory capacity of the actual 
computer configuration. 

(iii) Reproduction fees:

Pages no larger than 81⁄2 by 14 inches when 
reproduced by routine electrostatic copying: 
$0.10 per page. 

Pages requiring reduction, enlargement, or 
other special services will be billed at direct 
cost to the Section. 

Reproduction by other than routine elec-
trostatic copying will be billed at direct cost 
to the Section.

(iv) Certification of each record as a 
true copy—$1.00 

(v) Certification of each record as a 
true copy under official seal—$1.50 

(vi) For each signed statement of 
negative result of search for record—
$1.00 

(vii) For each signed statement of 
nonavailability of record—$1.00 

(viii) Duplication of architectural 
photographs and drawings:

Available tracing or reproducible, per 
square foot.........................................$0.10

If intermediate nagative and reproduc-

ible required .....................................$2.00; 
Plus tracing per square foot ....................$1.00

(ix) Postage and handling. It will be 
up to the person requesting the records 
or information to designate how the 
material will be mailed or shipped. In 
the absence of such instructions no 
records or information will be sent to a 
foreign address, and records and infor-
mation will be sent to domestic ad-
dresses utilizing first class certified 
mail, return receipt requested and will 
be billed at direct cost to the Section. 

(2) Only requesters who are seeking 
documents for commercial use will be 
charged for time spent reviewing 
records to determine whether thay are 
exempt from mandatory disclosure. 
The cost for review will be calculated 
based on the salary of the category of 
the employee who actually performed 
the review plus 16% of the rate to cover 
benefits. Charges will be assessed only 
for the initial review (i.e., review un-
dertaken the first time in order to ana-
lyze the applicability of specific ex-
emption(s) to a particular record or 
portion of record) and not review at the 
administrative appeal level of the ex-
emption(s) already applied. 

(3) If records requested under this 
part are stored elsewhere than the 
headquarters of the U.S. Section, 
IBWC, 4171 North Mesa, EL Paso, TX, 
the special cost of returning such 
records to the headquarters shall be in-
clude in the search costs. These costs 
will be computed at the actual costs of 
transportation of either a person or the 
requested record between the place 
where the record is stored and the Sec-
tion headquarters when, for time or 
other reasons, it is not feasible to rely 
on Government mail service. 

(4) When no specific fee has been es-
tablished for a service, or the request 
for a service does not fall under one of 
the above categories due to the amount 
or size or type thereof, the FOIA Offi-
cer is authorized to establish an appro-
priate fee, pursuant to the criteria es-
tablished in Office of Management and 
Budget Circular No. A–25, entitled 
‘‘User Charges.’’ 

(b) Where it is anticipated that the 
fees chargeable under this part will 
amount to more than $25 and the re-
quester has not indicated in advance 
her/his willingness to pay fees as high 
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as anticipated, the requester shall be 
promptly notified of the amount of the 
anticipated fees or such portion thereof 
as can readily be estimated. The notice 
or request for an advance deposit shall 
extend an offer to the requester to con-
fer with knowledgeable Section per-
sonnel in an attempt to reformulate 
the request in a manner which will re-
duce the fees and meet the needs of the 
requester. Dispatch of such notice or 
request shall suspend the running of 
the period for response by the Section 
until a reply is received from the re-
quester. 

(c) Search costs are due and payable 
even if the record which was requested 
cannot be located after all reasonable 
efforts have been made, or if the Sec-
tion determines that a record which 
has been requested, but which is ex-
empt from disclosure under this part, 
is to be withheld. 

(d) The Section will begin assessing 
interest charges on an unpaid bill 
starting the 31st day following the day 
on which the billing was sent. The ac-
crual of interest will be stayed upon re-
ceipt of the fee, rather than upon its 
processing by the Section. Interest will 
at the rate precribed in section 3717 of 
title 31 U.S.C. 

(e) A requester may not file multiple 
requests at the same time, each seek-
ing portions of a document or docu-
ments, solely in order to avoid pay-
ment of fees. When the Section reason-
ably believes that a requester or a 
group of requesters acting in concert is 
attempting to break a request down 
into a series of requests for the purpose 
of evading the assessment of fees, the 
Section will aggregate any such re-
quests and charge accordingly. 

(f) The Section will not require a re-
quester to make an advance payment, 
i.e., payment before work is com-
menced or continued on a request, un-
less: 

(1) The Section estimates or deter-
mines that allowable charges that a re-
quester may be required to pay are 
likely to exceed $250. Then the Section 
will notify the requester of the likely 
costs and obtain satisfactory assurance 
of full payment where the requester 
has a history of prompt payment of 
FOIA fees, or require an advance pay-
ment of an amount up to the full esti-

mated charges in the case of requesters 
with no history of payment; or 

(2) Requesters who have previously 
failed to pay fees charged in a timely 
fashion (i.e., within 30 days of the date 
of the billing), the Section will require 
such requesters to pay the full amount 
owed plus any applicable interest as 
provided above or demonstrate that 
they have, in fact, paid the fee, and to 
make an advance payment of the full 
amount of the estimated fee before the 
agency begins to process new requests 
or pending requests from such request-
ers. 
When the Section acts under paragraph 
(f) (1) or (2) of this section, the admin-
istrative time limit prescribed in sub-
section (a)(6) of the FOIA (i.e., 10 work-
ing days from receipt of initial re-
quests plus permissible extensions of 
that time limit) will begin only after 
the Section has received payments de-
scribed above. 

(g) In accordance with the provisions 
and authorities of the Debt Collection 
Act of 1982 (Pub. L. 97–365), the Section 
reserves the right to disclose informa-
tion to consumer reporting agencies 
and to use collection agencies, where 
appropriate, to encourage repayment. 

(h) No fees under $10 will be billed by 
the Section because the cost of collec-
tion would be greater than the fee. 

(i) Requester should pay fees by 
check or money order made out to the 
U.S. Section, International Boundary 
and Water Commission, and mailed to 
the Finance and Accounting Office, 
United States Section, International 
Boundary and Water Commission, 4171 
North Mesa, suite C–310, El Paso, TX 
79902–1422.

§ 1102.5 Categories of requesters for 
fee purposes. 

There are four categories of request-
ers: Commercial use requesters; edu-
cational and non-commercial scientific 
institutions; representatives of the 
news media; and all other requesters. 
The Act prescribes specific levels of 
fees for each of these categories. The 
Section will take into account infor-
mation provided by requesters in deter-
mining their eligibility for inclusion in 
one of these categories is as defined in 
§ 1102.2. It is in the requester’s best in-
terest to provide as much information 
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as possible to demonstrate inclusion 
within a non-commercial category of 
fee treatment. 

(a) The Section will assess charges 
which recover the full direct costs of 
searching for, reviewing for release, 
and duplicating the records sought for 
commercial use. Commercial use re-
questers are entitled to neither two 
hours of free search time nor 100 free 
pages of reproduction of documents. 

(b) The Section will provide docu-
ments to educational and non-commer-
cial scientific institutions for the cost 
of reproduction alone, excluding 
charges for the first 100 pages. To be el-
igible for inclusion in this category, re-
questers must show that the request 
being made is authorized by, and under 
the auspices of, a qualifying institution 
and that the records are not sought for 
a commercial use, but are sought in 
furtherance of scholarly (if the request 
is from an educational institution) or 
scientific (if the request is from a non-
commercial scientific institution) re-
search. 

(c) The Section will provide docu-
ments to representatives of the news 
media for the cost of reproduction 
alone, excluding charges for the first 
100 pages. To be eligible for inclusion in 
this category; a requester must meet 
the criteria in § 1102.2(m), and the re-
quest must not be made for a commer-
cial use. In reference to this class of re-
questers, a request for records sup-
porting the news dissemination func-
tion of the requester shall not be con-
sidered to be a request that is for a 
commercial use. 

(d) The Section will charge request-
ers who do not fit into any of the cat-
egories above fees which recover the 
full reasonable direct cost of searching 
for and reproducing records that are re-
sponsive to the request, except that the 
first 100 pages of reproduction and the 
first two hours of search time shall be 
furnished without charge. Moreover, 
requests from record subjects for 
records about themselves will continue 
to be treated under the fee provisions 
of the Privacy Act of 1974 which permit 
fees only for reproduction. 

(e) In making determinations under 
this section, the Section may take into 
account whether requesters who pre-
viously were granted (b), (c), or (d) sta-

tus under the Act did in fact use the re-
quested records for purposes compat-
ible with the status accorded them.

§ 1102.6 Fee waivers and appeals. 

(a) Waiver or reduction of any fee 
provided for in § 1102.4 may be made 
upon a determination by the FOIA Offi-
cer, United States Section, Inter-
national Boundary and Water Commis-
sion, 4171 North Mesa, suite C–310, El 
Paso, TX 79902–1422. The Section shall 
furnish documents without charge or 
at a reduced charge provided that: Dis-
closure of the information is in the 
public interest because it is likely to 
contribute significantly to public un-
derstanding of the operations or activi-
ties of the Government, and is not pri-
marily in the commercial interest of 
the requester. Requests for a waiver or 
reduction of fees shall be considered on 
a case-by-case basis. 

(1) In order to determine whether dis-
closure of the information is in the 
public interest because it is likely to 
contribute significantly to public un-
derstanding of the operations or activi-
ties of the Government, the Section 
will consider the following four factors: 

(i) The subject of the request: Wheth-
er the subject of the requested records 
concerns the operations or activities of 
the Government; 

(ii) The informative value of the in-
formation to be disclosed: Whether the 
disclosure is likely to contribute to an 
understanding of Government oper-
ations or activities; 

(iii) The contribution to an under-
standing of the subject by the general 
public likely to result from disclosure: 
Whether disclosure of the requested in-
formation will contribute to public un-
derstanding; and 

(iv) The significance of the contribu-
tion to public understanding: Whether 
the disclosure is likely to contribute 
significantly to public understanding 
of Government operations or activities. 

(2) In order to determine whether dis-
closure of the information is not pri-
marily in the commercial interest of 
the requester, the Section will consider 
the following two factors: 

(i) The existence and magnitude of a 
commercial interest: Whether the re-
quester has a commercial interest that 

VerDate Aug<23>2002 13:19 Sep 03, 2002 Jkt 197072 PO 00000 Frm 00356 Fmt 8010 Sfmt 8010 Y:\SGML\197072T.XXX 197072T



357

International Boundary and Water Commission § 1102.7

would be furthered by the requested 
disclosure; and, if so 

(ii) The primary interest in disclo-
sure: Whether the magnitude of the 
identified commercial interest of the 
requester is sufficiently large, in com-
parison with the public interest in dis-
closure, that disclosure is primarily in 
the commercial interest of the re-
quester. 

(b) The Section will not consider 
waiver or reduction of fees for request-
ers (persons or organizations) from 
whom unpaid fees remain due to the 
Section for another information access 
request. 

(c)(1) The Section’s decision to refuse 
to waive or reduce fees as requested 
under paragraph (a) of this section may 
be appealed to the Commissioner, 
United States Section, International 
Boundary and Water Commission, 4171 
North Mesa, Suite C–310, El Paso, TX 
79902–1422. Appeals should contain as 
much information and documentation 
as possible to support the request for a 
waiver or reduction of fees. 

(2) Appeals will be reviewed by the 
Commissioner, who may consult with 
other officials of the Section as appro-
priate. The requester will be notified 
within thirty working days from the 
date on which the Section received the 
appeal.

§ 1102.7 The Section’s determination 
and appeal procedures. 

Upon receipt of any request for 
records of information under the Act 
the following guidelines shall be fol-
lowed: 

(a) The FOIA Officer will determine 
within 10 days (excepting Saturdays, 
Sundays, and legal holidays) after re-
ceipt of any such request whether to 
comply with such request and will im-
mediately notify the person making 
such request of such determination, 
the reasons therefore, and of the right 
to such person to appeal to the Com-
missioner any adverse determination. 

(b) All appeals should be addressed to 
the Commissioner, United States Sec-
tion, International Boundary and 
Water Commission, 4171 North Mesa, 
Suite, C–310, El Paso, TX 79902–1422, 
and should be clearly identified as such 
on the envelope and in the letter of ap-
peal by using the marking ‘‘Freedom of 

Information Appeal’’ or ‘‘Appeal for 
Records’’ or the equivalent. Failure to 
properly address an appeal may defer 
the date of receipt by the Section to 
take into account the time reasonably 
required to forward the appeal to the 
Commissioner. In each instance when 
an appeal is incorrectly addressed to 
the Commissioner, he shall notify the 
person making the appeal that his ap-
peal was improperly addressed and of 
the date the appeal was received by the 
Commissioner. The Commissioner will 
make a determination with respect to 
any appeal within 20 days (excepting 
Saturdays, Sundays, and legal holi-
days) after the receipt of an appeal. If 
on appeal the denial or the request is 
in whole or in part upheld, the Com-
missioner will notify the person mak-
ing such request of the provisions for 
judicial review under the Act. An ap-
peal must be in writing and filed with-
in 30 days from receipt of the initial de-
termination (in cases of denials of an 
entire request), or from receipt of any 
records being made available pursuant 
to the initial determination (in case of 
partial denials). In those cases where a 
request or appeal is not addressed to 
the proper official, the time limita-
tions stated above will be computed 
from the receipt of the request or ap-
peal by the proper official. 

(c) In unusual circumstances, as set 
forth in paragraph (d) of this section, 
the time limits for responding to the 
original request or the appeal may be 
extended by not more than an addi-
tional 10 working days by written no-
tice to the person making a request. 
This notice must be sent within either 
10- or 20-day time limit and will specify 
the reason for the extension and the 
date on which determination is ex-
pected to be dispatched. The extension 
may be invoked only once during the 
consideration of a request either dur-
ing the initial consideration period or 
during the consideration of an appeal, 
but not both. 

(d) The unusual circumstances are: 
(1) The need to search for and collect 

the requested records from field facili-
ties or other establishments that are 
separate from the office processing the 
request. 
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(2) The need to search for, collect, 
and appropriately examine a volumi-
nous amount of separate and distinct 
records which are demanded in a single 
request; or 

(3) The need for consultation, which 
shall be conducted with all practicable 
speed, with another agency having a 
substantial interest in the determina-
tion of the requestor among two or 
more components of the agency having 
substantial subject-matter interest 
therein. 

(e) If the FOIA Officer receives a re-
quest which is of proper concern to an 
agency or entity outside the Section, it 
will be returned to the person making 
the request, advising the requester to 
refer it to the appropriate agency or 
entity if requester desires, and pro-
viding the requester with the name or 
title, address and other appropriate in-
formation. An information copy of the 
request and the letter of referral will 
be forwarded promptly to the agency or 
entity outside the Section that may 
expect the request. In the event the 
FOIA Officer receives a request to 
make available a record or provide in-
formation which is of interest to more 
than one agency (Federal, State, mu-
nicipal, or legal entity created there-
by), the FOIA Officer will retain and 
act upon the request if the Section is 
one of the interest agencies and if its 
interest in the record is paramount. 

(f) The Commissioner’s determina-
tion on an appeal shall be in writing 
and when it denies records in whole or 
in part, the letter to the person mak-
ing a request shall include: 

(1) Notation of the specific exemption 
or exemptions of the Act authorizing 
the withholding. 

(2) A statement that the decision is 
final for the Section. 

(3) Advice that judicial review of the 
denial is available in the district in 
which the person making the request 
resides or has his principal place of 
business, the district in which the Sec-
tion’s records are situated, or the Dis-
trict of Columbia. 

(4) The names and titles or positions 
of each official responsible for the de-
nial of a request. 
When appropriate, the written deter-
mination may also state how an ex-
emption applied in that particular 

case, and, when relevant, why a discre-
tionary rebase is not appropriate. 

(g) In those cases where it is nec-
essary to find and examine records be-
fore the legality or appropriateness of 
their disclosure can be determined, and 
where after diligent effort this has not 
been achieved within the required pe-
riod, the FOIA Officer may advise the 
person making the request that a de-
termination to presently deny the re-
quest has been made because the 
records or information have not been 
found or examined, that the determina-
tion will be considered when the search 
or examination is completed and the 
time within which completion is ex-
pected, but that the person making the 
request may immediately file an ad-
ministrative appeal to the Commis-
sioner.

§ 1102.8 Exemptions. 
(a) 5 U.S.C. 552(b) provides that the 

requirements of the FOIA do not apply 
to matters that are: 

(1) Classified documents. Specifically 
authorized under criteria established 
by an Executive order to be kept secret 
in the interest of national defense or 
foreign policy and that are, in fact, 
properly classified under the Executive 
order. 

(2) Internal personnel rules and prac-
tices. Related solely to the internal per-
sonnel rules and practices of an agen-
cy. 

(3) Information exempt under other 
laws. Specifically exempted from dis-
closure by statute, provided that the 
statute— 

(i) Requires that the matters be with-
held from the public in such a manner 
as to leave no discretion on the issue or 

(ii) Establishes particular criteria for 
withholding or refers to particular 
types of matters to be withheld. 

(4) Confidential business information. 
Trade secrets and commercial or finan-
cial information obtained from a per-
son and privileged or confidential. 

(5) Internal government communica-
tions. Interagency or intra-agency 
memorandums or letters which would 
not be available by law to a party 
other than an agency in litigation with 
the agency. 

(6) Personal privacy. Personnel, med-
ical, and similar files the disclosure of 
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which would constitute a clearly un-
warranted invasion of personal privacy. 

(7) Law enforcement. Records or infor-
mation compiled for law enforcement 
purposes, but only to the extent that 
the production of such law enforcement 
records or information: 

(i) Could reasonably be expected to 
interfere with enforcement pro-
ceedings; 

(ii) Would deprive a person of a right 
to a fair trial or an impartial adjudica-
tion; 

(iii) Could reasonably be expected to 
constitute an unwarranted invasion of 
personal privacy; 

(iv) Could reasonably be expected to 
disclose the identity of a confidential 
source, including a State, local, or for-
eign agency or authority or any pri-
vate institution which furnished infor-
mation on a confidential basis, and, in 
the case of a record or information 
compiled by a criminal law enforce-
ment authority in the course of a 
criminal investigation, or by an agency 
conducting a lawful national security 
intelligence investigation information 
furnished by a confidential source; 

(v) Would disclose techniques and 
procedures for law enforcement inves-
tigations or prosecutions, or would dis-
close guidelines for law enforcement 
investigations or prosecutions if such 
disclosure could reasonably be ex-
pected to risk circumvention of the 
law; or 

(vi) Could reasonably be expected to 
endanger the life or physical safety of 
any individual. 

(8) Financial institutions. Contained in 
or related to examination, operating, 
or condition reports prepared by, on be-
half of, or for the use of an agency re-
sponsible for the regulation or super-
vision of financial institutions. 

(9) Geological information. Geological 
and geophysical information and data, 
including maps, concerning wells. 

(b) The Section will provide any rea-
sonably segregable portion of a record 
to a requester after deletion of the por-
tions that are exempt under this sec-
tion. 

(c) The section will invoke no exemp-
tion under this section if the requested 
records are available to the requester 
under the Privacy Act of 1974 and its 
implementing regulations. 

(d) Whenever a request is made which 
involves access to records described in 
paragraph (a)(7)(i) of this section and 

(1) The investigation or proceeding 
involves a possible violation of crimi-
nal law, and 

(2) There is reason to believe that the 
subject of the investigation or pro-
ceeding is not aware of its pendency, 
and disclosure of the existence of the 
records could reasonably be expected to 
interfere with enforcement pro-
ceedings, the agency may, during only 
such time as that circumstance con-
tinues, treat the records as not subject 
to the requirements of this section.

§ 1102.9 Annual report to Congress. 

(a) On or before March 1 of each cal-
endar year the Commissioner shall sub-
mit a report covering the preceding 
calendar year to the Speaker of the 
House of Representatives and President 
of the Senate for referral to the appro-
priate committees of the Congress. The 
report shall include: 

(1) The number of determinations 
made by the section not to comply 
with request for records made to the 
section under the Act and this part and 
the reasons for each such determina-
tion. 

(2) The number of appeals made by 
persons under the Act and this part, 
the result of such appeals, and the rea-
son for the action upon each appeal 
that results in a denial of information. 

(3) The names and titles or positions 
of each person responsible for the de-
nial of records requested under the Act, 
and the number of instances of partici-
pation for each. 

(4) The results of each proceeding 
conducted pursuant to 552(1)(4)(F) of 
the Act, including a report of the dis-
ciplinary action taken against the offi-
cer or employee who was primarily re-
sponsible for improperly withholding 
records or an explanation of why dis-
ciplinary action was not taken. 

(5) A copy of this part. 
(6) A copy of the fee schedule and the 

total amount of fees collected by the 
section for making records available 
under the Act. 

(7) Such other information as indi-
cates efforts to administer fully the 
Act. 
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(b) A copy of each such report to the 
Congress made pursuant to paragraph 
(a) of this section will be made avail-
able for public inspection and copying 
in the office of the FOIA Officer, 
United States Section, International 
Boundary and Water Commission, 4171 
North Mesa, Suite C–310, El Paso, TX 
79902–1422.

§ 1102.10 Examination of records. 

When a request to examine records is 
approved by the FOIA Officer, every 
reasonable effort will be made to pro-
vide facilities for the purpose of such 
examination. ‘‘On the spot’’ copying 
will be available if the FOIA Officer de-
cides there will be no interference with 
ordinary activities or routine business 
of the section.

PART 1103—ENFORCEMENT OF 
NONDISCRIMINATION ON THE 
BASIS OF HANDICAP IN PRO-
GRAMS OR ACTIVITIES CON-
DUCTED BY INTERNATIONAL 
BOUNDARY AND WATER COM-
MISSION, UNITED STATES AND 
MEXICO, UNITED STATES SEC-
TION

Sec.
1103.101 Purpose. 
1103.102 Application. 
1103.103 Definitions. 
1103.104—1103.109 [Reserved] 
1103.110 Self-evaluation. 
1103.111 Notice. 
1103.112—1103.1103 [Reserved] 
1103.130 General prohibitions against dis-

crimination. 
1103.131—1103.139 [Reserved] 
1103.140 Employment. 
1103.141—1103.148 [Reserved] 
1103.149 Program accessibility: Discrimina-

tion prohibited. 
1103.150 Program accessibility: Existing fa-

cilities. 
1103.151 Program accessibility: New con-

struction and alterations. 
1103.152—1103.159 [Reserved] 
1103.160 Communications. 
1103.161—1103.169 [Reserved] 
1103.170 Compliance procedures. 
1103.171—1103.999 [Reserved]

AUTHORITY: 29 U.S.C. 794.

SOURCE: 51 FR 4577, Feb. 5, 1986, unless oth-
erwise noted.

§ 1103.101 Purpose. 
This part effectuates section 119 of 

the Rehabilitation, Comprehensive 
Services, and Developmental Disabil-
ities Amendments of 1978, which 
amended section 504 of the Rehabilita-
tion Act of 1973 to prohibit discrimina-
tion on the basis of handicap in pro-
grams or activities conducted by Exec-
utive agencies or the United States 
Postal Service.

§ 1103.102 Application. 
This part applies to all programs or 

activities conducted by the agency.

§ 1103.103 Definitions. 
For purposes of this part, the term— 
Assistant Attorney General means the 

Assistant Attorney General, Civil 
Rights Division, United States Depart-
ment of Justice. 

Auxiliary aids means services or de-
vices that enable persons with im-
paired sensory, manual, or speaking 
skills to have an equal opportunity to 
participate in, and enjoy the benefits 
of, programs or activities conducted by 
the agency. For example, auxiliary aids 
useful for persons with impaired vision 
include readers, Brailled materials, 
audio recordings, telecommunications 
devices and other similar services and 
devices. Auxiliary aids useful for per-
sons with impaired hearing include 
telephone handset amplifiers, tele-
phones compatible with hearing aids, 
telecommunication devices for deaf 
persons (TDD’s), interpreters, 
notetakers, written materials, and 
other similar services and devices. 

Complete complaint means a written 
statement that contains the complain-
ant’s name and address and describes 
the agency’s alleged discriminatory ac-
tion in sufficient detail to inform the 
agency of the nature and date of the al-
leged violation of section 504. It shall 
be signed by the complainant or by 
someone authorized to do so on his or 
her behalf. Complaints filed on behalf 
of classes or third parties shall describe 
or identify (by name, if possible) the 
alleged victims of discrimination. 

Facility means all or any portion of 
buildings, structures, equipment, 
roads, walks, parking lots, rolling 
stock or other conveyances, or other 
real or personal property. 
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Handicapped person means any person 
who has a physical or mental impair-
ment that substantially limits one or 
more major life activities, has a record 
of such an impairment, or is regarded 
as having such an impairment. 

As used in this definition, the phrase: 
(1) Physical or mental impairment in-

cludes— 
(i) Any physiological disorder or con-

dition, cosmetic disfigurement, or ana-
tomical loss affecting one of more of 
the following body systems: Neuro-
logical; musculoskeletal; special sense 
organs; respiratory, including speech 
organs; cardiovascular; reproductive; 
digestive; genitourinary; hemic and 
lymphatic; skin; and endocrine; or 

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or 
mental illness, and specific learning 
disabilities. The term physical or mental 
impairment includes, but is not limited 
to, such diseases and conditions as or-
thopedic, visual, speech, and hearing 
impairments, cerebral palsy, epilepsy, 
muscular dystrophy, multiple sclerosis, 
cancer, heart disease, diabetes, mental 
retardation, emotional illness, and 
drug addition and alcholism. 

(2) Major life activities includes func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing, 
hearing, speaking, breathing, learning, 
and working. 

(3) Has a record of such an impairment 
means has a history of, or has been 
misclassified as having, a mental or 
physical impairment that substantially 
limits one or more major life activi-
ties. 

(4) Is regarded as having an impairment 
means— 

(i) Has a physical or mental impair-
ment that does not substantially limit 
major life activities but is treated by 
the agency as constituting such a limi-
tation; 

(ii) Has a physical or mental impair-
ment that substantially limits major 
life activities only as a result of the at-
titudes of others toward such impair-
ment; or 

(iii) Has none of the impairments de-
fined in paragraph (1) of this definition 
but is treated by the agency as having 
such an impairment. 

Qualified handicapped person means— 

(1) With respect to any agency pro-
gram or activity under which a person 
is required to perform services or to 
achieve a level of accomplishment, a 
handicapped person who meets the es-
sential eligibility requirements and 
who can achieve the purpose of the pro-
gram or activity without modifications 
in the program or activity that the 
agency can demonstrate would result 
in a fundamental alteration in its na-
ture; or 

(2) With respect to any other pro-
gram or activity, a handicapped person 
who meets the essential eligibility re-
quirements for participation in, or re-
ceipt of benefits from, that program or 
activity. 

(3) Qualified handicapped person is de-
fined for purposes of employment in 29 
CFR 1613.702(f), which is made applica-
ble to this part by § 1103.140. 

Section 504 means section 504 of the 
Rehabilitation Act of 1973 (Pub. L. 93–
112, 87 Stat. 394 (29 U.S.C. 794)), as 
amended by the Rehabilitation Act 
Amendments of 1974 (Pub. L. 93–516, 88 
Stat. 1617), and the Rehabilitation, 
Comprehensive Services, and Develop-
mental Disabilities Amendments of 
1978 (Pub. L. 95–602, 92 Stat. 2955). As 
used in this part, section 504 applies 
only to programs or activities con-
ducted by Executive agencies and not 
to federally assisted programs. 

[51 FR 4577, Feb. 5, 1986; 51 FR 7543, Mar. 5, 
1986]

§§ 1103.104—1103.109 [Reserved]

§ 1103.110 Self-evaluation. 
(a) The agency shall, by April 9, 1987, 

evaluate its current policies and prac-
tices, and the effects thereof, that do 
not or may not meet the requirements 
of this part, and, to the extent modi-
fication of any such policies and prac-
tices is required, the agency shall pro-
ceed to make the necessary modifica-
tions. 

(b) The agency shall provide an op-
portunity to interested persons, includ-
ing handicapped persons or organiza-
tions representing handicapped per-
sons, to participate in the self-evalua-
tion process by submitting comments 
(both oral and written). 

(c) The agency shall, until three 
years following the completion of the 
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self-evaluation, maintain on file and 
make available for public inspections: 

(1) A description of areas examined 
and any problems identified, and 

(2) A description of any modifications 
made.

§ 1103.111 Notice. 
The agency shall make available to 

employees, applicants, participants, 
beneficiaries, and other interested per-
sons such information regarding the 
provisions of this part and its applica-
bility to the programs or activities 
conducted by the agency, and make 
such information available to them in 
such manner as the head of the agency 
finds necessary to apprise such persons 
of the protections against discrimina-
tion assured them by section 504 and 
this regulation.

§§ 1103.112—1103.129 [Reserved]

§ 1103.130 General prohibitions 
against discrimination. 

(a) No qualified handicapped person 
shall, on the basis of handicap, be ex-
cluded from participation in, be denied 
the benefits of, or otherwise be sub-
jected to discrimination under any pro-
gram or activity conducted by the 
agency. 

(b)(1) The agency, in providing any 
aid, benefit, or service, may not, di-
rectly or through contractual, licens-
ing, or other arrangements, on the 
basis of handicap— 

(i) Deny a qualified handicapped per-
son the opportunity to participate in 
or benefit from the aid, benefit, or 
service; 

(ii) Afford a qualfied handicapped 
person an opportunity to participate in 
or benefit from the aid, benefit, or 
service that is not equal to that af-
forded others; 

(iii) Provide a qualified handicapped 
person with an aid, benefit, or service 
that is not as effective in affording 
equal opportunity to obtain the same 
result, to gain the same benefit, or to 
reach the same level of achievement as 
that provided to others; 

(iv) Provide different or separate aid, 
benefits, or services to handicapped 
persons or to any class of handicapped 
persons than is provided to others un-
less such action is necessary to provide 

qualified handicapped persons with aid, 
benefits, or services that are as effec-
tive as those provided to others; 

(v) Deny a qualified handicapped per-
son the opportunity to participate as a 
member of planning or advisory boards; 
or 

(vi) Otherwise limit a qualified 
handicapped person in the enjoyment 
of any right, privilege, advantage, or 
opportunity enjoyed by others receiv-
ing the aid, benefit, or service. 

(2) The agency may not deny a quali-
fied handicapped person the oppor-
tunity to participate in programs or 
activities that are not separate or dif-
ferent, despite the existence of permis-
sibly separate or different programs or 
activities. 

(3) The agency may not, directly or 
through contractual or other arrange-
ments, utilize criteria or methods of 
administration the purpose or effect of 
which would— 

(i) Subject qualified handicapped per-
sons to discrimination on the basis of 
handicap; or 

(ii) Defeat or substantially impair ac-
complishment of the objectives of a 
program or activity with respect to 
handicapped persons. 

(4) The agency may not, in deter-
mining the site or location of a facil-
ity, make selections the purpose or ef-
fect of which would— 

(i) Exclude handicapped persons 
from, deny them the benefits of, or oth-
erwise subject them to discrimination 
under any program or activity con-
ducted by the agency; or 

(ii) Defeat or substantially impair 
the accomplishment of the objectives 
of a program or activity with respect 
to handicapped persons. 

(5) The agency, in the selection of 
procurement contractors, may not use 
criteria that subject qualified handi-
capped persons to discrimination on 
the basis of handicap. 

(c) The exclusion of nonhandicapped 
persons from the benefits of a program 
limited by Federal statute or Execu-
tive order to handicapped persons or 
the exclusion of a specific class of 
handicapped persons from a program 
limited by Federal statute or Execu-
tive order to a different class of handi-
capped persons is not prohibited by 
this part. 
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(d) The agency shall administer pro-
grams and activities in the most inte-
grated setting appropriate to the needs 
of qualified handicapped persons.

§§ 1103.131—1103.139 [Reserved]

§ 1103.140 Employment. 
No qualified handicapped person 

shall, on the basis of handicap, be sub-
jected to discrimination in employ-
ment under any program or activity 
conducted by the agency. The defini-
tions, requirements, and procedures of 
section 501 of the Rehabilitation Act of 
1973 (29 U.S.C. 791), as established by 
the Equal Employment Opportunity 
Commission in 29 CFR part 1613, shall 
apply to employment in federally con-
ducted programs or activities.

§§ 1103.141—1103.148 [Reserved]

§ 1103.149 Program accessibility: Dis-
crimination prohibited. 

Except as otherwise provided in 
§ 1103.150, no qualified handicapped per-
son shall, because the agency’s facili-
ties are inaccessible to or unusable by 
handicapped persons, be denied the 
benefits of, be excluded from participa-
tion in, or otherwise be subjected to 
discrimination under any program or 
activity conducted by the agency.

§ 1103.150 Program accessibility: Exist-
ing facilities. 

(a) General. The agency shall operate 
each program or activity so that the 
program or activity, when viewed in its 
entirety, is readily accessible to and 
usable by handicapped persons. This 
paragraph does not— 

(1) Necessarily require the agency to 
make each of its existing facilities ac-
cessible to and usable by handicapped 
persons; or 

(2) Require the agency to take any 
action that it can demonstrate would 
result in a fundamental alteration in 
the nature of a program or activity or 
in undue financial and administrative 
burdens. In those circumstances where 
agency personnel believe that the pro-
posed action would fundamentally 
alter the program or activity or would 
result in undue financial and adminis-
trative burdens, the agency has the 
burden of proving that compliance with 
§ 1103.150(a) would result in such alter-

ation or burdens. The decision that 
compliance would result in such alter-
ation or burdens must be made by the 
agency head or his or her designee 
after considering all agency resources 
available for use in the funding and op-
eration of the conducted program or 
activity, and must be accompanied by 
a written statement of the reasons for 
reaching that conclusion. If an action 
would result in such an alteration or 
such burdens, the agency shall take 
any other action that would not result 
in such an alteration or such burdens 
but would nevertheless ensure that 
handicapped persons receive the bene-
fits and services of the program or ac-
tivity. 

(b) Methods. The agency may comply 
with the requirements of this section 
through such means as redesign of 
equipment, reassignment of services to 
accessible buildings, assignment of 
aides to beneficiaries, home visits, de-
livery of services at alternate acces-
sible sites, alteration of existing facili-
ties and construction of new facilities, 
use of accessible rolling stock, or any 
other methods that result in making 
its programs or activities readily ac-
cessible to and usable by handicapped 
persons. The agency is not required to 
make structural changes in existing fa-
cilities where other methods are effec-
tive in achieving compliance with this 
section. The agency, in making alter-
ations to existing buildings, shall meet 
accessibility requirements to the ex-
tent compelled by the Architectural 
Barriers Act of 1968, as amended (42 
U.S.C. 4151–4157), and any regulations 
implementing it. In choosing among 
available methods for meeting the re-
quirements of this section, the agency 
shall give priority to those methods 
that offer programs and activities to 
qualified handicapped persons in the 
most integrated setting appropriate. 

(c) Time period for compliance. The 
agency shall comply with the obliga-
tions established under this section by 
June 6, 1986, except that where struc-
tural changes in facilities are under-
taken, such changes shall be made by 
April 7, 1989, but in any event as expe-
ditiously as possible. 

(d) Transition plan. In the event that 
structural changes to facilities will be 
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undertaken to achieve program acces-
sibility, the agency shall develop, by 
October 7, 1986, a transition plan set-
ting forth the steps necessary to com-
plete such changes. The agency shall 
provide an opportunity to interested 
persons, including handicapped persons 
or organizations representing handi-
capped persons, to participate in the 
development of the transition plan by 
submitting comments (both oral and 
written). A copy of the transition plan 
shall be made available for public in-
spection. The plan shall, at a min-
imum— 

(1) Identify physical obstacles in the 
agency’s facilities that limit the acces-
sibility of its programs or activities to 
handicapped persons; 

(2) Describe in detail the methods 
that will be used to make the facilities 
accessible; 

(3) Specify the schedule for taking 
the steps necessary to achieve compli-
ance with this section and, if the time 
period of the transition plan is longer 
than one year, identify steps that will 
be taken during each year of the tran-
sition period; and 

(4) Indicate the official responsible 
for implementation of the plan. 

[51 FR 4577, Feb. 5, 1986; 51 FR 7543, Mar. 5, 
1986]

§ 1103.151 Program accessibility: New 
construction and alterations. 

Each building or part of a building 
that is constructed or altered by, on 
behalf of, or for the use of the agency 
shall be designed, constructed, or al-
tered so as to be readily accessible to 
and usable by handicapped persons. 
The definitions, requirements, and 
standards of the Architectural Barriers 
Act (42 U.S.C. 4151–4157), as established 
in 41 CFR 101–19.600 to 101–19.607, apply 
to buildings covered by this section.

§§ 1103.152—1103.159 [Reserved]

§ 1103.160 Communications. 
(a) The agency shall take appropriate 

steps to ensure effective communica-
tion with applicants, participants, per-
sonnel of other Federal entities, and 
members of the public. 

(1) The agency shall furnish appro-
priate auxiliary aids where necessary 
to afford a handicapped person an equal 

opportunity to participate in, and 
enjoy the benefits of, a program or ac-
tivity conducted by the agency. 

(i) In determining what type of auxil-
iary aid is necessary, the agency shall 
give primary consideration to the re-
quests of the handicapped person. 

(ii) The agency need not provide indi-
vidually prescribed devices, readers for 
personal use or study, or other devices 
of a personal nature. 

(2) Where the agency communicates 
with applicants and beneficiaries by 
telephone, telecommunication devices 
for deaf persons (TDD’s) or equally ef-
fective telecommunication systems 
shall be used. 

(b) The agency shall ensure that in-
terested persons, including persons 
with impaired vision or hearing, can 
obtain information as to the existence 
and location of accessible services, ac-
tivities, and facilities. 

(c) The agency shall provide signage 
at a primary entrance to each of its in-
accessible facilities, directing users to 
a location at which they can obtain in-
formation about accessible facilities. 
The international symbol for accessi-
bility shall be used at each primary en-
trance of an accessible facility. 

(d) This section does not require the 
agency to take any action that it can 
demonstrate would result in a funda-
mental alteration in the nature of a 
program or activity or in undue finan-
cial and administrative burdens. In 
those circumstances where agency per-
sonnel believe that the proposed action 
would fundamentally alter the program 
or activity or would result in undue fi-
nancial and administrative burdens, 
the agency has the burden of proving 
that compliance with § 1103.160 would 
result in such alteration or burdens. 
The decision that compliance would re-
sult in such alteration or burdens must 
be made by the agency head or his or 
her designee after considering all agen-
cy resources available for use in the 
funding and operation of the conducted 
program or activity, and must be ac-
companied by a written statement of 
the reasons for reaching that conclu-
sion. If an action required to comply 
with this section would result in such 
an alteration or such burdens, the 
agency shall take any other action 
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that would not result in such an alter-
ation or such burdens but would never-
theless ensure that, to the maximum 
extent possible, handicapped persons 
receive the benefits and services of the 
program or activity.

§§ 1103.161—1103.169 [Reserved]

§ 1103.170 Compliance procedures. 
(a) Except as provided in paragraph 

(b) of this section, this section applies 
to all allegations of discrimination on 
the basis of handicap in programs or 
activities conducted by the agency. 

(b) The agency shall process com-
plaints alleging violations of section 
504 with respect to employment accord-
ing to the procedures established by 
the Equal Employment Opportunity 
Commission in 29 CFR part 1613 pursu-
ant to section 501 of the Rehabilitation 
Act of 1973 (29 U.S.C. 791). 

(c) Director, Equal Employment Op-
portunity shall be responsible for co-
ordinating implementation of this sec-
tion. Complaints may be sent to Direc-
tor, Equal Employment Opportunity, 
International Boundary and Water 
Commission, United States and Mex-
ico, United States Section, The Com-
mons, Building C, Suite 310, 4171 North 
Mesa, El Paso, Texas 79902. 

(d) The agency shall accept and in-
vestigate all complete complaints for 
which it has jurisdiction. All complete 
complaints must be filed within 180 
days of the alleged act of discrimina-
tion. The agency may extend this time 
period for good cause. 

(e) If the agency receives a complaint 
over which it does not have jurisdic-
tion, it shall promptly notify the com-
plainant and shall make reasonable ef-
forts to refer the complaint to the ap-
propriate government entity. 

(f) The agency shall notify the Archi-
tectural and Transportation Barriers 
Compliance Board upon receipt of any 
complaint alleging that a building or 
facility that is subject to the Architec-
tural Barriers Act of 1968, as amended 
(42 U.S.C. 4151–4157), or section 502 of 
the Rehabilitation Act of 1973, as 
amended (29 U.S.C. 792), is not readily 
accessible to and usable by handi-
capped persons. 

(g) Within 180 days of the receipt of a 
complete complaint for which it has ju-

risdiction, the agency shall notify the 
complainant of the results of the inves-
tigation in a letter containing— 

(1) Findings of fact and conclusions 
of law; 

(2) A description of a remedy for each 
violation found; 

(3) A notice of the right to appeal. 
(h) Appeals of the findings of fact and 

conclusions of law or remedies must be 
filed by the complainant within 90 days 
of receipt from the agency of the letter 
required by § 1103.170(g). The agency 
may extend this time for good cause. 

(i) Timely appeals shall be accepted 
and processed by the head of the agen-
cy. 

(j) The head of the agency shall no-
tify the complainant of the results of 
the appeal within 60 days of the receipt 
of the request. If the head of the agen-
cy determines that additional informa-
tion is needed from the complainant, 
he or she shall have 60 days from the 
date of receipt of the additional infor-
mation to make his or her determina-
tion on the appeal. 

(k) The time limits cited in para-
graphs (g) and (j) of this section may be 
extended with the permission of the 
Assistant Attorney General. 

(l) The agency may delegate its au-
thority for conducting complaint in-
vestigations to other Federal agencies, 
except that the authority for making 
the final determination may not be 
delegated to another agency. 

[51 FR 4577, Feb. 5, 1986, as amended at 51 FR 
4577, Feb. 5, 1986]

§§ 1103.171—1103.999 [Reserved]

PART 1104—PROTECTION OF 
ARCHAEOLOGICAL RESOURCES

Sec.
1104.1 Purpose. 
1104.2 Definitions. 
1104.3 Prohibited acts. 
1104.4 Permit requirements and exceptions. 
1104.5 Application for permits and informa-

tion collection. 
1104.6 Notification to Indian tribes of pos-

sible harm to, or destruction of, sites on 
public lands having religious or cultural 
importance. 

1104.7 Issuance of permits. 
1104.8 Terms and conditions of permits. 
1104.9 Suspension and revocation of per-

mits. 
1104.10 Appeals relating to permits. 
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1104.11 Relationship to section 106 of the 
National Historic Preservation Act. 

1104.12 Custody of archaeological resources. 
1104.13 Determination of archaeological or 

commercial value and cost of restoration 
and repair. 

1104.14 Assessment of civil penalties. 
1104.15 Civil penalty amounts. 
1104.16 Other penalties and rewards. 
1104.17 Confidentiality of archaeological re-

source information. 
1104.18 Report to the Secretary of the Inte-

rior.

AUTHORITY: Pub. L. 96–95, 93 Stat. 721 (16 
U.S.C. 470aa–11) (Sec. 10(a).) Related Author-
ity: Pub. L. 59–209, 34 Stat. 225 (16 U.S.C. 432, 
433); Pub. L. 86–523, 74 Stat. 220, 221 (16 U.S.C. 
469), as amended, 88 Stat. 174 (1974); Pub. L. 
89–665, 80 Stat. 915 (16 U.S.C. 470a–t), as 
amended, 84 Stat. 204 (1970), 87 Stat. 139 
(1973), 90 Stat. 1320 (1976), 92 Stat. 3467 (1978), 
94 Stat. 2987 (1980); Pub. L. 95–341, 92 Stat. 469 
(42 U.S.C. 1996).

SOURCE: 56 FR 21590, May 10, 1991, unless 
othewise noted.

§ 1104.1 Purpose. 
(a) The regulations in this part im-

plement provisions of the Archae-
ological Resources Protection Act of 
1979 (16 U.S.C. 470aa–11) by establishing 
the definitions, standards, and proce-
dures to be followed by the Commis-
sioner in providing protection for ar-
chaeological resources, located on pub-
lic lands through permits authorizing 
excavation and/or removal of archae-
ological resources, through civil pen-
alties for unauthorized excavation and/
or removal, through provisions for the 
preservation of archaeological resource 
collections and data, and through pro-
visions for ensuring confidentiality of 
information about archaeological re-
sources when disclosure would threaten 
the archaeological resources. 

(b) The regulations in this part do 
not impose any new restrictions on ac-
tivities permitted under other laws, au-
thorities, and regulations relating to 
mining, mineral leasing, reclamation, 
and other multiple uses of the public 
lands.

§ 1104.2 Definitions. 
As used for purposes of this part: 
(a) Archaeological resource means any 

material remains of human life or ac-
tivities which are at least 100 years of 
age, and which are of archaeological 
interest. 

(1) Of archaeological interest means ca-
pable of providing scientific or human-
istic understandings of past human be-
havior, cultural adaptation, and re-
lated topics through the application of 
scientific or scholarly techniques such 
as controlled observation, contextual 
measurement, controlled collection, 
analysis, interpretation and expla-
nation. 

(2) Material remains means physical 
evidence of human habitation, occupa-
tion, use, or activity, including the 
site, location, or context in which such 
evidence is situated. 

(3) The following classes of material 
remains (and illustrative examples), if 
they are at least 100 years of age, are of 
archaeological interest and shall be 
considered archaeological resources 
unless determined otherwise pursuant 
to paragraph (a)(4) or (a)(5) of this sec-
tion: 

(i) Surface or subsurface structures, 
shelters, facilities, or features (includ-
ing, but not limited to, domestic struc-
tures, storage structures, cooking 
structures, ceremonial structures, arti-
ficial mounds, earthworks, fortifica-
tions, canals, reservoirs, horticultural/
agricultural gardens or fields, bedrock 
mortars or grinding surfaces, rock 
alignments, cairns, trails, borrow pits, 
cooking pits, refuse pits, burial pits or 
graves, hearths, kilns, post molds, wall 
trenches, middens); 

(ii) Surface or subsurface artifact 
concentrations or scatters; 

(iii) Whole or fragmentary tools, im-
plements, containers, weapons and 
weapon projectiles, clothing, and orna-
ments (including, but not limited to, 
pottery and other ceramics, cordage, 
basketry and other weaving, bottles 
and other glassware, bone, ivory, shell, 
metal, wood, hide, feathers, pigments, 
and flaked, ground, or pecked stone); 

(iv) By-products, waste products, or 
debris resulting from manufacture or 
use of human-made or natural mate-
rials; 

(v) Organic waste (including but not 
limited to, vegetable and animal re-
mains, coprolites); 

(vi) Human remains (including, but 
not limited to, bone, teeth, mummified 
flesh, burials, cremations); 
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(vii) Rock carvings, rock paintings, 
intaglios and other works of artistic or 
symbolic representation; 

(viii) Rockshelters and caves or por-
tions thereof containing any of the 
above material remains; 

(ix) All portions of shipwrecks (in-
cluding but not limited to, armaments, 
apparel, tackle, cargo); 

(x) Any portion or piece of any of the 
foregoing. 

(4) The following material remains 
shall not be considered of archae-
ological interest, and shall not be con-
sidered to be archaeological resources 
for purposes of the Act and this part, 
unless found in a direct physical rela-
tionship with archaeological resources 
as defined in this section: 

(i) Paleontological remains; 
(ii) Coins, bullets, and unworked min-

erals and rocks. 
(5) The Commissioner may determine 

that certain material remains, in spec-
ified areas under the Commissioner’s 
jurisdiction, and under specified cir-
cumstances, are not or are no longer of 
archaeological interest and are not to 
be considered archaeological resources 
under this part. Any determination 
made pursuant to this subparagraph 
shall be documented. Such Determina-
tion shall in no way affect the Commis-
sioner’s obligations under other appli-
cable laws or regulations. 

(b) Arrowhead means any projectile 
point which appears to have been de-
signed for use with an arrow. 

(c) Commissioner means the head of 
the United States Section, Inter-
national Boundary and Water Commis-
sion, United States and Mexico, and his 
delegate. 

(d) Public lands means lands to which 
the United States of America holds fee 
title, and which are under the control 
of the U.S. Section, International 
Boundary and Water Commission, 
United States and Mexico. 

(e) Indian tribe as defined in the Act 
means any Indian tribe, band, nation, 
or other organized group or commu-
nity. In order to clarify this statutory 
definition for purposes of this part, In-
dian tribe means: 

(1) Any tribal entity which is in-
cluded in the annual list of recognized 
tribes published in the FEDERAL REG-

ISTER by the Secretary of the Interior 
pursuant to 25 CFR part 54; 

(2) Any other tribal entity acknowl-
edged by the Secretary of the Interior 
pursuant to 25 CFR part 54 since the 
most recent publication of the annual 
list; 

(f) Person means an individual, cor-
poration, partnership, trust, institu-
tion, association, or any other private 
entity, or any officer, employee, agent, 
department, or instrumentality of the 
United States, or of any Indian tribe, 
or of any State or political subdivision 
thereof. 

(g) State means any of the fifty 
states, the District of Columbia, Puer-
to Rico, Guam, and the Virgin Islands. 

(h) Act means the Archaeological Re-
sources Protection Act of 1979 (16 
U.S.C. 470aa–11.), as amended.

§ 1104.3 Prohibited acts. 

(a) No person may excavate, remove, 
damage, or otherwise alter or deface 
any archaeological resource located on 
public lands unless such activity is 
pursuant to a permit issued under 
§ 1104.7 or exempted by § 1104.4(b) of this 
part. 

(b) No person may sell, purchase, ex-
change, transport, or receive any ar-
chaeological resource, if such resource 
was excavated or removed in violation 
of: 

(1) The prohibitions contained in 
paragraph (a) of this section; or 

(2) Any provision, rule, regulation, 
ordinance, or permit in effect under 
any other provision of Federal law.

§ 1104.4 Permit requirements and ex-
ceptions. 

(a) Any person proposing to excavate 
and/or remove archaeological resources 
from public lands, and to carry out ac-
tivities associated with such exca-
vation and/or removal, shall apply to 
the Commissioner for a permit for the 
proposed work, and shall not begin the 
proposed work until a permit has been 
issued. The Commissioner may issue a 
permit to any qualified person, subject 
to appropriate terms and conditions, 
provided that the person applying for a 
permit meets conditions in § 1104.7(a) of 
this part. 

(b) Exceptions: 
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(1) No permit shall be required under 
this part for any person conducting ac-
tivities on the public lands under other 
permits, leases, licenses, or entitle-
ments for use, when those activities 
are exclusively for purposes other than 
the excavation and/or removal of ar-
chaeological resources, even though 
those activities might incidentally re-
sult in the disturbance of archae-
ological resources. General earth-mov-
ing excavation conducted under a per-
mit or other authorization shall not be 
construed to mean excavation and/or 
removal as used in this part. This ex-
ception does not, however, affect the 
Commissioner’s responsibility to com-
ply with other authorities which pro-
tect archaeological resources prior to 
approving permits, leases, licenses, or 
entitlements for use; any excavation 
and/or removal of archaeological re-
sources required for compliance with 
those authorities shall be conducted in 
accordance with the permit require-
ments of this part. 

(2) No permit shall be required under 
this part for any person collecting for 
private purposes any rock, coin, bullet, 
or mineral which is not an archae-
ological resource as defined in this 
part, provided that such collecting does 
not result in disturbance of any ar-
chaeological resource. 

(3) No permit shall be required under 
section 3 of the Act of June 8, 1906 (16 
U.S.C. 432) for any archaeological work 
for which a permit is issued under this 
part. 

(c) Persons carrying out official 
agency duties under the Commis-
sioner’s direction, associated with the 
management of archaeological re-
sources, need not follow the permit ap-
plication procedures of § 1104.5. How-
ever, the Commissioner shall insure 
that provisions of §§ 1104.7 and 1104.8 
have been met by other documented 
means, and that any official duties 
which might result in harm to or de-
struction of any Indian tribal religious 
or cultural site, as determined by the 
Commissioner, have been the subject of 
consideration under § 1104.6. 

(d) Upon the written request of the 
Governor of any State, on behalf of the 
State or its educational institutions, 
the Commissioner shall issue a permit, 
subject to the provisions of 

§§ 1104.4(b)(5), 1104.6, 1104.7(a) (3), (4), (5), 
(6), and (7), 1104.8, 1104.9, 1104.11, and 
1104.12(a) to such Governor or to such 
designee as the Governor deems quali-
fied to carry out the intent of the Act, 
for purposes of conducting archae-
ological research, excavating and/or re-
moving archaeological resources, and 
safeguarding and preserving any mate-
rials and data collected in a university, 
museum, or other scientific or edu-
cational institution approved by the 
Commissioner. 

(e) Under other statutory, regu-
latory, or administrative authorities 
governing the use of public lands, au-
thorizations may be required for activi-
ties which do not require a permit 
under this part. Any person wishing to 
conduct on public lands any activities 
related to but believed to fall outside 
the scope of this part should consult 
with the Commissioner, for the purpose 
of determining whether any authoriza-
tion is required, prior to beginning 
such activities.

§ 1104.5 Application for permits and 
information collection. 

(a) Any person may apply to the 
Commissioner for a permit to excavate 
and/or remove archaeological resources 
from public lands and to carry out ac-
tivities associated with such exca-
vation and/or removal. 

(b) Each application for a permit 
shall include: 

(1) The nature and extent of the work 
proposed, including how and why it is 
proposed to be conducted, proposed 
time of performance, locational maps, 
and proposed outlet for public written 
dissemination of the results. 

(2) The name and address of the indi-
vidual(s) proposed to be responsible for 
conducting the work, institutional af-
filiation, if any, and evidence of edu-
cation, training, and experience in ac-
cord with the minimal qualifications 
listed in § 1104.7(a). 

(3) The name and address of the indi-
vidual(s), if different from the indi-
vidual(s) named in paragraph (b)(2) of 
this section, proposed to be responsible 
for carrying out the terms and condi-
tions of the permit. 

(4) Evidence of the applicant’s ability 
to initiate, conduct, and complete the 
proposed work, including evidence of 
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logistical support and laboratory fa-
cilities. 

(5) Where the application is for the 
excavation and/or removal of archae-
ological resources on public lands, the 
names of the university, museum, or 
other scientific or educational institu-
tion in which the applicant proposes to 
store all collections, and copies of 
records, data, photographs, and other 
documents derived from the proposed 
work. Applicants shall submit written 
certification, signed by an authorized 
official of the institution, of willing-
ness to assume curatorial responsi-
bility for the collections, records, data, 
photographs and other documents and 
to safeguard and preserve these mate-
rials as property of the United States. 

(c) The Commissioner may require 
additional information, pertinent to 
land management responsibilities, to 
be included in the application for per-
mit and shall so inform the applicant. 

(d) Paperwork Reduction Act. The in-
formation collection requirement con-
tained in § 1104.5 of these regulations 
has been approved by the Office of 
Management and Budget under 44 
U.S.C. 3501 et seq. and assigned clear-
ance number 1024–0037. The purpose of 
the information collection is to meet 
statutory and administrative require-
ments in the public interest. The infor-
mation will be used to assist the Com-
missioner in determining that appli-
cants for permits are qualified, that 
the work proposed would further ar-
chaeological knowledge, that archae-
ological resources and associated 
records and data will be properly pre-
served, and that the permitted activity 
would not conflict with the manage-
ment of the public lands involved. Re-
sponse to the information requirement 
is necessary in order for an applicant 
to obtain a benefit.

§ 1104.6 Notification to Indian tribes of 
possible harm to, or destruction of, 
sites on public lands having reli-
gious or cultural importance. 

(a) If the issuance of a permit under 
this part may result in harm to, or de-
struction of, any Indian tribal religious 
or cultural site on public lands, as de-
termined by the Commissioner, at least 
30 days before issuing such a permit 
the Commissioner shall notify any In-

dian tribe which may consider the site 
as having religious or cultural impor-
tance. Such notice shall not be deemed 
a disclosure to the public for purposes 
of section 9 of the Act. 

(1) Notice by the Commissioner to 
any Indian tribe shall be sent to the 
chief executive officer or other des-
ignated official of the tribe. Indian 
tribes are encouraged to designate a 
tribal official to be the focal point for 
any notification and discussion be-
tween the tribe and the Commissioner. 

(2) The Commissioner may provide 
notice to any other Native American 
group that is known by the Commis-
sioner to consider sites potentially af-
fected as being of religious or cultural 
importance. 

(3) Upon request during the 30-day pe-
riod, the Commissioner may meet with 
official representatives of any Indian 
tribe or group to discuss their inter-
ests, including ways to avoid or miti-
gate potential harm or destruction 
such as excluding sites from the permit 
area. Any mitigation measures which 
are adopted shall be incorporated into 
the terms and conditions of the permit 
under § 1104.8. 

(4) When the Commissioner deter-
mines that a permit applied for under 
this part must be issued immediately 
because of an imminent threat of loss 
or destruction of an archaeological re-
source, the Commissioner shall so no-
tify the appropriate tribe. 

(b)(1) In order to identify sites of reli-
gious or cultural importance, the Com-
missioner shall seek to identify all In-
dian tribes having aboriginal or his-
toric ties to the lands under the Com-
missioner’s jurisdiction and seek to de-
termine, from the chief executive offi-
cer or other designated official of any 
such tribe, the location and nature of 
specific sites of religious or cultural 
importance so that such information 
may be on file for land management 
purposes. Information on site eligible 
for or included in the National Register 
of Historic Places may be withheld 
from public disclosure pursuant to sec-
tion 304 of the Act of October 15, 1966, 
as amended (16 U.S.C. 470w–3). 

(2) If the Commissioner becomes 
aware of a Native American group that 
is not an Indian tribe as defined in this 
part but has aboriginal or historic ties 
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to public lands under the Commis-
sioner’s jurisdiction, the Commissioner 
may seek to communicate with official 
representatives of that group to obtain 
information on sites they may consider 
to be of religious or cultural impor-
tance. 

(3) The Commissioner may enter into 
agreement with any Indian tribe or 
other Native American group for deter-
mining locations for which such tribe 
or group wishes to receive notice under 
this section.

§ 1104.7 Issuance of permits. 
(a) The Commissioner may issue a 

permit, for a specified period of time 
appropriate to the work to be con-
ducted, upon determining that: 

(1) The applicant is appropriately 
qualified, as evidenced by training, 
education, and/or experience, and pos-
sesses demonstrable competence in ar-
chaeological theory and methods, and 
in collecting, handling, analyzing, 
evaluating, and reporting archae-
ological data, relative to the type and 
scope of the work proposed, and also 
meets the following minimum quali-
fications: 

(i) A graduate degree in anthropology 
or archaeology, or equivalent training 
and experience; 

(ii) The demonstrated ability to plan, 
equip, staff, organize, and supervise ac-
tivity of the type and scope proposed; 

(iii) The demonstrated ability to 
carry research to completion, as evi-
denced by timely completion of theses, 
research reports, or similar documents; 

(iv) Completion of at least 16 months 
of professional experience and/or spe-
cialized training in archaeological 
field, laboratory, or library research, 
administration, or management, in-
cluding at least 4 months experience 
and/or specialized training in the kind 
of activity the individual proposes to 
conduct under authority of a permit; 
and 

(v) Applicants proposing to engage in 
historical archaeology should have had 
at least one year of experience in re-
search concerning archaeological re-
sources of the prehistoric period. 

(2) The proposed work is to be under-
taken for the purpose of furthering ar-
chaeological knowledge in the public 
interest, which may include but need 

not be limited to, scientific or schol-
arly research, and preservation of ar-
chaeological data; 

(3) The proposed work, including 
time, scope, location, and purpose, is 
not inconsistent with any management 
plan or established policy, objectives, 
or requirements applicable to the man-
agement of the public lands concerned; 

(4) Where the proposed work consists 
of archaeological survey and/or data re-
covery undertaken in accordance with 
other approved uses of the public lands, 
and the proposed work has been agreed 
to in writing by the Commissioner pur-
suant to section 106 of the National 
Historic Preservation Act (16 U.S.C. 
470f), paragraphs (a)(2) and (a)(3) of this 
section shall be deemed satisfied by the 
prior approval; 

(5) Evidence is submitted to the Com-
missioner that any university, mu-
seum, or other scientific or educational 
institution proposed in the application 
as the repository possesses adequate 
curatorial capability for safeguarding 
and preserving the archaeological re-
sources and all associated records; and 

(6) The applicant has certified that, 
not later than 90 days after the date 
the final report is submitted to the 
Commissioner, the following will be de-
livered to the appropriate official of 
the approved university, museum, or 
other scientific or educational institu-
tion, which shall be named in the per-
mit: 

(i) All artifacts, samples, collections, 
and copies of records, data, photo-
graphs, and other documents resulting 
from work conducted under the re-
quested permit where the permit is for 
the excavation and/or removal of ar-
chaeological resources from public 
lands. 

(b) When the area of the proposed 
work would cross jurisdictional bound-
aries, so that permit applications must 
be submitted to more than one Federal 
agency, the Commissioner shall coordi-
nate the review and evaluation of ap-
plications and the issuance of permits.

§ 1104.8 Terms and conditions of per-
mits. 

(a) In all permits issued, the Commis-
sioner shall specify: 

(1) The nature and extent of work al-
lowed and required under the permit, 
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including the time, duration, scope, lo-
cation, and purpose of the work; 

(2) The name of the individual(s) re-
sponsible for conducting the work and, 
if different, the name of the indi-
vidual(s) responsible for carrying out 
the terms and conditions of the permit; 

(3) The name of any university, mu-
seum, or other scientific or educational 
institutions in which any collected ma-
terials and data shall be deposited; and 

(4) Reporting requirements. 
(b) The Commissioner may specify 

such terms and conditions as deemed 
necessary, consistent with this part, to 
protect public safety and other values 
and/or resources, to secure work areas, 
to safeguard other legitimate land 
uses, and to limit activities incidental 
to work authorized under a permit. 

(c) Initiation of work or other activi-
ties under the authority of a permit 
signifies the permittee’s acceptance of 
the terms and conditions of the permit. 

(d) The permittee shall not be re-
leased from requirements of a permit 
until all outstanding obligations have 
been satisifed, whether or not the term 
of the permit has expired. 

(e) The permittee may request that 
the Commissioner extend or modify a 
permit. 

(f) The permittee’s performance 
under any permit issued for a period 
greater than 1 year shall be subject to 
review by the Commissioner, at least 
annually.

§ 1104.9 Suspension and revocation of 
permits. 

(a) Suspension or revocation for cause. 
(1) The Commissioner may suspend a 
permit issued pursuant to this part 
upon determining that the permittee 
has failed to meet any of the terms and 
conditions of the permit or has vio-
lated any prohibition of the Act or 
§ 1104.3. The Commissioner shall pro-
vide written notice to the permittee of 
the suspension, the cause thereof, and 
the requirements which must be met 
before the suspension will be removed. 

(2) The Commissioner may revoke a 
permit upon assessment of a civil pen-
alty under § 1104.14 upon the permit-
tee’s conviction under section 6 of the 
Act, or upon determining that the per-
mittee has failed after notice under 

this section to correct the situation 
which led to suspension of the permit. 

(b) Suspension or revocation for man-
agement purposes. The Commissioner 
may suspend or revoke a permit, with-
out liability to the United States, its 
agents, or employees, when continu-
ation of work under the permit would 
be in conflict with management re-
quirements not in effect when the per-
mit was issued. The Commissioner 
shall provide written notice to the per-
mittee stating the nature of and basis 
for the suspension or revocation.

§ 1104.10 Appeals relating to permits. 
Any affected person may appeal per-

mit issuance, denial of permit 
issuance, suspension, revocation, and 
terms and conditions of a permit.

§ 1104.11 Relationship to section 106 of 
the National Historic Preservation 
Act. 

Issuance of a permit in accordance 
with the Act and this part does not 
constitute an undertaking requiring 
compliance with section 106 of the Act 
of October 15, 1966 (16 U.S.C. 470f). How-
ever, the mere issuance of such a per-
mit does not excuse the Commissioner 
from compliance with section 106 where 
otherwise required.

§ 1104.12 Custody of archaeological re-
sources. 

(a) Archaeological resources exca-
vated or removed from the public lands 
remain the property of the United 
States. 

(b) The Commissioner may provide 
for the exchange of archaeological re-
sources among suitable universities, 
museums, or other scientific or edu-
cational institutions, when such re-
sources have been excavated or re-
moved from public lands under the au-
thority of a permit issued by the Com-
missioner.

§ 1104.13 Determination of archae-
ological or commercial value and 
cost of restoration and repair. 

(a) Archaeological value. For purposes 
of this part, the archaeological value of 
any archaeological resource involved 
in a violation of the prohibitions in 
§ 1104.3 of this part or conditions of a 
permit issued pursuant to this part 
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shall be the value of the information 
associated with the archaeological re-
source. This value shall be appraised in 
terms of the costs of the retrieval of 
the scientific information which would 
have been obtainable prior to the viola-
tion. These costs may include, but need 
not be limited to, the cost of preparing 
a research design, conducting field 
work, carrying out laboratory analysis, 
and preparing reports as would be nec-
essary to realize the information po-
tential. 

(b) Commercial value. For purposes of 
this part, the commercial value of any 
archaeological resource involved in a 
violation of the prohibitions in § 1104.3 
of this part or conditions of a permit 
issued pursuant to this part shall be its 
fair market value. Where the violation 
has resulted in damage to the archae-
ological resource, the fair market 
value should be determined using the 
condition of the archaeological re-
source prior to the violation, to the ex-
tent that its prior condition can be 
ascertained. 

(c) Cost of restoration and repair. For 
purposes of this part, the cost of res-
toration and repair of archaeological 
resources damaged as a result of a vio-
lation of prohibitions or conditions 
pursuant to this part, shall be the sum 
of the costs already incurred for emer-
gency restoration or repair work, plus 
those costs projected to be necessary to 
complete restoration and repair, which 
may include, but need not be limited 
to, the costs of the following: 

(1) Reconstruction of the archae-
ological resource; 

(2) Stabilization of the archae-
ological resource; 

(3) Ground contour reconstruction 
and surface stabilization; 

(4) Research necessary to carry out 
reconstruction or stabilization; 

(5) Physical barriers or other protec-
tive devices, necessitated by the dis-
turbance of the archaeological re-
source, to protect it from further dis-
turbance; 

(6) Examination and analysis of the 
archaeological resource including re-
cording remaining archaeological in-
formation, where necessitated by dis-
turbance, in order to salvage remaining 
values which cannot be otherwise con-
served; 

(7) Reinterment of human remains in 
accordance with religious custom and 
State, local, or tribal law, where appro-
priate, as determined by the Commis-
sioner; 

(8) Preparation of reports relating to 
any of the above activities.

§ 1104.14 Assessment of civil penalties. 
(a) The Commissioner may assess a 

civil penalty against any person who 
has violated any prohibition contained 
in § 1104.3 or who has violated any term 
or condition included in a permit 
issued in accordance with the Act and 
this part. 

(b) Notice of violation. The Commis-
sioner shall serve a notice of violation 
upon any person believed to be subject 
to a civil penalty, either in person or 
by registered or certified mail (return 
receipt requested). The Commissioner 
shall include in the notice: 

(1) A concise statement of the facts 
believed to show a violation; 

(2) A specific reference to the provi-
sion(s) of this part or to a permit 
issued pursuant to this part allegedly 
violated; 

(3) The amount of penalty proposed 
to be assessed, including any initial 
proposal to mitigate or remit where ap-
propriate, or a statement that notice of 
a proposed penalty amount will be 
served after the damages associated 
with the alleged violation have been 
ascertained; 

(4) Notification of the right to file a 
petition for relief pursuant to para-
graph (d) of this section, or to await 
the Commissioner’s notice of assess-
ment, and to request a hearing in ac-
cordance with paragraph (g) of this sec-
tion. The notice shall also inform the 
person of the right to seek judicial re-
view of any final administrative deci-
sion assessing a civil penalty. 

(c) The person served with a notice of 
violation shall have 45 calendar days 
from the date of its service (or the date 
of service of a proposed penalty 
amount, if later) in which to respond. 
During this time the person may: 

(1) Seek informal discussions with 
the Commissioner; 

(2) File a petition for relief in accord-
ance with paragraph (d) of this section; 

(3) Take no action and await the 
Commissioner’s notice of assessment; 
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(4) Accept in writing or by payment 
the proposed penalty, or any mitiga-
tion or remission offered in the notice. 
Acceptance of the proposed penalty or 
mitigation or remission shall be 
deemed a waiver of the notice of assess-
ment and of the right to request a 
hearing under paragraph (g) of this sec-
tion. 

(d) Petition for relief. The person 
served with a notice of violation may 
request that no penalty be assessed or 
that the amount be reduced, by filing a 
petition for relief with the Commis-
sioner within 45 calendar days of the 
date of service of the notice of viola-
tion (or of a proposed penalty amount, 
if later). The petition shall be in writ-
ing and signed by the person served 
with the notice of violation. If the per-
son is a corporation, the petition must 
be signed by an officer authorized to 
sign such documents. The petition 
shall set forth in full the legal or fac-
tual basis for the requested relief. 

(e) Assessment of penalty. (1) The Com-
missioner shall assess a civil penalty 
upon expiration of the period for filing 
a petition for relief, upon completion 
of review of any petition filed, or upon 
completion of informal discussions, 
whichever is later. 

(2) The Commissioner shall take into 
consideration all available informa-
tion, including information provided 
pursuant to paragraphs (c) and (d) of 
this section or furnished upon further 
request by the Commissioner. 

(3) If the facts warrant a conclusion 
that no violation has occurred, the 
Commissioner shall so notify the per-
son served with a notice of violation, 
and no penalty shall be assessed. 

(4) Where the facts warrant a conclu-
sion that a violation has occurred, the 
Commissioner shall determine a pen-
alty amount in accordance with 
§ 1104.15. 

(f) Notice of assessment. The Commis-
sioner shall notify the person served 
with a notice of violation of the pen-
alty amount assessed by serving a writ-
ten notice of assessment, either in per-
son or by registered or certified mail 
(return receipt requested). The Com-
missioner shall include in the notice of 
assessment: 

(1) The facts and conclusions from 
which it was determined that a viola-
tion did occur; 

(2) The basis in § 1104.15 for deter-
mining the penalty amount assessed 
and/or any offer to mitigate or remit 
the penalty; and 

(3) Notification of the right to re-
quest a hearing, including the proce-
dures to be followed, and to seek judi-
cial review of any final administrative 
decision assessing a civil penalty. 

(g) Hearings. (1) Except where the 
right to request a hearing is deemed to 
have been waived as provided in para-
graph (c)(4) of this section, the person 
served with a notice of assessment may 
file a written request for a hearing 
with the adjudicatory body specified in 
the notice. The person shall enclose 
with the request for hearing a copy of 
the notice of assessment, and shall de-
liver the request as specified in the no-
tice of assessment, personally or by 
registered or certified mail (return re-
ceipt requested). 

(2) Failure to deliver a written re-
quest for a hearing within 45 days of 
the date of service of the notice of as-
sessment shall be deemed a waiver of 
the right to a hearing. 

(3) Any hearing conducted pursuant 
to this section shall be held in accord-
ance with 5 U.S.C. 554. In any such 
hearing, the amount of civil penalty 
assessed shall be determined in accord-
ance with this part, and shall not be 
limited by the amount assessed by the 
Commissioner under paragraph (f) of 
this section or any offer of mitigation 
or remission made by the Commis-
sioner. 

(h) Final administrative decision. (1) 
Where the person served with a notice 
of violation has accepted the penalty 
pursuant to paragraph (c)(4) of this sec-
tion, the notice of violation shall con-
stitute the final administrative deci-
sion; 

(2) Where the person served with a 
notice of assessment has not filed a 
timely request for a hearing pursuant 
to paragraph (g)(1) of this section, the 
notice of assessment shall constitute 
the final administrative decision; 

(3) Where the person served with a 
notice of assessment has filed a timely 
request for a hearing pursuant to para-
graph (g)(1) of this section, the decision 
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resulting from the hearing or any ap-
plicable administrative appeal there-
from shall constitute the final admin-
istrative decision. 

(i) Payment of penalty. (1) The person 
assessed a civil penalty shall have 45 
calendar days from the date of issuance 
of the final administrative decision in 
which to make full payment of the pen-
alty assessed, unless a timely request 
for appeal has been filed with a United 
States District Court as provided in 
section 7(b)(1) of the Act. 

(2) Upon failure to pay the penalty, 
the Commissioner may request the At-
torney General to institute a civil ac-
tion to collect the penalty in a United 
States District Court for any district 
in which the person assessed a civil 
penalty is found, resides, or transacts 
business. Where the Commissioner is 
not represented by the Attorney Gen-
eral, a civil action may be initiated di-
rectly by the Commissioner. 

(j) Other remedies not waived. Assess-
ment of a penalty under this section 
shall not be deemed a waiver of the 
right to pursue other available legal or 
administrative remedies.

§ 1104.15 Civil penalty amounts. 
(a) Maximum amount of penalty. (1) 

Where the person being assessed a civil 
penalty has not committed any pre-
vious violation of any prohibition in 
§ 1104.3 or of any term or condition in-
cluded in a permit issued pursuant to 
this part, the maximum amount of the 
penalty shall be the full cost of res-
toration and repair of archaeological 
resources damaged plus the archae-
ological or commercial value of archae-
ological resources destroyed or not re-
covered. 

(2) Where the person being assessed a 
civil penalty has committed any pre-
vious violation of any prohibition in 
§ 1104.3 or of any term or condition in-
cluded in a permit issued pursuant to 
this part, the maximum amount of the 
penalty shall be double the cost of res-
toration and repair plus double the ar-
chaeological or commercial value of ar-
chaeological resources destroyed or not 
recovered. 

(3) Violations limited to the removal 
of arrowheads located on the surface of 
the ground shall not be subject to the 
penalties prescribed in this section. 

(b) Determination of penalty amount, 
mitigation, and remission. The Commis-
sioner may assess a penalty amount 
less than the maximum amount of pen-
alty and may offer to mitigate or remit 
the penalty. 

(1) Determination of the penalty 
amount and/or a proposal to mitigate 
or remit the penalty may be based 
upon any of the following factors: 

(i) Agreement by the person being as-
sessed a civil penalty to return to the 
Commissioner archaeological resources 
removed from public lands; 

(ii) Agreement by the person being 
assessed a civil penalty to assist the 
Commissioner in activity to preserve, 
restore, or otherwise contribute to the 
protection and study of archaeological 
resources on public lands; 

(iii) Agreement by the person being 
assessed a civil penalty to provide in-
formation which will assist in the de-
tection, prevention, or prosecution of 
violations of the Act or this part; 

(iv) Demonstration of hardship or in-
ability to pay, provided that this factor 
shall only be considered when the per-
son being assessed a civil penalty has 
not been found to have previously vio-
lated the regulations in this part; 

(v) Determination that the person 
being assessed a civil penalty did not 
willfully commit the violation; 

(vi) Determination that the proposed 
penalty would constitute excessive 
punishment under the circumstances; 

(vii) Determination of other miti-
gating circumstances appropriate to 
consideration in reaching a fair and ex-
peditious assessment. 

(2) When the penalty is for a viola-
tion which may have had an effect on a 
known Indian tribal religious or cul-
tural site on public lands, the Commis-
sioner should consult with and consider 
the interests of the affected tribe(s) 
prior to proposing to mitigate or remit 
the penalty.

§ 1104.16 Other penalties and rewards. 

(a) Section 6 of the Act contains 
criminal prohibitions and provisions 
for criminal penalties. Section 8(b) of 
the Act provides that archaeological 
resources, vehicles, or equipment in-
volved in a violation may be subject to 
forfeiture. 
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(b) Section 8(a) of the Act provides 
for rewards to be made to persons who 
furnish information which leads to con-
viction for a criminal violation or to 
assessment of a civil penalty. The 
Commissioner may certify to the Sec-
retary of the Treasury that a person is 
eligible to receive payment. Officers 
and employees of Federal, State, or 
local government who furnish informa-
tion or render service in the perform-
ance of their official duties, and per-
sons who have provided information 
under § 1104.15(b)(1)(iii) shall not be cer-
tified eligible to receive payment of re-
wards.

§ 1104.17 Confidentiality of archae-
ological resource information. 

(a) The Commissioner shall not make 
available to the public, under sub-
chapter II of chapter 5 of title 5 of the 
United States Code or any other provi-
sion of law, information concerning the 
nature and location of any archae-
ological resource, with the following 
exceptions: 

(1) The Commissioner may make in-
formation available, provided that the 
disclosure will further the purposes of 

the Act and this part, or the Act of 
June 27, 1960, as amended (16 U.S.C. 469–
469c), without risking harm to the ar-
chaeological resource or to the site in 
which it is located. 

(2) The Commissioner shall make in-
formation available, when the Gov-
ernor of any State has submitted to 
the Commissioner a written request for 
information, concerning the archae-
ological resources within the request-
ing Governor’s State, provided that the 
request includes: 

(i) The specific archaeological re-
source or area about which information 
is sought; 

(ii) The purpose for which the infor-
mation is sought; and 

(iii) The Governor’s written commit-
ment to adequately protect the con-
fidentiality of the information.

§ 1104.18 Report to the Secretary of 
the Interior. 

The Commissioner, when requested 
by the Secretary of the Interior, shall 
submit such information as is nec-
essary to enable the Secretary to com-
ply with section 13 of the Act.
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PART 1201—PUBLIC INFORMATION

AUTHORITY: Sec. 621, 22 U.S.C. 2381, as 
amended; 5 U.S.C. 552.

CROSS REFERENCE —The regulations estab-
lishing procedures under the Freedom of In-
formation Act for the United States Inter-
national Development Cooperation Agency 
are codified in 22 CFR 212.1 through 212.51, 
prescribed jointly by the United States 
International Development Cooperation 
Agency and the Agency for International De-
velopment.

[45 FR 20790, Mar. 31, 1980]

PART 1202—REGULATIONS TO IM-
PLEMENT THE PRIVACY ACT OF 
1974

AUTHORITY: Sec. 621, 22 U.S.C. 2381, as 
amended; 5 U.S.C. 552a.

CROSS REFERENCE— The regulations estab-
lishing procedures by which an individual 
may obtain notification of the existence of 
agency records pertaining to that individual, 
gain access to those records, request an 
amendment to those records, and appeal ad-
verse decisions to requests for amendment or 
correction of agency records are codified as 
22 CFR 215.1 through 215.14, prescribed joint-
ly by the United States International Devel-
opment Cooperation Agency and the Agency 
for International Development.

[45 FR 20791, Mar. 31, 1980]

PART 1203—EMPLOYEE 
RESPONSIBILITIES AND CONDUCT

Subpart A—General Provisions

Sec.
1203.735–101 Purpose. 
1203.735–102 Definitions. 
1203.735–103 Interpretation and advisory 

service. 
1203.735–104 Applicability to detailed em-

ployees. 
1203.735–105 Disciplinary action.

Subpart B—Ethical and Other Conduct and 
Responsibilities of Employees

1203.735–201 General. 
1203.735–202 Gifts, entertainment, and fa-

vors. 
1203.735–203 Gifts from foreign governments. 
1203.735–204 Outside employment and other 

activity. 
1203.735–205 Financial interests. 

1203.735–206 Economic and financial activi-
ties of employees abroad. 

1203.735–207 Use of Government property. 
1203.735–208 Misuse of information. 
1203.735–209 Indebtedness. 
1203.735–210 Gambling, betting, and lot-

teries. 
1203.735–211 Activities relating to private 

organizations and politics. 
1203.735–212 Wearing of uniforms. 
1203.735–213 Recommendations for employ-

ment. 
1203.735–214 Transmitting communications 

and gifts. 
1203.735–215 General conduct prejudicial to 

the Government. 
1203.735–216 Miscellaneous statutory provi-

sions. 
1203.735–217 Requesting exceptions from cer-

tain statutory prohibitions.

Subpart C—Ethical and Other Conduct 
and Responsibilities of Special Gov-
ernment Employees

1203.735–301 Conflicts of interest. 
1203.735–302 Use of Government employ-

ment. 
1203.735–303 Use of inside information. 
1203.735–304 Coercion. 
1203.735–305 Gifts, entertainment, and fa-

vors. 
1203.735–306 Miscellaneous statutory provi-

sions.

Subpart D—Statements of Employment and 
Financial Interests

1203.735–401 Employees required to submit 
statements. 

1203.735–402 Employees not required to sub-
mit statements. 

1203.735–403 Employee’s complaint on filing 
requirement. 

1203.735–404 Time and place of submission, 
and forms. 

1203.735–405 Information required. 
1203.735–406 Submission of position descrip-

tion. 
1203.735–407 Supplementary statements. 
1203.735–408 Review of statements and deter-

mination as to conflicts of interest. 
1203.735–409 Confidentiality of employees’ 

statements. 
1203.735–410 Effect of employees’ statements 

on other requirements. 
1203.735–411 Disqualification procedures.

AUTHORITY: EO 11222 of May 8, 1965, as 
amended; 5 CFR 735.104.

SOURCE: 43 FR 18976, May 2, 1978, and 45 FR 
18922, Mar. 24, 1980, unless otherwise noted.
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Subpart A—General Provisions
§ 1203.735–101 Purpose. 

The maintenance of the highest 
standards of honesty, integrity, impar-
tiality, and conduct by Government 
employees and special Government em-
ployees is essential to assure the prop-
er performance of the Government 
business and the maintenance of con-
fidence by citizens in their Govern-
ment. The avoidance of misconduct and 
conflicts of interest on the part of Gov-
ernment employees and special Gov-
ernment employees through informed 
judgment is indispensable to the main-
tenance of these standards. To accord 
with these concepts the regulations in 
this part prescribe standards of con-
duct and responsibilities for employees 
and special Government employees and 
require statements reporting employ-
ment and financial interests.

NOTE: These regulations are codified in 
State 3 FAM 620, AID Handbook 24, and ICA 
MOA V–A 550.

§ 1203.735–102 Definitions. 
(a) Agency means the United States 

International Development Coopera-
tion Agency (IDCA). 

(b) Employee means an officer or em-
ployee at home or abroad, of an agency 
named in paragraph (a) of this section, 
but does not include a special Govern-
ment employee or a member of the 
Army, Navy, Air Force, Marine Corps, 
Coast Guard, National Oceanic and At-
mospheric Administration, or Public 
Health Service. 

(c) Executive order means Executive 
Order 11222 of May 8, 1965, as amended. 

(d) Person means an individual, a cor-
poration, a company, an association, a 
firm, a partnership, a society, a joint 
stock company, or any other organiza-
tion or institution. 

(e) Special Government employee means 
an officer or employee of an agency 
who is retained, designated, appointed, 
or employed to perform, with or with-
out compensation, for not to exceed 130 
days during any period of 365 consecu-
tive days, temporary duties either on a 
full-time or intermittent basis. 

(f) Member of an employee’s family 
means a spouse, minor child, or other 
member of an employee’s immediate 
household. For the purpose of these 

regulations member of an employee’s im-
mediate or in-law household means those 
blood relations who are residents of the 
employee’s household. 

(g) Counselor means the agency’s 
Counselor on Ethical Conduct and Con-
flicts of Interest.

§ 1203.735–103 Interpretation and advi-
sory service. 

(a) Counseling services on employee 
responsibilities and conduct are avail-
able in each agency. These services are 
to be coordinated by a Counselor ap-
pointed by the agency head. The Coun-
selor for IDCA is the General Counsel. 
The Counselor serves as the agency’s 
designee to the Civil Service Commis-
sion on matters covered by the regula-
tions in this part and is responsible for 
coordination of the agency’s counseling 
services under paragraph (b) of this 
section and for assuring that coun-
seling and interpretations on questions 
of conflicts of interest and other mat-
ters covered by these sections are 
available to deputy counselors des-
ignated under paragraph (b) of this sec-
tion. 

(b) Each agency head may designate 
deputy counselors for the agency’s em-
ployees and special Government em-
ployees. Deputy Counselors designated 
under this section must be qualified 
and in a position to give authoritative 
advice and guidance to each employee 
and special Government employee who 
seeks advice and guidance on questions 
of conflicts of interest and on other 
matters covered by the regulations in 
this part. A Washington employee or 
special Government employee should 
address any inquiries concerning the 
regulations in this part to the Coun-
selor. At missions abroad the chief of 
each agency’s establishment designates 
an officer, preferably the legal officer 
where one is available, to provide coun-
seling services under the guidance of 
the Counselor; a single officer may 
serve all agencies. An employee or spe-
cial Government employee serving 
abroad should submit inquiries to the 
officer designated. 

(c) Each agency shall periodically no-
tify its employees and special Govern-
ment employees of the availability of 
counseling services and how and when 
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these services are available. A new em-
ployee or special Government em-
ployee shall be notified at the time of 
entrance on duty.

§ 1203.735–104 Applicability to detailed 
employees. 

All the regulations of subparts A, B, 
and D of this part are applicable to an 
employee of another U.S. Government 
agency who may be serving on detail or 
assignment, formally or informally, on 
a reimbursable or nonreimbursable 
basis through a Participating Agency 
Service Agreement or otherwise, with 
an agency named in § 1203.735–102(a). 
However, disciplinary action shall be 
taken against such an employee only 
by the employing agency.

§ 1203.735–105 Disciplinary action. 
A violation of the regulations in this 

part by an employee or special Govern-
ment employee may be cause for appro-
priate disciplinary action, including 
separation for cause, which may be in 
addition to any penalty prescribed by 
law.

Subpart B—Ethical and Other 
Conduct and Responsibilities 
of Employees

§ 1203.735–201 General. 
(a) Proscribed actions. An employee 

shall avoid any action, whether or not 
specifically prohibited by the regula-
tions in this part, which might result 
in, or create the appearance of: 

(1) Using public office for private 
gain; 

(2) Giving preferential treatment to 
any person; 

(3) Impeding Government efficiency 
or economy; 

(4) Losing independence or impar-
tiality; 

(5) Making a Government decision 
outside official channels; or 

(6) Affecting adversely the confidence 
of the public in the integrity of the 
Government. 

(b) Applicability to members of families 
of employees. A U.S. citizen employee 
shall take care that certain respon-
sibilities placed on the employee are 
also observed by members of the em-
ployee’s family. These are the restric-
tions in regard to: Acceptance of gifts 

(§§ 1203.735–202 and 1203.735–203); eco-
nomic and financial activities abroad 
(§ 1203.735–206); teaching, lecturing, and 
writing (§ 1203.735–204(c)); participation 
in activities of private organizations 
(§ 1203.735–211(c)); and political activi-
ties abroad (§ 1203.735–211(g)).

§ 1203.735–202 Gifts, entertainment, 
and favors. 

(a) Acceptance prohibited. Except as 
provided in paragraphs (b), (c), and (d) 
of this section, an employee shall not 
solicit or accept, directly or indirectly, 
any gift, gratuity, favor, entertain-
ment, loan, or any other thing of mon-
etary value, from a person who: 

(1) Has, or is seeking to obtain, con-
tractual or other business or financial 
relations with the employee’s agency; 

(2) Conducts operations or activities 
that are regulated by the employee’s 
agency; 

(3) Has interests that may be sub-
stantially affected by the performance 
or nonperformance of the employee’s 
official duty; or 

(4) Appears to be offering the gift 
with the hope or expectation of obtain-
ing advantage or preferment in dealing 
with the U.S. Government for any pur-
pose. 

(b) Acceptance permitted. The provi-
sions of paragraph (a) of this section do 
not apply to: 

(1) Gifts, gratuities, favors, enter-
tainments, loans, or any other thing of 
monetary value received on account of 
close family or personal relationships 
when the circumstances make it clear 
that it is that relationship rather than 
the business of the persons concerned 
which is the motivating factor; 

(2) Acceptance of loans from banks or 
other financial institutions on cus-
tomary terms to finance proper and 
usual activities of employees, such as 
home mortgage loans; 

(3) Acceptance of unsolicited adver-
tising or promotional material, such as 
pens, pencils, note pads, calendars, and 
other items of nominal intrinsic value; 

(4) Acceptance of rates and discounts 
offered to employees as a class. 

(c) Acceptance permitted for IDCA em-
ployees. For IDCA employees the provi-
sions of paragraph (a) of this section do 
not apply to: Acceptance of food and 

VerDate Aug<23>2002 13:19 Sep 03, 2002 Jkt 197072 PO 00000 Frm 00381 Fmt 8010 Sfmt 8010 Y:\SGML\197072T.XXX 197072T



382

22 CFR Ch. XII (4–1–02 Edition)§ 1203.735–203

refreshments of nominal value on in-
frequent occasions in the ordinary 
course of a luncheon or dinner meeting 
or other meeting or on an inspection 
tour where an employee may properly 
be in attendance. 

(d) Acceptance permitted for AID em-
ployees. For AID employees the provi-
sions of paragraph (a) of this section do 
not apply in the following situations: 

(1) Acceptance of food, refreshments, 
or entertainment of nominal value on 
infrequent occasions offered in the or-
dinary course of luncheons, dinners, or 
other meetings and gatherings hosted 
by foreign governments or agencies and 
officials thereof, embassies, and inter-
national organizations, where the pri-
mary purpose of the function is rep-
resentational or social, rather than the 
transaction of business. Where the pri-
mary purpose of the function is the 
transaction of business, acceptance is 
not permitted, except if there is jus-
tification and reporting in accordance 
with paragraph (d)(4) of this section. 

(2) Participation in widely attended 
lunches, dinners, and similar gath-
erings sponsored by industrial, tech-
nical, and professional associations for 
the discussion of matters of mutual in-
terest to Government and industry. 

(3) Acceptance of food, refreshments, 
or entertainment in the unusual situa-
tion where the employee, by virtue of 
the location of the person, firm, cor-
poration, or other entity, or the regu-
lations governing its dining facilities, 
finds it inconvenient or impracticable 
not to accept the offer. Each case of ac-
ceptance shall be reported in accord-
ance with the requirement of para-
graph (d)(4) of this section. In no other 
case shall employees accept food, re-
freshments, or entertainment from pri-
vate corporations, entities, firms, or 
individual contractors at occasions 
which are other than widely attended 
functions whose purposes are unrelated 
to Agency business. 

(4) In exceptional circumstances 
where acceptance of food, refresh-
ments, or entertainment is not author-
ized by paragraphs (d) (1), (2), and (3) of 
this section, but where, in the judg-
ment of the individual concerned, the 
Government’s interest would be served 
by such acceptance directly or indi-
rectly from any foreign government, 

agency, or official thereof or a private 
person, firm, corporation, or other en-
tity which is engaged or is endeavoring 
to engage in business transactions of 
any sort with AID, an employee may 
accept the offer: Provided, That a re-
port of the circumstances, together 
with the employee’s statement as to 
how the Government’s interests were 
served, will be made within 48 hours to 
the employee’s supervisor, or, if the 
employee is serving abroad, or on tem-
porary duty abroad, to the Mission Di-
rector. 

(e) Gifts to superiors. An employee 
shall for a gift to an official superior, 
make a donation as a gift to an official 
superior, or accept a gift from an em-
ployee receiving less pay than the em-
ployee (5 U.S.C. 7351). However, this 
paragraph does not prohibit a vol-
untary gift of nominal value or dona-
tion in a nominal amount made on a 
special occasion such as marriage, ill-
ness, or retirement. 

(f) Neither this section nor § 1203.735–204 
precludes an employee from receipt of 
bona fide reimbursement, unless pro-
hibited by law, for expenses of travel 
and such other necessary subsistence 
as is compatible with this part for 
which no Government payment or re-
imbursement is made. However, this 
paragraph does not allow an employee 
to be reimbursed, or payment to be 
made on the employee’s behalf, for ex-
cessive personal living expenses, gifts, 
entertainment, or other personal bene-
fits, nor does it allow an employee to 
be reimbursed by a person for travel on 
official business under agency orders 
when reimbursement is proscribed by 
Decision B–128527 of the Comptroller 
General dated March 7, 1967.

§ 1203.735–203 Gifts from foreign gov-
ernments. 

An employee shall not accept a gift, 
present, decoration, or other thing 
from a foreign government unless au-
thorized by Congress as provided by the 
Constitution and in 5 U.S.C. 7342, and 
the regulations promulgated there-
under pursuant to E.O. 11320, 31 FR 
15789. These regulations are set forth in 
part 3 of this title (as added, 32 FR 6569, 
Apr. 28, 1967), and in 3 FAM 621.
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§ 1203.735–204 Outside employment 
and other activity. 

(a) An employee shall not engage in 
outside employment or other outside 
activity not compatible with the full 
and proper discharge of the duties and 
responsibilities of Government employ-
ment. Incompatible activities include 
but are not limited to: 

(1) Acceptance of a fee, compensa-
tion, gift, payment of expense, or any 
other thing of monetary value in cir-
cumstances in which acceptance may 
result in, or create the appearance of, 
conflicts of interest; or 

(2) Outside employment which tends 
to impair the employee’s mental or 
physical capacity to perform Govern-
ment duties and responsibilities in an 
acceptable manner. 

(b) An employee shall not receive any 
salary or anything of monetary value 
from a private source as compensation 
for the employee’s services to the Gov-
ernment (18 U.S.C. 209). 

(c) Employees are encouraged to en-
gage in teaching, lecturing, and writ-
ing that is not prohibited by law, the 
Executive order, this part, or the agen-
cy regulations. However, an employee 
shall not, either for or without com-
pensation, engage in teaching, lec-
turing, or writing including teaching, 
lecturing, or writing for the purpose of 
the special preparation of a person or 
class of persons for an examination of 
the Civil Service Commission or Board 
of Examiners for the Foreign Service, 
that is dependent on information ob-
tained as a result of Government em-
ployment, except when that informa-
tion has been made available to the 
general public or will be made avail-
able on request or when the agency 
head gives written authorization for 
use of nonpublic information on the 
basis that the use is in the public inter-
est. In addition, an employee who is a 
Presidential appointee covered by sec-
tion 401(a) of the Executive order shall 
not receive compensation or anything 
of monetary value for any consulta-
tion, lecture, discussion, writing, or ap-
pearance the subject matter of which is 
devoted substantially to the respon-
sibilities, programs, or operations of 
the employee’s agency, or which draws 
substantially on official data or ideas 
which have not become part of the 

body of public information. Employees 
are referred to the detailed rules of 
their agency with respect to clearance 
and acceptance of compensation (See 
AID Handbook 18) 

(d) [Reserved] 
(e) An employee shall not render any 

services, whether or not compensated, 
to any foreign government, state, prov-
ince, or semigovernmental agency, or 
municipality of any foreign govern-
ment, or to any international organiza-
tion of states. However, this shall not 
prevent the rendering of such services 
by employees acting on behalf of the 
United States. Nor shall this provision 
prevent the rendering of services to an 
international organization of states 
when otherwise consistent with law 
and when authorized by the appro-
priate officer. The appropriate officer 
for IDCA is the Assistant Director for 
Administration. 

(f) [Reserved] 
(g) This section does not preclude an 

employee from: 
(1) Participation in the activities of 

national or State political parties not 
proscribed by law. 

(2) Participation in the affairs of or 
acceptance of an award for a meri-
torious public contribution or achieve-
ment given by a charitable, religious, 
professional, social, fraternal, non-
profit educational and recreational, 
public service, or civic organization.

§ 1203.735–205 Financial interests. 
(a) An employee shall not: (1) Have a 

direct or indirect financial interest 
that conflicts substantially, or appears 
to conflict substantially with the em-
ployee’s Government duties and re-
sponsibilities; or 

(2) Engage in, directly or indirectly, 
a financial transaction as a result of, 
or primarily relying on, information 
obtained through Government employ-
ment. 

(b) This section does not preclude an 
employee from having a financial in-
terest or engaging in financial trans-
actions to the same extent as a private 
citizen not employed by the Govern-
ment so long as it is not prohibited by 
law or the regulations in this part. 

(c) Pursuant to the provision of 18 
U.S.C. 208(b) the following described fi-
nancial interests of an employee are 
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hereby exempted from the require-
ments of 18 U.S.C. 208(a) and 208(b)(1) as 
being too remote or too inconsequen-
tial to affect the integrity of the serv-
ices of an employee. The exemption ap-
plies to the financial interests held di-
rectly by an employee, by the employ-
ee’s spouse or minor child whether in-
dividually or jointly with the em-
ployee, or by an employee and any 
partner or partners as joint assets of 
the partnership: 

(1) Investments in State and local 
government bonds; and stocks, bonds, 
or policies in a mutual fund, invest-
ment company, bank or insurance com-
pany, provided that in the case of a 
mutual fund, investment company, or 
bank, the fair value of such stock or 
bond holding does not exceed one per-
cent of the value of the reported assets 
of the mutual fund, investment com-
pany, or bank. In the case of a mutual 
fund or investment company, this ex-
emption applies only where the assets 
of the fund or company are diversified; 
it does not apply where the fund or 
company specializes in a particular in-
dustry or commodity. 

(2) Interest in an investment club or 
other group organized for the purpose 
of investing in equity or debt securi-
ties: Provided, That the fair value of 
the interest involved does not exceed 
$10,000 and that the interest does not 
exceed one-fourth of the total assets of 
the investment club or group. Where an 
employee covered by this exemption is 
a member of a group organized for the 
purpose of investing in equity or debt 
securities, the interest of the employee 
in any enterprise in which the group 
holds securities shall be based upon the 
employee’s equity share of the holdings 
of the group in that enterprise. 

(3) If an employee, or the employee’s 
spouse or minor child has a present 
beneficial interest or a vested remain-
der interest under a trust, the owner-
ship of stocks, bonds, or other cor-
porate securities under the trust will 
be exempt to the same extent as pro-
vided in paragraphs (c)(1) and (2) of this 
section for the direct ownership of such 
securities. The ownership of bonds 
other than corporate bonds, or of 
shares in a mutual fund or regulated 
investment company, under the trust 
will be equally exempt and to the same 

extent as under paragraphs (c) (1) and 
(2) of this section. 

(4) If an employee is an officer, direc-
tor, trustee, or employee of an edu-
cational institution, or if the employee 
is negotiating for, or has an arrange-
ment concerning prospective employ-
ment with such an institution, a direct 
financial interest which the institution 
has in any matter will not itself be ex-
empt, but any financial interest that 
the institution may have in the matter 
through its holdings of securities 
issued by business entities will be ex-
empt: Provided, The employee is not 
serving as a member of the investment 
committee of the institution or is not 
otherwise advising it on its investment 
portfolio. 

(5) An employee may continue to par-
ticipate in a bona fide pension, retire-
ment, group life, health or accident in-
surance plan, or other employee wel-
fare or benefit plan that is maintained 
by a business or nonprofit organization 
by which the employee was formerly 
employed. Such financial interest in 
that organization will be exempt, ex-
cept to the extent that the welfare or 
benefit plan is a profit-sharing or 
stock-bonus plan and the employee’s fi-
nancial interest thereunder exceeds 
$10,000. This exemption extends also to 
any financial interests that the organi-
zation may have in other business ac-
tivities. 

(d) Nothing in this part shall be 
deemed to prohibit an employee from 
acting, with or without compensation, 
as agent or attorney for the employee’s 
parents, spouse, child, or any person 
for whom, or for any estate for which, 
the employee is serving as guardian, 
executor, administrator, trustee, or 
other personal fiduciary, except in 
those matters in which the employee 
has participated personally and sub-
stantially as a Government employee, 
through decision, approval, dis-
approval, recommendation, the ren-
dering of advice, investigation, or oth-
erwise, or which are the subject of the 
employee’s official responsibility, as 
defined in 18 U.S.C. 202(b): Provided, 
The head of the employee’s division ap-
proves in writing.
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§ 1203.735–206 Economic and financial 
activities of employees abroad. 

(a) Prohibitions in any foreign country. 
A U.S. citizen employee abroad is spe-
cifically prohibited from engaging in 
the activities listed below in any for-
eign country. 

(1) Speculation in currency exchange. 
(2) Transactions at exchange rates 

differing from local legally available 
rates, unless such transactions are 
duly authorized in advance by the 
agency. 

(3) Sales to unauthorized persons 
(whether at cost or for profit) of cur-
rency acquired at preferential rates 
through diplomatic or other restricted 
arrangements. 

(4) Transactions which entail the use, 
without official sanction, of the diplo-
matic pouch. 

(5) Transfers of funds on behalf of 
blocked nationals, or otherwise in vio-
lation of U.S. foreign funds and assets 
control. 

(6) Independent and unsanctioned pri-
vate transactions which involve an em-
ployee as an individual in violation of 
applicable control regulations of for-
eign governments. 

(7) Acting as a intermediary in the 
transfer of private funds from persons 
in one country to persons in another 
country, including the United States. 

(8) Permitting use of one’s official 
title in any private business trans-
actions or in advertisements for busi-
ness purposes. 

(b)–(c) [Reserved] 
(d) Business activities of non-U.S. cit-

izen employees. A non-U.S citizen em-
ployee abroad may engage in outside 
business activities with the prior ap-
proval of the head of the overseas es-
tablishment on the basis of the stand-
ards expressed in § 1203.735–204(a).

§ 1203.735–207 Use of Government 
property. 

An employee shall not directly or in-
directly use, or allow the use of Gov-
ernment property of any kind, includ-
ing property leased to the Government, 
for other than officially approved ac-
tivities. An employee has a positive 
duty to protect and conserve Govern-
ment property, including equipment, 
supplies, and other property entrusted 
or issued to the employee.

§ 1203.735–208 Misuse of information. 
For the purpose of furthering a pri-

vate interest, an employee shall not, 
except as provided in § 1203.735–204(c) di-
rectly or indirectly use, or allow the 
use of, official information obtained 
through or in connection with Govern-
ment employment which has not been 
made available to the general public.

§ 1203.735–209 Indebtedness. 
An employee shall pay each just fi-

nancial obligation in a proper and 
timely manner, especially one imposed 
by law such as Federal, State, or local 
taxes. For the purpose of this section, 
a just financial obligation means one ac-
knowledged by the employee or re-
duced to judgement by a court or one 
imposed by law such as Federal, State, 
or local taxes, and ‘‘in a proper and 
timely manner’’ means in a manner 
which the agency determines does not, 
under the circumstances, reflect ad-
versely on the Government as the em-
ployer. In the event of dispute between 
an employee and an alleged creditor, 
this section does not require an agency 
to determine the validity or amount of 
the disputed debt.

§ 1203.735–210 Gambling, betting, and 
lotteries. 

An employee shall not participate, 
while on Government-owned or leased 
property or while on duty for the Gov-
ernment, in any gambling activity in-
cluding the operation of a gambling de-
vice, in conducting a lottery or pool, in 
a game for money or property, or in 
selling or purchasing a numbers slip or 
ticket. However, this section does not 
preclude activities: 

(a) Necessitated by an employee’s law 
enforcement duties; or 

(b) Under section 3 of Executive 
Order 10927 and similar agency-ap-
proved activities.

§ 1203.735–211 Activities relating to 
private organizations and politics. 

(a) Definition. For the purpose of this 
section, the term private organization 
denotes any group of persons or asso-
ciations organized for any purpose 
whatever, except an organization es-
tablished by the Government of the 
United States, or officially partici-
pated in by IDCA. 
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(b) Participation in activities of em-
ployee organizations. An employee may 
join or refrain from joining employee 
organizations or associations without 
interference, coercion, restraint, or 
fear of discrimination or reprisal. 

(c) Participation in activities of private 
organizations. In participating in the 
program and activities of any private 
organization, an employee shall make 
clear that the employee’s agency has 
no official connection with such orga-
nization and does not necessarily spon-
sor or sanction the viewpoints which it 
may express. 

(d) Legal restrictions on membership in 
certain organizations. An employee shall 
not have membership in any organiza-
tion that advocates the overthrow of 
our constitutional form of Government 
in the United States, knowing that 
such organization so advocates (5 
U.S.C. 7311, 18 U.S.C. 1918). 

(e) Private organizations concerned 
with foreign policy or other matters of 
concern to agencies. (1) Limitation on 
participation. When a private organiza-
tion is concerned primarily with for-
eign policy or international relations 
or other matters of concern to an em-
ployee’s agency, an employee shall 
limit connection therewith as follows: 
Unless specifically permitted to do so, 
the employee may not serve as advisor, 
officer, director, teacher, sponsor, com-
mittee chairman, or in any other offi-
cial capacity or permit the employee’s 
name to be used on a letterhead, in a 
publication, in an announcement or 
news story, or at a public meeting, re-
gardless of whether the employee’s of-
ficial title or connection is mentioned. 
The provisions of this section are not 
intended to prohibit the normal and ac-
tive participation of an employee in 
professional organizations such as the 
American Political Science Associa-
tion, the American Economic Associa-
tion, the American Foreign Service As-
sociation, and similar organizations, 
since such participation is in the inter-
est of both the employee and the Gov-
ernment. Employees are expected, how-
ever, to exercise discretion in such ac-
tivities and are held personally ac-
countable for any improper use of their 
relationship with IDCA. 

(2) Request for special permission. 
Special permission to assume or con-

tinue a connection prohibited by para-
graph (e)(1) of this section may be 
granted in cases where the public inter-
est will not be adversely affected. To 
request such permission, or to deter-
mine whether the provisions are appli-
cable to a particular case, the em-
ployee shall address a memorandum 
setting forth all of the circumstances 
to the appropriate officer. The appro-
priate officer for IDCA is the Assistant 
Director for Administration. 

(3) Application to senior officers. Be-
cause of the prominence resulting from 
their official positions, chiefs of mis-
sion and other senior officers should 
recognize the particular bearing of the 
provisions of paragraph (e)(1) of this 
section upon their activities. They 
should restrict association with any or-
ganizations involving foreign nations 
and the United States to simple mem-
bership and should not accept even 
honorary office in such organizations 
except with the specific prior approval 
as provided in paragraph (e)(2) of this 
section. 

(f) Private organizations not concerned 
with foreign policy. When the purpose 
and program of the organization do not 
fall primarily within the field of for-
eign policy or international relations, 
the employee’s activity is limited only 
to the following extent: 

(1) The employee’s official title or 
connection may be used to identify the 
employee, as in a civic association 
election, but may not be used on a let-
terhead, in a publication, or otherwise 
so as to employ the prestige of the U.S. 
Government to enhance that of the or-
ganization or to imply official sponsor-
ship. 

(2) When the employee is a represent-
ative of an association consisting of 
IDCA employees, or of a group of such 
employees, the employee’s connection 
with the agency may be freely used so 
long as there is no implication of offi-
cial sponsorship beyond that which 
may have been officially approved. 

(g) Political activities abroad. A U.S. 
citizen employee shall not engage in 
any form of political activity in any 
foreign country. 

(h) Activities relating to U.S. politics. 
The law (5 U.S.C. 7324, formerly the 
Hatch Act) provides in summary that 
it is unlawful for any Federal employee 
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of the executive branch to use the em-
ployee’s official authority or influence 
for the purpose of interfering with an 
election or affecting the result thereof, 
or to take any active part in political 
management or in political campaigns. 
These restrictions do not in any way 
affect the right of a Federal employee 
(1) to vote as the employee chooses; (2) 
to express personal political opinions, 
except as part of a campaign; (3) to 
make or refrain from making contribu-
tions to political organizations, pro-
vided contributions are not made in a 
Federal building or to another Federal 
officer or employee (see 18 U.S.C. 602, 
603, 607, and 608); (4) to participate in 
local, nonpartisan activities.

§ 1203.735–212 Wearing of uniforms. 
(a) An employee of the Foreign Serv-

ice may not wear any uniform except 
as may be authorized by law or as a 
military commander may require civil-
ians to wear in a theater of military 
operations (22 U.S.C. 803). When an em-
ployee is authorized by law or required 
by a military commander of the United 
States to wear a uniform, care shall be 
taken that the uniform is worn only at 
authorized times and for authorized 
purposes. 

(b) Conventional attire worn by 
chauffeurs, elevator operators, and 
other miscellaneous employees are not 
considered uniforms within the mean-
ing of this section except that, for ICA, 
MOA VII 917.2b prohibits the purchase 
from Agency funds of uniforms or any 
item of personal wearing apparel other 
than special protective clothing.

§ 1203.735–213 Recommendations for 
employment. 

(a) Making recommendations in official 
capacity. In general, an employee shall 
not, in the employee’s official capac-
ity, make any recommendations in 
connection with the employment of 
persons unless the position concerned 
are with the Government of the United 
States and the recommendations are 
made in response to an inquiry from a 
Government official authorized to em-
ploy persons or to investigate appli-
cants for employment. A principal offi-
cer in answer to a letter of inquiry 
from outside the U.S. Government con-
cerning a former employee assigned to 

the post, may state the length of time 
the person was employed at the post 
and the fact that the former employee 
performed duties in a satisfactory man-
ner, if such is the case. Also, an AID 
Mission Director may provide names of 
persons or firms from which a cooper-
ating government may select an em-
ployee or firm to be used in some phase 
of the AID program. 

(b) Making personal recommendations. 
An employee may make a personal rec-
ommendation in connection with the 
employment of any person, including 
present or former employees, their 
spouses and/or members of their fami-
lies, except for employment in a posi-
tion of trust or profit under the gov-
ernment of the country to which the 
employee is accredited or assigned (22 
U.S.C. 806(b)): Provided, That the em-
ployee does not divulge any informa-
tion concerning the person derived 
from official sources. When a letter of 
introduction or recommendation is 
written by an employee, precautionary 
measures should be taken to prevent 
its being construed as official cor-
respondence and used by an unscrupu-
lous individual to impress American or 
foreign officials. Accordingly, official 
stationery should not be used for this 
purpose. The letter may, however, 
show the recommending employee’s 
status as an employee of the U. S. Gov-
ernment. Every personal letter of rec-
ommendation shall contain a state-
ment clearly indicating that the letter 
constitutes a personal recommendation 
and is not to be construed as an official 
recommendation by the Government of 
the United States.

§ 1203.735–214 Transmitting commu-
nications and gifts. 

(a) Correspondence. In corresponding 
with anyone other than the proper offi-
cial of the United States with regard to 
the public affairs of a foreign govern-
ment, an employee shall use discretion 
and judgment to ensure that neither 
the United States nor the employee 
will be embarrassed or placed in a com-
promising position (22 U.S.C. 806(a)). 

(b) Communications. An employee 
shall not act as an agent for the trans-
mission of communications from pri-
vate persons or organizations in for-
eign countries to the President or to 
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1 The Courts have stricken from the Code 
any prohibition against assertion of the 
right to strike on the basis that such an as-
sertion is a protected right under the First 
Amendment to the Constitution.

Federal, State, or municipal officials 
in the United States. A chief of mission 
may, however, accept communications 
of this nature and forward them to the 
Department of State for such further 
action as may be appropriate, when-
ever the chief of mission determines it 
to be clearly in the public interest to 
do so. 

(c) Gifts. An employee shall not act as 
an agent for the transmission of gifts 
from persons or organizations in for-
eign countries to the President or to 
Federal, State, or municipal officials of 
the United States. However, principal 
officers may, according to regulations 
prescribed by the President, accept, 
and forward to the Office of Protocol of 
the Department of State, gifts made to 
the United States or to any political 
subdivision thereof by the Government 
to which they are accredited or from 
which they hold exequaturs. Employees 
shall not, without the approval of the 
Secretary of State, transmit gifts from 
persons or organizations in the United 
States to heads or other officials of for-
eign states.

§ 1203.735–215 General conduct preju-
dicial to the Government. 

(a) An employee shall not engage in 
criminal, infamous, dishonest, im-
moral, or notoriously disgraceful con-
duct, or other conduct prejudicial to 
the Government. 

(b) An employee abroad is also obli-
gated to obey the laws of the country 
in which the employee is present. 

(c) An employee shall observe the re-
quirements of courtesy, consideration, 
and promptness in dealing with or serv-
ing the public.

§ 1203.735–216 Miscellaneous statutory 
provisions. 

Each employee shall become ac-
quainted with each statute that relates 
to the employee’s ethical and other 
conduct as an agency employee of and 
of the Government. 

(a) The attention of employees is di-
rected to the following statutory provi-
sions: 

(1) House Concurrent Resolution 175, 
85th Congress, 2d session, 72 Stat. B12, 
the ‘‘Code of Ethics for Government 
Service.’’

(2) Chapter 11 of title 18, United 
States Code, relating to bribery, graft, 
and conflicts of interest, as appropriate 
to the employees concerned. 

(3) The prohibition against lobbying 
with appropriated funds (18 U.S.C. 
1913). 

(4) The prohibitions against dis-
loyalty and striking (5 U.S.C. 7311, 18 
U.S.C. 1918). 1

(5) The prohibitions against (i) the 
disclosure of classified information (18 
U.S.C. 798, 50 U.S.C. 783); and (ii) the 
disclosure of confidential information 
(18 U.S.C. 1905). 

(6) The provision relating to the ha-
bitual use of intoxicants to excess (5 
U.S.C. 7352). 

(7) The prohibition against the mis-
use of a Government vehicle (31 U.S.C. 
638a(c)). 

(8) The prohibition against the mis-
use of the franking privilege (18 U.S.C. 
1719). 

(9) The prohibition against the use of 
deceit in an examination or personnel 
action in connection with Government 
employment (18 U.S.C. 1917). 

(10) The prohibition against fraud or 
false statements in a Government mat-
ter (18 U.S.C. 1001). 

(11) The prohibition against muti-
lating or destroying a public record (18 
U.S.C. 2071). 

(12) The prohibition against counter-
feiting and forging transportation re-
quests (18 U.S.C. 508). 

(13) The prohibition against (i) em-
bezzlement of Government money or 
property (18 U.S.C. 641); (ii) failing to 
account for public money (18 U.S.C. 
643); and (iii) embezzlement of the 
money or property of another person in 
the possession of an employee by rea-
son of the employee’s employment (18 
U.S.C. 654). 

(14) The prohibition against unau-
thorized use of documents relating to 
claims from or by the Government (18 
U.S.C. 285). 

(15) The prohibition against political 
activities in subchapter III of chapter 
73 of title 5, United States Code and 18 
U.S.C. 602, 603, 607, and 608. 
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(16) The prohibition against an em-
ployee acting as the agent of a foreign 
principal registered under the Foreign 
Agents Registration Act (18 U.S.C. 219). 

(17) The prohibition against discrimi-
nation because of politics, race, reli-
gion, or color (22 U.S.C. 807). 

(18) The prohibition against officers 
or employees accepting any hono-
rarium in excess of $2,000 or honoraria 
aggregating more than $25,000 in any 
calendar year (sec. 112, Pub. L. 94–283, 
90 Stat. 494 (2 U.S.C. 441i)). 

(b) The attention of consular officers 
is directed to the following statutory 
provisions: 

(1) The provisions relating to the 
duty to account for fees received (22 
U.S.C. 9, 812, 1194), liability for exac-
tion of excessive fees (22 U.S.C. 1182, 
1189), and liability for failure to collect 
proper fees (22 U.S.C. 1190). 

(2) The provisions relating to liabil-
ity for failure to give bond and for em-
bezzlement (22 U.S.C. 1179), liability for 
embezzlement of fees or effects of 
American citizens (22 U.S.C. 1198), and 
liability for falsely certifying as to the 
ownership of property (22 U.S.C. 1200). 

(3) The prohibition against profiting 
from dealings with discharged seamen 
(22 U.S.C. 1187). 

(4) The provision relating to liability 
for failure to collect the wages of dis-
charged seamen (46 U.S.C. 683).

§ 1203.735–217 Requesting exceptions 
from certain statutory prohibitions. 

(a) Any employee desiring a written 
advance determination that the prohi-
bitions of 18 U.S.C. 208(a) do not apply 
will prepare a written request ad-
dressed to an appropriate agency offi-
cial. For purposes of this section, the 
appropriate agency official is: The Dep-
uty Under Secretary for Management 
for State, the Administrator for AID, 
and the Director for ICA. The request 
will describe the particular matter giv-
ing rise to the conflict of interest, the 
nature and extent of the employee’s 
anticipated participation in the par-
ticular matter, and the exact nature 
and amount of the financial interest 
related to the particular matter. 

(b) The employee will forward the re-
quest to the appropriate agency official 
through the immediate supervisor and 
the assistant agency head in charge of 

the organizational agency component 
to which the employee is assigned, or 
will be assigned in the case of a new 
employee. The assistant agency head 
will forward the written request to the 
appropriate agency official through the 
agency’s Counselor. The Counselor 
shall attach a written opinion to the 
request, prepare a recommended writ-
ten determination in final form for sig-
nature by the appropriate agency offi-
cial, and shall forward all documents 
to that official. 

(c) The determination of the appro-
priate agency official will be sent to 
the employee by the Counselor. If the 
appropriate agency official grants the 
requested exception, the original writ-
ten advance determination will be sent 
to the employee. A duplicate original 
shall be retained among the appro-
priate agency records under the control 
of the Counselor.

Subpart C—Ethical and Other 
Conduct and Responsibilities 
of Special Government Em-
ployees

§ 1203.735–301 Conflicts of interest. 

Special Government employees are 
subject to the conflicts of interest stat-
utes (18 U.S.C. 202). An explanation of 
these conflicts of interest statutes 
their effects upon special Government 
employees and guidelines for obtaining 
and utilizing the services of special 
Government employees are in appendix 
C of chapter 735 of the Federal Per-
sonnel Manual. A special Government 
employee shall not have a direct or in-
direct financial interest that conflicts 
substantially, or appears to conflict 
substantially, with Government duties 
and responsibilities.

§ 1203.735–302 Use of Government em-
ployment. 

A special Government employee shall 
not use Government employment for a 
purpose that is, or gives the appear-
ance of being, motivated by the desire 
for private gain for the employee or an-
other person, particularly one with 
whom the employee has family, busi-
ness, or financial ties.
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§ 1203.735–303 Use of inside informa-
tion. 

(a) A special Government employee 
shall not use inside information ob-
tained as a result of Government em-
ployment for private gain for the em-
ployee or another person either by di-
rect action on the employee’s part or 
by counsel, recommendation, or sug-
gestion to another person, particularly 
one with whom the employee has fam-
ily, business, or financial ties. For the 
purpose of this section, ‘‘inside infor-
mation’’ means information obtained 
under Government authority which has 
not become part of the body of public 
information. 

(b) A special Government employee 
may engage in teaching, lecturing, or 
writing that is not prohibited by law, 
Executive Order 11222 or the restric-
tions in this part; however, a special 
Government employee shall not, either 
for or without compensation, engage in 
teaching, lecturing, or writing that is 
dependent on information obtained as a 
result of his Government employment, 
except when that information has been 
made available to the general public or 
will be made available, or when the 
head of the agency gives written 
authoritzation for the use of nonpublic 
information on the basis that the use is 
in the public interest. A special Gov-
ernment employee who wishes to re-
quest the agency head to authorize the 
use of nonpublic information should 
submit such request through the Coun-
selor. The request should contain com-
plete information concerning the non-
public information which the employee 
wishes to disclose and should contain 
in addition an indication of the in-
tended use of such information and 
how disclosure of it would be in the 
public interest.

§ 1203.735–304 Coercion. 

A special Government employee shall 
not use Government employment to co-
erce, or give the appearance of coerc-
ing, a person to provide financial ben-
efit to the employee or another person, 
particularly one with whom the em-
ployee has family, business, or finan-
cial ties.

§ 1203.735–305 Gifts, entertainment, 
and favors. 

(a) Except as provided in paragraph 
(b) of this section, a special Govern-
ment employee, while so employed or 
in connection with Government em-
ployment, shall not receive or solicit 
from a person having business with the 
employee’s agency anything of value as 
a gift, gratuity, loan, entertainment, 
or favor for the employee or another 
person, particularly one with whom the 
employee has family, business or finan-
cial ties. 

(b) The exceptions to the prohibition 
against the acceptance of gifts which 
have been granted to employees in 
§ 1203.735–202 (b), (c), and (d) are also ap-
plicable to special Government em-
ployees. 

(c) A special Government employee 
shall not accept a gift, present, decora-
tion, or other thing from a foreign gov-
ernment unless authorized by Congress 
as provided by the Constitution and in 
5 U.S.C. 7342, and the regulations pro-
mulgated thereunder pursuant to E.O. 
11320; 31 FR 15789. These regulations 
are set forth in part 3 of this title (as 
added, 32 FR 6569, April 28, 1967), and in 
3 FAM 621. 

(d) A special Government employee 
shall avoid any action, whether or not 
specifically prohibited by these sec-
tions on special Government employ-
ees, which might result in, or create 
the appearance of: 

(1) Using public office for private 
gain; 

(2) Giving preferential treatment to 
any person; 

(3) Impeding Government efficiency 
or economy; 

(4) Losing independence or impar-
tiality; 

(5) Making a Government decision 
outside official channels; or 

(6) Affecting adversely the confidence 
of the public in the integrity of the 
Government.

§ 1203.735–306 Miscellaneous statutory 
provisions. 

Each special Government employee 
shall become acquainted with each 
statute that relates to the employee’s 
ethical and other conduct as a special 
Government employee of an agency 
and of the Government. The attention 
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of special Government employees is di-
rected to the statutes listed in 
§ 1203.735–216.

Subpart D—Statements of Employ-
ment and Financial Interests

§ 1203.735–401 Employees required to 
submit statements. 

The following employees of IDCA 
shall submit statements of employ-
ment and financial interests: 

(a) All special Government employ-
ees including experts or consultants 
serving on a full-time or intermittent 
basis, except when waived under 
§ 1203.735–402(c). 

(b) Employees paid at a level of the 
Executive Schedule in subchapter II of 
chapter 53 of title 5, United States 
Code, except as provided in § 1203.735–
402(b). 

(c) Except as provided in § 1203.735–
402, employees classified at GS–13, 
FSO–4, FSR–5, FSS–2, AD–13, FC–5, or 
above, who are in positions hereby 
identified either as positions the basic 
duties of which impose upon the in-
cumbent the responsibility for a Gov-
ernment decision or taking a Govern-
ment action in regard to: 

(1) Contracting or procurement; 
(2) Administering or monitoring 

grants or subsidies; 
(3) Regulating or auditing private or 

other non-Federal enterprise; 
(4) Other activities where the deci-

sion or action has an economic impact 
on the interests of any non-Federal en-
terprise, or as positions which have du-
ties and responsibilities which require 
the incumbent to report employment 
and financial interests in order to 
avoid involvement in a possible con-
flict of interest situation and carry out 
the purpose of law, Executive order, 
and the agency’s regulations:

STATE 

Director General; of the Foreign Service 
and the Director of Personnel; Director of 
the Policy Planning Staff; Inspector General; 
Director, FSI; Special Assistant to Sec-
retary; Deputy Secretary, Under Secretaries, 
or Deputy Under Secretary; Deputy Assist-
ant Secretary and others at this level or 
above; Assistant Legal Adviser for Manage-
ment; Director, Office of Operations; Office 
Director; Country Director; Division Chief in 
Bureau of Economic and Business Affairs, in 

the Office of Operations, (O/OPR), or in the 
Office of Foreign Buildings; Executive Direc-
tor; Deputy Chief of Mission; Principal Offi-
cer; Economic Counselor; Commercial Coun-
selor; Administrative Counselor; Civil Air 
Attache; Petroleum Officer; Minerals Officer; 
Contracting Specialist; Procurement Spe-
cialist; Despatch Agent; Traffic Manager; 
and Traffic Management Specialist. 

ICA 

Deputy Director, Associate Directors, Di-
rectors and Deputy Directors of Offices or 
Services, Executive or Special Assistants to 
the Director; Chief Inspector; Associate 
Chief Inspector; Commissioner General, Dep-
uty Commissioner General, Staff Director 
(Advisory Commission), Director of Engi-
neering and Technical Operations; Director 
of Audio-Visual Procurement and Produc-
tion; Country Public Affairs Officer, Deputy 
Country Public Affairs Officer, Public Af-
fairs Counselor, Deputy Public Affairs Coun-
selor, Director or Manager of Regional Serv-
ice Center, Radio Relay Station, Radio Pro-
gram Center or Radio Relay Station Con-
struction Site, Administrative Officer or Ex-
ecutive Officer at a post abroad, Administra-
tive Officer, Executive Officer and Business 
Manager (occupational codes 301, 340, 341, 
and 1101, or FAS code 200); Contracting Spe-
cialist and Procurement Specialist (occupa-
tional code 1102, or FAS codes 210 and 211); 
Auditor and Accountant (occupational code 
510, or FAS code 207); General Counsel, Dep-
uty General Counsel, or Attorney (occupa-
tional code 905, or FAS code 512). 

AID 

(1) AID/W: Deputy Assistant Administra-
tors, Associate Assistant Administrators, 
Deputy Associate Assistant Administrators; 
Heads and Deputy Heads of Offices, Staffs, 
and Divisions; Desk Officers and Deputy 
Desk Officers. 

(2) Overseas: Mission Directors, Deputy Di-
rectors, Assistant Directors, AID Represent-
atives, Aid Affairs Officers, Chairman, Devel-
opment Assistance Committee; U.S. Rep-
resentative to Development Assistance Com-
mittee; Development Coordination Officer. 

(3) Any person serving as chief of an oper-
ational branch responsible for housing, 
loans, guarantees, or other commercial type 
transactions with the public. 

(4) In addition, employees in AID/W or 
overseas whose positions fall within the fol-
lowing series or position titles (occupational 
code given in parenthesis): Economist Series 
(0110); International Cooperation Series 
(0136); Auditor General (0301.21); Supervisory 
Housing Development Officer (0301.31); Chief, 
Housing and Urban Development (0301.35); 
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Contract Compliance Specialist (0301.48); Di-
rector for Regional Activities (0340.08); De-
velopment Officer (0340.09); Regional Devel-
opment Officer (0340.10); Executive Officer 
(0341.01); Deputy Executive Officer (0341.02); 
Regional Executive Officer (0341.03); Admin-
istrative Officer (0341.05); Executive Officer—
Administrative Support (0341.15); Executive 
Officer, Operations (0341.16); Executive Offi-
cer, Real Property (0341.18); Executive Offi-
cer, Personnel (0341.19); General Services Of-
ficer (0342.01); Assistant General Services Of-
ficer (0342.03); Assistant General Services Of-
ficer, Property and Supply (0342.20); Assist-
ant General Services Officer, Procurement 
(0342.23); Assistant General Services Officer, 
Housing (0342.25); Program Officer (0345.01); 
Deputy Program Officer (0345.02); Food and 
Agriculture Officer (0401.01); Deputy Food 
and Agriculture Officer (0401.02); Budget and 
Accounting Series (0504); Financial Manage-
ment Series (0505); Accounting Series (0510); 
Budget Administration Series (0560); General 
Attorney Series (0905); General Business and 
Industry Series (1101); Contract and Procure-
ment Series (1102); Property Disposal Series 
(1104); Purchasing Series (1105); Trade Spe-
cialist Series (1140); Private Resources De-
velopment Series (1150); Financial Analysis 
Series (1160); General Investigating Series 
(1810); Criminal Investigating Series (1811); 
Import Specialist Series (1889); General Sup-
ply Series (2001); Supply Program Manage-
ment Series (2003).

§ 1203.735–402 Employees not required 
to submit statements. 

(a) Employees in positions that meet 
the criteria in paragraph (c) of 
§ 1203.735–401 may be excluded from the 
reporting requirement when the agency 
head or designee determines that: 

(1) The duties of the position are such 
that the likelihood of the incumbent’s 
involvement in a conflict-of-interest 
situation is remote; 

(2) The duties of the position are at 
such a level of responsibility that the 
submission of a statement of employ-
ment and financial interests is not nec-
essary because of the degree of super-
vision and review over incumbent or 
the inconsequential effect on the integ-
rity of the Government. 

(b) A statement of employment and 
financial interests is not required by 
the regulations in this part from an 
agency head, or a full-time member of 
a committee, board, or commission ap-
pointed by the President. These em-
ployees are subject to separate report-
ing requirements under section 401 of 
Exective Order 11222. 

(c) Special Government employees 
not required to submit statements. An 
agency head may waive the require-
ment of this section for the submission 
of a statement of employment and fi-
nancial interest in the case of a special 
Government employee who is not a 
consultant or an expert when the agen-
cy finds that the duties of the position 
held by that special Government em-
ployee are of a nature and at such a 
level of responsibility that the submis-
sion of the statement by the incumbent 
is not necessary to protect the integ-
rity of the Government. For the pur-
pose of this paragraph, ‘‘consultant’’ 
and ‘‘expert’’ have the meanings given 
those terms by chapter 304 of the Fed-
eral Personnel Manual, but do not in-
clude a physician, dentist, or allied 
medical specialist whose services are 
procured to provide care and service to 
patients.

§ 1203.735–403 Employee’s complaint 
on filing requirement. 

Each employee shall have the oppor-
tunity for review through agency 
grievance procedure of the employee’s 
complaint that the employee’s position 
has been improperly included within 
§ 1203.735–401 as one requiring the sub-
mission of a statement of employment 
and financial interests. Employees are 
reminded that they may obtain coun-
seling pursuant to § 1203.735–103 prior to 
filing a complaint.

§ 1203.735–404 Time and place of sub-
mission, and forms. 

(a) An employee or special Govern-
ment employee shall submit a state-
ment to the Counselor (in the case of a 
State employee, through the employ-
ee’s Bureau) no later than: 

(1) Ninety days after the effective 
date of this part if the employee has 
entered on duty on or before that effec-
tive date; or 

(2) At least 10 days prior to entrance 
on duty, if the employee enters on duty 
after that effective date; except that an 
employee or special Government em-
ployee who enters on duty within 90 
days of the effective date of this part 
may submit such statement within 90 
days after entrance on duty. 

(b) Only the original of the statement 
or supplement thereto required by this 
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part shall be submitted. The individual 
submitting a statement should retain a 
copy for the individual’s own records.

§ 1203.735–405 Information required. 
(a) Employees. Employees’ statement 

of employment and financial interests 
required by the regulations in this part 
shall be submitted on the form, ‘‘Con-
fidential Statement of Employment 
and Financial Interests (for use by 
Government Employees)’’, Form OF–
106, and shall contain all the informa-
tion therein required. 

(b) Special Government employees. All 
special Government employees shall 
submit statements of employment and 
financial interest on the form, ‘‘Con-
fidential Statement of Employment 
and Financial Interests (for use by Spe-
cial Government Employees)’’, Form 
AID 4–450 for IDCA, and shall contain 
all the information therein required. 

(c) Interests of employee’s relatives. The 
interest of a member of an employee’s 
family is considered to be an interest 
of the employee. The term ‘‘member of 
an employee’s family’’ is defined in 
§ 1203.735–102(f). 

(d) Information not known by employ-
ees. If any information required to be 
included on a statement of employ-
ment and financial interests or supple-
mentary statement, including holdings 
placed in trust, is not known to the 
employee but is known to another per-
son, the employee shall request that 
other person to submit information in 
the employee’s behalf. 

(e) Interests not required to be reported. 
An employee need not disclose those fi-
nancial interests described in § 1203.735–
205(c) as being too remote or too incon-
sequential to affect the integrity of 
employees’ services. 

(f) Information not required. The regu-
lations in this part do not require an 
employee to submit on a statement of 
employment and financial interests or 
supplementary statement any informa-
tion relating to the employee’s connec-
tion with, or interest in, a professional 
society or a charitable, religious, so-
cial, fraternal, recreational, public 
service, civic, or political organization 
or a similar organization not con-
ducted as a business enterprise. For the 
purpose of this section, educational 
and other institutions doing research 

and development or related work in-
volving grants or money from or con-
tracts with the Government are 
deemed ‘‘business enterprises’’ and are 
required to be included in an employ-
ee’s statement of employment and fi-
nancial interests.

§ 1203.735–406 Submission of position 
description. 

Each Statement of Employment and 
Financial Interests or annual supple-
ment thereto must be accompanied by 
a full description of the employee’s 
principal governmental duties. The de-
scription should be particularly de-
tailed in regard to those duties which 
might possibly be an element in a con-
flict of interest. If the statement indi-
cates that the employee has no outside 
employment or financial interests, the 
employee need not submit a descrip-
tion of duties. For a special Govern-
ment employee, the employing office 
shall submit the description.

§ 1203.735–407 Supplementary state-
ments. 

(a) Employees, as defined in para-
graphs (b) and (c) of § 1203.735–401, shall 
report changes in, or additions to, the 
information contained in their state-
ments of employment and financial in-
terests in supplementary statements as 
of June 30 each year. If no changes or 
additions occur, a negative report is re-
quired. 

(b) All special Government employ-
ees, as defined in paragraph (a) of 
§ 1203.735–401, shall submit a current 
statement at the time their appoint-
ments are extended. A supplementary 
report indicating any changes in, or ad-
ditions to the information already sub-
mitted will be accepted in lieu of a full 
submission. If there are no changes or 
additions, a negative report is required. 

(c) Notwithstanding the filing of re-
ports required by this section, each em-
ployee shall at all times avoid acquir-
ing a financial interest that could re-
sult, or taking an action that would re-
sult, in a violation of the conflicts-of-
interest provisions of section 208 of 
title 18, United States Code, or subpart 
B of this part. 

(d) An employee is also to keep cur-
rent the employee’s description of prin-
cipal duties as to changes or additions 
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which might possibly be an element in 
a conflict of interest. The employing 
office shall submit descriptions of 
changes in the principal duties of a spe-
cial Government employee as they 
occur.

§ 1203.735–408 Review of statements 
and determination as to conflicts of 
interest. 

(a) On the basis of the Statement of 
Employment and Financial Interests 
submitted by each employee or special 
Government employee, or on the basis 
of information received from other 
sources, the Counselor shall determine, 
in the light of the duties which that 
employee or special Government em-
ployee is or will be performing, wheth-
er any conflicts of interest, real or ap-
parent, are indicated. The Counselor 
shall make this determination based on 
the applicable statutes, the Executive 
order, and the applicable regulations of 
the Civil Service Commission, and of 
the agency. 

(b) Where the Counselor’s determina-
tion in a particular case is that a con-
flict of interest, real or apparent, is in-
dicated, the Counselor shall initiate in-
formal discussions with the employee 
or special Government employee con-
cerned. These discussions shall have as 
their objectives: 

(1) Providing the individual with a 
full opportunity to explain the conflict 
or appearance of conflict; and 

(2) Arriving at an agreement (accept-
able to the Counselor, the individual 
and the individual’s immediate supe-
rior) whereby the conflict of interest 
may be removed or avoided. Such an 
agreement may include, but is not lim-
ited to: (i) Changes in assigned duties; 
(ii) divestiture of the financial or em-
ployment interest creating the conflict 
or apparent conflict; or (iii) disquali-
fication for a particular assignment. 

(c) Where an acceptable agreement 
cannot be obtained pursuant to para-
graph (b) of this section, the Counselor 
shall present findings and rec-
ommendations to the officer des-
ignated by the agency head, who shall 
decide which remedy is most appro-
priate to remove or correct that con-
flict or apparent conflict. Remedial ac-
tion under this paragraph may include 
disciplinary action, including separa-

tion for cause, or any of the actions 
enumerated in paragraph (b)(2) of this 
section and shall be effective in accord-
ance with applicable laws, Executive 
orders, and regulations. 

(d) Written summaries of all agree-
ments and decisions arrived at pursu-
ant to paragraph (b) or (c) of this sec-
tion shall be placed in the Counselor’s 
files. Copies shall also be made avail-
able to the employee or special Govern-
ment employee concerned.

§ 1203.735–409 Confidentiality of em-
ployees’ statements. 

An agency shall hold each statement 
of employment and financial interests, 
and each supplementary statement, in 
confidence. To insure this confiden-
tiality only the Counselor and Deputy 
Counselors are authorized to review 
and retain the statements. The Coun-
selor and Deputy Counselors are re-
sponsible for maintaining the state-
ments in confidence and shall not allow 
access to, or allow information to be 
disclosed from, a statement except to 
carry out the purpose of this part. An 
agency may not disclose information 
from a statement except as the Civil 
Service Commission or the agency 
head may determine for good cause 
shown.

§ 1203.735–410 Effect of employees’ 
statements on other requirements. 

The statements of employment and 
financial interests and supplementary 
statements required for employees are 
in addition to, and not in substitution 
for, or in derogation of, any similar re-
quirement imposed by law, order, or 
regulation. The submission of a state-
ment or supplementary statement by 
an employee does not permit the em-
ployee or any other person to partici-
pate in a matter in which the employee 
or the other person’s participation is 
prohibited by law, order, or regulation. 
Save with respect to those financial in-
terests excepted from the conflict of 
interest prohibitions of 18 U.S.C. 208(a) 
pursuant to a written advance deter-
mination under § 1203.735–217 or ex-
empted by the provisions of § 1203.735–
205(c), an employee must disqualify 
himself or herself from participating in 
any matter in which the employee has 
a financial interest.
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§ 1203.735–411 Disqualification proce-
dures. 

(a) Where an employee is prohibited 
from participating in a matter because 
of a conflicting financial interest that 
is not exempt under § 1203.735–205(c) or 
has not been specifically excepted by 
the appropriate agency official pursu-
ant to § 1203.735–217 in advance of the 
employee’s participation in the par-
ticular matter, the employee shall con-
duct himself or herself in accordance 
with the following provisions: 

(1) The employee shall promptly dis-
close the financial interest in such 
matter to the employee’s immediate 
superior. The superior will thereupon 
relieve the employee of duty and re-
sponsibility in the matter. 

(2) In foreign posts, it may be impos-
sible or highly impracticable for an 
employee, who has a disqualifying fi-
nancial interest, to assign the matter 
for official action to anyone other than 
a subordinate. In this event, the em-
ployee must instruct the subordinate 
to report fully and directly to the im-
mediate superior to whom the em-
ployee himself or herself would nor-
mally report. The employee must con-
currently direct such subordinate to 
take such action as may be appropriate 
in the matter, and without thereafter 
revealing to the disqualified employee 

in any way any aspect of the particular 
matter. 

(b) Nothing herein precludes the em-
ployee from disposing of such disquali-
fying financial interest, thereby wholly 
eliminating the conflict of interest. In 
some circumstances, where the em-
ployee may not obtain an exception 
under § 1203.735–217, or may not dis-
qualify himself or herself and refer or 
assign the matter to another employee, 
the performance of duty may even re-
quire divestiture. 

(c) Where a supervisor has reason to 
believe that a subordinate employee 
may have a conflicting financial inter-
est, the supervisor should discuss the 
matter with the employee. If the super-
visor finds that a conflict of interest 
does exist, the supervisor must relieve 
the subordinate employee of duty and 
responsibility in the particular matter. 

(d) The obligation to avoid conflicts 
of interest is upon each employee. It is 
a continuing obligation calling for 
alert vigilance. 

(e) Notwithstanding any other provi-
sion of this part to the contrary, if a 
employee’s holdings rise in value above 
the amount exempted by § 1203.735–
205(c), then the statutory and regula-
tion prohibitions apply in a conflict of 
interest situation.
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SUBCHAPTER A [RESERVED]
SUBCHAPTER B—GENERAL PROVISIONS

PART 1411—AVAILABILITY OF 
OFFICIAL INFORMATION

Sec.
1411.1 Purpose and scope. 
1411.2 Delegation of authority. 
1411.3 Information policy. 
1411.4 Procedure for obtaining information. 
1411.5 Identification of information re-

quested. 
1411.6 Time limits for processing requests. 
1411.7 Appeal from denial of request. 
1411.8 Extension of time limits. 
1411.9 Effect of failure to meet time limits. 
1411.10 Fees. 
1411.11 Compliance with subpoenas. 
1411.12 Annual report.

AUTHORITY: 5 U.S.C. 552.

SOURCE: 46 FR 45854, Sept. 15, 1981, unless 
otherwise noted.

§ 1411.1 Purpose and scope. 
This part contains the regulations of 

the Foreign Service Labor Relations 
Board (the Board), the General Counsel 
of the Federal Labor Relations Author-
ity (the General Counsel) and the For-
eign Service Impasse Disputes Panel 
(the Panel) providing for public access 
to information from the Board, the 
General Counsel or the Panel. These 
regulations implement the Freedom of 
Information Act, as amended, 5 U.S.C. 
552, and the policy of the Board, the 
General Counsel and the Panel to dis-
seminate information on matters of in-
terest to the public and to disclose to 
members of the public on request such 
information contained in records inso-
far as is compatible with the discharge 
of their responsibilities, consistent 
with applicable law.

§ 1411.2 Delegation of authority. 
(a) Foreign Service Labor Relations 

Board/General Counsel of the Federal 
Labor Relations Authority. Regional Di-
rectors of the Federal Labor Relations 
Authority, the Freedom of Information 
Officer of the Office of the General 
Counsel, Washington, DC, and the So-
licitor of the Federal Labor Relations 
Authority are delegated the exclusive 
authority to act upon all requests for 
information, documents and records 

which are received from any person or 
organization under § 1411.4(a). 

(b) Foreign Service Impasse Disputes 
Panel. The Executive Director of the 
Federal Service Impasses Panel is dele-
gated the exclusive authority to act 
upon all requests for information, doc-
uments and records which are received 
from any person or organization under 
§ 1411.4(b).

§ 1411.3 Information policy. 

(a) Foreign Service Labor Relations 
Board/General Counsel of the Federal 
Labor Relations Authority. (1) It is the 
policy of the Foreign Service Labor Re-
lations Board and the General Counsel 
of the Federal Labor Relations Author-
ity to make available for public inspec-
tion and copying: (i) Final decisions 
and orders of the Board and adminis-
trative rulings of the General Counsel; 
(ii) statements of policy and interpre-
tations which have been adopted by the 
Board or by the General Counsel and 
are not published in the FEDERAL REG-
ISTER; and (iii) administrative staff 
manuals and instructions to staff that 
affect a member of the public (except 
those establishing internal operating 
rules, guidelines, and procedures for 
the investigation, trial, and settlement 
of cases). Any person may examine and 
copy items in paragraphs (a)(1) (i) 
through (iii) of this section at each re-
gional office of the Authority and at 
the offices of the Authority and the 
General Counsel, respectively, in Wash-
ington, DC, under conditions prescribed 
by the Board and the General Counsel, 
respectively, and at reasonable times 
during normal working hours so long 
as it does not interfere with the effi-
cient operations of the Authority, the 
Board and the General Counsel. To the 
extent required to prevent a clearly un-
warranted invasion of personal privacy, 
identifying details may be deleted and, 
in each case, the justification for the 
deletion shall be fully explained in 
writing. 

(2) It is the policy of the Board and 
the General Counsel to make promptly 
available for public inspection and 
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copying, upon request by any person, 
other records where the request reason-
ably describes such records and other-
wise conforms with the rules provided 
herein. 

(b) Foreign Service Impasse Disputes 
Panel. (1) It is the policy of the Foreign 
Service Impasse Disputes Panel to 
make available for public inspection 
and copying: (i) Procedural determina-
tions of the Panel; (ii) factfinding and 
arbitration reports; (iii) final decisions 
and orders of the Panel; (iv) statements 
of policy and interpretations which 
have been adopted by the Panel and are 
not published in the FEDERAL REG-
ISTER; and (v) administrative staff 
manuals and instructions to staff that 
affect a member of the public. Any per-
son may examine and copy items in 
paragraphs (b)(1)(i) through (v) of this 
section at the offices of the Federal 
Service Impasses Panel in Washington, 
DC, under conditions prescribed by the 
Panel, and at reasonable times during 
normal working hours so long as it 
does not interfere with the efficient op-
erations of the Federal Service Im-
passes Panel and the Panel. To the ex-
tent required to prevent a clearly un-
warranted invasion of personal privacy, 
identifying details may be deleted and, 
in each case, the justification for the 
deletion shall be fully explained in 
writing. 

(2) It is the policy of the Panel to 
make promptly available for public in-
spection and copying, upon request by 
any person, other records where the re-
quest reasonably describes such records 
and otherwise conforms with the rules 
provided herein. 

(c) The Board, the General Counsel 
and the Panel shall maintain and make 
available for public inspection and 
copying the current indexes and sup-
plements thereto which are required by 
5 U.S.C. 552(a)(2) and, as appropriate, a 
record of the final votes of each mem-
ber of the Board and of the Panel in 
every agency proceeding. Any person 
may examine and copy such document 
or record of the Board, the General 
Counsel or the Panel at the offices of 
the Authority, the General Counsel, or 
the Federal Service Impasses Panel, as 
appropriate, in Washington, DC, under 
conditions prescribed by the Board, the 
General Counsel or the Panel at rea-

sonable times during normal working 
hours so long as it does not interfere 
with the efficient operations of the Au-
thority, the Board, the General Coun-
sel, the Federal Service Impasses 
Panel, or the Panel. 

(d) The Board, the General Counsel or 
the Panel may decline to disclose any 
matters exempted from the disclosure 
requirements in 5 U.S.C. 552(b), par-
ticularly those that are: 

(1)(i) Specifically authorized under 
criteria established by an executive 
order to be kept secret in the interest 
of national defense or foreign policy 
and (ii) are in fact properly classified 
pursuant to such executive order; 

(2) Related solely to internal per-
sonnel rules and practices of the Au-
thority, the General Counsel or the 
Federal Service Impasses Panel; 

(3) Specifically exempted from disclo-
sure by statute (other than 5 U.S.C. 
552(b)): Provided, That such statute: 

(i) Requires that the matters be with-
held from the public in such a manner 
as to leave no discretion on the issue; 
or 

(ii) Establishes particular criteria for 
withholding or refers to particular 
types of matters to be withheld; 

(4) Trade secrets and commercial or 
financial information obtained from a 
person and privileged or confidential; 

(5) Interagency or intra-agency 
memoranda or letters which would not 
be available by law to a party other 
than an agency in litigation with the 
agency; 

(6) Personnel and medical files and 
similar files the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy; or 

(7) Investigatory records compiled for 
law enforcement purposes, but only to 
the extent that the production of such 
records would: 

(i) Interfere with an enforcement pro-
ceeding; 

(ii) Deprive a person of a right to a 
fair trial or an impartial adjudication; 

(iii) Constitute an unwarranted inva-
sion of personal privacy; 

(iv) Disclose the identity of a con-
fidential source and, in the case of a 
record compiled by a criminal law en-
forcement authority in the course of a 
criminal investigation, or by an agency 
conducting a lawful national security 
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intelligence investigation, confidential 
information furnished only by the con-
fidential source; 

(v) Disclose investigative techniques 
and procedures; or 

(vi) Endanger the life or physical 
safety of law enforcement personnel. 

(e)(1) The formal documents consti-
tuting the record in a case or pro-
ceeding are matters of official record 
and, until destroyed pursuant to appli-
cable statutory authority, are avail-
able to the public for inspection and 
copying at the appropriate regional of-
fice of the Authority, or the offices of 
the Authority, the General Counsel or 
the Federal Service Impasses Panel in 
Washington, DC, as appropriate, under 
conditions prescribed by the Authority, 
the General Counsel or the Federal 
Service Impasses Panel at reasonable 
times during normal working hours so 
long as it does not interfere with the 
efficient operations of the Authority, 
the General Counsel or the Federal 
Service Impasses Panel. 

(2) The Board, the General Counsel or 
the Panel, as appropriate, shall certify 
copies of the formal documents upon 
request made a reasonable time in ad-
vance of need and payment of lawfully 
prescribed costs. 

(f)(1) Copies of forms prescribed by 
the Board for the filing of charges and 
petitions may be obtained without 
charge from any regional office of the 
Authority. 

(2) Copies of forms prescribed by the 
Panel for the filing of requests may be 
obtained without charge from the of-
fices of the Federal Service Impasses 
Panel in Washington, DC.

§ 1411.4 Procedure for obtaining infor-
mation. 

(a) Foreign Service Labor Relations 
Board/General Counsel of the Federal 
Labor Relations Authority. Any person 
who desires to inspect or copy any 
records, documents or other informa-
tion of the Board or the General Coun-
sel, covered by this part, other than 
those specified in paragraphs (a) (1) and 
(c) of § 1411.3, shall submit a written re-
quest to that effect as follows: 

(1) If the request is for records, docu-
ments or other information in a re-
gional office of the Authority, it should 

be made to the appropriate Regional 
Director; 

(2) If the request is for records, docu-
ments or other information in the Of-
fice of the General Counsel and located 
in Washington, DC, it should be made 
to the Freedom of Information Officer, 
Office of the General Counsel, Wash-
ington, DC; and 

(3) If the request is for records, docu-
ments or other information in the of-
fices of the Authority in Washington, 
DC, it should be made to the Solicitor 
of the Authority, Washington, DC. 

(b) Foreign Service Impasse Disputes 
Panel. Any person who desires to in-
spect or copy any records, documents 
or other information of the Panel cov-
ered by this part, other than those 
specified in paragraphs (b) (1) and (c) of 
§ 1411.3, shall submit a written request 
to that effect to the Executive Direc-
tor, Federal Service Impasses Panel, 
Washington, DC. 

(c) All requests under this part 
should be clearly and prominently 
identified as a request for information 
under the Freedom of Information Act 
and, if submitted by mail or otherwise 
submitted in an envelope or other 
cover, should be clearly identified as 
such on the envelope or other cover. If 
a request does not comply with the 
provisions of this paragraph, it shall 
not be deemed received by the appro-
priate Regional Director, the Freedom 
of Information Officer of the Office of 
the General Counsel, the Solicitor of 
the Authority, or the Executive Direc-
tor of the Federal Service Impasses 
Panel, as appropriate, until the time it 
is actually received by such person.

§ 1411.5 Identification of information 
requested. 

(a) Each request under this part 
should reasonbaly describe the records 
being sought in a way that they can be 
identified and located. A request 
should include all pertinent details 
that will help identify the records 
sought. 

(b) If the description is insufficient, 
the officer processing the request will 
so notify the person making the re-
quest and indicate the additional infor-
mation needed. Every reasonable effort 
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shall be made to assist in the identi-
fication and location of the record 
sought. 

(c) Upon receipt of a request for 
records, the appropriate Regional Di-
rector, the Freedom of Information Of-
ficer of the Office of the General Coun-
sel, the Solicitor of the Authority, or 
the Executive Director of the Federal 
Service Impasses Panel, as appropriate, 
shall enter it in a public log. The log 
shall state the date and time received, 
the name and address of the person 
making the request, the nature of the 
records requested, the action taken on 
the request, the date of the determina-
tion letter sent pursuant to paragraphs 
(b) and (c) of § 1411.6, the date(s) any 
records are subsequently furnished, the 
number of staff-hours and grade levels 
of persons who spent time responding 
to the request, and the payment re-
quested and received.

§ 1411.6 Time limits for processing re-
quests. 

(a) All time limits established pursu-
ant to this section shall begin as of the 
time at which a request for records is 
logged in by the appropriate Regional 
Director, the Freedom of Information 
Officer of the Office of the General 
Counsel, the Solicitor of the Authority, 
or the Executive Director of the Fed-
eral Service Impasses Panel, as appro-
priate, processing the request pursuant 
to paragraph (c) of § 1411.5. An oral re-
quest for records shall not begin any 
time requirement. A written request 
for records sent to other than the ap-
propriate officer will be forwarded to 
that officer by the receiving officer, 
but in that event the applicable time 
limit for response set forth in para-
graph (b) of this section shall begin 
upon the request being logged in as re-
quired by paragraph (c) of § 1411.5. 

(b) Except as provided in § 1411.8, the 
appropriate Regional Director, the 
Freedom of Information Officer of the 
Office of the General Council, the So-
licitor of the Authority, or the Execu-
tive Director of the Federal Service 
Impasses Panel, as appropriate, shall, 
within ten (10) working days following 
receipt of the request, respond in writ-
ing to the requester, determining 
whether, or the extent to which, the re-
quest shall be complied with. 

(1) If all the records requested have 
been located and a final determination 
has been made with respect to disclo-
sure of all of the records requested, the 
response shall so state. 

(2) If all of the records have not been 
located or a final determination has 
not been made with respect to disclo-
sure of all the records requested, the 
response shall state the extent to 
which the records involved shall be dis-
closed pursuant to the rules estab-
lished in this part. 

(3) If the request is expected to in-
volve an assessed fee in excess of $25.00, 
the response shall specify or estimate 
the fee involved and shall require pre-
payment of any charges in accordance 
with the provisions of paragraph (a) of 
§ 1411.10 before the records are made 
available. 

(4) Whenever possible, the response 
relating to a request for records that 
involves a fee of less than $25.00 shall 
be accompanied by the requested rec-
ords. Where this is not possible, the 
records shall be forwarded as soon as 
possible thereafter, consistent with 
other obligations of the Board, the 
General Counsel or the Panel. 

(c) If any request for records is de-
nied in whole or in part, the response 
required by paragraph (b) of this sec-
tion shall notify the requester of the 
denial. Such denial shall specify the 
reason therefor, set forth the name and 
title or position of the person respon-
sible for the denial, and notify the per-
son making the request of the right to 
appeal the denial under the provisions 
of § 1411.7.

§ 1411.7 Appeal from denial of request. 

(a) Foreign Service Labor Relations 
Board/General Counsel of the Federal 
Labor Relations Authority. (1) Whenever 
any request for records is denied, a 
written appeal may be filed within 
thirty (30) days after the requester re-
ceives notification that the request has 
been denied or after the requester re-
ceives any records being made avail-
able, in the event of partial denial. If 
the denial was made by a Regional Di-
rector or by the Freedom of Informa-
tion Officer of the Office of the General 
Counsel, the appeal shall be filed with 
the General Counsel in Washington, 
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DC. If the denial was made by the So-
licitor of the Authority, the appeal 
shall be filed with the Chairperson of 
the Board in Washington, DC. 

(2) The Chairperson of the Board or 
the General Counsel, as appropriate, 
shall, within twenty (20) working days 
from the time of receipt of the appeal, 
except as provided in § 1411.8, make a 
determination on the appeal and re-
spond in writing to the requester, de-
termining whether, or the extent to 
which, the request shall be complied 
with. 

(i) If the determination is to comply 
with the request and the request is ex-
pected to involve an assessed fee in ex-
cess of $25.00, the determination shall 
specify or estimate the fee involved 
and shall require prepayment of any 
charges due in accordance with the 
provisions of paragraph (a) of § 1411.10 
before the records are made available. 

(ii) Whenever possible, the deter-
mination relating to a request for 
records that involves a fee of less than 
$25.00 shall be accompanied by the re-
quested records. Where this is not pos-
sible, the records shall be forwarded as 
soon as possible thereafter, consistent 
with other obligations of the Board or 
the General Counsel. 

(b) Foreign Service Impasse Disputes 
Panel. (1) Whenever any request for 
records is denied by the Executive Di-
rector of the Federal Service Impasses 
Panel, a written appeal may be filed 
with the Chairperson of the Panel 
within thirty (30) days after the re-
quester receives notification that the 
request has been denied or after the re-
quester receives any records being 
made available, in the event of partial 
denial. 

(2) The Chairperson of the Panel, 
within twenty (20) working days from 
the time of receipt of the appeal, ex-
cept as provided in § 1411.8, shall make 
a determination on the appeal and re-
spond in writing to the requester, de-
termining whether, or the extent to 
which, the request shall be complied 
with. 

(i) If the determination is to comply 
with the request and the request is ex-
pected to involve an assessed fee in ex-
cess of $25.00, the determination shall 
specify or estimate the fee involved 
and shall require prepayment of any 

charges due in accordance with the 
provisions of paragraph (a) of § 1411.10 
before the records are made available. 

(ii) Whenever possible, the deter-
mination relating to a request for 
records that involves a fee of less than 
$25.00 shall be accompanied by the re-
quested records. Where this is not pos-
sible, the records shall be forwarded as 
soon as possible thereafter, consistent 
with other obligations of the Panel. 

(c) If on appeal the denial of the re-
quest for records is upheld in whole or 
in part by the Chairperson of the 
Board, the General Counsel, or the 
Chairperson of the Panel, as appro-
priate, the person making the request 
shall be notified of the reasons for the 
determination, the name and title or 
position of the person responsible for 
the denial, and the provisions for judi-
cial review of that determination under 
5 U.S.C. 552(a)(4). Even though no ap-
peal is filed from a denial in whole or 
in part of a request for records by the 
person making the request, the Chair-
person of the Board, the General Coun-
sel or the Chairperson of the Panel, as 
appropriate, may, without regard to 
the time limit for filing of an appeal, 
sua sponte initiate consideration of a 
denial under this appeal procedure by 
written notification to the person mak-
ing the request. In such event, the time 
limit for making the determination 
shall commence with the issuance of 
such notification.

§ 1411.8 Extension of time limits. 

In unusual circumstances as specified 
in this section, the time limits pre-
scribed with respect to initial deter-
minations or determinations on appeal 
may be extended by written notice 
from the officer handling the request 
(either initial or on appeal) to the per-
son making such request setting forth 
the reasons for such extension and the 
date on which a determination is ex-
pected to be dispatched. No such notice 
shall specify a date that would result 
in a total extension of more than ten 
(10) working days. As used in this sec-
tion, ‘‘unusual circumstances’’ means, 
but only to the extent reasonably nec-
essary to the proper processing of the 
particular request: 
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(a) The need to search for and collect 
the requested records from field facili-
ties or other establishments that are 
separate from the office processing the 
request; 

(b) The need to search for, collect and 
appropriately examine a voluminous 
amount of separate and distinct 
records which are demanded in a single 
request; or 

(c) The need for consultation, which 
shall be conducted with all practicable 
speed, with another agency having a 
substantial interest in the determina-
tion of the request or among two or 
more components of the agency having 
substantial subject matter interest 
therein.

§ 1411.9 Effect of failure to meet time 
limits. 

Failure by the Board, the General 
Counsel or the Federal Service Im-
passes Panel either to deny or grant 
any request under this part within the 
time limits prescribed by the Freedom 
of Information Act, as amended, 5 
U.S.C. 552, and these regulations shall 
be deemed to be an exhaustion of the 
administrative remedies available to 
the person making this request.

§ 1411.10 Fees. 

Persons requesting records from the 
Board, the General Counsel or the 
Panel shall be subject to a charge of 
fees for the direct cost of document 
search and duplication in accordance 
with the following schedules, proce-
dures and conditions: 

(a) The following fees shall be 
charged for disclosure of any record 
pursuant to this part: 

(1) Copying of records. Ten cents per 
copy of each page. 

(2) Clerical searches. $1.25 for each 
one-quarter hour spent by clerical per-
sonnel searching for and producing a 
requested record, including time spent 
copying any record. 

(3) Nonclerical searches. $2.50 for each 
one-quarter hour spent by professional 
or managerial personnel searching for 
and producing a requested record, in-
cluding time spent copying any record. 

(4) Forwarding material to destination. 
Postage, insurance and special fees will 
be charged on an actual cost basis. 

(b) All charges may be waived or re-
duced whenever it is in the public in-
terest to do so. 

(c) Requests for copies of transcripts 
of hearings should be made to the offi-
cial hearing reporter. However, a per-
son may request a copy of a transcript 
of a hearing from the Board, the Panel 
or the General Counsel, as appropriate. 
In such instance, the Board, the Panel 
or the General Counsel, as appropriate, 
may, by agreement with the person 
making the request, make arrange-
ments with commercial firms for re-
quired services to be charged directly 
to the requester. 

(d) No charge shall be made for the 
time spent in resolving legal or policy 
issues or in examining records for the 
purpose of deleting nondisclosable por-
tions thereof. 

(e) Payment of fees shall be made by 
check or money order payable to the 
U.S. Treasury.

§ 1411.11 Compliance with subpoenas. 

No member of the Board or the 
Panel, or the General Counsel, or em-
ployee of the Authority, the Federal 
Service Impasses Panel, or the General 
Counsel shall produce or present any 
files, documents, reports, memoranda, 
or records of the Board, the Panel or 
the General Counsel, or testify in be-
half of any party to any cause pending 
in any arbitration or in any court or 
before the Board or the Panel, or any 
other board, commission, or adminis-
trative agency of the United States, 
territory, or the District of Columbia 
with respect to any information, facts, 
or other matter to their knowledge in 
their official capacity or with respect 
to the contents of any files, documents, 
reports, memoranda, or records of the 
Board, the Panel or the General Coun-
sel, whether in answer to a subpoena, 
subpoena duces tecum, or otherwise, 
without the written consent of the 
Board, the Panel or the General Coun-
sel, as appropriate. Whenever any sub-
poena, the purpose for which is to ad-
duce testimony or require the produc-
tion of records as described in this sec-
tion, shall have been served on any 
member of the Board or of the Panel or 
employee of the Authority, the Federal 
Service Impasses Panel or the General 
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Counsel, such person will, unless other-
wise expressly directed by the Board, 
the Panel or the General Counsel, as 
appropriate, and as provided by law, 
move pursuant to the applicable proce-
dure to have such subpoena invalidated 
on the ground that the evidence sought 
is privileged against disclosure by this 
rule.

§ 1411.12 Annual report. 
On or before March 1 of each calendar 

year, the Executive Director of the Au-
thority shall submit a report of the ac-
tivities of the Board, the General Coun-
sel and the Panel with regard to public 
information requests during the pre-
ceding calendar year to the Speaker of 
the House of Representatives and the 
President of the Senate for referral to 
the appropriate committees of the Con-
gress. The report shall include for such 
calendar year all information required 
by 5 U.S.C. 552(d) and such other infor-
mation as indicates the efforts of the 
Board, the General Counsel and the 
Panel to administer fully the provi-
sions of the Freedom of Information 
Act, as amended.

PART 1413—OPEN MEETINGS

Sec.
1413.1 Purpose and scope. 
1413.2 Public observation of meetings. 
1413.3 Definition of meeting. 
1413.4 Closing of meetings; reasons therefor. 
1413.5 Action necessary to close meeting; 

record of votes. 
1413.6 Notice of meetings; public announce-

ment and publication. 
1413.7 Transcripts, recordings or minutes of 

closed meeting; public availability; re-
tention.

AUTHORITY: 5 U.S.C. 552b.

SOURCE: 46 FR 45858, Sept. 15, 1981, unless 
otherwise noted.

§ 1413.1 Purpose and scope. 
This part contains the regulations of 

the Foreign Service Labor Relations 
Board implementing the Government 
in the Sunshine Act, 5 U.S.C. 552b.

§ 1413.2 Public observation of meet-
ings. 

Every portion of every meeting of the 
Board shall be open to public observa-
tion, except as provided in § 1413.4, and 
Board members shall not jointly con-

duct or dispose of agency business 
other than in accordance with the pro-
visions of this part.

§ 1413.3 Definition of meeting. 
For purposes of this part, meeting 

shall mean the deliberations of at least 
two (2) members of the Board where 
such deliberations determine or result 
in the joint conduct or disposition of 
official agency business, but does not 
include deliberations to determine 
whether a meeting should be closed to 
public observation in accordance with 
the provisions of this part.

§ 1413.4 Closing of meetings; reasons 
therefor. 

(a) Except where the Board deter-
mines that the public interest requires 
otherwise, meetings, or portions there-
of, shall not be open to public observa-
tion where the deliberations concern 
the issuance of a subpoena, the Board 
participation in a civil action or pro-
ceeding or an arbitration, or the initi-
ation, conduct or disposition by the 
Board of particular cases of formal 
agency adjudication pursuant to the 
procedures in 5 U.S.C. 554 or otherwise 
involving a determination on the 
record after opportunity for a hearing, 
or any court proceedings collateral or 
ancillary thereto. 

(b) Meetings, or portions thereof, 
may also be closed by the Board, ex-
cept where it determines that the pub-
lic interest requires otherwise, when 
the deliberations concern matters or 
information falling within the reasons 
for closing meetings specified in 5 
U.S.C. 552b(c)(1) (secret matters con-
cerning national defense or foreign pol-
icy); (c)(2) (internal personnel rules and 
practices); (c)(3) (matters specifically 
exempted from disclosure by statute); 
(c)(4) (privileged or confidential trade 
secrets and commercial or financial in-
formation); (c)(5) (matters of alleged 
criminal conduct or formal censure); 
(c)(6) (personal information where dis-
closure would cause a clearly unwar-
ranted invasion of personal privacy); 
(c)(7) (certain materials or information 
from investigatory files compiled for 
law enforcement purposes); or (c)(9)(B) 
(disclosure would significantly frus-
trate implementation of a proposed 
agency action).
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§ 1413.5 Action necessary to close 
meeting; record of votes. 

A meeting shall be closed to public 
observation under § 1413.4, only when a 
majority of the members of the Board 
who will participate in the meeting 
vote to take such action. 

(a) When the meeting deliberations 
concern matters specified in § 1413.4(a), 
the Board members shall vote at the 
beginning of the meeting, or portion 
thereof, on whether to close such meet-
ing, or portion thereof, to public obser-
vation and on whether the public inter-
est requires that a meeting which may 
properly be closed should nevertheless 
be open to public observation. A record 
of such vote, reflecting the vote of each 
member of the Board, shall be kept and 
made available to the public at the ear-
liest practicable time. 

(b) When the meeting deliberations 
concern matters specified in § 1413.4(b), 
the Board shall vote on whether to 
close such meeting, or portion thereof, 
to public observation, and on whether 
there is a public interest which re-
quires that a meeting which may prop-
erly be closed should nevertheless be 
open to public observation. The vote 
shall be taken at a time sufficient to 
permit inclusion of information con-
cerning the open or closed status of the 
meeting in the public announcement 
thereof. A single vote may be taken 
with respect to a series of meetings at 
which the deliberations will concern 
the same particular matters where 
such subsequent meetings are sched-
uled to be held within thirty (30) days 
after the initial meeting. A record of 
such vote, reflecting the vote of each 
member of the Board, shall be kept and 
made available for the public within 
one (1) day after the vote is taken. 

(c) Whenever any person whose inter-
ests may be directly affected by delib-
erations during a meeting, or a portion 
thereof, requests that the Board close 
that meeting, or portion thereof, to 
public observation for any of the rea-
sons specified in 5 U.S.C. 552b(c)(5) 
(matters of alleged criminal conduct or 
formal censure), (c)(6) (personal infor-
mation where disclosure would cause a 
clearly unwarranted invasion of per-
sonal privacy), or (c)(7) (certain mate-
rials or information from investigatory 
files compiled for law enforcement pur-

poses), the Board members partici-
pating in the meeting, upon request of 
any one of its members, shall vote on 
whether to close such meeting, or a 
portion thereof, for that reason. A 
record of such vote, reflecting the vote 
of each member of the Board partici-
pating in the meeting, shall be kept 
and made available to the public with-
in one (1) day after the vote is taken. 

(d) After public announcement of a 
meeting as provided in § 1413.6, a meet-
ing, or portion thereof, announced as 
closed may be opened, or a meeting, or 
portion thereof, announced as open 
may be closed only if a majority of the 
members of the Board who will partici-
pate in the meeting determine by a re-
corded vote that Board business so re-
quires and that an earlier announce-
ment of the change was not possible. 
The change made and the vote of each 
member on the change shall be an-
nounced publicly at the earliest prac-
ticable time. 

(e) Before a meeting may be closed 
pursuant to § 1413.4, the Solicitor of the 
Authority shall certify that in the So-
licitor’s opinion the meeting may prop-
erly be closed to public observation. 
The certification shall set forth each 
applicable exemptive provision for such 
closing. Such certification shall be re-
tained by the agency and made pub-
licly available as soon as practicable.

§ 1413.6 Notice of meetings; public an-
nouncement and publication. 

(a) A public announcement setting 
forth the time, place and subject mat-
ter of meetings, or portions thereof, 
closed to public observation pursuant 
to the provisions of § 1413.4(a), shall be 
made at the earliest practicable time. 

(b) Except for meetings closed to pub-
lic observation pursuant to the provi-
sions of § 1413.4(a), the agency shall 
make public announcement of each 
meeting to be held at least seven (7) 
days before the scheduled date of the 
meeting. The announcement shall 
specify the time, place and subject 
matter of the meeting, whether it is to 
be open to public observation or closed, 
and the name, address, and phone num-
ber of an agency official designated to 
respond to requests for information 
about the meeting. The seven (7) day 
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period for advance notice may be short-
ened only upon a determination by a 
majority of the members of the Board 
who will participate in the meeting 
that agency business requires that 
such meeting be called at an earlier 
date, in which event the public an-
nouncements shall be made at the ear-
liest practicable time. A record of the 
vote to schedule a meeting at an ear-
lier date shall be kept and made avail-
able to the public. 

(c) Within one (1) day after a vote to 
close a meeting, or any portion thereof, 
pursuant to the provisions of § 1413.4(b), 
the agency shall make publicly avail-
able a full written explanation of its 
action closing the meeting, or portion 
thereof, together with a list of all per-
sons expected to attend the meeting 
and their affiliation. 

(d) If after public announcement re-
quired by paragraph (b) of this section 
has been made, the time and place of 
the meeting are changed, a public an-
nouncement shall be made at the ear-
liest practicable time. The subject 
matter of the meeting may be changed 
after the public announcement only if 
a majority of the members of the Board 
who will participate in the meeting de-
termine that agency business so re-
quires and that no earlier announce-
ment of the change was possible. When 
such a change in subject matter is ap-
proved, a public announcement of the 
change shall be made at the earliest 
practicable time. A record of the vote 
to change the subject matter of the 
meeting shall be kept and made avail-
able to the public. 

(e) All announcements or changes 
thereto issued pursuant to the provi-
sions of paragraphs (b) and (d) of this 
section or pursuant to the provisions of 
§ 1413.5(d) shall be submitted for publi-
cation in the FEDERAL REGISTER imme-
diately following their release to the 
public. 

(f) Announcements of meetings made 
pursuant to the provisions of this sec-
tion shall be made publicly available 
by the Executive Director of the Au-
thority.

§ 1413.7 Transcripts, recordings or 
minutes of closed meeting; public 
availability; retention. 

(a) For every meeting, or portion 
thereof, closed under the provisions of 
§ 1413.4, the presiding officer shall pre-
pare a statement setting forth the time 
and place of the meeting and the per-
sons present, which statement shall be 
retained by the agency. For each such 
meeting, or portion thereof, there shall 
also be maintained a complete tran-
script or electronic recording of the 
proceedings, except that for meetings 
closed pursuant to § 1413.4(a), the Board 
may, in lieu of a transcript or elec-
tronic recording, maintain a set of 
minutes fully and accurately summa-
rizing any action taken, the reasons 
therefor and views thereon, documents 
considered and the members’ vote on 
each roll-call vote. 

(b) The agency shall make promptly 
available to the public copies of tran-
scripts, recordings or minutes main-
tained as provided in accordance with 
paragraph (a) of this section, except to 
the extent the items therein contain 
information which the agency deter-
mines may be withheld pursuant to the 
provisions of 5 U.S.C. 552b(c). Copies of 
transcripts or minutes, or tran-
scriptions of electronic recordings in-
cluding the indentification of speakers, 
shall to the extent determined to be 
publicly available, be furnished to any 
person, subject to the payment of du-
plication costs in accordance with the 
schedule of fees set forth in § 1411.10 of 
this subchapter and the actual cost of 
transcription. 

(c) The agency shall maintain a com-
plete verbatim copy of the transcript, a 
complete copy of the minutes, or a 
complete electronic recording of each 
meeting, or portion of a meeting, 
closed to the public, for a period of at 
least two (2) years after such meeting 
or until one (1) year after the conclu-
sion of any agency proceeding with re-
spect to which the meeting or portion 
was held whichever occurs later.
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PART 1414—EX PARTE 
COMMUNICATIONS

Sec.
1414.1 Purpose and scope. 
1414.2 Unauthorized communications. 
1414.3 Definitions. 
1414.4 Duration of prohibition. 
1414.5 Communications prohibited. 
1414.6 Communications not prohibited. 
1414.7 Solicitation of prohibited commu-

nications. 
1414.8 Reporting of prohibited communica-

tions; penalties. 
1414.9 Penalties and enforcement.

AUTHORITY: 22 U.S.C. 4107(c).

SOURCE: 46 FR 45859, Sept. 15, 1981, unless 
otherwise noted.

§ 1414.1 Purpose and scope. 
This part contains the regulations of 

the Foreign Service Labor Relations 
Board relating to ex parte communica-
tions.

§ 1414.2 Unauthorized communica-
tions. 

(a) No interested person outside this 
agency shall, in any Board proceeding 
subject to 5 U.S.C. 557(a), make or 
knowingly cause to be made any pro-
hibited ex parte communication to any 
Board member or Authority employee 
who is or may reasonably be expected 
to be involved in the decisional process 
of the proceeding. 

(b) No Board member or Authority 
employee who is or may reasonably be 
expected to be involved in the 
decisional process of the proceeding 
relevant to the merits of the pro-
ceeding shall: (1) Request any prohib-
ited ex parte communications; or (2) 
make or knowingly cause to be made 
any prohibited ex parte communica-
tions about the proceeding to any in-
terested person outside this agency rel-
evant to the merits of the proceeding.

§ 1414.3 Definitions. 
When used in this part: 
(a) The term person outside this agen-

cy, to whom the prohibitions apply, 
shall include any individual outside the 
Board or the Authority, labor organiza-
tion, agency, or other entity, or an 
agent thereof, and the General Counsel 
or his representative when prosecuting 
an unfair labor practice proceeding be-

fore the Board pursuant to 22 U.S.C. 
4116. 

(b) The term ex parte communication 
means an oral or written communica-
tion not on the public record with re-
spect to which reasonable prior notice 
to all parties is not given, subject how-
ever, to the provisions of §§ 1414.5 and 
1414.6.

§ 1414.4 Duration of prohibition. 
Unless otherwise provided by specific 

order of the Board entered in the pro-
ceeding, the prohibition of § 1414.2 shall 
be applicable in any Board proceeding 
subject to 5 U.S.C. 557(a) beginning at 
the time of which the proceeding is no-
ticed for hearing, unless the person re-
sponsible for the communication has 
knowledge that it will be noticed, in 
which case the prohibitions shall apply 
beginning at the time of such person’s 
acquisition of such knowledge.

§ 1414.5 Communications prohibited. 
Except as provided in § 1414.6, ex 

parte communications prohibited by 
§ 1414.2 shall include: 

(a) Such communications, when writ-
ten, if copies thereof are not contem-
poraneously served by the communi-
cator on all parties to the proceeding 
in accordance with the provisions of 
part 1429 of this chapter; and 

(b) Such communications, when oral, 
unless advance notice thereof is given 
by the communicator to all parties in 
the proceeding and adequate oppor-
tunity afforded to them to be present.

§ 1414.6 Communications not prohib-
ited. 

Ex parte communications prohibited 
by § 1414.2 shall not include: 

(a) Oral or written communications 
which relate solely to matters which 
the Hearing Officer, Regional Director, 
Administrative Law Judge, General 
Counsel or member of the Board is au-
thorized by law or Board rules to enter-
tain or dispose of on an ex parte basis; 

(b) Oral or written requests for infor-
mation solely with respect to the sta-
tus of a proceeding; 

(c) Oral or written communications 
which all the parties to the proceeding 
agree, or which the responsible official 
formally rules, may be made on an ex 
parte basis; 
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(d) Oral or written communications 
proposing settlement or an agreement 
for disposition of any or all issues in 
the proceeding; 

(e) Oral or written communications 
which concern matters of general sig-
nificance to the field of labor-manage-
ment relations or administrative prac-
tice and which are not specifically re-
lated to any agency proceeding subject 
to 5 U.S.C. 557(a); or 

(f) Oral or written communications 
from the General Counsel to the Board 
when the General Counsel is acting on 
behalf of the Board under 22 U.S.C. 
4109(d).

§ 1414.7 Solicitation of prohibited com-
munications. 

No person shall knowingly and will-
fully solicit the making of an unau-
thorized ex parte communication by 
any other person.

§ 1414.8 Reporting of prohibited com-
munications; penalties. 

Any Board member or Authority em-
ployee who is or may reasonably be ex-
pected to be involved in the decisional 
process of the proceeding relevant to 
the merits of the proceeding to whom a 
prohibited oral ex parte communica-
tion is attempted to be made, shall 
refuse to listen to the communicaton, 
inform the communicator of this rule, 
and advise such person that if the per-
son has anything to say it should be 
said in writing with copies to all par-
ties. Any such Board member or Au-
thority employee who is or may rea-
sonably be expected to be involved in 
the decisional process of the pro-
ceeding relevant to the merits of the 
proceeding who receives, or who makes 
or knowingly causes to be made, an un-
authorized ex parte communication, 
shall place or cause to be placed on the 
public record of the proceeding: (a) The 
communication, if it was written; (b) a 
memorandum stating the substance of 
the communication, if it was oral; (c) 
all written responses to the prohibited 
communication; and (d) memoranda 
stating the substance of all oral re-
sponses to the prohibited communica-
tion. The Executive Director of the Au-
thority, if the proceeding is then pend-
ing before the Board, the Administra-
tive Law Judge, if the proceeding is 

then pending before any such judge, or 
the Regional Director, if the pro-
ceeding is then pending before a Hear-
ing Officer or the Regional Director, 
shall serve copies of all such materials 
placed on the public record of the pro-
ceeding on all other parties to the pro-
ceeding and on the attorneys of record 
for the parties. Within ten (10) days 
after the mailing of such copies, any 
party may file with the Executive Di-
rector of the Authority, Administra-
tive Law Judge, or Regional Director 
serving the communication, as appro-
priate, and serve on all other parties, a 
statement setting forth facts or con-
tentions to rebut those contained in 
the prohibited communication. All 
such responses shall be placed in the 
public record of the proceeding, and 
provision may be made for any further 
action, including reopening of the 
record, which may be required under 
the circumstances. No action taken 
pursuant to this provision shall con-
stitute a waiver of the power of the 
Board to impose an appropriate pen-
alty under § 1414.9

§ 1414.9 Penalties and enforcement. 
(a) Where the nature and cir-

cumstances of a prohibited commu-
nication made by or caused to be made 
by a party to the proceeding are such 
that the interests of justice and statu-
tory policy may require remedial ac-
tion, the Board, Administrative Law 
Judge, or Regional Director, as appro-
priate, may issue to the party making 
the communication a notice to show 
cause, returnable before the Board, Ad-
ministrative Law Judge, or Regional 
Director, within a stated period not 
less than seven (7) days from the date 
thereof, why the Board, Administrative 
Law Judge, or Regional Director 
should not determine that the interests 
of justice and statutory policy require 
that the claim or interest in the pro-
ceeding of a party who knowingly 
makes a prohibited communication or 
knowingly causes a prohibited commu-
nication to be made, should be dis-
missed, denied, disregarded or other-
wise adversely affected on account of 
such violation. 

(b) Upon notice and hearing, the 
Board may censure, suspend or revoke 
the privilege of practice before the 
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agency of any person who knowingly 
and willfully makes or solicits the 
making of a prohibited ex parte com-
munication. However, before the Board 
institutes formal proceedings under 
this section, it shall first advise the 
person or persons concerned in writing 
that it proposes to take such action 
and that they may show cause, within 
a period to be stated in such written 

advice, but not less than seven (7) days 
from the date thereof, why it should 
not take such action. 

(c) The Board may censure, or, to the 
extent permitted by law, suspend, dis-
miss, or institute proceedings for the 
dismissal of, any Board agent who 
knowingly and willfully violates the 
prohibitions and requirements of this 
rule.
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SUBCHAPTER C—FOREIGN SERVICE LABOR RELATIONS 
BOARD AND GENERAL COUNSEL OF THE FEDERAL 
LABOR RELATIONS AUTHORITY

PART 1420—PURPOSE AND SCOPE

§ 1420.1 Purpose and scope. 
The regulations contained in this 

subchapter are designed to implement 
the provisions of the Foreign Service 
Labor-Management Relations Statute. 
They prescribe the procedures and 
basic principles or criteria under which 
the Foreign Service Labor Relations 
Board or the General Counsel of the 
Federal Labor Relations Authority, as 
applicable, will: 

(a) Supervise or conduct elections 
and determine whether a labor organi-
zation has been selected as an exclusive 
representative by a majority of the em-
ployees who cast valid ballots and oth-
erwise administer the provisions of the 
Statute relating to the according of ex-
clusive recognition to a labor organiza-
tion; 

(b) Resolve complaints of alleged un-
fair labor practices; 

(c) Resolve issues relating to the ob-
ligation to bargain in good faith; 

(d) Resolve disputes concerning the 
effects, the interpretation, or a claim 
of breach of collective bargaining 
agreement, in accord with 22 U.S.C. 
4114; and 

(e) Take any action considered nec-
essary to administer effectively the 
provisions of the Foreign Service 
Labor-Management Relations Statute.

(Authority: 22 U.S.C. 4107(c)) 

[46 FR 45861, Sept. 15, 1981]

PART 1421—MEANING OF TERMS 
AS USED IN THIS SUBCHAPTER

Sec.
1421.1 Foreign Service Labor-Management 

Relations Statute. 
1421.2 Terms defined in section 1002 of the 

Foreign Service Act of 1980 (22 U.S.C. 
4102). 

1421.3 Exclusive recognition; Unfair labor 
practices. 

1421.4 Department. 
1421.5 Regional Director. 
1421.6 Executive Director. 

1421.7 Hearing Officer. 
1421.8 Administrative law judge. 
1421.9 Chief Administrative Law Judge. 
1421.10 Secretary. 
1421.11 Party. 
1421.12 Intervenor. 
1421.13 Certification. 
1421.14 Bargaining unit. 
1421.15 Secret ballot. 
1421.16 Showing of interest. 
1421.17 Grievance Board. 
1421.18 Regular and substantially equiva-

lent employment.

AUTHORITY: 22 U.S.C. 4107(c).

SOURCE: 46 FR 45861, Sept. 15, 1981, unless 
otherwise noted.

§ 1421.1 Foreign Service Labor-Man-
agement Relations Statute. 

The term Foreign Service Labor-Man-
agement Relations Statute means chapter 
10 of title 1 of the Foreign Service Act 
of 1980, codified as chapter 41 of title 22 
of United States Code.

§ 1421.2 Terms defined in section 1002 
of the Foreign Service Act of 1980 
(22 U.S.C. 4102). 

(a) The terms Authority, Board, collec-
tive bargaining, collective bargaining 
agreement conditions of employment, con-
fidential employee, dues, exclusive rep-
resentative, General Counsel, labor orga-
nization, management official, Panel, and 
person, as used herein shall have the 
meaning set forth in 22 U.S.C. 4102. 

(b) The term Assistant Secretary 
means the Assistant Secretary of 
Labor for Labor-Management Rela-
tions.

§ 1421.3 Exclusive recognition; Unfair 
labor practices. 

(a) Exclusive Recognition has the 
meaning as set forth in 22 U.S.C. 4111; 
and 

(b) Unfair labor practices has the 
meaning as set forth in 22 U.S.C. 4115.

§ 1421.4 Department. 
Department means the Department of 

State, except that with reference to 
the exercise of functions under this Act 
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with respect to another agency author-
ized by law to utilize the Foreign Serv-
ice personnel system, such term means 
that other agency.

§ 1421.5 Regional Director. 
Regional Director means the Director 

of a region of the Authority with geo-
graphical boundaries as fixed by the 
Authority.

§ 1421.6 Executive Director. 
Executive Director means the Execu-

tive Director of the Authority.

§ 1421.7 Hearing Officer. 
Hearing Officer means the individual 

designated to conduct a hearing involv-
ing a question concerning the appro-
priateness of a unit or such other mat-
ters as may be assigned.

§ 1421.8 Administrative law judge. 
Administrative law judge means the 

Chief Administrative Law Judge or any 
administrative law judge designated by 
the Chief Administrative Law Judge to 
conduct a hearing in cases under 22 
U.S.C. 4115, and such other matters as 
may be assigned.

§ 1421.9 Chief Administrative Law 
Judge. 

Chief Administrative Law Judge means 
the Chief Administrative Law Judge of 
the Authority.

§ 1421.10 Secretary. 
Secretary means the Secretary of 

State, except that (subject to 22 U.S.C. 
3921) with reference to the exercise of 
functions under the Foreign Service 
Act of 1980 with respect to any agency 
authorized by law to utilize the For-
eign Service personnel system, such 
term means the head of that agency.

§ 1421.11 Party. 
Party means (a) any person: (1) Filing 

a charge, petition, or request; (2) 
named in a charge, complaint, petition, 
or request; (3) whose intervention in a 
proceeding has been permitted or di-
rected by the Board; (4) who partici-
pated as a party (i) in a matter that 
was decided by an agency head under 22 
U.S.C. 4105 or (ii) in a matter where ac-
tion by the Grievance Board was taken; 
and (b) the General Counsel, or the 

General Counsel’s designated rep-
resentative, in appropriate pro-
ceedings.

§ 1421.12 Intervenor. 

Intervenor means a party in a pro-
ceeding whose intervention has been 
permitted or directed by the Author-
ity, its agents or representatives.

§ 1421.13 Certification. 

Certification means the determination 
by the Board, its agents or representa-
tives, of the results of an election.

§ 1421.14 Bargaining unit. 

Bargaining unit has the meaning as 
set forth in 22 U.S.C. 4112 for the pur-
pose of exclusive recognition under 22 
U.S.C. 4111, and for purposes of allot-
ments to representatives under 22 
U.S.C. 4118.

§ 1421.15 Secret ballot. 

Secret ballot means the expression by 
ballot, voting machine or otherwise, 
but in no event by proxy, of a choice 
with respect to any election or vote 
taken upon any matter, which is cast 
in such a manner that the person ex-
pressing such choice cannot be identi-
fied with the choice expressed, except 
in that instance in which any deter-
minative challenged ballot is opened.

§ 1421.16 Showing of interest. 

Showing of interest means evidence of 
membership in a labor organization; 
employees’ signed and dated authoriza-
tion cards or petitions authorizing a 
labor organization to represent them 
for purposes of exclusive recognition; 
allotment of dues forms executed by an 
employee and the labor organization’s 
authorized official; current dues 
records; and existing or recently ex-
pired agreement; current exclusive rec-
ognition or certification; employees’ 
signed and dated petitions or cards in-
dicating that they no longer desire to 
be represented for the purposes of ex-
clusive recognition by the currently 
recognized or certified labor organiza-
tion; or other evidence approved by the 
Authority.
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§ 1421.17 Grievance Board. 

Grievance Board means the Foreign 
Service Grievance Board established 
under 22 U.S.C. 4135.

§ 1421.18 Regular and substantially 
equivalent employment. 

Regular and substantially equivalent 
employment means employment that 
entails substantially the same amount 
of work, rate of pay, hours, working 
conditions, location of work, and se-
niority rights if any, of an employee 
prior to the cessation of employment 
in a Department because of any unfair 
labor practice under 22 U.S.C. 4115.

PART 1422—REPRESENTATION 
PROCEEDINGS

Sec.
1422.1 Who may file petitions. 
1422.2 Contents of petition; filing and serv-

ice of petition; challenges to petition. 
1422.3 Timeliness of petition. 
1422.4 Investigation of petition and posting 

of notice of petition; action by Regional 
Director. 

1422.5 Intervention. 
1422.6 Withdrawal, dismissal or deferral of 

petitions; consolidation of cases; denial 
of intervention; review of action by Re-
gional Director. 

1422.7 Agreement for consent election. 
1422.8 Notice of hearing; contents; attach-

ments; procedures. 
1422.9 Conduct of hearing. 
1422.10 Motions. 
1422.11 Rights of the parties. 
1422.12 Duties and powers of the Hearing Of-

ficer. 
1422.13 Objections to conduct of hearing. 
1422.14 Filing of briefs. 
1422.15 Transfer of case to the Board; con-

tents of record. 
1422.16 Decision. 
1422.17 Election procedure; request for au-

thorized representation election observ-
ers. 

1422.18 Challenged ballots. 
1422.19 Tally of ballots. 
1422.20 Certification; objections to election; 

determination on objections and chal-
lenged ballots. 

1422.21 Preferential voting. 
1422.22 Inconclusive elections.

AUTHORITY: 22 U.S.C. 4107.

SOURCE: 46 FR 45862, Sept. 15, 1981, unless 
otherwise noted.

§ 1422.1 Who may file petitions. 
(a) A petition for exclusive recogni-

tion may be filed by a labor organiza-
tion requesting an election to deter-
mine whether it should be recognized 
as the exclusive representative of em-
ployees of the Department in the unit 
described in 22 U.S.C. 4112 or should re-
place another labor organization as the 
exclusive representative of employees 
in such unit. 

(b) A petition for any election to de-
termine if a labor organization should 
cease to be the exclusive representa-
tive because it does not represent a 
majority of employees in the unit de-
scribed in 22 U.S.C. 4112 may be filed by 
an employee or employees or an indi-
vidual acting on behalf of any em-
ployee(s). 

(c) A petition seeking to clarify a 
matter relating to representation may 
be filed by the Department where the 
Department has a good faith doubt, 
based on objective considerations, that 
the currently recognized or certified 
labor organization represents a major-
ity of the employees in the unit de-
scribed in 22 U.S.C. 4112. 

(d) A petition for clarification of the 
unit described in 22 U.S.C. 4112 or for 
amendment of recognition or certifi-
cation may be filed by the Department 
or by a labor organization which is cur-
rently recognized by the Department 
as the exclusive representative. 

(e) A petition for determination of 
eligibility for dues allotment may be 
filed by a labor organization in accord-
ance with 22 U.S.C. 4118(c).

§ 1422.2 Contents of petition; filing and 
service of petition; challenges to pe-
tition. 

(a) Petition for exclusive recognition. A 
petition by a labor organization for ex-
clusive recognition shall be submitted 
on a form prescribed by the Board and 
shall contain the following: 

(1) The name of the Department, its 
address, telephone number, and the 
persons to contact and their titles, if 
known; 

(2) A description of the unit described 
in 22 U.S.C. 4112. Such description shall 
indicate the classifications of employ-
ees sought to be included and those 
sought to be excluded and the approxi-
mate number of employees in the unit; 
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(3) Name, address, and telephone 
number of the recognized or certified 
representative, if any, and the date of 
such recognition or certification and 
the expiration date of any applicable 
agreement, if known to the peititioner; 

(4) Names, addresses, and telephone 
numbers of any other interested labor 
organizations, if known to the peti-
tioner; 

(5) Name and affiliation, if any, of 
the petitioner and its address and tele-
phone number; 

(6) A statement that the petitioner 
has submitted to the Department and 
to the Assistant Secretary a roster of 
its officers and representatives, a copy 
of its constitution and bylaws, and a 
statement of its objectives; 

(7) A declaration by such person sign-
ing the petition, under the penalties of 
the Criminal Code (18 U.S.C. 1001), that 
its contents are true and correct to the 
best of such person’s knowledge and be-
lief; 

(8) The signature of the petitioner’s 
representative, including such person’s 
title and telephone number; and 

(9) The petition shall be accompanied 
by a showing of interest of not less 
than thirty percent (30%) of the em-
ployees in the unit described in 22 
U.S.C. 4112 and an alphabetical list of 
names constituting such showing. 

(b) Department petition seeking clari-
fication of a matter relating to representa-
tion; employee petition for an election to 
determine whether a labor organization 
should cease to be an exclusive represent-
ative. (1) A petition by the Department 
shall be submitted on a form prescribed 
by the Board and shall contain the in-
formation set forth in paragraph (a) of 
this section, except paragraphs (a) (6), 
and (9), and a statement that the De-
partment has a good faith doubt, based 
on objective considerations, that the 
currently recognized or certified labor 
organization represents a majority of 
the employees in the unit described in 
22 U.S.C. 4112. Attached to the petition 
shall be a detailed explanation of the 
reasons supporting the good faith 
doubt. 

(2) A petition by any employee or em-
ployees or an individual acting on be-
half of any employee(s) shall contain 
the information set forth in paragraph 
(a) of this section, except paragraphs 

(a) (6) and (9), and it shall be accom-
panied by a showing of interest of not 
less than thirty percent (30%) of the 
employees in the unit indicating that 
the employees no longer desire to be 
represented for the purposes of exclu-
sive recognition by the currently rec-
ognized or certified labor organization 
and an alphabetical list of names con-
stituting such showing. 

(c) Petition for clarification of unit or 
for amendment of recognition or certifi-
cation. A petition for clarification of 
unit or for amendment of recognition 
or certification shall be submitted on a 
form prescribed by the Board and shall 
contain the information required by 
paragraph (a) of this section, except 
paragraphs (a) (2), (6) and (9), and shall 
set forth: 

(1) A description of the unit and the 
date of recognition or certification; 

(2) The proposed clarification or 
amendment of the recognition or cer-
tification; and 

(3) A statement of reasons why the 
proposed clarification or amendment is 
requested. 

(d) Petition for determination of eligi-
bility for dues allotment. A petition for 
determination of eligibility for dues al-
lotment in the unit may be filed if 
there is no exclusive representative. 
The petition shall be submitted on a 
form prescribed by the Board and shall 
contain the information required in 
paragraphs (a) (1), (4), (5), (6), (7), and 
(8) of this section, and shall set forth: 

(1) A description of the unit described 
in 22 U.S.C. 4112. Such description shall 
indicate the classifications of employ-
ees sought to be included and those 
sought to be excluded and the approxi-
mate number of employees in the unit; 
and 

(2) The petition shall be accompanied 
by a showing of membership in the pe-
titioner of not less than ten percent 
(10%) of the employees in the unit and 
an alphabetical list of names consti-
tuting such showing. 

(e) Filing and service of petition and 
copies. (1) A petition for exclusive rec-
ognition, for an election to determine 
if a labor organization should cease to 
be the exclusive representative, for 
clarification of unit, for amendment of 
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recognition or certification, or for de-
termination of eligibility for dues al-
lotment, filed pursuant to paragraphs 
(a), (b), (c), or (d) of this section respec-
tively, shall be filed with the Regional 
Director for the region in which the 
unit exists, or, if the claimed unit ex-
ists in two or more regions, the peti-
tion shall be filed with the Regional 
Director for the region in which the af-
fected employees are located. 

(2) An original and four (4) copies of 
a petition shall be filed, together with 
a statement of any other relevant facts 
and of all correspondence relating to 
the question concerning representa-
tion. 

(3) Copies of the petition together 
with any attachments shall be served 
by the petitioner on all known inter-
ested parties, and a written statement 
of such service shall be filed with the 
Regional Director: Provided, however, 
That the showing of interest or the 
showing of membership submitted with 
a petition filed pursuant to paragraphs 
(a), (b)(2), (d), or (h) of this section 
shall not furnished to any other per-
son. 

(f) Adequacy and validity of showing of 
interest or showing of membership. (1) 
The Regional Director shall determine 
the adequacy of the showing of interest 
or the showing of membership adminis-
tratively, and such determination shall 
not be subject to collateral attack at a 
unit or representation hearing. If the 
petition is dismissed or the interven-
tion sought pursuant to § 1422.5 is de-
nied, a request for review of such dis-
missal or denial may be filed with the 
Board in accordance with the proce-
dures set forth in § 1422.6(d). 

(2) Any party challenging the valid-
ity of any showing of interest or show-
ing of membership of a petitioner, or a 
cross-petitioner filing pursuant to 
§ 1422.5(b), or of a labor organization 
seeking to intervene pursuant to 
§ 1422.5, must file its challenge with the 
Regional Director, with respect to the 
petitioner or a cross-petitioner, within 
twenty (20) days after the initial date 
of posting of the notice of petition as 
provided in § 1422.4(a), and with respect 
to any labor organization seeking to 
intervene, within twenty (20) days of 
service of a copy of the request for 
intervention on the challenging party. 

The challenge shall be supported with 
evidence including signed statements 
of employees and any other written 
evidence. The Regional Director shall 
investigate the challenge and there-
after shall take such action as the Re-
gional Director deems appropriate 
which shall be final and not subject to 
review by the Board, unless the peti-
tion is dismissed or the intervention is 
denied on the basis of the challenge. 
Such request for review shall be filed 
with the Board in accordance with the 
procedures set forth in § 1422.6(d). 

(g) Challenge to status of a labor orga-
nization. Any party challenging the 
status of a labor organization under 
chapter 41 of title 22 of the United 
States Code must file its challenge 
with the Regional Director and support 
the challenge with evidence. With re-
spect to the petitioner or a cross-peti-
tioner filing pursuant to § 1422.5(b), 
such a challenge must be filed within 
twenty (20) days after the initial date 
of posting of the notice of petition as 
provided in § 1422.4(a), and with respect 
to a labor organization seeking to in-
tervene pursuant to § 1422.5, within 
twenty (20) days after service of a copy 
of the request for intervention on the 
challenging party. The Regional Direc-
tor shall investigate the challenge and 
thereafter shall take such action as the 
Regional Director deems appropriate, 
which shall be subject to review by the 
Board. Such request for review shall be 
filed with the Board in accordance with 
the procedures set forth in § 1422.6(d).

§ 1422.3 Timeliness of petition. 

(a) When there is no certified exclu-
sive representative of the employees, a 
petition will be considered timely filed 
provided a valid election has not been 
held within the preceding twelve (12) 
month period in the unit described in 
22 U.S.C. 4112. 

(b) When there is a certified exclusive 
representative of the employees, a peti-
tion will not be considered timely if 
filed within twenty-four (24) months 
after the certification as the exclusive 
representative of employees in unit de-
scribed in 22 U.S.C. 4112, unless a 
signed and dated collective bargaining 
agreement covering the unit has been 
entered into in which case paragraphs 
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(c) and (d) of this section shall be appli-
cable. 

(c) When a collective bargaining 
agreement covering the unit described 
in 22 U.S.C. 4112 has been signed and 
dated by the Department and the in-
cumbent exclusive representative, a pe-
tition for exclusive recognition or 
other election petition will not be con-
sidered timely if filed during the period 
of review by the Secretary as set forth 
in 22 U.S.C. 4113(f), absent unusual cir-
cumstances. 

(d) A petition for exclusive recogni-
tion or other election petition will be 
considered timely when filed as fol-
lows: 

(1) Not more than one hundred and 
five (105) days and not less than (60) 
days prior to the expiration date of a 
collective bargaining agreement hav-
ing a term of three (3) years or less 
from the date it became effective. 

(2) Not more than one hundred and 
five (105) days and not less than sixty 
(60) days prior to the expiration of the 
initial three (3) year period of a collec-
tive bargaining agreement having a 
term of more than three (3) years from 
the date it became effective, and any 
time after the expiration of the initial 
three (3) year period of such a collec-
tive bargaining agreement; and 

(3) Any time when unusual cir-
cumstances exist which substantially 
affect the unit or the majority rep-
resentation. 

(e) When a collective bargaining 
agreement having a term of three (3) 
years or less is in effect between the 
Department and the incumbent exclu-
sive representative, and a petition has 
been filed challenging the representa-
tion status of the incumbent exclusive 
representative and the petition is sub-
sequently withdrawn or dismissed less 
than sixty (60) days prior to the expira-
tion date of that collective bargaining 
agreement, or any time thereafter, the 
Department and incumbent exclusive 
representative shall be afforded a nine-
ty (90) day period from the date the 
withdrawal is approved or the petition 
is dismissed free from rival claim with-
in which to consummate a collective 
bargaining agreement: Provided, how-
ever, That the provisions of this para-
graph shall not be applicable when any 
other petition is pending which has 

been filed pursuant to paragraph (d)(1) 
of this section. 

(f) When an extension of a collective 
bargaining agreement having a term of 
three (3) years or less has been signed 
more than sixty (60) days before its ex-
piration date, such extension shall not 
serve as a basis for the denial of a peti-
tion submitted in accordance with the 
time limitations provided herein. 

(g) Collective bargaining agreements 
which go into effect automatically pur-
suant to 22 U.S.C. 4113(f) and which do 
not contain the date on which the 
agreement became effective shall not 
constitute a bar to an election peti-
tion. 

(h) A petitioner who withdraws a pe-
tition after the issuance of a notice of 
hearing or after the approval of an 
agreement for an election, shall be 
barred from filing another petition for 
the unit described in 22 U.S.C. 4112 for 
six (6) months, unless a withdrawal re-
quest has been received by the Re-
gional Director not later than three (3) 
days before the date of the hearing. 

(i) The time limits set forth in this 
section shall not apply to a petition for 
clarification of unit or for amendment 
of recognition or certification, or to a 
petition for dues allotment.

§ 1422.4 Investigation of petition and 
posting of notice of petition; action 
by Regional Director. 

(a) Upon the request of the Regional 
Director, after the filing of a petition, 
the Department shall post copies of a 
notice to all employees in places where 
notices are normally posted affecting 
the employees in the unit described in 
22 U.S.C. 4112. 

(b) Such notice shall set forth: 
(1) The name of the petitioner; 
(2) The description of the unit; 
(3) If appropriate, the proposed clari-

fication of unit or the proposed amend-
ment of recognition or certification; 
and 

(4) A statement that all interested 
parties are to advise the Regional Di-
rector in writing of their interest and 
position within twenty (20) days after 
the date of posting of such notice: Pro-
vided, however, That the notice in a pe-
tition for determination of eligibility 
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for dues allotment shall contain the in-
formation required in paragraphs (a) 
(1), (2), and (4) of this section. 

(c) The notice shall remain posted for 
a period of twenty (20) days. The notice 
shall be posted conspicuously and shall 
not be covered by other material, al-
tered or defaced. 

(d) The Department shall furnish the 
Regional Director and all known inter-
ested parties with the following: 

(1) Names, addresses and telephone 
numbers of all labor organizations 
known to represent any of the employ-
ees in the unit described in 22 U.S.C. 
4112; 

(2) A copy of all relevant correspond-
ence; 

(3) A copy of existing or recently ex-
pired agreement(s) covering any of the 
employees described in the petition; 

(4) A current alphabetized list of em-
ployees included in the unit, together 
with their job classifications; and 

(5) A current alphabetized list of em-
ployees described in the petition as ex-
cluded from the unit, together with 
their job classifications. 

(e) The parties are expected to meet 
as soon as possible after the expiration 
of the twenty (20) day posting period of 
the notice of petition as provided in 
paragraph (a) of this section and use 
their best efforts to secure agreement 
on the unit. 

(f) The Regional Director shall make 
such investigation as the Regional Di-
rector deems necessary and thereafter 
shall take action which may consist of 
the following, as appropriate: 

(1) Approve an agreement for consent 
election in the unit as provided under 
§ 1422.7; 

(2) Approve a withdrawal request; 
(3) Dismiss the petition; or 
(4) Issue a notice of hearing. 
(g) In processing a petition for clari-

fication of unit or for amendment of 
recognition or certification, or dues al-
lotment, where appropriate, the Re-
gional Director shall prepare and serve 
a report and findings upon all parties 
to the proceedings and shall state 
therein, among other pertinent mat-
ters, the Regional Director’s conclu-
sions and the action contemplated. A 
party may file with the Board a re-
quest for review of such action of the 
Regional Director in accordance with 

the procedures set forth in § 1422.6(d). If 
no request for review is filed, or if one 
is filed and denied, the Regional Direc-
tor shall take such action as may be 
appropriate, which may include issuing 
a clarification of unit or an amend-
ment of recognition or certification, or 
determination of eligibility for dues al-
lotment. 

(h) A determination by the Regional 
Director to issue a notice of hearing 
shall not be subject to review by the 
Board.

§ 1422.5 Intervention. 

(a) No labor organization will be per-
mitted to intervene in any proceeding 
involving a petition filed pursuant to 
§ 1422.2 (a) or (b) unless it has sub-
mitted to the Regional Director a 
showing of interest of ten percent (10%) 
or more of the employees in the unit 
described in 22 U.S.C. 4112 together 
with an alphabetical list of names con-
stituting such showing, or has sub-
mitted a current or recently expired 
agreement with the Department cov-
ering any of the employees involved, or 
has submitted evidence that it is cur-
rently recognized or certified exclusive 
representative of any of the employees 
involved: Provided, however, That an in-
cumbent exclusive representative shall 
be deemed to be an intervenor in the 
proceeding unless it serves on the Re-
gional Director a written disclaimer of 
any representation interest for the em-
ployees involved: Provided, further, 
That any such incumbent exclusive 
representative that declines to sign an 
agreement for consent election because 
of a disagreement on the matters con-
tained in § 1422.7(c) as decided by the 
Regional Director, or fails to appear at 
a hearing held pursuant to § 1422.9, 
shall be denied its status as an inter-
venor. 

(b) No labor organization may par-
ticipate to any extent in any represen-
tation proceeding unless it has notified 
the Regional Director in writing, ac-
companied by its showing of interest as 
specified in paragraph (a) of this sec-
tion, of its desire to intervene within 
twenty (20) days after the initial date 
of posting of the notice of petition as 
provided in § 1422.4(a), unless good 
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cause is shown for extending the pe-
riod. A copy of the request for inter-
vention filed with the Regional Direc-
tor, excluding the showing of interest, 
shall be served on all known interested 
parties, and a written statement of 
such service should be filed with the 
Regional Director: Provided, however, 
That an incumbent exclusive rep-
resentative shall be deemed to be an in-
tervenor in the proceeding in accord-
ance with paragraph (a) of this section. 

(c) Any labor organization seeking to 
intervene in a proceeding involving a 
petition for determination of eligi-
bility for dues allotment filed pursuant 
to § 1422.2(d) may intervene solely on 
the basis it claims to be the exclusive 
representative of some or all the em-
ployees specified in the petition and 
shall submit to the Regional Director a 
current or recently expired agreement 
with the Department covering any of 
the employees involved, or evidence 
that it is the currently recognized or 
certified exclusive representative of 
any of the employees involved. 

(d) Any labor organization seeking to 
intervene must submit to the Regional 
Director a statement that it has sub-
mitted to the Department and to the 
Assistant Secretary a roster of its offi-
cers and representatives, a copy of its 
constitution and bylaws, and a state-
ment of its objectives. 

(e) The Regional Director may grant 
intervention to a labor organization in 
a proceeding involving a petition for 
clarification of unit or a petition for 
amendment of recognition or certifi-
cation filed pursuant to § 1422.2(c), or a 
petition for determination of eligi-
bility for dues allotment filed pursuant 
to § 1422.2(d), based on a showing that 
the proposed clarification, amendment 
or dues allotment affects that labor 
organizations’s existing exclusively 
recognized unit(s) in that it would 
cover one or more employees who are 
included in such unit(s).

§ 1422.6 Withdrawal, dismissal or de-
ferral of petitions; consolidation of 
cases; denial of intervention; review 
of action by Regional Director. 

(a) If the Regional Director deter-
mines, after such investigation as the 
Regional Director deems necessary, 
that the petition has not been timely 

filed, the unit is not as described in 22 
U.S.C. 4114, the petitioner has not 
made a sufficient showing of interest, 
the petition is not otherwise action-
able, or an intervention is not appro-
priate, the Regional Director may re-
quest the petitioner or intervenor to 
withdraw the petition or the request 
for intervention. In the absence of such 
withdrawal within a reasonable period 
of time, the Regional Director may dis-
miss the petition or deny the request 
for intervention. 

(b) If the Regional Director deter-
mines, after investigation, that a valid 
issue has been raised by a challenge 
under § 1422.2 (f) or (g), the Regional Di-
rector may take action which may con-
sist of the following, as appropriate: 

(1) Request the petitioner or inter-
venor to withdraw the petition or the 
request for intervention; 

(2) Dismiss the petition and/or deny 
the request for intervention if a with-
drawal request is not submitted within 
a reasonable period of time; 

(3) Defer action on the petition or re-
quest for intervention until such time 
as issues raised by the challenges have 
been resolved pursuant to this part; or 

(4) Consolidate such issues with the 
representation matter for resolution of 
all issues. 

(c) If the Regional Director dismisses 
the petition and/or denies the request 
for intervention, the Regional Director 
shall serve on the petitioner or the 
party requesting intervention a writ-
ten statement of the grounds for the 
dismissal or the denial, and serve a 
copy of such statement on the Depart-
ment, and on the petitioner and any in-
tervenors, as appropriate. 

(d) The petitioner or party requesting 
intervention may obtain a review of 
such dismissal and/or denial by filing a 
request for review with the Board with-
in twenty-five (25) days after service of 
the notice of such action. Copies of the 
request for review shall be served on 
the Regional Director and the other 
parties, and a statement of service 
shall be filed with the request for re-
view. Requests for extensions of time 
shall be in writing and received by the 
Board not later than five (5) days be-
fore the date the request for review is 
due. The request for review shall con-
tain a complete statement setting 
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forth facts and reasons upon which the 
request is based. Any party may file an 
opposition to a request for review with 
the Board within ten (10) days after 
service of the request for review. Cop-
ies of the opposition to the request for 
review shall be served on the Regional 
Director and the other parties, and a 
statement of service shall be filed with 
the opposition to the request for re-
view. The Board may issue a decision 
or ruling affirming or reversing the Re-
gional Director in whole or in part or 
making any other disposition of the 
matter as it deems appropriate.

§ 1422.7 Agreement for consent elec-
tion. 

(a) All parties desiring to participate 
in an election being conducted pursu-
ant to this section or § 1422.16, includ-
ing intervenors who have met the re-
quirements of § 1422.5, must sign an 
agreement providing for such an elec-
tion on a form prescribed by the Board. 
An original and one (1) copy of the 
agreement shall be filed with the Re-
gional Director. 

(b) The Department, a petitioner, and 
any intervenors who have complied 
with the requirements set forth in 
§ 1422.5 may agree that a secret ballot 
election shall be conducted among the 
employees in the unit to determine 
whether the employees desire to be rep-
resented for purposes of exclusive rec-
ognition by any or none of the labor or-
ganizations involved. 

(c) The parties shall agree on the eli-
gibility period for participation in the 
election, the date(s), hour(s), and 
place(s) of the election, the designa-
tions on the ballot and other related 
election procedures. 

(d) In the event that the parties can-
not agree on the matters contained in 
paragraph (c) of this section, the Re-
gional Director, acting on behalf of the 
Board, shall decide these matters with-
out prejudice to the right of a party to 
file objections to the procedural con-
duct of the election under § 1422.20(b). 

(e) If the Regional Director approves 
the agreement, the election shall be 
conducted by the Department, as ap-
propriate, under the supervision of the 
Regional Director, in accordance with 
§ 1422.17. 

(f) Any qualified intervenor who re-
fuses to sign an agreement for an elec-
tion may express its objections to the 
agreement in writing to the Regional 
Director. The Regional Director, after 
careful consideration of such objec-
tions, may approve the agreement or 
take such other action as the Regional 
Director deems appropriate.

§ 1422.8 Notice of hearing; contents; at-
tachments; procedures. 

(a) The Regional Director may cause 
a notice of hearing to be issued involv-
ing any matters related to the petition. 

(b) The notice of hearing shall be 
served on all interested parties and 
shall include: 

(1) The name of the Department, pe-
titioner, and intervenors, if any; 

(2) A statement of the time and place 
of the hearing, which shall be not less 
than twenty (20) days after service of 
the notice of hearing, except in ex-
traordinary circumstances; 

(3) A statement of the nature of the 
hearing; and 

(4) A statement of the authority and 
jurisdiction under which the hearing is 
to be held. 

(c) A copy of the petition shall be at-
tached to the notice of hearing. 

(d) Hearings on matters related to 
the petition pursuant to paragraph (a) 
of this section shall be conducted by a 
Hearing Officer in accordance with 
§§ 1422.9 through 1422.15.

§ 1422.9 Conduct of hearing. 
(a) Hearings shall be conducted by a 

Hearing Officer and shall be open to 
the public unless otherwise ordered by 
the Hearing Officer. At any time an-
other Hearing Officer may be sub-
stituted for the Hearing Officer pre-
viously presiding. It shall be the duty 
of the Hearing Officer to inquire fully 
into all matters in issue and the Hear-
ing Officer shall obtain a full and com-
plete record upon which the Board can 
make an appropriate decision. An offi-
cial reporter shall make the only offi-
cial transcript of such proceedings. 
Copies of the official transcript may be 
examined in the appropriate regional 
office during normal working hours. 
Requests by parties for copies of tran-
scripts should be made to the official 
hearing reporter. 
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(b) Hearings under this section are 
considered investigatory and not ad-
versary. Their purpose is to develop a 
full and complete factual record. The 
rules of relevancy and materiality are 
paramount; there are no burdens of 
proof and the technical rules of evi-
dence do not apply.

§ 1422.10 Motions. 

(a) General. (1) A motion shall state 
briefly the order or relief sought and 
the grounds for the motion: Provided, 
however, That a motion to intervene 
will not be entertained by the Hearing 
Officer. Intervention will be permitted 
only to those who have met the re-
quirements of § 1422.5. 

(2) A motion prior to, and after a 
hearing and any response thereto, shall 
be made in writing. A response shall be 
filed within five (5) days after service 
of the motion. An original and two (2) 
copies of such motion and any response 
thereto shall be filed and copies shall 
be served on the parties and the Re-
gional Director. A statement of such 
service shall be filed with the original. 

(3) During a hearing a motion may be 
made and responded to orally on the 
record. 

(4) The right to make motions, or to 
make objections to rulings on motions, 
shall not be deemed waived by partici-
pation in the proceeding. 

(5) All motions, rulings, and orders 
shall become part of the record. 

(b) Filing of motions. (1) Motions and 
responses thereto prior to a hearing 
shall be filed with the Regional Direc-
tor. During the hearing motions shall 
be made to the Hearing Officer. 

(2) After the transfer of the case to 
the Board, except as otherwise pro-
vided, motions and responses thereto 
shall be filed with the Board: Provided, 
That following the close of a hearing, 
motions to correct the transcript 
should be filed with the Hearing Officer 
within ten (10) days after the tran-
script is received in the regional office. 

(c) Rulings on motions. (1) Regional 
Directors may rule on all motions filed 
with them, or they may refer them to 
the Hearing Officer. A ruling by a Re-
gional Director granting a motion to 
dismiss a petition may be reviewed by 
the Board upon the filing by the peti-

tioner of a request for review pursuant 
to § 1422.6(d). 

(2) Hearing Officers shall rule, either 
orally on the record or in writing, on 
all motions made at the hearing or re-
ferred to them, except that a motion to 
dismiss a petition shall be referred for 
appropriate action at such time as the 
record is considered by the Regional 
Director or the Board. Rulings by a 
Hearing Officer reduced to writing 
shall be served on the parties. 

(3) The Board shall consider the rul-
ings by the Regional Director and the 
Hearing Officer when the case is trans-
ferred to it for decision.

§ 1422.11 Rights of the parties. 

(a) A party shall have the right to ap-
pear at any hearing in person, by coun-
sel, or by other representative, and to 
examine and cross-examine witnesses, 
and to introduce into the record docu-
mentary or other relevant evidence. 
Two (2) copies of documentary evidence 
shall be submitted and a copy fur-
nished to each of the other parties. 
Stipulations of fact may be introduced 
in evidence with respect to any issue. 

(b) A party shall be entitled, upon re-
quest, to a reasonable period at the 
close of the hearing for oral argument, 
which shall be included in the steno-
graphic report of the hearing. Such 
oral argument shall not preclude a 
party from filing a brief under § 1422.14.

§ 1422.12 Duties and powers of the 
Hearing Officer. 

It shall be the duty of Hearing Offi-
cers to inquire fully into the facts as 
they relate to the matters before them. 
With respect to cases assigned to them 
between the time they are designated 
and the transfer of the case to the 
Board, Hearing Officers shall have the 
authority to: 

(a) Grant requests for subpenas pur-
suant to § 1429.7 of this subchapter; 

(b) Rule upon offers of proof and re-
ceive relevant evidence and stipula-
tions of fact; 

(c) Take or cause depositions or in-
terrogatories to be taken whenever the 
ends of justice would be served thereby; 

(d) Limit lines of questioning or tes-
timony which are immaterial, irrele-
vant or unduly repetitious; 
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(e) Regulate the course of the hearing 
and, if appropriate, exclude from the 
hearing persons who engage in mis-
conduct; 

(f) Strike all related testimony of 
witnesses refusing to answer any ques-
tions ruled to be proper; 

(g) Hold conferences for the settle-
ment or simplification of the issues by 
consent of the parties or upon the 
Hearing Officer’s own motion; 

(h) Dispose of procedural requests, 
motions, or similar matters, which 
shall be made part of the record of the 
proceedings, including motions re-
ferred to the Hearing Officer by the Re-
gional Director and motions to amend 
petitions; 

(i) Call and examine and cross-exam-
ine witnesses and introduce into the 
record documentary or other evidence; 

(j) Request the parties at any time 
during the hearing to state their re-
spective positions concerning any issue 
in the case or theory in support there-
of; 

(k) Continue the hearing from day-
to-day, or adjourn it to a later date or 
to a different place, by announcement 
thereof at the hearing or by other ap-
propriate notice; 

(l) Rule on motions to correct the 
transcript which are received within 
ten (10) days after the transcript is re-
ceived in the regional office; and 

(m) Take any other action necessary 
under this section and not prohibited 
by the regulations in this subchapter.

§ 1422.13 Objections to conduct of 
hearing. 

Any objection to the introduction of 
evidence may be stated orally or in 
writing and shall be accompanied by a 
short statement of the grounds of such 
objection, and be included in the 
record. No such objection shall be 
deemed waived by further participation 
in the hearing. Automatic exceptions 
will be allowed to all adverse rulings.

§ 1422.14 Filing of briefs. 
A party desiring to file a brief with 

the Board shall file the original and 
three (3) copies within thirty (30) days 
from the close of the hearing. Copies 
thereof shall be served on all other par-
ties to the proceeding. Requests for ad-
ditional time in which to file a brief 

under authority of this section shall be 
made to the Regional Director, in writ-
ing, and copies thereof shall be served 
on the other parties and a statement of 
such service shall be filed with the Re-
gional Director. Requests for extension 
of time shall be in writing and received 
not later than five (5) days before the 
date such briefs are due. No reply brief 
may be filed in any proceeding except 
by special permission of the Board.

§ 1422.15 Transfer of case to the Board; 
contents of record. 

Upon the close of the hearing the 
case is transferred automatically to 
the Board. The record of the proceeding 
shall include the petition, notice of 
hearing, service sheet, motions, rul-
ings, orders, official transcript of the 
hearing with any corrections thereto, 
stipulations, objections, depositions, 
interrogatories, exhibits, documentary 
evidence, and any briefs or other docu-
ments submitted by the parties.

§ 1422.16 Decision. 

The Board will issue a decision di-
recting an election or dismissing the 
petition, or making other disposition 
of the matters before it.

§ 1422.17 Election procedure; request 
for authorized representation elec-
tion observers. 

This section governs all elections 
conducted under the supervision of the 
Regional Director pursuant to § 1422.7 
or § 1422.16. The Regional Director may 
conduct elections in unusual cir-
cumstances in accordance with terms 
and conditions set forth in the notice 
of election. 

(a) Appropriate notices of election 
shall be posted by the Department. 
Such notices shall set forth the details 
and procedures for the election, the 
unit described in 22 U.S.C. 4112, the eli-
gibility period, the date(s), hour(s) and 
place(s) of the election and shall con-
tain a sample ballot. 

(b) The reproduction of any docu-
ment purporting to be a copy of the of-
ficial ballot, other than one completely 
unaltered in form and content and 
clearly marked ‘‘sample’’ on its face, 
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which suggests either directly or indi-
rectly to employees that the Board en-
dorses a particular choice, may con-
stitute grounds for setting aside an 
election upon objections properly filed. 

(c) All elections shall be by secret 
ballot. An exclusive representative 
shall be chosen by a majority of the 
valid ballots cast. 

(d) Whenever two or more labor orga-
nizations are included as choices in an 
election, any intervening labor organi-
zation may request the Regional Direc-
tor to remove its name from the ballot. 
The request must be in writing and re-
ceived not later than seven (7) days be-
fore the date of the election. Such re-
quest shall be subject to the approval 
of the Regional Director whose deci-
sion shall be final. 

(e) In a proceeding involving an elec-
tion to determine if a labor organiza-
tion should cease to be the exclusive 
representative filed by the Department 
or any employee or employees or an in-
dividual acting on behalf of any em-
ployee(s) under § 1422.2(b), an organiza-
tion currently recognized or certified 
may not have its name removed from 
the ballot without having served the 
written request submitted pursuant to 
paragraph (d) of this section on all par-
ties. Such request shall contain an ex-
press disclaimer of any representation 
interest among the employees in the 
unit. 

(f) Any party may be represented at 
the polling place(s) by observers of its 
own selection, subject to such limita-
tions as the Regional Director may 
prescribe. 

(g) A party’s request to the Regional 
Director for named observers shall be 
in writing and filed with the Regional 
Director not less than fifteen (15) days 
prior to an election to be supervised or 
conducted pursuant to this part. The 
request shall name and identify the au-
thorized representation election ob-
servers sought, and state the reasons 
therefor. Copies thereof shall be served 
on the other parties and a written 
statement of such service shall be filed 
with the Regional Director. Within five 
(5) days after service of a copy of the 
request, a party may file objections to 
the request with the Regional Director 
and state the reasons therefor. Copies 
thereof shall be served on the other 

parties and a written statement of such 
service shall be filed with the Regional 
Director. The Regional Director shall 
rule upon the request not later than 
five (5) days prior to the date of the 
election. However, for good cause 
shown by a party, or on the Regional 
Director’s own motion, the Regional 
Director may vary the time limits pre-
scribed in this paragraph.

§ 1422.18 Challenged ballots. 

Any party or the representative of 
the Board may challenge, for good 
cause, the eligibility of any person to 
participate in the election. The ballots 
of such challenged persons shall be im-
pounded.

§ 1422.19 Tally of ballots. 

Upon the conclusion of the election, 
the Regional Director shall cause to be 
furnished to the parties a tally of bal-
lots.

§ 1422.20 Certification; objections to 
election; determination on objec-
tions and challenged ballots. 

(a) The Regional Director shall issue 
to the parties a certification of results 
of the election or a certification of rep-
resentative, where appropriate: Pro-
vided, however, That no objections are 
filed within the time limit set forth 
below; the challenged ballots are insuf-
ficient in number to affect the results 
of the election; and no rerun election is 
to be held. 

(b) Within twenty (20) days after the 
tally of ballots has been furnished, a 
party may file objections to the proce-
dural conduct of the election, or to 
conduct which may have improperly af-
fected the results of the election, set-
ting forth a clear and concise state-
ment of the reasons therefor. The ob-
jecting party shall bear the burden of 
proof at all stages of the proceeding re-
garding all matters raised in its objec-
tions. An original and two (2) copies of 
the objections shall be filed with the 
Regional Director and copies shall be 
served on the parties. A statement of 
such service shall be filed with the Re-
gional Director. Such filing must be 
timely whether or not the challenged 
ballots are sufficient in number to af-
fect the results of the election. Within 
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ten (10) days after the filing of the ob-
jections, unless an extension of time 
has been granted by the Regional Di-
rector, the objecting party shall file 
with the Regional Director evidence, 
including signed statements, docu-
ments and other material supporting 
the objections. 

(c) If objections are filed or chal-
lenged ballots are sufficient in number 
to affect the results of the election, the 
Regional Director shall investigate the 
objections or challenged ballots, or 
both. 

(d) When the Regional Director deter-
mines that no relevant question of fact 
exists, the Regional Director (1) shall 
find whether improper conduct oc-
curred of such a nature as to warrant 
the setting aside of the election and, if 
so, indicate an intention to set aside 
the election, or (2) shall rule on deter-
minative challenged ballots, if any, or 
both. The Regional Director shall issue 
a report and findings on objections and/
or challenged ballots which shall be 
served upon all parties to the pro-
ceeding. Such report and findings shall 
state therein any additional pertinent 
matters such as an intent to rerun the 
election or count ballots at a specified 
date, time, and place, and if appro-
priate, that the Regional Director will 
cause to be issued a revised tally of 
ballots. 

(e) When the Regional Director deter-
mines that no relevant question of fact 
exists, but that a substantial question 
of interpretation or policy exists, the 
Regional Director shall notify the par-
ties in the report and findings and 
transfer the case to the Board in ac-
cordance with of this subchapter. 

(f) Any party aggrieved by the find-
ings of a Regional Director with re-
spect to objections to an election or 
challenged ballots may obtain a review 
of such action by the Board by fol-
lowing the procedure set forth in 
§ 1422.6(d) of this subchapter: Provided, 
however, That a determination by the 
Regional Director to issue a notice of 
hearing shall not be subject to review 
by the Board. 

(g) Where it appears to the Regional 
Director that the objections or chal-
lenged ballots raise any relevant ques-
tion of fact which may have affected 
the results of the election, the Re-

gional Director shall cause to be issued 
a notice of hearing. Hearings shall be 
conducted and decisions issued by Ad-
ministrative Law Judges and excep-
tions and related submissions filed 
with the Board in accordance with 
§§ 1423.14 through 1423.28 of this sub-
chapter excluding § 1423.18 and 
§ 1423.19(j), with the following excep-
tions: 

(1) The Administrative Law Judge 
may not recommend remedial action to 
be taken or notices to be posted, as 
provided under § 1423.26(a); and 

(2) Reference to ‘‘charge, complaint’’ 
in § 1423.26(b) shall be read as ‘‘report 
and findings of the Regional Director.’’

(h) At a hearing conducted pursuant 
to paragraph (g) of this section the 
party filing the objections shall have 
the burden of proving all matters al-
leged in its objections by a preponder-
ance of the evidence. With respect to 
challenged ballots, no burden of proof 
is imposed on any party. 

(i) The Board shall take action which 
may consist of the following, as appro-
priate: 

(1) Issue a decision adopting, modi-
fying, or rejecting the Administrative 
Law Judge’s decision; 

(2) Issue a decision in any case in-
volving a substantial question of inter-
pretation or policy transferred pursu-
ant to paragraph (e) of this section; or 

(3) Issue a ruling with respect to a re-
quest for review filed pursuant to para-
graph (f) of this section affirming or re-
versing, in whole or in part, the Re-
gional Director’s findings, or make 
such other disposition as may be appro-
priate.

§ 1422.21 Preferential voting. 

In any election in which more than 
two choices are on the ballot and no 
choice receives a majority of first pref-
erences the Board shall distribute to 
the two choices having the most first 
preferences the preferences as between 
those two of the other valid ballots 
cast. The choice receiving a majority 
of preferences shall be declared the 
winner. A labor organization which is 
declared the winner of the election 
shall be certified by the Board as the 
exclusive representative.
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§ 1422.22 Inconclusive elections. 
(a) An inconclusive election is one in 

which none of the choices on the ballot 
is declared the winner. If there are no 
challenged ballots that would affect 
the results of the election, the Re-
gional Director may declare the elec-
tion a nullity and may order another 
election providing for a selection from 
among the choices afforded in the pre-
vious ballot. 

(b) Only one further election pursu-
ant to this section may be held.

PART 1423—UNFAIR LABOR 
PRACTICE PROCEEDINGS

Sec.
1423.1 Applicability of this part. 
1423.2 Informal proceedings. 
1423.3 Who may file charges. 
1423.4 Contents of the charge; supporting 

evidence and documents. 
1423.5 Selection of the unfair labor practice 

procedure or the negotiability procedure. 
1423.6 Filing and service of copies. 
1423.7 Investigation of charges. 
1423.8 Amendment of charges. 
1423.9 Action by the Regional Director. 
1423.10 Determination not to issue com-

plaint; review of action by the Regionial 
Director. 

1423.11 Settlement or adjustment of issues. 
1423.12 Issuance and contents of the com-

plaint. 
1423.13 Answer to the complaint; extension 

of time for filing; amendment. 
1423.14 Conduct of hearing. 
1423.15 Intervention. 
1423.16 Rights of parties. 
1423.17 Rules of evidence. 
1423.18 Burden of proof before the Adminis-

trative Law Judge. 
1423.19 Duties and powers of the Adminis-

trative Law Judge. 
1423.20 Unavailability of Administrative 

Law Judges. 
1423.21 Objection to conduct of hearing. 
1423.22 Motions. 
1423.23 Waiver of objections. 
1423.24 Oral argument at the hearing. 
1423.25 Filing of brief. 
1423.26 Transmittal of the Administrative 

Law Judge’s decision to the Board; ex-
ceptions. 

1423.27 Contents of exceptions to the Ad-
ministrative Law Judge’s decision. 

1423.28 Briefs in support of exceptions; oppo-
sitions to exceptions; cross-exceptions. 

1423.29 Action by the Board. 
1423.30 Compliance with decisions and or-

ders of the Board. 
1423.31 Backpay proceedings.

AUTHORITY: 22 U.S.C. 4107.

SOURCE: 46 FR 45868, Sept. 15, 1981, unless 
otherwise noted.

§ 1423.1 Applicability of this part. 
This part is applicable to any charge 

of alleged unfair labor practices filed 
with the Board on or after February 15, 
1981.

§ 1423.2 Informal proceedings. 
(a) The purposes and policies of the 

Foreign Service Labor-Management 
Relations Statute can best be achieved 
by the cooperative efforts of all persons 
covered by the program. To this end, it 
shall be the policy of the Board and the 
General Counsel to encourage all per-
sons alleging unfair labor practices and 
persons against whom such allegations 
are made to meet and, in good faith, 
attempt to resolve such matters prior 
to the filing of unfair labor practice 
charges with the Board. 

(b) In furtherance of the policy re-
ferred to in paragraph (a) of this sec-
tion, and noting the six (6) month pe-
riod of limitation set forth in 22 U.S.C. 
4116(d), it shall be the policy of the 
Board and the General Counsel to en-
courage the informal resolution of un-
fair labor practice allegations subse-
quent to the filing of a charge and 
prior to the issuance of a complaint by 
the Regional Director.

§ 1423.3 Who may file charges. 
The Department or labor organiza-

tion may be charged by any person 
with having engaged in or engaging in 
any unfair labor practice prohibited 
under 22 U.S.C. 4115.

§ 1423.4 Contents of the charge; sup-
porting evidence and documents. 

(a) A charge alleging a violation of 22 
U.S.C. 4115 shall be submitted on forms 
prescribed by the Board and shall con-
tain the following: 

(1) The name, address and telephone 
number of the person(s) making the 
charge; 

(2) The name, address and telephone 
number of the Department or labor or-
ganization against whom the charge is 
made; 

(3) A clear and concise statement of 
the facts constituting the alleged un-
fair labor practice, a statement of the 

VerDate Aug<23>2002 13:19 Sep 03, 2002 Jkt 197072 PO 00000 Frm 00424 Fmt 8010 Sfmt 8010 Y:\SGML\197072T.XXX 197072T



425

Foreign Service Labor Relations Board, etc. § 1423.7

section(s) and subsection(s) of chapter 
41 of title 22 of the United States Code 
alleged to have been violated, and the 
date and place of occurrence of the par-
ticular acts; and 

(4) A statement of any other proce-
dure invoked involving the subject 
matter of the charge and the results, if 
any, including whether the subject 
matter raised in the charge (i) has been 
raised previously in a grievance proce-
dure; (ii) has been referred to the For-
eign Service Impasse Disputes Panel or 
the Foreign Service Grievance Board 
for consideration or action; or (iii) in-
volves a negotiability issue raised by 
the charging party in a petition pend-
ing before the Board pursuant to part 
1424 of this subchapter. 

(b) Such charge shall be in writing 
and signed and shall contain a declara-
tion by the person signing the charge, 
under the penalties of the Criminal 
Code (18 U.S.C. 1001), that its contents 
are true and correct to the best of that 
person’s knowledge and belief. 

(c) When filing a charge, the charging 
party shall submit to the Regional Di-
rector any supporting evidence and 
documents.

§ 1423.5 Selection of the unfair labor 
practice procedure or the negotia-
bility procedure. 

(a) Where a labor organization files 
an unfair labor practice charge pursu-
ant to this part which involves a nego-
tiability issue, and the labor organiza-
tion also files pursuant to part 1424 of 
this subchapter a petition for review of 
the same negotiability issue, the Board 
and the General Counsel ordinarily will 
not process the unfair labor practice 
charge and the petition for review si-
multaneously. 

(b) Under such circumstances, the 
labor organization must select under 
which procedure to proceed. Upon se-
lection of one procedure, further action 
under the other procedure will ordi-
narily be suspended. Such selection 
must be made regardless of whether 
the unfair labor practice charge or the 
petition for review of a negotiability 
issue is filed first. Notification of this 
selection must be made in writing at 
the time that both procedures have 
been invoked, and must be served on 
the Board, the appropriate Regional 

Director and all parties to both the un-
fair labor practice case and the nego-
tiability case. 

(c) Cases which solely involve an 
agency’s allegation that the duty to 
bargain in good faith does not extend 
to the matter proposed to be bargained 
and which do not involve actual or con-
templated changes in conditions of em-
ployment may only be filed under part 
1424 of this subchapter.

§ 1423.6 Filing and service of copies. 
(a) An original and four (4) copies of 

the charge together with one copy for 
each additional charged party named 
shall be filed with the Regional Direc-
tor for the region in which the alleged 
unfair labor practice has occurred or is 
occurring. A charge alleging that an 
unfair labor practice has occurred or is 
occurring in two or more regions may 
be filed with the Regional Director for 
any such region. 

(b) Upon the filing of a charge, the 
charging party shall be responsible for 
the service of a copy of the charge 
(without the supporting evidence and 
documents) upon the person(s) against 
whom the charge is made, and for filing 
a written statement of such service 
with the Regional Director. The Re-
gional Director will, as a matter of 
course, cause a copy of such charge to 
be served on the person(s) against 
whom the charge is made, but shall not 
be deemed to assume responsibility for 
such service.

§ 1423.7 Investigation of charges. 
(a) The Regional Director, on behalf 

of the General Counsel, shall conduct 
such investigation of the charge as the 
Regional Director deems necessary. 

(b) During the course of the inves-
tigation all parties involved will have 
an opportunity to present their evi-
dence and views to the Regional Direc-
tor. 

(c) In connection with the investiga-
tion of charges, all persons are ex-
pected to cooperate fully with the Re-
gional Director. 

(d) The purposes and policies of the 
Foreign Service Labor-Management 
Relations Statute can best be achieved 
by the full cooperation of all parties in-
volved and the voluntary submission of 
all potentially relevant information 
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from all potential sources during the 
course of the investigation. To this 
end, it shall be the policy of the Board 
and the General Counsel to protect the 
identity of individuals and the sub-
stance of the statements and informa-
tion they submit or which is obtained 
during the investigation as a means of 
assuring the Board’s and the General 
Counsel’s continuing ability to obtain 
all relevant information.

§ 1423.8 Amendment of charges. 
Prior to the issuance of a complaint, 

the charging party may amend the 
charge in accordance with the require-
ments set forth in § 1423.6.

§ 1423.9 Action by the Regional Direc-
tor. 

(a) The Regional Director shall take 
action which may consist of the fol-
lowing, as appropriate: 

(1) Approve a request to withdraw a 
charge; 

(2) Refuse to issue a complaint; 
(3) Approve a written settlement 

agreement in accordance with the pro-
visions of § 1423.11; 

(4) Issue a complaint; 
(5) Upon agreement of all parties, 

transfer to the Board for decision, after 
issuance of a complaint, a stipulation 
of facts in accordance with the provi-
sions of § 1429.1(a) this subchapter; or 

(6) Withdraw a complaint. 
(b) Parties may request the General 

Counsel to seek appropriate temporary 
relief (including a restraining order) 
under 22 U.S.C. 4109(d). The General 
Counsel will initiate and prosecute in-
junctive proceedings under 22 U.S.C. 
4109(d) only upon approval of the 
Board. A determination by the General 
Counsel not to seek approval of the 
Board for such temporary relief is final 
and may not be applied to the Board. 

(c) Upon a determination to issue a 
complaint, whenever it is deemed ad-
visable by the Board to seek appro-
priate temporary relief (including a re-
straining order) under 22 U.S.C. 4109(d), 
the Regional Attorney or other des-
ignated agent of the Board to whom 
the matter has been referred will make 
application for appropriate temporary 
relief (including a restraining order) in 
the United States District Court for 
the District of Columbia. Such tem-

porary relief will not be sought unless 
the record establishes probable cause 
that an unfair labor practice is being 
committed, or if such temporary relief 
will interfere with the ability of the 
Department to carry out its essential 
functions. 

(d) Whenever temporary relief has 
been obtained pursuant to 22 U.S.C. 
4109(d) and thereafter the Administra-
tive Law Judge hearing the complaint, 
upon which the determination to seek 
such temporary relief was predicated, 
recommends dismissal of such com-
plaint, in whole or in part, the Re-
gional Attorney or other designated 
agent of the Board handling the case 
for the Board shall inform the United 
States District Court for the District 
of Columbia of the possible change in 
circumstances arising out of the deci-
sion of the Administrative Law Judge.

§ 1423.10 Determination not to issue 
complaint; review of action by the 
Regional Director. 

(a) If the Regional Director deter-
mines that the charge has not been 
timely filed, that the charge fails to 
state an unfair labor practice, or for 
other appropriate reasons, the Re-
gional Director may request the charg-
ing party to withdraw the charge, and 
in the absence of such withdrawal 
within a reasonable time, decline to 
issue a complaint. 

(b) If the Regional Director deter-
mines not to issue a complaint on a 
charge which is not withdrawn, the Re-
gional Director shall provide the par-
ties with a written statement of the 
reasons for not issuing a complaint. 

(c) The charging party may obtain a 
review of the Regional Director’s deci-
sion not to issue a complaint by filing 
an appeal with the General Counsel 
within twenty-five (25) days after serv-
ice of the Regional Director’s decision. 
The appeal shall contain a complete 
statement setting forth the facts and 
reasons upon which it is based. A copy 
of the appeal shall also be filed with 
the Regional Director. In addition, the 
charging party should notify all other 
parties of the fact that an appeal has 
been taken, but any failure to give 
such notice shall not affect the validity 
of the appeal. 
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(d) A request for extension of time to 
file an appeal shall be in writing and 
received by the General Counsel not 
later than five (5) days before the date 
the appeal is due. The charging party 
should notify the Regional Director 
and all other parties that it has re-
quested an extension of time in which 
to file an appeal, but any failure to 
give such notice shall not affect the va-
lidity of its request for an extension of 
time to file an appeal. 

(e) The General Counsel may sustain 
the Regional Director’s refusal to issue 
or re-issue a complaint, stating the 
grounds of affirmance, or may direct 
the Regional Director to take further 
action. The General Counsel’s decision 
shall be served on all the parties. The 
decision of the General Counsel shall 
be final.

§ 1423.11 Settlement or adjustment of 
issues. 

GENERAL SETTLEMENT POLICY 

(a) At any stage of a proceeding prior 
to hearing, where time, the nature of 
the proceeding, and the public interest 
permit, all interested parties shall 
have the opportunity to submit to the 
Regional Director with whom the 
charge was filed, for consideration, all 
facts and arguments concerning offers 
of settlement, or proposals of adjust-
ment. 

PRECOMPLAINT INFORMAL SETTLEMENTS 

(b)(1) Prior to the issuance of any 
complaint or the taking of other for-
mal action, the Regional Director will 
afford the charging party and the re-
spondent a reasonable period of time in 
which to enter into an informal settle-
ment agreement to be approved by the 
Regional Director. Upon approval by 
the Regional Director and compliance 
with the terms of the informal settle-
ment agreement, no further action 
shall be taken in the case. If the re-
spondent fails to perform its obliga-
tions under the informal settlement 
agreement, the Regional Director may 
determine to institute further pro-
ceedings. 

(2) In the event that the charging 
party fails or refuses to become a party 
to an informal settlement agreement 
offered by the respondent, if the Re-

gional Director concludes that the of-
fered settlement will effectuate the 
policies of the Foreign Service Labor-
Management Relations Statute, the 
agreement shall be between the re-
spondent and the Regional Director 
and the latter shall decline to issue a 
complaint. The charging party may ob-
tain a review of the Regional Director’s 
action by filing an appeal with the 
General Counsel in accordance with 
§ 1423.10(c). The General Counsel shall 
take action on such appeal as set forth 
in § 1423.10(e). 

POST COMPLAINT SETTLEMENT POLICY 

(c) Consistent with the policy re-
flected in paragraph (a) of this section, 
even after the issuance of a complaint, 
the Board favors the settlement of 
issues. Such settlements may be either 
informal or formal. Informal settle-
ment agreements shall be accom-
plished as provided in paragraph (b) of 
this section. Formal settlement agree-
ments are subject to the approval of 
the Board. In such formal settlement 
agreements, the parties shall agree to 
waive their right to a hearing and 
agree further that the Board may issue 
an order requiring the respondent to 
take action appropriate to the terms of 
the settlement. Ordinarily the formal 
settlement agreement also contains 
the respondent’s consent to the Board 
application for the entry of a decree by 
the United States Court of Appeals for 
the District of Columbia enforcing the 
Board’s order. 

POST COMPLAINT—PREHEARING FORMAL 
SETTLEMENTS 

(d)(1) If, after issuance of a complaint 
but before opening of the hearing, the 
charging party and the respondent 
enter into a formal settlement agree-
ment, and such agreement is accepted 
by the Regional Director, the formal 
settlement agreement shall be sub-
mitted to the Board for approval. 

(2) If, after issuance of a complaint 
but before opening of the hearing, the 
charging party fails or refuses to be-
come a party to a formal settlement 
agreement offered by the respondent, 
and the Regional Director concludes 
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that the offered settlement will effec-
tuate the policies of the Foreign Serv-
ice Labor-Management Relations Stat-
ute, the agreement shall be between 
the respondent and the Regional Direc-
tor. The charging party will be so in-
formed and provided a brief written 
statement by the Regional Director of 
the reasons therefor. The formal settle-
ment agreement together with the 
charging party’s objections, if any, and 
the Regional Director’s written state-
ments, shall be submitted to the Board 
for approval. The Board may approve 
or disapprove any formal settlement 
agreement or return the case to the 
Regional Director for other appropriate 
action. 

POST COMPLAINT—PREHEARING INFORMAL 
SETTLEMENTS 

(3) After the issuance of a complaint 
but before opening of the hearing, if 
the Regional Director concludes that it 
will effectuate the policies of the For-
eign Service Labor-Management Rela-
tions Statute, the Regional Director 
may withdraw the complaint and ap-
prove an informal settlement agree-
ment pursuant to paragraph (b) of this 
section. 

INFORMAL SETTLEMENTS AFTER THE 
OPENING OF THE HEARING 

(e)(1) After issuance of a complaint 
and after opening of the hearing, if the 
Regional Director concludes that it 
will effectuate the policies of the For-
eign Service Labor-Management Rela-
tions Statute, the Regional Director 
may request the Administrative Law 
Judge for permission to withdraw the 
complaint and, having been granted 
such permission to withdraw the com-
plaint, may approve an informal settle-
ment pursuant to paragraph (b) of this 
section. 

FORMAL SETTLEMENTS AFTER THE 
OPENING OF THE HEARING 

(2) If, after issuance of a complaint 
and after opening of the hearing, the 
parties enter into a formal settlement 
agreement, the Regional Director may 
request the Administrative Law Judge 
to approve such formal settlement 
agreement, and upon such approval, to 

transmit the agreement to the Board 
for approval. 

(3) If the charging party fails or re-
fuses to become a party to a formal 
settlement agreement offered by the 
respondent, and the Regional Director 
concludes that the offered settlement 
will effectuate the policies of the For-
eign Service Labor-Management Rela-
tions Statute, the agreement shall be 
between the respondent and the Re-
gional Director. After the charging 
party is given an opportunity to state 
on the record or in writing the reasons 
for opposing the formal settlement, the 
Regional Director may request the Ad-
ministrative Law Judge to approve 
such formal settlement agreement, and 
upon such approval, to transmit the 
agreement to the Board for approval. 
The Board may approve or disapprove 
any formal settlement agreement or 
return the case to the Administrative 
Law Judge for another appropriate ac-
tion.

§ 1423.12 Issuance and contents of the 
complaint. 

(a) After a charge is filed, if it ap-
pears to the Regional Director that for-
mal proceedings in respect thereto 
should be instituted, the Regional Di-
rector shall issue and cause to be 
served on all other parties a formal 
complaint: Provided, however, That a 
determination by a Regional Director 
to issue a complaint shall not be sub-
ject to review. 

(b) The complaint shall include: 
(1) Notice of the charge; 
(2) Notice that a hearing will be held 

before an Adminsitrative Law Judge; 
(3) Notice of the time and place fixed 

for the hearing which shall not be ear-
lier than five (5) days after service of 
the complaint; 

(4) A statement of the nature of the 
hearing; 

(5) A clear and concise statement of 
the facts upon which assertion of juris-
diction by the Board is predicated; 

(6) A reference to the particular sec-
tions of chapter 41 of title 22 of the 
United States Code and the rules and 
regulations involved; and 

(7) A clear and concise description of 
the acts which are claimed to con-
stitute unfair labor practices, includ-
ing, where known, the approximate 
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dates and places of such acts and the 
names of respondent’s agents or other 
representatives by whom committed. 

(c) The Chief Administrative Law 
Judge may, upon such judge’s own mo-
tion or upon proper cause shown by any 
other party, extend the date of the 
hearing or may change the place at 
which it is to be held. 

(d) A complaint may be amended, 
upon such terms as may be deemed 
just, prior to the hearing, by the Re-
gional Director issuing the complaint; 
at the hearing and until the case has 
been transmitted to the Board pursu-
ant to § 1423.26, upon motion by the Ad-
ministrative Law Judge designated to 
conduct the hearing; and after the case 
has been transmitted to the Board pur-
suant to § 1423.26, upon motion by the 
Board at any time prior to the issuance 
of an order based thereon by the Board. 

(e) Any such complaint may be with-
drawn before the hearing by the Re-
gional Director.

§ 1423.13 Answer to the complaint; ex-
tension of time for filing; amend-
ment. 

(a) Except in extraordinary cir-
cumstances as determined by the Re-
gional Director, within twenty (20) 
days after the complaint is served upon 
the respondent, the respondent shall 
file the original and four (4) copies of 
the answer thereto, signed by the re-
spondent or its representative, with 
the Regional Director who issued the 
complaint. The respondent shall serve 
a copy of the answer on the Chief Ad-
ministrative Law Judge and on all 
other parties. 

(b) The answer: (1) Shall specifically 
admit, deny, or explain each of the al-
legations of the complaint unless the 
respondent is without knowledge, in 
which case the answer shall so state; or 
(2) Shall state that the respondent ad-
mits all of the allegations in the com-
plaint. Failure to file an answer or to 
plead specifically to or explain any al-
legation shall constitute an admission 
of such allegation and shall be so found 
by the Board, unless good cause to the 
contrary is shown. 

(c) Upon the Regional Director’s own 
motion or upon proper cause shown by 
any other party, the Regional Director 
issuing the complaint may by written 

order extend the time within which the 
answer shall be filed. 

(d) The answer may be amended by 
the respondent at any time prior to the 
hearing. During the hearing or subse-
quent thereto, the answer may be 
amended in any case where the com-
plaint has been amended, within such 
period as may be fixed by the Adminis-
trative Law Judge or the Board. 
Whether or not the complaint has been 
amended, the answer may, in the dis-
cretion of the Administrative Law 
Judge or the Board, upon motion, be 
amended upon such terms and within 
such periods as may be fixed by the Ad-
ministrative Law Judge or the Board.

§ 1423.14 Conduct of hearing. 
(a) Hearings shall be conducted not 

earlier than five (5) days after the date 
on which the complaint is served. The 
hearing shall be open to the public un-
less otherwise ordered by the Adminis-
trative Law Judge. A substitute Ad-
ministrative Law Judge may be des-
ignated at any time to take the place 
of the Administrative Law Judge pre-
viously designated to conduct the hear-
ing. Such hearing shall, to the extent 
practicable, be conducted in accord-
ance with the provisions of subchapter 
II of chapter 5 of title 5 of the United 
States Code, except that the parties 
shall not be bound by the rules of evi-
dence, whether statutory, common law, 
or adopted by a court. 

(b) An official reporter shall make 
the only official transcript of such pro-
ceedings. Copies of the official tran-
script may be examined in the appro-
priate regional office during normal 
working hours. Requests by parties for 
copies of transcripts should be made to 
the official hearing reporter.

§ 1423.15 Intervention. 
Any person involved and desiring to 

intervene in any proceeding pursuant 
to this part shall file a motion in ac-
cordance with the procedures set forth 
in § 1423.22. The motion shall state the 
grounds upon which such person claims 
involvement.

§ 1423.16 Rights of parties. 
A party shall have the right to ap-

pear at any hearing in person, by coun-
sel, or by other representative, and to 
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examine and cross-examine witnesses, 
and to introduce into the record docu-
mentary or other relevant evidence, 
and to submit rebuttal evidence, except 
that the participation of any party 
shall be limited to the extent pre-
scribed by the Administrative Law 
Judge. Two (2) copies of documentary 
evidence shall be submitted and a copy 
furnished to each of the other parties. 
Stipulations of fact may be introduced 
in evidence with respect to any issue.

§ 1423.17 Rules of evidence. 
The parties shall not be bound by the 

rules of evidence, whether statutory, 
common law, or adopted by court. Any 
evidence may be received, except that 
an Administrative Law Judge may ex-
clude any evidence which is immate-
rial, irrelevant, unduly repetitious or 
customarily privileged.

§ 1423.18 Burden of proof before the 
Administrative Law Judge. 

The General Counsel shall have the 
responsibility of presenting the evi-
dence in support of the complaint and 
shall have the burden of proving the al-
legations of the complaint by a prepon-
derance of the evidence.

§ 1423.19 Duties and powers of the Ad-
ministrative Law Judge. 

It shall be the duty of the Adminis-
trative Law Judge to inquire fully into 
the facts as they relate to the matter 
before such judge. Subject to the rules 
and regulations of the Board and the 
General Counsel, an Administrative 
Law Judge presiding at a hearing may: 

(a) Grant requests for subpoenas pur-
suant to § 1429.7 of this subchapter; 

(b) Rule upon petitions to revoke 
subpoenas pursuant to § 1429.7 of this 
subchapter; 

(c) Administer oaths and affirma-
tions; 

(d) Take or order the taking of a dep-
osition whenever the ends of justice 
would be served thereby; 

(e) Order responses to written inter-
rogatories whenever the ends of justice 
would be served thereby unless it 
would interfere with the Board’s and 
the General Counsel’s policy of pro-
tecting the personal privacy and con-
fidentiality of sources of information 
as set forth in § 1423.7(d); 

(f) Call, examine and cross-examine 
witnesses and introduce into the record 
documentary or other evidence; 

(g) Rule upon offers of proof and re-
ceive relevant evidence and stipula-
tions of fact with respect to any issue; 

(h) Limit lines of questioning or tes-
timony which are immaterial, irrele-
vant, unduly repetitious, or custom-
arily privileged; 

(i) Regulate the course of the hearing 
and, if appropriate, exclude from the 
hearing persons who engage in con-
temptuous conduct and strike all re-
lated testimony of witnesses refusing 
to answer any questions ruled to be 
proper; 

(j) Hold conferences for the settle-
ment or simplification of the issues by 
consent of the parties or upon the 
judge’s own motion; 

(k) Dispose of procedural requests, 
motions, or similar matters, including 
motions referred to the Administrative 
Law Judge by the Regional Director 
and motions for summary judgment or 
to amend pleadings; dismiss com-
plaints or portions thereof; order hear-
ings reopened; and, upon motion, order 
proceedings consolidated or severed 
prior to issuance of the Administrative 
Law Judge’s decision; 

(l) Request the parties at any time 
during the hearing to state their re-
spective positions concerning any issue 
in the case or theory in support there-
of; 

(m) Continue the hearing from day-
to-day or adjourn it to a later date or 
to a different place, by announcement 
thereof at the hearing or by other ap-
propriate notice; 

(n) Prepare, serve and transmit the 
decision pursuant to § 1423.26; 

(o) Take official notice of any mate-
rial fact not appearing in evidence in 
the record, which is among the tradi-
tional matters of judicial notice: Pro-
vided, however, That the parties shall 
be given adequate notice, at the hear-
ing or by reference in the Administra-
tive Law Judge’s decision of the mat-
ters so noticed, and shall be given ade-
quate opportunity to show the con-
trary; 

(p) Approve requests for withdrawal 
of complaints based on informal settle-
ments occurring after the opening of 
the hearing pursuant to § 1423.11(e)(1), 
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and transmit formal settlement agree-
ments to the Board for approval pursu-
ant to § 1423.11(e) (2) and (3); 

(q) Grant or deny requests made at 
the hearing to intervene and to present 
testimony; 

(r) Correct or approve proposed cor-
rections of the official transcript when 
deemed necessary; 

(s) Sequester witnesses where appro-
priate; and 

(t) Take any other action deemed 
necessary under the foregoing and not 
prohibited by the regulations in this 
subchapter.

§ 1423.20 Unavailability of Administra-
tive Law Judges. 

In the event the Administrative Law 
Judge designated to conduct the hear-
ing becomes unavailable, the Chief Ad-
ministrative Law Judge shall designate 
another Administrative Law Judge for 
the purpose of further hearing or 
issuance of a decision on the record as 
made, or both.

§ 1423.21 Objection to conduct of hear-
ing. 

(a) Any objection with respect to the 
conduct of the hearing, including any 
objection to the introduction of evi-
dence, may be stated orally or in writ-
ing accompanied by a short statement 
of the grounds for such objection, and 
included in the record. No such objec-
tion shall be deemed waived by further 
participation in the hearing. Such ob-
jection shall not stay the conduct of 
the hearing. 

(b) Formal exceptions to adverse rul-
ings are unnecessary. Automatic excep-
tions will be allowed to all adverse rul-
ings. Except by special permission of 
the Board, and in view of § 1429.11 of 
this subchapter, rulings by the Admin-
istrative Law Judge shall not be ap-
pealed prior to the transmittal of the 
case to the Board, but shall be consid-
ered by the Board only upon the filing 
of exceptions to the Administrative 
Law Judge’s decision in accordance 
with § 1423.27. In the discretion of the 
Administrative Law Judge, the hearing 
may be continued or adjourned pending 
any such request for special permission 
to appeal.

§ 1423.22 Motions. 
(a) Filing of Motions. (1) Motions 

made prior to a hearing and any re-
sponse thereto shall be made in writing 
and filed with the Regional Director: 
Provided, however, That after the 
issuance of a complaint by the Re-
gional Director any motion to postpone 
the hearing should be filed with the 
Chief Administrative Law Judge at 
least five (5) days prior to the opening 
of the scheduled hearing. Motions made 
after the hearing opens and prior to the 
transmittal of the case to the Board 
shall be made in writing to the Admin-
istrative Law Judge or orally on the 
record. After the transmittal of the 
case to the Board, motions and any re-
sponse thereto shall be filed in writing 
with the Board: Provided, however, That 
a motion to correct the transcript shall 
be filed with the Administrative Law 
Judge. 

(2) A response to a motion shall be 
filed within five (5) days after service 
of the motion, unless otherwise di-
rected. 

(3) An original and two (2) copies of 
the motions and responses shall be 
filed, and copies shall be served on the 
parties. A statement of such service 
shall accompany the original. 

(b) Rulings on motions. (1) Regional 
Directors may rule on all motions filed 
with them before the hearing, or they 
may refer them to the Chief Adminis-
trative Law Judge. 

(2) Except by special permission of 
the Board, and in view of § 1429.11 of 
this subchapter, rulings by the Re-
gional Director shall not be appealed 
prior to the transmittal of the case to 
the Board, but shall be considered by 
the Board when the case is transmitted 
to it for decision. 

(3) Administrative Law Judges may 
rule on motions referred to them prior 
to the hearing and on motions filed 
after the beginning of the hearing and 
before the transmittal of the case to 
the Board. Such motions may be ruled 
upon by the Chief Administrative Law 
Judge in the absence of an Administra-
tive Law Judge. 

(4) Except by special permission of 
the Board, and in view of § 1429.11 of 
this subchapter, rulings by Administra-
tive Law Judges shall not be appealed 
prior to the transmittal of the case to 

VerDate Aug<23>2002 13:19 Sep 03, 2002 Jkt 197072 PO 00000 Frm 00431 Fmt 8010 Sfmt 8010 Y:\SGML\197072T.XXX 197072T



432

22 CFR Ch. XIV (4–1–02 Edition)§ 1423.23

the Board, but shall be considered by 
the Board when the case is transmitted 
to it for decision. In the discretion of 
the Administrative Law Judge, the 
hearing may be continued or adjourned 
pending any such request for special 
permission to appeal.

§ 1423.23 Waiver of objections. 
Any objection not made before an 

Administrative Law Judge shall be 
deemed waived.

§ 1423.24 Oral argument at the hear-
ing. 

Any party shall be entitled, upon re-
quest, to a reasonable period prior to 
the close of the hearing for oral argu-
ment, which shall be included in the of-
ficial transcript of the hearing.

§ 1423.25 Filing of brief. 
Any party desiring to submit a brief 

to the Administrative Law Judge shall 
file the original and two (2) copies 
within a reasonable time fixed by the 
Administrative Law Judge, but not in 
excess of thirty (30) days from the close 
of the hearing. Copies of any brief shall 
be served on all other parties to the 
proceeding and a statement of such 
service shall be filed with the Adminis-
trative Law Judge. Requests for addi-
tional time to file a brief shall be made 
to the Chief Administrative Law 
Judge, in writing, and copies thereof 
shall be served on the other parties. A 
statement of such service shall be fur-
nished. Requests for extension of time 
shall be received not later than five (5) 
days before the date such briefs are 
due. No reply brief may be filed except 
by special permission of the Adminis-
trative Law Judge.

§ 1423.26 Transmittal of the Adminis-
trative Law Judge’s decision to the 
Board; exceptions. 

(a) After the close of the hearing, and 
the receipt of brief, if any, the Admin-
istrative Law Judge shall prepare the 
decision expeditiously. The Adminis-
trative Law Judge shall prepare a deci-
sion even when the parties enter into a 
stipulation of fact at the hearing. The 
decision shall contain findings of fact, 
conclusions, and the reasons or basis 
therefor including credibility deter-
minations, and conclusions as to the 

disposition of the case including, where 
appropriate, the remedial action to be 
taken and notices to be posted. 

(b) The Administrative Law Judge 
shall cause the decision to be served 
promptly on all parties to the pro-
ceeding. Thereafter, the Administra-
tive Law Judge shall transmit the case 
to the Board including the judge’s deci-
sion and the record. The record shall 
include the charge, complaint, service 
sheet, answer, motions, rulings, orders, 
official transcript of the hearing, stipu-
lations, objections, depositions, inter-
rogatories, exhibits, documentary evi-
dence and any briefs or other docu-
ments submitted by the parties. 

(c) An original and three (3) copies of 
any exception to the Administrative 
Law Judge’s decision and briefs in sup-
port of exceptions may be filed by any 
party with the Board within twenty-
five (25) days after service of the deci-
sion: Provided, however, That the Board 
may for good cause shown extend the 
time for filing such exceptions. Re-
quests for additional time in which to 
file exceptions shall be in writing, and 
copies thereof shall be served on the 
other parties. Requests for extension of 
time must be received no later than 
five (5) days before the date the excep-
tions are due. Copies of such exceptions 
and any supporting briefs shall be 
served on all other parties, and a state-
ment of such service shall be furnished 
to the Board.

§ 1423.27 Contents of exceptions to the 
Administrative Law Judge’s deci-
sion. 

(a) Exceptions to an Administrative 
Law Judge’s decision shall: 

(1) Set forth specifically the ques-
tions upon which exceptions are taken; 

(2) Identify that part of the Adminis-
trative Law Judge’s decision to which 
objection is made; and 

(3) Designate by precise citation of 
page the portions of the record relied 
on, state the grounds for the excep-
tions, and include the citation of au-
thorities unless set forth in a sup-
porting brief. 

(b) Any exception to a ruling, finding 
or conclusion which is not specifically 
urged shall be deemed to have been 
waived. Any exception which fails to 
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comply with the foregoing require-
ments may be disregarded.

§ 1423.28 Briefs in support of excep-
tions; oppositions to exceptions; 
cross-exceptions. 

(a) Any brief in support of exceptions 
shall contain only matters included 
within the scope of the exceptions and 
shall contain, in the order indicated, 
the following: 

(1) A concise statement of the case 
containing all that is material to the 
consideration of the questions pre-
sented; 

(2) A specification of the questions 
involved and to be argued; and 

(3) The argument, presenting clearly 
the points of fact and law relied on in 
support of the position taken on each 
question, with specific page reference 
to the transcript and the legal or other 
material relied on. 

(b) Any party may file an opposition 
to exceptions and cross-exceptions and 
a supporting brief with the Board with-
in ten (10) days after service of any ex-
ceptions to an Administrative Law 
Judge’s decision. Copies of the opposi-
tion to exceptions and the cross-excep-
tions and any supporting briefs shall be 
served on all other parties, and a state-
ment of service shall be filed with the 
opposition to exceptions and cross-ex-
ceptions and any supporting briefs.

§ 1423.29 Action by the Board. 

(a) After considering the Administra-
tive Law Judge’s decision, the record, 
and any exceptions and related submis-
sions filed, the Board shall issue its de-
cision affirming or reversing the Ad-
ministrative Law Judge, in whole, or in 
part, or making such other disposition 
of the matter as it deems appropriate: 
Provided, however, That unless excep-
tions are filed which are timely and in 
accordance with § 1423.27, the Board 
may, at its discretion, adopt without 
discussion the decision of the Adminis-
trative Law Judge, in which event the 
findings and conclusions of the Admin-
istrative Law Judge, as contained in 
such decision shall, upon appropriate 
notice to the parties, automatically be-
come the decision of the Board. 

(b) Upon finding a violation, the 
Board shall issue an order: 

(1) To cease and desist from any such 
unfair labor practice in which the De-
partment or labor organization is en-
gaged; 

(2) Requiring the parties to renego-
tiate a collective bargaining agreement 
in accordance with the order of the 
Board and requiring that the agree-
ment, as amended, be given retroactive 
effect; 

(3) Requiring reinstatement of an em-
ployee with backpay in accordance 
with 5 U.S.C. 5596; or 

(4) Including any combination of the 
actions described in paragraphs (b) (1) 
through (3) of this section or such 
other action as will carry out the pur-
pose of the Foreign Service Labor-Man-
agement Relations Statute. 

(c) Upon finding no violation, the 
Board shall dismiss the complaint.

§ 1423.30 Compliance with decisions 
and orders of the Board. 

When remedial action is ordered, the 
respondent shall report to the appro-
priate Regional Director within a spec-
ified period that the required remedial 
action has been effected. When the 
General Counsel finds that the required 
remedial action has not been effected, 
the General Counsel shall take such ac-
tion as may be appropriate, including 
referral to the Board for enforcement.

§ 1423.31 Backpay proceedings. 
After the entry of a Board order di-

recting payment of backpay, or the 
entry of a court decree enforcing such 
order, if it appears to the Regional Di-
rector that a controversy exists be-
tween the Board and a respondent 
which cannot be resolved without a for-
mal proceeding, the Regional Director 
may issue and serve on all parties a 
backpay specification accompanied by 
a notice of hearing or a notice of hear-
ing without a specification. The re-
spondent shall, within twenty (20) days 
after the service of a backpay speci-
fication accompanied by a notice of 
hearing, file an answer thereto in ac-
cordance with § 1423.13 with the Re-
gional Director issuing such specifica-
tion. No answer need be filed by the re-
spondent to a notice of hearing issued 
without a specification. After the 
issuance of a notice of hearing, with or 
without a backpay specification, the 
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procedures provided in §§ 1423.14 to 
1423.29, inclusive, shall be followed in-
sofar as applicable.

PART 1424—EXPEDITED REVIEW OF 
NEGOTIABILITY ISSUES

Sec.
1424.1 Conditions governing review. 
1424.2 Who may file a petition. 
1424.3 Time limits for filing. 
1424.4 Content of petition; service. 
1424.5 Selection of the unfair labor practice 

procedure or the negotiability procedure. 
1424.6 Position of the Department; time 

limits for filing; service. 
1424.7 Response of the exclusive representa-

tive; time limits for filing; service. 
1424.8 Additional submissions to the Board. 
1424.9 Hearing. 
1424.10 Board decision and order; compli-

ance.

AUTHORITY: 22 U.S.C. 4107(c).

SOURCE: 46 FR 45873, Sept. 15, 1981, unless 
otherwise noted.

§ 1424.1 Conditions governing review. 
Pursuant to the authority contained 

in 22 U.S.C. 4107 (a)(3) and (c)(1) the 
Board will consider a direct appeal con-
cerning whether a matter proposed to 
be bargained is within the obligation to 
bargain under the Foreign Service Act 
of 1980 as follows: If the Department is 
involved in collective bargaining with 
an exclusive representative and alleges 
that the duty to bargain in good faith 
does not extend to any matter proposed 
to be bargained because, as proposed, 
the matter is inconsistent with appli-
cable law, rule or regulation the exclu-
sive representative may appeal the al-
legation to the Board when it disagrees 
with Department’s allegation that the 
matter as proposed to be bargained is 
inconsistent with applicable law, rule 
or regulation.

§ 1424.2 Who may file a petition. 
A petition for review of a negotia-

bility issue may be filed by the exclu-
sive representative which is a party to 
the negotiations.

§ 1424.3 Time limits for filing. 
(a) The time limit for filing an appeal 

under this part is fifteen (15) days from 
the Department’s allegation, which 
was requested in writing by the exclu-
sive representative, is served on the ex-

clusive representative. The Depart-
ment shall make the allegation in writ-
ing and serve a copy on the exclusive 
representative: Provided, however, That 
review of a negotiability issue may be 
requested by the exclusive representa-
tive under this part without a prior 
written allegation by the Department 
if a written allegation has not been 
served upon the exclusive representa-
tive within ten (10) days after the date 
of receipt by any Department bar-
gaining representative at the negotia-
tions of a written request for such alle-
gation.

§ 1424.4 Content of petition; service. 
(a) A petition for review shall be 

dated and shall contain the following: 
(1) A statement setting forth the 

matter proposed to be bargained as 
submitted to the Department; 

(2) A copy of all pertinent material, 
including the Department’s allegation 
in writing that the matter, as pro-
posed, is not within the duty to bargain 
in good faith, and other relevant docu-
mentary material; and 

(3) Notification by the petitioning 
labor organization whether the nego-
tiability issue is also involved in an un-
fair labor parctice charge filed by such 
labor organization under part 1423 of 
this subchapter and pending before the 
General Counsel. 

(b) A copy of the petition including 
all attachments thereto shall be served 
on the Secretary and on the principal 
Department bargaining representative 
at the negotiations.

§ 1424.5 Selection of the unfair labor 
practice procedure or the negotia-
bility procedure. 

Where a labor organization files an 
unfair labor practice charge pursuant 
to part 1423 of this subchapter which 
involves a negotiability issue, and the 
labor organization also files pursuant 
to this part a petition for review of the 
same negotiability issue, the Board and 
the General Counsel ordinarily will not 
process the unfair labor practice 
charge and the petition for review si-
multaneously. Under such cir-
cumstances, the labor organization 
must select under which procedure to 
proceed. Upon selection of one proce-
dure, further action under the other 
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procedure will ordinarily be suspended. 
Such selection must be made regard-
less of whether the unfair labor prac-
tice charge or the petition for review of 
a negotiability issue is filed first. Noti-
fication of this selection must be made 
in writing at the time that both proce-
dures have been invoked, and must be 
served on the Board, the appropriate 
Regional Director and all parties to 
both the unfair labor practice case and 
the negotiability case. Cases which 
solely involve the Department’s allega-
tion that the duty bargain in good 
faith does not extend to the matter 
proposed to be bargained and which do 
not involve actual or contemplated 
changes in conditions of employment 
may only be filed under this part.

§ 1424.6 Position of the Department; 
time limits for filing; service. 

(a) Within thirty (30) days after the 
date of receipt by the Secretary of a 
copy of the petition for review of a ne-
gotiability issue the Department shall 
file a statement— 

(1) Withdrawing the allegation that 
the duty to bargain in good faith does 
not extend to the matter proposed to 
be bargained; or 

(2) Setting forth in full its position 
on any matters relevant to the petition 
which it wishes the Board to consider 
in reaching its decision, including a 
full and detailed statement of its rea-
sons supporting the allegation. The 
statement shall cite the section of any 
law, rule or regulation relied upon as a 
basis for the allegation. 

(b) A copy of the Department’s state-
ment of position including all attach-
ments thereto shall be served on the 
exclusive representative.

§ 1424.7 Response of the exclusive rep-
resentative; time limits for filing; 
service. 

(a) Within fifteen (15) days after the 
date of receipt by an exclusive rep-
resentative of a copy of the Depart-
ment’s statement of position the exclu-
sive representative shall file a full and 
detailed response stating its position 
and reasons for disagreeing with the 
Department’s allegation that the mat-
ter, as proposed to be bargained, is in-
consistent with applicable law or rule 
or regulation. 

(b) A copy of the response of the ex-
clusive representative including all at-
tachments thereto shall be served on 
the Secretary and on the Department’s 
representative of record in the pro-
ceedings before the Board.

§ 1424.8 Additional submissions to the 
Board. 

The Board will not consider any sub-
mission filed by any party, whether 
supplemental or responsive in nature, 
other than those authorized under 
§§ 1424.2 through 1424.7 unless such sub-
mission is requested by the Board; or 
unless, upon written request by any 
party, a copy of which is served on all 
other parties, the Board in its discre-
tion grants permission to file such sub-
mission.

§ 1424.9 Hearing. 
A hearing may be held, in the discre-

tion of the Board, before a determina-
tion is made under 22 U.S.C. 4107(a)(3). 
If a hearing is held, it shall be expe-
dited to the extent practicable and 
shall not include the General Counsel 
as a party.

§ 1424.10 Board decision and order; 
compliance. 

(a) Subject to the requirements of 
this part the Board shall expedite pro-
ceedings under this part to the extent 
practicable and shall issue to the ex-
clusive representative and to the De-
partment a written decision on the al-
legation and specific reasons therefor 
at the earliest practicable date. 

(b) If the Board finds that the duty to 
bargain extends to the matter proposed 
to be bargained, the decision of the 
Board shall include an order that the 
Department shall upon request (or as 
otherwise agreed to by the parties) bar-
gain concerning such matter. If the 
Board finds that the duty to bargain 
does not extend to the matter proposed 
to be bargained, the Board shall so 
state and issue an order dismissing the 
petition for review of the negotiability 
issue. If the Board finds that the duty 
to bargain extends to the matter pro-
posed to be bargained only at the elec-
tion of the Department, the Board 
shall so state and issue an order dis-
missing the petition for review of the 
negotiability issue. 
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(c) When an order is issued as pro-
vided in paragraph (b) of this section, 
the Department or exclusive represent-
ative shall report to the appropriate 
Regional Director within a specified 
period failure to comply with an order 
that the Department shall upon re-
quest (or as otherwise agreed to by the 
parties) bargain concerning the dis-
puted matter. If the Board finds such a 
failure to comply with its order, the 
Board shall take whatever action it 
deems necessary, including enforce-
ment under 22 U.S.C. 4109(b).

PART 1425—REVIEW OF IMPLEMEN-
TATION DISPUTE ACTIONS

Sec.
1425.1 Who may file an exception; time lim-

its for filing; opposition; service. 
1425.2 Content of exception. 
1425.3 Grounds for review. 
1425.4 Board decision.

AUTHORITY: 22 U.S.C. 4107(c).

SOURCE: 46 FR 45875, Sept. 15, 1981, unless 
otherwise noted.

§ 1425.1 Who may file an exception; 
time limits for filing; opposition; 
service. 

(a) Either party to an appeal to the 
Foreign Service Grievance Board under 
the provisions of 22 U.S.C. 4114 may file 
an exception to the action of the For-
eign Service Grievance Board taken 
pursuant to the appeal. 

(b) The time limit for filing an excep-
tion to a Foreign Service Grievance 
Board action is thirty (30) days after 
such action is communicated to the 
parties. 

(c) An opposition to the exception 
may be filed by a party within thirty 
(30) days after the date of service of the 
exception. 

(d) A copy of the exception and any 
opposition shall be served on the other 
party.

§ 1425.2 Content of exception. 
An exception must be a dated, self-

contained document which sets forth in 
full: 

(a) A statement of the grounds on 
which review is requested; 

(b) Evidence or rulings bearing on the 
issues before the Board; 

(c) Arguments in support of the stat-
ed grounds, together with specific ref-
erence to the pertinent documents and 
citations of authorities; and 

(d) A legible copy of the decision or 
other document representing the ac-
tion taken by the Foreign Service 
Grievance Board, together with legible 
copies of other pertinent documents 
pertaining to the action.

§ 1425.3 Grounds for review. 
The Board will review an action of 

the Foreign Service Grievance Board to 
which an exception has been filed to 
determine if it is deficient— 

(a) Because it is contrary to any law, 
rule, or regulation; or 

(b) On other grounds similar to those 
applied by Federal courts in private 
sector labor-managment relations.

§ 1425.4 Board decision. 
The Board shall issue its decision 

taking such action and making such 
recommendations concerning the For-
eign Service Grievance Board action as 
it considers necessary, consistent with 
applicable laws, rules, and regulations.

PART 1427—GENERAL STATEMENTS 
OF POLICY OR GUIDANCE

Sec.
1427.1 Scope. 
1427.2 Requests for general statements of 

policy or guidance. 
1427.3 Content of request. 
1427.4 Submissions from interested parties. 
1427.5 Standards governing issuance of gen-

eral statements of policy or guidance.

AUTHORITY: 22 U.S.C. 4107(c).

SOURCE: 46 FR 45875, Sept. 15, 1981, unless 
otherwise noted.

§ 1427.1 Scope. 
This part sets forth procedures under 

which requests may be submitted to 
the Board seeking the issuance of gen-
eral statements of policy or guidance 
under 22 U.S.C. 4107(c)(2)(F).

§ 1427.2 Requests for general state-
ments of policy or guidance. 

(a) The head of the Department (or 
designee), the national president of a 
labor organization (or designee), or the 
president of a labor organization not 
affiliated with a national organization 
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(or designee) may separately or jointly 
ask the Board for a general statement 
of policy or guidance. The head of any 
lawful association not qualified as a 
labor organization may also ask the 
Board for such a statement provided 
the request is not in conflict with the 
provisions of the Foreign Service 
Labor-Management Relations Statute. 

(b) The Board ordinarily will not con-
sider a request related to any matter 
pending before the Board, General 
Counsel, Panel or Assistant Secretary.

§ 1427.3 Content of request. 

(a) A request for a general statement 
of policy or guidance shall be in writ-
ing and must contain: 

(1) A concise statement of the ques-
tion with respect to which a general 
statement of policy or guidance is re-
quested together with background in-
formation necessary to an under-
standing of the question; 

(2) A statement of the standards 
under § 1427.5 upon which the request is 
based; 

(3) A full and detailed statement of 
the position or positions of the request-
ing party or parties 

(4) Identification of any cases or 
other proceedings known to bear on the 
question which are pending under the 
Foreign Service Labor-Management 
Statute. 

(5) Identification of other known in-
terested parties. 

(b) A copy of each document also 
shall be served on all known interested 
parties, including the General Counsel, 
the Panel, and the Assistant Secretary, 
where appropriate.

§ 1427.4 Submissions from interested 
parties. 

Prior to issuance of a general state-
ment of policy or guidance the Board, 
as it deems appropriate, will afford an 
opportunity to interested parties to ex-
press their views orally or in writing.

§ 1427.5 Standards governing issuance 
of general statements of policy or 
guidance. 

In deciding whether to issue a gen-
eral statement of policy or guidance, 
the Board shall consider: 

(a) Whether the question presented 
can more appropriately be resolved by 
other means; 

(b) Where other means are available, 
whether a Board statement would pre-
vent the proliferation of cases involv-
ing the same or similar question; 

(c) Whether the resolution of the 
question presented would have general 
applicability under the Foreign Service 
Labor-Management Relations Statute. 

(d) Whether the question currently 
confronts parties in the context of a 
labor-management relationship; 

(e) Whether the question is presented 
jointly by the parties involved; and 

(f) Whether the issuance by the Board 
of a general statement of policy or 
guidance on the question would pro-
mote constructive and cooperative 
labor-management relationships in the 
Foreign Service and would otherwise 
promote the purposes of the Foreign 
Service Labor-Management Relations 
Statute.

PART 1428—ENFORCEMENT OF AS-
SISTANT SECRETARY STANDARDS 
OF CONDUCT DECISIONS AND 
ORDERS

Sec.
1428.1 Scope. 
1428.2 Petitions for enforcement. 
1428.3 Board decision.

AUTHORITY: 22 U.S.C. 4107(c).

SOURCE: 46 FR 45875, Sept. 15, 1981, unless 
otherwise noted.

§ 1428.1 Scope. 
This part sets forth procedures under 

which the Board, pursuant to 22 U.S.C. 
4107(a)(5) enforce decisions and orders 
of the Assistant Secretary in standards 
of conduct matters arising under 5 
U.S.C. 7120.

§ 1428.2 Petitions for enforcement. 
(a) The Assistant Secretary may pe-

tition the Board to enforce any Assist-
ant Secretary decision and order in a 
standards of conduct case arising under 
22 U.S.C. 4117. The Assistant Secretary 
shall transfer to the Board the record 
in the case, including a copy of the 
transcript if any, exhibits, briefs, and 
other documents filed with the Assist-
ant Secretary. A copy of the petition 

VerDate Aug<23>2002 13:19 Sep 03, 2002 Jkt 197072 PO 00000 Frm 00437 Fmt 8010 Sfmt 8010 Y:\SGML\197072T.XXX 197072T



438

22 CFR Ch. XIV (4–1–02 Edition)§ 1428.3

for enforcement shall be served on the 
labor organization against which such 
order applies. 

(b) An opposition to Board enforce-
ment of any such Assistant Secretary 
decision and order may be filed by the 
labor organization against which such 
order applies twenty (20) days from the 
date of service of the petition, unless 
the Board, upon good cause shown by 
the Assistant Secretary, sets a shorter 
time for filing such position. A copy of 
the opposition to enforcement shall be 
served on the Assistant Secretary.

§ 1428.3 Board decision. 
(a) A decision and order of the Assist-

ant Secretary shall be enforced unless 
it is arbitrary and capricious or based 
upon manifest disregard of the law. 

(b) The Board shall issue its decision 
on the case enforcing, enforcing as 
modified, refusing to enforce, or re-
manding the decision and order of the 
Assistant Secretary.

PART 1429—MISCELLANEOUS AND 
GENERAL REQUIREMENTS

Subpart A—Miscellaneous

Sec.
1429.1 Transfer of cases to the Board. 
1429.2 Transfer and consolidation of cases. 
1429.3 Transfer of record. 
1429.4 Referral of policy questions to the 

Board. 
1429.5 Matters not previously presented; of-

ficial notice. 
1429.6 Oral argument. 
1429.7 Subpoenas. 
1429.8 Stay of action taken by Grievance 

Board; requests. 
1429.9 Amicus curiae. 
1429.10 Advisory opinions. 
1429.11 Interlocutory appeals. 
1429.12 Service of process and papers by the 

Board. 
1429.13 Official time. 
1429.14 Witness fees. 
1429.15 Board requests for advisory opin-

ions. 
1429.16 General remedial authority.

Subpart B—General Requirements

1429.21 Computation of time for filing pa-
pers. 

1429.22 Additional time after service by 
mail. 

1429.23 Extension; waiver. 
1429.24 Place and method of filing; acknowl-

edgement. 

1429.25 Number of copies. 
1429.26 Other documents. 
1429.27 Service; statement of service. 
1429.28 Petitions for amendment of regula-

tions.

AUTHORITY: 22 U.S.C. 4107(c).

SOURCE: 46 FR 45876, Sept. 15, 1981, unless 
otherwise noted.

Subpart A—Miscellaneous
§ 1429.1 Transfer of cases to the Board. 

(a) In any representation case under 
part 1422 of this subchapter in which 
the Regional Director determines, 
based upon a stipulation by the parties, 
that no material issue of fact exists, 
the Regional Director may transfer the 
case to the Board; and the Board may 
decide the case on the basis of the pa-
pers alone after having allowed twenty-
five (25) days for the filing of briefs. In 
any unfair labor practice case under 
part 1423 of this subchapter in which, 
after the issuance of a complaint, the 
Regional Director determines, based 
upon a stipulation by the parties, that 
no material issue of fact exists, the Re-
gional Director may upon agreement of 
all parties transfer the case to the 
Board; and the Board shall decide the 
case on the basis of the case papers 
alone after having allowed twenty-five 
(25) days for the filing of briefs. The 
Board may remand any such case to 
the Regional Director if it determines 
that a material question of fact does 
exist. Orders of transfer and remand 
shall be served on all parties. 

(b) In any case under parts 1422 and 
1423 of this subchapter in which it ap-
pears to the Regional Director that the 
proceedings raise questions which 
should be decided by the Board, the Re-
gional Director may, at any time, issue 
an order transferring the case to the 
Board for decision or other appropriate 
action. Such an order shall be served 
on the parties.

§ 1429.2 Transfer and consolidation of 
cases. 

In any matter arising pursuant to 
parts 1422 and 1423 of this subchapter, 
whenever it appears necessary in order 
to effectuate the purposes of the For-
eign Service Labor-Management Rela-
tions Statute or to avoid unnecessary 
costs or delay, Regional Directors may 
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consolidate cases within their own re-
gion or may transfer such cases to any 
other region, for the purpose of inves-
tigation or consolidation with any pro-
ceedings which may have been insti-
tuted in, or transferred to, such region.

§ 1429.3 Transfer of record. 
In any case under part 1425 of this 

subchapter, upon request by the Board, 
the parties jointly shall transfer the 
record in the case, including a copy of 
the transcript, if any, exhibits, briefs 
and other documents filed with the 
Grievance Board, to the Board.

§ 1429.4 Referral of policy questions to 
the Board. 

Notwithstanding the procedures set 
forth in this subchapter, the General 
Counsel, the Assistant Secretary, or 
the Panel may refer for review and de-
cision or general ruling by the Board 
any case involving a major policy issue 
that arises in a proceeding before any 
of them. Any such referral shall be in 
writing and a copy of such referral 
shall be served on all parties to the 
proceeding. Before decision or general 
ruling, the Board shall obtain the 
views of the parties and other inter-
ested persons, orally or in writing, as it 
deems necessary and appropriate.

§ 1429.5 Matters not previously pre-
sented; official notice. 

The Board will not consider evidence 
offered by a party, or any issue, which 
was not presented in the proceedings 
before the Regional Director, Hearing 
Officer, Administrative Law Judge, or 
Grievance Board. The Board may, how-
ever, take official notice of such mat-
ters as would be proper.

§ 1429.6 Oral argument. 
The Board or the General Counsel, in 

their discretion, may request or permit 
oral argument in any matter arising 
under this subchapter under such cir-
cumstances and conditions as they 
deem appropriate.

§ 1429.7 Subpoenas. 
(a) Any member of the Board, the 

General Counsel, any Administrative 
Law Judge appointed by the Board 
under 5 U.S.C. 3105, and any Regional 
Director, Hearing Officer, or other em-

ployee of the Board designated by the 
Board may issue subpoenas requiring 
the attendance and testimony of wit-
nesses and the production of documen-
tary or other evidence. However, no 
subpoena shall be issued under this sec-
tion which requires the disclosure of 
intramanagement guidance, advice, 
counsel, or training within an agency 
or between an agency and the Office of 
Personnel Management. 

(b) Where the parties are in agree-
ment that the appearance of witnesses 
or the production of documents is nec-
essary, and such witnesses agree to ap-
pear, no such subpoena need be sought. 

(c) A request for a subpoena by any 
person, as defined in 22 U.S.C. 4102 shall 
be in writing and filed with the Re-
gional Director, in proceedings arising 
under parts 1422 and 1423 of this sub-
chapter, or filed with the Board, in pro-
ceedings arising under parts 1424 and 
1425 of this subchapter, not less than 
fifteen (15) days prior to the opening of 
a hearing, or with the appropriate pre-
siding official(s) during the hearing. 

(d) All requests shall name and iden-
tify the witnesses or documents 
sought, and state the reasons therefor. 
The Board, General Counsel, Adminis-
trative Law Judge, Regional Director, 
Hearing Officer, or any other employee 
of the Board designated by the Board, 
as appropriate, shall grant the request 
upon the determination that the testi-
mony or documents appear to be nec-
essary to the matters under investiga-
tion and the request describes with suf-
ficient particularity the documents 
sought. Service of an approved sub-
poena is the responsibility of the party 
on whose behalf the subpoena was 
issued. The subpoena shall show on its 
face the name and address of the party 
on whose behalf the subpoena was 
issued. 

(e) Any person served with a sub-
poena who does not intend to comply, 
shall, within five (5) days after the date 
of service of the subpoena upon such 
person, petition in writing to revoke 
the subpoena. A copy of any petition to 
revoke a subpoena shall be served on 
the party on whose behalf the subpoena 
was issued. Such petition to revoke, if 
made prior to the hearing, and a writ-
ten statement of service, shall be filed 
with the Regional Director, who may 
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refer the petition to the Board, General 
Counsel, Administrative Law Judge, 
Hearing Officer, or any other employee 
of the Board designated by the Board, 
as appropriate, for ruling. A petition to 
revoke a subpoena filed during the 
hearing, and a written statement of 
service, shall be filed with the appro-
priate presiding official(s). The Re-
gional Director, or the appropriate pre-
siding official(s) will, as a matter of 
course, cause a copy of the petition to 
revoke to be served on the party on 
whose behalf the subpoena was issued, 
but shall not be deemed to assume re-
sponsibility for such service. The 
Board, General Counsel, Administra-
tive Law Judge, Regional Director, 
Hearing Officer, or any other employee 
of the Board designated by the Board, 
as appropriate, shall revoke the sub-
poena if the evidence the production of 
which is required does not relate to 
any matter under investigation or in 
question in the proceedings, or the sub-
poena does not describe with sufficient 
particularity the evidence the produc-
tion of which is required, or if for any 
other reason sufficient in law the sub-
poena is invalid. The Board, General 
Counsel, Administrative Law Judge, 
Regional Director, Hearing Officer, or 
any other employee of the Board des-
ignated by the Board, as appropriate, 
shall make a simple statement of pro-
cedural or other ground for the ruling 
on the petition to revoke. The petition 
to revoke, any answer thereto, and any 
ruling thereon shall not become part of 
the official record except upon the re-
quest of the party aggrieved by the rul-
ing. 

(f) Upon the failure of any person to 
comply with a subpoena issued, upon 
the request of the party on whose be-
half the subpoena was issued, the Gen-
eral Counsel shall, on behalf of such 
party, institute proceedings in the ap-
propriate district court for the enforce-
ment thereof, unless, in the judgment 
of the General Counsel, the enforce-
ment of such subpoena would be incon-
sistent with law and the policies of the 
Foreign Service Labor-Management 
Relations Statute. The General Coun-
sel shall not be deemed thereby to have 
assumed responsibility for the effective 
prosecution of the same before the 
court thereafter.

§ 1429.8 Stay of action taken by Griev-
ance Board; requests. 

(a) A request for a stay shall be en-
tertained only in conjunction with and 
as a part of an exception to an action 
taken by the Grievance Board under 
part 1425 of this subchapter. The filing 
of an exception shall not itself operate 
as a stay of the action involved in the 
proceedings. 

(b) A timely request for a stay of an 
action taken by the Grievance Board to 
which an exception has been filed shall 
operate as a temporary stay of the 
award. Such temporary stay shall be 
deemed effective from the date of the 
action and shall remain in effect until 
the Board issues its decision and order 
on the exception, or the Board or its 
designee otherwise acts with respect to 
the request for the stay. 

(c) A request for a stay of an action 
taken by the Grievance Board will be 
granted only where it appears, based 
upon the facts and circumstances pre-
sented, that: 

(1) There is a strong likelihood of 
success on the merits of the appeal; 
and 

(2) A careful balancing of all the eq-
uities, including the public interest, 
warrants issuance of a stay.

§ 1429.9 Amicus curiae. 

Upon petition of an interested per-
son, a copy of which petition shall be 
served on the parties, and as the Board 
deems appropriate, the Board may 
grant permission for the presentation 
of written and/or oral argument at any 
stage of the proceedings by an amicus 
curiae and the parties shall be notified 
of such action by the Board.

§ 1429.10 Advisory opinions. 

The Board and the General Counsel 
will not issue advisory opinions.

§ 1429.11 Interlocutory appeals. 

The Board and the General Counsel 
ordinarily will not consider interlocu-
tory appeals.

§ 1429.12 Service of process and pa-
pers by the Board. 

(a) Methods of service. Notices of hear-
ings, reports and findings, decisions of 
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Administrative Law Judges, com-
plaints, written rulings on motions, de-
cisions and orders, and all other papers 
required by this subchapter to be 
issued by the Board, the General Coun-
sel, Regional Directors, Hearing Offi-
cers and Administrative Law Judges, 
shall be served personally or by cer-
tified mail or by telegraph. 

(b) Upon whom served. All papers re-
quired to be served under paragraph (a) 
of this section shall be served upon all 
counsel of record or other designated 
representative(s) of parties, and upon 
parties not so represented. Service 
upon such counsel or representative 
shall constitute service upon the party, 
but a copy also shall be transmitted to 
the party. 

(c) Proof of service. Proof of service 
shall be the verified return by the indi-
vidual serving the papers setting forth 
the manner of such service, the return 
post office receipt, or the return tele-
graph receipt. When service is by mail, 
the date of service shall be the day 
when the matter served is deposited in 
the United States mail. When service is 
to be made to an addressee outside the 
United States, the date of service shall 
be the date received, as evidenced by 
official receipt.

§ 1429.13 Official time. 
If the participation of any employee 

in any phase of any proceeding before 
the Board, including the investigation 
of unfair labor practice charges and 
representation petitions and the par-
ticipation in hearings and representa-
tion elections, is deemed necessary by 
the Board, the General Counsel, any 
Administrative Law Judge, Regional 
Director, Hearing Officer, or other 
agent of the Board designated by the 
Board, such employee shall be granted 
official time for such participation, in-
cluding necessary travel time, as oc-
curs during the employee’s regular 
work hours and when the employee 
would otherwise be in a work or paid 
leave status. In addition, necessary 
transportation and per diem expenses 
shall be paid by the Department.

§ 1429.14 Witness Fees. 
(a) Witnesses (whether appearing vol-

untarily, or under a subpoena) shall be 
paid the fee and mileage allowances 

which are paid subpoenaed witnesses in 
the courts of the United States: Pro-
vided, That any witness who is em-
ployed by the Federal Government 
shall not be entitled to receive witness 
fees in addition to compensation re-
ceived pursuant to §1429.13. 

(b) Witness fees and mileage allow-
ances shall be paid by the party at 
whose instance the witnesses appear, 
except when the witness receives com-
pensation pursuant to (the preceding 
section).

§ 1429.15 Board requests for advisory 
opinions. 

(a) Whenever the Board, pursuant to 
section 1007(c)(2)(f) of the Foreign Serv-
ice Act of 1980 (22 U.S.C. 4107) requests 
an advisory opinion from the Director 
of the Office of Personnel Management 
concerning the proper interpretation of 
rules, regulations, or policy directives 
issued by that Office in connection 
with any matter before the Board, a 
copy of such request, and any response 
thereto, shall be served upon the par-
ties in the matter. 

(b) The parties shall have fifteen (15) 
days from the date of service a copy of 
the response of the Office of Personnel 
Management to file with the Board 
comments on that response which the 
parties wish the Board to consider be-
fore reaching a decision in the matter. 
Such comments shall be in writing and 
copies shall be served upon the parties 
in the manner and upon the Office of 
Personnel Management.

§ 1429.16 General remedial authority. 
The Board shall take any actions 

which are necessary and appropriate to 
administer effectively the provisions of 
chapter 41 of title 22 of the United 
States Code.

Subpart B—General Requirements
§ 1429.21 Computation of time for fil-

ing papers. 
In computing any period of time pre-

scribed by or allowed by this sub-
chapter, except in agreement bar situa-
tions described in § 1422.3(c) of this sub-
chapter, the day of the act, event, or 
default from or after which the des-
ignated period of time begins to run, 
shall not be included. The last day of 
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the period so computed is to be in-
cluded unless it is a Saturday, Sunday, 
or a Federal legal holiday in which 
event the period shall run until the end 
of the next day which is neither a Sat-
urday, Sunday, or a Federal legal holi-
day: Provided, however, In agreement 
bar situations described in § 1422.3 (c) 
and (d), if the sixtieth (60th) day prior 
to the expiration date of an agreement 
falls on Saturday, Sunday or a Federal 
legal holiday, a petition, to be timely, 
must be received by the close of busi-
ness of the last official workday pre-
ceding the sixtieth (60th) day. When 
the period of time prescribed or al-
lowed is seven (7) days or less, inter-
mediate Saturdays, Sundays, and Fed-
eral legal holidays shall be excluded 
from the computations. When this sub-
chapter requires the filing of any 
paper, such document must be received 
by the Board or the officer or agent 
designated to receive such matter be-
fore the close of business on the last 
day of the time limit, if any, for such 
filing or extension of time that may 
have been granted.

§ 1429.22 Additional time after service 
by mail. 

Whenever a party has the right or is 
required to do some act pursuant to 
this subchapter within a prescribed pe-
riod after service of a notice or other 
paper upon such party, and the notice 
or paper is served on such party by 
mail, five (5) days shall be added to the 
prescribed period.

§ 1429.23 Extension; waiver. 
(a) Except as provided in paragraph 

(d) of this section, the Board or Gen-
eral Counsel, or their designated rep-
resentatives, as appropriate, may ex-
tend any time limit provided in this 
subchapter for good cause shown, and 
shall notify the parties of any such ex-
tension. Requests for extensions of 
time shall be filed in writing no later 
than five (5) days before the established 
time limit for filing, shall state the po-
sition of the other parties on the re-
quest for extension, and shall be served 
on the other parties. 

(b) Except as provided in paragraph 
(d) of this section, the Board or Gen-
eral Counsel, or their designated rep-
resentatives, as appropriate, may 

waive any expired time limit in this 
subchapter in extraordinary cir-
cumstances. Request for a waiver of 
time limits shall state the position of 
the other parties and shall be served on 
the other parties. 

(c) The time limits established in 
this subchapter may not be extended or 
waived in any manner other than that 
described in this subchapter. 

(d) The time limits prescribed by 22 
U.S.C. 4114(c) may not be waived.

§ 1429.24 Place and method of filing; 
acknowledgement. 

(a) A document submitted to the 
Board pursuant to this subchapter 
shall be filed with the Board at the ad-
dress set forth in appendix A to this 
chapter XIV. 

(b) A document submitted to the 
General Counsel pursuant to this sub-
chapter shall be filed with the General 
Counsel at the address set forth in ap-
pendix A. 

(c) A document submitted to a Re-
gional Director pursuant to this sub-
chapter shall be filed with the appro-
priate regional office, as set forth in 
appendix A. 

(d) A document submitted to an Ad-
ministrative Law Judge pursuant to 
this subchapter shall be filed with the 
appropriate Administrative Law Judge, 
as set forth in appendix A. 

(e) All documents filed pursuant to 
paragraphs (a), (b), (c) and (d) of this 
section shall be filed by certified mail 
or in person, or if the filing party is 
outside the United States, by the most 
appropriate available means. 

(f) All matters filed under paragraphs 
(a), (b), (c) and (d) of this section shall 
be printed, typed, or otherwise legibly 
duplicated: Carbon copies of type-
written matter will be accepted if they 
are clearly legible. 

(g) Documents in any proceedings 
under this subchapter, including cor-
respondence, shall show the title of the 
proceeding and the case number, if any. 

(h) The original of each document re-
quired to be filed under this subchapter 
shall be signed by the party or by an 
attorney or representative of record for 
the party, or by an officer of the party, 
and shall contain the address and tele-
phone number of the person signing it. 
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(i) A return postal receipt may serve 
as acknowledgement of receipt by the 
Board, General Counsel, Administra-
tive Law Judge, Regional Director, or 
Hearing Officer, as appropriate. The re-
ceiving officer will otherwise acknowl-
edge receipt of documents filed only 
when the filing party so requests and 
includes an extra copy of the document 
or its transmittal letter which the re-
ceiving office will date stamp upon re-
ceipt and return. If return is to be 
made by mail, the filing party shall in-
clude a self-addressed, stamped enve-
lope for the purpose.

§ 1429.25 Number of copies. 
Unless otherwise provided by the 

Board or the General Counsel, or their 
designated representatives, as appro-
priate, or under this subchapter, any 
document or paper filed with the 
Board, General Counsel, Administra-
tive Law Judge, Regional Director, or 
Hearing Officer, as appropriate, under 
this subchapter, together with any en-
closure filed therewith, shall be sub-
mitted in an original and four (4) cop-
ies. A clean copy capable of being used 
as an original for purposes such as fur-
ther reproduction may be substituted 
for the original.

§ 1429.26 Other documents. 
(a) The Board or the General Counsel, 

or their designated representatives, as 
appropriate, may in their discretion 
grant leave to file other documents as 
they deem appropriate. 

(b) A copy of such other documents 
shall be served on the other parties.

§ 1429.27 Service; statement of service. 
(a) Except as provided in § 1423.10 (c) 

and (d), any party filing a document as 
provided in this subchapter is respon-
sible for serving a copy upon all coun-

sel of record or other designated rep-
resentative(s) of parties, upon parties 
not so represented, and upon any inter-
ested person who has been granted per-
mission by the Board pursuant to 
§ 1429.9 to present written and/or oral 
argument as amicus curiae. Service 
upon such counsel or representative 
shall constitute service upon the party, 
but a copy also shall be transmitted to 
the party. 

(b) Service of any document or paper 
under this subchapter, by any party, 
including documents and papers served 
by one party on another, shall be made 
by certified mail or in person. A return 
post office receipt or other written re-
ceipt executed by the party or person 
served shall be proof of service. 

(c) A signed and dated statement of 
service shall be submitted at the time 
of filing. The statement of service shall 
include the names of the parties and 
persons served, their addresses, the 
date of service, the nature of the docu-
ment served, and the manner in which 
service was made. 

(d) The date of service or date served 
shall be in the day when the matter 
served is deposited in the U.S. mail or 
is delivered in person. When service is 
to be made to an addressee outside the 
United States, the date of service shall 
be the date received, as evidenced by 
official receipt.

§ 1429.28 Petitions for amendment of 
regulations. 

Any interested person may petition 
the Board or General Counsel in writ-
ing for amendments to any portion of 
these regulations. Such petition shall 
identify the portion of the regulations 
involved and provide the specific lan-
guage of the proposed amendment to-
gether with a statement of grounds in 
support of such petition.
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SUBCHAPTER D—FOREIGN SERVICE IMPASSE DISPUTES 
PANEL

PART 1470—GENERAL

Subpart A—Purpose

Sec.
1470.1 Purpose.

Subpart B—Definitions

1470.2 Definitions.

AUTHORITY: 22 U.S.C. 4107(c), 4110.

SOURCE: 46 FR 45879, Sept. 15, 1981, unless 
otherwise noted.

Subpart A—Purpose

§ 1470.1 Purpose. 
The regulations contained in this 

subchapter are intended to implement 
the provisions of section 4110 of title 22 
of the United States Code. They pre-
scribed procedures and methods which 
the Foreign Service Impasse Disputes 
Panel may utilize in the resolution of 
negotiation impasses.

Subpart B—Definitions

§ 1470.2 Definitions. 
(a) The term Department as used here-

in shall have the meaning set forth in 
22 U.S.C. 3902 and 4103, and § 1421.4 of 
subchapter C of these regulations. 

(b) The terms labor organization, and 
conditions of employment as used herein 
shall have the meanings set forth in 22 
U.S.C. 4102. 

(c) The term Executive Director means 
the Executive Director of the Federal 
Service Impasse Panel as defined in 5 
U.S.C. 7119(c). 

(d) The terms designated representative 
or designee of the Panel means a Panel 
member, a staff member, or other indi-
vidual designated by the Panel to act 
on its behalf pursuant to 22 U.S.C. 
4110(c)(1). 

(e) The term hearing means a fact-
finding hearing, arbitration hearing, or 
any other hearing procedure deemed 
necessary to accomplish the purposes 
of 22 U.S.C. 4110. 

(f) The term impasse means that point 
in the negotiation of a collective bar-

gaining agreement at which the parties 
are deadlocked, notwithstanding their 
efforts to reach agreement by direct 
negotiations and other voluntary ar-
rangements, if any. 

(g) The term Panel means the For-
eign Service Impasse Disputes Panel 
described in 22 U.S.C. 4110(a) or a 
quorum thereof. 

(h) The term party means the Depart-
ment or the labor organization partici-
pating in the negotiation of a collec-
tive bargaining agreement. 

(i) The term quorum means three (3) 
or more members of the Panel. 

(j) The term voluntary arrangements 
means any appropriate technique, not 
inconsistent with the provisions of 22 
U.S.C. 4110, used by the parties to as-
sist in the negotiation of a collective 
bargaining agreement.

PART 1471—PROCEDURES OF THE 
PANEL

Sec.
1471.1 Request for Panel consideration. 
1471.2 Content of request. 
1471.3 Where to file. 
1471.4 Copies and service. 
1471.5 Investigation of request; Panel rec-

ommendation and assistance. 
1471.6 Preliminary hearing procedures. 
1471.7 Conduct of hearing and prehearing 

conference. 
1471.8 Report and recommendations. 
1471.9 Duties of each party following receipt 

of recommendations. 
1471.10 Final action by the Panel.

APPENDIX A TO CHAPTER XIV—CURRENT AD-
DRESSES AND GEOGRAPHIC JURISDICTIONS

APPENDIX B TO CHAPTER XIV—MEMORANDUM 
DESCRIBING THE AUTHORITY AND ASSIGNED 
RESPONSIBILITIES OF THE GENERAL COUN-
SEL OF THE FEDERAL LABOR RELATIONS 
AUTHORITY UNDER THE FOREIGN SERVICE 
LABOR-MANAGEMENT RELATIONS STATUTE

AUTHORITY: 22 U.S.C. 4107(c), 4110.

SOURCE: 46 FR 45879, Sept. 15, 1981, unless 
otherwise noted.

§ 1471.1 Request for Panel consider-
ation. 

If direct negotiations and other vol-
untary arrangements for settlement, if 
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any, fail to resolve a negotiation im-
passe: 

(a) Either party, or the parties joint-
ly, may request the Panel to consider 
the matter by filing a request as here-
inafter provided; or 

(b) The Panel may, pursuant to 22 
U.S.C. 4110(a), undertake consideration 
of the matter upon request of the Exec-
utive Director.

§ 1471.2 Content of request. 
A request from a party or parties to 

the Panel for consideration of an im-
passe must be in writing and include 
the following information: 

(a) Identification of the parties and 
individuals authorized to act on their 
behalf; 

(b) Statement of issues at impasse 
and the summary of positions of the 
initiating party or parties with respect 
to those issues; and 

(c) Number, length, and dates of ne-
gotiation sessions held, including the 
nature and extent of all other vol-
untary arrangements utilized.

§ 1471.3 Where to file. 
Requests to the Panel provided for in 

this part, and inquiries or correspond-
ence on the status of impasses or other 
related matters, should be directed to 
the Executive Director, Federal Serv-
ice Impasses Panel, Suite 209, 1730 K 
Street NW., Washington, D.C. 20006.

§ 1471.4 Copies and service. 
Any party submitting a request for 

Panel consideration of an impasse and 
any party submitting a response to 
such requests shall file an original and 
one copy with the Panel, shall serve a 
copy promptly on the other party to 
the dispute, and shall file a statement 
of such service with the Executive Di-
rector. When the Panel acts on a re-
quest from the Executive Director, it 
will notify the parties to the dispute.

§ 1471.5 Investigation of request; Panel 
recommendation and assistance. 

Upon receipt of a request for consid-
eration of an impasse, the Panel or its 
designee will promptly conduct an in-
vestigation. After due consideration, 
the Panel shall either: 

(a) Decline to assert jurisdiction in 
the event that it finds that no impasse 

exists or that there is other good cause 
for not asserting jurisdiction, in whole 
or in part, and so advise the parties in 
writing, stating its reasons; or 

(b) Recommend to the parties proce-
dures, including but not limited to ar-
bitration, for the resolution of the im-
passe and/or assist them in resolving 
the impasse through whatever methods 
and procedures the Panel considers ap-
propriate.

§ 1471.6 Preliminary hearing proce-
dures. 

When the Panel determines that a 
hearing is necessary under § 1471.5 it 
will: 

(a) Appoint one or more of its des-
ignees to conduct such hearing; and 

(b) Issue and serve upon each of the 
parties a notice of hearing and a notice 
of prehearing conference, if any. The 
notice will state (1) the names of the 
parties to the dispute; (2) the date, 
time, place, type, and purpose of the 
hearing; (3) the date, time, place, and 
purpose of the prehearing conference, if 
any; (4) the name of the designated rep-
resentative appointed by the Panel; 
and (5) the issues to be resolved.

§ 1471.7 Conduct of hearing and pre-
hearing conference. 

(a) A designated representative of the 
Panel, when so appointed to conduct a 
hearing, shall have the authority on 
behalf of the Panel to: 

(1) Administer oaths, take the testi-
mony or deposition of any person under 
oath, receive other evidence, and issue 
subpoenas; 

(2) Conduct the hearing in open or in 
closed session at the discretion of the 
designated representative for good 
cause shown; 

(3) Rule on motions and requests for 
appearance of witnesses and the pro-
duction of records; 

(4) Designate the date on which 
posthearing briefs, if any, shall be sub-
mitted (an original and one (1) copy of 
each brief, accompanied by a state-
ment of service, shall be submitted to 
the designated representative of the 
Panel with a copy to the other party); 
and 

(5) Determine all procedural matters 
concerning the hearing, including the 
length of sessions, conduct of persons 
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in attendance, recesses, continuances, 
and adjournments; and take any other 
appropriated procedural action which, 
in the judgment of the designated rep-
resentative, will promote the purpose 
and objectives of the hearing. 

(b) A prehearing conference may be 
conducted by the designated represent-
ative of the Panel in order to: 

(1) Inform the parties of the purpose 
of the hearing and the procedures 
under which it will take place; 

(2) Explore the possibilities of obtain-
ing stipulations of fact; 

(3) Clarify the positions of the parties 
with respect to the issues to be heard; 
and 

(4) Discuss any other relevant mat-
ters which will assist the parties in the 
resolution of the dispute. 

(c) An official reporter shall make 
the only official transcript of a hear-
ing. Copies of the official transcript 
may be examined and copied at the Of-
fice of the Executive Director in ac-
cordance with part 1411 of this chapter.

§ 1471.8 Report and recommendations. 

(a) When a report is issued after a 
hearing conducted pursuant to §§ 1471.6 
and 1471.7, it normally shall be in writ-
ing and, when authorized by the Panel, 
shall contain recommendations. 

(b) A report of the designated rep-
resentative containing recommenda-
tions shall be submitted to the parties, 
with two (2) copies to the Executive Di-
rector, within a period normally not to 
exceed thirty (30) calendar days after 
receipt of the transcript or briefs, if 
any. 

(c) A report of the designated rep-
resentative not containing rec-
ommendations shall be submitted to 
the Panel with a copy to each party 
within a period normally not to exceed 
thirty (30) calendar days after receipt 
of the transcript or briefs, if any. The 
Panel shall then take whatever action 
it may consider appropriate or nec-
essary to resolve the impasse.

§ 1471.9 Duties of each party following 
receipt of recommendations. 

(a) Within thirty (30) days after re-
ceipt of a report containing rec-
ommendations of the Panel or its des-
ignated representative, each party 

shall, after conferring with the other, 
either: 

(1) Accept the recommendations and 
so notify the Executive Director; or 

(2) Reach a settlement of all unre-
solved issues and submit a written set-
tlement statement to the Executive Di-
rector; or 

(3) Submit a written statement to 
the Executive Director setting forth 
the reasons for not accepting the rec-
ommendations and for not reaching a 
settlement of all unresolved issues. 

(b) A reasonable extension of time 
may be authorized by the Executive Di-
rector for good cause shown when re-
quested in writing by either party prior 
to the expiration of the time limits. 

(c) All papers submitted to the Exec-
utive Director under this section shall 
be filed in duplicate, along with a 
statement of service showing that a 
copy has been served on the other 
party to the dispute.

§ 1471.10 Final action by the Panel. 

(a) If the parties do not arrive at a 
settlement as a result of or during ac-
tion taken under §§ 1471.5(a)(2), 1471.6, 
1471.7, 1471.8, and 1471.9, the Panel may 
take whatever action is necessary and 
not inconsistent with 22 U.S.C. 4110 to 
resolve the impasse, including but not 
limited to methods and procedures 
which the Panel considers appropriate, 
such as directing the parties to accept 
a factfinder’s recommendations, order-
ing binding arbitration conducted ac-
cording to whatever procedure the 
Panel deems suitable, and rendering a 
binding decision. 

(b) In preparation for taking such 
final action, the Panel may hold hear-
ings, administer oaths, take the testi-
mony or deposition of any person under 
oath, and issue subpoenas as provided 
in 22 U.S.C. 4110(c)(2), or it may appoint 
or designate one or more individuals 
pursuant to 22 U.S.C. 4110(c)(1) to exer-
cise such authority on its behalf. 

(c) When the exercise of authority 
under this section requires the holding 
of a hearing, the procedure contained 
in § 1471.7 shall apply. 

(d) Notice of any final action of the 
Panel shall be promptly served upon 
the parties, and the action shall be 
binding on such parties during the 
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term of the agreement, unless they 
agree otherwise. 

(e) All papers submitted to the Exec-
utive Director under this section shall 
be filed in duplicate, along with a 
statement of service showing that a 
copy has been served on the other 
party to the dispute.

APPENDIX A TO CHAPTER XIV—CURRENT 
ADDRESSES AND GEOGRAPHIC JURIS-
DICTIONS 

(a) The Office address of the Board is as 
follows:

1900 E Street, NW., Room 7469, Washington, 
DC 20424. Telephone: Office of Executive 
Director, FTS—254–9595; Commercial—(202) 
254–9595. Office of Operations, FTS—254–
7362; Commercial—(202) 254–7362

(b) The Office address of the General Coun-
sel is as follows:

1900 E Street, NW., Room 7469, Washington, 
DC 20424. Telephone: FTS—632–6264; Com-
mercial—(202) 632–6264

(c) The Office address of the Chief Adminis-
trative Law Judge is as follows:

1111 20th Street, NW., Room 416, Washington, 
DC 20036. Telephone: FTS—653–7375; Com-
mercial—(202) 653–7375

(d) The Office addresses of Regional Direc-
tors of the Authority are as follows:

(1) Boston Regional Office, 441 Stuart 
Street, 9th Floor, Boston, MA 02116. Tele-
phone: FTS—223–0920; Commercial—(617) 
223–0920

(2) New York Regional Office, 26 Federal 
Plaza, Room 241, New York, NY 10278. 
Telephone: FTS—264–4934; Commercial—
(212) 264–4934
(i) Philadelphia Sub-Regional Office, 325 

Chestnut Street, Mall Building, Room 
5000, Philadelphia, PA 19106. Telephone: 
FTS—597–1527; Commercial—(215) 597–
1527

(3) Washington Regional Office, 1133 15th 
Street, NW., Suite 300, Washington, DC 
20005. Telephone: FTS—653–8452; Com-
mercial—(202) 653–8452

(4) Atlanta Regional Office, 1776 Peachtree 
Street, NW., Suite 501, North Wing, At-
lanta, GA 30309. Telephone: FTS—257–
2324; Commercial—(404) 881–2324 or 881–
2325

(5) Chicago Regional Office, 175 W. Jackson 
Blvd., Suite 1359–A, Chicago, IL 60604. 
Telephone: FTS—886–3468 or 886–3469; 
Commercial—(312) 353–6306
(i) Cleveland Sub-Regional Office, 1301 Su-

perior Avenue, Suite 230, Cleveland, OH 
44114. Telephone: FTS—293–2114; Com-
mercial—(216) 522–2114

(6) Dallas Regional Office, Downtown Post 
Office Station, Bryan and Ervay Streets, 
P.O. Box 2640, Dallas, TX 75221. Tele-
phone: FTS—729–4996; Commercial—(214) 
767–4996

(7) Kansas City Regional Office, City Center 
Square, 1100 Main Street, Suite 680, Kan-
sas City, MO 64105. Telephone: FTS—758–
2199; Commercial—(816) 374–2199
(i) Denver Sub-Regional Office, 1531 Stout 

Street, Suite 301, Denver, CO 80202. 
Telephone: FTS—327-5224; Commer-
cial—(303) 837-5224

(8) Los Angeles Regional Office, 350 So. 
Figueroa Street, 10th Floor, World Trade 
Center, Los Angeles, CA 90071. Tele-
phone: FTS—798–3805; Commercial—(213) 
688–3805
(i) Honolulu Sub-Regional Office, Room 

3206, 300 Alamoana Blvd., Honolulu, Ha-
waii 96850. Telephone: FTS—556–0220 
through San Francisco FTS Operator; 
Commercial—(808) 546–8355

(9) San Francisco Regional Office, 530 Bush 
Street, Room 542, San Francisco, CA 
94108. Telephone: FTS—556–8105; Com-
mercial—(415) 556–8105

(e) The Office address of the Panel is as fol-
lows:

1730 K Street, NW., Suite 209, Washington, 
DC 20006. Telephone: FTS—653–7078; Com-
mercial—(202) 653–7078

(f) The geographic jurisdictions of the Re-
gional Directors of the Authority, are as fol-
lows:

State or other locality Regional office 

Alabama Atlanta 
Alaska San Francisco 
Arizona Los Angeles 
Arkansas Dallas 
California Los Angeles/San 

Francisco 1

Colorado Kansas City 
Connecticut Boston 
Delaware New York 
District of Columbia Washington, DC 
Florida Atlanta 
Georgia Atlanta 
Hawaii and all land and 

water areas west of 
the continents of 
North and South 
America (except 
coastal islands) to 
long. 901⁄4E 

Los Angeles 

Idaho San Francisco 
Illinois Chicago 
Indiana Chicago 
Iowa Kansas City 
Kansas Kansas City 
Kentucky Atlanta 
Louisiana Dallas 
Maine Boston 
Maryland Washington, DC 
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State or other locality Regional office 

Massachusetts Boston 
Michigan Chicago 
Minnesota Chicago 
Mississippi Atlanta 
Missouri Kansas City 
Montana Kansas City 
Nebraska Kansas City 
Nevada San Francisco 
New Hampshire Boston 
New Jersey New York 
New Mexico Dallas 
New York Boston/New York 2

North Carolina Atlanta 
North Dakota Kansas City 
Ohio Chicago 
Oklahoma Dallas 
Oregon San Francisco 
Pennsylvania New York 
Puerto Rico New York 
Rhode Island Boston 
South Carolina Atlanta 
South Dakota Kansas City 
Tennessee Atlanta 
Texas Dallas 
Utah Kansas City 
Vermont Boston 
Virginia Washington, DC/

Atlanta 3

Washington San Francisco 
West Virginia Washington, DC 
Wisconsin Chicago 
Wyoming Kansas City 
Virgin Islands New York 
Panama/Limited FLRA 

jurisdiction 
Dallas 

All land and water areas 
east of the continents 
of North and South 
America to long. 
901⁄4E, except the Vir-
gin Islands, Panama 
(limited FLRA juris-
diction), Puerto Rico 
and coastal islands 

Washington 

1 San Francisco includes the following California 
counties: Monterey, Kings, Tulare, Inyo, and all 
counties north thereof. All counties in California 
south thereof are within the Los Angeles jurisdic-
tion. 

2 New York includes the following counties: Ul-
ster, Sullivan, Greene, Columbia and all counties 
south thereof. All counties in New York state north 
thereof are in the jurisdiction of Boston. 

3 Washington, DC includes the following counties 
in Virginia: Alexandria, Fairfax, Fauquier, Loudoun 
and Prince William. All other counties within Vir-
ginia are in the jurisdiction of Atlanta. 

[46 FR 45881, Sept. 15, 1981]

APPENDIX B TO CHAPTER XIV—MEMO-
RANDUM DESCRIBING THE AUTHORITY 
AND ASSIGNED RESPONSIBILITIES OF 
THE GENERAL COUNSEL OF THE FED-
ERAL LABOR RELATIONS AUTHORITY 
UNDER THE FOREIGN SERVICE 
LABOR-MANAGEMENT RELATIONS 
STATUTE

The statutory authority and responsibility 
of the General Counsel of the Federal Labor 
Relations Board are stated in section 4108 
subsections (1), (2) and (3), of the Foreign 
Service Labor-Management Relations Stat-
ute as follows: 

SECTION 4108 FUNCTIONS OF THE GENERAL 
COUNSEL

The General Counsel may— 
(A) investigate alleged unfair labor prac-

tices under this chapter, 
(B) file and prosecute complaints under 

this chapter, and 
(C) exercise such other powers of the Board 

as the Board may prescribe. 
This memorandum is intended to describe 

the statutory authority and set forth the 
prescribed duties and authority of the Gen-
eral Counsel of the Federal Labor Relations 
Authority under the Foreign Service Stat-
ute, effective February 15, 1981. 

I. Case handling— A. Unfair labor practice 
cases. The General Counsel has full and final 
authority and responsibility, on behalf of the 
Board, to accept and investigate charges 
filed, to enter into and approve the informal 
settlement of charges, to approve withdrawal 
requests, to dismiss charges, to determine 
matters concerning the consolidation and 
severance of cases before complaint issues, 
to issue complaints and notices of hearing, 
to appear before Administrative Law Judges 
in hearings on complaints and prosecute as 
provided in the Board’s and the General 
Counsel’s rules and regulations, and to ini-
tiate and prosecute injunction proceedings 
as provided for in section 4109(d) of the For-
eign Service Statute. After issuance of the 
Administrative Law Judge’s decision, the 
General Counsel may file exceptions and 
briefs and appear before the Board in oral ar-
gument, subject to the Board’s and the Gen-
eral Counsel’s rules and regulations. 

B. Compliance actions (injunction pro-
ceedings). The General Counsel is authorized 
and responsible, on behalf of the Board, to 
seek and effect compliance with the Board’s 
orders and make such compliance reports to 
the Board as it may from time to time re-
quire.
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On behalf of the Board, the General Counsel 
will, in full accordance with the directions of 
the Board, initiate and prosecute injunction 
proceedings as provided in section 4109(d) of 
the Foreign Service Statute: Provided how-
ever, That the General Counsel will initiate 
and conduct injunction proceedings under 
section 4109(d) of the Foreign Service Stat-
ute only upon approval of the Board. 

C. Representation cases. The General Coun-
sel is authorized and has responsibility, on 
behalf of the Board, to receive and process, 
in accordance with the decisions of the 
Board and with such instructions and rules 
and regulations as may be issued by the 
Board from time to time, all petitions filed 
pursuant to sections 4111 and 4118(c) of the 
Foreign Service Statute. The General Coun-
sel is also authorized and has responsibility 
to supervise or conduct elections pursuant to 
section 4111 of the Foreign Service Statute 
and to enter into consent election agree-
ments in accordance with section 4111(g) of 
the Foreign Service Statute.
The authority and responsibility of the Gen-
eral Counsel in representation cases shall ex-
tend, in accordance with the rules and regu-
lations of the Board and the General Coun-
sel, to all phases of the investigation 
through the conclusion of the hearing (if a 
hearing should be necessary to resolve dis-
puted issues), but all matters involving 
decisional action after such hearings are re-
served by the Board to itself. In the event a 
direction of election should issue by the 
Board, the authority and responsibility of 
the General Counsel, as herein prescribed, 
shall attach to the conduct of the ordered 
election, the initial determination of the va-
lidity of challenges and objections to the 
conduct of the election and other similar 
matters, except that if appeals shall be 
taken from the General Counsel’s action on 
the validity of challenges and objections, 
such appeals will be directed to and decided 
by the Board in accordance with its proce-
dural requirements. If challenged ballots 
would not affect the election results and if 
no objections are filed within five days after 
the conduct of the Board-directed election 
under the provisions of section 4111 of the 
Foreign Service Statute, the General Coun-
sel is authorized and has responsibility, on 
behalf of the Board, to certify to the parties 

the results of the election in accordance with 
regulations prescribed by the Board and the 
General Counsel.

Appeals from the refusal of the General 
Counsel to issue a notice of hearing, from 
the conclusions contained in a report and 
findings issued by the General Counsel, or 
from the dismissal by the General Counsel of 
any petition, will be directed to and decided 
by the Board, in accordance with its proce-
dural requirements.

In processing election petitions filed pursu-
ant to section 4111 of the Foreign Service 
Statute and petitions filed pursuant to sec-
tion 4118(c) of the Foreign Service Statute, 
the General Counsel is authorized to conduct 
an appropriate investigation as to the au-
thenticity of the prescribed showing of inter-
est and, upon making a determination to 
proceed, where appropriate, to supervise or 
conduct a secret ballot election or certify 
the validity of a petition for determination 
of eligibility for dues allotment. After an 
election, if there are no challenges or objec-
tions which require a hearing by the Board, 
the General Counsel shall certify the results 
thereof, with appropriate copies lodged in 
the Washington, DC, files of the Board.S8010

II. Liaison with other governmental agencies. 
The General Counsel is authorized and has 
responsibility, on behalf of the Board, to 
maintain appropriate and adequate liaison 
and arrangements with the Office of the As-
sistant Secretary of Labor for Labor-Man-
agement Relations with reference to the fi-
nancial and other reports required to be filed 
with the Assistant Secretary pursuant to 
section 4117 of the Foreign Service Statute 
and the availability to the Board and the 
General Counsel of the contents thereof. The 
General Counsel is authorized and has re-
sponsibility, on behalf of the Board, to main-
tain appropriate and adequate liaison with 
the Foreign Service Grievance Board with 
respect to functions which may be performed 
by the Foreign Service Grievance Board. 

III. To the extent that the above-described 
duties, powers and authority rest by statute 
with the Board, the foregoing statement con-
stitutes a prescription and assignment of 
such duties, powers and authority, whether 
or not so specified. 

[46 FR 45882, Sept. 15, 1981]
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PART 1500—SUNSHINE 
REGULATIONS

Sec.
1500.1 Purpose and scope. 
1500.2 Policy. 
1500.3 Definitions. 
1500.4 Open meetings. 
1500.5 Grounds on which meetings may be 

closed. 
1500.6 Procedure for announcing meetings. 
1500.7 Procedure for closing meetings. 
1500.8 Changing the time and place of, and 

reconsideration of opening or closing a 
meeting. 

1500.9 Transcripts, recording of closed meet-
ings.

AUTHORITY: 5 U.S.C. 552b.

SOURCE: 48 FR 55842, Dec. 16, 1983, unless 
otherwise noted.

§ 1500.1 Purpose and scope. 
The purpose of this part is to effec-

tuate the provisions of the Government 
in the Sunshine Act. These procedures 
apply to meetings of the Board of Di-
rectors of the African Development 
Foundation.

§ 1500.2 Policy. 
It is the policy of the African Devel-

opment Foundation to provide the pub-
lic with the fullest practical informa-
tion regarding its decision-making 
process, while protecting the rights of 
individuals and the ability of the Foun-
dation to carry out its responsibilities.

§ 1500.3 Definitions. 
As used in this part: 
Board or Board of Directors means the 

collegial body that conducts the busi-
ness of the African Development Foun-
dation as specified in title V, section 
507 of the International Security and 
Development Cooperation Act of 1980, 
Pub. L. 96–533 (22 U.S.C. 290 h–5). 

Meeting means the deliberations of a 
quorum of the Directors of the Founda-
tion required to take action on behalf 
of the Foundation where such delibera-
tions determine or result in the joint 
conduct or disposition of official Foun-
dation business, but does not apply to 
deliberations to take action to open or 
close a meeting. (See § 1500.5.) 

Member means an individual who be-
longs to the ADF Board of Directors. 

Public Observation means attendance 
at any meeting but does not include 

participation, or attempted participa-
tion, in such meeting in any manner.

§ 1500.4 Open meetings. 
(a) Members shall not jointly conduct 

or dispose of Foundation business other 
than in accordance with these proce-
dures. Every portion of every meeting 
of the Board of Directors shall be open 
to public observation, subject to the 
exceptions provided in § 1500.5. 

(b) The Secretary of the Foundation 
shall be responsible for assuring that 
ample space, sufficient visibility, and 
adequate acoustics are provided for 
public observation of meetings of the 
Board of Directors.

§ 1500.5 Grounds on which meetings 
may be closed. 

(a) The Foundation shall open every 
portion of every meeting of the Foun-
dation for public observation, except 
where the Foundation determines that 
such portion or portions of its meeting 
or the disclosure of such information is 
likely to: 

(1) Disclose matters that are: 
(i) Specifically authorized under cri-

teria established by an executive order 
to be kept secret in the interests of na-
tional defense on foreign policy, and 

(ii) In fact properly classified pursu-
ant to such executive order; 

(2) Relate solely to the internal per-
sonnel rules and practice of the Foun-
dation; 

(3) Disclose matters specifically ex-
empted from disclosure by statute, pro-
vided that such statute: 

(i) Requires that the matters be with-
held from the public in such manner as 
to leave no discretion on the issue, or 

(ii) Has established practical criteria 
for withholding or refers to particular 
types of matters to be withheld; 

(4) Disclose trade secrets and com-
mercial or financial information which 
has been obtained from a person and is 
privileged or confidential; 

(5) Involve accusing any person of a 
crime, or formally censuring any per-
son; 

(6) Disclose information of a personal 
nature where disclosure would con-
stitute a clearly unwarrented invasion 
of personal privacy; 

(7) Disclose investigatory records 
compiled for law enforcement purposes, 
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or information which if written would 
be contained in such records, but only 
to the extent that the production of 
such records or information would: 

(i) Interfere with enforcement pro-
ceedings, 

(ii) Deprive a person of a right to fair 
trial or an impartial adjudication, 

(iii) Constitute an unwarranted inva-
sion of personal privacy, 

(iv) Disclose the identity of a con-
fidential source and, in the case of a 
record compiled by a criminal law en-
forcement authority in the course of a 
criminal investigation or by an agency 
conducting a lawful national security 
intelligence investigation, confidential 
information furnished only by the con-
fidential source, 

(v) Disclose investigative techniques 
and procedures, or 

(vi) Endanger the life or physical 
safety of law enforcement personnel; 

(8) Disclose information the pre-
mature disclosure of which would be 
likely to significantly frustrate imple-
mentation of a proposed agency action. 
This shall not apply in any instance 
where the Foundation has already dis-
closed to the public the content or na-
ture of its proposed action or where the 
Foundation is required by law to make 
such disclosure on its own initiative 
prior to taking final Foundation action 
on such proposal; 

(9) Specifically concern the Founda-
tion’s issuance of a subpoena; the 
Foundation’s participation in a civil 
action or proceeding, or an arbitration; 
or an action in a foreign court or inter-
national tribunal; or the initiation, 
conduct, or disposition by the Founda-
tion of a particular case of formal 
agency adjudication pursuant to the 
procedures in section 554 of title 5 of 
the United States Code, or otherwise 
involving a determination on the 
record after an opportunity for a hear-
ing. 

(b) Meetings of the Board of Direc-
tors shall not be closed pursuant to 
paragraph (a) of this section when the 
Foundation finds that the public inter-
est requires that they be open.

§ 1500.6 Procedure for announcing 
meetings. 

(a) In the case of each meeting of the 
Board of Directors, the Foundation 

shall make public, at least one week 
before the meeting, the following infor-
mation: 

(1) Time of the meeting; 
(2) Place of the meeting; 
(3) Subject matter of the meeting; 
(4) Whether the meeting or parts 

thereof are to be open or closed to the 
public; and 

(5) The name and telephone number 
of the person designated by the Board 
to respond to requests for information 
about the meeting. 

(b) The period of one week for the 
public announcement required by para-
graph (a) of this section may be re-
duced if a majority of the Board of Di-
rectors of the Foundation determines 
by a recorded vote that the Foundation 
requires that such a meeting be called 
at an earlier date, in which case the 
Foundation shall make public an-
nouncement of the time, place, and 
subject matter of such meeting, and 
whether open or closed to the public, at 
the earliest practicable time. 

(c) Immediately following the public 
announcement, the Foundation shall 
publish the announcement in the FED-
ERAL REGISTER.

(d) The earliest practicable time, as 
used in this subsection, means as soon 
as possible, which should not be later 
than the commencement of the meet-
ing or portion in question. 

(e) The Secretary of the Foundation 
shall use reasonable means to assure 
that the public is fully informed by the 
public announcements required by this 
section. Such public announcements 
may be made by posting notices in the 
public areas of the Foundation’s head-
quarters and mailing notices to the 
persons on a list maintained for those 
who want to receive such announce-
ments.

§ 1500.7 Procedure for closing meet-
ings. 

(a) Action to close a meeting or a 
portion thereof, pursuant to the ex-
emptions set forth in § 1500.5, shall be 
taken only when: 

(1) A majority of the membership of 
the Foundation’s Board of Directors 
votes to take such action. That vote 
shall determine whether or not any 
portion or portions of a meeting or por-
tions of a series of meetings may be 
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closed to public, obervation for any of 
the reasons provided in § 1500.5 and 
whether or not the public interest nev-
ertheless requires that portion of the 
meeting or meetings remain open. A 
single vote may be taken with respect 
to a series of meetings, a portion or 
portions of which are proposed to be 
closed to the public, or with respect to 
any information concerning such series 
of meetings, so long as each meeting in 
such series involves the same par-
ticular matters and is scheduled to be 
held no more than thirty days after the 
initial meeting in such series. The vote 
of each Board member participating in 
such vote shall be recorded, and no 
proxies shall be allowed. 

(2) Whenever any person whose inter-
ests may be directly affected by a por-
tion of a meeting requests that the 
Foundation close such portion to the 
public for any of the reasons referred 
to in § 1500.5 (a) (5), (6), or (7), the Foun-
dation, upon request of any one of its 
Board members, shall take a recorded 
vote whether to close such portion of 
the meeting. 

(b) Within one day of any vote taken, 
the Foundation shall make publicly 
available a written copy of such vote, 
reflecting the vote of each member on 
the question, and a full written expla-
nation of the action to close a portion 
of or the entire meeting, together with 
a list of persons expected to attend the 
meeting and their affiliations. 

(c) For every closed meeting, the 
General Counsel of the Foundation 
shall publicly certify prior to a Board 
of Directors’ vote on closing the meet-
ing that, in his or her opinion, the 
meeting may be closed to the public, 
and shall state each relevant exemp-
tive provision. A copy of such certifi-
cation, together with a statement from 
the presiding officer of the meeting 
setting forth the time and place of the 
meeting and the persons present, shall 
be retained by the Foundation.

§ 1500.8 Changing the time and place 
of, and reconsideration of opening 
or closing a meeting. 

The time or place of a Board meeting 
may be changed following the public 
announcement only if the Foundation 
publicly announces such change at the 
earliest practicable time. The subject 

matter of a meeting, or the determina-
tion of the Foundation to open or close 
a meeting, or portion of a meeting, to 
the public, may be changed following 
the public announcement only if a ma-
jority of the Board of Directors deter-
mines by a recorded vote that Founda-
tion business so requires and that no 
earlier announcement of the change 
was possible, and the Foundation pub-
licly announces such change and the 
vote of each member upon change at 
the earliest practicable time.

§ 1500.9 Transcripts, recording of 
closed meetings. 

(a) The Foundation shall maintain a 
complete transcript or electronic re-
cording adequate to record fully the 
proceedings of each meeting, or portion 
of a meeting, closed to the public. 

(b) The Foundation, after review by 
the General Counsel, shall make 
promptly available to the public in a 
place easily accessible to the public the 
transcript or electronic recording of 
the discussion of any item on the agen-
da, or any item of the testimony of any 
witness received at the Board meeting, 
except for such item or items of discus-
sion or testimony as the Foundation 
determines to contain information 
which may be withheld under §1500.5. 
Copies of such transcript, or a tran-
scription of such recording, disclosing 
the identify of each speaker, shall be 
furnished to any person at the actual 
cost of duplication or transcription. 
The Foundation shall maintain a com-
plete verbatim copy of the transcript 
or a complete electronic recording of 
each meeting, or portion of a meeting, 
closed to the public, for a period of at 
least two years after such meeting, or 
until one year after the conclusion of 
any Foundation proceeding with re-
spect to which the meeting or portion 
was held, whichever occurs later.

PART 1501—ORGANIZATION

Substantive Rule of General Applicability

Sec.
1501.1 Introduction. 
1501.2 Background. 
1501.3 Description of central organization 

and location of offices. 
1501.4 Availability of information per-

taining to Foundation operations. 
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1501.5 Substantive rules of general applica-
bility.

AUTHORITY: 22 U.S.C. 290h; 5 U.S.C. 552.

SOURCE: 50 FR 18861, May 3, 1985, unless 
otherwise noted.

Substantive Rule of General 
Applicability

§ 1501.1 Introduction. 

The regulations of this part are 
issued pursuant to the provisions of the 
Freedom of Information Act, 5 U.S,C. 
552.

§ 1501.2 Background. 

(a) The African Development Founda-
tion (‘‘ADF’’) is a wholly-owned cor-
poration of the United States Govern-
ment, created by the African Develop-
ment Foundation Act (title V, Pub. L. 
96–533, 94 Stat. 3151 (22 U.S.C. 290h)). It 
is a non-profit, non-stock issuing, tax-
exempt corporation, and is subject to 
title I of the Government Corporation 
Control Act (31 U.S.C. 9101 et seq.). 

(b) The primary function of ADF is to 
extend financial assistance in the form 
of grants, loans and loan guarantees to 
African private and public entities to 
support self-help activities at the local 
level in African countries, and to fund 
development research by Africans. Pri-
ority shall be given to projects which 
community groups undertake to foster 
their own development and which in-
volve maximum feasible participation 
of the poor. The maximum assistance 
which may be extended for a single 
project is $250,000.

§ 1501.3 Description of central organi-
zation and location of offices. 

(a) The management of ADF is vested 
in a Board of Directors (hereinafter re-
ferred to as the ‘‘Board’’) consisting of 
a Chairperson, a Vice Chairperson and 
five other members appointed by the 
President, by and with the advice and 
consent of the Senate. Five of the 
members are appointed from private 
life and two from among the officers 
and employees of agencies of the 
United States concerned with African 
affairs. The Board establishes policy 
for the Foundation and is responsible 
for its management. 

(b) The Board is required to appoint a 
President of the Foundation upon such 
terms as it may determine. The Presi-
dent has responsibility for directing 
the day to day activities of the Foun-
dation. He is assisted by a Vice Presi-
dent, a Congressional liaison officer, a 
Public Affairs officer, a General Coun-
sel, and the following staff units: 

(1) Office of Administration and Fi-
nance. This office is responsible for the 
management of the administrative, 
budgeting, financial and personnel ac-
tivities of the Foundation. 

(2) Office of Research and Evaluation. 
This office is responsible for evalu-
ating, or assisting grantees to evalu-
ate, ADF funded projects; for moni-
toring evaluations and analyses of 
grassroots projects conducted by other 
funding or research organizations; and 
for identifying and providing assist-
ance to indigenous researchers in Afri-
ca working in development projects at 
the local level. 

(3) Office of Program and Field Oper-
ations. This office is responsible for 
identifying, reviewing and monitoring 
projects funded by the Foundation. 

(c) The Board is also required to es-
tablish an Advisory Council made up of 
individuals knowledgeable about devel-
opment activities in Africa, and to con-
sult with the Council at least once 
each year. The Council shall have not 
more than 25 members appointed for a 
period of two years with an option to 
be reappointed for an additional year. 

(d) The Board of Directors and the 
aforementioned officers, together with 
the other employees of the Foundation, 
constitute the central organization of 
ADF, and are located and function at 
ADF headquarters, 1724 Massachusetts 
Avenue NW., Suite 200, Washington, DC 
20036. It is anticipated that in the fu-
ture a field organization will be estab-
lished with offices in selected cities in 
Africa, but this has not yet occurred.

§ 1501.4 Availability of information 
pertaining to Foundation oper-
ations. 

Rules of procedure and forms used for 
the funding of ADF projects may be ob-
tained upon application to the Office of 
Program and Field Operations at ADF 

VerDate Aug<23>2002 13:19 Sep 03, 2002 Jkt 197072 PO 00000 Frm 00456 Fmt 8010 Sfmt 8010 Y:\SGML\197072T.XXX 197072T



457

African Development Foundation § 1502.4

headquarters, 1724 Massachusetts Ave-
nue NW., Suite 200, Washington, DC 
20036.

§ 1501.5 Substantive rules of general 
applicability. 

ADF’s regulations published under 
the provisions of the Administrative 
Procedure Act are found in chapter XV 
of title 22 of the Code of Federal Regu-
lations and the FEDERAL REGISTER. 
These regulations are supplemented 
from time to time by amendments ap-
pearing initially in the FEDERAL REG-
ISTER.

PART 1502—AVAILABILITY OF 
RECORDS

Sec.
1502.1 Introduction. 
1502.2 Definitions. 
1502.3 Access to Foundation records. 
1502.4 Written requests. 
1502.5 Records available at the Foundation. 
1502.6 Records of other departments and 

agencies. 
1502.7 Fees. 
1502.8 Exemptions. 
1502.9 Processing of requests. 
1502.10 Judicial review.

AUTHORITY: 5 U.S.C. 552 and 22 U.S.C. 290h–
4.

SOURCE: 50 FR 28933, July 17, 1985, unless 
otherwise noted.

§ 1502.1 Introduction. 
(a) It is the policy of the African De-

velopment Foundation that informa-
tion about its operations, procedures, 
and records be freely available to the 
public in accordance with the provi-
sions of the Freedom of Information 
Act. 

(b) The Foundation will make the 
fullest possible disclosure of its infor-
mation and identifiable records con-
sistent with the provisions of the Act 
and the regulations in this part. 

(c) The Director of Administration 
and Finance (A&F) shall be responsible 
for the Foundation’s compliance with 
the processing requirements of the 
Freedom of Information Act.

§ 1502.2 Definitions. 
As used in this part, the following 

words have the meanings set forth 
below: 

(a) Act means the Act of June 5, 1967, 
sometimes referred to as the ‘‘Freedom 
of Information Act’’ or the Public In-
formation Section of the Administra-
tive Procedure Act, as amended, Pub. 
L. 90–23, 81 Stat. 54, codified at 5 U.S.C. 
552. 

(b) Foundation means the African De-
velopment Foundation. 

(c) President means the President of 
the Foundation. 

(d) Record(s) includes all books, pa-
pers, or other documentary materials 
made or received by the Foundation in 
connection with the transaction of its 
business which have been preserved or 
are appropriate for preservation by the 
Foundation as evidence of its organiza-
tion, functions, policies, decisions, pro-
cedures, operations, or other activities, 
or because of the informational value 
of the data contained therein. Library 
or other material acquired and pre-
served solely for reference or exhi-
bition purposes, and stocks of publica-
tions and other documents provided by 
the Foundation to the public in the 
normal course of doing business are not 
included within the definition of the 
word ‘‘records.’’ The latter will con-
tinue to be made available to the pub-
lic without charge.

§ 1502.3 Access to Foundation records. 

Any person desiring to have access to 
Foundation records may call or apply 
in person between the hours of 10 a.m. 
and 4 p.m. on weekdays (holidays ex-
cluded) at the Foundation offices at 
1724 Massachusetts Avenue, NW., Suite 
200, Washington, DC 20036. Requests for 
access should be made to the Director 
of A&F, at the Foundation offices. If 
request is made for copies of any 
record, the Office of A&F will assist 
the person making such request in see-
ing that such copies are provided ac-
cording to the rules in this part.

§ 1502.4 Written requests. 

In order to facilitate the processing 
of written requests, every petitioner 
should: 

(a) Address his or her request to: Di-
rector, Administration and Finance Di-
vision, African Development Founda-
tion, 1724 Massachusetts Avenue, NW., 
Suite 200, Washington, DC 20036. 
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Both the envelope and the request 
itself should be clearly marked: ‘‘Free-
dom of Information Act Request.’’

(b) Identify the desired record by 
name, title, author, a brief description, 
or number, and date, as applicable. The 
identification should be specific 
enough so that a record can be identi-
fied and found without unreasonably 
burdening or disrupting the operations 
of the Foundation. Blanket requests or 
requests for ‘‘the entire file of’’ or ‘‘all 
matters relating to’’ a specified subject 
will not be accepted. If the Foundation 
determines that a request does not rea-
sonably describe the records sought, 
the requestor shall be advised what ad-
ditional information is needed or in-
formed why the request is insufficient. 

(c) Include a check or money order to 
the order of the ‘‘African Development 
Foundation’’ covering the appropriate 
search and copying fees, or a request 
for determination of the fee and a 
promise to pay any amount over $3.00 
in connection with the FOIA request.

§ 1502.5 Records available at the Foun-
dation. 

The Administration and Finance Di-
vision will make available for public 
inspection and copying, to the extent 
not authorized to be withheld, the fol-
lowing works or classes of information: 

(a) A copy of Foundation regulations, 
including those published in title 22 of 
the Code of Federal Regulations or of 
any other title of the Code. 

(b) Statements of policy and inter-
pretations which have been adopted by 
the Foundation and which are not pub-
lished in the FEDERAL REGISTER.

(c) Administrative staff manuals and 
instructions to staff that affect a mem-
ber of the public; 

(d) Any indexes providing identifying 
information regarding any record de-
scribed in paragraphs (b) and (c) of this 
section. 

(e) Brochures and other printed ma-
terials describing the Foundation’s ac-
tivities.

§ 1502.6 Records of other departments 
and agencies. 

Requests for records which have been 
originated by, or are primarily the con-
cerns of, another U.S. Department or 
Agency will be forwarded to the par-

ticular department or agency involved, 
and the petitioner so notified. In re-
sponse to requests for records or publi-
cations published by the Government 
Printing Office or other government 
printing activity, the Foundation will 
refer the petitioner to the appropriate 
sales office and refund any fee pay-
ments which accompanied the request.

§ 1502.7 Fees. 
(a) When charged. Fees shall be 

charged in accordance with the sched-
ules contained in paragraph (b) of this 
section for services rendered in re-
sponding to requests for Foundation 
records under this sub-part unless the 
Director of A&F determines that such 
charges, or a portion thereof, are not in 
the public interest because furnishing 
the information primarily benefits the 
general public. Fees shall also not be 
charged where they would amount, in 
the aggregate, for a request or series of 
related requests, to less than $3. Ordi-
narily, fees shall not be charged if the 
records requested are not found, or if 
located, are withheld as exempt. 

(b) Services charged for and amount 
charged. For the services listed below 
expended in locating or making avail-
able records or copies thereof, the fol-
lowing charges shall be assessed: 

(1) Copies. For copies $.10 per copy of 
each page. 

(2) Clerical searches. For each one 
quarter hour spent by clerical per-
sonnel in excess of the first quarter 
hour in searching for and producing re-
quested records, $2.30. 

(3) Non-routine, non-clerical searches. 
Where the task of determining which 
records fall within a request and col-
lecting them requires the time of pro-
fessional or managerial personnel, and 
where the time required is substantial, 
for each one quarter hour spent in ex-
cess of the first quarter hour, $5.40. No 
charge shall be made for the time spent 
in resolving legal or policy issues af-
fecting access to records of known con-
tents. 

(4) Other charges. When a response to 
a request requires services or materials 
other than those described in para-
graphs (b) (1) through (3) of this sec-
tion, the direct cost of such services to 
the Foundation may be charged, pro-
viding the requestor has been given an 
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estimate of such cost before it is in-
curred. 

(c) Revision of schedule. The fee sched-
ule will be revised from time to time, 
without notice, to assure recovery of 
actual costs of rendering information 
services to any person. The revised 
schedule will be available without 
charge.

§ 1502.8 Exemptions. 
The following categories are exam-

ples of records which, if maintained by 
the Foundation, may be exempted from 
disclosure under 5 U.S.C. 552(b): 

(a) Records specifically required by 
executive order to be exempt from dis-
closure in the interest of the national 
defense or foreign policy which prop-
erly classified pursuant to such execu-
tive order; 

(b) Records related solely to the in-
ternal personnel rules and practices of 
the Foundation; 

(c) Records specifically exempted 
from disclosure by statute (other than 
5 U.S.C. 552b), providing that such stat-
ute (1) requires that the matter be 
withheld from the public in such a 
manner as to leave no discretion, or (2) 
establishes criteria for withholding or 
refers to particular types of matters to 
be withheld; 

(d) Trade secrets and commercial or 
financial information obtained from 
any person which is privileged or con-
fidential; 

(e) Interagency or intra-agency 
memoranda or letters which would not 
be available by law to a private party 
in litigation with the Foundation; 

(f) Personnel and medical files and 
similar files the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy; 

(g) Investigatory files (including se-
curity investigation files and files con-
cerning the conduct of employees) 
compiled for law enforcement purposes, 
except to the extent available by law 
to a private party. 
The Foundation will not honor re-
quests for exempt records or informa-
tion.

§ 1502.9 Processing of requests. 
(a) Processing. A person who has made 

a written request for records which 
meets the requirements of § 1502.4 shall 

be informed by the Director of A&F 
within ten working days of receipt of 
the Foundation’s decision whether to 
deny or grant access to the records. 

(b) Denials. If the Director of A&F, 
with the concurrence of the General 
Counsel, denies a request for records, 
the requestor will be informed of the 
name and title of the official respon-
sible for the denial, the reasons for it, 
and the right to appeal the decision to 
the President of the Foundation within 
15 working days of receipt of the de-
nial. The President shall determine 
any appeal within 20 days of receipt 
and notify the requestor within the 
time period of the decision. If the deci-
sion is to uphold the denial, the re-
questor will be informed of the reasons 
for the decision and of the right to a 
judicial review of the decision in the 
federal courts. 

(c) Extension of time. Where it is rea-
sonably necessary to the proper proc-
essing of requests, the time required to 
respond to an FOIA request or an ap-
peal may be extended for an additional 
10 working days upon written notifica-
tion to the requestor providing the rea-
sons for the extension.

§ 1502.10 Judicial review. 
On complaint, the district court of 

the United States in the district in 
which the complainant resides, or has 
his/her principal place of business, or in 
which the agency records are situated, 
or in the District of Columbia, has ju-
risdiction to enjoin the Foundation 
from withholding Foundation records, 
and to order the production of any 
agency records improperly withheld 
from the complainant (5 U.S.C. 
552(a)(4)(B)).

PART 1503—OFFICIAL SEAL

Sec.
1503.1 Authority. 
1503.2 Description. 
1503.3 Custody and authorization to affix.

AUTHORITY: Pub. L. 95–533, 94 Stat. 3131 (22 
U.S.C. 290h 4(2)(3)).

SOURCE: 50 FR 18634, May 2, 1985, unless 
otherwise noted.

§ 1503.1 Authority. 
Pursuant to section 506(a)(3) of Pub. 

L. 96–533, the African Development 
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Foundation official seal and design 
thereof, which accompanies and is 
made part of this document, is hereby 
adopted, approved, and judicially no-
ticed.

§ 1503.2 Description. 
The official seal of the African Devel-

opment Foundation is described as fol-
lows: 

(a) Forming an outer circle is a ring 
of type in dark blue capital letters 

spelling the words ‘‘AFRICAN DEVEL-
OPMENT FOUNDATION—UNITED 
STATES OF AMERICA;’’ 

(b) Within that circle is an inner cir-
cle with the stylized letters ADF in 
dark blue superimposed on a light grey 
background. 

(c) The official seal of the African 
Development Foundation when repro-
duced in black and white and when em-
bossed, is as it appears below.

§ 1503.3 Custody and authorization to 
affix. 

(a) The seal is the official emblem of 
the African Development Foundation 

and its use is therefore permitted only 
as provided in this part. 

(b) The seal shall be kept in the cus-
tody of the General Counsel, or any 
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other person he authorizes, and should 
be affixed by him, the Chairman of the 
Board of Directors, or the President of 
the African Development Foundation 
to authenticate records of the Founda-
tion and for other official purposes. 
The General Counsel may redelegate 
and authorize redelegation of this au-
thority. 

(c) The President of the African De-
velopment Foundation shall designate 
and prescribe by internal written dele-
gation and policies the use of the seal 
for other publication and display pur-
poses and those Foundation officials 
authorized to affix the seal for these 
purposes. 

(d) Use by any person or organization 
outside of the Foundation may be made 
only with the Foundation’s prior writ-
ten approval. Such request must be 
made in writing to the General Coun-
sel.

PART 1504—EMPLOYEE 
RESPONSIBILITIES AND CONDUCT

AUTHORITY: 5 U.S.C. 7301.

SOURCE: 61 FR 6507, Feb. 21, 1996.

§ 1504.1 Cross-references to employee 
ethical conduct standards and fi-
nancial disclosure regulations. 

Directors and other employees of the 
African Development Foundation are 
subject to the Standards of Ethical 
Conduct for Employees of the Execu-
tive Branch at 5 CFR part 2635, and the 
executive branch financial disclosure 
regulations at 5 CFR part 2634.

PART 1506—COLLECTION OF 
CLAIMS

Sec.
1506.1 Purpose. 
1506.2 Applicability of Federal Claims Col-

lection Standards. 
1506.3 Subdivision of claims. 
1506.4 Late payment, penalty and adminis-

trative charges. 
1506.5 Demand for payment. 
1506.6 Collection by offset. 
1506.7 Disclosures to consumer reporting 

agencies and contracts with collection 
agencies.

AUTHORITY: 31 U.S.C. 3711, and 4 CFR parts 
101 through 105.

SOURCE: 53 FR 5567, Feb. 25, 1988, unless 
otherwise noted.

§ 1506.1 Purpose. 

These regulations prescribe the pro-
cedures to be used by the African De-
velopment Foundation (ADF) in the 
collection of claims owed to the Afri-
can Development Foundation and to 
the United States.

§ 1506.2 Applicability of Federal 
Claims Collection Standards. 

Except as otherwise provided by law, 
the African Development Foundation 
will conduct administrative actions to 
collect claims (including offset, com-
promise, suspension, termination, dis-
closure and referral) in accordance 
with the Federal Claim Collection 
Standards (‘‘FCCS’’) of the General Ac-
counting Office and Department of Jus-
tice, 4 CFR parts 101–105.

§ 1506.3 Subdivision of claims. 

A debtor’s liability arising from a 
particular contract or transaction 
shall be considered a single claim for 
purposes of the monetary ceilings of 
the FCCS.

§ 1506.4 Late payment, penalty and ad-
ministrative charges. 

(a) Except as otherwise provided by 
statute, loan agreement or contract, 
the African Development Foundation 
will assess: 

(1) Late payment charges (interest) on 
unpaid claims at the prompt payment 
interest rate established by the Sec-
retary of the Treasury as the current 
value of funds to the United States 
Treasury. 

(2) Penalty charges at 6 percent a year 
on any portion of a claim that is delin-
quent for more than 90 days. 

(3) Administrative charges to cover the 
costs of processing and calculating de-
linquent claims. 

(b) Late payment charges shall be 
computed from the date of mailing or 
hand delivery of the notice of the claim 
and interest requirements. 

(c) Waiver. (1) Late payment charges 
are waived on any claim or any portion 
of a claim which is paid within 30 days 
after the date on which late payment 
charges begin to accrue. 
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(2) The 30 day period may be extended 
on a case-by-case basis if it is deter-
mined that an extension is appropriate. 

(3) The African Development Founda-
tion may waive late payment, penalty 
and administrative charges under the 
FCCS criteria for the compromise of 
claims (4 CFR part 103), or upon a de-
termination that collection of the 
charges would be against equity and 
good conscience or not in the best in-
terest of the United States, including 
for example: 

(i) Pending consideration of a request 
for reconsideration, administrative re-
view or waiver under a permissive stat-
ute, 

(ii) If repayment of the full amount 
of the debt is made after the date upon 
which interest and other charges be-
come payable and the estimated costs 
of recovering the residual balance ex-
ceeds the amount owed, or 

(iii) If collection of interest or other 
charges would jeopardize collection of 
the principal of the claim.

§ 1506.5 Demand for payment. 
(a) A total of three progressively 

stronger written demands at approxi-
mately 30-day intervals will normally 
be made, unless a response or other in-
formation indicates that additional 
written demands would either be un-
necessary or futile. When necessary to 
protect the Government’s interest, 
written demand may be preceded by 
other appropriate actions under the 
Federal Claims Collection Standards, 
including immediate referral for litiga-
tion and/or offset. 

(b) The initial written demand for 
payment shall inform the debtor of: 

(1) The basis for the claim; 
(2) The amount of the claim; 
(3) The date when payment is due, 30 

days, from date of mailing or hand de-
livery of the intial demand for pay-
ment; 

(4) The provision for late payment 
(interest), penalty and administrative 
charges, if payment is not received by 
the due date.

§ 1506.6 Collection by offset. 
(a) Collection by administrative off-

set will be undertaken only on claims 
which are liquidated or certain in 
amount. Offset will be used whenever 

feasible and not otherwise prohibited. 
Offset is not required to be used in 
every instance and consideration 
should be given to the debtor’s finan-
cial condition and the impact of offset 
on Foundation activities. 

(b) The procedures for offset in this 
part do not apply to the offset of Fed-
eral salaries under 5 U.S.C. 5514. 

(c) Before offset is made, the Founda-
tion will provide the debtor with writ-
ten notice informing the debtor of: 

(1) The nature and amount of the 
claim; 

(2) The intent of the Foundation to 
collect by administrative offset, in-
cluding asking the assistance of the 
other Federal agencies to help in the 
offset whenever possible, if the debtor 
has not made payment by the payment 
due date or has not made an arrange-
ment for payment by the payment due 
data; 

(3) The right of the debtor to inspect 
and copy the records of the Foundation 
related to the claim; 

(4) The right of the debtor to a review 
of the claim within the Foundation. If 
the claim is disputed in full or part, 
the debtor shall respond to the demand 
in writing by making a request to the 
billing office for a review of the claim 
within the Foundation by the payment 
due date stated in the notice. The debt-
or’s written response shall state the 
basis for the dispute. If only part of the 
claim is disputed, the undisputed por-
tion must be paid by the date stated in 
the notice to avoid late payment, pen-
alty and administrative charges. If the 
African Development Foundation later 
sustains or amends its determination, 
it shall notify the debtor of its intent 
to collect the claim, with any adjust-
ments based on the debtor’s response, 
by administrative offset, unless pay-
ment is received within 30 days of the 
mailing of the notification of its deci-
sion following a review of the claim. 

(5) The right of the debtor to offer to 
make a written agreement to repay the 
amount of the claim. 

(6) The notice of offset need not in-
clude the requirements of paragraph (c) 
(3), (4) or (5) of this section if the debt-
or has been informed of the require-
ments at an earlier stage in the admin-
istrative proceedings, e.g., if they were 
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included in a final contracting officer’s 
decision. 

(d) The African Development Founda-
tion will promptly make requests for 
offset to other agences known to be 
holding funds payable to a debtor and, 
when appropriate, place the name of 
the debtor on the ‘‘List of Contractors 
Indebted to the United States.’’ The 
African Development Foundation will 
provide instructions to the collecting 
agency for the transfer of funds. 

(e) The African Development Founda-
tion will promptly process requests for 
offset from other agencies and transfer 
funds to the requesting Foundation 
upon receipt of the written certifi-
cation required by § 102.3 of the FCCS.

§ 1506.7 Disclosure to consumer re-
porting agencies and contracts with 
collection agencies. 

(a) The African Development Founda-
tion may disclose delinquent debts, 
other than delinquent debts of current 
Federal employees, to consumer re-
porting agencies in accordance with 31 
U.S.C. 3711(f) and the FCCS. 

(b) The African Development Founda-
tion may enter into contracts with col-
lection agencies in accordance with 31 
U.S.C. 3718 and the FCCS.

PART 1507—RULES SAFEGUARDING 
PERSONAL INFORMATION

Sec.
1507.1 Purpose. 
1507.2 General policies. 
1507.3 Definitions. 
1507.4 Conditions of disclosure. 
1507.5 Accounting for disclosure of records. 
1507.6 Access to records. 
1507.7 Contents of record systems. 
1507.8 Fees. 
1507.9 Judicial review. 
1507.10 Exemptions. 
1507.11 Mailing list. 
1507.12 Criminal penalties. 
1507.13 Reports.

AUTHORITY: 5 U.S.C. 522a.

SOURCE: 53 FR 40411, Oct. 17, 1988, unless 
otherwise noted.

§ 1507.1 Purpose. 
The purpose of this part is to set 

forth the basic policies of the African 
Development Foundation (‘‘the Foun-
dation’’ or ‘‘ADF’’) governing the 
maintenance of systems of records con-

taining personal information as defined 
in the Privacy Act of 1974 (5 U.S.C. 
552a).

§ 1507.2 General policies. 

It is the policy of the Foundation to 
safeguard the right of privacy of any 
individual as to whom the Foundation 
maintains personal information in any 
records system, and to provide such in-
dividuals with appropriate and com-
plete access to such records, including 
adequate opportunity to correct any 
errors in said records. It is further the 
policy of the Foundation to maintain 
its records in such a fashion that the 
information contained therein is, and 
remains, material and relevant to the 
purposes for which it is collected. In-
formation in such records will be col-
lected, maintained, used or dissemi-
nated in a manner that assures that 
such action is for a necessary and law-
ful purpose, and that adequate safe-
guards are provided to prevent misuse 
of such information. Exemptions from 
records requirements provided in 5 
U.S.C. 552a will be permitted only 
where an important public policy need 
for such exemptions has been deter-
mined pursuant to specific statutory 
authority.

§ 1507.3 Definitions. 

(a) Record means any document, col-
lection, or grouping of information 
about an individual maintained by the 
Foundation, including but not limited 
to information regarding education, fi-
nancial transactions, medical history, 
criminal or employment history, or 
any other personal information which 
contains the name or personal identi-
fication number, symbol, photograph, 
or other identifying particular assigned 
to such individual, such as a finger or 
voiceprint. 

(b) System of Records means a group of 
any records under the control of the 
Foundation from which information is 
retrieved by use of the name of an indi-
vidual or by some identifying par-
ticular assigned to the individual. 

(c) Routine Use means, with respect 
to the disclosure of a record, the use of 
such record for a purpose which is com-
patible with the purpose for which it 
was collected. 
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(d) The term Foundation means the 
African Development Foundation or 
any component thereof. 

(e) The term individual means any 
citizen of the United States or an alien 
lawfully admitted to permanent resi-
dence. 

(f) The term maintain includes the 
maintenance, collection, use or dis-
semination of any record. 

(g) The term Act means the Privacy 
Act of 1974 (5 U.S.C. 552a) as amended 
from time to time.

§ 1507.4 Conditions of disclosure. 
The Foundation will not disclose any 

record contained in a system of records 
by any means of communication to any 
person or any other agency except by 
written request or prior written con-
sent of the individual to whom the 
record pertains or his or her agent or 
attorney, unless such disclosure is: 

(a) To those officers and employees of 
the Foundation who have a need for 
the records in the official performance 
of their duties; 

(b) Required under the Freedom of 
Information Act (5 U.S.C. 552); 

(c) For a routine use of the record 
compatible with the purpose for which 
it was collected; 

(d) To the Bureau of the Census for 
purpose of planning or carrying out a 
census or survey or related activity 
pursuant to title 13, United States 
Code; 

(e) To a recipient who has provided 
the Foundation with advance adequate 
written assurance that the record will 
be used solely as a statistical research 
or reporting record, and the record is 
to be transferred to a form that is not 
individually identifiable; 

(f) To the National Archives of the 
United States as a record which has 
sufficient historical or other value to 
warrant its continued preservation by 
the U.S. Government, or for evaluation 
by the Administrator of General Serv-
ices, or designee, to determine whether 
the record has such value; 

(g) To another agency or to an in-
strumentality of any governmental ju-
risdiction within or under the control 
of the United States for a civil or 
criminal law enforcement activity if 
the activity is authorized by law, and if 
the head of the agency or instrumen-

tality has made a written request to 
the Foundation specifying the par-
ticular portion desired and the law en-
forcement activity for which the record 
is sought; 

(h) To a person, pursuant to a show-
ing of compelling circumstances affect-
ing the health or safety of an indi-
vidual, if, promptly following such dis-
closure, notification is transmitted to 
the last known address of the indi-
vidual to whom the record pertains; 

(i) To either House of Congress, or, to 
the extent of matters within its juris-
diction, any committee or sub-
committee thereof, any joint com-
mittee of Congress or subcommittee of 
any such joint committee; 

(j) To the Comptroller General, or 
any authorized representative, in the 
course of the performance of the duties 
of the General Accounting Office; or 

(k) Pursuant to the order of a court 
of competent jurisdiction. If any record 
disclosed under compulsory legal proc-
ess is subsequently made public by the 
court which issued it, the Foundation 
must make a reasonable effort to no-
tify the individual to whom the record 
pertains of such disclosure. 

(l) To consumer reporting agencies as 
defined in 31 U.S.C. 370(a)(3) in accord-
ance with 31 U.S.C. 3711, and under con-
tracts for collection services as author-
ized in 31 U.S.C. 3718.

§ 1507.5 Accounting for disclosure of 
records. 

(a) With respect to each system of 
records under ADF control, the Foun-
dation will keep an accurate account-
ing of routine disclosures, except those 
made to employees of the Foundation 
in the normal course of duties or pur-
suant to the provisions of the Freedom 
of Information Act. Such accounting 
shall contain the following: 

(1) The date, nature and purpose of 
each disclosure, and the name and ad-
dress of the person or agency to whom 
the disclosure is made: 

(2) Sufficient information to permit 
the construction of a listing of all dis-
closures at appropriate periodic inter-
vals; and 

(3) The justification or basis upon 
which any release was made including 
any written documentation required. 
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(b) The Foundation will retain the 
accounting made under this section for 
at least 5 years or the life of the 
record, whichever is longer, after the 
disclosure for which the accounting is 
made. 

(c) Except for disclosure made under 
paragraph (g) of § 1503.3, the Founda-
tion will make the accounting under 
paragraph (a) of this section available 
to the individual named in the record 
at his or her request. 

(d) The Foundation will inform any 
person or other agency about any cor-
rection or notation of dispute made by 
the agency of any record that has been 
disclosed to the person or agency if an 
accounting of the disclosure was made.

§ 1507.6 Access to records. 
(a) Except as otherwise provided by 

law or regulation, any individual, upon 
request made either in writing or in 
person during regular business hours, 
shall be provided access to his or her 
record or to any information per-
taining to him or her which is con-
tained in a system of records main-
tained by the Foundation. The indi-
vidual will be permitted to review the 
record and have a copy made of all or 
any portion thereof in a form com-
prehensible to him or her. Nothing in 5 
U.S.C. 552a, however, allows an indi-
vidual access to any information com-
piled in reasonable anticipation of a 
civil action or proceeding. 

(b) An individual will be notified, 
upon request, if any Foundation sys-
tem of records contains a record per-
taining to him or her. Such request 
may be made in person during regular 
business hours, or in writing over the 
signature of the person making the re-
quest. Individuals requesting the infor-
mation will be required to identify 
themselves by providing their names, 
addresses, and a signature. If they are 
requesting disclosure in person, they 
are also required to show an identifica-
tion card, such as a drivers license, 
containing a photo and a sample signa-
ture. If the request is received through 
the mail, the Foundation may request 
such information as may be necessary 
to assure that the requesting indi-
vidual is properly identified. This may 
include a requirement that the request 
be notarized with a notation that the 

notary received an acknowledgement 
of identity from the requester. 

(c) A record may be disclosed to a 
representative of the person to whom a 
record relates when the representative 
is authorized in writing by such person 
to have access. 

(d) Requests for access to or copies of 
records should contain, at a minimum, 
identifying information needed to lo-
cate any given record, and a brief de-
scription of the item or items of infor-
mation required. If the individual wish-
es access to specific documents, the re-
quest should identify or describe, as 
nearly as possible, such documents. 
The request should be made to the Di-
rector, Administration and Finance, 
African Development Foundation, 1625 
Massachusetts Avenue NW., Suite 600, 
Washington, DC 20036. Personal con-
tacts should normally be made during 
the regular duty hours of the officer 
concerned, which are 8:30 a.m. to 5:00 
p.m. Monday through Friday. 

(e) A request made in person will be 
promptly complied with if the records 
sought are in the immediate custody of 
the Foundation. Mail or personal re-
quests for documents which are not in 
the immediate custody of ADF or 
which are otherwise not immediately 
available, will be acknowledged within 
ten working days of receipt, and the 
records will be provided as promptly 
thereafter as possible. 

(f) Special procedures may be estab-
lished by the President of the Founda-
tion governing the disclosure to an in-
dividual of his or her medical records, 
including psychological records. 

(g) Any individual may request the 
Director, Administration and Finance, 
to amend any Foundation record per-
taining to him or her. Not later than 10 
working days after the date of receipt 
of such request, the Director, Adminis-
tration and Finance, or his/her des-
ignee, will acknowledge such receipt in 
writing. Promptly after acknowledging 
receipt of a request, the Director, Ad-
ministration and Finance or his/her 
designee will: 

(1) Correct any portion of the record 
which the individual believes is not ac-
curate, relevant, timely, or complete; 
or 

(2) Inform the individual of the Foun-
dation’s refusal to amend the record in 
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accordance with the request, the rea-
son for the refusal, the procedures by 
which the individual may request a re-
view of that refusal by the President of 
the Foundation, or his/her designee, 
and the name and address of such offi-
cial; or 

(3) Refer the request to the agency 
that has control of and maintains the 
record when the record requested is not 
the property of the Foundation, but of 
the controlling agency. 

(h) Any individual who disagrees 
with the refusal of the Director, Ad-
ministration and Finance to amend his 
or her record may request a review of 
that refusal. Such request for review 
must be made within 30 days after re-
ceipt by the requester of the initial re-
fusal to amend. The President of the 
Foundation, or designee, will complete 
such review not later than 30 working 
days from the date on which the indi-
vidual requests such review, and make 
a final determination, unless for good 
cause shown, the President or designee 
extends such 30-day period and notifies 
the requester in writing that addi-
tional time is required to complete the 
review. If, after review, the President 
or designee refuses to amend the record 
in accordance with the request, the in-
dividual will be advised of the right to 
file with the Foundation a concise 
statement setting forth the reasons for 
his or her disagreement with the re-
fusal, and also advised of the provisions 
in the Act for judicial review of the 
President’s determination. 

(i) In any disclosure containing infor-
mation about which the individual has 
filed a statement under paragraph (g) 
of this section, the Foundation will 
clearly note any part of the record 
which is disputed and provide copies of 
the statement and, if the Foundation 
deems it appropriate, copies of a con-
cise statement of the Foundation’s rea-
sons for not making the amendment re-
quested, to persons or other agencies to 
whom the disputed record has been dis-
closed.

§ 1507.7 Contents of records systems. 
(a) The Foundation will maintain in 

its records only such information 
about an individual as is accurate, rel-
evant, and necessary to accomplish the 
purpose for which it was acquired as 

authorized by statute or Executive 
Order. 

(b) The Foundation will collect infor-
mation, to the greatest extent prac-
ticable, directly from the individual to 
whom the record pertains when the in-
formation may result in adverse deter-
minations about the individual’s 
rights, benefits and privileges under 
Federal programs. 

(c) The Foundation will inform each 
individual whom it asks to supply in-
formation on any form which it uses to 
collect the information, or on a sepa-
rate form that can be retained by the 
individual, of: 

(1) The authority which authorizes 
the solicitation of the information and 
whether provision of such information 
is mandatory or voluntary; 

(2) The purpose or purposes for which 
the information is intended to be used; 

(3) The routine uses which may be 
made of the information, as published 
pursuant to paragraph (d) of this sec-
tion; and 

(4) The effects on the individual, if 
any, of not providing all or any part of 
the requested information. 

(d) Subject to the provisions of para-
graph (k) of this section, the Founda-
tion will publish in the FEDERAL REG-
ISTER, at least a notice of the existence 
and character of its sytem(s) of records 
upon establishment or revision. This 
notice will include: 

(1) The name and location of the sys-
tem or systems; 

(2) The categories of individuals on 
whom records are maintained in the 
system or systems; 

(3) The categories of records main-
tained in the system or sytems; 

(4) Each routine use of the records 
contained in the system or systems, in-
cluding the categories of users, and the 
purpose of such use; 

(5) The policies and practices of the 
Foundation regarding storage, 
retrievability, access controls, reten-
tion, and disposal of the record; 

(6) The title and business address of 
the Foundation official or officials re-
sponsible for the system or systems of 
records; 

(7) The Foundation’s procedures 
whereby an individual can be notified 
at his or her request if the system or 
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systems of records contains a record 
pertaining to him or her; 

(8) The Foundation’s procedures 
whereby an individual can be notified 
at him or her request how he or she can 
gain access to any record pertaining to 
him or her contained in the system or 
systems of records, and how he or she 
can contest its content; and 

(9) The categories of sources of 
records in the system or systems. 

(e) All records used by the Founda-
tion in making any determination 
about any individual will be main-
tained with such accuracy, relevance, 
timeliness, and completeness as is rea-
sonably necessary to assure fairness to 
the individual in the determination. 

(f) Before disseminating any record 
about an individual to any person 
other than an agency or pursuant to 5 
U.S.C. 552, the Foundation will make 
reasonable efforts to assure that such 
records are accurate, complete, timely, 
and relevant for Foundation purposes. 

(g) The Foundation will maintain no 
record describing how any individual 
exercises rights guaranteed by the 
First Amendment of the Constitution 
of the United States unless expressly 
authorized by statute or by the indi-
vidual about whom the record is main-
tained, or unless pertinent to, and 
within the scope of, an authorized law 
enforcement activity. 

(h) The Foundation will establish 
rules of conduct for persons involved in 
the design, development, operation, or 
maintenance of any system of records, 
or in maintaining any record. Each 
such person will be instructed regard-
ing such rules and the requirements of 
5 U.S.C. 552a. The instruction will in-
clude any other rules and procedures 
adopted pursuant to 5 U.S.C. 552a, and 
the penalties provided for noncompli-
ance. 

(i) The Foundation will establish ap-
propriate administrative, technical, 
and physical safeguards to insure the 
security and confidentiality of records 
and to protect against any anticipated 
threats or hazards to their security or 
integrity which could result in sub-
stantial harm, embarrassment, incon-
venience, or unfairness to any indi-
vidual on whom information is main-
tained. 

(j) At least 30 days prior to the publi-
cation of the notice in the FEDERAL 
REGISTER regarding the routine use of 
the records contained in the Founda-
tion’s system or systems of records, in-
cluding the categories of users and the 
purpose of such use pursuant to para-
graph (d) of this section, the Founda-
tion will also: 

(1) Publish a notice in the FEDERAL 
REGISTER of any new or revised use of 
the information in the system or sys-
tems maintained by the Foundation; 
and 

(2) Provide an opportunity for inter-
ested persons to submit written data, 
views, or arguments to the Foundation.

§ 1507.8 Fees. 
Fees to be charged, if any, to any in-

dividual for making copies of his or her 
record will be as follows: 

(a) Photocopy reproductions from all 
types of copying processes, each repro-
duction image, $0.10 per page. 

(b) Where the Foundation undertakes 
to perform for an individual making a 
request, or for any other person, serv-
ices which are very clearly not re-
quired to be performed under section 
552a, title 5, United States Code, either 
voluntarily or because such services 
are required by some other law (e.g., 
the formal certification of records as 
true copies, attestation under the seal 
of the Foundation, etc.), the question 
of charging fees for such services will 
be determined by the Director of Ad-
ministration and Finance, in light of 
the Federal user charge statute (31 
U.S.C. 483a), and any other applicable 
law. 

(c) No fees shall be charged for search 
time expended by the Foundation to 
produce a record.

§ 1507.9 Judicial review. 
Any person may file a complaint 

against the Foundation in the appro-
priate U.S. district court, as provided 
in 5 U.S.C. 552a(g), whenever the Foun-
dation: 

(a) Makes a determination not to 
amend an individual’s record in accord-
ance with his or her request, or fails to 
make such review in conformity with 
that section; or 

(b) Refuses to comply with an indi-
vidual’s request; or 
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(c) Fails to maintain any record con-
cerning an individual with such accu-
racy, relevance, timeliness, and com-
pleteness as is necessary to assure fair-
ness in any determination relating to 
the qualifications, character, rights or 
opportunities of, or benefits to the in-
dividual that may be made on the basis 
of such record, and consequently a de-
termination is made which is adverse 
to the individual; or 

(d) Fails to comply with any other 
provision of 5 U.S.C. 552a, or any Foun-
dation regulation promulgated there-
under, in any such a way as to have an 
adverse effect on an individual.

§ 1507.10 Exemptions. 
No Foundation system or systems of 

records, as such, are exempted from the 
provisions of 5 U.S.C. 552a, as per-
mitted under certain conditions by 5 
U.S.C. 552a (j) and (k).

§ 1507.11 Mailing list. 
An individual’s name and address 

may not be sold or rented by the Foun-
dation unless such action is specifi-
cally authorized by law. This section 
does not require the withholding of 
names and addresses otherwise per-
mitted to be made public.

§ 1507.12 Criminal penalties. 
Section 552a(e), title 5, United States 

Code, provides that: 
(a) Any officer or employee of the 

Foundation, who, by virtue of his or 
her employment or official position, 
has possession of, or access to, Founda-
tion records which contain individually 
identifiable information, the disclosure 
of which is prohibited by 5 U.S.C. 552a, 
and who knowing that disclosure of the 
specific material is so prohibited, will-
fully discloses the material in any 
manner to any person or agency not 
entitled to receive it, shall be guilty of 
a misdemeanor and fined not more 
than $5,000. 

(b) Any officer or employee of the 
Foundation who willfully maintains a 
system of records without meeting the 
notice requirements of 5 U.S.C. 
552a(e)(4) shall be guilty of a mis-
demeanor and fined not more than 
$5,000. 

(c) Any person who knowingly and 
willfully requests or obtains any record 

concerning an individual from the 
Foundation under false pretenses shall 
be guilty of a misdemeanor and fined 
not more than $5,000.

§ 1507.13 Reports. 
(a) The Foundation shall provide to 

Congress and the Office of Management 
and Budget advance notice of any pro-
posal to establish or alter any system 
or records as defined herein. This re-
port will be submitted in accordance 
with guidelines provided by the Office 
of Management and Budget. 

(b) If at any time Foundation system 
or systems of records is determined to 
be exempt from the application of 5 
U.S.C. 552a in accordance with the pro-
visions of 5 U.S.C. 552a (j) and (k), the 
records contained in such system or 
systems will be separately listed and 
reported to the Office of Management 
and Budget in accordance with the 
then prevailing guidelines and instruc-
tions of that office.

PART 1508—GOVERNMENTWIDE 
DEBARMENT AND SUSPENSION 
(NONPROCUREMENT) AND GOV-
ERNMENTWIDE REQUIREMENTS 
FOR DRUG-FREE WORKPLACE 
(GRANTS)

Subpart A—General

Sec.
1508.100 Purpose. 
1508.105 Definitions. 
1508.110 Coverage. 
1508.115 Policy.

Subpart B—Effect of Action

1508.200 Debarment or suspension. 
1508.205 Ineligible persons. 
1508.210 Voluntary exclusion. 
1508.215 Exception provision. 
1508.220 Continuation of covered trans-

actions. 
1508.225 Failure to adhere to restrictions.

Subpart C—Debarment

1508.300 General. 
1508.305 Causes for debarment. 
1508.310 Procedures. 
1508.311 Investigation and referral. 
1508.312 Notice of proposed debarment. 
1508.313 Opportunity to contest proposed de-

barment. 
1508.314 Debarring official’s decision. 
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1508.315 Settlement and voluntary exclu-
sion. 

1508.320 Period of debarment. 
1508.325 Scope of debarment.

Subpart D—Suspension

1508.400 General. 
1508.405 Causes for suspension. 
1508.410 Procedures. 
1508.411 Notice of suspension. 
1508.412 Opportunity to contest suspension. 
1508.413 Suspending official’s decision. 
1508.415 Period of suspension. 
1508.420 Scope of suspension.

Subpart E—Responsibilities of GSA, Agency 
and Participants

1508.500 GSA responsibilities. 
1508.505 African Development Foundation 

responsibilities. 
1508.510 Participants’ responsibilities.

Subpart F—Drug-Free Workplace 
Requirements (Grants)

1508.600 Purpose. 
1508.605 Definitions. 
1508.610 Coverage. 
1508.615 Grounds for suspension of pay-

ments, suspension or termination of 
grants, or suspension or debarment. 

1508.620 Effect of violation. 
1508.625 Exception provision. 
1508.630 Certification requirements and pro-

cedures. 
1508.635 Reporting of and employee sanc-

tions for convictions of criminal drug of-
fenses.

APPENDIX A TO PART 1508—CERTIFICATION RE-
GARDING DEBARMENT, SUSPENSION, AND 
OTHER RESPONSIBILITY MATTERS—PRI-
MARY COVERED TRANSACTIONS

APPENDIX B TO PART 1508—CERTIFICATION RE-
GARDING DEBARMENT, SUSPENSION, INELI-
GIBILITY AND VOLUNTARY EXCLUSION—
LOWER TIER COVERED TRANSACTIONS

APPENDIX C TO PART 1508—CERTIFICATION RE-
GARDING DRUG-FREE WORKPLACE RE-
QUIREMENTS

AUTHORITY: 22 U.S.C. 290h; 41 U.S.C. 701 et 
seq.; E.O. 12549, 3 CFR, 1986 comp., p. 189.

SOURCE: 54 FR 4722, 4734, Jan. 30, 1989, un-
less otherwise noted.

CROSS REFERENCES: 1: For additional infor-
mation, see related documents published at 
52 FR 20360, May 29, 1987; 53 FR 19160, May 26, 
1988; 53 FR 34474, Sept. 6, 1988, and 60 FR 
33036, June 26, 1995. 

2: See also Office of Management and 
Budget notice published at 55 FR 21679, May 
25, 1990.

Subpart A—General

§ 1508.100 Purpose. 

(a) Executive Order (E.O.) 12549 pro-
vides that, to the extent permitted by 
law, Executive departments and agen-
cies shall participate in a government-
wide system for nonprocurement debar-
ment and suspension. A person who is 
debarred or suspended shall be excluded 
from Federal financial and non-
financial assistance and benefits under 
Federal programs and activities. De-
barment or suspension of a participant 
in a program by one agency shall have 
governmentwide effect. 

(b) These regulations implement sec-
tion 3 of E.O. 12549 and the guidelines 
promulgated by the Office of Manage-
ment and Budget under section 6 of the 
E.O. by: 

(1) Prescribing the programs and ac-
tivities that are covered by the govern-
mentwide system; 

(2) Prescribing the governmentwide 
criteria and governmentwide minimum 
due process procedures that each agen-
cy shall use; 

(3) Providing for the listing of 
debarred and suspended participants, 
participants declared ineligible (see 
definition of ‘‘ineligible’’ in § 1508.105), 
and participants who have voluntarily 
excluded themselves from participation 
in covered transactions; 

(4) Setting forth the consequences of 
a debarment, suspension, determina-
tion of ineligibility, or voluntary ex-
clusion; and 

(5) Offering such other guidance as 
necessary for the effective implementa-
tion and administration of the govern-
mentwide system. 

(c) These regulations also implement 
Executive Order 12689 (3 CFR, 1989 
Comp., p. 235) and 31 U.S.C. 6101 note 
(Public Law 103–355, sec. 2455, 108 Stat. 
3327) by— 

(1) Providing for the inclusion in the 
List of Parties Excluded from Federal Pro-
curement and Nonprocurement Programs 
all persons proposed for debarment, 
debarred or suspended under the Fed-
eral Acquisition Regulation, 48 CFR 
Part 9, subpart 9.4; persons against 
which governmentwide exclusions have 
been entered under this part; and per-
sons determined to be ineligible; and 
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(2) Setting forth the consequences of 
a debarment, suspension, determina-
tion of ineligibility, or voluntary ex-
clusion. 

(d) Although these regulations cover 
the listing of ineligible participants 
and the effect of such listing, they do 
not prescribe policies and procedures 
governing declarations of ineligibility. 

[60 FR 33040, 33046, June 26, 1995]

§ 1508.105 Definitions. 

The following definitions apply to 
this part: 

Adequate evidence. Information suffi-
cient to support the reasonable belief 
that a particular act or omission has 
occurred. 

Affiliate. Persons are affiliates of 
each other if, directly or indirectly, ei-
ther one controls or has the power to 
control the other, or, a third person 
controls or has the power to control 
both. Indicia of control include, but are 
not limited to: interlocking manage-
ment or ownership, identity of inter-
ests among family members, shared fa-
cilities and equipment, common use of 
employees, or a business entity orga-
nized following the suspension or de-
barment of a person which has the 
same or similar management, owner-
ship, or principal employees as the sus-
pended, debarred, ineligible, or volun-
tarily excluded person. 

Agency. Any executive department, 
military department or defense agency 
or other agency of the executive 
branch, excluding the independent reg-
ulatory agencies. 

Civil judgment. The disposition of a 
civil action by any court of competent 
jurisdiction, whether entered by ver-
dict, decision, settlement, stipulation, 
or otherwise creating a civil liability 
for the wrongful acts complained of; or 
a final determination of liability under 
the Program Fraud Civil Remedies Act 
of 1986 (31 U.S.C. 3801–12). 

Conviction. A judgment or conviction 
of a criminal offense by any court of 
competent jurisdiction, whether en-
tered upon a verdict or a plea, includ-
ing a plea of nolo contendere. 

Debarment. An action taken by a de-
barring official in accordance with 
these regulations to exclude a person 
from participating in covered trans-

actions. A person so excluded is 
‘‘debarred.’’ 

Debarring official. An official author-
ized to impose debarment. The debar-
ring official is either: 

(1) The agency head, or 
(2) An official designated by the 

agency head. 
Indictment. Indictment for a criminal 

offense. An information or other filing 
by competent authority charging a 
criminal offense shall be given the 
same effect as an indictment. 

Ineligible. Excluded from participa-
tion in Federal nonprocurement pro-
grams pursuant to a determination of 
ineligibility under statutory, executive 
order, or regulatory authority, other 
than Executive Order 12549 and its 
agency implementing regulations; for 
example, excluded pursuant to the 
Davis-Bacon Act and its implementing 
regulations, the equal employment op-
portunity acts and executive orders, or 
the environmental protection acts and 
executive orders. A person is ineligible 
where the determination of ineligi-
bility affects such person’s eligibility 
to participate in more than one cov-
ered transaction. 

Legal proceedings. Any criminal pro-
ceeding or any civil judicial proceeding 
to which the Federal Government or a 
State or local government or quasi-
governmental authority is a party. The 
term includes appeals from such pro-
ceedings. 

List of Parties Excluded from Federal 
Procurement and Nonprocurement Pro-
grams. A list compiled, maintained and 
distributed by the General Services Ad-
ministration (GSA) containing the 
names and other information about 
persons who have been debarred, sus-
pended, or voluntarily excluded under 
Executive Orders 12549 and 12689 and 
these regulations or 48 CFR part 9, sub-
part 9.4, persons who have been pro-
posed for debarment under 48 CFR part 
9, subpart 9.4, and those persons who 
have been determined to be ineligible. 

Notice. A written communication 
served in person or sent by certified 
mail, return receipt requested, or its 
equivalent, to the last known address 
of a party, its identified counsel, its 
agent for service of process, or any 
partner, officer, director, owner, or 
joint venturer of the party. Notice, if 
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undeliverable, shall be considered to 
have been received by the addressee 
five days after being properly sent to 
the last address known by the agency. 

Participant. Any person who submits 
a proposal for, enters into, or reason-
ably may be expected to enter into a 
covered transaction. This term also in-
cludes any person who acts on behalf of 
or is authorized to commit a partici-
pant in a covered transaction as an 
agent or representative of another par-
ticipant. 

Person. Any individual, corporation, 
partnership, association, unit of gov-
ernment or legal entity, however orga-
nized, except: foreign governments or 
foreign governmental entities, public 
international organizations, foreign 
government owned (in whole or in part) 
or controlled entities, and entities con-
sisting wholly or partially of foreign 
governments or foreign governmental 
entities. 

Preponderance of the evidence. Proof 
by information that, compared with 
that opposing it, leads to the conclu-
sion that the fact at issue is more prob-
ably true than not. 

Principal. Officer, director, owner, 
partner, key employee, or other person 
within a participant with primary 
management or supervisory respon-
sibilities; or a person who has a critical 
influence on or substantive control 
over a covered transaction, whether or 
not employed by the participant. Per-
sons who have a critical influence on or 
substantive control over a covered 
transaction are: 

(1) Principal investigators. 
Proposal. A solicited or unsolicited 

bid, application, request, invitation to 
consider or similar communication by 
or on behalf of a person seeking to par-
ticipate or to receive a benefit, directly 
or indirectly, in or under a covered 
transaction. 

Respondent. A person against whom a 
debarment or suspension action has 
been initiated. 

State. Any of the States of the United 
States, the District of Columbia, the 
Commonwealth of Puerto Rico, any 
territory or possession of the United 
States, or any agency of a State, exclu-
sive of institutions of higher education, 
hospitals, and units of local govern-
ment. A State instrumentality will be 

considered part of the State govern-
ment if it has a written determination 
from a State government that such 
State considers that instrumentality 
to be an agency of the State govern-
ment. 

Suspending official. An official au-
thorized to impose suspension. The sus-
pending official is either: 

(1) The agency head, or 
(2) An official designated by the 

agency head. 
Suspension. An action taken by a sus-

pending official in accordance with 
these regulations that immediately ex-
cludes a person from participating in 
covered transactions for a temporary 
period, pending completion of an inves-
tigation and such legal, debarment, or 
Program Fraud Civil Remedies Act 
proceedings as may ensue. A person so 
excluded is ‘‘suspended.’’ 

Voluntary exclusion or voluntarily ex-
cluded. A status of nonparticipation or 
limited participation in covered trans-
actions assumed by a person pursuant 
to the terms of a settlement. 

[54 FR 4722, 4734, Jan. 30, 1989, as amended at 
60 FR 33041, 33046, June 26, 1995]

§ 1508.110 Coverage. 
(a) These regulations apply to all per-

sons who have participated, are cur-
rently participating or may reasonably 
be expected to participate in trans-
actions under Federal nonprocurement 
programs. For purposes of these regula-
tions such transactions will be referred 
to as ‘‘covered transactions.’’ 

(1) Covered transaction. For purposes 
of these regulations, a covered trans-
action is a primary covered transaction 
or a lower tier covered transaction. 
Covered transactions at any tier need 
not involve the transfer of Federal 
funds. 

(i) Primary covered transaction. Except 
as noted in paragraph (a)(2) of this sec-
tion, a primary covered transaction is 
any nonprocurement transaction be-
tween an agency and a person, regard-
less of type, including: Grants, cooper-
ative agreements, scholarships, fellow-
ships, contracts of assistance, loans, 
loan guarantees, subsidies, insurance, 
payments for specified use, donation 
agreements and any other nonprocure-
ment transactions between a Federal 
agency and a person. Primary covered 
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transactions also include those trans-
actions specially designated by the 
U.S. Department of Housing and Urban 
Development in such agency’s regula-
tions governing debarment and suspen-
sion. 

(ii) Lower tier covered transaction. A 
lower tier covered transaction is: 

(A) Any transaction between a par-
ticipant and a person other than a pro-
curement contract for goods or serv-
ices, regardless of type, under a pri-
mary covered transaction. 

(B) Any procurement contract for 
goods or services between a participant 
and a person, regardless of type, ex-
pected to equal or exceed the Federal 
procurement small purchase threshold 
fixed at 10 U.S.C. 2304(g) and 41 U.S.C. 
253(g) (currently $25,000) under a pri-
mary covered transaction. 

(C) Any procurement contract for 
goods or services between a participant 
and a person under a covered trans-
action, regardless of amount, under 
which that person will have a critical 
influence on or substantive control 
over that covered transaction. Such 
persons are: 

(1) Principal investigators. 
(2) Providers of federally-required 

audit services. 
(2) Exceptions. The following trans-

actions are not covered: 
(i) Statutory entitlements or manda-

tory awards (but not subtier awards 
thereunder which are not themselves 
mandatory), including deposited funds 
insured by the Federal Government; 

(ii) Direct awards to foreign govern-
ments or public international organiza-
tions, or transactions with foreign gov-
ernments or foreign governmental en-
tities, public international organiza-
tions, foreign government owned (in 
whole or in part) or controlled entities, 
entities consisting wholly or partially 
of foreign governments or foreign gov-
ernmental entities; 

(iii) Benefits to an individual as a 
personal entitlement without regard to 
the individual’s present responsibility 
(but benefits received in an individual’s 
business capacity are not excepted); 

(iv) Federal employment; 
(v) Transactions pursuant to national 

or agency-recognized emergencies or 
disasters; 

(vi) Incidental benefits derived from 
ordinary governmental operations; and 

(vii) Other transactions where the ap-
plication of these regulations would be 
prohibited by law. 

(b) Relationship to other sections. This 
section describes the types of trans-
actions to which a debarment or sus-
pension under the regulations will 
apply. subpart B, ‘‘Effect of Action,’’ 
§ 1508.200, ‘‘Debarment or suspension,’’ 
sets forth the consequences of a debar-
ment or suspension. Those con-
sequences would obtain only with re-
spect to participants and principals in 
the covered transactions and activities 
described in § 1508.110(a). Sections 
1508.325, ‘‘Scope of debarment,’’ and 
1508.420, ‘‘Scope of suspension,’’ govern 
the extent to which a specific partici-
pant or organizational elements of a 
participant would be automatically in-
cluded within a debarment or suspen-
sion action, and the conditions under 
which affiliates or persons associated 
with a participant may also be brought 
within the scope of the action. 

(c) Relationship to Federal procurement 
activities. In accordance with E.O. 12689 
and section 2455 of Public Law 103–355, 
any debarment, suspension, proposed 
debarment or other governmentwide 
exclusion initiated under the Federal 
Acquisition Regulation (FAR) on or 
after August 25, 1995 shall be recog-
nized by and effective for Executive 
Branch agencies and participants as an 
exclusion under this regulation. Simi-
larly, any debarment, suspension or 
other governmentwide exclusion initi-
ated under this regulation on or after 
August 25, 1995 shall be recognized by 
and effective for those agencies as a de-
barment or suspension under the FAR. 

[54 FR 4722, 4734, Jan. 30, 1989, as amended at 
60 FR 33041, 33046, June 26, 1995]

§ 1508.115 Policy. 
(a) In order to protect the public in-

terest, it is the policy of the Federal 
Government to conduct business only 
with responsible persons. Debarment 
and suspension are discretionary ac-
tions that, taken in accordance with 
Executive Order 12549 and these regula-
tions, are appropriate means to imple-
ment this policy. 

(b) Debarment and suspension are se-
rious actions which shall be used only 
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in the public interest and for the Fed-
eral Government’s protection and not 
for purposes of punishment. Agencies 
may impose debarment or suspension 
for the causes and in accordance with 
the procedures set forth in these regu-
lations. 

(c) When more than one agency has 
an interest in the proposed debarment 
or suspension of a person, consider-
ation shall be given to designating one 
agency as the lead agency for making 
the decision. Agencies are encouraged 
to establish methods and procedures 
for coordinating their debarment or 
suspension actions.

Subpart B—Effect of Action
§ 1508.200 Debarment or suspension. 

(a) Primary covered transactions. Ex-
cept to the extent prohibited by law, 
persons who are debarred or suspended 
shall be excluded from primary covered 
transactions as either participants or 
principals throughout the Executive 
Branch of the Federal Government for 
the period of their debarment, suspen-
sion, or the period they are proposed 
for debarment under 48 CFR part 9, 
subpart 9.4. Accordingly, no agency 
shall enter into primary covered trans-
actions with such excluded persons 
during such period, except as permitted 
pursuant to § 1508.215. 

(b) Lower tier covered transactions. Ex-
cept to the extent prohibited by law, 
persons who have been proposed for de-
barment under 48 CFR part 9, subpart 
9.4, debarred or suspended shall be ex-
cluded from participating as either 
participants or principals in all lower 
tier covered transactions (see 
§ 1508.110(a)(1)(ii)) for the period of their 
exclusion. 

(c) Exceptions. Debarment or suspen-
sion does not affect a person’s eligi-
bility for— 

(1) Statutory entitlements or manda-
tory awards (but not subtier awards 
thereunder which are not themselves 
mandatory), including deposited funds 
insured by the Federal Government; 

(2) Direct awards to foreign govern-
ments or public international organiza-
tions, or transactions with foreign gov-
ernments or foreign governmental en-
tities, public international organiza-
tions, foreign government owned (in 

whole or in part) or controlled entities, 
and entities consisting wholly or par-
tially of foreign governments or for-
eign governmental entities; 

(3) Benefits to an individual as a per-
sonal entitlement without regard to 
the individual’s present responsibility 
(but benefits received in an individual’s 
business capacity are not excepted); 

(4) Federal employment; 
(5) Transactions pursuant to national 

or agency-recognized emergencies or 
disasters; 

(6) Incidental benefits derived from 
ordinary governmental operations; and 

(7) Other transactions where the ap-
plication of these regulations would be 
prohibited by law. 

[60 FR 33041, 33046, June 26, 1995]

§ 1508.205 Ineligible persons. 

Persons who are ineligible, as defined 
in § 1508.105(i), are excluded in accord-
ance with the applicable statutory, ex-
ecutive order, or regulatory authority.

§ 1508.210 Voluntary exclusion. 

Persons who accept voluntary exclu-
sions under § 1508.315 are excluded in 
accordance with the terms of their set-
tlements. African Development Foun-
dation shall, and participants may, 
contact the original action agency to 
ascertain the extent of the exclusion.

§ 1508.215 Exception provision. 

African Development Foundation 
may grant an exception permitting a 
debarred, suspended, or voluntarily ex-
cluded person, or a person proposed for 
debarment under 48 CFR part 9, sub-
part 9.4, to participate in a particular 
covered transaction upon a written de-
termination by the agency head or an 
authorized designee stating the rea-
son(s) for deviating from the Presi-
dential policy established by Executive 
Order 12549 and § 1508.200. However, in 
accordance with the President’s stated 
intention in the Executive Order, ex-
ceptions shall be granted only infre-
quently. Exceptions shall be reported 
in accordance with § 1508.505(a). 

[60 FR 33041, 33046, June 26, 1995]
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§ 1508.220 Continuation of covered 
transactions. 

(a) Notwithstanding the debarment, 
suspension, proposed debarment under 
48 CFR part 9, subpart 9.4, determina-
tion of ineligibility, or voluntary ex-
clusion of any person by an agency, 
agencies and participants may con-
tinue covered transactions in existence 
at the time the person was debarred, 
suspended, proposed for debarment 
under 48 CFR part 9, subpart 9.4, de-
clared ineligible, or voluntarily ex-
cluded. A decision as to the type of ter-
mination action, if any, to be taken 
should be made only after thorough re-
view to ensure the propriety of the pro-
posed action. 

(b) Agencies and participants shall 
not renew or extend covered trans-
actions (other than no-cost time exten-
sions) with any person who is debarred, 
suspended, proposed for debarment 
under 48 CFR part 9, subpart 9.4, ineli-
gible or voluntary excluded, except as 
provided in § 1508.215. 

[60 FR 33041, 33046, June 26, 1995]

§ 1508.225 Failure to adhere to restric-
tions. 

(a) Except as permitted under 
§ 1508.215 or § 1508.220, a participant 
shall not knowingly do business under 
a covered transaction with a person 
who is— 

(1) Debarred or suspended; 
(2) Proposed for debarment under 48 

CFR part 9, subpart 9.4; or 
(3) Ineligible for or voluntarily ex-

cluded from the covered transaction. 
(b) Violation of the restriction under 

paragraph (a) of this section may re-
sult in disallowance of costs, annul-
ment or termination of award, issuance 
of a stop work order, debarment or sus-
pension, or other remedies as appro-
priate. 

(c) A participant may rely upon the 
certification of a prospective partici-
pant in a lower tier covered trans-
action that it and its principals are not 
debarred, suspended, proposed for de-
barment under 48 CFR part 9, subpart 
9.4, ineligible, or voluntarily excluded 
from the covered transaction (See ap-
pendix B of these regulations), unless it 
knows that the certification is erro-
neous. An agency has the burden of 

proof that a participant did knowingly 
do business with a person that filed an 
erroneous certification. 

[60 FR 33041, 33046, June 26, 1995]

Subpart C—Debarment

§ 1508.300 General. 
The debarring official may debar a 

person for any of the causes in 
§ 1508.305, using procedures established 
in §§ 1508.310 through 1508.314. The exist-
ence of a cause for debarment, how-
ever, does not necessarily require that 
the person be debarred; the seriousness 
of the person’s acts or omissions and 
any mitigating factors shall be consid-
ered in making any debarment deci-
sion.

§ 1508.305 Causes for debarment. 
Debarment may be imposed in ac-

cordance with the provisions of 
§§ 1508.300 through 1508.314 for: 

(a) Conviction of or civil judgment 
for: 

(1) Commission of fraud or a criminal 
offense in connection with obtaining, 
attempting to obtain, or performing a 
public or private agreement or trans-
action; 

(2) Violation of Federal or State anti-
trust statutes, including those pro-
scribing price fixing between competi-
tors, allocation of customers between 
competitors, and bid rigging; 

(3) Commission of embezzlement, 
theft, forgery, bribery, falsification or 
destruction of records, making false 
statements, receiving stolen property, 
making false claims, or obstruction of 
justice; or 

(4) Commission of any other offense 
indicating a lack of business integrity 
or business honesty that seriously and 
directly affects the present responsi-
bility of a person. 

(b) Violation of the terms of a public 
agreement or transaction so serious as 
to affect the integrity of an agency 
program, such as: 

(1) A willful failure to perform in ac-
cordance with the terms of one or more 
public agreements or transactions; 

(2) A history of failure to perform or 
of unsatisfactory performance of one or 
more public agreements or trans-
actions; or 
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(3) A willful violation of a statutory 
or regulatory provision or requirement 
applicable to a public agreement or 
transaction. 

(c) Any of the following causes: 
(1) A nonprocurement debarment by 

any Federal agency taken before March 
1, 1989, the effective date of these regu-
lations or a procurement debarment by 
any Federal agency taken pursuant to 
48 CFR subpart 9.4; 

(2) Knowingly doing business with a 
debarred, suspended, ineligible, or vol-
untarily excluded person, in connection 
with a covered transaction, except as 
permitted in § 1508.215 or § 1508.220; 

(3) Failure to pay a single substantial 
debt, or a number of outstanding debts 
(including disallowed costs and over-
payments, but not including sums owed 
the Federal Government under the In-
ternal Revenue Code) owed to any Fed-
eral agency or instrumentality, pro-
vided the debt is uncontested by the 
debtor or, if contested, provided that 
the debtor’s legal and administrative 
remedies have been exhausted; 

(4) Violation of a material provision 
of a voluntary exclusion agreement en-
tered into under § 1508.315 or of any set-
tlement of a debarment or suspension 
action; or 

(5) Violation of any requirement of 
subpart F of this part, relating to pro-
viding a drug-free workplace, as set 
forth in § 1508.615 of this part. 

(d) Any other cause of so serious or 
compelling a nature that it affects the 
present responsibility of a person. 

[54 FR 4722, 4734, Jan. 30, 1989, as amended at 
54 FR 4950, 4956, Jan. 31, 1989]

§ 1508.310 Procedures. 
African Development Foundation 

shall process debarment actions as in-
formally as practicable, consistent 
with the principles of fundamental 
fairness, using the procedures in 
§§ 1508.311 through 1508.314.

§ 1508.311 Investigation and referral. 
Information concerning the existence 

of a cause for debarment from any 
source shall be promptly reported, in-
vestigated, and referred, when appro-
priate, to the debarring official for con-
sideration. After consideration, the de-
barring official may issue a notice of 
proposed debarment.

§ 1508.312 Notice of proposed debar-
ment. 

A debarment proceeding shall be ini-
tiated by notice to the respondent ad-
vising: 

(a) That debarment is being consid-
ered; 

(b) Of the reasons for the proposed 
debarment in terms sufficient to put 
the respondent on notice of the con-
duct or transaction(s) upon which it is 
based; 

(c) Of the cause(s) relied upon under 
§ 1508.305 for proposing debarment; 

(d) Of the provisions of §§ 1508.311 
through 1508.314, and any other African 
Development Foundation procedures, if 
applicable, governing debarment deci-
sionmaking; and 

(e) Of the potential effect of a debar-
ment.

§ 1508.313 Opportunity to contest pro-
posed debarment. 

(a) Submission in opposition. Within 30 
days after receipt of the notice of pro-
posed debarment, the respondent may 
submit, in person, in writing, or 
through a representative, information 
and argument in opposition to the pro-
posed debarment. 

(b) Additional proceedings as to dis-
puted material facts. (1) In actions not 
based upon a conviction or civil judg-
ment, if the debarring official finds 
that the respondent’s submission in op-
position raises a genuine dispute over 
facts material to the proposed debar-
ment, respondent(s) shall be afforded 
an opportunity to appear with a rep-
resentative, submit documentary evi-
dence, present witnesses, and confront 
any witness the agency presents. 

(2) A transcribed record of any addi-
tional proceedings shall be made avail-
able at cost to the respondent, upon re-
quest, unless the respondent and the 
agency, by mutual agreement, waive 
the requirement for a transcript.

§ 1508.314 Debarring official’s decision. 

(a) No additional proceedings necessary. 
In actions based upon a conviction or 
civil judgment, or in which there is no 
genuine dispute over material facts, 
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the debarring official shall make a de-
cision on the basis of all the informa-
tion in the administrative record, in-
cluding any submission made by the re-
spondent. The decision shall be made 
within 45 days after receipt of any in-
formation and argument submitted by 
the respondent, unless the debarring 
official extends this period for good 
cause. 

(b) Additional proceedings necessary. 
(1) In actions in which additional pro-
ceedings are necessary to determine 
disputed material facts, written find-
ings of fact shall be prepared. The de-
barring official shall base the decision 
on the facts as found, together with 
any information and argument sub-
mitted by the respondent and any 
other information in the administra-
tive record. 

(2) The debarring official may refer 
disputed material facts to another offi-
cial for findings of fact. The debarring 
official may reject any such findings, 
in whole or in part, only after specifi-
cally determining them to be arbitrary 
and capricious or clearly erroneous. 

(3) The debarring official’s decision 
shall be made after the conclusion of 
the proceedings with respect to dis-
puted facts. 

(c) (1) Standard of proof. In any debar-
ment action, the cause for debarment 
must be established by a preponderance 
of the evidence. Where the proposed de-
barment is based upon a conviction or 
civil judgment, the standard shall be 
deemed to have been met. 

(2) Burden of proof. The burden of 
proof is on the agency proposing debar-
ment. 

(d) Notice of debarring official’s deci-
sion. (1) If the debarring official decides 
to impose debarment, the respondent 
shall be given prompt notice: 

(i) Referring to the notice of proposed 
debarment; 

(ii) Specifying the reasons for debar-
ment; 

(iii) Stating the period of debarment, 
including effective dates; and 

(iv) Advising that the debarment is 
effective for covered transactions 
throughout the executive branch of the 
Federal Government unless an agency 
head or an authorized designee makes 
the determination referred to in 
§ 1508.215. 

(2) If the debarring official decides 
not to impose debarment, the respond-
ent shall be given prompt notice of 
that decision. A decision not to impose 
debarment shall be without prejudice 
to a subsequent imposition of debar-
ment by any other agency.

§ 1508.315 Settlement and voluntary 
exclusion. 

(a) When in the best interest of the 
Government, African Development 
Foundation may, at any time, settle a 
debarment or suspension action. 

(b) If a participant and the agency 
agree to a voluntary exclusion of the 
participant, such voluntary exclusion 
shall be entered on the Nonprocure-
ment List (see subpart E).

§ 1508.320 Period of debarment. 
(a) Debarment shall be for a period 

commensurate with the seriousness of 
the cause(s). If a suspension precedes a 
debarment, the suspension period shall 
be considered in determining the de-
barment period. 

(1) Debarment for causes other than 
those related to a violation of the re-
quirements of subpart F of this part 
generally should not exceed three 
years. Where circumstances warrant, a 
longer period of debarment may be im-
posed. 

(2) In the case of a debarment for a 
violation of the requirements of sub-
part F of this part (see 1508.305(c)(5)), 
the period of debarment shall not ex-
ceed five years. 

(b) The debarring official may extend 
an existing debarment for an addi-
tional period, if that official deter-
mines that an extension is necessary to 
protect the public interest. 

However, a debarment may not be ex-
tended solely on the basis of the facts 
and circumstances upon which the ini-
tial debarment action was based. If de-
barment for an additional period is de-
termined to be necessary, the proce-
dures of §§ 1508.311 through 1508.314 
shall be followed to extend the debar-
ment. 

(c) The respondent may request the 
debarring official to reverse the debar-
ment decision or to reduce the period 
or scope of debarment. Such a request 
shall be in writing and supported by 
documentation. The debarring official 
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may grant such a request for reasons 
including, but not limited to: 

(1) Newly discovered material evi-
dence; 

(2) Reversal of the conviction or civil 
judgment upon which the debarment 
was based; 

(3) Bona fide change in ownership or 
management; 

(4) Elimination or other causes for 
which the debarment was imposed; or 

(5) Other reasons the debarring offi-
cial deems appropriate. 

[54 FR 4722, 4734, Jan. 30, 1989, as amended at 
54 FR 4950, 4956, Jan. 31, 1989]

§ 1508.325 Scope of debarment. 
(a) Scope in general. (1) Debarment of 

a person under these regulations con-
stitutes debarment of all its divisions 
and other organizational elements 
from all covered transactions, unless 
the debarment decision is limited by 
its terms to one or more specifically 
identified individuals, divisions or 
other organizational elements or to 
specific types of transactions. 

(2) The debarment action may in-
clude any affiliate of the participant 
that is specifically named and given 
notice of the proposed debarment and 
an opportunity to respond (see 
§§ 1508.311 through 1508.314). 

(b) Imputing conduct. For purposes of 
determining the scope of debarment, 
conduct may be imputed as follows: 

(1) Conduct imputed to participant. The 
fraudulent, criminal or other seriously 
improper conduct of any officer, direc-
tor, shareholder, partner, employee, or 
other individual associated with a par-
ticipant may be imputed to the partici-
pant when the conduct occurred in con-
nection with the individual’s perform-
ance of duties for or on behalf of the 
participant, or with the participant’s 
knowledge, approval, or acquiescence. 
The participant’s acceptance of the 
benefits derived from the conduct shall 
be evidence of such knowledge, ap-
proval, or acquiescence. 

(2) Conduct imputed to individuals asso-
ciated with participant. The fraudulent, 
criminal, or other seriously improper 
conduct of a participant may be im-
puted to any officer, director, share-
holder, partner, employee, or other in-
dividual associated with the partici-
pant who participated in, knew of, or 

had reason to know of the participant’s 
conduct. 

(3) Conduct of one participant imputed 
to other participants in a joint venture. 
The fraudulent, criminal, or other seri-
ously improper conduct of one partici-
pant in a joint venture, grant pursuant 
to a joint application, or similar ar-
rangement or with the knowledge, ap-
proval, or acquiescence of these par-
ticipants. Acceptance of the benefits 
derived from the conduct shall be evi-
dence of such knowledge, approval, or 
acquiescence.

Subpart D—Suspension
§ 1508.400 General. 

(a) The suspending official may sus-
pend a person from any of the causes in 
§ 1508.405 using procedures established 
in § 1508.410 through § 1508.413. 

(b) Suspension is a serious action to 
be imposed only when: 

(1) There exists adequate evidence of 
one or more of the causes set out in 
§ 1508.405, and 

(2) Immediate action is necessary to 
protect the public interest. 

(c) In assessing the adequacy of the 
evidence, the agency should consider 
how much information is available, 
how credible it is given the cir-
cumstances, whether or not important 
allegations are corroborated, and what 
inferences can reasonably be drawn as 
a result. This assessment should in-
clude an examination of basic docu-
ments such as grants, cooperative 
agreements, loan authorizations, and 
contracts.

§ 1508.405 Causes for suspension. 
(a) Suspension may be imposed in ac-

cordancewith theprovisionsof §§ 1508.400 
through 1508.413 upon adequate evi-
dence: 

(1) To suspect the commission of an 
offense listed in § 1508.305(a); or 

(2) That a cause for debarment under 
§ 1508.305 may exist. 

(b) Indictment shall constitute 
adequte evidence for purposes of sus-
pension actions.

§ 1508.410 Procedures. 
(a) Investigation and referral. Informa-

tion concerning the existence of a 
cause for suspension from any source 
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shall be promptly reported, inves-
tigated, and referred, when appro-
priate, to the suspending official for 
consideration. After consideration, the 
suspending official may issue a notice 
of suspension. 

(b) Decisionmaking process. African 
Development Foundation shall process 
suspension actions as informally as 
practicable, consistent with principles 
of fundamental fairness, using the pro-
cedures in § 1508.411 through § 1508.413.

§ 1508.411 Notice of suspension. 
When a respondent is suspended, no-

tice shall immediately be given: 
(a) That suspension has been im-

posed; 
(b) That the suspension is based on 

an indictment, conviction, or other 
adequate evidence that the respondent 
has committed irregularities seriously 
reflecting on the propriety of further 
Federal Government dealings with the 
respondent; 

(c) Describing any such irregularities 
in terms sufficient to put the respond-
ent on notice without disclosing the 
Federal Government’s evidence; 

(d) Of the cause(s) relied upon under 
§ 1508.405 for imposing suspension; 

(e) That the suspension is for a tem-
porary period pending the completion 
of an investigation or ensuing legal, de-
barment, or Program Fraud Civil Rem-
edies Act proceedings; 

(f) Of the provisions of § 1508.411 
through § 1508.413 and any other African 
Development Foundation procedures, if 
applicable, governing suspension deci-
sionmaking; and 

(g) Of the effect of the suspension.

§ 1508.412 Opportunity to contest sus-
pension. 

(a) Submission in opposition. Within 30 
days after receipt of the notice of sus-
pension, the respondent may submit, in 
person, in writing, or through a rep-
resentative, information and argument 
in opposition to the suspension. 

(b) Additional proceedings as to dis-
puted material facts. (1) If the sus-
pending official finds that the respond-
ent’s submission in opposition raises a 
genuine dispute over facts material to 
the suspension, respondent(s) shall be 
afforded an opportunity to appear with 
a representative, submit documentary 

evidence, present witnesses, and con-
front any witness the agency presents, 
unless: 

(i) The action is based on an indict-
ment, conviction or civil judgment, or 

(ii) A determination is made, on the 
basis of Department of Justice advice, 
that the substantial interests of the 
Federal Government in pending or con-
templated legal proceedings based on 
the same facts as the suspension would 
be prejudiced. 

(2) A transcribed record of any addi-
tional proceedings shall be prepared 
and made available at cost to the re-
spondent, upon request, unless the re-
spondent and the agency, by mutual 
agreement, waive the requirement for a 
transcript.

§ 1508.413 Suspending official’s deci-
sion. 

The suspending official may modify 
or terminate the suspension (for exam-
ple, see § 1508.320(c) for reasons for re-
ducing the period or scope of debar-
ment) or may leave it in force. How-
ever, a decision to modify or terminate 
the suspension shall be without preju-
dice to the subsequent imposition of 
suspension by any other agency or de-
barment by any agency. The decision 
shall be rendered in accordance with 
the following provisions: 

(a) No additional proceedings necessary. 
In actions: based on an indictment, 
conviction, or civil judgment; in which 
there is no genuine dispute over mate-
rial facts; or in which additional pro-
ceedings to determine disputed mate-
rial facts have been denied on the basis 
of Department of Justice advice, the 
suspending official shall make a deci-
sion on the basis of all the information 
in the administrative record, including 
any submission made by the respond-
ent. The decision shall be made within 
45 days after receipt of any information 
and argument submitted by the re-
spondent, unless the suspending official 
extends this period for good cause. 

(b) Additional proceedings necessary. 
(1) In actions in which additional pro-
ceedings are necessary to determine 
disputed material facts, written find-
ings of fact shall be prepared. The sus-
pending official shall base the decision 
on the facts as found, together with 
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any information and argument sub-
mitted by the respondent and any 
other information in the administra-
tive record. 

(2) The suspending official may refer 
matters involving disputed material 
facts to another official for findings of 
fact. The suspending official may re-
ject any such findings, in whole or in 
part, only after specificially deter-
mining them to be arbitrary or capri-
cious or clearly erroneous. 

(c) Notice of suspending official’s deci-
sion. Prompt written notice of the sus-
pending official’s decision shall be sent 
to the respondent.

§ 1508.415 Period of suspension. 
(a) Suspension shall be for a tem-

porary period pending the completion 
of an investigation or ensuring legal, 
debarment, or Program Fraud Civil 
Remedies Act proceedings, unless ter-
minated sooner by the suspending offi-
cial or as provided in paragraph (b) of 
this section. 

(b) If legal or administrative pro-
ceedings are not initiated within 12 
months after the date of the suspension 
notice, the suspension shall be termi-
nated unless an Assistant Attorney 
General or United States Attorney re-
quests its extension in writing, in 
which case it may be extended for an 
additional six months. In no event may 
a suspension extend beyond 18 months, 
unless such proceedings have been ini-
tiated within that period. 

(c) The suspending official shall no-
tify the Department of Justice of an 
impending termination of a suspension, 
at least 30 days before the 12-month pe-
riod expires, to give that Department 
an opportunity to request an exten-
sion.

§ 1508.420 Scope of suspension. 
The scope of a suspension is the same 

as the scope of a debarment (see 
§ 1508.325), except that the procedures of 
§§ 1508.410 through 1508.413 shall be used 
in imposing a suspension.

Subpart E—Responsibilities of GSA, 
Agency and Participants

§ 1508.500 GSA responsibilities. 
(a) In accordance with the OMB 

guidelines, GSA shall compile, main-

tain, and distribute a list of all persons 
who have been debarred, suspended, or 
voluntarily excluded by agencies under 
Executive Order 12549 and these regula-
tions, and those who have been deter-
mined to be ineligible. 

(b) At a minimum, this list shall in-
dicate: 

(1) The names and addresses of all 
debarred, suspended, ineligible, and 
voluntarily excluded persons, in alpha-
betical order, with cross-references 
when more than one name is involved 
in a single action; 

(2) The type of action; 
(3) The cause for the action; 
(4) The scope of the action; 
(5) Any termination date for each 

listing; and 
(6) The agency and name and tele-

phone number of the agency point of 
contact for the action.

§ 1508.505 African Development Foun-
dation responsibilities. 

(a) The agency shall provide GSA 
with current information concerning 
debarments, suspensions, determina-
tions of ineligibility, and voluntary ex-
clusions it has taken. Until February 
18, 1989, the agency shall also provide 
GSA and OMB with information con-
cerning all transactions in which Afri-
can Development Foundation has 
granted exceptions under § 1508.215 per-
mitting participation by debarred, sus-
pended, or voluntarily excluded per-
sons. 

(b) Unless an alternative schedule is 
agreed to by GSA, the agency shall ad-
vise GSA of the information set forth 
in § 1508.500(b) and of the exceptions 
granted under § 1508.215 within five 
working days after taking such ac-
tions. 

(c) The agency shall direct inquiries 
concerning listed persons to the agency 
that took the action. 

(d) Agency officials shall check the 
Nonprocurement List before entering 
covered transactions to determine 
whether a participant in a primary 
transaction is debarred, suspended, in-
eligible, or voluntarily excluded (Tel. 
#). 

(e) Agency officials shall check the 
Nonprocurement List before approving 
principals or lower tier participants 
where agency approval of the principal 
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or lower tier participant is required 
under the terms of the transaction, to 
determine whether such principals or 
participants are debarred, suspended, 
ineligible, or voluntarily excluded.

§ 1508.510 Participants’ responsibil-
ities. 

(a) Certification by participants in pri-
mary covered transactions. Each partici-
pant shall submit the certification in 
appendix A to this part for it and its 
principals at the time the participant 
submits its proposal in connection with 
a primary covered transaction, except 
that States need only complete such 
certification as to their principals. 
Participants may decide the method 
and frequency by which they determine 
the eligibility of their principals. In 
addition, each participant may, but is 
not required to, check the Nonprocure-
ment List for its principals (Tel. #). 
Adverse information on the certifi-
cation will not necessarily result in de-
nial of participation. However, the cer-
tification, and any additional informa-
tion pertaining to the certification 
submitted by the participant, shall be 
considered in the administration of 
covered transactions. 

(b) Certification by participants in 
lower tier covered transactions. (1) Each 
participant shall require participants 
in lower tier covered transactions to 
include the certification in appendix B 
to this part for it and its principals in 
any proposal submitted in connection 
with such lower tier covered trans-
actions. 

(2) A participant may rely upon the 
certification of a prospective partici-
pant in a lower tier covered trans-
action that it and its principals are not 
debarred, suspended, ineligible, or vol-
untarily excluded from the covered 
transaction by any Federal agency, un-
less it knows that the certification is 
erroneous. Participants may decide the 
method and frequency by which they 
determine the eligibility of their prin-
cipals. In addition, a participant may, 
but is not required to, check the Non-
procurement List for its principals and 
for participants (Tel. #). 

(c) Changed circumstances regarding 
certification. A participant shall provide 
immediate written notice to African 
Development Foundation if at any 

time the participant learns that its 
certification was erroneous when sub-
mitted or has become erroneous by rea-
son of changed circumstances. Partici-
pants in lower tier covered trans-
actions shall provide the same updated 
notice to the participant to which it 
submitted its proposal.

Subpart F—Drug-Free Workplace 
Requirements (Grants)

SOURCE: 55 FR 21688, 21695, May 25, 1990, un-
less otherwise noted.

§ 1508.600 Purpose. 
(a) The purpose of this subpart is to 

carry out the Drug-Free Workplace Act 
of 1988 by requiring that— 

(1) A grantee, other than an indi-
vidual, shall certify to the agency that 
it will provide a drug-free workplace; 

(2) A grantee who is an individual 
shall certify to the agency that, as a 
condition of the grant, he or she will 
not engage in the unlawful manufac-
ture, distribution, dispensing, posses-
sion or use of a controlled substance in 
conducting any activity with the 
grant. 

(b) Requirements implementing the 
Drug-Free Workplace Act of 1988 for 
contractors with the agency are found 
at 48 CFR subparts 9.4, 23.5, and 52.2.

§ 1508.605 Definitions. 
(a) Except as amended in this sec-

tion, the definitions of § 1508.105 apply 
to this subpart. 

(b) For purposes of this subpart— 
(1) Controlled substance means a con-

trolled substance in schedules I 
through V of the Controlled Substances 
Act (21 U.S.C. 812), and as further de-
fined by regulation at 21 CFR 1308.11 
through 1308.15; 

(2) Conviction means a finding of guilt 
(including a plea of nolo contendere) or 
imposition of sentence, or both, by any 
judicial body charged with the respon-
sibility to determine violations of the 
Federal or State criminal drug stat-
utes; 

(3) Criminal drug statute means a Fed-
eral or non-Federal criminal statute 
involving the manufacture, distribu-
tion, dispensing, use, or possession of 
any controlled substance; 
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(4) Drug-free workplace means a site 
for the performance of work done in 
connection with a specific grant at 
which employees of the grantee are 
prohibited from engaging in the unlaw-
ful manufacture, distribution, dis-
pensing, possession, or use of a con-
trolled substance; 

(5) Employee means the employee of a 
grantee directly engaged in the per-
formance of work under the grant, in-
cluding: 

(i) All direct charge employees; 
(ii) All indirect charge employees, un-

less their impact or involvement is in-
significant to the performance of the 
grant; and, 

(iii) Temporary personnel and con-
sultants who are directly engaged in 
the performance of work under the 
grant and who are on the grantee’s 
payroll. 
This definition does not include work-
ers not on the payroll of the grantee 
(e.g., volunteers, even if used to meet a 
matching requirement; consultants or 
independent contractors not on the 
payroll; or employees of subrecipients 
or subcontractors in covered work-
places); 

(6) Federal agency or agency means 
any United States executive depart-
ment, military department, govern-
ment corporation, government con-
trolled corporation, any other estab-
lishment in the executive branch (in-
cluding the Executive Office of the 
President), or any independent regu-
latory agency; 

(7) Grant means an award of financial 
assistance, including a cooperative 
agreement, in the form of money, or 
property in lieu of money, by a Federal 
agency directly to a grantee. The term 
grant includes block grant and entitle-
ment grant programs, whether or not 
exempted from coverage under the 
grants management government-wide 
common rule on uniform administra-
tive requirements for grants and coop-
erative agreements. The term does not 
include technical assistance that pro-
vides services instead of money, or 
other assistance in the form of loans, 
loan guarantees, interest subsidies, in-
surance, or direct appropriations; or 
any veterans’ benefits to individuals, 
i.e., any benefit to veterans, their fami-
lies, or survivors by virtue of the serv-

ice of a veteran in the Armed Forces of 
the United States; 

(8) Grantee means a person who ap-
plies for or receives a grant directly 
from a Federal agency (except another 
Federal agency); 

(9) Individual means a natural person; 
(10) State means any of the States of 

the United States, the District of Co-
lumbia, the Commonwealth of Puerto 
Rico, any territory or possession of the 
United States, or any agency of a 
State, exclusive of institutions of high-
er education, hospitals, and units of 
local government. A State instrumen-
tality will be considered part of the 
State government if it has a written 
determination from a State govern-
ment that such State considers the in-
strumentality to be an agency of the 
State government.

§ 1508.610 Coverage. 
(a) This subpart applies to any grant-

ee of the agency. 
(b) This subpart applies to any grant, 

except where application of this sub-
part would be inconsistent with the 
international obligations of the United 
States or the laws or regulations of a 
foreign government. A determination 
of such inconsistency may be made 
only by the agency head or his/her des-
ignee. 

(c) The provisions of subparts A, B, C, 
D and E of this part apply to matters 
covered by this subpart, except where 
specifically modified by this subpart. 
In the event of any conflict between 
provisions of this subpart and other 
provisions of this part, the provisions 
of this subpart are deemed to control 
with respect to the implementation of 
drug-free workplace requirements con-
cerning grants.

§ 1508.615 Grounds for suspension of 
payments, suspension or termi-
nation of grants, or suspension or 
debarment. 

A grantee shall be deemed in viola-
tion of the requirements of this sub-
part if the agency head or his or her of-
ficial designee determines, in writing, 
that— 

(a) The grantee has made a false cer-
tification under § 1508.630; 

(b) With respect to a grantee other 
than an individual— 
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(1) The grantee has violated the cer-
tification by failing to carry out the 
requirements of paragraphs (A)(a)–(g) 
and/or (B) of the certification (Alter-
nate I to appendix C) or 

(2) Such a number of employees of 
the grantee have been convicted of vio-
lations of criminal drug statutes for 
violations occurring in the workplace 
as to indicate that the grantee has 
failed to make a good faith effort to 
provide a drug-free workplace. 

(c) With respect to a grantee who is 
an individual— 

(1) The grantee has violated the cer-
tification by failing to carry out its re-
quirements (Alternate II to appendix 
C); or 

(2) The grantee is convicted of a 
criminal drug offense resulting from a 
violation occurring during the conduct 
of any grant activity.

§ 1508.620 Effect of violation. 

(a) In the event of a violation of this 
subpart as provided in § 1508.615, and in 
accordance with applicable law, the 
grantee shall be subject to one or more 
of the following actions: 

(1) Suspension of payments under the 
grant; 

(2) Suspension or termination of the 
grant; and 

(3) Suspension or debarment of the 
grantee under the provisions of this 
part. 

(b) Upon issuance of any final deci-
sion under this part requiring debar-
ment of a grantee, the debarred grant-
ee shall be ineligible for award of any 
grant from any Federal agency for a 
period specified in the decision, not to 
exceed five years (see § 1508.320(a)(2) of 
this part).

§ 1508.625 Exception provision. 

The agency head may waive with re-
spect to a particular grant, in writing, 
a suspension of payments under a 
grant, suspension or termination of a 
grant, or suspension or debarment of a 
grantee if the agency head determines 
that such a waiver would be in the pub-
lic interest. This exception authority 
cannot be delegated to any other offi-
cial.

§ 1508.630 Certification requirements 
and procedures. 

(a)(1) As a prior condition of being 
awarded a grant, each grantee shall 
make the appropriate certification to 
the Federal agency providing the 
grant, as provided in appendix C to this 
part. 

(2) Grantees are not required to make 
a certification in order to continue re-
ceiving funds under a grant awarded 
before March 18, 1989, or under a no-
cost time extension of such a grant. 
However, the grantee shall make a one-
time drug-free workplace certification 
for a non-automatic continuation of 
such a grant made on or after March 
18, 1989. 

(b) Except as provided in this section, 
all grantees shall make the required 
certification for each grant. For man-
datory formula grants and entitle-
ments that have no application proc-
ess, grantees shall submit a one-time 
certification in order to continue re-
ceiving awards. 

(c) A grantee that is a State may 
elect to make one certification in each 
Federal fiscal year. States that pre-
viously submitted an annual certifi-
cation are not required to make a cer-
tification for Fiscal Year 1990 until 
June 30, 1990. Except as provided in 
paragraph (d) of this section, this cer-
tification shall cover all grants to all 
State agencies from any Federal agen-
cy. The State shall retain the original 
of this statewide certification in its 
Governor’s office and, prior to grant 
award, shall ensure that a copy is sub-
mitted individually with respect to 
each grant, unless the Federal agency 
has designated a central location for 
submission. 

(d)(1) The Governor of a State may 
exclude certain State agencies from 
the statewide certification and author-
ize these agencies to submit their own 
certifications to Federal agencies. The 
statewide certification shall name any 
State agencies so excluded. 

(2) A State agency to which the 
statewide certification does not apply, 
or a State agency in a State that does 
not have a statewide certification, may 
elect to make one certification in each 
Federal fiscal year. State agencies that 
previously submitted a State agency 
certification are not required to make 
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a certification for Fiscal Year 1990 
until June 30, 1990. The State agency 
shall retain the original of this State 
agency-wide certification in its central 
office and, prior to grant award, shall 
ensure that a copy is submitted indi-
vidually with respect to each grant, 
unless the Federal agency designates a 
central location for submission. 

(3) When the work of a grant is done 
by more than one State agency, the 
certification of the State agency di-
rectly receiving the grant shall be 
deemed to certify compliance for all 
workplaces, including those located in 
other State agencies. 

(e)(1) For a grant of less than 30 days 
performance duration, grantees shall 
have this policy statement and pro-
gram in place as soon as possible, but 
in any case by a date prior to the date 
on which performance is expected to be 
completed. 

(2) For a grant of 30 days or more per-
formance duration, grantees shall have 
this policy statement and program in 
place within 30 days after award. 

(3) Where extraordinary cir-
cumstances warrant for a specific 
grant, the grant officer may determine 
a different date on which the policy 
statement and program shall be in 
place.

§ 1508.635 Reporting of and employee 
sanctions for convictions of crimi-
nal drug offenses. 

(a) When a grantee other than an in-
dividual is notified that an employee 
has been convicted for a violation of a 
criminal drug statute occurring in the 
workplace, it shall take the following 
actions: 

(1) Within 10 calendar days of receiv-
ing notice of the conviction, the grant-
ee shall provide written notice, includ-
ing the convicted employee’s position 
title, to every grant officer, or other 
designee on whose grant activity the 
convicted employee was working, un-
less a Federal agency has designated a 
central point for the receipt of such no-
tifications. Notification shall include 
the identification number(s) for each of 
the Federal agency’s affected grants. 

(2) Within 30 calendar days of receiv-
ing notice of the conviction, the grant-
ee shall do the following with respect 
to the employee who was convicted. 

(i) Take appropriate personnel action 
against the employee, up to and includ-
ing termination, consistent with re-
quirements of the Rehabilitation Act 
of 1973, as amended; or 

(ii) Require the employee to partici-
pate satisfactorily in a drug abuse as-
sistance or rehabilitation program ap-
proved for such purposes by a Federal, 
State, or local health, law enforce-
ment, or other appropriate agency. 

(b) A grantee who is an individual 
who is convicted for a violation of a 
criminal drug statute occurring during 
the conduct of any grant activity shall 
report the conviction, in writing, with-
in 10 calendar days, to his or her Fed-
eral agency grant officer, or other des-
ignee, unless the Federal agency has 
designated a central point for the re-
ceipt of such notices. Notification shall 
include the identification number(s) 
for each of the Federal agency’s af-
fected grants. 

(Approved by the Office of Management and 
Budget under control number 0991–0002)

APPENDIX A TO PART 1508—CERTIFI-
CATION REGARDING DEBARMENT, 
SUSPENSION, AND OTHER RESPONSI-
BILITY MATTERS—PRIMARY COVERED 
TRANSACTIONS 

Instructions for Certification 

1. By signing and submitting this proposal, 
the prospective primary participant is pro-
viding the certification set out below. 

2. The inability of a person to provide the 
certification required below will not nec-
essarily result in denial of participation in 
this covered transaction. The prospective 
participant shall submit an explanation of 
why it cannot provide the certification set 
out below. The certification or explanation 
will be considered in connection with the de-
partment or agency’s determination whether 
to enter into this transaction. However, fail-
ure of the prospective primary participant to 
furnish a certification or an explanation 
shall disqualify such person from participa-
tion in this transaction. 

3. The certification in this clause is a ma-
terial representation of fact upon which reli-
ance was placed when the department or 
agency determined to enter into this trans-
action. If it is later determined that the pro-
spective primary participant knowingly ren-
dered an erroneous certification, in addition 
to other remedies available to the Federal 
Government, the department or agency may 
terminate this transaction for cause or de-
fault. 
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4. The prospective primary participant 
shall provide immediate written notice to 
the department or agency to which this pro-
posal is submitted if at any time the pro-
spective primary participant learns that its 
certification was erroneous when submitted 
or has become erroneous by reason of 
changed circumstances. 

5. The terms covered transaction, debarred, 
suspended, ineligible, lower tier covered trans-
action, participant, person, primary covered 
transaction, principal, proposal, and volun-
tarily excluded, as used in this clause, have 
the meanings set out in the Definitions and 
Coverage sections of the rules implementing 
Executive Order 12549. You may contact the 
department or agency to which this proposal 
is being submitted for assistance in obtain-
ing a copy of those regulations. 

6. The prospective primary participant 
agrees by submitting this proposal that, 
should the proposed covered transaction be 
entered into, it shall not knowingly enter 
into any lower tier covered transaction with 
a person who is proposed for debarment 
under 48 CFR part 9, subpart 9.4, debarred, 
suspended, declared ineligible, or voluntarily 
excluded from participation in this covered 
transaction, unless authorized by the depart-
ment or agency entering into this trans-
action. 

7. The prospective primary participant fur-
ther agrees by submitting this proposal that 
it will include the clause titled ‘‘Certifi-
cation Regarding Debarment, Suspension, 
Ineligibility and Voluntary Exclusion-Lower 
Tier Covered Transaction,’’ provided by the 
department or agency entering into this cov-
ered transaction, without modification, in 
all lower tier covered transactions and in all 
solicitations for lower tier covered trans-
actions. 

8. A participant in a covered transaction 
may rely upon a certification of a prospec-
tive participant in a lower tier covered 
transaction that it is not proposed for debar-
ment under 48 CFR part 9, subpart 9.4, 
debarred, suspended, ineligible, or volun-
tarily excluded from the covered trans-
action, unless it knows that the certification 
is erroneous. A participant may decide the 
method and frequency by which it deter-
mines the eligibility of its principals. Each 
participant may, but is not required to, 
check the List of Parties Excluded from Fed-
eral Procurement and Nonprocurement Pro-
grams. 

9. Nothing contained in the foregoing shall 
be construed to require establishment of a 
system of records in order to render in good 
faith the certification required by this 
clause. The knowledge and information of a 
participant is not required to exceed that 
which is normally possessed by a prudent 
person in the ordinary course of business 
dealings. 

10. Except for transactions authorized 
under paragraph 6 of these instructions, if a 
participant in a covered transaction know-
ingly enters into a lower tier covered trans-
action with a person who is proposed for de-
barment under 48 CFR part 9, subpart 9.4, 
suspended, debarred, ineligible, or volun-
tarily excluded from participation in this 
transaction, in addition to other remedies 
available to the Federal Government, the de-
partment or agency may terminate this 
transaction for cause or default. 

Certification Regarding Debarment, Suspension, 
and Other Responsibility Matters—Primary 
Covered Transactions 

(1) The prospective primary participant 
certifies to the best of its knowledge and be-
lief, that it and its principals: 

(a) Are not presently debarred, suspended, 
proposed for debarment, declared ineligible, 
or voluntarily excluded by any Federal de-
partment or agency; 

(b) Have not within a three-year period 
preceding this proposal been convicted of or 
had a civil judgment rendered against them 
for commission of fraud or a criminal offense 
in connection with obtaining, attempting to 
obtain, or performing a public (Federal, 
State or local) transaction or contract under 
a public transaction; violation of Federal or 
State antitrust statutes or commission of 
embezzlement, theft, forgery, bribery, fal-
sification or destruction of records, making 
false statements, or receiving stolen prop-
erty; 

(c) Are not presently indicted for or other-
wise criminally or civilly charged by a gov-
ernmental entity (Federal, State or local) 
with commission of any of the offenses enu-
merated in paragraph (1)(b) of this certifi-
cation; and 

(d) Have not within a three-year period 
preceding this application/proposal had one 
or more public transactions (Federal, State 
or local) terminated for cause or default. 

(2) Where the prospective primary partici-
pant is unable to certify to any of the state-
ments in this certification, such prospective 
participant shall attach an explanation to 
this proposal. 

[60 FR 33042, 33046, June 26, 1995]

APPENDIX B TO PART 1508—CERTIFI-
CATION REGARDING DEBARMENT, 
SUSPENSION, INELIGIBILITY AND VOL-
UNTARY EXCLUSION—LOWER TIER 
COVERED TRANSACTIONS 

Instructions for Certification 

1. By signing and submitting this proposal, 
the prospective lower tier participant is pro-
viding the certification set out below. 
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2. The certification in this clause is a ma-
terial representation of fact upon which reli-
ance was placed when this transaction was 
entered into. If it is later determined that 
the prospective lower tier participant know-
ingly rendered an erroneous certification, in 
addition to other remedies available to the 
Federal Government the department or 
agency with which this transaction origi-
nated may pursue available remedies, includ-
ing suspension and/or debarment. 

3. The prospective lower tier participant 
shall provide immediate written notice to 
the person to which this proposal is sub-
mitted if at any time the prospective lower 
tier participant learns that its certification 
was erroneous when submitted or had be-
come erroneous by reason of changed cir-
cumstances. 

4. The terms covered transaction, debarred, 
suspended, ineligible, lower tier covered trans-
action, participant, person, primary covered 
transaction, principal, proposal, and volun-
tarily excluded, as used in this clause, have 
the meaning set out in the Definitions and 
Coverage sections of rules implementing Ex-
ecutive Order 12549. You may contact the 
person to which this proposal is submitted 
for assistance in obtaining a copy of those 
regulations. 

5. The prospective lower tier participant 
agrees by submitting this proposal that, 
should the proposed covered transaction be 
entered into, it shall not knowingly enter 
into any lower tier covered transaction with 
a person who is proposed for debarment 
under 48 CFR part 9, subpart 9.4, debarred, 
suspended, declared ineligible, or voluntarily 
excluded from participation in this covered 
transaction, unless authorized by the depart-
ment or agency with which this transaction 
originated. 

6. The prospective lower tier participant 
further agrees by submitting this proposal 
that it will include this clause titled ‘‘Cer-
tification Regarding Debarment, Suspension, 
Ineligibility and Voluntary Exclusion-Lower 
Tier Covered Transaction,’’ without modi-
fication, in all lower tier covered trans-
actions and in all solicitations for lower tier 
covered transactions. 

7. A participant in a covered transaction 
may rely upon a certification of a prospec-
tive participant in a lower tier covered 
transaction that it is not proposed for debar-
ment under 48 CFR part 9, subpart 9.4, 
debarred, suspended, ineligible, or volun-
tarily excluded from covered transactions, 
unless it knows that the certification is erro-
neous. A participant may decide the method 
and frequency by which it determines the 
eligibility of its principals. Each participant 
may, but is not required to, check the List of 
Parties Excluded from Federal Procurement 
and Nonprocurement Programs. 

8. Nothing contained in the foregoing shall 
be construed to require establishment of a 

system of records in order to render in good 
faith the certification required by this 
clause. The knowledge and information of a 
participant is not required to exceed that 
which is normally possessed by a prudent 
person in the ordinary course of business 
dealings. 

9. Except for transactions authorized under 
paragraph 5 of these instructions, if a partic-
ipant in a covered transaction knowingly en-
ters into a lower tier covered transaction 
with a person who is proposed for debarment 
under 48 CFR part 9, subpart 9.4, suspended, 
debarred, ineligible, or voluntarily excluded 
from participation in this transaction, in ad-
dition to other remedies available to the 
Federal Government, the department or 
agency with which this transaction origi-
nated may pursue available remedies, includ-
ing suspension and/or debarment. 

Certification Regarding Debarment, Suspension, 
Ineligibility an Voluntary Exclusion—Lower 
Tier Covered Transactions 

(1) The prospective lower tier participant 
certifies, by submission of this proposal, that 
neither it nor its principals is presently 
debarred, suspended, proposed for debarment, 
declared ineligible, or voluntarily excluded 
from participation in this transaction by any 
Federal department or agency. 

(2) Where the prospective lower tier partic-
ipant is unable to certify to any of the state-
ments in this certification, such prospective 
participant shall attach an explanation to 
this proposal. 

[60 FR 33042, 33046, June 26, 1995]

APPENDIX C TO PART 1508—CERTIFI-
CATION REGARDING DRUG-FREE 
WORKPLACE REQUIREMENTS 

Instructions for Certification 

1. By signing and/or submitting this appli-
cation or grant agreement, the grantee is 
providing the certification set out below. 

2. The certification set out below is a ma-
terial representation of fact upon which reli-
ance is placed when the agency awards the 
grant. If it is later determined that the 
grantee knowingly rendered a false certifi-
cation, or otherwise violates the require-
ments of the Drug-Free Workplace Act, the 
agency, in addition to any other remedies 
available to the Federal Government, may 
take action authorized under the Drug-Free 
Workplace Act. 

3. For grantees other than individuals, Al-
ternate I applies. 

4. For grantees who are individuals, Alter-
nate II applies. 

5. Workplaces under grants, for grantees 
other than individuals, need not be identified 
on the certification. If known, they may be 
identified in the grant application. If the 
grantee does not identify the workplaces at 
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the time of application, or upon award, if 
there is no application, the grantee must 
keep the identity of the workplace(s) on file 
in its office and make the information avail-
able for Federal inspection. Failure to iden-
tify all known workplaces constitutes a vio-
lation of the grantee’s drug-free workplace 
requirements. 

6. Workplace identifications must include 
the actual address of buildings (or parts of 
buildings) or other sites where work under 
the grant takes place. Categorical descrip-
tions may be used (e.g., all vehicles of a mass 
transit authority or State highway depart-
ment while in operation, State employees in 
each local unemployment office, performers 
in concert halls or radio studios). 

7. If the workplace identified to the agency 
changes during the performance of the grant, 
the grantee shall inform the agency of the 
change(s), if it previously identified the 
workplaces in question (see paragraph five). 

8. Definitions of terms in the Nonprocure-
ment Suspension and Debarment common 
rule and Drug-Free Workplace common rule 
apply to this certification. Grantees’ atten-
tion is called, in particular, to the following 
definitions from these rules: 

Controlled substance means a controlled 
substance in Schedules I through V of the 
Controlled Substances Act (21 U.S.C. 812) and 
as further defined by regulation (21 CFR 
1308.11 through 1308.15); 

Conviction means a finding of guilt (includ-
ing a plea of nolo contendere) or imposition 
of sentence, or both, by any judicial body 
charged with the responsibility to determine 
violations of the Federal or State criminal 
drug statutes; 

Criminal drug statute means a Federal or 
non-Federal criminal statute involving the 
manufacture, distribution, dispensing, use, 
or possession of any controlled substance; 

Employee means the employee of a grantee 
directly engaged in the performance of work 
under a grant, including: (i) All direct charge 
employees; (ii) All indirect charge employees 
unless their impact or involvement is insig-
nificant to the performance of the grant; 
and, (iii) Temporary personnel and consult-
ants who are directly engaged in the per-
formance of work under the grant and who 
are on the grantee’s payroll. This definition 
does not include workers not on the payroll 
of the grantee (e.g., volunteers, even if used 
to meet a matching requirement; consult-
ants or independent contractors not on the 
grantee’s payroll; or employees of subrecipi-
ents or subcontractors in covered work-
places). 

Certification Regarding Drug-Free Workplace 
Requirements 

Alternate I. (Grantees Other Than 
Individuals) 

A. The grantee certifies that it will or will 
continue to provide a drug-free workplace 
by: 

(a) Publishing a statement notifying em-
ployees that the unlawful manufacture, dis-
tribution, dispensing, possession, or use of a 
controlled substance is prohibited in the 
grantee’s workplace and specifying the ac-
tions that will be taken against employees 
for violation of such prohibition; 

(b) Establishing an ongoing drug-free 
awareness program to inform employees 
about— 

(1) The dangers of drug abuse in the work-
place; 

(2) The grantee’s policy of maintaining a 
drug-free workplace; 

(3) Any available drug counseling, rehabili-
tation, and employee assistance programs; 
and 

(4) The penalties that may be imposed 
upon employees for drug abuse violations oc-
curring in the workplace; 

(c) Making it a requirement that each em-
ployee to be engaged in the performance of 
the grant be given a copy of the statement 
required by paragraph (a); 

(d) Notifying the employee in the state-
ment required by paragraph (a) that, as a 
condition of employment under the grant, 
the employee will— 

(1) Abide by the terms of the statement; 
and 

(2) Notify the employer in writing of his or 
her conviction for a violation of a criminal 
drug statute occurring in the workplace no 
later than five calendar days after such con-
viction; 

(e) Notifying the agency in writing, within 
ten calendar days after receiving notice 
under paragraph (d)(2) from an employee or 
otherwise receiving actual notice of such 
conviction. Employers of convicted employ-
ees must provide notice, including position 
title, to every grant officer or other designee 
on whose grant activity the convicted em-
ployee was working, unless the Federal agen-
cy has designated a central point for the re-
ceipt of such notices. Notice shall include 
the identification number(s) of each affected 
grant; 

(f) Taking one of the following actions, 
within 30 calendar days of receiving notice 
under paragraph (d)(2), with respect to any 
employee who is so convicted— 

VerDate Aug<23>2002 13:19 Sep 03, 2002 Jkt 197072 PO 00000 Frm 00486 Fmt 8010 Sfmt 8002 Y:\SGML\197072T.XXX 197072T



487

African Development Foundation § 1510.103

(1) Taking appropriate personnel action 
against such an employee, up to and includ-
ing termination, consistent with the require-
ments of the Rehabilitation Act of 1973, as 
amended; or 

(2) Requiring such employee to participate 
satisfactorily in a drug abuse assistance or 
rehabilitation program approved for such 
purposes by a Federal, State, or local health, 
law enforcement, or other appropriate agen-
cy; 

(g) Making a good faith effort to continue 
to maintain a drug-free workplace through 
implementation of paragraphs (a), (b), (c), 
(d), (e) and (f). 

B. The grantee may insert in the space pro-
vided below the site(s) for the performance of 
work done in connection with the specific 
grant:

Place of Performance (Street address, city, 
county, state, zip code) 

llllllllllllllllllllllll

llllllllllllllllllllllll

llllllllllllllllllllllll

Check b if there are workplaces on file that 
are not identified here. 

Alternate II. (GRANTEES WHO ARE 
INDIVIDUALS) 

(a) The grantee certifies that, as a condi-
tion of the grant, he or she will not engage 
in the unlawful manufacture, distribution, 
dispensing, possession, or use of a controlled 
substance in conducting any activity with 
the grant; 

(b) If convicted of a criminal drug offense 
resulting from a violation occurring during 
the conduct of any grant activity, he or she 
will report the conviction, in writing, within 
10 calendar days of the conviction, to every 
grant officer or other designee, unless the 
Federal agency designates a central point for 
the receipt of such notices. When notice is 
made to such a central point, it shall include 
the identification number(s) of each affected 
grant. 

[55 FR 21690, 21695, May 25, 1990]

PART 1510—ENFORCEMENT OF 
NONDISCRIMINATION ON THE 
BASIS OF HANDICAP IN PRO-
GRAMS OR ACTIVITIES CON-
DUCTED BY THE AFRICAN DEVEL-
OPMENT FOUNDATION

Sec.
1510.101 Purpose. 
1510.102 Application. 
1510.103 Definitions. 
1510.104—1510.109 [Reserved] 
1510.110 Self-evaluation. 
1510.111 Notice. 
1510.112—1510.129 [Reserved] 

1510.130 General prohibitions against dis-
crimination. 

1510.131—1510.139 [Reserved] 
1510.140 Employment. 
1510.141—1510.148 [Reserved] 
1510.149 Program accessibility: Discrimina-

tion prohibited. 
1510.150 Program accessibility: Existing fa-

cilities. 
1510.151 Program accessibility: New con-

struction and alterations. 
1510.152—1510.159 [Reserved] 
1510.160 Communications. 
1510.161—1510.169 [Reserved] 
1510.170 Compliance procedures. 
1510.171—1510.999 [Reserved]

AUTHORITY: 29 U.S.C. 794.

SOURCE: 53 FR 25883, 25885, July 8, 1988, un-
less otherwise noted.

§ 1510.101 Purpose. 

The purpose of this regulation is to 
effectuate section 119 of the Rehabili-
tation, Comprehensive Services, and 
Developmental Disabilities Amend-
ments of 1978, which amended section 
504 of the Rehabilitation Act of 1973 to 
prohibit discrimination on the basis of 
handicap in programs or activities con-
ducted by Executive agencies or the 
United States Postal Service.

§ 1510.102 Application. 

This regulation (§§ 1510.101–1510.170) 
applies to all programs or activities 
conducted by the agency, except for 
programs or activities conducted out-
side the United States that do not in-
volve individuals with handicaps in the 
United States.

§ 1510.103 Definitions. 
For purposes of this regulation, the 

term— 
Assistant Attorney General means the 

Assistant Attorney General, Civil 
Rights Division, United States Depart-
ment of Justice. 

Auxiliary aids means services or de-
vices that enable persons with im-
paired sensory, manual, or speaking 
skills to have an equal opportunity to 
participate in, and enjoy the benefits 
of, programs or activities conducted by 
the agency. For example, auxiliary aids 
useful for persons with impaired vision 
include readers, Brailled materials, 
audio recordings, and other similar 
services and devices. Auxiliary aids 
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useful for persons with impaired hear-
ing include telephone handset ampli-
fiers, telephones compatible with hear-
ing aids, telecommunication devices 
for deaf persons (TDD’s), interpreters, 
notetakers, written materials, and 
other similar services and devices. 

Complete complaint means a written 
statement that contains the complain-
ant’s name and address and describes 
the agency’s alleged discriminatory ac-
tion in sufficient detail to inform the 
agency of the nature and date of the al-
leged violation of section 504. It shall 
be signed by the complainant or by 
someone authorized to do so on his or 
her behalf. Complaints filed on behalf 
of classes or third parties shall describe 
or identify (by name, if possible) the 
alleged victims of discrimination. 

Facility means all or any portion of 
buildings, structures, equipment, 
roads, walks, parking lots, rolling 
stock or other conveyances, or other 
real or personal property. 

Historic preservation programs means 
programs conducted by the agency that 
have preservation of historic properties 
as a primary purpose. 

Historic properties means those prop-
erties that are listed or eligible for 
listing in the National Register of His-
toric Places or properties designated as 
historic under a statute of the appro-
priate State or local government body. 

Individual with handicaps means any 
person who has a physical or mental 
impairment that substantially limits 
one or more major life activities, has a 
record of such an impairment, or is re-
garded as having such an impairment. 

As used in this definition, the phrase: 
(1) Physical or mental impairment in-

cludes— 
(i) Any physiological disorder or con-

dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of 
the following body systems: Neuro-
logical; musculoskeletal; special sense 
organs; respiratory, including speech 
organs; cardiovascular; reproductive; 
digestive; genitourinary; hemic and 
lymphatic; skin; and endocrine; or 

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or 
mental illness, and specific learning 
disabilities. The term physical or mental 
impairment includes, but is not limited 

to, such diseases and conditions as or-
thopedic, visual, speech, and hearing 
impairments, cerebral palsy, epilepsy, 
muscular dystrophy, multiple sclerosis, 
cancer, heart disease, diabetes, mental 
retardation, emotional illness, and 
drug addiction and alcoholism. 

(2) Major life activities includes func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing, 
hearing, speaking, breathing, learning, 
and working. 

(3) Has a record of such an impairment 
means has a history of, or has been 
misclassified as having, a mental or 
physical impairment that substantially 
limits one or more major life activi-
ties. 

(4) Is regarded as having an impairment 
means— 

(i) Has a physical or mental impair-
ment that does not substantially limit 
major life activities but is treated by 
the agency as constituting such a limi-
tation; 

(ii) Has a physical or mental impair-
ment that substantially limits major 
life activities only as a result of the at-
titudes of others toward such impair-
ment; or 

(iii) Has none of the impairments de-
fined in paragraph (1) of this definition 
but is treated by the agency as having 
such an impairment. 

Qualified individual with handicaps 
means— 

(1) With respect to preschool, elemen-
tary, or secondary education services 
provided by the agency, an individual 
with handicaps who is a member of a 
class of persons otherwise entitled by 
statute, regulation, or agency policy to 
receive education services from the 
agency; 

(2) With respect to any other agency 
program or activity under which a per-
son is required to perform services or 
to achieve a level of accomplishment, 
an individual with handicaps who 
meets the essential eligibility require-
ments and who can achieve the purpose 
of the program or activity without 
modifications in the program or activ-
ity that the agency can demonstrate 
would result in a fundamental alter-
ation in its nature; 

(3) With respect to any other pro-
gram or activity, an individual with 
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handicaps who meets the essential eli-
gibility requirements for participation 
in, or receipt of benefits from, that pro-
gram or activity; and 

(4) Qualified handicapped person as 
that term is defined for purposes of em-
ployment in 29 CFR 1613.702(f), which is 
made applicable to this regulation by 
§ 1510.140. 

Section 504 means section 504 of the 
Rehabilitation Act of 1973 (Pub. L. 93–
112, 87 Stat. 394 (29 U.S.C. 794)), as 
amended by the Rehabilitation Act 
Amendments of 1974 (Pub. L. 93–516, 88 
Stat. 1617); the Rehabilitation, Com-
prehensive Services, and Develop-
mental Disabilities Amendments of 
1978 (Pub. L. 95–602, 92 Stat. 2955); and 
the Rehabilitation Act Amendments of 
1986 (Pub. L. 99–506, 100 Stat. 1810). As 
used in this regulation, section 504 ap-
plies only to programs or activities 
conducted by Executive agencies and 
not to federally assisted programs. 

Substantial impairment means a sig-
nificant loss of the integrity of finished 
materials, design quality, or special 
character resulting from a permanent 
alteration.

§§ 1510.104—1510.109 [Reserved]

§ 1510.110 Self-evaluation. 

(a) The agency shall, by September 6, 
1989, evaluate its current policies and 
practices, and the effects thereof, that 
do not or may not meet the require-
ments of this regulation and, to the ex-
tent modification of any such policies 
and practices is required, the agency 
shall proceed to make the necessary 
modifications. 

(b) The agency shall provide an op-
portunity to interested persons, includ-
ing individuals with handicaps or orga-
nizations representing individuals with 
handicaps, to participate in the self-
evaluation process by submitting com-
ments (both oral and written). 

(c) The agency shall, for at least 
three years following completion of the 
self-evaluation, maintain on file and 
make available for public inspection: 

(1) A description of areas examined 
and any problems identified; and 

(2) A description of any modifications 
made.

§ 1510.111 Notice. 

The agency shall make available to 
employees, applicants, participants, 
beneficiaries, and other interested per-
sons such information regarding the 
provisions of this regulation and its ap-
plicability to the programs or activi-
ties conducted by the agency, and 
make such information available to 
them in such manner as the head of the 
agency finds necessary to apprise such 
persons of the protections against dis-
crimination assured them by section 
504 and this regulation.

§§ 1510.112—1510.129 [Reserved]

§ 1510.130 General prohibitions 
against discrimination. 

(a) No qualified individual with 
handicaps shall, on the basis of handi-
cap, be excluded from participation in, 
be denied the benefits of, or otherwise 
be subjected to discrimination under 
any program or activity conducted by 
the agency. 

(b)(1) The agency, in providing any 
aid, benefit, or service, may not, di-
rectly or through contractual, licens-
ing, or other arrangements, on the 
basis of handicap— 

(i) Deny a qualified individual with 
handicaps the opportunity to partici-
pate in or benefit from the aid, benefit, 
or service; 

(ii) Afford a qualified individual with 
handicaps an opportunity to partici-
pate in or benefit from the aid, benefit, 
or service that is not equal to that af-
forded others; 

(iii) Provide a qualified individual 
with handicaps with an aid, benefit, or 
service that is not as effective in af-
fording equal opportunity to obtain the 
same result, to gain the same benefit, 
or to reach the same level of achieve-
ment as that provided to others; 

(iv) Provide different or separate aid, 
benefits, or services to individuals with 
handicaps or to any class of individuals 
with handicaps than is provided to oth-
ers unless such action is necessary to 
provide qualified individuals with 
handicaps with aid, benefits, or serv-
ices that are as effective as those pro-
vided to others; 
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(v) Deny a qualified individual with 
handicaps the opportunity to partici-
pate as a member of planning or advi-
sory boards; 

(vi) Otherwise limit a qualified indi-
vidual with handicaps in the enjoy-
ment of any right, privilege, advan-
tage, or opportunity enjoyed by others 
receiving the aid, benefit, or service. 

(2) The agency may not deny a quali-
fied individual with handicaps the op-
portunity to participate in programs or 
activities that are not separate or dif-
ferent, despite the existence of permis-
sibly separate or different programs or 
activities. 

(3) The agency may not, directly or 
through contractual or other arrange-
ments, utilize criteria or methods of 
administration the purpose or effect of 
which would— 

(i) Subject qualified individuals with 
handicaps to discrimination on the 
basis of handicap; or 

(ii) Defeat or substantially impair ac-
complishment of the objectives of a 
program or activity with respect to in-
dividuals with handicaps. 

(4) The agency may not, in deter-
mining the site or location of a facil-
ity, make selections the purpose or ef-
fect of which would— 

(i) Exclude individuals with handi-
caps from, deny them the benefits of, 
or otherwise subject them to discrimi-
nation under any program or activity 
conducted by the agency; or 

(ii) Defeat or substantially impair 
the accomplishment of the objectives 
of a program or activity with respect 
to individuals with handicaps. 

(5) The agency, in the selection of 
procurement contractors, may not use 
criteria that subject qualified individ-
uals with handicaps to discrimination 
on the basis of handicap. 

(6) The agency may not administer a 
licensing or certification program in a 
manner that subjects qualified individ-
uals with handicaps to discrimination 
on the basis of handicap, nor may the 
agency establish requirements for the 
programs or activities of licensees or 
certified entities that subject qualified 
individuals with handicaps to discrimi-
nation on the basis of handicap. How-
ever, the programs or activities of enti-
ties that are licensed or certified by 

the agency are not, themselves, cov-
ered by this regulation. 

(c) The exclusion of nonhandicapped 
persons from the benefits of a program 
limited by Federal statute or Execu-
tive order to individuals with handi-
caps or the exclusion of a specific class 
of individuals with handicaps from a 
program limited by Federal statute or 
Executive order to a different class of 
individuals with handicaps is not pro-
hibited by this regulation. 

(d) The agency shall administer pro-
grams and activities in the most inte-
grated setting appropriate to the needs 
of qualified individuals with handicaps.

§§ 1510.131—1510.139 [Reserved]

§ 1510.140 Employment. 
No qualified individual with handi-

caps shall, on the basis of handicap, be 
subject to discrimination in employ-
ment under any program or activity 
conducted by the agency. The defini-
tions, requirements, and procedures of 
section 501 of the Rehabilitation Act of 
1973 (29 U.S.C. 791), as established by 
the Equal Employment Opportunity 
Commission in 29 CFR part 1613, shall 
apply to employment in federally con-
ducted programs or activities.

§ 1510.141—1510.148 [Reserved]

§ 1510.149 Program accessibility: Dis-
crimination prohibited. 

Except as otherwise provided in 
§ 1510.150, no qualified individual with 
handicaps shall, because the agency’s 
facilities are inaccessible to or unus-
able by individuals with handicaps, be 
denied the benefits of, be excluded from 
participation in, or otherwise be sub-
jected to discrimination under any pro-
gram or activity conducted by the 
agency.

§ 1510.150 Program accessibility: Exist-
ing facilities. 

(a) General. The agency shall operate 
each program or activity so that the 
program or activity, when viewed in its 
entirety, is readily accessible to and 
usable by individuals with handicaps. 
This paragraph does not— 

(1) Necessarily require the agency to 
make each of its existing facilities ac-
cessible to and usable by individuals 
with handicaps; 
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(2) In the case of historic preserva-
tion programs, require the agency to 
take any action that would result in a 
substantial impairment of significant 
historic features of an historic prop-
erty; or 

(3) Require the agency to take any 
action that it can demonstrate would 
result in a fundamental alteration in 
the nature of a program or activity or 
in undue financial and administrative 
burdens. In those circumstances where 
agency personnel believe that the pro-
posed action would fundamentally 
alter the program or activity or would 
result in undue financial and adminis-
trative burdens, the agency has the 
burden of proving that compliance with 
§ 1510.150(a) would result in such alter-
ation or burdens. The decision that 
compliance would result in such alter-
ation or burdens must be made by the 
agency head or his or her designee 
after considering all agency resources 
available for use in the funding and op-
eration of the conducted program or 
activity, and must be accompanied by 
a written statement of the reasons for 
reaching that conclusion. If an action 
would result in such an alteration or 
such burdens, the agency shall take 
any other action that would not result 
in such an alteration or such burdens 
but would nevertheless ensure that in-
dividuals with handicaps receive the 
benefits and services of the program or 
activity. 

(b) Methods—(1) General. The agency 
may comply with the requirements of 
this section through such means as re-
design of equipment, reassignment of 
services to accessible buildings, assign-
ment of aides to beneficiaries, home 
visits, delivery of services at alternate 
accessible sites, alteration of existing 
facilities and construction of new fa-
cilities, use of accessible rolling stock, 
or any other methods that result in 
making its programs or activities read-
ily accessible to and usable by individ-
uals with handicaps. The agency is not 
required to make structural changes in 
existing facilities where other methods 
are effective in achieving compliance 
with this section. The agency, in mak-
ing alterations to existing buildings, 
shall meet accessibility requirements 
to the extent compelled by the Archi-
tectural Barriers Act of 1968, as amend-

ed (42 U.S.C. 4151–4157), and any regula-
tions implementing it. In choosing 
among available methods for meeting 
the requirements of this section, the 
agency shall give priority to those 
methods that offer programs and ac-
tivities to qualified individuals with 
handicaps in the most integrated set-
ting appropriate. 

(2) Historic preservation programs. In 
meeting the requirements of 
§ 1510.150(a) in historic preservation 
programs, the agency shall give pri-
ority to methods that provide physical 
access to individuals with handicaps. 
In cases where a physical alteration to 
an historic property is not required be-
cause of § 1510.150(a) (2) or (3), alter-
native methods of achieving program 
accessibility include— 

(i) Using audio-visual materials and 
devices to depict those portions of an 
historic property that cannot other-
wise be made accessible; 

(ii) Assigning persons to guide indi-
viduals with handicaps into or through 
portions of historic properties that 
cannot otherwise be made accessible; 
or 

(iii) Adopting other innovative meth-
ods. 

(c) Time period for compliance. The 
agency shall comply with the obliga-
tions established under this section by 
November 7, 1988, except that where 
structural changes in facilities are un-
dertaken, such changes shall be made 
by September 6, 1991, but in any event 
as expeditiously as possible. 

(d) Transition plan. In the event that 
structural changes to facilities will be 
undertaken to achieve program acces-
sibility, the agency shall develop, by 
March 6, 1989, a transition plan setting 
forth the steps necessary to complete 
such changes. The agency shall provide 
an opportunity to interested persons, 
including individuals with handicaps or 
organizations representing individuals 
with handicaps, to participate in the 
development of the transition plan by 
submitting comments (both oral and 
written). A copy of the transition plan 
shall be made available for public in-
spection. The plan shall, at a min-
imum— 
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(1) Identify physical obstacles in the 
agency’s facilities that limit the acces-
sibility of its programs or activities to 
individuals with handicaps; 

(2) Describe in detail the methods 
that will be used to make the facilities 
accessible; 

(3) Specify the schedule for taking 
the steps necessary to achieve compli-
ance with this section and, if the time 
period of the transition plan is longer 
than one year, identify steps that will 
be taken during each year of the tran-
sition period; and 

(4) Indicate the official responsible 
for implementation of the plan.

§ 1510.151 Program accessibility: New 
construction and alterations. 

Each building or part of a building 
that is constructed or altered by, on 
behalf of, or for the use of the agency 
shall be designed, constructed, or al-
tered so as to be readily accessible to 
and usable by individuals with handi-
caps. The definitions, requirements, 
and standards of the Architectural Bar-
riers Act (42 U.S.C. 4151–4157), as estab-
lished in 41 CFR 101–19.600 to 101–19.607, 
apply to buildings covered by this sec-
tion.

§§ 1510.152—1510.159 [Reserved]

§ 1510.160 Communications. 
(a) The agency shall take appropriate 

steps to ensure effective communica-
tion with applicants, participants, per-
sonnel of other Federal entities, and 
members of the public. 

(1) The agency shall furnish appro-
priate auxiliary aids where necessary 
to afford an individual with handicaps 
an equal opportunity to participate in, 
and enjoy the benefits of, a program or 
activity conducted by the agency. 

(i) In determining what type of auxil-
iary aid is necessary, the agency shall 
give primary consideration to the re-
quests of the individual with handi-
caps. 

(ii) The agency need not provide indi-
vidually prescribed devices, readers for 
personal use or study, or other devices 
of a personal nature. 

(2) Where the agency communicates 
with applicants and beneficiaries by 
telephone, telecommunication devices 
for deaf persons (TDD’s) or equally ef-

fective telecommunication systems 
shall be used to communicate with per-
sons with impaired hearing. 

(b) The agency shall ensure that in-
terested persons, including persons 
with impaired vision or hearing, can 
obtain information as to the existence 
and location of accessible services, ac-
tivities, and facilities. 

(c) The agency shall provide signage 
at a primary entrance to each of its in-
accessible facilities, directing users to 
a location at which they can obtain in-
formation about accessible facilities. 
The international symbol for accessi-
bility shall be used at each primary en-
trance of an accessible facility. 

(d) This section does not require the 
agency to take any action that it can 
demonstrate would result in a funda-
mental alteration in the nature of a 
program or activity or in undue finan-
cial and administrative burdens. In 
those circumstances where agency per-
sonnel believe that the proposed action 
would fundamentally alter the program 
or activity or would result in undue fi-
nancial and administrative burdens, 
the agency has the burden of proving 
that compliance with § 1510.160 would 
result in such alteration or burdens. 
The decision that compliance would re-
sult in such alteration or burdens must 
be made by the agency head or his or 
her designee after considering all agen-
cy resources available for use in the 
funding and operation of the conducted 
program or activity and must be ac-
companied by a written statement of 
the reasons for reaching that conclu-
sion. If an action required to comply 
with this section would result in such 
an alteration or such burdens, the 
agency shall take any other action 
that would not result in such an alter-
ation or such burdens but would never-
theless ensure that, to the maximum 
extent possible, individuals with handi-
caps receive the benefits and services 
of the program or activity.

§§ 1510.161—1510.169 [Reserved]

§ 1510.170 Compliance procedures. 
(a) Except as provided in paragraph 

(b) of this section, this section applies 
to all allegations of discrimination on 
the basis of handicap in programs and 
activities conducted by the agency. 
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(b) The agency shall process com-
plaints alleging violations of section 
504 with respect to employment accord-
ing to the procedures established by 
the Equal Employment Opportunity 
Commission in 29 CFR part 1613 pursu-
ant to section 501 of the Rehabilitation 
Act of 1973 (29 U.S.C. 791). 

(c) The Personnel Officer, Office of 
Administration and Finance, shall be 
responsible for coordinating implemen-
tation of this section. Complaints may 
be sent to Personnel Officer, Office of 
Administration and Finance, African 
Development Foundation, 1625 Massa-
chusetts Avenue, NW., Suite 600, Wash-
ington, DC, 20036. 

(d) The agency shall accept and in-
vestigate all complete complaints for 
which it has jurisdiction. All complete 
complaints must be filed within 180 
days of the alleged act of discrimina-
tion. The agency may extend this time 
period for good cause. 

(e) If the agency receives a complaint 
over which it does not have jurisdic-
tion, it shall promptly notify the com-
plainant and shall make reasonable ef-
forts to refer the complaint to the ap-
propriate Government entity. 

(f) The agency shall notify the Archi-
tectural and Transportation Barriers 
Compliance Board upon receipt of any 
complaint alleging that a building or 
facility that is subject to the Architec-
tural Barriers Act of 1968, as amended 
(42 U.S.C. 4151–4157), is not readily ac-
cessible to and usable by individuals 
with handicaps. 

(g) Within 180 days of the receipt of a 
complete complaint for which it has ju-

risdiction, the agency shall notify the 
complainant of the results of the inves-
tigation in a letter containing— 

(1) Findings of fact and conclusions 
of law; 

(2) A description of a remedy for each 
violation found; and 

(3) A notice of the right to appeal. 
(h) Appeals of the findings of fact and 

conclusions of law or remedies must be 
filed by the complainant within 90 days 
of receipt from the agency of the letter 
required by § 1510.170(g). The agency 
may extend this time for good cause. 

(i) Timely appeals shall be accepted 
and processed by the head of the agen-
cy. 

(j) The head of the agency shall no-
tify the complainant of the results of 
the appeal within 60 days of the receipt 
of the request. If the head of the agen-
cy determines that additional informa-
tion is needed from the complainant, 
he or she shall have 60 days from the 
date of receipt of the additional infor-
mation to make his or her determina-
tion on the appeal. 

(k) The time limits cited in para-
graphs (g) and (j) of this section may be 
extended with the permission of the 
Assistant Attorney General. 

(l) The agency may delegate its au-
thority for conducting complaint in-
vestigations to other Federal agencies, 
except that the authority for making 
the final determination may not be 
delegated to another agency. 

[53 FR 25883, 25885, July 8, 1988, as amended 
at 53 FR 25883, July 8, 1988]

§§ 1510.171–1510.999 [Reserved]
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PART 1600—ENFORCEMENT OF 
NONDISCRIMINATION ON THE 
BASIS OF HANDICAP IN PRO-
GRAMS OR ACTIVITIES CON-
DUCTED BY THE JAPAN-UNITED 
STATES FRIENDSHIP COMMISSION

Sec.
1600.101 Purpose. 
1600.102 Application. 
1600.103 Definitions. 
1600.104—1600.109 [Reserved] 
1600.110 Self-evaluation. 
1600.111 Notice. 
1600.112—1600.129 [Reserved] 
1600.130 General prohibitions against dis-

crimination. 
1600.131—1600.139 [Reserved] 
1600.140 Employment. 
1600.141—1600.148 [Reserved] 
1600.149 Program accessibility: Discrimina-

tion prohibited. 
1600.150 Program accessibility: Existing fa-

cilities. 
1600.151 Program accessibility: New con-

struction and alterations. 
1600.152—1600.159 [Reserved] 
1600.160 Communications. 
1600.161—1600.169 [Reserved] 
1600.170 Compliance procedures. 
1600.171—1600.999 [Reserved]

AUTHORITY: 29 U.S.C. 794.

SOURCE: 51 FR 22891, 22896, June 23, 1986, 
unless otherwise noted.

§ 1600.101 Purpose. 
This part effectuates section 119 of 

the Rehabilitation, Comprehensive 
Services, and Developmental Disabil-
ities Amendments of 1978, which 
amended section 504 of the Rehabilita-
tion Act of 1973 to prohibit discrimina-
tion on the basis of handicap in pro-
grams or activities conducted by Exec-
utive agencies or the United States 
Postal Service.

§ 1600.102 Application. 
This part applies to all programs or 

activities conducted by the agency.

§ 1600.103 Definitions. 
For purposes of this part, the term— 
Assistant Attorney General means the 

Assistant Attorney General, Civil 
Rights Division, United States Depart-
ment of Justice. 

Auxiliary aids means services or de-
vices that enable persons with im-
paired sensory, manual, or speaking 

skills to have an equal opportunity to 
participate in, and enjoy the benefits 
of, programs or activities conducted by 
the agency. For example, auxiliary aids 
useful for persons with impaired vision 
include readers, brailled materials, 
audio recordings, telecommunications 
devices and other similar services and 
devices. Auxiliary aids useful for per-
sons with impaired hearing include 
telephone handset amplifiers, tele-
phones compatible with hearing aids, 
telecommunication devices for deaf 
persons (TDD’s), interpreters, 
notetakers, written materials, and 
other similar services and devices. 

Complete complaint means a written 
statement that contains the complain-
ant’s name and address and describes 
the agency’s alleged discriminatory ac-
tion in sufficient detail to inform the 
agency of the nature and date of the al-
leged violation of section 504. It shall 
be signed by the complainant or by 
someone authorized to do so on his or 
her behalf. Complaints filed on behalf 
of classes or third parties shall describe 
or identify (by name, if possible) the 
alleged victims of discrimination. 

Facility means all or any portion of 
buildings, structures, equipment, 
roads, walks, parking lots, rolling 
stock or other conveyances, or other 
real or personal property. 

Handicapped person means any person 
who has a physical or mental impair-
ment that substantially limits one or 
more major life activities, has a record 
of such an impairment, or is regarded 
as having such an impairment. 

As used in this definition, the phrase: 
(1) Physical or mental impairment in-

cludes— 
(i) Any physiological disorder or con-

dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of 
the following body systems: Neuro-
logical; musculoskeletal; special sense 
organs; respiratory, including speech 
organs; cardiovascular; reproductive; 
digestive; genitourinary; hemic and 
lymphatic; skin; and endocrine; or 

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or 
mental illness, and specific learning 
disabilities. The term physical or mental 
impairment includes, but is not limited 
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to, such diseases and conditions as or-
thopedic, visual, speech, and hearing 
impairments, cerebral palsy, epilepsy, 
muscular dystrophy, multiple sclerosis, 
cancer, heart disease, diabetes, mental 
retardation, emotional illness, and 
drug addiction and alocoholism. 

(2) Major life activities includes func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing, 
hearing, speaking, breathing, learning, 
and working. 

(3) Has a record of such an impairment 
means has a history of, or has been 
misclassified as having, a mental or 
physical impairment that substantially 
limits one or more major life activi-
ties. 

(4) Is regarded as having an impairment 
means— 

(i) Has a physical or mental impair-
ment that does not substantially limit 
major life activities but is treated by 
the agency as constituting such a limi-
tation; 

(ii) Has a physical or mental impair-
ment that substantially limits major 
life activities only as a result of the at-
titudes of others toward such impair-
ment; or 

(iii) Has none of the impairments de-
fined in paragraph (1) of this definition 
but is treated by the agency as having 
such an impairment. 

Historic preservation programs means 
programs conducted by the agency that 
have preservation of historic properties 
as a primary purpose. 

Historic properties means those prop-
erties that are listed or eligible for 
listing in the National Register of His-
toric Places or properties designated as 
historic under a statute of the appro-
priate State or local government body. 

Qualified handicapped person means— 
(1) With respect to preschool, elemen-

tary, or secondary education services 
provided by the agency, a handicapped 
person who is a member of a class of 
persons otherwise entitled by statute, 
regulation, or agency policy to receive 
education services from the agency. 

(2) With respect to any other agency 
program or activity under which a per-
son is required to perform services or 
to achieve a level of accomplishment, a 
handicapped person who meets the es-
sential eligibility requirements and 
who can acheive the purpose of the pro-

gram or activity without modifications 
in the program or activity that the 
agency can demonstrate would result 
in a fundamental alteration in its na-
ture; 

(3) With respect to any other pro-
gram or activity, a handicapped person 
who meets the essential eligibility re-
quirements for participation in, or re-
ceipt of benefits from, that program or 
activity; and 

(4) Qualified handicapped person is de-
fined for purposes of employment in 29 
CFR 1613.702(f), which is made applica-
ble to this part by § 1600.140. 

Section 504 means section 504 of the 
Rehabilitation Act of 1973 (Pub. L. 93–
112, 87 Stat. 394 (29 U.S.C. 794)), as 
amended by the Rehabilitation Act 
Amendments of 1974 (Pub. L. 93–516, 88 
Stat. 1617), and the Rehabilitation, 
Comprehensive Services, and Develop-
mental Disabilities Amendments of 
1978 (Pub. L. 95–602, 92 Stat. 2955). As 
used in this part, section 504 applies 
only to programs or activities con-
ducted by Executive agencies and not 
to federally assisted programs. 

Substantial impairment means a sig-
nificant loss of the integrity of finished 
materials, design quality, or special 
character resulting from a permanent 
alteration.

§§ 1600.104—1600.109 [Reserved]

§ 1600.110 Self-evaluation. 
(a) The agency shall, by August 24, 

1987, evaluate its current policies and 
practices, and the effects thereof, that 
do not or may not meet the require-
ments of this part, and, to the extent 
modification of any such policies and 
practices is required, the agency shall 
proceed to make the necessary modi-
fications. 

(b) The agency shall provide an op-
portunity to interested persons, includ-
ing handicapped persons or organiza-
tions representing handicapped per-
sons, to participate in the self-evalua-
tion process by submitting comments 
(both oral and written). 

(c) The agency shall, until three 
years following the completion of the 
self-evaluation, maintain on file and 
make available for public inspection: 

(1) A description of areas examined 
and any problems identified, and 
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(2) A description of any modifications 
made.

§ 1600.111 Notice. 

The agency shall make available to 
employees, applicants, participants, 
beneficiaries, and other interested per-
sons such information regarding the 
provisions of this part and its applica-
bility to the programs or activities 
conducted by the agency, and make 
such information available to them in 
such manner as the head of the agency 
finds necessary to apprise such persons 
of the protections against discrimina-
tion assured them by section 504 and 
this regulation.

§§ 1600.112—1600.129 [Reserved]

§ 1600.130 General prohibitions 
against discrimination. 

(a) No qualified handicapped person 
shall, on the basis of handicap, be ex-
cluded from participation in, be denied 
the benefits of, or otherwise be sub-
jected to discrimination under any pro-
gram or activity conducted by the 
agency. 

(b)(1) The agency, in providing any 
aid, benefit, or service, may not, di-
rectly or through contractual, licens-
ing, or other arrangements, on the 
basis of handicap— 

(i) Deny a qualified handicapped per-
son the opportunity to participate in 
or benefit from the aid, benefit, or 
service; 

(ii) Afford a qualified handicapped 
person an opportunity to participate in 
or benefit from the aid, benefit, or 
service that is not equal to that af-
forded others; 

(iii) Provide a qualified handicapped 
person with an aid, benefit, or service 
that is not as effective in affording 
equal opportunity to obtain the same 
result, to gain the same benefit, or to 
reach the same level of achievement as 
that provided to others; 

(iv) Provide different or separate aid, 
benefits, or services to handicapped 
persons or to any class of handicapped 
persons than is provided to others un-
less such action is necessary to provide 
qualified handicapped persons with aid, 
benefits, or services that are as effec-
tive as those provided to others; 

(v) Deny a qualified handicapped per-
son the opportunity to participate as a 
member of planning or advisory boards; 
or 

(vi) Otherwise limit a qualified 
handicapped person in the enjoyment 
of any right, privilege, advantage, or 
opportunity enjoyed by others receiv-
ing the aid, benefit, or service. 

(2) The agency may not deny a quali-
fied handicapped person the oppor-
tunity to participate in programs or 
activities that are not separate or dif-
ferent, despite the existence of permis-
sibly separate or different programs or 
activities. 

(3) The agency may not, directly or 
through contractual or other 
arrangments, utilize criteria or meth-
ods of administration the purpose or ef-
fect of which would— 

(i) Subject qualified handicapped per-
sons to discrimination on the basis of 
handicap; or 

(ii) Defeat or substantially impair ac-
complishment of the objectives of a 
program or activity with respect to 
handicapped persons. 

(4) The agency may not, in deter-
mining the site or location of a facil-
ity, make selections the purpose or ef-
fect of which would— 

(i) Exclude handicapped persons 
from, deny them the benefits of, or oth-
erwise subject them to discrimination 
under any program or activity con-
ducted by the agency; or 

(ii) Defeat or substantially impair 
the accomplishment of the objectives 
of a program or activity with respect 
to handicapped persons. 

(5) The agency, in the selection of 
procurement contractors, may not use 
criteria that subject qualified handi-
capped persons to discrimination on 
the basis of handicap. 

(6) The agency may not administer a 
licensing or certification program in a 
manner that subjects qualified handi-
capped persons to discrimination on 
the basis of handicap, nor may the 
agency establish requirements for the 
programs or activities of licensees or 
certified entities that subject qualified 
handicapped persons to discrimination 
on the basis of handicap. However, the 
programs or activities of entities that 
are licensed or certified by the agency 
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are not, themselves, covered by this 
part. 

(c) The exclusion of nonhandicapped 
persons from the benefits of a program 
limited by Federal statute or Execu-
tive order to handicapped persons or 
the exclusion of a specific class of 
handicapped persons from a program 
limited by Federal statute or Execu-
tive order to a different class of handi-
capped persons is not prohibited by 
this part. 

(d) The agency shall administer pro-
grams and activities in the most inte-
grated setting appropriate to the needs 
of qualified handicapped persons.

§§ 1600.131—1600.139 [Reserved]

§ 1600.140 Employment. 
No qualified handicapped person 

shall, on the basis of handicap, be sub-
jected to discrimination in employ-
ment under any program or activity 
conducted by the agency. The defini-
tions, requirements, and procedures of 
section 501 of the Rehabilitation Act of 
1973 (29 U.S.C. 791), as established by 
the Equal Employment Opportunity 
Commission in 29 CFR part 1613, shall 
apply to employment in federally con-
ducted programs or activities.

§§ 1600.141—1600.148 [Reserved]

§ 1600.149 Program accessibility: Dis-
crimination prohibited. 

Except as otherwise provided in 
§ 1600.150, no qualified handicapped per-
son shall, because the agency’s facili-
ties are inaccessible to or unusable by 
handicapped persons, be denied the 
benefits of, be excluded from participa-
tion in, or otherwise be subjected to 
discrimination under any program or 
activity conducted by the agency.

§ 1600.150 Program accessibility: Exist-
ing facilities. 

(a) General. The agency shall operate 
each program or activity so that the 
program or activity, when viewed in its 
entirety, is readily accessible to and 
usable by handicapped persons. This 
paragraph does not— 

(1) Necessarily require the agency to 
make each of its existing facilities ac-
cessible to and usable by handicapped 
persons; 

(2) In the case of historic preserva-
tion programs, require the agency to 
take any action that would result in a 
substantial impairment of significant 
historic features of an historic prop-
erty; or 

(3) Require the agency to take any 
action that it can demonstrate would 
result in a fundamental alteration in 
the nature of a program or activity or 
in undue financial and administrative 
burdens. In those circumstances where 
agency personnel believe that the pro-
posed action would fundamentally 
alter the program or activity or would 
result in undue financial and adminis-
trative burdens, the agency has the 
burden of proving that compliance with 
§ 1600.150(a) would result in such alter-
ation or burdens. The decision that 
compliance would result in such alter-
ation or burdens must be made by the 
agency head or his or her designee 
after considering all agency resources 
available for use in the funding and op-
eration of the conducted program or 
activity, and must be accompanied by 
a written statement of the reasons for 
reaching that conclusion. If an action 
would result in such an alteration or 
such burdens, the agency shall take 
any other action that would not result 
in such an alteration or such burdens 
but would nevertheless ensure that 
handicapped persons receive the bene-
fits and services of the program or ac-
tivity. 

(b) Methods—(1) General. The agency 
may comply with the requirements of 
this section through such means as re-
design of equipment, reassignment of 
services to accessible buildings, assign-
ment of aides to beneficiaries, home 
visits, delivery of services at alternate 
accessible sites, alteration of existing 
facilities and construction of new fa-
cilities, use of accessible rolling stock, 
or any other methods that result in 
making its programs or activities read-
ily accessible to and usable by handi-
capped persons. The agency is not re-
quired to make structural changes in 
existing facilities where other methods 
are effective in achieving compliance 
with this section. The agency, in mak-
ing alterations to existing buildings, 
shall meet accessibility requirements 
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to the extent compelled by the Archi-
tectural Barriers Act of 1968, as amend-
ed (42 U.S.C. 4151–4157), and any regula-
tions implementing it. In choosing 
among available methods for meeting 
the requirements of this section, the 
agency shall give priority to those 
methods that offer programs and ac-
tivities to qualified handicapped per-
sons in the most integrated setting ap-
propriate. 

(2) Historic preservation programs. In 
meeting the requirements of 
§ 1600.150(a) in historic preservation 
programs, the agency shall give pri-
ority to methods that provide physical 
access to handicapped persons. In cases 
where a physical alteration to an his-
toric property is not required because 
of § 1600.150(a)(2) or (a)(3), alternative 
methods of achieving program accessi-
bility include— 

(i) Using audio-visual materials and 
devices to depict those portions of an 
historic property that cannot other-
wise be made accessible; 

(ii) Assigning persons to guide handi-
capped persons into or through por-
tions of historic properties that cannot 
otherwise be made accessible; or 

(iii) Adopting other innovative meth-
ods. 

(c) Time period for compliance. The 
agency shall comply with the obliga-
tions established under this section by 
October 21, 1986, except that where 
structural changes in facilities are un-
dertaken, such changes shall be made 
by August 22, 1989, but in any event as 
expeditiously as possible. 

(d) Transition plan. In the event that 
structural changes to facilities will be 
undertaken to achieve program acces-
sibility, the agency shall develop, by 
February 23, 1987, a transition plan set-
ting forth the steps necessary to com-
plete such changes. The agency shall 
provide an opportunity to interested 
persons, including handicapped persons 
or organizations representing handi-
capped persons, to participate in the 
development of the transition plan by 
submitting comments (both oral and 
written). A copy of the transition plan 
shall be made available for public in-
spection. The plan shall, at a min-
imum— 

(1) Identify physical obstacles in the 
agency’s facilities that limit the acces-

sibility of its programs or activities to 
handicapped persons; 

(2) Describe in detail the methods 
that will be used to make the facilities 
accessible; 

(3) Specify the schedule for taking 
the steps necessary to achieve compli-
ance with this section and, if the time 
period of the transition plan is longer 
than one year, identify steps that will 
be taken during each year of the tran-
sition period; and 

(4) Indicate the official responsible 
for implementation of the plan.

§ 1600.151 Program accessibility: New 
construction and alterations. 

Each building or part of a building 
that is constructed or altered by, on 
behalf of, or for the use of the agency 
shall be designed, constructed, or al-
tered so as to be readily accessible to 
and usable by handicapped persons. 
The definitions, requirements, and 
standards of the Architectural Barriers 
Act (42 U.S.C. 4151–4157), as established 
in 41 CFR 101–19.600 to 101–19.607, apply 
to buildings covered by this section.

§§ 1600.152—1600.159 [Reserved]

§ 1600.160 Communications. 
(a) The agency shall take appropriate 

steps to ensure effective communica-
tion with applicants, participants, per-
sonnel of other Federal entities, and 
members of the public. 

(1) The agency shall furnish appro-
priate auxiliary aids where necessary 
to afford a handicapped person an equal 
opportunity to participate in, and 
enjoy the benefits of, a program or ac-
tivity conducted by the agency. 

(i) In determining what type of auxil-
iary aid is necessary, the agency shall 
give primary consideration to the re-
quests of the handicapped person. 

(ii) The agency need not provide indi-
vidually prescribed devices, readers for 
personal use or study, or other devices 
of a personal nature. 

(2) Where the agency communicates 
with applicants and beneficiaries by 
telephone, telecommunication devices 
for deaf person (TDD’s) or equally ef-
fective telecommunication systems 
shall be used. 

(b) The agency shall ensure that in-
terested persons, including persons 
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with impaired vision or hearing, can 
obtain information as to the existence 
and location of accessible services, ac-
tivities, and facilities. 

(c) The agency shall provide signage 
at a primary entrance to each of its in-
accessible facilities, directing users to 
a location at which they can obtain in-
formation about accessible facilities. 
The international symbol for accessi-
bility shall be used at each primary en-
trance of an accessible facility. 

(d) This section does not require the 
agency to take any action that it can 
demonstrate would result in a funda-
mental alteration in the nature of a 
program or activity or in undue finan-
cial and adminstrative burdens. In 
those circumstances where agency per-
sonnel believe that the proposed action 
would fundamentally alter the program 
or activity or would result in undue fi-
nancial and administrative burdens, 
the agency has the burden of proving 
that compliance with § 1600.160 would 
result in such alteration or burdens. 
The decision that compliance would re-
sult in such alteration or burdens must 
be made by the agency head or his or 
her designee after considering all agen-
cy resources available for use in the 
funding and operation of the conducted 
program or activity, and must be ac-
companied by a written statement of 
the reasons for reaching that conclu-
sion. If an action required to comply 
with this section would result in such 
an alteration or such burdens, the 
agency shall take any other action 
that would not result in such an alter-
ation or such burdens but would never-
theless ensure that, to the maximum 
extent possible, handicapped persons 
receive the benefits and services of the 
program or activity.

§§ 1600.161—1600.169 [Reserved]

§ 1600.170 Compliance procedures. 
(a) Except as provided in paragraph 

(b) of this section, this section applies 
to all allegations of discrimination on 
the basis of handicap in programs or 
activities conducted by the agency. 

(b) The agency shall process com-
plaints alleging violations of section 
504 with respect to employment accord-
ing to the procedures established by 
the Equal Employment Opportunity 

Commission in 29 CFR part 1613 pursu-
ant to section 501 of the Rehabilitation 
Act of 1973 (29 U.S.C. 791). 

(c) The Executive Director, Japan-
U.S. Friendship Commission, shall be 
responsible for coordinating implemen-
tation of this section. Complaints may 
be sent to Executive Director, Japan-
U.S. Friendship Commission, 1200 
Pennsylvania Avenue, NW., Wash-
ington, DC 20004. 

(d) The agency shall accept and in-
vestigate all complete complaints for 
which it has jurisdiction. All complete 
complaints must be filed within 180 
days of the alleged act of discrimina-
tion. The agency may extend this time 
period for good cause. 

(e) If the agency receives a complaint 
over which it does not have jurisdic-
tion, it shall promptly notify the com-
plainant and shall make reasonable ef-
forts to refer the complaint to the ap-
propriate government entity. 

(f) The agency shall notify the Archi-
tectural and Transportation Barriers 
Compliance Board upon receipt of any 
complaint alleging that a building or 
facility that is subject to the Architec-
tural Barriers Act of 1968, as amended 
(42 U.S.C. 4151–4157), or section 502 of 
the Rehabilitation Act of 1973, as 
amended (29 U.S.C. 792), is not readily 
accessible to and usable by handi-
capped persons. 

(g) Within 180 days of the receipt of a 
complete complaint for which it has ju-
risdiction, the agency shall notify the 
complainant of the results of the inves-
tigation in a letter containing— 

(1) Findings of fact and conclusions 
of law; 

(2) A description of a remedy for each 
violation found; and 

(3) A notice of the right to appeal. 
(h) Appeals of the findings of fact and 

conclusions of law or remedies must be 
filed by the complainant within 90 days 
of receipt from the agency of the letter 
required by § 1600.170(g). The agency 
may extend this time for good cause. 

(i) Timely appeals shall be accepted 
and processed by the head of the agen-
cy. 

(j) The head of the agency shall no-
tify the complainant of the results of 
the appeal within 60 days of the receipt 
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of the request. If the head of the agen-
cy determines that additional informa-
tion is needed from the complainant, 
he or she shall have 60 days from the 
date of receipt of the additional infor-
mation to make his or her determina-
tion on the appeal. 

(k) The time limits cited in para-
graphs (g) and (j) of this section may be 
extended with the permission of the 
Assistant Attorney General. 

(l) The agency may delegate its au-
thority for conducting complaint in-
vestigations to other Federal agencies, 
except that the authority for making 
the final determination may not be 
delegated to another agency. 

[51 FR 22891, 22896, June 23, 1986, as amended 
at 51 FR 22891, June 23, 1986]

§§ 1600.171—1600.999 [Reserved]
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PART 1701—ENFORCEMENT OF 
NONDISCRIMINATION ON THE 
BASIS OF HANDICAP IN PRO-
GRAMS OR ACTIVITIES CON-
DUCTED BY THE UNITED STATES 
INSTITUTE OF PEACE

Sec.
1701.101 Purpose. 
1701.102 Application. 
1701.103 Definitions. 
1701.104–1701.109 [Reserved] 
1701.110 Self-evaluation. 
1701.111 Notice. 
1701.112–1701.129 [Reserved] 
1701.130 General prohibitions against dis-

crimination. 
1701.131–1701.139 [Reserved] 
1701.140 Employment. 
1701.141–1701.148 [Reserved] 
1701.149 Program accessibility: Discrimina-

tion prohibited. 
1701.150 Program accessibility: Existing fa-

cilities. 
1701.151 Program accessibility: New con-

struction and alterations. 
1701.152–1701.159 [Reserved] 
1701.160 Communications. 
1701.161–1702.169 [Reserved] 
1701.170 Compliance procedures. 
1701.171–1701.999 [Reserved]

AUTHORITY: 29 U.S.C. 794.

SOURCE: 58 FR 57697, 57699, Oct. 26, 1993, un-
less otherwise noted.

§ 1701.101 Purpose. 
The purpose of this part is to imple-

ment the spirit of section 119 of the Re-
habilitation, Comprehensive Services 
and Developmental Disabilities 
Amendments of 1978, which amended 
section 504 of the Rehabilitation Act of 
1973 to prohibit discrimination on the 
basis of handicap in programs or activi-
ties conducted by various Executive 
agencies. Although the USIP does not 
believe that Congress contemplated 
coverage of independent Federal insti-
tutions, such as the USIP, it has cho-
sen to promulgate this part. 

[58 FR 57697, Oct. 26, 1993]

§ 1701.102 Application. 
This part (§§ 1701.101—1701.170) applies 

to all programs or activities conducted 
by the agency, except for programs or 
activities conducted outside the United 
States that do not involve individuals 
with handicaps in the United States.

§ 1701.103 Definitions. 
For purposes of this part, the term— 
Assistant Attorney General means the 

Assistant Attorney General, Civil 
Rights Division, United States Depart-
ment of Justice. 

Auxiliary aids means services or de-
vices that enable persons with im-
paired sensory, manual, or speaking 
skills to have an equal opportunity to 
participate in, and enjoy the benefits 
of, programs or activities conducted by 
the agency. For example, auxiliary aids 
useful for persons with impaired vision 
include readers, Brailled materials, 
audio recordings, and other similar 
services and devices. Auxiliary aids 
useful for persons with impaired hear-
ing include telephone handset ampli-
fiers, telephones compatible with hear-
ing aids, telecommunication devices 
for deaf persons (TTD’s), interpreters, 
notetakers, written materials, and 
other similar services and devices. 

Complete complaint means a written 
statement that contains the complain-
ant’s name and address and describes 
the agency’s alleged discriminatory ac-
tion in sufficient detail to inform the 
agency of the nature and date of the al-
leged violation of section 504. It shall 
be signed by the complainant or by 
someone authorized to do so on his or 
her behalf. Complaints filed on behalf 
of classes or third parties shall describe 
or identify (by name, if possible) the 
alleged victims of discrimination. 

Facility means all or any portion of 
buildings, structures, equipment, 
roads, walks, parking lots, rolling 
stock or other conveyances, or other 
real or personal property. 

Historic preservation programs means 
programs conducted by the agency that 
have preservation of historic properties 
as a primary purpose. 

Historic properties means those prop-
erties that are listed or eligible for 
listing in the National Register of His-
toric Places or properties designated as 
historic under a statute of the appro-
priate State or local government body. 

Individual with handicaps means any 
person who has a physical or mental 
impairment that substantially limits 
one or more major life activities, has a 
record of such an impairment, or is re-
garded as having such an impairment. 
As used in this definition, the phrase: 
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(1) Physical or mental impairment in-
cludes— 

(i) Any physiological disorder or con-
dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of 
the following body systems: Neuro-
logical; musculoskeletal; special sense 
organs; respiratory, including speech 
organs; cardiovascular; reproductive; 
digestive; genitourinary; hemic and 
lymphatic; skin; and endocrine; or 

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or 
mental illness, and specific learning 
disabilities. The term ‘‘physical or 
mental impairment’’ includes, but is 
not limited to, such diseases and condi-
tions as orthopedic, visual, speech, and 
hearing impairments, cerebral palsy, 
epilepsy, muscular dystrophy, multiple 
sclerosis, cancer, heart disease, diabe-
tes, mental retardation, emotional ill-
ness, HIV disease (whether sympto-
matic or asymptomatic), and drug ad-
diction and alcoholism. 

(2) Major life activities include func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing, 
hearing, speaking, breathing, learning, 
and working. 

(3) Has a record of such an impairment 
means has a history of, or has been 
misclassified as having, a mental or 
physical impairment that substantially 
limits one or more major life activi-
ties. 

(4) Is regarded as having an impairment 
means— 

(i) Has a physical or mental impair-
ment that does not substantially limit 
major life activities but is treated by 
the agency as constituting such a limi-
tation; 

(ii) Has a physical or mental impair-
ment that substantially limits major 
life activities only as a result of the at-
titudes of others toward such impair-
ment; or 

(iii) Has none of the impairments de-
fined in paragraph (1) of this definition 
but is treated by the agency as having 
such an impairment. 

Qualified individual with handicaps 
means— 

(1) With respect to preschool, elemen-
tary, or secondary education services 
provided by the agency, an individual 
with handicaps who is a member of a 

class of persons otherwise entitled by 
statute, regulation, or agency policy to 
receive education services from the 
agency; 

(2) With respect to any other agency 
program or activity under which a per-
son is required to perform services or 
to achieve a level of accomplishment, 
an individual with handicaps who 
meets the essential eligibility require-
ments and who can achieve the purpose 
of the program or activity without 
modifications in the program or activ-
ity that the agency can demonstrate 
would result in a fundamental alter-
ation in its nature; 

(3) With respect to any other pro-
gram or activity, an individual with 
handicaps who meets the essential eli-
gibility requirements for participation 
in, or receipt of benefits from, that pro-
gram or activity; and 

(4) Qualified handicapped person as 
that term is defined for purposes of em-
ployment in 29 CFR 1614.203(a)(6), 
which is made applicable to this part 
by § 1701.140. 

Section 504 means section 504 of the 
Rehabilitation Act of 1973 (Pub. L. 93–
112, 87 Stat. 394 (29 U.S.C. 794)), as 
amended. As used in this part, section 
504 applies only to programs or activi-
ties conducted by Executive agencies 
and not to federally assisted programs. 

Substantial impairment means a sig-
nificant loss of the integrity of finished 
materials, design quality, or special 
character resulting from a permanent 
alteration.

§§ 1701.104—1701.109 [Reserved]

§ 1701.110 Self-evaluation. 
(a) The agency shall, by November 28, 

1994, evaluate its current policies and 
practices, and the effects thereof, that 
do not or may not meet the require-
ments of this part and, to the extent 
modification of any such policies and 
practices is required, the agency shall 
proceed to make the necessary modi-
fications. 

(b) The agency shall provide an op-
portunity to interested persons, includ-
ing individuals with handicaps or orga-
nizations representing individuals with 
handicaps, to participate in the self-
evaluation process by submitting com-
ments (both oral and written). 
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(c) The agency shall, for at least 
three years following completion of the 
self-evaluation, maintain on file and 
make available for public inspection: 

(1) A description of areas examined 
and any problems identified; and 

(2) A description of any modifications 
made.

§ 1701.111 Notice. 
The agency shall make available to 

employees, applicants, participants, 
beneficiaries, and other interested per-
sons such information regarding the 
provisions of this part and its applica-
bility to the programs or activities 
conducted by the agency, and make 
such information available to them in 
such manner as the head of the agency 
finds necessary to apprise such persons 
of the protections against discrimina-
tion assured them by section 504 and 
this part.

§§ 1701.112—1701.129 [Reserved]

§ 1701.130 General prohibitions 
against discrimination. 

(a) No qualified individual with 
handicaps shall, on the basis of handi-
cap, be excluded from participation in, 
be denied the benefits of, or otherwise 
be subjected to discrimination under 
any program or activity conducted by 
the agency. 

(b)(1) The agency, in providing any 
aid, benefit, or service, may not, di-
rectly or through contractual, licens-
ing, or other arrangements, on the 
basis of handicap— 

(i) Deny a qualified individual with 
handicaps the opportunity to partici-
pate in or benefit from the aid, benefit, 
or service; 

(ii) Afford a qualified individual with 
handicaps an opportunity to partici-
pate in or benefit from the aid, benefit, 
or service that is not equal to that af-
forded others; 

(iii) Provide a qualified individual 
with handicaps with an aid, benefit, or 
service that is not as effective in ac-
cording equal opportunity to obtain 
the same result, to gain the same ben-
efit, or to reach the same level of 
achievement as that provided to oth-
ers; 

(iv) Provide different or separate aid, 
benefits, or services to individuals with 

handicaps or to any class of individuals 
with handicaps than is provided to oth-
ers unless such action is necessary to 
provide qualified individuals with 
handicaps with aid, benefits, or serv-
ices that are as effective as those pro-
vided to others; 

(v) Deny a qualified individual with 
handicaps the opportunity to partici-
pate as a member of planning or advi-
sory boards; 

(vi) Otherwise limit a qualified indi-
vidual with handicaps in the enjoy-
ment of any right, privilege, advan-
tage, or opportunity enjoyed by others 
receiving the aid, benefit, or service. 

(2) The agency may not deny a quali-
fied individual with handicaps the op-
portunity to participate in programs or 
activities that are no separate or dif-
ferent, despite the existence of permis-
sibly separate or different programs or 
activities. 

(3) The agency may not, directly or 
through contractual or other arrange-
ments, utilize criteria or methods of 
administration the purpose or effect of 
which would— 

(i) Subject qualified individuals with 
handicaps to discrimination on the 
basis of handicap; or 

(ii) Defeat or substantially impair ac-
complishment of the objectives of a 
program or activity with respect to in-
dividuals with handicaps. 

(4) The agency may not, in deter-
mining the site or location of a facil-
ity, make selections the purpose or ef-
fect of which would— 

(i) Exclude individuals with handi-
caps from, deny them the benefits of, 
or otherwise subject them to discrimi-
nation under any program or activity 
conducted by the agency; or 

(ii) Defeat or substantially impair 
the accomplishment of the objectives 
of a program or activity with respect 
to individuals with handicaps. 

(5) The agency, in the selection of 
procurement contractors, may not use 
criteria that subject qualified individ-
uals with handicaps to discrimination 
on the basis of handicap. 

(6) The agency may not administer a 
licensing or certification program in a 
manner that subjects qualified individ-
uals with handicaps to discrimination 
on the basis of handicap, nor may the 
agency establish requirements for the 
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programs or activities of licensees or 
certified entities that subject qualified 
individuals with handicaps to discrimi-
nation on the basis of handicap. How-
ever, the programs or activities of enti-
ties that are licensed or certified by 
the agency are not, themselves, cov-
ered by this part. 

(c) The exclusion of nonhandicapped 
persons from the benefits of a program 
limited by Federal statute or Execu-
tive order to individuals with handi-
caps or the exclusion of a specific class 
of individuals with handicaps from a 
program limited by Federal statute or 
Executive order to a different class of 
individuals with handicaps is not pro-
hibited by this part. 

(d) The agency shall administer pro-
grams and activities in the most inte-
grated setting appropriate to the needs 
of qualified individuals with handicaps.

§§ 1701.131—1701.139 [Reserved]

§ 1701.140 Employment. 
No qualified individual with handi-

caps shall, on the basis of handicap, be 
subjected to discrimination in employ-
ment under any program or activity 
conducted by the agency. The defini-
tions, requirements, and procedures of 
section 501 of the Rehabilitation Act of 
1973 (29 U.S.C. 791), as established by 
the Equal Employment Opportunity 
Commission in 29 CFR part 1614, shall 
apply to employment in federally con-
ducted programs or activities.

§§ 1701.141—1701.148 [Reserved]

§ 1701.149 Program accessibility: Dis-
crimination prohibited. 

Except as otherwise provided in 
§ 1701.150, no qualified individual with 
handicaps shall, because the agency’s 
facilities are inaccessible to or unus-
able by individuals with handicaps, be 
denied the benefits of, be excluded from 
participation in, or otherwise be sub-
jected to discrimination under any pro-
gram or activity conducted by the 
agency.

§ 1701.150 Program accessibility: Exist-
ing facilities. 

(a) General. The agency shall operate 
each program or activity so that the 
program or activity, when viewed in its 
entirety, is readily accessible to and 

usable by individuals with handicaps. 
This paragraph does not— 

(1) Necessarily require the agency to 
make each of its existing facilities ac-
cessible to and usable by individuals 
with handicaps; 

(2) In the case of historic preserva-
tion programs, require the agency to 
take any action that would result in a 
substantial impairment of significant 
historic features of an historic prop-
erty; or 

(3) Require the agency to take any 
action that it can demonstrate would 
result in a fundamental alteration in 
the nature of a program or activity or 
in undue financial and administrative 
burdens. In those circumstances where 
agency personnel believe that the pro-
posed action would fundamentally 
alter the program or activity or would 
result in undue financial and adminis-
trative burdens, the agency has the 
burden of proving that compliance with 
§ 1701.150(a) would result in such alter-
ation or burdens. The decision that 
compliance would result in such alter-
ation or burdens must be made by the 
agency head or his or her designee 
after considering all agency resources 
available for use in the funding and op-
eration of the conducted program or 
activity, and must be accompanied by 
a written statement of the reasons for 
reaching that conclusion. If an action 
would result in such an alteration or 
such burdens, the agency shall take 
any other action that result in such an 
alteration or such burdens but would 
nevertheless ensure that individuals 
with handicaps receive the benefits and 
services of the program or activity. 

(b) Methods—(1) General. The agency 
may comply with the requirements of 
this section through such means as re-
design of equipment, reassignment of 
services to accessible buildings, assign-
ment of aides to beneficiaries, home 
visits, delivery of services at alternate 
accessible sites, alteration of existing 
facilities and construction of new fa-
cilities, use of accessible rolling stock, 
or any other methods that result in 
making its programs or activities read-
ily accessible to and usable by individ-
uals with handicaps. The agency is not 
required to make structural changes in 
existing facilities where other methods 
are effective in achieving compliance 
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with this section. The agency, in mak-
ing alterations to existing buildings, 
shall meet accessibility requirements 
to the extent compelled by the Archi-
tectural Barriers Act of 1968, as amend-
ed (42 U.S.C. 4151–4157), and any regula-
tions implementing it. In choosing 
among available methods for meeting 
the requirements of this section, the 
agency shall give priority to those 
methods that offer programs and ac-
tivities to qualified individuals with 
handicaps in the most integrated set-
ting appropriate. 

(2) Historic preservation programs. In 
meeting the requirements of 
§ 1701.150(a) in historic preservation 
programs, the agency shall give pri-
ority to methods that provide physical 
access to individuals with handicaps. 
In cases where a physical alteration to 
an historic property is not required be-
cause of § 1701.150(a)(2) or (a)(3), alter-
native methods of achieving program 
accessibility include— 

(i) Using audio-visual materials and 
devices to depict those portions of an 
historic property that cannot other-
wise be made accessible; 

(ii) Assigning persons to guide indi-
viduals with handicaps into or through 
portions of historic properties that 
cannot otherwise be made accessible; 
or 

(iii) Adopting other innovative meth-
ods. 

(c) Time period for compliance. The 
agency shall comply with the obliga-
tions established under this section by 
January 24, 1994, except that where 
structural changes in facilities are un-
dertaken, such changes shall be made 
by November 26, 1996, but in any event 
as expeditiously as possible. 

(d) Transition plan. In the event that 
structural changes to facilities will be 
undertaken to achieve program acces-
sibility, the agency shall develop, by 
May 26, 1994, a transition plan setting 
forth the steps necessary to complete 
such changes. The agency shall provide 
an opportunity to interested persons, 
including individuals with handicaps or 
organizations representing individuals 
with handicaps, to participate in the 
development of the transition plan by 
submitting comments (both oral and 
written). A copy of the transition plan 
shall be made available for public in-

spection. The plan shall, at a min-
imum— 

(1) Identify physical obstacles in the 
agency’s facilities that limit the acces-
sibility of its programs or activities to 
individuals with handicaps; 

(2) Describe in detail the methods 
that will be used to make the facilities 
accessible; 

(3) Specify the schedule for taking 
the steps necessary to achieve compli-
ance with this section and, if the time 
period of the transition plan is longer 
than one year, identify steps that will 
be taken during each year of the tran-
sition period; and 

(4) Indicate the official responsible 
for implementation of the plan.

§ 1701.151 Program accessibility: New 
construction and alterations. 

Each building or part of a building 
that is constructed or altered by, on 
behalf of, or for the use of the agency 
shall be designed, constructed, or al-
tered so as to be readily accessible to 
and usable by individuals with handi-
caps. The definitions, requirements, 
and standards of the Architectural Bar-
riers Act (42 U.S.C. 4151–4157), as estab-
lished in 41 CFR 101–19.600 to 101–19.607, 
apply to buildings covered by this sec-
tion.

§§ 1701.152—1701.159 [Reserved]

§ 1701.160 Communications. 
(a) The agency shall take appropriate 

steps to ensure effective communica-
tion with applicants, participants, per-
sonnel of other Federal entities, and 
members of the public. 

(1) The agency shall furnish appro-
priate auxiliary aids where necessary 
to afford an individual with handicaps 
an equal opportunity to participate in, 
and enjoy the benefits of, a program or 
activity conducted by the agency. 

(i) In determining what type of auxil-
iary aid is necessary, the agency shall 
give primary consideration to the re-
quests of the individual with handi-
caps. 

(ii) The agency need not provide indi-
vidually prescribed devices, readers for 
personal use or study, or other devices 
of a personal nature. 

(2) Where the agency communicates 
with applicants and beneficiaries by 
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telephone, telecommunication devices 
for deaf persons (TDD’s) or equally ef-
fective telecommunication systems 
shall be used to communicate with per-
sons with impaired hearing. 

(b) The agency shall ensure that in-
terested persons, including persons 
with impaired vision or hearing, can 
obtain information as to the existence 
and location of accessible services, ac-
tivities, and facilities. 

(c) The agency shall provide signage 
at a primary entrance to each of its in-
accessible facilities, directing users to 
a location at which they can obtain in-
formation about accessible facilities. 
The international symbol for accessi-
bility shall be used at each primary en-
trance of an accessible facility. 

(d) This section does not require the 
agency to take any action that it can 
demonstrate would result in a funda-
mental alteration in the nature of a 
program or activity or in undue finan-
cial and administrative burdens. In 
those circumstances where agency per-
sonnel believe that the proposed action 
would fundamentally alter the program 
or activity or would result in undue fi-
nancial and administrative burdens, 
the agency has the burden of proving 
that compliance with § 1701.160 would 
result in such alteration or burdens. 
The decision that compliance would re-
sult in such alteration or burdens must 
be made by the agency head or his or 
her designee after considering all agen-
cy resources available for use in the 
funding and operation of the conducted 
program or activity and must be ac-
companied by a written statement of 
the reasons for reaching that conclu-
sion. If an action required to comply 
with this section would result in such 
an alteration or such burdens, the 
agency shall take any other action 
that would not result in such an alter-
ation or such burdens but would never-
theless ensure that, to the maximum 
extent possible, individuals with handi-
caps receive the benefits and services 
of the program or activity.

§§ 1701.161—1701.169 [Reserved]

§ 1701.170 Compliance procedures. 
(a) Except as provided in paragraph 

(b) of this section, this section applies 
to all allegations of discrimination on 

the basis of handicap in programs and 
activities conducted by the agency. 

(b) The agency shall process com-
plaints alleging violations of section 
504 with respect to employment accord-
ing to the procedures established by 
the Equal Employment Opportunity 
Commission in 29 CFR part 1614 pursu-
ant to section 501 of the Rehabilitation 
Act of 1973 (29 U.S.C. 791). 

(c) The Director for Administration, 
United States Institute of Peace, shall 
be responsible for coordinating imple-
mentation of this section. Complaints 
may be sent to Director of Administra-
tion at the following address: 1550 M 
Street, NW., suite 700, Washington, DC 
20005. 

(d) The agency shall accept and in-
vestigate all complete complaints for 
which it has jurisdiction. All complete 
complaints must be filed within 180 
days of the alleged act of discrimina-
tion. The agency may extend this time 
period for good cause. 

(e) If the agency receives a complaint 
over which it does not have jurisdic-
tion, it shall promptly notify the com-
plainant and shall make reasonable ef-
forts to refer the complaint to the ap-
propriate Government entity. 

(f) The agency shall notify the Archi-
tectural and Transportation Barriers 
Compliance Board upon receipt of any 
complaint alleging that a building or 
facility that is subject to the Architec-
tural Barriers Act of 1968, as amended 
(42 U.S.C. 4151–4157), is not readily ac-
cessible to and usable by individuals 
with handicaps. 

(g) Within 180 days of the receipt of a 
complete complaint for which it has ju-
risdiction, the agency shall notify the 
complainant of the results of the inves-
tigation in a letter containing— 

(1) Findings of fact and conclusions 
of law; 

(2) A description of a remedy for each 
violation found; and 

(3) A notice of the right to appeal. 
(h) Appeals of the findings of fact and 

conclusions of law or remedies must be 
filed by the complainant within 90 days 
of receipt from the agency of the letter 
required by § 1701.170(g). The agency 
may extend this time for good cause. 

(i) Timely appeals shall be accepted 
and processed by the head of the agen-
cy. 
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(j) The head of the agency shall no-
tify the complainant of the results of 
the appeal within 60 days of the receipt 
of the request. If the head of the agen-
cy determines that additional informa-
tion is needed from the complainant, 
he or she shall have 60 days from the 
date of receipt of the additional infor-
mation to make his or her determina-
tion on the appeal. 

(k) The time limits cited in para-
graphs (g) and (j) of this section may be 

extended with the permission of the 
Assistant Attorney General. 

(l) The agency may delegate its au-
thority for conducting complaint in-
vestigations to other Federal agencies, 
except that the authority for making 
the final determination may not be 
delegated to another agency. 

[58 FR 57697, 57699, Oct. 26, 1993, as amended 
at 58 FR 57697, Oct. 26, 1993]

§§ 1701.171—1701.999 [Reserved] 
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