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(b) With respect to any non-employ-
ment program or activity which re-
quires a person to perform services or
to achieve a level of accomplishment,
an individual with handicaps who
meets the essential eligibility require-
ments and who can achieve the purpose
of the program or activity without
modifications in the program or activ-
ity that the recipient can demonstrate
would result in a fundamental alter-
ation in its nature; or

(c) With respect to any other non-em-
ployment program or activity, an indi-
vidual with handicaps who meets the
essential eligibility requirements for
participation in, or receipt of benefits
from, that program or activity. Essen-
tial eligibility requirements include stat-
ed eligibility requirements such as in-
come as well as other explicit or im-
plicit requirements inherent in the na-
ture of the program or activity, such as
requirements that an occupant of mul-
tifamily housing be capable of meeting
the recipient’s selection criteria and be
capable of complying with all obliga-
tions of occupancy with or without
supportive services provided by persons
other than the recipient. For example,
a chronically metally ill person whose
particular condition poses a significant
risk of substantial interference with
the safety or enjoyment of others or
with his or her own health or safety in
the absence of necessary supportive
services may be qualified for occupancy
in a project where such supportive
services are provided by the recipient
as part of the assisted program. The
person may not be qualified for a
project lacking such services.

Recipient means any State or its po-
litical subdivision, any instrumen-
tality of a State or its political sub-
division, any public or private agency,
institution, organization, or other enti-
ty, or any person to which Federal fi-
nancial assistance is extended for any
program or activity directly or
through another recipient, including
any successor, assignee, or transferee
of a recipient, but excluding the ulti-
mate beneficiary of the assistance. An
entity or person receiving housing as-
sistance payments from a recipient on
behalf of eligible families under a hous-
ing assistance payments program or a
voucher program is not a recipient or
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subrecipient merely by virtue of re-
ceipt of such payments.

Replacement cost of the completed facil-
ity means the current cost of construc-
tion and equipment for a newly con-
structed housing facility of the size
and type being altered. Construction
and equipment costs do not include the
cost of land, demolition, site improve-
ments, non-dwelling facilities and ad-
ministrative costs for project develop-
ment activities.

Secretary means the Secretary of
Housing and Urban Development.

Section 504 means section 504 of the
Rehabilitation Act of 1973, as amended,
29 U.S.C. 794, as it applies to programs
or activities receiving Federal finan-
cial assistance.

Substantial impairment means a sig-
nificant loss of the integrity of finished
materials, design quality, or special
character resulting from a permanent
alteration.

[63 FR 20233, June 2, 1988; 54 FR 8188, Feb. 27,
1989]

§8.4 Discrimination prohibited.

(a) No qualified individual with
handicaps shall, solely on the basis of
handicap, be excluded from participa-
tion in, be denied the benefits of, or
otherwise be subjected to discrimina-
tion under any program or activity
that receives Federal financial assist-
ance from the Department.

(b)(1) A recipient, in providing any
housing, aid, benefit, or service in a
program or activity that receives Fed-
eral financial assistance from the De-
partment may not, directly or through
contractual, licensing, or other ar-
rangements, solely on the basis of
handicap:

(i) Deny a qualified individual with
handicaps the opportunity to partici-
pate in, or benefit from, the housing,
aid, benefit, or service;

(ii) Afford a qualified individual with
handicaps an opportunity to partici-
pate in, or benefit from, the housing,
aid, benefit, or service that is not equal
to that afforded to others;

(iii) Provide a qualified individual
with handicaps with any housing, aid,
benefit, or service that is not as effec-
tive in affording the individual an
equal opportunity to obtain the same
result, to gain the same benefit, or to
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reach the same level of achievement as
that provided to others;

(iv) Provide different or separate
housing, aid, benefits, or services to in-
dividuals with handicaps or to any
class of individuals with handicaps
from that provided to others unless
such action is necessary to provide
qualified individuals with handicaps
with housing, aid, benefits, or services
that are as effective as those provided
to others.

(v) Aid or perpetuate discrimination
against a qualified individual with
handicaps by providing significant as-
sistance to an agency, organization, or
person that discriminates on the basis
of handicap in providing any housing,
aid, benefit, or service to beneficiaries
in the recipient’s federally assisted
program or activity;

(vi) Deny a qualified individual with
handicaps the opportunity to partici-
pate as a member of planning or advi-
sory boards;

(vii) Deny a dwelling to an otherwise
qualified buyer or renter because of a
handicap of that buyer or renter or a
person residing in or intending and eli-
gible to reside in that dwelling after it
is sold, rented or made available; or

(viii) Otherwise limit a qualified indi-
vidual with handicaps in the enjoy-
ment of any right, privilege, advan-
tage, or opportunity enjoyed by other
qualified individuals receiving the
housing, aid, benefit, or service.

(2) For purposes of this part, housing,
aids, benefits, and services, to be equal-
ly effective, are mnot required to
produce the identical result or level of
achievement for individuals with
handicaps and non-handicapped per-
sons, but must afford individuals with
handicaps equal opportunity to obtain
the same result, to gain the same ben-
efit, or to reach the same level of
achievement.

(3) A recipient may not deny a quali-
fied individual with handicaps the op-
portunity to participate in any feder-
ally assisted program or activity that
is not separate or different despite the
existence of permissibly separate or
different programs or activities.

(4) In any program or activity receiv-
ing Federal financial assistance from
the Department, a recipient may not,
directly or through contractual or

§8.4

other arrangements, utilize criteria or
methods of administration the purpose
or effect of which would:

(i) Subject qualified individuals with
handicaps to discrimination solely on
the basis of handicap;

(ii) Defeat or substantially impair
the accomplishment of the objectives
of the recipient’s federally assisted
program or activity for qualified indi-
viduals with a particular handicap in-
volved in the program or activity, un-
less the recipient can demonstrate that
the criteria or methods of administra-
tion are manifestly related to the ac-
complishment of an objective of a pro-
gram or activity; or

(iii) Perpetuate the discrimination of
another recipient if both recipients are
subject to common administrative con-
trol or are agencies of the same State.

(5) In determining the site or loca-
tion of a federally assisted facility, an
applicant for assistance or a recipient
may not make selections the purpose
or effect of which would:

(i) Exclude qualified individuals with
handicaps from, deny them the benefits
of, or otherwise subject them to dis-
crimination under, any program or ac-
tivity that receives Federal financial
assistance from the Department, or

(ii) Defeat or substantially impair
the accomplishment of the objectives
of the program or activity with respect
to qualified individuals with handicaps.

(6) As used in this section, the hous-
ing, aid, benefit, or service provided
under a program or activity receiving
Federal financial assistance includes
any housing, aid, benefit, or service
provided in or through a facility that
has been constructed, altered, leased or
rented, or otherwise acquired, in whole
or in part, with Federal financial as-
sistance.

(c)(1) Non-handicapped persons may
be excluded from the benefits of a pro-
gram if the program is limited by Fed-
eral statute or executive order to indi-
viduals with handicaps. A specific class
of individuals with handicaps may be
excluded from a program if the pro-
gram is limited by Federal statute or
Executive order to a different class of
individuals.

(2) Certain Department programs op-
erate under statutory definitions of
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handicapped person that are more re-
strictive than the definition of indi-
vidual with handicaps contained in §8.3
(see appendix B). Those definitions are
not superseded or otherwise affected by
this regulation.

(d) Recipients shall administer pro-
grams and activities receiving Federal
financial assistance in the most inte-
grated setting appropriate to the needs
of qualified individuals with handicaps.

(e) The obligation to comply with
this part is not obviated or alleviated
by any State or local law or other re-
quirement that, based on handicap, im-
poses inconsistent or contradictory
prohibitions or limits upon the eligi-
bility of qualified individuals with
handicaps to receive services or to
practice any occupation or profession.

(f) The enumeration of specific forms
of prohibited discrimination in para-
graphs (b) through (e) of this section
does not limit the general prohibition
in paragraph (a) of this section.

[63 FR 20233, June 2, 1988; 53 FR 28115, July
26, 1988]

§8.5 [Reserved]

§8.6 Communications.

(a) The recipient shall take appro-
priate steps to ensure effective commu-
nication with applicants, beneficiaries,
and members of the public.

(1) The recipient shall furnish appro-
priate auxiliary aids where necessary
to afford an individual with handicaps
an equal opportunity to participate in,
and enjoy the benefits of, a program or
activity receiving Federal financial as-
sistance.

(i) In determining what auxiliary
aids are necessary, the recipient shall
give primary consideration to the re-
quests of the individual with handi-
caps.

(ii) The recipient is not required to
provide individually prescribed devices,
readers for personal use or study, or
other devices of a personal nature.

(2) Where a recipient communicates
with applicants and beneficiaries by
telephone, telecommunication devices
for deaf persons (TDD’s) or equally ef-
fective communication systems shall
be used.

(b) The recipient shall adopt and im-
plement procedures to ensure that in-
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terested persons (including persons
with impaired vision or hearing) can
obtain information concerning the ex-
istence and location of accessible serv-
ices, activities, and facilities.

(c) This section does not require a re-
cipient to take any action that the re-
cipient can demonstrate would result
in a fundamental alteration in the na-
ture of a program or activity or in
undue financial and administrative
burdens. If an action would result in
such an alteration or burdens, the re-
cipient shall take any other action
that would not result in such an alter-
ation or such burdens but would never-
theless ensure that, to the maximum
extent possible, individuals with handi-
caps receive the benefits and services
of the program or activity receiving
HUD assistance.

Subpart B—Employment

§8.10 General prohibitions against em-
ployment discrimination.

(a) No qualified individual with
handicaps shall, solely on the basis of
handicap, be subjected to discrimina-
tion in employment under any program
or activity that receives Federal finan-
cial assistance from the Department.

(b) A recipient may not limit, seg-
regate, or classify applicants or em-
ployees in any way that adversely af-
fects their opportunities or status be-
cause of handicap.

(c) The prohibition against discrimi-
nation in employment applies to the
following activities:

(1) Recruitment, advertising, and the
processing of applications for employ-
ment;

(2) Hiring, upgrading, promotion,
award of tenure, demotion, transfer,
layoff, termination, right of return
from layoff, injury or illness, and rehir-
ing;

(3) Rates of pay or any other form of
compensation and changes in com-
pensation;

(4) Job assignments, job classifica-
tions, organizational structures, posi-
tion descriptions, lines of progression,
and seniority lists;

(5) Leaves of absence, sick leave, or
any other leave;
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