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(2) No accumulation distribution will 
be deemed to have been made upon the 
termination of a separate share to the 
extent that the property constituting 
such share, or a portion thereof, con-
tinues to be held as a part of the same 
trust. The undistributed net income, 
undistributed capital gain, and the 
taxes imposed on the trust attributable 
to such items, if any, for all preceding 
taxable years (reduced by any amounts 
deemed distributed under sections 
666(a) and 669(a) by reason of any accu-
mulation distribution of undistributed 
net income or undistributed capital 
gain in prior years or the current tax-
able year), which were allocable to the 
terminating share, shall be treated as 
being applicable to the trust itself. 
However, no adjustment will be made 
to the amounts deemed distributed 
under sections 666 and 669 by reason of 
an accumulation distribution of undis-
tributed net income or undistributed 
capital gain from the surviving share 
or shares made in years prior to the 
year in which the terminating share 
was added to such surviving share or 
shares. 

(3) The provisions of this paragraph 
may be illustrated by the following ex-
ample:

Example. A trust was established under the 
will of X for the benefit of his wife and upon 
her death the property was to continue in 
the same trust for his two sons, Y and Z. The 
separate share rule is applicable to this 
trust. The trustee had discretion to pay or 
accumulate the income to the wife, and after 
her death was to pay each son’s share to him 
after he attained the age of 25. When the wife 
died, Y was 23 and Z was 28. 

(1) Upon the death of X’s widow, there is no 
accumulation distribution. The entire trust 
is split into two equal shares, and therefore 
the undistributed net income and the undis-
tributed capital gain of the trust are split 
into two shares. 

(2) The distribution to Z of his share after 
his mother’s death is an accumulation dis-
tribution of his separate share of one-half of 
the undistributed net income and undistrib-
uted capital gain.

[T.D. 7204, 37 FR 17142, Aug. 25, 1972]

GRANTORS AND OTHERS TREATED AS 
SUBSTANTIAL OWNERS

§ 1.671–1 Grantors and others treated 
as substantial owners; scope. 

(a) Subpart E (section 671 and fol-
lowing), part I, subchapter J, chapter 1 
of the Code, contains provisions taxing 
income of a trust to the grantor or an-
other person under certain cir-
cumstances even though he is not 
treated as a beneficiary under subparts 
A through D (section 641 and following) 
of such part I. Sections 671 and 672 con-
tain general provisions relating to the 
entire subpart. Sections 673 through 677 
define the circumstances under which 
income of a trust is taxed to a grantor. 
These circumstances are in general as 
follows: 

(1) If the grantor has retained a re-
versionary interest in the trust, within 
specified time limits (section 673); 

(2) If the grantor or a nonadverse 
party has certain powers over the bene-
ficial interests under the trust (section 
674); 

(3) If certain administrative powers 
over the trust exist under which the 
grantor can or does benefit (section 
675). 

(4) If the grantor or a nonadverse 
party has a power to revoke the trust 
or return the corpus to the grantor 
(section 676); or 

(5) If the grantor or a nonadverse 
party has the power to distribute in-
come to or for the benefit of the grant-
or or the grantor’s spouse (section 677). 
Under section 678, income of a trust is 
taxed to a person other than the grant-
or to the extent that he has the sole 
power to vest corpus or income in him-
self. 

(b) Sections 671 through 677 do not 
apply if the income of a trust is taxable 
to a grantor’s spouse under section 71 
or 682 (relating respectively to alimony 
and separate maintenance payments, 
and the income of an estate or trust in 
the case of divorce, etc.). 

(c) Except as provided in such sub-
part E, income of a trust is not in-
cluded in computing the taxable in-
come and credits of a grantor or an-
other person solely on the grounds of 
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his dominion and control over the 
trust. However, the provisions of sub-
part E do not apply in situations in-
volving an assignment of future in-
come, whether or not the assignment is 
to a trust. Thus, for example, a person 
who assigns his right to future income 
under an employment contract may be 
taxed on that income even though the 
assignment is to a trust over which the 
assignor has retained none of the con-
trols specified in sections 671 through 
677. Similarly, a bondholder who as-
signs his right to interest may be taxed 
on interest payments even though the 
assignment is to an uncontrolled trust. 
Nor are the rules as to family partner-
ships affected by the provisions of sub-
part E, even though a partnership in-
terest is held in trust. Likewise, these 
sections have no application in deter-
mining the right of a grantor to deduc-
tions for payments to a trust under a 
transfer and leaseback arrangement. In 
addition, the limitation of the last sen-
tence of section 671 does not prevent 
any person from being taxed on the in-
come of a trust when it is used to dis-
charge his legal obligation. See § 1.662 
(a)–4. He is then treated as a bene-
ficiary under subparts A through D or 
treated as an owner under section 677 
because the income is distributed for 
his benefit, and not because of his do-
minion or control over the trust. 

(d) The provisions of subpart E are 
not applicable with respect to a pooled 
income fund as defined in paragraph (5) 
of section 642(c) and the regulations 
thereunder, a charitable remainder an-
nuity trust as defined in paragraph (1) 
of section 664(d) and the regulations 
thereunder, or a charitable remainder 
unitrust as defined in paragraph (2) of 
section 664(d) and the regulations 
thereunder. 

(e) For the effective date of subpart E 
see section 683 and the regulations 
thereunder. 

(f) For rules relating to the treat-
ment of liabilities resulting on the sale 
or other disposition of encumbered 
trust property due to a renunciation of 
powers by the grantor or other owner, 
see § 1.1001–2. 

[T.D. 6500, 25 FR 11814, Nov. 26, 1960, as 
amended by T.D. 7148, 36 FR 20749, Oct. 29, 
1971; T.D. 7741, 45 FR 81745, Dec. 12, 1980]

§ 1.671–2 Applicable principles. 
(a) Under section 671 a grantor or an-

other person includes in computing his 
taxable income and credits those items 
of income, deduction, and credit 
against tax which are attributable to 
or included in any portion of a trust of 
which he is treated as the owner. Sec-
tions 673 through 678 set forth the rules 
for determining when the grantor or 
another person is treated as the owner 
of any portion of a trust. The rules for 
determining the items of income, de-
duction, and credit against tax that are 
attributable to or included in a portion 
of the trust are set forth in § 1.671–3. 

(b) Since the principle underlying 
subpart E (section 671 and following), 
part I, subchapter J, chapter 1 of the 
Code, is in general that income of a 
trust over which the grantor or an-
other person has retained substantial 
dominion or control should be taxed to 
the grantor or other person rather than 
to the trust which receives the income 
or to the beneficiary to whom the in-
come may be distributed, it is ordi-
narily immaterial whether the income 
involved constitutes income or corpus 
for trust accounting purposes. Accord-
ingly, when it is stated in the regula-
tions under subpart E that ‘‘income’’ is 
attributed to the grantor or another 
person, the reference, unless specifi-
cally limited, is to income determined 
for tax purposes and not to income for 
trust accounting purposes. When it is 
intended to emphasize that income for 
trust accounting purposes (determined 
in accordance with the provisions set 
forth in § 1.643(b)–1 is meant, the phrase 
‘‘ordinary income’’ is used. 

(c) An item of income, deduction, or 
credit included in computing the tax-
able income and credits of a grantor or 
another person under section 671 is 
treated as if it had been received or 
paid directly by the grantor or other 
person (whether or not an individual). 
For example, a charitable contribution 
made by a trust which is attributed to 
the grantor (an individual) under sec-
tions 671 through 677 will be aggregated 
with his other charitable contributions 
to determine their deductibility under 
the limitations of section 170(b)(1). 
Likewise, dividends received by a trust 
from sources in a particular foreign 
country which are attributed to a 

VerDate Apr<18>2002 01:51 Apr 22, 2002 Jkt 197087 PO 00000 Frm 00258 Fmt 8010 Sfmt 8010 Y:\SGML\197087T.XXX pfrm12 PsN: 197087T



259

Internal Revenue Service, Treasury § 1.671–2

grantor or another person under sub-
part E will be aggregated with his 
other income from sources within that 
country to determine whether the tax-
payer is subject to the limitations of 
section 904 with respect to credit for 
the tax paid to that country. 

(d) Items of income, deduction, and 
credit not attributed to or included in 
any portion of a trust of which the 
grantor or another person is treated as 
the owner under subpart E are subject 
to the provisions of subparts A through 
D (section 641 and following), of such 
part I. 

(e)(1) For purposes of part I of sub-
chapter J, chapter 1 of the Internal 
Revenue Code, a grantor includes any 
person to the extent such person either 
creates a trust, or directly or indi-
rectly makes a gratuitous transfer 
(within the meaning of paragraph (e)(2) 
of this section) of property to a trust. 
For purposes of this section, the term 
property includes cash. If a person cre-
ates or funds a trust on behalf of an-
other person, both persons are treated 
as grantors of the trust. (See section 
6048 for reporting requirements that 
apply to grantors of foreign trusts.) 
However, a person who creates a trust 
but makes no gratuitous transfers to 
the trust is not treated as an owner of 
any portion of the trust under sections 
671 through 677 or 679. Also, a person 
who funds a trust with an amount that 
is directly reimbursed to such person 
within a reasonable period of time and 
who makes no other transfers to the 
trust that constitute gratuitous trans-
fers is not treated as an owner of any 
portion of the trust under sections 671 
through 677 or 679. See also § 1.672(f)–
5(a). 

(2)(i) A gratuitous transfer is any 
transfer other than a transfer for fair 
market value. A transfer of property to 
a trust may be considered a gratuitous 
transfer without regard to whether the 
transfer is treated as a gift for gift tax 
purposes. 

(ii) For purposes of this paragraph 
(e), a transfer is for fair market value 
only to the extent of the value of prop-
erty received from the trust, services 
rendered by the trust, or the right to 
use property of the trust. For example, 
rents, royalties, interest, and com-
pensation paid to a trust are transfers 

for fair market value only to the ex-
tent that the payments reflect an 
arm’s length price for the use of the 
property of, or for the services ren-
dered by, the trust. For purposes of 
this determination, an interest in the 
trust is not property received from the 
trust. In addition, a person will not be 
treated as making a transfer for fair 
market value merely because the 
transferor recognizes gain on the trans-
action. See, for example, section 684 re-
garding the recognition of gain on cer-
tain transfers to foreign trusts. 

(iii) For purposes of this paragraph 
(e), a gratuitous transfer does not in-
clude a distribution to a trust with re-
spect to an interest held by such trust 
in either a trust described in paragraph 
(e)(3) of this section or an entity other 
than a trust. 

For example, a distribution to a trust 
by a corporation with respect to its 
stock described in section 301 is not a 
gratuitous transfer. 

(3) A grantor includes any person who 
acquires an interest in a trust from a 
grantor of the trust if the interest ac-
quired is an interest in certain invest-
ment trusts described in § 301.7701–4(c) 
of this chapter, liquidating trusts de-
scribed in § 301.7701–4(d) of this chapter, 
or environmental remediation trusts 
described in § 301.7701–4(e) of this chap-
ter. 

(4) If a gratuitous transfer is made by 
a partnership or corporation to a trust 
and is for a business purpose of the 
partnership or corporation, the part-
nership or corporation will generally 
be treated as the grantor of the trust. 
For example, if a partnership makes a 
gratuitous transfer to a trust in order 
to secure a legal obligation of the part-
nership to a third party unrelated to 
the partnership, the partnership will be 
treated as the grantor of the trust. 
However, if a partnership or a corpora-
tion makes a gratuitous transfer to a 
trust that is not for a business purpose 
of the partnership or corporation but is 
for the personal purposes of one or 
more of the partners or shareholders, 
the gratuitous transfer will be treated 
as a constructive distribution to such 
partners or shareholders under federal 
tax principles and the partners or the 
shareholders will be treated as the 
grantors of the trust. For example, if a 
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partnership makes a gratuitous trans-
fer to a trust that is for the benefit of 
a child of a partner, the gratuitous 
transfer will be treated as a distribu-
tion to the partner under section 731 
and a subsequent gratuitous transfer 
by the partner to the trust. 

(5) If a trust makes a gratuitous 
transfer of property to another trust, 
the grantor of the transferor trust gen-
erally will be treated as the grantor of 
the transferee trust. However, if a per-
son with a general power of appoint-
ment over the transferor trust exer-
cises that power in favor of another 
trust, then such person will be treated 
as the grantor of the transferee trust, 
even if the grantor of the transferor 
trust is treated as the owner of the 
transferor trust under subpart E of 
part I, subchapter J, chapter 1 of the 
Internal Revenue Code. 

(6) The following examples illustrate 
the rules of this paragraph (e). Unless 
otherwise indicated, all trusts are do-
mestic trusts, and all other persons are 
United States persons. The examples 
are as follows:

Example 1. A creates and funds a trust, T, 
for the benefit of her children. B subse-
quently makes a gratuitous transfer to T. 
Under paragraph (e)(1) of this section, both A 
and B are grantors of T.

Example 2. A makes an investment in a 
fixed investment trust, T, that is classified 
as a trust under § 301.7701–4(c)(1) of this chap-
ter. A is a grantor of T. B subsequently ac-
quires A’s entire interest in T. Under para-
graph (e)(3) of this section, B is a grantor of 
T with respect to such interest.

Example 3. A, an attorney, creates a foreign 
trust, FT, on behalf of A’s client, B, and 
transfers $100 to FT out of A’s funds. A is re-
imbursed by B for the $100 transferred to FT. 
The trust instrument states that the trustee 
has discretion to distribute the income or 
corpus of FT to B and B’s children. Both A 
and B are treated as grantors of FT under 
paragraph (e)(1) of this section. In addition, 
B is treated as the owner of the entire trust 
under section 677. Because A is reimbursed 
for the $100 transferred to FT on behalf of B, 
A is not treated as transferring any property 
to FT. Therefore, A is not an owner of any 
portion of FT under sections 671 through 677 
regardless of whether A retained any power 
over or interest in FT described in sections 
673 through 677. Furthermore, A is not treat-
ed as an owner of any portion of FT under 
section 679. Both A and B are responsible 
parties for purposes of the requirements in 
section 6048.

Example 4. A creates and funds a trust, T. 
A does not retain any power or interest in T 
that would cause A to be treated as an owner 
of any portion of the trust under sections 671 
through 677. B holds an unrestricted power, 
exercisable solely by B, to withdraw certain 
amounts contributed to the trust before the 
end of the calendar year and to vest those 
amounts in B. B is treated as an owner of the 
portion of T that is subject to the with-
drawal power under section 678(a)(1). How-
ever, B is not a grantor of T under paragraph 
(e)(1) of this section because B neither cre-
ated T nor made a gratuitous transfer to T.

Example 5. A transfers cash to a trust, T, 
through a broker, in exchange for units in T. 
The units in T are not property for purposes 
of determining whether A has received fair 
market value under paragraph (e)(2)(ii) of 
this section. Therefore, A has made a gratu-
itous transfer to T, and, under paragraph 
(e)(1) of this section, A is a grantor of T.

Example 6. A borrows cash from T, a trust. 
A has not made any gratuitous transfers to 
T. Arm’s length interest payments by A to T 
will not be treated as gratuitous transfers 
under paragraph (e)(2)(ii) of this section. 
Therefore, under paragraph (e)(1) of this sec-
tion, A is not a grantor of T with respect to 
the interest payments.

Example 7. A, B’s brother, creates a trust, 
T, for B’s benefit and transfers $50,000 to T. 
The trustee invests the $50,000 in stock of 
Company X. C, B’s uncle, purportedly sells 
property with a fair market value of 
$1,000,000 to T in exchange for the stock when 
it has appreciated to a fair market value of 
$100,000. Under paragraph (e)(2)(ii) of this sec-
tion, the $900,000 excess value is a gratuitous 
transfer by C. Therefore, under paragraph 
(e)(1) of this section, A is a grantor with re-
spect to the portion of the trust valued at 
$100,000, and C is a grantor of T with respect 
to the portion of the trust valued at $900,000. 
In addition, A or C or both will be treated as 
the owners of the respective portions of the 
trust of which each person is a grantor if A 
or C or both retain powers over or interests 
in such portions under sections 673 through 
677.

Example 8. G creates and funds a trust, T1, 
for the benefit of G’s children and grand-
children. After G’s death, under authority 
granted to the trustees in the trust instru-
ment, the trustees of T1 transfer a portion of 
the assets of T1 to another trust, T2, and re-
tain a power to revoke T2 and revest the as-
sets of T2 in T1. Under paragraphs (e)(1) and 
(5) of this section, G is the grantor of T1 and 
T2. In addition, because the trustees of T1 
have retained a power to revest the assets of 
T2 in T1, T1 is treated as the owner of T2 
under section 678(a).

Example 9. G creates and funds a trust, T1, 
for the benefit of B. G retains a power to 
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revest the assets of T1 in G within the mean-
ing of section 676. Under the trust agree-
ment, B is given a general power of appoint-
ment over the assets of T1. B exercises the 
general power of appointment with respect 
to one-half of the corpus of T1 in favor of a 
trust, T2, that is for the benefit of C, B’s 
child. Under paragraph (e)(1) of this section, 
G is the grantor of T1, and under paragraphs 
(e)(1) and (5) of this section, B is the grantor 
of T2.

(7) The rules of this section are appli-
cable to any transfer to a trust, or 
transfer of an interest in a trust, on or 
after August 10, 1999. 

[T.D. 6500, 25 FR 11814, Nov. 26, 1960; 25 FR 
14021, Dec. 31, 1960, as amended by T.D. 8831, 
64 FR 43274, Aug. 10, 1999; T.D. 8890, 65 FR 
41333, July 5, 2000]

§ 1.671–3 Attribution or inclusion of in-
come, deductions, and credits 
against tax. 

(a) When a grantor or another person 
is treated under subpart E (section 671 
and following) as the owner of any por-
tion of a trust, there are included in 
computing his tax liability those items 
of income, deduction, and credit 
against tax attributable to or included 
in that portion. For example: 

(1) If a grantor or another person is 
treated as the owner of an entire trust 
(corpus as well as ordinary income), he 
takes into account in computing his in-
come tax liability all items of income, 
deduction, and credit (including capital 
gains and losses) to which he would 
have been entitled had the trust not 
been in existence during the period he 
is treated as owner. 

(2) If the portion treated as owned 
consists of specific trust property and 
its income, all items directly related to 
that property are attributable to the 
portion. Items directly related to trust 
property not included in the portion 
treated as owned by the grantor or 
other person are governed by the provi-
sions of subparts A through D (section 
641 and following), part I, subchapter J, 
chapter 1 of the Code. Items that relate 
both to the portion treated as owned by 
the grantor and to the balance of the 
trust must be apportioned in a manner 
that is reasonable in the light of all the 
circumstances of each case, including 
the terms of the governing instrument, 
local law, and the practice of the trust-
ee if it is reasonable and consistent. 

(3) If the portion of a trust treated as 
owned by a grantor or another person 
consists of an undivided fractional in-
terest in the trust, or of an interest 
represented by a dollar amount, a pro 
rata share of each item of income, de-
duction, and credit is normally allo-
cated to the portion. Thus, where the 
portion owned consists of an interest in 
or a right to an amount of corpus only, 
a fraction of each item (including 
items allocated to corpus, such as cap-
ital gains) is attributed to the portion. 
The numerator of this fraction is the 
amount which is subject to the control 
of the grantor or other person and the 
denominator is normally the fair mar-
ket value of the trust corpus at the be-
ginning of the taxable year in question. 
The share not treated as owned by the 
grantor or other person is governed by 
the provisions of subparts A through D. 
See the last three sentences of para-
graph (c) of this section for the prin-
ciples applicable if the portion treated 
as owned consists of an interest in part 
of the ordinary income in contrast to 
an interest in corpus alone. 

(b) If a grantor or another person is 
treated as the owner of a portion of a 
trust, that portion may or may not in-
clude both ordinary income and other 
income allocable to corpus. For exam-
ple: 

(1) Only ordinary income is included 
by reason of an interest in or a power 
over ordinary income alone. Thus, if a 
grantor is treated under section 673 as 
an owner by reason of a reversionary 
interest in ordinary income only, items 
of income allocable to corpus will not 
be included in the portion he is treated 
as owning. Similarly, if a grantor or 
another person is treated under sec-
tions 674–678 as an owner of a portion 
by reason of a power over ordinary in-
come only, items of income allocable 
to corpus are not included in that por-
tion. (See paragraph (c) of this section 
to determine the treatment of deduc-
tions and credits when only ordinary 
income is included in the portion.) 

(2) Only income allocable to corpus is 
included by reason of an interest in or 
a power over corpus alone, if satisfac-
tion of the interest or an exercise of 
the power will not result in an interest 
in or the exercise of a power over ordi-
nary income which would itself cause 
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that income to be included. For exam-
ple, if a grantor has a reversionary in-
terest in a trust which is not such as to 
require that he be treated as an owner 
under section 673, he may nevertheless 
be treated as an owner under section 
677(a)(2) since any income allocable to 
corpus is accumulated for future dis-
tribution to him, but items of income 
included in determining ordinary in-
come are not included in the portion he 
is treated as owning. Similarly, he may 
have a power over corpus which is such 
that he is treated as an owner under 
section 674 or 676 (a), but ordinary in-
come will not be included in the por-
tion he owns, if his power can only af-
fect income received after a period of 
time such that he would not be treated 
as an owner of the income if the power 
were a reversionary interest. (See para-
graph (c) of this section to determine 
the treatment of deductions and cred-
its when only income allocated to cor-
pus is included in the portion.) 

(3) Both ordinary income and other 
income allocable to corpus are included 
by reason of an interest in or a power 
over both ordinary income and corpus, 
or an interest in or a power over corpus 
alone which does not come within the 
provisions of subparagraph (2) of this 
paragraph. For example, if a grantor is 
treated under section 673 as the owner 
of a portion of a trust by reason of a re-
versionary interest in corpus, both or-
dinary income and other income allo-
cable to corpus are included in the por-
tion. Further, a grantor includes both 
ordinary income and other income al-
locable to corpus in the portion he is 
treated as owning if he is treated under 
section 674 or 676 as an owner because 
of a power over corpus which can affect 
income received within a period such 
that he would be treated as an owner 
under section 673 if the power were a 
reversionary interest. Similarly, a 
grantor or another person includes 
both ordinary income and other income 
allocable to corpus in the portion he is 
treated as owning if he is treated as an 
owner under section 675 or 678 because 
of a power over corpus. 

(c) If only income allocable to corpus 
is included in computing a grantor’s 
tax liability, he will take into account 
in that computation only those items 
of income, deductions, and credit which 

would not be included under subparts A 
through D in the computation of the 
tax liability of the current income 
beneficiaries if all distributable net in-
come had actually been distributed to 
those beneficiaries. On the other hand, 
if the grantor or another person is 
treated as an owner solely because of 
his interest in or power over ordinary 
income alone, he will take into ac-
count in computing his tax liability 
those items which would be included in 
computing the tax liability of a cur-
rent income beneficiary, including ex-
penses allocable to corpus which enter 
into the computation of distributable 
net income. If the grantor or other per-
son is treated as an owner because of 
his power over or right to a dollar 
amount of ordinary income, he will 
first take into account a portion of 
those items of income and expense en-
tering into the computation of ordi-
nary income under the trust instru-
ment or local law sufficient to produce 
income of the dollar amount required. 
There will then be attributable to him 
a pro rata portion of other items enter-
ing into the computation of distribut-
able net income under subparts A 
through D, such as expenses allocable 
to corpus, and a pro rata portion of 
credits of the trust. For examples of 
computations under this paragraph, see 
paragraph (g) of § 1.677(a)–1. 

[T.D. 6500, 25 FR 11814, Nov. 26, 1960, as 
amended by T.D. 6989, 34 FR 742, Jan. 17, 1969]

§ 1.671–4 Method of reporting. 
(a) Portion of trust treated as owned by 

the grantor or another person. Except as 
otherwise provided in paragraph (b) of 
this section, items of income, deduc-
tion, and credit attributable to any 
portion of a trust which, under the pro-
visions of subpart E (section 671 and 
following), part I, subchapter J, chap-
ter 1 of the Internal Revenue Code, is 
treated as owned by the grantor or an-
other person are not reported by the 
trust on Form 1041, but are shown on a 
separate statement to be attached to 
that form. Section 301.7701–4(e)(2) of 
this chapter provides guidance on how 
these reporting rules apply to an envi-
ronmental remediation trust. 

(b) A trust all of which is treated as 
owned by one or more grantors or other 
persons—(1) In general. In the case of a 
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trust all of which is treated as owned 
by one or more grantors or other per-
sons, and which is not described in 
paragraph (b)(6) or (7) of this section, 
the trustee may, but is not required to, 
report by one of the methods described 
in this paragraph (b) rather than by the 
method described in paragraph (a) of 
this section. A trustee may not report, 
however, pursuant to paragraph 
(b)(2)(i)(A) of this section unless the 
grantor or other person treated as the 
owner of the trust provides to the 
trustee a complete Form W–9 or ac-
ceptable substitute Form W–9 signed 
under penalties of perjury. See section 
3406 and the regulations thereunder for 
the information to include on, and the 
manner of executing, the Form W–9, 
depending upon the type of reportable 
payments made. 

(2) A trust all of which is treated as 
owned by one grantor or by one other per-
son—(i) In general. In the case of a 
trust all of which is treated as owned 
by one grantor or one other person, the 
trustee reporting under this paragraph 
(b) must either— 

(A) Furnish the name and taxpayer 
identification number (TIN) of the 
grantor or other person treated as the 
owner of the trust, and the address of 
the trust, to all payors during the tax-
able year, and comply with the addi-
tional requirements described in para-
graph (b)(2)(ii) of this section; or 

(B) Furnish the name, TIN, and ad-
dress of the trust to all payors during 
the taxable year, and comply with the 
additional requirements described in 
paragraph (b)(2)(iii) of this section. 

(ii) Additional obligations of the trustee 
when name and TIN of the grantor or 
other person treated as the owner of the 
trust and the address of the trust are fur-
nished to payors. (A) Unless the grantor 
or other person treated as the owner of 
the trust is the trustee or a co-trustee 
of the trust, the trustee must furnish 
the grantor or other person treated as 
the owner of the trust with a state-
ment that— 

(1) Shows all items of income, deduc-
tion, and credit of the trust for the tax-
able year; 

(2) Identifies the payor of each item 
of income; 

(3) Provides the grantor or other per-
son treated as the owner of the trust 

with the information necessary to take 
the items into account in computing 
the grantor’s or other person’s taxable 
income; and 

(4) Informs the grantor or other per-
son treated as the owner of the trust 
that the items of income, deduction 
and credit and other information 
shown on the statement must be in-
cluded in computing the taxable in-
come and credits of the grantor or 
other person on the income tax return 
of the grantor or other person. 

(B) The trustee is not required to file 
any type of return with the Internal 
Revenue Service. 

(iii) Additional obligations of the trust-
ee when name, TIN, and address of the 
trust are furnished to payors—(A) Obliga-
tion to file Forms 1099. The trustee must 
file with the Internal Revenue Service 
the appropriate Forms 1099, reporting 
the income or gross proceeds paid to 
the trust during the taxable year, and 
showing the trust as the payor and the 
grantor or other person treated as the 
owner of the trust as the payee. The 
trustee has the same obligations for fil-
ing the appropriate Forms 1099 as 
would a payor making reportable pay-
ments, except that the trustee must re-
port each type of income in the aggre-
gate, and each item of gross proceeds 
separately. See paragraph (b)(5) of this 
section regarding the amounts required 
to be included on any Forms 1099 filed 
by the trustee. 

(B) Obligation to furnish statement. (1) 
Unless the grantor or other person 
treated as the owner of the trust is the 
trustee or a co-trustee of the trust, the 
trustee must also furnish to the grant-
or or other person treated as the owner 
of the trust a statement that— 

(i) Shows all items of income, deduc-
tion, and credit of the trust for the tax-
able year; 

(ii) Provides the grantor or other per-
son treated as the owner of the trust 
with the information necessary to take 
the items into account in computing 
the grantor’s or other person’s taxable 
income; and 

(iii) Informs the grantor or other per-
son treated as the owner of the trust 
that the items of income, deduction 
and credit and other information 
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shown on the statement must be in-
cluded in computing the taxable in-
come and credits of the grantor or 
other person on the income tax return 
of the grantor or other person. 

(2) By furnishing the statement, the 
trustee satisfies the obligation to fur-
nish statements to recipients with re-
spect to the Forms 1099 filed by the 
trustee. 

(iv) Examples. The following examples 
illustrate the provisions of this para-
graph (b)(2):

Example 1. G, a United States citizen, cre-
ates an irrevocable trust which provides that 
the ordinary income is to be payable to him 
for life and that on his death the corpus shall 
be distributed to B, an unrelated person. Ex-
cept for the right to receive income, G re-
tains no right or power which would cause 
him to be treated as an owner under sections 
671 through 679. Under the applicable local 
law, capital gains must be added to corpus. 
Since G has a right to receive income, he is 
treated as an owner of a portion of the trust 
under section 677. The tax consequences of 
any items of capital gain of the trust are 
governed by the provisions of subparts A, B, 
C, and D (section 641 and following), part I, 
subchapter J, chapter 1 of the Internal Rev-
enue Code. Because not all of the trust is 
treated as owned by the grantor or another 
person, the trustee may not report by the 
methods described in paragraph (b)(2) of this 
section.

Example 2. (i)(A) On January 2, 1996, G, a 
United States citizen, creates a trust all of 
which is treated as owned by G. The trustee 
of the trust is T. During the 1996 taxable 
year the trust has the following items of in-
come and gross proceeds:
Interest ..................................................$2,500
Dividends .................................................3,205
Proceeds from sale of B stock..................2,000

(B) The trust has no items of deduction or 
credit. 

(ii)(A) The payors of the interest paid to 
the trust are X ($2,000), Y ($300), and Z ($200). 
The payors of the dividends paid to the trust 
are A ($3,200), and D ($5). The payor of the 
gross proceeds paid to the trust is D, a bro-
kerage firm, which held the B stock as the 
nominee for the trust. The B stock was pur-
chased by T for $1,500 on January 3, 1996, and 
sold by T on November 29, 1996. T chooses to 
report pursuant to paragraph (b)(2)(i)(B) of 
this section, and therefore furnishes the 
name, TIN, and address of the trust to X, Y, 
Z, A, and D. X, Y, and Z each furnish T with 
a Form 1099–INT showing the trust as the 
payee. A furnishes T with a Form 1099–DIV 
showing the trust as the payee. D does not 
furnish T with a Form 1099–DIV because D 
paid a dividend of less than $10 to T. D fur-

nishes T with a Form 1099–B showing the 
trust as the payee. 

(B) On or before February 28, 1997, T files a 
Form 1099–INT with the Internal Revenue 
Service on which T reports interest attrib-
utable to G, as the owner of the trust, of 
$2,500; a Form 1099–DIV on which T reports 
dividends attributable to G, as the owner of 
the trust, of $3,205; and a Form 1099–B on 
which T reports gross proceeds from the sale 
of B stock attributable to G, as the owner of 
the trust, of $2,000. On or before April 15, 
1997, T furnishes a statement to G which lists 
the following items of income and informa-
tion necessary for G to take the items into 
account in computing G’s taxable income:
Interest ..................................................$2,500
Dividends .................................................3,205
Gain from sale of B stock...........................500

Information regarding sale of B stock:
Proceeds .................................................$2,000
Basis ........................................................1,500
Date acquired ........................................1/03/96
Date sold ..............................................11/29/96

(C) T informs G that any items of income, 
deduction and credit and other information 
shown on the statement must be included in 
computing the taxable income and credits of 
the grantor or other person on the income 
tax return of the grantor or other person. 

(D) T has complied with T’s obligations 
under this section. 

(iii)(A) Same facts as paragraphs (i) and 
(ii) of this Example 2, except that G contrib-
uted the B stock to the trust on January 2, 
1996. On or before April 15, 1997, T furnishes 
a statement to G which lists the following 
items of income and information necessary 
for G to take the items into account in com-
puting G’s taxable income:
Interest ..................................................$2,500
Dividends .................................................3,205

Information regarding sale of B stock:

Proceeds .................................................$2,000
Date sold ..............................................11/29/96

(B) T informs G that any items of income, 
deduction and credit and other information 
shown on the statement must be included in 
computing the taxable income and credits of 
the grantor or other person on the income 
tax return of the grantor or other person. 

(C) T has complied with T’s obligations 
under this section.

Example 3. On January 2, 1996, G, a United 
States citizen, creates a trust all of which is 
treated as owned by G. The trustee of the 
trust is T. The only asset of the trust is an 
interest in C, a common trust fund under 
section 584(a). T chooses to report pursuant 
to paragraph (b)(2)(i)(B) of this section and 
therefore furnishes the name, TIN, and ad-
dress of the trust to C. C files a Form 1065 
and a Schedule K–1 (Partner’s Share of In-
come, Credits, Deductions, etc.) showing the 
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name, TIN, and address of the trust with the 
Internal Revenue Service and furnishes a 
copy to T. Because the trust did not receive 
any amounts described in paragraph (b)(5) of 
this section, T does not file any type of re-
turn with the Internal Revenue Service. On 
or before April 15, 1997, T furnishes G with a 
statement that shows all items of income, 
deduction, and credit of the trust for the 1996 
taxable year. In addition, T informs G that 
any items of income, deduction and credit 
and other information shown on the state-
ment must be included in computing the tax-
able income and credits of the grantor or 
other person on the income tax return of the 
grantor or other person. T has complied with 
T’s obligations under this section.

(3) A trust all of which is treated as 
owned by two or more grantors or other 
persons—(i) In general. In the case of a 
trust all of which is treated as owned 
by two or more grantors or other per-
sons, the trustee must furnish the 
name, TIN, and address of the trust to 
all payors for the taxable year, and 
comply with the additional require-
ments described in paragraph (b)(3)(ii) 
of this section. 

(ii) Additional obligations of trustee—
(A) Obligation to file Forms 1099. The 
trustee must file with the Internal 
Revenue Service the appropriate Forms 
1099, reporting the items of income 
paid to the trust by all payors during 
the taxable year attributable to the 
portion of the trust treated as owned 
by each grantor or other person, and 
showing the trust as the payor and 
each grantor or other person treated as 
an owner of the trust as the payee. The 
trustee has the same obligations for fil-
ing the appropriate Forms 1099 as 
would a payor making reportable pay-
ments, except that the trustee must re-
port each type of income in the aggre-
gate, and each item of gross proceeds 
separately. See paragraph (b)(5) of this 
section regarding the amounts required 
to be included on any Forms 1099 filed 
by the trustee. 

(B) Obligation to furnish statement. (1) 
The trustee must also furnish to each 
grantor or other person treated as an 
owner of the trust a statement that— 

(i) Shows all items of income, deduc-
tion, and credit of the trust for the tax-
able year attributable to the portion of 
the trust treated as owned by the 
grantor or other person; 

(ii) Provides the grantor or other per-
son treated as an owner of the trust 

with the information necessary to take 
the items into account in computing 
the grantor’s or other person’s taxable 
income; and 

(iii) Informs the grantor or other per-
son treated as the owner of the trust 
that the items of income, deduction 
and credit and other information 
shown on the statement must be in-
cluded in computing the taxable in-
come and credits of the grantor or 
other person on the income tax return 
of the grantor or other person. 

(2) Except for the requirements pur-
suant to section 3406 and the regula-
tions thereunder, by furnishing the 
statement, the trustee satisfies the ob-
ligation to furnish statements to re-
cipients with respect to the Forms 1099 
filed by the trustee. 

(4) Persons treated as payors—(i) In 
general. For purposes of this section, 
the term payor means any person who 
is required by any provision of the In-
ternal Revenue Code and the regula-
tions thereunder to make any type of 
information return (including Form 
1099 or Schedule K–1) with respect to 
the trust for the taxable year, includ-
ing persons who make payments to the 
trust or who collect (or otherwise act 
as middlemen with respect to) pay-
ments on behalf of the trust. 

(ii) Application to brokers and cus-
tomers. For purposes of this section, a 
broker, within the meaning of section 
6045, is considered a payor. A customer, 
within the meaning of section 6045, is 
considered a payee. 

(5) Amounts required to be included on 
Forms 1099 filed by the trustee—(i) In 
general. The amounts that must be in-
cluded on any Forms 1099 required to 
be filed by the trustee pursuant to this 
section do not include any amounts 
that are reportable by the payor on an 
information return other than Form 
1099. For example, in the case of a trust 
which owns an interest in a partner-
ship, the trust’s distributive share of 
the income and gain of the partnership 
is not includible on any Forms 1099 
filed by the trustee pursuant to this 
section because the distributive share 
is reportable by the partnership on 
Schedule K–1. 

(ii) Example. The following example 
illustrates the provisions of this para-
graph (b)(5):
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Example. (i)(A) On January 2, 1996, G, a 
United States citizen, creates a trust all of 
which is treated as owned by G. The trustee 
of the trust is T. The assets of the trust dur-
ing the 1996 taxable year are shares of stock 
in X, an S corporation, a limited partnership 
interest in P, shares of stock in M, and 
shares of stock in N. T chooses to report pur-
suant to paragraph (b)(2)(i)(B) of this section 
and therefore furnishes the name, TIN, and 
address of the trust to X, P, M, and N. M fur-
nishes T with a Form 1099–DIV showing the 
trust as the payee. N does not furnish T with 
a Form 1099–DIV because N paid a dividend 
of less than $10 to T. X and P furnish T with 
Schedule K–1 (Shareholder’s Share of In-
come, Credits, Deductions, etc.) and Sched-
ule K–1 (Partner’s Share of Income, Credits, 
Deductions, etc.), respectively, showing the 
trust’s name, TIN, and address. 

(B) For the 1996 taxable year the trust has 
the following items of income and deduction:

Dividends paid by M...................................$12
Dividends paid by N ......................................6
Administrative expense .............................$20

Items reported by X on Schedule K–1 at-
tributable to trust’s shares of stock in X:

Interest ......................................................$20
Dividends .....................................................35

Items reported by P on Schedule K–1 at-
tributable to trust’s limited partnership in-
terest in P:

Ordinary income.......................................$300

(ii)(A) On or before February 28, 1997, T 
files with the Internal Revenue Service a 
Form 1099–DIV on which T reports dividends 
attributable to G as the owner of the trust in 
the amount of $18. T does not file any other 
returns. 

(B) T has complied with T’s obligation 
under paragraph (b)(2)(iii)(A) of this section 
to file the appropriate Forms 1099.

(6) Trusts that cannot report under this 
paragraph (b). The following trusts can-
not use the methods of reporting de-
scribed in this paragraph (b)— 

(i) A common trust fund as defined in 
section 584(a); 

(ii) A trust that has its situs or any 
of its assets located outside the United 
States; 

(iii) A trust that is a qualified sub-
chapter S trust as defined in section 
1361(d)(3); 

(iv) A trust all of which is treated as 
owned by one grantor or one other per-
son whose taxable year is a fiscal year; 

(v) A trust all of which is treated as 
owned by one grantor or one other per-
son who is not a United States person; 
or 

(vi) A trust all of which is treated as 
owned by two or more grantors or 
other persons, one of whom is not a 
United States person. 

(7) Grantors or other persons who are 
treated as owners of the trust and are ex-
empt recipients for information reporting 
purposes—(i) Trust treated as owned by 
one grantor or one other person. The 
trustee of a trust all of which is treat-
ed as owned by one grantor or one 
other person may not report pursuant 
to this paragraph (b) if the grantor or 
other person is an exempt recipient for 
information reporting purposes. 

(ii) Trust treated as owned by two or 
more grantors or other persons. The 
trustee of a trust, all of which is treat-
ed as owned by two or more grantors or 
other persons, may not report pursuant 
to this paragraph (b) if one or more 
grantors or other persons treated as 
owners are exempt recipients for infor-
mation reporting purposes unless— 

(A) At least one grantor or one other 
person who is treated as an owner of 
the trust is a person who is not an ex-
empt recipient for information report-
ing purposes; and 

(B) The trustee reports without re-
gard to whether any of the grantors or 
other persons treated as owners of the 
trust are exempt recipients for infor-
mation reporting purposes. 

(8) Husband and wife who make a sin-
gle return jointly. A trust all of which is 
treated as owned by a husband and wife 
who make a single return jointly of in-
come taxes for the taxable year under 
section 6013 is considered to be owned 
by one grantor for purposes of this 
paragraph (b). 

(c) Due date for Forms 1099 required to 
be filed by trustee. The due date for any 
Forms 1099 required to be filed with the 
Internal Revenue Service by a trustee 
pursuant to this section is the due date 
otherwise in effect for filing Forms 
1099. 

(d) Due date and other requirements 
with respect to statement required to be 
furnished by trustee. The due date for 
the statement required to be furnished 
by a trustee to the grantor or other 
person treated as an owner of the trust 
pursuant to this section is the date 
specified by section 6034A(a). The trust-
ee must maintain in its records a copy 
of the statement furnished to the 
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grantor or other person treated as an 
owner of the trust for a period of three 
years from the due date for furnishing 
such statement specified in this para-
graph (d). 

(e) Backup withholding requirements—
(1) Trustee reporting under paragraph 
(b)(2)(i)(A) of this section. In order for 
the trustee to be able to report pursu-
ant to paragraph (b)(2)(i)(A) of this sec-
tion and to furnish to all payors the 
name and TIN of the grantor or other 
person treated as the owner of the 
trust, the grantor or other person must 
provide a complete Form W–9 to the 
trustee in the manner provided in para-
graph (b)(1) of this section, and the 
trustee must give the name and TIN 
shown on that Form W–9 to all payors. 
In addition, if the Form W–9 indicates 
that the grantor or other person is sub-
ject to backup withholding, the trustee 
must notify all payors of reportable in-
terest and dividend payments of the re-
quirement to backup withhold. If the 
Form W–9 indicates that the grantor or 
other person is not subject to backup 
withholding, the trustee does not have 
to notify the payors that backup with-
holding is not required. The trustee 
should not give the Form W–9, or a 
copy thereof, to a payor because the 
Form W–9 contains the address of the 
grantor or other person and paragraph 
(b)(2)(i)(A) of this section requires the 
trustee to furnish the address of the 
trust to all payors and not the address 
of the grantor or other person. The 
trustee acts as the agent of the grantor 
or other person for purposes of fur-
nishing to the payors the information 
required by this paragraph (e)(1). Thus, 
a payor may rely on the name and TIN 
provided to the payor by the trustee, 
and, if given, on the trustee’s state-
ment that the grantor is subject to 
backup withholding. 

(2) Other backup withholding require-
ments. Whether a trustee is treated as a 
payor for purposes of backup with-
holding is determined pursuant to sec-
tion 3406 and the regulations there-
under. 

(f) Penalties for failure to file a correct 
Form 1099 or furnish a correct statement. 
A trustee who fails to file a correct 
Form 1099 or to furnish a correct state-
ment to a grantor or other person 
treated as an owner of the trust as re-

quired by paragraph (b) of this section 
is subject to the penalties provided by 
sections 6721 and 6722 and the regula-
tions thereunder. 

(g) Changing reporting methods—(1) 
Changing from reporting by filing Form 
1041 to a method described in paragraph 
(b) of this section. If the trustee has 
filed a Form 1041 for any taxable year 
ending before January 1, 1996 (and has 
not filed a final Form 1041 pursuant to 
§ 1.671–4(b)(3) (as contained in the 26 
CFR part 1 edition revised as of April 1, 
1995)), or files a Form 1041 for any tax-
able year thereafter, the trustee must 
file a final Form 1041 for the taxable 
year which ends after January 1, 1995, 
and which immediately precedes the 
first taxable year for which the trustee 
reports pursuant to paragraph (b) of 
this section, on the front of which form 
the trustee must write: ‘‘Pursuant to 
§ 1.671–4(g), this is the final Form 1041 
for this grantor trust.’’. 

(2) Changing from reporting by a meth-
od described in paragraph (b) of this sec-
tion to the filing of a Form 1041. The 
trustee of a trust who reported pursu-
ant to paragraph (b) of this section for 
a taxable year may report pursuant to 
paragraph (a) of this section for subse-
quent taxable years. If the trustee re-
ported pursuant to paragraph 
(b)(2)(i)(A) of this section, and there-
fore furnished the name and TIN of the 
grantor to all payors, the trustee must 
furnish the name, TIN, and address of 
the trust to all payors for such subse-
quent taxable years. If the trustee re-
ported pursuant to paragraph 
(b)(2)(i)(B) or (b)(3)(i) of this section, 
and therefore furnished the name and 
TIN of the trust to all payors, the 
trustee must indicate on each Form 
1096 (Annual Summary and Trans-
mittal of U.S. Information Returns) 
that it files (or appropriately on mag-
netic media) for the final taxable year 
for which the trustee so reports that it 
is the final return of the trust. 

(3) Changing between methods described 
in paragraph (b) of this section—(i) 
Changing from furnishing the TIN of the 
grantor to furnishing the TIN of the trust. 
The trustee of a trust who reported 
pursuant to paragraph (b)(2)(i)(A) of 
this section for a taxable year, and 
therefore furnished the name and TIN 
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of the grantor to all payors, may re-
port pursuant to paragraph (b)(2)(i)(B) 
of this section, and furnish the name 
and TIN of the trust to all payors, for 
subsequent taxable years. 

(ii) Changing from furnishing the TIN 
of the trust to furnishing the TIN of the 
grantor. The trustee of a trust who re-
ported pursuant to paragraph 
(b)(2)(i)(B) of this section for a taxable 
year, and therefore furnished the name 
and TIN of the trust to all payors, may 
report pursuant to paragraph 
(b)(2)(i)(A) of this section, and furnish 
the name and TIN of the grantor to all 
payors, for subsequent taxable years. 
The trustee, however, must indicate on 
each Form 1096 (Annual Summary and 
Transmittal of U.S. Information Re-
turns) that it files (or appropriately on 
magnetic media) for the final taxable 
year for which the trustee reports pur-
suant to paragraph (b)(2)(i)(B) of this 
section that it is the final return of the 
trust. 

(4) Example. The following example il-
lustrates the provisions of paragraph 
(g) of this section:

Example. (i) On January 3, 1994, G, a United 
States citizen, creates a trust all of which is 
treated as owned by G. The trustee of the 
trust is T. On or before April 17, 1995, T files 
with the Internal Revenue Service a Form 
1041 with an attached statement for the 1994 
taxable year showing the items of income, 
deduction, and credit of the trust. On or be-
fore April 15, 1996, T files with the Internal 
Revenue Service a Form 1041 with an at-
tached statement for the 1995 taxable year 
showing the items of income, deduction, and 
credit of the trust. On the Form 1041, T 
states that ‘‘pursuant to § 1.671–4(g), this is 
the final Form 1041 for this grantor trust.’’ T 
may report pursuant to paragraph (b) of this 
section for the 1996 taxable year. 

(ii) T reports pursuant to paragraph 
(b)(2)(i)(B) of this section, and therefore fur-
nishes the name, TIN, and address of the 
trust to all payors, for the 1996 and 1997 tax-
able years. T chooses to report pursuant to 
paragraph (a) of this section for the 1998 tax-
able year. On each Form 1096 (Annual Sum-
mary and Transmittal of U.S. Information 
Returns) which T files for the 1997 taxable 
year (or appropriately on magnetic media), T 
indicates that it is the trust’s final return. 
On or before April 15, 1999, T files with the 
Internal Revenue Service a Form 1041 with 
an attached statement showing the items of 
income, deduction, and credit of the trust. 
On the Form 1041, T uses the same TIN which 
T used on the Forms 1041 and Forms 1099 it 
filed for previous taxable years. T has com-

plied with T’s obligations under paragraph 
(g)(2) of this section.

(h) Effective date and transition rule—
(1) Effective date. The trustee of a trust 
any portion of which is treated as 
owned by one or more grantors or other 
persons must report pursuant to this 
section for taxable years beginning on 
or after January 1, 1996. 

(2) Transition rule. For taxable years 
beginning prior to January 1, 1996, the 
Internal Revenue Service will not chal-
lenge the manner of reporting of— 

(i) A trustee of a trust all of which is 
treated as owned by one or more 
grantors or other persons who did not 
report in accordance with § 1.671–4(a) 
(as contained in the 26 CFR part 1 edi-
tion revised as of April 1, 1995) as in ef-
fect for taxable years beginning prior 
to January 1, 1996, but did report in a 
manner substantially similar to one of 
the reporting methods described in 
paragraph (b) of this section; or 

(ii) A trustee of two or more trusts 
all of which are treated as owned by 
one or more grantors or other persons 
who filed a single Form 1041 for all of 
the trusts, rather than a separate Form 
1041 for each trust, provided that the 
items of income, deduction, and credit 
of each trust were shown on a state-
ment attached to the single Form 1041. 

(i) Cross-reference. For rules relating 
to employer identification numbers, 
and to the obligation of a payor of in-
come or proceeds to the trust to fur-
nish to the payee a statement to recipi-
ent, see § 301.6109–1(a)(2) of this chapter. 

[T.D. 8633, 60 FR 66087, Dec. 21, 1995, as 
amended by T.D. 8668, 61 FR 19191, May 1, 
1996]

§ 1.672(a)–1 Definition of adverse 
party. 

(a) Under section 672(a) an adverse 
party is defined as any person having a 
substantial beneficial interest in a 
trust which would be adversely affected 
by the exercise or nonexercise of a 
power which he possesses respecting 
the trust. A trustee is not an adverse 
party merely because of his interest as 
trustee. A person having a general 
power of appointment over the trust 
property is deemed to have a beneficial 
interest in the trust. An interest is a 
substantial interest if its value in rela-
tion to the total value of the property 
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subject to the power is not insignifi-
cant. 

(b) Ordinarily, a beneficiary will be 
an adverse party, but if his right to 
share in the income or corpus of a trust 
is limited to only a part, he may be an 
adverse party only as to that part. 
Thus, if A, B, C, and D are equal in-
come beneficiaries of a trust and the 
grantor can revoke with A’s consent, 
the grantor is treated as the owner of a 
portion which represents three-fourths 
of the trust; and items of income, de-
duction, and credit attributable to that 
portion are included in determining the 
tax of the grantor. 

(c) The interest of an ordinary in-
come beneficiary of a trust may or may 
not be adverse with respect to the exer-
cise of a power over corpus. Thus, if the 
income of a trust is payable to A for 
life, with a power (which is not a gen-
eral power of appointment) in A to ap-
point the corpus to the grantor either 
during his life or by will, A’s interest is 
adverse to the return of the corpus to 
the grantor during A’s life, but is not 
adverse to a return of the corpus after 
A’s death. In other words, A’s interest 
is adverse as to ordinary income but is 
not adverse as to income allocable to 
corpus. Therefore, assuming no other 
relevant facts exist, the grantor would 
not be taxable on the ordinary income 
of the trust under section 674, 676, or 
677, but would be taxable under section 
677 on income allocable to corpus (such 
as capital gains), since it may in the 
discretion of a nonadverse party be ac-
cumulated for future distribution to 
the grantor. Similarly, the interest of 
a contingent income beneficiary is ad-
verse to a return of corpus to the 
grantor before the termination of his 
interest but not to a return of corpus 
after the termination of his interest. 

(d) The interest of a remainderman is 
adverse to the exercise of any power 
over the corpus of a trust, but not to 
the exercise of a power over any in-
come interest preceding his remainder. 
For example, if the grantor creates a 
trust which provides for income to be 
distributed to A for 10 years and then 
for the corpus to go to X if he is then 
living, a power exercisable by X to 
revest corpus in the grantor is a power 
exercisable by an adverse party; how-
ever, a power exercisable by X to dis-

tribute part or all of the ordinary in-
come to the grantor may be a power 
exercisable by a nonadverse party 
(which would cause the ordinary in-
come to be taxed to the grantor).

§ 1.672(b)–1 Nonadverse party. 

A nonadverse party is any person who 
is not an adverse party.

§ 1.672(c)–1 Related or subordinate 
party. 

Section 672(c) defines the term ‘‘re-
lated or subordinate party’’. The term, 
as used in sections 674(c) and 675(3), 
means any nonadverse party who is the 
grantor’s spouse if living with the 
grantor; the grantor’s father, mother, 
issue, brother or sister; an employee of 
the grantor; a corporation or any em-
ployee of a corporation in which the 
stock holdings of the grantor and the 
trust are significant from the view-
point of voting control; or a subordi-
nate employee of a corporation in 
which the grantor is an executive. For 
purposes of sections 674(c) and 675(3), 
these persons are presumed to be sub-
servient to the grantor in respect of 
the exercise or nonexercise of the pow-
ers conferred on them unless shown not 
to be subservient by a preponderance of 
the evidence.

§ 1.672(d)–1 Power subject to condition 
precedent. 

Section 672(d) provides that a person 
is considered to have a power described 
in subpart E (section 671 and fol-
lowing), part I, subchapter J, chapter 1 
of the Code, even though the exercise 
of the power is subject to a precedent 
giving of notice or takes effect only 
after the expiration of a certain period 
of time. However, although a person 
may be considered to have such a 
power, the grantor will nevertheless 
not be treated as an owner by reason of 
the power if its exercise can only affect 
beneficial enjoyment of income re-
ceived after the expiration of a period 
of time such that, if the power were a 
reversionary interest, he would not be 
treated as an owner under section 673. 
See sections 674(b)(2), 676(b), and the 
last sentence of section 677(a). Thus, 
for example, if a grantor creates a 
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trust for the benefit of his son and re-
tains a power to revoke which takes ef-
fect only after the expiration of 2 years 
from the date of exercise, he is treated 
as an owner from the inception of the 
trust. However, if the grantor retains a 
power to revoke, exercisable at any 
time, which can only affect the bene-
ficial enjoyment of the ordinary in-
come of a trust received after the expi-
ration of 10 years commencing with the 
date of the transfer in trust, or after 
the death of the income beneficiary, 
the power does not cause him to be 
treated as an owner with respect to or-
dinary income during the first 10 years 
of the trust or during the income bene-
ficiary’s life, as the case may be. See 
section 676(b).

§ 1.672(f)–1 Foreign persons not treat-
ed as owners. 

(a) General rule—(1) Application of the 
general rule. Section 672(f)(1) provides 
that subpart E of part I, subchapter J, 
chapter 1 of the Internal Revenue Code 
(the grantor trust rules) shall apply 
only to the extent such application re-
sults in an amount (if any) being cur-
rently taken into account (directly or 
through one or more entities) in com-
puting the income of a citizen or resi-
dent of the United States or a domestic 
corporation. Accordingly, the grantor 
trust rules apply to the extent that any 
portion of the trust, upon application 
of the grantor trust rules without re-
gard to section 672(f), is treated as 
owned by a United States citizen or 
resident or domestic corporation. The 
grantor trust rules do not apply to any 
portion of the trust to the extent that, 
upon application of the grantor trust 
rules without regard to section 672(f), 
that portion is treated as owned by a 
person other than a United States cit-
izen or resident or domestic corpora-
tion, unless the person is described in 
§ 1.672(f)–2(a) (relating to certain for-
eign corporations treated as domestic 
corporations), or one of the exceptions 
set forth in § 1.672(f)–3 is met, (relating 
to: trusts where the grantor can revest 
trust assets; trusts where the only 
amounts distributable are to the grant-
or or the grantor’s spouse; and compen-
satory trusts). Section 672(f) applies to 
domestic and foreign trusts. Any por-
tion of the trust that is not treated as 

owned by a grantor or another person 
is subject to the rules of subparts A 
through D (section 641 and following), 
part I, subchapter J, chapter 1 of the 
Internal Revenue Code. 

(2) Determination of portion based on 
application of the grantor trust rules. The 
determination of the portion of a trust 
treated as owned by the grantor or 
other person is to be made based on the 
terms of the trust and the application 
of the grantor trust rules and section 
671 and the regulations thereunder. 

(b) Example. The following example 
illustrates the rules of this section:

Example. (i) A, a nonresident alien, funds 
an irrevocable domestic trust, DT, for the 
benefit of his son, B, who is a United States 
citizen, with stock of Corporation X. A’s 
brother, C, who also is a United States cit-
izen, contributes stock of Corporation Y to 
the trust for the benefit of B. A has a rever-
sionary interest within the meaning of sec-
tion 673 in the X stock that would cause A to 
be treated as the owner of the X stock upon 
application of the grantor trust rules with-
out regard to section 672(f). C has a rever-
sionary interest within the meaning of sec-
tion 673 in the Y stock that would cause C to 
be treated as the owner of the Y stock upon 
application of the grantor trust rules with-
out regard to section 672(f). The trustee has 
discretion to accumulate or currently dis-
tribute income of DT to B. 

(ii) Because A is a nonresident alien, appli-
cation of the grantor trust rules without re-
gard to section 672(f) would not result in the 
portion of the trust consisting of the X stock 
being treated as owned by a United States 
citizen or resident. None of the exceptions in 
§ 1.672(f)–3 applies because A cannot revest 
the X stock in A, amounts may be distrib-
uted during A’s lifetime to B, who is neither 
a grantor nor a spouse of a grantor, and the 
trust is not a compensatory trust. Therefore, 
pursuant to paragraph (a)(1) of this section, 
A is not treated as an owner under subpart E 
of part I, subchapter J, chapter 1 of the In-
ternal Revenue Code, of the portion of the 
trust consisting of the X stock. Any distribu-
tions from such portion of the trust are sub-
ject to the rules of subparts A through D (641 
and following), part I, subchapter J, chapter 
1 of the Internal Revenue Code. 

(iii) Because C is a United States citizen, 
paragraph (a)(1) of this section does not pre-
vent C from being treated under section 673 
as the owner of the portion of the trust con-
sisting of the Y stock.

(c) Effective date. The rules of this 
section are applicable to taxable years 
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of a trust beginning after August 10, 
1999. 

[T.D. 8831, 64 FR 43275, Aug. 10, 1999]

§ 1.672(f)–2 Certain foreign corpora-
tions. 

(a) Application of general rule. Subject 
to the provisions of paragraph (b) of 
this section, if the owner of any por-
tion of a trust upon application of the 
grantor trust rules without regard to 
section 672(f) is a controlled foreign 
corporation (as defined in section 957), 
a passive foreign investment company 
(as defined in section 1297), or a foreign 
personal holding company (as defined 
in section 552), the corporation will be 
treated as a domestic corporation for 
purposes of applying the rules of 
§ 1.672(f)–1. 

(b) Gratuitous transfers to United 
States persons—(1) Transfer from trust to 
which corporation made a gratuitous 
transfer. If a trust (or portion of a 
trust) to which a controlled foreign 
corporation, passive foreign invest-
ment company, or foreign personal 
holding company has made a gratu-
itous transfer (within the meaning of 
§ 1.671–2(e)(2)), makes a gratuitous 
transfer to a United States person, the 
controlled foreign corporation, passive 
foreign investment company, or foreign 
personal holding company, as the case 
may be, is treated as a foreign corpora-
tion for purposes of § 1.672(f)–4(c), relat-
ing to gratuitous transfers from trusts 
(or portions of trusts) to which a part-
nership or foreign corporation has 
made a gratuitous transfer. 

(2) Transfer from trust over which cor-
poration has a section 678 power. If a 
trust (or portion of a trust) that a con-
trolled foreign corporation, passive for-
eign investment company, or foreign 
personal holding company is treated as 
owning under section 678 makes a gra-
tuitous transfer to a United States per-
son, the controlled foreign corporation, 
passive foreign investment company, 
or foreign personal holding company, 
as the case may be, is treated as a for-
eign corporation that had made a gra-
tuitous transfer to the trust (or portion 
of a trust) and the rules of § 1.672(f)–4(c) 
apply. 

(c) Special rules for passive foreign in-
vestment companies—(1) Application of 
section 1297. For purposes of deter-

mining whether a foreign corporation 
is a passive foreign investment com-
pany as defined in section 1297, the 
grantor trust rules apply as if section 
672(f) had not come into effect. 

(2) References to renumbered Internal 
Revenue Code section. For taxable years 
of shareholders beginning on or before 
December 31, 1997, and taxable years of 
passive foreign investment companies 
ending with or within such taxable 
years of the shareholders, all ref-
erences in this § 1.672(f)–2 to section 
1297 are deemed to be references to sec-
tion 1296. 

(d) Examples. The following examples 
illustrate the rules of this section. In 
each example, FT is an irrevocable for-
eign trust, and CFC is a controlled for-
eign corporation. The examples are as 
follows:

Example 1. Application of general rule. CFC 
creates and funds FT. CFC is the grantor of 
FT within the meaning of § 1.671–2(e). CFC 
has a reversionary interest in FT within the 
meaning of section 673 that would cause CFC 
to be treated as the owner of FT upon appli-
cation of the grantor trust rules without re-
gard to section 672(f). Under paragraph (a) of 
this section, CFC is treated as a domestic 
corporation for purposes of applying the gen-
eral rule of § 1.672(f)–1. Thus, § 1.672(f)–1 does 
not prevent CFC from being treated as the 
owner of FT under section 673.

Example 2. Distribution from trust to which 
CFC made gratuitous transfer. A, a non-
resident alien, owns 40 percent of the stock 
of CFC. A’s brother B, a resident alien, owns 
the other 60 percent of the stock of CFC. CFC 
makes a gratuitous transfer to FT. FT 
makes a gratuitous transfer to A’s daughter, 
C, who is a resident alien. Under paragraph 
(b)(1) of this section, CFC will be treated as 
a foreign corporation for purposes of 
§ 1.672(f)–4(c). For further guidance, see 
§ 1.672(f)–4(g) Example 2 through Example 4.

(e) Effective date. The rules of this 
section are generally applicable to tax-
able years of shareholders of controlled 
foreign corporations, passive foreign 
investment companies, and foreign per-
sonal holding companies beginning 
after August 10, 1999, and taxable years 
of controlled foreign corporations, pas-
sive foreign investment companies, and 
foreign personal holding companies 
ending with or within such taxable 
years of the shareholders. 

[T.D. 8831, 64 FR 43276, Aug. 10, 1999, as 
amended by T.D. 8890, 65 FR 41334, July 5, 
2000]
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§ 1.672(f)–3 Exceptions to general rule. 
(a) Certain revocable trusts—(1) In gen-

eral. Subject to the provisions of para-
graph (a)(2) of this section, the general 
rule of § 1.672(f)–1 does not apply to any 
portion of a trust for a taxable year of 
the trust if the power to revest abso-
lutely in the grantor title to such por-
tion is exercisable solely by the grant-
or (or, in the event of the grantor’s in-
capacity, by a guardian or other person 
who has unrestricted authority to exer-
cise such power on the grantor’s be-
half) without the approval or consent 
of any other person. If the grantor can 
exercise such power only with the ap-
proval of a related or subordinate party 
who is subservient to the grantor, such 
power is treated as exercisable solely 
by the grantor. For the definition of 
grantor, see § 1.671–2(e). For the defini-
tion of related or subordinate party, see 
§ 1.672(c)–1. For purposes of this para-
graph (a), a related or subordinate 
party is subservient to the grantor un-
less the presumption in the last sen-
tence of § 1.672(c)–1 is rebutted by a pre-
ponderance of the evidence. A trust (or 
portion of a trust) that fails to qualify 
for the exception provided by this para-
graph (a) for a particular taxable year 
of the trust will be subject to the gen-
eral rule of § 1.672(f)–1 for that taxable 
year and all subsequent taxable years 
of the trust. 

(2) 183-day rule. For purposes of para-
graph (a)(1) of this section, the grantor 
is treated as having a power to revest 
for a taxable year of the trust only if 
the grantor has such power for a total 
of 183 or more days during the taxable 
year of the trust. If the first or last 
taxable year of the trust (including the 
year of the grantor’s death) is less than 
183 days, the grantor is treated as hav-
ing a power to revest for purposes of 
paragraph (a)(1) of this section if the 
grantor has such power for each day of 
the first or last taxable year, as the 
case may be. 

(3) Grandfather rule for certain rev-
ocable trusts in existence on September 19, 
1995. Subject to the rules of paragraph 
(d) of this section (relating to separate 
accounting for gratuitous transfers to 
the trust after September 19, 1995), the 
general rule of § 1.672(f)–1 does not 
apply to any portion of a trust that 
was treated as owned by the grantor 

under section 676 on September 19, 1995, 
as long as the trust would continue to 
be so treated thereafter. However, the 
preceding sentence does not apply to 
any portion of the trust attributable to 
gratuitous transfers to the trust after 
September 19, 1995. 

(4) Examples. The following examples 
illustrate the rules of this paragraph 
(a):

Example 1. Grantor is owner. FP1, a foreign 
person, creates and funds a revocable trust, 
T, for the benefit of FP1’s children, who are 
resident aliens. The trustee is a foreign 
bank, FB, that is owned and controlled by 
FP1 and FP2, who is FP1’s brother. The 
power to revoke T and revest absolutely in 
FP1 title to the trust property is exercisable 
by FP1, but only with the approval or con-
sent of FB. The trust instrument contains no 
standard that FB must apply in determining 
whether to approve or consent to the revoca-
tion of T. There are no facts that would sug-
gest that FB is not subservient to FP1. 
Therefore, the exception in paragraph (a)(1) 
of this section is applicable.

Example 2. Death of grantor. Assume the 
same facts as in Example 1, except that FP1 
dies. After FP1’s death, FP2 has the power to 
withdraw the assets of T, but only with the 
approval of FB. There are no facts that 
would suggest that FB is not subservient to 
FP2. However, the exception in paragraph 
(a)(1) of this section is no longer applicable, 
because FP2 is not a grantor of T within the 
meaning of § 1.671–2(e).

Example 3. Trustee is not related or subordi-
nate party. Assume the same facts as in Ex-
ample 1, except that neither FP1 nor any 
member of FP1’s family has any substantial 
ownership interest or other connection with 
FB. FP1 can remove and replace FB at any 
time for any reason. Although FP1 can re-
place FB with a related or subordinate party 
if FB refuses to approve or consent to FP1’s 
decision to revest the trust property in him-
self, FB is not a related or subordinate 
party. Therefore, the exception in paragraph 
(a)(1) of this section is not applicable.

Example 4. Unrelated trustee will consent to 
revocation. FP, a foreign person, creates and 
funds an irrevocable trust, T. The trustee is 
a foreign bank, FB, that is not a related or 
subordinate party within the meaning of 
§ 1.672(c)–1. FB has the discretion to dis-
tribute trust income or corpus to bene-
ficiaries of T, including FP. Even if FB 
would in fact distribute all the trust prop-
erty to FP if requested to do so by FP, the 
exception in paragraph (a)(1) of this section 
is not applicable, because FP does not have 
the power to revoke T.

(b) Certain trusts that can distribute 
only to the grantor or the spouse of the 
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grantor—(1) In general. The general rule 
of § 1.672(f)–1 does not apply to any 
trust (or portion of a trust) if at all 
times during the lifetime of the grant-
or the only amounts distributable 
(whether income or corpus) from such 
trust (or portion thereof) are amounts 
distributable to the grantor or the 
spouse of the grantor. For purposes of 
this paragraph (b), payments of 
amounts that are not gratuitous trans-
fers (within the meaning of § 1.671–
2(e)(2)) are not amounts distributable. 
For the definition of grantor, see § 1.671–
2(e). 

(2) Amounts distributable in discharge 
of legal obligations—(i) In general. A 
trust (or portion of a trust) does not 
fail to satisfy paragraph (b)(1) of this 
section solely because amounts are dis-
tributable from the trust (or portion 
thereof) in discharge of a legal obliga-
tion of the grantor or the spouse of the 
grantor. Subject to the provisions of 
paragraph (b)(2)(ii) of this section, an 
obligation is considered a legal obliga-
tion for purposes of this paragraph 
(b)(2)(i) if it is enforceable under the 
local law of the jurisdiction in which 
the grantor (or the spouse of the grant-
or) resides. 

(ii) Related parties—(A) In general. Ex-
cept as provided in paragraph 
(b)(2)(ii)(B) of this section, an obliga-
tion to a person who is a related person 
for purposes of § 1.643(h)–1(e) (other 
than an individual who is legally sepa-
rated from the grantor under a decree 
of divorce or of separate maintenance) 
is not a legal obligation for purposes of 
paragraph (b)(2)(i) of this section un-
less it was contracted bona fide and for 
adequate and full consideration in 
money or money’s worth (see § 20.2043–
1 of this chapter). 

(B) Exceptions—(1) Amounts distribut-
able in support of certain individuals. 
Paragraph (b)(2)(ii)(A) of this section 
does not apply with respect to amounts 
that are distributable from the trust 
(or portion thereof) to support an indi-
vidual who— 

(i) Would be treated as a dependent of 
the grantor or the spouse of the grant-
or under section 152(a)(1) through (9), 
without regard to the requirement that 
over half of the individual’s support be 
received from the grantor or the spouse 
of the grantor; and 

(ii) Is either permanently and totally 
disabled (within the meaning of section 
22(e)(3)), or less than 19 years old. 

(2) Certain potential support obliga-
tions. The fact that amounts might be-
come distributable from a trust (or 
portion of a trust) in discharge of a po-
tential obligation under local law to 
support an individual other than an in-
dividual described in paragraph 
(b)(2)(ii)(B)(1) of this section is dis-
regarded if such potential obligation is 
not reasonably expected to arise under 
the facts and circumstances. 

(3) Reinsurance trusts. [Reserved] 
(3) Grandfather rule for certain section 

677 trusts in existence on September 19, 
1995. Subject to the rules of paragraph 
(d) of this section (relating to separate 
accounting for gratuitous transfers to 
the trust after September 19, 1995), the 
general rule of § 1.672(f)–1 does not 
apply to any portion of a trust that 
was treated as owned by the grantor 
under section 677 (other than section 
677(a)(3)) on September 19, 1995, as long 
as the trust would continue to be so 
treated thereafter. However, the pre-
ceding sentence does not apply to any 
portion of the trust attributable to 
gratuitous transfers to the trust after 
September 19, 1995. 

(4) Examples. The following examples 
illustrate the rules of this paragraph 
(b):

Example 1. Amounts distributable only to 
grantor or grantor’s spouse. H and his wife, W, 
are both nonresident aliens. H is 70 years old, 
and W is 65. H and W have a 30-year-old child, 
C, a resident alien. There is no reasonable 
expectation that H or W will ever have an 
obligation under local law to support C or 
any other individual. H creates and funds an 
irrevocable trust, FT, using only his sepa-
rate property. H is the grantor of FT within 
the meaning of § 1.671–2(e). Under the terms 
of FT, the only amounts distributable 
(whether income or corpus) from FT as long 
as either H or W is alive are amounts distrib-
utable to H or W. Upon the death of both H 
and W, C may receive distributions from FT. 
During H’s lifetime, the exception in para-
graph (b)(1) of this section is applicable.

Example 2. Effect of grantor’s death. Assume 
the same facts as in Example 1. H predeceases 
W. Assume that W would be treated as own-
ing FT under section 678 if the grantor trust 
rules were applied without regard to section 
672(f). The exception in paragraph (b)(1) of 
this section is no longer applicable, because 
W is not a grantor of FT within the meaning 
of § 1.671–2(e).
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Example 3. Amounts temporarily distributable 
to person other than grantor or grantor’s 
spouse. Assume the same facts as in Example 
1, except that C (age 30) is a law student at 
the time FT is created and the trust instru-
ment provides that, as long as C is in law 
school, amounts may be distributed from FT 
to pay C’s expenses. Thereafter, the only 
amounts distributable from FT as long as ei-
ther H or W is alive will be amounts distrib-
utable to H or W. Even assuming there is an 
enforceable obligation under local law for H 
and W to support C while he is in school, dis-
tributions from FT in payment of C’s ex-
penses cannot qualify as distributions in dis-
charge of a legal obligation under paragraph 
(b)(2) of this section, because C is neither 
permanently and totally disabled nor less 
than 19 years old. The exception in para-
graph (b)(1) of this section is not applicable. 
After C graduates from law school, the ex-
ception in paragraph (b)(1) still will not be 
applicable, because amounts were distribut-
able to C during the lifetime of H.

Example 4. Fixed investment trust. FC, a for-
eign corporation, invests in a domestic fixed 
investment trust, DT, that is classified as a 
trust under § 301.7701–4(c)(1) of this chapter. 
Under the terms of DT, the only amounts 
that are distributable from FC’s portion of 
DT are amounts distributable to FC. The ex-
ception in paragraph (b)(1) of this section is 
applicable to FC’s portion of DT.

Example 5. Reinsurance trust. A domestic in-
surance company, DI, reinsures a portion of 
its business with an unrelated foreign insur-
ance company, FI. To satisfy state regu-
latory requirements, FI places the premiums 
in an irrevocable domestic trust, DT. The 
trust funds are held by a United States bank 
and may be used only to pay claims arising 
out of the reinsurance policies, which are le-
gally enforceable under the local law of the 
jurisdiction in which FI resides. On the ter-
mination of DT, any assets remaining will 
revert to FI. Because the only amounts that 
are distributable from DT are distributable 
either to FI or in discharge of FI’s legal obli-
gations within the meaning of paragraph 
(b)(2)(i) of this section, the exception in 
paragraph (b)(1) of this section is applicable.

Example 6. Trust that provides security for 
loan. FC, a foreign corporation, borrows 
money from B, an unrelated bank, to finance 
the purchase of an airplane. FC creates a for-
eign trust, FT, to hold the airplane as secu-
rity for the loan from B. The only amounts 
that are distributable from FT while the 
loan is outstanding are amounts distribut-
able to B in the event that FC defaults on its 
loan from B. When FC repays the loan, the 
trust assets will revert to FC. The loan is a 
legal obligation of FC within the meaning of 
paragraph (b)(2)(i) of this section, because it 
is enforceable under the local law of the 
country in which FC is incorporated. Para-
graph (b)(2)(ii) of this section is not applica-

ble, because B is not a related person for pur-
poses of § 1.643(h)–1(e). The exception in para-
graph (b)(1) of this section is applicable.

(c) Compensatory trusts—(1) In general. 
The general rule of § 1.672(f)–1 does not 
apply to any portion of— 

(i) A nonexempt employees’ trust de-
scribed in section 402(b), including a 
trust created on behalf of a self-em-
ployed individual; 

(ii) A trust, including a trust created 
on behalf of a self-employed individual, 
that would be a nonexempt employees’ 
trust described in section 402(b) but for 
the fact that the trust’s assets are not 
set aside from the claims of creditors 
of the actual or deemed transferor 
within the meaning of § 1.83–3(e); and 

(iii) Any additional category of trust 
that the Commissioner may designate 
in revenue procedures, notices, or other 
guidance published in the Internal Rev-
enue Bulletin (see § 601.601(d)(2) of this 
chapter). 

(2) Exceptions. The Commissioner 
may, in revenue rulings, notices, or 
other guidance published in the Inter-
nal Revenue Bulletin (see § 601.601(d)(2) 
of this chapter), designate categories of 
compensatory trusts to which the gen-
eral rule of paragraph (c)(1) of this sec-
tion does not apply. 

(d) Separate accounting for gratuitous 
transfers to grandfathered trusts after 
September 19, 1995. If a trust that was 
treated as owned by the grantor under 
section 676 or 677 (other than section 
677(a)(3)) on September 19, 1995, con-
tains both amounts held in the trust on 
September 19, 1995, and amounts that 
were gratuitously transferred to the 
trust after September 19, 1995, para-
graphs (a)(3) and (b)(3) of this section 
apply only if the amounts that were 
gratuitously transferred to the trust 
after September 19, 1995, are treated as 
a separate portion of the trust that is 
accounted for under the rules of § 1.671–
3(a)(2). If the amounts that were gratu-
itously transferred to the trust after 
September 19, 1995 are not so accounted 
for, the general rule of § 1.672(f)–1 ap-
plies to the entire trust. If such 
amounts are so accounted for, and 
without regard to whether there is 
physical separation of the assets, the 
general rule of § 1.672(f)–1 does not 
apply to the portion of the trust that is 
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attributable to amounts that were held 
in the trust on September 19, 1995. 

(e) Effective date. The rules of this 
section are generally applicable to tax-
able years of a trust beginning after 
August 10, 1999. The initial separate ac-
counting required by paragraph (d) of 
this section must be prepared by the 
due date (including extensions) for the 
tax return of the trust for the first tax-
able year of the trust beginning after 
August 10, 1999. 

[T.D. 8831, 64 FR 43276, Aug. 10, 1999, as 
amended by T.D. 8890, 65 FR 41334, July 5, 
2000]

§ 1.672(f)–4 Recharacterization of pur-
ported gifts. 

(a) In general—(1) Purported gifts from 
partnerships. Except as provided in 
paragraphs (b), (e), and (f) of this sec-
tion, and without regard to the exist-
ence of any trust, if a United States 
person (United States donee) directly 
or indirectly receives a purported gift 
or bequest (as defined in paragraph (d) 
of this section) from a partnership, the 
purported gift or bequest must be in-
cluded in the United States donee’s 
gross income as ordinary income. 

(2) Purported gifts from foreign corpora-
tions. Except as provided in paragraphs 
(b), (e), and (f) of this section, and 
without regard to the existence of any 
trust, if a United States donee directly 
or indirectly receives a purported gift 
or bequest (as defined in paragraph (d) 
of this section) from any foreign cor-
poration, the purported gift or bequest 
must be included in the United States 
donee’s gross income as if it were a dis-
tribution from the foreign corporation. 
If the foreign corporation is a passive 
foreign investment company (within 
the meaning of section 1297), the rules 
of section 1291 apply. For purposes of 
section 1012, the United States donee is 
not treated as having basis in the stock 
of the foreign corporation. However, 
for purposes of section 1223, the United 
States donee is treated as having a 
holding period in the stock of the for-
eign corporation on the date of the 
deemed distribution equal to the 
weighted average of the holding periods 
of the actual interest holders (other 
than any interest holders who treat the 
portion of the purported gift attrib-
utable to their interest in the foreign 

corporation in the manner described in 
paragraph (b)(1) of this section). For 
purposes of section 902, a United States 
donee that is a domestic corporation is 
not treated as owning any voting stock 
of the foreign corporation. 

(b) Exceptions—(1) Partner or share-
holder treats transfer as distribution and 
gift. Paragraph (a) of this section does 
not apply to the extent the United 
States donee can demonstrate to the 
satisfaction of the Commissioner that 
either— 

(i) A United States citizen or resident 
alien individual who directly or indi-
rectly holds an interest in the partner-
ship or foreign corporation treated and 
reported the purported gift or bequest 
for United States tax purposes as a dis-
tribution to such individual and a sub-
sequent gift or bequest to the United 
States donee; or 

(ii) A nonresident alien individual 
who directly or indirectly holds an in-
terest in the partnership or foreign cor-
poration treated and reported the pur-
ported gift or bequest for purposes of 
the tax laws of the nonresident alien 
individual’s country of residence as a 
distribution to such individual and a 
subsequent gift or bequest to the 
United States donee, and the United 
States donee timely complied with the 
reporting requirements of section 
6039F, if applicable. 

(2) All beneficial owners of domestic 
partnership are United States citizens or 
residents or domestic corporations. Para-
graph (a)(1) of this section does not 
apply to a purported gift or bequest 
from a domestic partnership if the 
United States donee can demonstrate 
to the satisfaction of the Commissioner 
that all beneficial owners (within the 
meaning of § 1.1441–1(c)(6)) of the part-
nership are United States citizens or 
residents or domestic corporations. 

(3) Contribution to capital of corporate 
United States donee. Paragraph (a) of 
this section does not apply to the ex-
tent a United States donee that is a 
corporation can establish that the pur-
ported gift or bequest was treated for 
United States tax purposes as a con-
tribution to the capital of the United 
States donee to which section 118 ap-
plies. 
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(4) Charitable transfers. Paragraph (a) 
of this section does not apply if ei-
ther— 

(i) The United States donee is de-
scribed in section 170(c); or 

(ii) The transferor has received a rul-
ing or determination letter, which has 
been neither revoked nor modified, 
from the Internal Revenue Service rec-
ognizing its exempt status under sec-
tion 501(c)(3), and the transferor made 
the transfer pursuant to an exempt 
purpose for which the transferor was 
created or organized. For purposes of 
the preceding sentence, a ruling or de-
termination letter recognizing exemp-
tion may not be relied upon if there is 
a material change, inconsistent with 
exemption, in the character, the pur-
pose, or the method of operation of the 
organization. 

(c) Certain transfers from trusts to 
which a partnership or foreign corpora-
tion has made a gratuitous transfer—(1) 
Generally treated as distribution from 
partnership or foreign corporation. Ex-
cept as provided in paragraphs (c)(2) 
and (3) of this section, if a United 
States donee receives a gratuitous 
transfer (within the meaning of § 1.671–
2(e)(2)) from a trust (or portion of a 
trust) to which a partnership or foreign 
corporation has made a gratuitous 
transfer, the United States donee must 
treat the transfer as a purported gift or 
bequest from the partnership or foreign 
corporation that is subject to the rules 
of paragraph (a) of this section (includ-
ing the exceptions in paragraphs (b) 
and (f) of this section). This paragraph 
(c) applies without regard to who is 
treated as the grantor of the trust (or 
portion thereof) under § 1.671–2(e)(4). 

(2) Alternative rule. Except as pro-
vided in paragraph (c)(3) of this sec-
tion, if the United States tax computed 
under the rules of paragraphs (a) and 
(c)(1) of this section does not exceed 
the United States tax that would be 
due if the United States donee treated 
the transfer as a distribution from the 
trust (or portion thereof), paragraph 
(c)(1) of this section does not apply and 
the United States donee must treat the 
transfer as a distribution from the 
trust (or portion thereof) that is sub-
ject to the rules of subparts A through 
D (section 641 and following), part I, 
subchapter J, chapter 1 of the Internal 

Revenue Code. For purposes of para-
graph (f) of this section, the transfer is 
treated as a purported gift or bequest 
from the partnership or foreign cor-
poration that made the gratuitous 
transfer to the trust (or portion there-
of). 

(3) Exception. Neither paragraph (c)(1) 
of this section nor paragraph (c)(2) of 
this section applies to the extent the 
United States donee can demonstrate 
to the satisfaction of the Commissioner 
that the transfer represents an amount 
that is, or has been, taken into account 
for United States tax purposes by a 
United States citizen or resident or a 
domestic corporation. A transfer will 
be deemed to be made first out of 
amounts that have not been taken into 
account for United States tax purposes 
by a United States citizen or resident 
or a domestic corporation, unless the 
United States donee can demonstrate 
to the satisfaction of the Commissioner 
that another ordering rule is more ap-
propriate. 

(d) Definition of purported gift or be-
quest—(1) In general. Subject to the 
provisions of paragraphs (d)(2) and (3) 
of this section, a purported gift or be-
quest for purposes of this section is any 
transfer of property by a partnership or 
foreign corporation other than a trans-
fer for fair market value (within the 
meaning of § 1.671–2(e)(2)(ii)) to a person 
who is not a partner in the partnership 
or a shareholder of the foreign corpora-
tion (or to a person who is a partner in 
the partnership or a shareholder of a 
foreign corporation, if the amount 
transferred is inconsistent with the 
partner’s interest in the partnership or 
the shareholder’s interest in the cor-
poration, as the case may be). For pur-
poses of this section, the term property 
includes cash. 

(2) Transfers for less than fair market 
value—(i) Excess treated as purported gift 
or bequest. Except as provided in para-
graph (d)(2)(ii) of this section, if a 
transfer described in paragraph (d)(1) of 
this section is for less than fair market 
value, the excess of the fair market 
value of the property transferred over 
the value of the property received, 
services rendered, or the right to use 
property is treated as a purported gift 
or bequest. 
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(ii) Exception for transfers to unrelated 
parties. No portion of a transfer de-
scribed in paragraph (d)(1) of this sec-
tion will be treated as a purported gift 
or bequest for purposes of this section 
if the United States donee can dem-
onstrate to the satisfaction of the 
Commissioner that the United States 
donee is not related to a partner or 
shareholder of the transferor within 
the meaning of § 1.643(h)–1(e) or does 
not have another relationship with a 
partner or shareholder of the trans-
feror that establishes a reasonable 
basis for concluding that the transferor 
would make a gratuitous transfer to 
the United States donee. 

(e) Prohibition against affirmative use 
of recharacterization by taxpayers. A tax-
payer may not use the rules of this sec-
tion if a principal purpose for using 
such rules is the avoidance of any tax 
imposed by the Internal Revenue Code. 
Thus, with respect to such taxpayer, 
the Commissioner may depart from the 
rules of this section and recharacterize 
(for all purposes of the Internal Rev-
enue Code) the transfer in accordance 
with its form or its economic sub-
stance. 

(f) Transfers not in excess of $10,000. 
This section does not apply if, during 
the taxable year of the United States 
donee, the aggregate amount of pur-
ported gifts or bequests that is trans-
ferred to such United States donee di-
rectly or indirectly from all partner-
ships or foreign corporations that are 
related (within the meaning of section 
643(i)) does not exceed $10,000. The ag-
gregate amount must include gifts or 
bequests from persons that the United 
States donee knows or has reason to 
know are related to the partnership or 
foreign corporation (within the mean-
ing of section 643(i)). 

(g) Examples. The following examples 
illustrate the rules of this section. In 
each example, the amount that is 
transferred exceeds $10,000. The exam-
ples are as follows:

Example 1. Distribution from foreign corpora-
tion. FC is a foreign corporation that is whol-
ly owned by A, a nonresident alien who is 
resident in Country C. FC makes a gratu-
itous transfer of property directly to A’s 
daughter, B, who is a resident alien. Under 
paragraph (a)(2) of this section, B generally 
must treat the transfer as a dividend from 
FC to the extent of FC’s earnings and profits 

and as an amount received in excess of basis 
thereafter. If FC is a passive foreign invest-
ment company, B must treat the amount re-
ceived as a distribution under section 1291. B 
will be treated as having the same holding 
period as A. However, under paragraph 
(b)(1)(ii) of this section, if B can establish to 
the satisfaction of the Commissioner that, 
for purposes of the tax laws of Country C, A 
treated (and reported, if applicable) the 
transfer as a distribution to himself and a 
subsequent gift to B, B may treat the trans-
fer as a gift (provided B timely complied 
with the reporting requirements of section 
6039F, if applicable).

Example 2. Distribution of corpus from trust 
to which foreign corporation made gratuitous 
transfer. FC is a foreign corporation that is 
wholly owned by A, a nonresident alien who 
is resident in Country C. FC makes a gratu-
itous transfer to a foreign trust, FT, that has 
no other assets. FT immediately makes a 
gratuitous transfer in the same amount to 
A’s daughter, B, who is a resident alien. 
Under paragraph (c)(1) of this section, B 
must treat the transfer as a transfer from FC 
that is subject to the rules of paragraph 
(a)(2) of this section. Under paragraph (a)(2) 
of this section, B must treat the transfer as 
a dividend from FC unless she can establish 
to the satisfaction of the Commissioner that, 
for purposes of the tax laws of Country C, A 
treated (and reported, if applicable) the 
transfer as a distribution to himself and a 
subsequent gift to B and that B timely com-
plied with the reporting requirements of sec-
tion 6039F, if applicable. The alternative rule 
in paragraph (c)(2) of this section would not 
apply as long as the United States tax com-
puted under the rules of paragraph (a)(2) of 
this section is equal to or greater than the 
United States tax that would be due if the 
transfer were treated as a distribution from 
FT.

Example 3. Accumulation distribution from 
trust to which foreign corporation made gratu-
itous transfer. FC is a foreign corporation 
that is wholly owned by A, a nonresident 
alien. FC is not a passive foreign investment 
company (as defined in section 1297). FC 
makes a gratuitous transfer of 100X to a for-
eign trust, FT, on January 1, 2001. FT has no 
other assets on January 1, 2001. Several years 
later, FT makes a gratuitous transfer of 
1000X to A’s daughter, B, who is a United 
States resident. Assume that the section 668 
interest charge on accumulation distribu-
tions will apply if the transfer is treated as 
a distribution from FT. Under the alter-
native rule of paragraph (c)(2) of this section, 
B must treat the transfer as an accumula-
tion distribution from FT, because the re-
sulting United States tax liability is greater 
than the United States tax that would be due 
if the transfer were treated as a transfer 
from FC that is subject to the rules of para-
graph (a) of this section.
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Example 4. Transfer from trust that is treated 
as owned by United States citizen. Assume the 
same facts as in Example 3, except that A is 
a United States citizen. Assume that A 
treats and reports the transfer to FT as a 
constructive distribution to himself, fol-
lowed by a gratuitous transfer to FT, and 
that A is properly treated as the grantor of 
FT within the meaning of § 1.671–2(e). A is 
treated as the owner of FT under section 679 
and, as required by section 671 and the regu-
lations thereunder, A includes all of FT’s 
items of income, deductions, and credit in 
computing his taxable income and credits. 
Neither paragraph (c)(1) nor paragraph (c)(2) 
of this section is applicable, because the ex-
ception in paragraph (c)(3) of this section ap-
plies.

Example 5. Transfer for less than fair market 
value. FC is a foreign corporation that is 
wholly owned by A, a nonresident alien. On 
January 15, 2001, FC transfers property di-
rectly to A’s daughter, B, a resident alien, in 
exchange for 90X. The Commissioner later 
determines that the fair market value of the 
property at the time of the transfer was 
100X. Under paragraph (d)(2)(i) of this sec-
tion, 10X will be treated as a purported gift 
to B on January 15, 2001.

(h) Effective date. The rules of this 
section are generally applicable to any 
transfer after August 10, 1999, by a 
partnership or foreign corporation, or 
by a trust to which a partnership or 
foreign corporation makes a gratuitous 
transfer after August 10, 1999. 

[T.D. 8831, 64 FR 43278, Aug. 10, 1999, as 
amended by T.D. 8890, 65 FR 41334, July 5, 
2000]

1.672(f)–5 Special rules. 
(a) Transfers by certain beneficiaries to 

foreign grantor—(1) In general. If, but for 
section 672(f)(5), a foreign person would 
be treated as the owner of any portion 
of a trust, any United States bene-
ficiary of the trust is treated as the 
grantor of a portion of the trust to the 
extent the United States beneficiary 
directly or indirectly made transfers of 
property to such foreign person (with-
out regard to whether the United 
States beneficiary was a United States 
beneficiary at the time of any transfer) 
in excess of transfers to the United 
States beneficiary from the foreign 
person. The rule of this paragraph (a) 
does not apply to the extent the United 
States beneficiary can demonstrate to 
the satisfaction of the Commissioner 
that the transfer by the United States 

beneficiary to the foreign person was 
wholly unrelated to any transaction in-
volving the trust. For purposes of this 
paragraph (a), the term property in-
cludes cash, and a transfer of property 
does not include a transfer that is not 
a gratuitous transfer (within the mean-
ing of § 1.671–2(e)(2)). In addition, a gift 
is not taken into account to the extent 
such gift would not be characterized as 
a taxable gift under section 2503(b). For 
a definition of United States bene-
ficiary, see section 679. 

(2) Examples. The following examples 
illustrate the rules of this section:

Example 1. A, a nonresident alien, contrib-
utes property to FC, a foreign corporation 
that is wholly owned by A. FC creates a for-
eign trust, FT, for the benefit of A and A’s 
children. FT is revocable by FC without the 
approval or consent of any other person. FC 
funds FT with the property received from A. 
A and A’s family move to the United States. 
Under paragraph (a)(1) of this section, A is 
treated as a grantor of FT. (A may also be 
treated as an owner of FT under section 
679(a)(4).)

Example 2. B, a United States citizen, 
makes a gratuitous transfer of $1 million to 
B’s uncle, C, a nonresident alien. C creates a 
foreign trust, FT, for the benefit of B and B’s 
children. FT is revocable by C without the 
approval or consent of any other person. C 
funds FT with the property received from B. 
Under paragraph (a)(1) of this section, B is 
treated as a grantor of FT. (B also would be 
treated as an owner of FT as a result of sec-
tion 679.)

(b) Entity characterization. Entities 
generally are characterized under 
United States tax principles for pur-
poses of §§ 1.672(f)–1 through 1.672(f)–5. 
See §§ 301.7701–1 through 301.7701–4 of 
this chapter. However, solely for pur-
poses of § 1.672(f)–4, a transferor that is 
a wholly owned business entity is 
treated as a corporation, separate from 
its single owner. 

(c) Effective date. The rules in para-
graph (a) of this section are applicable 
to transfers to trusts on or after Au-
gust 10, 1999. The rules in paragraph (b) 
of this section are applicable August 
10, 1999. 

[T.D. 8831, 64 FR 43280, Aug. 10, 1999, as 
amended by T.D. 8890, 65 FR 41334, July 5, 
2000]
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§ 1.673(a)–1 Reversionary interests; in-
come payable to beneficiaries other 
than certain charitable organiza-
tions; general rule. 

(a) Under section 673(a), a grantor, in 
general, is treated as the owner of any 
portion of a trust in which he has a re-
versionary interest in either the corpus 
or income if, as of the inception of that 
portion of the trust, the grantor’s in-
terest will or may reasonably be ex-
pected to take effect in possession or 
enjoyment within 10 years commencing 
with the date of transfer of that por-
tion of the trust. However, the fol-
lowing types of reversionary interests 
are excepted from the general rule of 
the preceding sentence: 

(1) A reversionary interest after the 
death of the income beneficiary of a 
trust (see paragraph (b) of this sec-
tion); and 

(2) Except in the case of transfers in 
trust made after April 22, 1969, a rever-
sionary interest in a charitable trust 
meeting the requirements of section 
673(b) (see § 1.673(b)–1). Even though the 
duration of the trust may be such that 
the grantor is not treated as its owner 
under section 673, and therefore is not 
taxed on the ordinary income, he may 
nevertheless be treated as an owner 
under section 677(a)(2) if he has a rever-
sionary interest in the corpus. In the 
latter case, items of income, deduction, 
and credit allocable to corpus, such as 
capital gains and losses, will be in-
cluded in the portion he owns. See 
§ 1.671–3 and the regulations under sec-
tion 677. See § 1.673(d)–1 with respect to 
a postponement of the date specified 
for reacquisition of a reversionary in-
terest. 

(b) Section 673(c) provides that a 
grantor is not treated as the owner of 
any portion of a trust by reason of sec-
tion 673 if his reversionary interest in 
the portion is not to take effect in pos-
session or enjoyment until the death of 
the person or persons to whom the in-
come of the portion is regardless of the 
life expectancies of the income bene-
ficiaries. If his reversionary interest is 
to take effect on or after the death of 
an income beneficiary or upon the ex-
piration of a specific term of years, 
whichever is earlier, the grantor is 
treated as the owner if the specific 

term of years is less than 10 years (but 
not if the term is 10 years or longer). 

(c) Where the grantor’s reversionary 
interest in a portion of a trust is to 
take effect in possession or enjoyment 
by reason of some event other than the 
expiration of a specific term of years or 
the death of the income beneficiary, 
the grantor is treated as the owner of 
the portion if the event may reason-
ably be expected to occur within 10 
years from the date of transfer of that 
portion, but he is not treated as the 
owner under section 673 if the event 
may not reasonably be expected to 
occur within 10 years from that date. 
For example, if the reversionary inter-
est in any portion of a trust is to take 
effect on or after the death of the 
grantor (or any person other than the 
person to whom the income is payable) 
the grantor is treated under section 673 
as the owner of the portion if the life 
expectancy of the grantor (or other 
person) is less than 10 years on the date 
of transfer of the portion, but not if the 
life expectancy is 10 years or longer. If 
the reversionary interest in any por-
tion is to take effect on or after the 
death of the grantor (or any person 
other than the person to whom the in-
come is payable) or upon the expiration 
of a specific term of years, whichever is 
earlier, the grantor is treated as the 
owner of the portion if on the date of 
transfer of the portion either the life 
expectancy of the grantor (or other 
person) or the specific term is less than 
10 years; however, if both the life ex-
pectancy and the specific term are 10 
years or longer the grantor is not 
treated as the owner of the portion 
under section 673. Similarly, if the 
grantor has a reversionary interest in 
any portion which will take effect at 
the death of the income beneficiary or 
the grantor, whichever is earlier, the 
grantor is not treated as an owner of 
the portion unless his life expectancy 
is less than 10 years. 

(d) It is immaterial that a rever-
sionary interest in corpus or income is 
subject to a contingency if the rever-
sionary interest may, taking the con-
tingency into consideration, reason-
ably be expected to take effect in pos-
session or enjoyment within 10 years. 
For example, the grantor is taxable 
where the trust income is to be paid to 
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the grantor’s son for 3 years, and the 
corpus is then to be returned to the 
grantor if he survives that period, or to 
be paid to the grantor’s son if he is al-
ready decreased. 

(e) See section 671 and §§ 1.671–2 and 
1.671–3 for rules for treatment of items 
of income, deduction, and credit when 
a person is treated as the owner of all 
or only a portion of a trust. 

[T.D. 6500, 25 FR 11814, Nov. 26, 1960, as 
amended by T.D. 7357, 40 FR 23742, June 2, 
1975]

§ 1.673(b)–1 Income payable to chari-
table beneficiaries before amend-
ment by Tax Reform Act of 1969). 

(a) Pursuant to section 673(b) a 
grantor is not treated as an owner of 
any portion of a trust under section 
673, even though he has a reversionary 
interest which will take effect within 
10 years, to the extent that, under the 
terms of the trust, the income of the 
portion is irrevocably payable for a pe-
riod of at least 2 years (commencing 
with the date of the transfer) to a des-
ignated beneficiary of the type de-
scribed in section 170(b)(1)(A). 

(b) Income must be irrevocably pay-
able to a designated beneficiary for at 
least 2 years commencing with the date 
of the transfer before the benefit of sec-
tion 673(b) will apply. Thus, section 
673(b) will not apply if income of a 
trust is irrevocably payable to Univer-
sity A for 1 year and then to University 
B for the next year; or if income of a 
trust may be allocated among two or 
more charitable beneficiaries in the 
discretion of the trustee or any other 
person. On the other hand, section 
673(b) will apply if half the income of a 
trust is irrevocably payable to Univer-
sity A and the other half is irrevocably 
payable to University B for two years. 

(c) Section 673(b) applies to the pe-
riod of 2 years or longer during which 
income is paid to a designated bene-
ficiary of the type described in section 
170(b)(1)(A) (i), (ii), or (iii), even though 
the trust term is to extend beyond that 
period. However, the other provisions 
of section 673 apply to the part of the 
trust term, if any, that extends beyond 
that period. This paragraph may be il-
lustrated by the following example:

Example. G transfers property in trust with 
the ordinary income payable to University C 

(which qualifies under section 170(b)(1)(A)(ii)) 
for 3 years, and then to his son, B, for 5 
years. At the expiration of the term the 
trust reverts to G. G is not taxed under sec-
tion 673 of the trust income payable to Uni-
versity C for the first 3 years because of the 
application of section 673(b). However, he is 
taxed on income for the next 5 years because 
he has a reversionary interest which will 
take effect within 10 years commencing with 
the date of the transfer. On the other hand, 
if the income were payable to University C 
for 3 years and then to R for 7 years so that 
the trust corpus would not be returned to G 
within 10 years, G would not be taxable 
under section 673 on income payable to Uni-
versity C and to B during any part of the 
term.

(d) This section does not apply to 
transfers in trust made after April 22, 
1969. 

[T.D. 6500, 25 FR 11814, Nov. 26, 1960, as 
amended by TD, 6605, 27 FR 8097, Aug. 15, 
1962; T.D. 7357, 40 FR 23743, June 2, 1975]

§ 1.673(c)–1 Reversionary interest after 
income beneficiary’s death. 

The subject matter of section 673(c) 
is covered in paragraph (b) of § 1.673(a)–
1.

§ 1.673(d)–1 Postponement of date 
specified for reacquisition. 

Any postponement of the date speci-
fied for the reacquisition of possession 
or enjoyment of any reversionary in-
terest is considered a new transfer in 
trust commencing with the date on 
which the postponement is effected and 
terminating with the date prescribed 
by the postponement. However, the 
grantor will not be treated as the 
owner of any portion of a trust for any 
taxable year by reason of the foregoing 
sentence if he would not be so treated 
in the absence of any postponement. 
The rules contained in this section 
may be illustrated by the following ex-
ample:

Example. G places property in trust for the 
benefit of his son B. Upon the expiration of 
12 years or the earlier death of B the prop-
erty is to be paid over to G or his estate. 
After the expiration of 9 years G extends the 
term of the trust for an additional 2 years. G 
is considered to have made a new transfer in 
trust for a term of 5 years (the remaining 3 
years of the original transfer plus the 2-year 
extension). However, he is not treated as the 
owner of the trust under section 673 for the 
first 3 years of the new term because he 
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would not be so treated if the term of the 
trust had not been extended. G is treated as 
the owner of the trust, however, for the re-
maining 2 years.

§ 1.674(a)–1 Power to control beneficial 
enjoyment; scope of section 674. 

(a) Under section 674, the grantor is 
treated as the owner of a portion of 
trust if the grantor or a nonadverse 
party has a power, beyond specified 
limits, to dispose of the beneficial en-
joyment of the income or corpus, 
whether the power is a fiduciary power, 
a power of appointment, or any other 
power. Section 674(a) states in general 
terms that the grantor is treated as the 
owner in every case in which he or a 
nonadverse party can affect the bene-
ficial enjoyment of a portion of a trust, 
the limitations being set forth as ex-
ceptions in subsections (b), (c), and (d) 
of section 674. These exceptions are dis-
cussed in detail in §§ 1.674(b)–1 through 
1.674(d)—1. Certain limitations applica-
ble to section 674 (b), (c), and (d) are set 
forth in § 1.674(d)–2. Section 674(b) de-
scribes powers which are excepted re-
gardless of who holds them. Section 
674(c) describes additional powers of 
trustees which are excepted if at least 
half the trustees are independent, and 
if the grantor is not a trustee. Section 
674(d) describes a further power which 
is excepted if it is held by trustees 
other than the grantor or his spouse (if 
living with the grantor). 

(b) In general terms the grantor is 
treated as the owner of a portion of a 
trust if he or a nonadverse party or 
both has a power to dispose of the ben-
eficial enjoyment of the corpus or in-
come unless the power is one of the fol-
lowing: 

(1) Miscellaneous powers over either or-
dinary income or corpus. (i) A power 
that can only affect the beneficial en-
joyment of income (including capital 
gains) received after a period of time 
such that the grantor would not be 
treated as an owner under section 673 if 
the power were a reversionary interest 
(section 674(b)(2)); 

(ii) A testamentary power held by 
anyone (other than a testamentary 
power held by the grantor over accu-
mulated income) (section 674(b)(3)); 

(iii) A power to choose between chari-
table beneficiaries or to affect the 

manner of their enjoyment of a bene-
ficial interest (section 674(b)(4)); 

(iv) A power to allocate receipts and 
disbursements between income and cor-
pus (section 674(b)(8)). 

(2) Powers of distribution primarily af-
fecting only one beneficiary. (i) A power 
to distribute corpus to or for a current 
income beneficiary, if the distribution 
must be charged against the share of 
corpus from which the beneficiary may 
receive income (section 674(b)(5)(B)); 

(ii) A power to distribute income to 
or for a current income beneficiary or 
to accumulate it either (a) if accumu-
lated income must either be payable to 
the beneficiary from whom it was with-
held or as described in paragraph (b)(6) 
of § 1.674(b)–1 (section 674(b) (6)); (b) if 
the power is to apply income to the 
support of a dependent of the grantor, 
and the income is not so applied (sec-
tion 674(b)(1)); or (c) if the beneficiary 
is under 21 or under a legal disability 
and accumulated income is added to 
corpus (section 674(b)(7)). 

(3) Powers of distribution affecting more 
than one beneficiary. A power to dis-
tribute corpus or income to or among 
one or more beneficiaries or to accu-
mulate income, either (i) if the power 
is held by a trustee or trustees other 
than the grantor, at least half of whom 
are independent (section 674(c)), or (ii) 
if the power is limited by a reasonably 
definite standard in the trust instru-
ment, and in the case of a power over 
income, if in addition the power is held 
by a trustee or trustees other than the 
grantor and the grantor’s spouse living 
with the grantor (section 674(b)(5)(A) 
and (d)). (These powers include both 
powers to ‘‘sprinkle’’ income or corpus 
among current beneficiaries, and pow-
ers to shift income or corpus between 
current beneficiaries and 
remaindermen; however, certain of the 
powers described under subparagraph 
(2) of this paragraph can have the lat-
ter effect incidentally.) 

(c) See section 671 and §§ 1.671–2 and 
1.671–3 for rules for the treatment of in-
come, deductions, and credits when a 
person is treated as the owner of all or 
only a portion of a trust.
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§ 1.674(b)–1 Excepted powers exer-
cisable by any person. 

(a) Paragraph (b) (1) through (8) of 
this section sets forth a number of 
powers which may be exercisable by 
any person without causing the grantor 
to be treated as an owner of a trust 
under section 674(a). Further, with the 
exception of powers described in para-
graph (b)(1) of this section, it is imma-
terial whether these powers are held in 
the capacity of trustee. It makes no 
difference under section 674(b) that the 
person holding the power is the grant-
or, or a related or subordinate party 
(with the qualifications noted in para-
graph (b) (1) and (3) of this section). 

(b) The exceptions referred to in 
paragraph (a) of this section are as fol-
lows (see, however, the limitations set 
forth in § 1.674(d)–2): 

(1) Powers to apply income to support of 
a dependent. Section 674(b)(1) provides, 
in effect, that regardless of the general 
rule of section 674(a), the income of a 
trust will not be considered as taxable 
to the grantor merely because in the 
discretion of any person (other than a 
grantor who is not acting as a trustee 
or cotrustee) it may be used for the 
support of a beneficiary whom the 
grantor is legally obligated to support, 
except to the extent that it is in fact 
used for that purpose. See section 
677(b) and the regulations thereunder. 

(2) Powers affecting beneficial enjoy-
ment only after a period. Section 
674(b)(2) provides an exception to sec-
tion 674(a) if the exercise of a power 
can only affect the beneficial enjoy-
ment of the income of a trust received 
after a period of time which is such 
that a grantor would not be treated as 
an owner under section 673 if the power 
were a reversionary interest. See 
§§ 1.673(a)–1 and 1.673(b)–1. For example, 
if a trust created on January 1, 1955, 
provides for the payment of income to 
the grantor’s son, and the grantor re-
serves the power to substitute other 
beneficiaries of income or corpus in 
lieu of his son on or after January 1, 
1965, the grantor is not treated under 
section 674 as the owner of the trust 
with respect to ordinary income re-
ceived before January 1, 1965. But the 
grantor will be treated as an owner on 
and after that date unless the power is 
relinquished. If the beginning of the pe-

riod during which the grantor may sub-
stitute beneficiaries is postponed, the 
rules set forth in § 1.673(d)–1 are appli-
cable in order to determine whether 
the grantor should be treated as an 
owner during the period following the 
postponement. 

(3) Testamentary powers. Under para-
graph (3) of section 674(b) a power in 
any person to control beneficial enjoy-
ment exercisable only by will does not 
cause a grantor to be treated as an 
owner under section 674(a). However, 
this exception does not apply to in-
come accumulated for testamentary 
disposition by the grantor or to income 
which may be accumulated for such 
distribution in the discretion of the 
grantor or a nonadverse party, or both, 
without the approval or consent of any 
adverse party. For example, if a trust 
instrument provides that the income is 
to be accumulated during the grantor’s 
life and that the grantor may appoint 
the accumulated income by will, the 
grantor is treated as the owner of the 
trust. Moreover, if a trust instrument 
provides that the income is payable to 
another person for his life, but the 
grantor has a testamentary power of 
appointment over the remainder, and 
under the trust instrument and local 
law capital gains are added to corpus, 
the grantor is treated as the owner of a 
portion of the trust and capital gains 
and losses are included in that portion. 
(See § 1.671–3.) 

(4) Powers to determine beneficial en-
joyment of charitable beneficiaries. Under 
paragraph (4) of section 674(b) a power 
in any person to determine the bene-
ficial enjoyment of corpus or income 
which is irrevocably payable (currently 
or in the future) for purposes specified 
in section 170(c) (relating to definition 
of charitable contributions) will not 
cause the grantor to be treated as an 
owner under section 674(a). For exam-
ple, if a grantor creates a trust, the in-
come of which is irrevocably payable 
solely to educational or other organiza-
tions that qualify under section 170(c), 
he is not treated as an owner under 
section 674 although he retains the 
power to allocate the income among 
such organizations. 

(5) Powers to distribute corpus. Para-
graph (5) of section 674(b) provides an 
exception to section 674(a) for powers 
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to distribute corpus, subject to certain 
limitations, as follows: 

(i) If the power is limited by a rea-
sonably definite standard which is set 
forth in the trust instrument, it may 
extend to corpus distributions to any 
beneficiary or beneficiaries or class of 
beneficiaries (whether income bene-
ficiaries or remaindermen) without 
causing the grantor to be treated as an 
owner under section 674. See section 
674(b)(5)(A). It is not required that the 
standard consist of the needs and cir-
cumstances of the beneficiary. A clear-
ly measurable standard under which 
the holder of a power is legally ac-
countable is deemed a reasonably defi-
nite standard for this purpose. For in-
stance, a power to distribute corpus for 
the education, support, maintenance, 
or health of the beneficiary; for his rea-
sonable support and comfort; or to en-
able him to maintain his accustomed 
standard of living; or to meet an emer-
gency, would be limited by a reason-
ably definite standard. However, a 
power to distribute corpus for the 
pleasure, desire, or happiness of a bene-
ficiary is not limited by a reasonably 
definite standard. The entire context of 
a provision of a trust instrument 
granting a power must be considered in 
determining whether the power is lim-
ited by a reasonably definite standard. 
For example, if a trust instrument pro-
vides that the determination of the 
trustee shall be conclusive with respect 
to the exercise or nonexercise of a 
power, the power is not limited by a 
reasonably definite standard. However, 
the fact that the governing instrument 
is phrased in discretionary terms is not 
in itself an indication that no reason-
ably definite standard exists. 

(ii) If the power is not limited by a 
reasonably definite standard set forth 
in the trust instrument, the exception 
applies only if distributions of corpus 
may be made solely in favor of current 
income beneficiaries, and any corpus 
distribution to the current income ben-
eficiary must be chargeable against the 
proportionate part of corpus held in 
trust for payment of income to that 
beneficiary as if it constituted a sepa-
rate trust (whether or not physically 
segregated). See section 674(b)(5)(B). 

(iii) This subparagraph may be illus-
trated by the following examples:

Example 1. A trust instrument provides for 
payment of the income to the grantor’s two 
brothers for life, and for payment of the cor-
pus to the grantor’s nephews in equal shares. 
The grantor reserves the power to distribute 
corpus to pay medical expenses that may be 
incurred by his brothers or nephews. The 
grantor is not treated as an owner by reason 
of this power because section 674(b)(5)(A) 
excepts a power, exercisable by any person, 
to invade corpus for any beneficiary, includ-
ing a remainderman, if the power is limited 
by a reasonably definite standard which is 
set forth in the trust instrument. However, if 
the power were also exercisable in favor of a 
person (for example, a sister) who was not 
otherwise a beneficiary of the trust, section 
674(b)(5)(A) would not be applicable.

Example 2. The facts are the same as in ex-
ample 1 except that the grantor reserves the 
power to distribute any part of the corpus to 
his brothers or to his nephews for their hap-
piness. The grantor is treated as the owner of 
the trust. Paragraph (5)(A) of section 674(b) 
is inapplicable because the power is not lim-
ited by a reasonably definite standard. Para-
graph (5)(B) is inapplicable because the 
power to distribute corpus permits a dis-
tribution of corpus to persons other than 
current income beneficiaries.

Example 3. A trust instrument provides for 
payment of the income to the grantor’s two 
adult sons in equal shares for 10 years, after 
which the corpus is to be distributed to his 
grandchildren in equal shares. The grantor 
reserves the power to pay over to each son up 
to one-half of the corpus during the 10-year 
period, but any such payment shall propor-
tionately reduce subsequent income and cor-
pus payments made to the son receiving the 
corpus. Thus, if one-half of the corpus is paid 
to one son, all the income from the remain-
ing half is thereafter payable to the other 
son. The grantor is not treated as an owner 
under section 674(a) by reason of this power 
because it qualifies under the exception of 
section 674(b)(5)(B).

(6) Powers to withhold income tempo-
rarily. (i) Section 674(b)(6) excepts a 
power which, in general, enables the 
holder merely to effect a postponement 
in the time when the ordinary income 
is enjoyed by a current income bene-
ficiary. Specifically, there is excepted 
a power to distribute or apply ordinary 
income to or for a current income ben-
eficiary or to accumulate the income, 
if the accumulated income must ulti-
mately be payable either: 

(a) To the beneficiary from whom it 
was withheld, his estate, or his ap-
pointees (or persons designated by 
name, as a class, or otherwise as alter-
nate takers in default of appointment) 
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under a power of appointment held by 
the beneficiary which does not exclude 
from the class of possible appointees 
any person other than the beneficiary, 
his estate, his creditors, or the credi-
tors of his estate (section 674(b)(6)(A)); 

(b) To the beneficiary from whom it 
was withheld, or if he does not survive 
a date of distribution which could rea-
sonably be expected to occur within his 
lifetime, to his appointees (or alternate 
takers in default of appointment) 
under any power of appointment, gen-
eral or special, or if he has no power of 
appointment to one or more designated 
alternate takers (other than the grant-
or of the grantor’s estate) whose shares 
have been irrevocably specified in the 
trust instrument (section 674(b)(6)(A) 
and the flush material following); or 

(c) On termination of the trust, or in 
conjunction with a distribution of cor-
pus which is augmented by the accu-
mulated income, to the current income 
beneficiaries in shares which have been 
irrevocably specified in the trust in-
strument, or if any beneficiary does 
not survive a date of distribution 
which would reasonably be expected to 
occur within his lifetime, to his ap-
pointees (or alternate takers in default 
of appointment) under any power of ap-
pointment, general or special, or if he 
has no power of appointment to one or 
more designated alternate takers 
(other than the grantor or the 
grantor’s estate) whose shares have 
been irrevocably specified in the trust 
instrument (section 674(b)(6)(B) and the 
flush material following). 
(In the application of (a) of this sub-
division, if the accumulated income of 
a trust is ultimately payable to the es-
tate of the current income beneficiary 
or is ultimately payable to his ap-
pointees or takers in default of ap-
pointment, under a power of the type 
described in (a) of this subdivision, it 
need not be payable to the beneficiary 
from whom it was withheld under any 
circumstances. Furthermore, if a trust 
otherwise qualifies for the exception in 
(a) of this subdivision the trust income 
will not be considered to be taxable to 
the grantor under section 677 by reason 
of the existence of the power of ap-
pointment referred to in (a) of this sub-
division.) In general, the exception in 
section 674(b)(6) is not applicable if the 

power is in substance one to shift ordi-
nary income from one beneficiary to 
another. Thus, a power will not qualify 
for this exception if ordinary income 
may be distributed to beneficiary A, or 
may be added to corpus which is ulti-
mately payable to beneficiary B, a re-
mainderman who is not a current in-
come beneficiary. However, section 
674(b)(6)(B), and (c) of this subdivision, 
permit a limited power to shift ordi-
nary income among current income 
beneficiaries, as illustrated in example 
1 of this subparagraph. 

(ii) The application of section 
674(b)(6) may be illustrated by the fol-
lowing examples:

Example 1. A trust instrument provides 
that the income shall be paid in equal shares 
to the grantor’s two adult daughters but the 
grantor reserves the power to withhold from 
either beneficiary any part of that bene-
ficiary’s share of income and to add it to the 
corpus of the trust until the younger daugh-
ter reaches the age of 30 years. When the 
younger daughter reaches the age of 30, the 
trust is to terminate and the corpus is to be 
divided equally between the two daughters 
or their estates. Although exercise of this 
power may permit the shifting of accumu-
lated income from one beneficiary to the 
other (since the corpus with the accumula-
tions is to be divided equally) the power is 
excepted under section 674(b)(6)(B) and sub-
division (i)(c) of this subparagraph.

Example 2. The facts are the same as in ex-
ample 1, except that the grantor of the trust 
reserves the power to distribute accumulated 
income to the beneficiaries in such shares as 
he chooses. The combined powers are not ex-
cepted by section 674(b)(6)(B) since income 
accumulated pursuant to the first power is 
neither required to be payable only in con-
junction with a corpus distribution nor re-
quired to be payable in shares specified in 
the trust instrument. See, however, section 
674(c) and § 1.674(c)–1 for the effect of such a 
power if it is exercisable only by independent 
trustees.

Example 3. A trust provides for payment of 
income to the grantor’s adult son with the 
grantor retaining the power to accumulate 
the income until the grantor’s death, when 
all accumulations are to be paid to the son. 
If the son predeceases the grantor, all accu-
mulations are, at the death of the grantor, to 
be paid to his daughter, or if she is not liv-
ing, to alternate takers (which do not in-
clude the grantor’s estate) in specified 
shares. The power is excepted under section 
674(b)(6)(A) since the date of distribution (the 
date of the grantor’s death) may, in the 
usual case, reasonably be expected to occur 
during the beneficiary’s (the son’s) lifetime. 
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It is not necessary that the accumulations 
be payable to the son’s estate or his ap-
pointees if he should predecease the grantor 
for this exception to apply.

(7) Power to withhold income during 
disability. Section 674(b)(7) provides an 
exception for a power which, in gen-
eral, will permit ordinary income to be 
withheld during the legal disability of 
an income beneficiary or while he is 
under 21. Specifically, there is excepted 
a power, exercisable only during the 
existence of a legal disability of any 
current income beneficiary or the pe-
riod during which any income bene-
ficiary is under the age of 21 years, to 
distribute or apply ordinary income to 
or for that beneficiary or to accumu-
late the income and add it to corpus. 
To qualify under this exception it is 
not necessary that the income ulti-
mately be payable to the income bene-
ficiary from whom it was withheld, his 
estate, or his appointees; that is, the 
accumulated income may be added to 
corpus and ultimately distributed to 
others. For example, the grantor is not 
treated as an owner under section 674 if 
the income of a trust is payable to his 
son for life, remainder to his grand-
children, although he reserves the 
power to accumulate income and add it 
to corpus while his son is under 21. 

(8) Powers to allocate between corpus 
and income. Paragraph (8) of section 
674(b) provides that a power to allocate 
receipts and disbursements between 
corpus and income, even though ex-
pressed in broad language, will not 
cause the grantor to be treated as an 
owner under the general rule of section 
674(a).

§ 1.674(c)–1 Excepted powers exer-
cisable only by independent trust-
ees. 

Section 674(c) provides an exception 
to the general rule of section 674(a) for 
certain powers that are exercisable by 
independent trustees. This exception is 
in addition to those provided for under 
section 674(b) which may be held by 
any person including an independent 
trustee. The powers to which section 
674(c) apply are powers (a) to dis-
tribute, apportion, or accumulate in-
come to or for a beneficiary or bene-
ficiaries, or to, for, or within a class of 
beneficiaries, or (b) to pay out corpus 

to or for a beneficiary or beneficiaries 
or to or for a class of beneficiaries 
(whether or not income beneficiaries). 
In order for such a power to fall within 
the exception of section 674(c) it must 
be exercisable solely (without the ap-
proval or consent of any other person) 
by a trustee or trustees none of whom 
is the grantor and no more than half of 
whom are related or subordinate par-
ties who are subservient to the wishes 
of the grantor. (See section 672(c) for 
definitions of these terms.) An example 
of the application of section 674(c) is a 
trust whose income is payable to the 
grantor’s three adult sons with power 
in an independent trustee to allocate 
without restriction the amounts of in-
come to be paid to each son each year. 
Such a power does not cause the grant-
or to be treated as the owner of the 
trust. See however, the limitations set 
forth in § 1.674(d)–2.

§ 1.674(d)–1 Excepted powers exer-
cisable by any trustee other than 
grantor or spouse. 

Section 674(d) provides an additional 
exception to the general rule of section 
674(a) for a power to distribute, appor-
tion, or accumulate income to or for a 
beneficiary or beneficiaries or to, for, 
or within a class of beneficiaries, 
whether or not the conditions of sec-
tion 674(b) (6) or (7) are satisfied, if the 
power is solely exercisable (without the 
approval or consent of any other per-
son) by a trustee or trustees none of 
whom is the grantor or spouse living 
with the grantor, and if the power is 
limited by a reasonably definite exter-
nal standard set forth in the trust in-
strument (see paragraph (b)(5) of 
§ 1.674(b)–1 with respect to what con-
stitutes a reasonably definite stand-
ard). See, however, the limitations set 
forth in § 1.674(d)–2.

§ 1.674(d)–2 Limitations on exceptions 
in section 674 (b), (c), and (d). 

(a) Power to remove trustee. A power in 
the grantor to remove, substitute, or 
add trustees (other than a power exer-
cisable only upon limited conditions 
which do not exist during the taxable 
year, such as the death or resignation 
of, or breach of fiduciary duty by, an 
existing trustee) may prevent a trust 
from qualifying under section 674 (c) or 
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(d). For example, if a grantor has an 
unrestricted power to remove an inde-
pendent trustee and substitute any per-
son including himself as trustee, the 
trust will not qualify under section 674 
(c) or (d). On the other hand if the 
grantor’s power to remove, substitute, 
or add trustees is limited so that its 
exercise could not alter the trust in a 
manner that would disqualify it under 
section 674 (c) or (d), as the case may 
be, the power itself does not disqualify 
the trust. Thus, for example, a power 
in the grantor to remove or discharge 
an independent trustee on the condi-
tion that he substitute another inde-
pendent trustee will not prevent a 
trust from qualifying under section 
674(c). 

(b) Power to add beneficiaries. The ex-
ceptions described in section 674 (b) (5), 
(6), and (7), (c), and (d), are not applica-
ble if any person has a power to add to 
the beneficiary or beneficiaries or to a 
class of beneficiaries designated to re-
ceive the income or corpus, except 
where the action is to provide for after-
born or after-adopted children. This 
limitation does not apply to a power 
held by a beneficiary to substitute 
other beneficiaries to succeed to his in-
terest in the trust (so that he would be 
an adverse party as to the exercise or 
nonexercise of that power). For exam-
ple, the limitation does not apply to a 
power in a beneficiary of a nonspend-
thrift trust to assign his interest. Nor 
does the limitation apply to a power 
held by any person which would qualify 
as an exception under section 674(b)(3) 
(relating to testamentary powers).

§ 1.675–1 Administrative powers. 
(a) General rule. Section 675 provides 

in effect that the grantor is treated as 
the owner of any portion of a trust if 
under the terms of the trust instru-
ment or circumstances attendant on 
its operation administrative control is 
exercisable primarily for the benefit of 
the grantor rather than the bene-
ficiaries of the trust. If a grantor re-
tains a power to amend the administra-
tive provisions of a trust instrument 
which is broad enough to permit an 
amendment causing the grantor to be 
treated as the owner of a portion of the 
trust under section 675, he will be 
treated as the owner of the portion 

from its inception. See section 671 and 
§§ 1.671–2 and 1.671–3 for rules for treat-
ment of items of income, deduction, 
and credit when a person is treated as 
the owner of all or only a portion of a 
trust. 

(b) Prohibited controls. The cir-
cumstances which cause administra-
tive controls to be considered exer-
cisable primarily for the benefit of the 
grantor are specifically described in 
paragraphs (1) through (4) of section 675 
as follows: 

(1) The existence of a power, exer-
cisable by the grantor or a nonadverse 
party, or both, without the approval or 
consent of any adverse party, which en-
ables the grantor or any other person 
to purchase, exchange, or otherwise 
deal with or dispose of the corpus or 
the income of the trust for less than 
adequate consideration in money or 
money’s worth. Whether the existence 
of the power itself will constitute the 
holder an adverse party will depend on 
the particular circumstances. 

(2) The existence of a power exer-
cisable by the grantor or a nonadverse 
party, or both, which enables the 
grantor to borrow the corpus or income 
of the trust, directly or indirectly, 
without adequate interest or adequate 
security. However, this paragraph does 
not apply where a trustee (other than 
the grantor acting alone) is authorized 
under a general lending power to make 
loans to any person without regard to 
interest or security. A general lending 
power in the grantor, acting alone as 
trustee, under which he has power to 
determine interest rates and the ade-
quacy of security is not in itself an in-
dication that the grantor has power to 
borrow the corpus or income without 
adequate interest or security. 

(3) The circumstance that the grant-
or has directly or indirectly borrowed 
the corpus or income of the trust and 
has not completely repaid the loan, in-
cluding any interest, before the begin-
ning of the taxable year. The preceding 
sentence does not apply to a loan 
which provides for adequate interest 
and adequate security, if it is made by 
a trustee other than the grantor or a 
related or subordinate trustee subser-
vient to the grantor. See section 672(c) 
for definition of ‘‘a related or subordi-
nate party’’. 
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(4) The existence of certain powers of 
administration exercisable in a non-
fiduciary capacity by any nonadverse 
party without the approval or consent 
of any person in a fiduciary capacity. 
The term powers of administration 
means one or more of the following 
powers: 

(i) A power to vote or direct the vot-
ing of stock or other securities of a 
corporation in which the holdings of 
the grantor and the trust are signifi-
cant from the viewpoint of voting con-
trol; 

(ii) A power to control the invest-
ment of the trust funds either by di-
recting investments or reinvestments, 
or by vetoing proposed investments or 
reinvestments, to the extent that the 
trust funds consist of stocks or securi-
ties of corporations in which the hold-
ings of the grantor and the trust are 
significant from the viewpoint of vot-
ing control; or 

(iii) A power to reacquire the trust 
corpus by substituting other property 
of an equivalent value. 

If a power is exercisable by a person as 
trustee, it is presumed that the power 
is exercisable in a fiduciary capacity 
primarily in the interests of the bene-
ficiaries. This presumption may be re-
butted only by clear and convincing 
proof that the power is not exercisable 
primarily in the interests of the bene-
ficiaries. If a power is not exercisable 
by a person as trustee, the determina-
tion of whether the power is exer-
cisable in a fiduciary or a nonfiduciary 
capacity depends on all the terms of 
the trust and the circumstances sur-
rounding its creation and administra-
tion. 

(c) Authority of trustee. The mere fact 
that a power exercisable by a trustee is 
described in broad language does not 
indicate that the trustee is authorized 
to purchase, exchange, or otherwise 
deal with or dispose of the trust prop-
erty or income for less than an ade-
quate and full consideration in money 
or money’s worth, or is authorized to 
lend the trust property or income to 
the grantor without adequate interest. 
On the other hand, such authority may 
be indicated by the actual administra-
tion of the trust.

§ 1.676(a)–1 Power to revest title to 
portion of trust property in grantor; 
general rule. 

If a power to revest in the grantor 
title to any portion of a trust is exer-
cisable by the grantor or a nonadverse 
party, or both, without the approval or 
consent of an adverse party, the grant-
or is treated as the owner of that por-
tion, except as provided in section 
676(b) (relating to powers affecting ben-
eficial enjoyment of income only after 
the expiration of certain periods of 
time). If the title to a portion of the 
trust will revest in the grantor upon 
the exercise of a power by the grantor 
or a nonadverse party, or both, the 
grantor is treated as the owner of that 
portion regardless of whether the 
power is a power to revoke, to termi-
nate, to alter or amend, or to appoint. 
See section 671 and §§ 1.671–2 and 1.671–
3 for rules for treatment of items of in-
come, deduction, and credit when a 
person is treated as the owner of all or 
only a portion of a trust.

§ 1.676(b)–1 Powers exercisable only 
after a period of time. 

Section 676(b) provides an exception 
to the general rule of section 676(a) 
when the exercise of a power can only 
affect the beneficial enjoyment of the 
income of a trust received after the ex-
piration of a period of time which is 
such that a grantor would not be treat-
ed as the owner of that portion, except 
as power were a reversionary interest. 
See §§ 1.673(a)–1 and 1.673(b)–1. Thus, for 
example, a grantor is excepted from 
the general rule of section 676(a) with 
respect to ordinary income if exercise 
of a power to revest corpus in him can-
not affect the beneficial enjoyment of 
the income received within 10 years 
after the date of transfer of that por-
tion of the trust. It is immaterial for 
this purpose that the power is vested at 
the time of the transfer. However, the 
grantor is subject to the general rule of 
section 676(a) after the expiration of 
the period unless the power is relin-
quished. Thus, in the above example, 
the grantor may be treated as the 
owner and be taxed on all income in 
the eleventh and succeeding years if 
exercise of the power can affect bene-
ficial enjoyment of income received in 
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those years. If the beginning of the pe-
riod during which the grantor may 
revest is postponed, the rules set forth 
in § 1.673(d)–1 are applicable to deter-
mine whether the grantor should be 
treated as an owner during the period 
following the postponement.

§ 1.677(a)–1 Income for benefit of 
grantor; general rule. 

(a)(1) Scope. Section 677 deals with 
the treatment of the grantor of a trust 
as the owner of a portion of the trust 
because he has retained an interest in 
the income from that portion. For con-
venience, ‘‘grantor’’ and ‘‘spouse’’ are 
generally referred to in the masculine 
and feminine genders, respectively, but 
if the grantor is a woman the reference 
to ‘‘grantor’’ is to her and the ref-
erence to ‘‘spouse’’ is to her husband. 
Section 677 also deals with the treat-
ment of the grantor of a trust as the 
owner of a portion of the trust because 
the income from property transferred 
in trust after October 9, 1969, is, or may 
be, distributed to his spouse or applied 
to the payment of premiums on poli-
cies of insurance on the life of his 
spouse. However, section 677 does not 
apply when the income of a trust is 
taxable to a grantor’s spouse under sec-
tion 71 (relating to alimony and sepa-
rate maintenance payments) or section 
682 (relating to income of an estate or 
trust in case of divorce, etc.). See sec-
tion 671–1(b). 

(2) Cross references. See section 671 
and §§ 1.671–2 and 1.671–3 for rules for 
treatment of items of income, deduc-
tion, and credit when a person is treat-
ed as the owner of all or a portion of a 
trust. 

(b) Income for benefit of grantor or his 
spouse; general rule—(1) Property trans-
ferred in trust prior to October 10, 1969. 
With respect to property transferred in 
trust prior to October 10, 1969, the 
grantor is treated, under section 677, in 
any taxable year as the owner (whether 
or not he is treated as an owner under 
section 674) of a portion of a trust of 
which the income for the taxable year 
or for a period not within the exception 
described in paragraph (e) of this sec-
tion is, or in the discretion of the 
grantor or a nonadverse party, or both 
(without the approval or consent of 
any adverse party) may be: 

(i) Distributed to the grantor; 
(ii) Held or accumulated for future 

distribution to the grantor; or 
(iii) Applied to the payment of pre-

miums on policies of insurance on the 
life of the grantor, except policies of 
insurance irrevocably payable for a 
charitable purpose specified in section 
170(c). 

(2) Property transferred in trust after 
October 9, 1969. With respect to prop-
erty transferred in trust after October 
9, 1969, the grantor is treated, under 
section 677, in any taxable year as the 
owner (whether or not he is treated as 
an owner under section 674) of a por-
tion of a trust of which the income for 
the taxable year or for a period not 
within the exception described in para-
graph (e) of this section is, or in the 
discretion of the grantor, or his spouse, 
or a nonadverse party, or any combina-
tion thereof (without the approval or 
consent of any adverse party other 
than the grantor’s spouse) may be: 

(i) Distributed to the grantor or the 
grantor’s spouse; 

(ii) Held or accumulated for future 
distribution to the grantor or the 
grantor’s spouse; or 

(iii) Applied to the payment of pre-
miums on policies of insurance on the 
life of the grantor or the grantor’s 
spouse, except policies of insurance ir-
revocably payable for a charitable pur-
pose specified in section 170(c). 

With respect to the treatment of a 
grantor as the owner of a portion of a 
trust solely because its income is, or 
may be, distributed or held or accumu-
lated for future distribution to a bene-
ficiary who is his spouse or applied to 
the payment of premiums for insurance 
on the spouse’s life, section 677(a) ap-
plies to the income of a trust solely 
during the period of the marriage of 
the grantor to a beneficiary. In the 
case of divorce or separation, see sec-
tions 71 and 682 and the regulations 
thereunder. 

(c) Constructive distribution; cessation 
of interest. Under section 677 the grant-
or is treated as the owner of a portion 
of a trust if he has retained any inter-
est which might, without the approval 
or consent of an adverse party, enable 
him to have the income from that por-
tion distributed to him at some time 
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either actually or constructively (sub-
ject to the exception described in para-
graph (e) of this section). In the case of 
a transfer in trust after October 9, 1969, 
the grantor is also treated as the owner 
of a portion of a trust if he has granted 
or retained any interest which might, 
without the approval or consent of an 
adverse party (other than the grantor’s 
spouse), enable his spouse to have the 
income from the portion at some time, 
whether or not within the grantor’s 
lifetime, distributed to the spouse ei-
ther actually or constructively. See 
paragraph (b)(2) of this section for ad-
ditional rules relating to the income of 
a trust prior to the grantor’s marriage 
to a beneficiary. Constructive distribu-
tion to the grantor or to his spouse in-
cludes payment on behalf of the grant-
or or his spouse to another in obedi-
ence to his or her direction and pay-
ment of premiums upon policies of in-
surance on the grantor’s, or his 
spouse’s, life (other than policies of in-
surance irrevocably payable for chari-
table purposes specified in section 
170(c)). If the grantor (in the case of 
property transferred prior to Oct. 10, 
1969) or the grantor and his spouse (in 
the case of property transferred after 
Oct. 9, 1969) are divested permanently 
and completely of every interest de-
scribed in this paragraph, the grantor 
is not treated as an owner under sec-
tion 677 after that divesting. The word 
‘‘interest’’ as used in this paragraph 
does not include the possibility that 
the grantor or his spouse might receive 
back from a beneficiary an interest in 
a trust by inheritance. Further, with 
respect to transfers in trust prior to 
October 10, 1969, the word ‘‘interest’’ 
does not include the possibility that 
the grantor might receive back from a 
beneficiary an interest in a trust as a 
surviving spouse under a statutory 
right of election or a similar right. 

(d) Discharge of legal obligation of 
grantor or his spouse. Under section 677 
a grantor is, in general, treated as the 
owner of a portion of a trust whose in-
come is, or in the discretion of the 
grantor or a nonadverse party, or both, 
may be applied in discharge of a legal 
obligation of the grantor (or his spouse 
in the case of property transferred in 
trust by the grantor after October 9, 
1969). However, see § 1.677(b)–1 for spe-

cial rules for trusts whose income may 
not be applied for the discharge of any 
legal obligation of the grantor or the 
grantor’s spouse other than the support 
or maintenance of a beneficiary (other 
than the grantor’s spouse) whom the 
grantor or grantor’s spouse is legally 
obligated to support. See § 301.7701–4(e) 
of this chapter for rules on the classi-
fication of and application of section 
677 to an environmental remediation 
trust. 

(e) Exception for certain discretionary 
rights affecting income. The last sen-
tence of section 677(a) provides that a 
grantor shall not be treated as the 
owner when a discretionary right can 
only affect the beneficial enjoyment of 
the income of a trust received after a 
period of time during which a grantor 
would not be treated as an owner under 
section 673 if the power were a rever-
sionary interest. See §§ 1.673(a)–1 and 
1.673(b)–1. For example, if the ordinary 
income of a trust is payable to B for 10 
years and then in the grantor’s discre-
tion income or corpus may be paid to B 
or to the grantor (or his spouse in the 
case of property transferred in trust by 
the grantor after October 9, 1969), the 
grantor is not treated as an owner with 
respect to the ordinary income under 
section 677 during the first 10 years. He 
will be treated as an owner under sec-
tion 677 after the expiration of the 10-
year period unless the power is relin-
quished. If the beginning of the period 
during which the grantor may sub-
stitute beneficiaries is postponed, the 
rules set forth in § 1.673(d)–1 are appli-
cable in determining whether the 
grantor should be treated as an owner 
during the period following the post-
ponement. 

(f) Accumulation of income. If income 
is accumulated in any taxable year for 
future distribution to the grantor (or 
his spouse in the case of property 
transferred in trust by the grantor 
after Oct. 9, 1969), section 677(a)(2) 
treats the grantor as an owner for that 
taxable year. The exception set forth in 
the last sentence of section 677(a) does 
not apply merely because the grantor 
(or his spouse in the case of property 
transferred in trust by the grantor 
after Oct. 9, 1969) must await the expi-
ration of a period of time before he or 
she can receive or exercise discretion 
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over previously accumulated income of 
the trust, even though the period is 
such that the grantor would not be 
treated as an owner under section 673 if 
a reversionary interest were involved. 
Thus, if income (including capital 
gains) of a trust is to be accumulated 
for 10 years and then will be, or at the 
discretion of the grantor, or his spouse 
in the case of property transferred in 
trust after October 9, 1969, or a non-
adverse party, may be, distributed to 
the grantor (or his spouse in the case of 
property transferred in trust after Oct. 
9, 1969), the grantor is treated as the 
owner of the trust from its inception. If 
income attributable to transfers after 
October 9, 1969 is accumulated in any 
taxable year during the grantor’s life-
time for future distribution to his 
spouse, section 677(a)(2) treats the 
grantor as an owner for that taxable 
year even though his spouse may not 
receive or exercise discretion over such 
income prior to the grantor’s death. 

(g) Examples. The application of sec-
tion 677(a) may be illustrated by the 
following examples:

Example 1. G creates an irrevocable trust 
which provides that the ordinary income is 
to be payable to him for life and that on his 
death the corpus shall be distributed to B, an 
unrelated person. Except for the right to re-
ceive income, G retains no right or power 
which would cause him to be treated as an 
owner under sections 671 through 677. Under 
the applicable local law capital gains must 
be applied to corpus. During the taxable year 
1970 the trust has the following items of 
gross income and deductions:
Dividends ...............................................$5,000
Capital gain .............................................1,000
Expenses allocable to income.....................200
Expenses allocable to corpus......................100

Since G has a right to receive income he is 
treated as an owner of a portion of the trust 
under section 677. Accordingly, he should in-
clude the $5,000 of dividends, $200 income ex-
pense, and $100 corpus expense in the com-
putation of his taxable income for 1970. He 
should not include the $1,000 capital gain 
since that is not attributable to the portion 
of the trust that he owns. See § 1.671–3(b). 
The tax consequences of the capital gain are 
governed by the provisions of subparts A, B, 
C, and D (section 641 and following), part I, 
subchapter J, chapter 1 of the Code. Had the 
trust sustained a capital loss in any amount 
the loss would likewise not be included in 
the computation of G’s taxable income, but 
would also be governed by the provisions of 
such subparts.

Example 2. G creates a trust which provides 
that the ordinary income is payable to his 
adult son. Ten years and one day from the 
date of transfer or on the death of his son, 
whichever is earlier, corpus is to revert to G. 
In addition, G retains a discretionary right 
to receive $5,000 of ordinary income each 
year. (Absent the exercise of this right all 
the ordinary income is to be distributed to 
his son.) G retained no other right or power 
which would cause him to be treated as an 
owner under subpart E (section 671 and fol-
lowing). Under the terms of the trust instru-
ment and applicable local law capital gains 
must be applied to corpus. During the tax-
able year 1970 the trust had the following 
items of income and deductions:
Dividends ..............................................$10,000
Capital gain .............................................2,000
Expenses allocable to income.....................400
Expenses allocable to corpus......................200

Since the capital gain is held or accumulated 
for future distributions to G, he is treated 
under section 677(a)(2) as an owner of a por-
tion of the trust to which the gain is attrib-
utable. See § 1.671–3(b). 

Therefore, he must include the capital gain 
in the computation of his taxable income. 
(Had the trust sustained a capital loss in any 
amount, G would likewise include that loss 
in the computation of his taxable income.) In 
addition, because of G’s discretionary right 
(whether exercised or not) he is treated as 
the owner of a portion of the trust which will 
permit a distribution of income to him of 
$5,000. Accordingly, G includes dividends of 
$5,208.33 and income expenses of $208.33 in 
computing his taxable income, determined in 
the following manner:
Total dividends ................................................. $10,000.00
Less: Expenses allocable to income ............... 400.00

Distributable income of the trust ....... 9,600.00

Portion of dividends attributable to G (5,000/
9,600×$10,000) ............................................ 5,208.33

Portion of income expenses attributable to G 
(5,000/9,600× $400) ..................................... 208.33

Amount of income subject to discre-
tionary right .................................... 5,000.00

In accordance with § 1.671–3(c), G also takes 
into account $104.17 (5,000/9,600×$200) of cor-
pus expenses in computing his tax liability. 
The portion of the dividends and expenses of 
the trust not attributable to G are governed 
by the provisions of subparts A through D.

[T.D. 7148, 36 FR 20749, Oct. 29, 1971, as 
amended by T.D. 8668, 61 FR 19191, May 1, 
1996]

§ 1.677(b)–1 Trusts for support. 
(a) Section 677(b) provides that a 

grantor is not treated as the owner of 
a trust merely because its income may 
in the discretion of any person other 
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than the grantor (except when he is 
acting as trustee or cotrustee) be ap-
plied or distributed for the support or 
maintenance of a beneficiary (other 
than the grantor’s spouse in the case of 
income from property transferred in 
trust after October 9, 1969), such as the 
child of the grantor, whom the grantor 
or his spouse is legally obligated to 
support. If income of the current year 
of the trust is actually so applied or 
distributed the grantor may be treated 
as the owner of any portion of the trust 
under section 677 to that extent, even 
though it might have been applied or 
distributed for other purposes. In the 
case of property transferred to a trust 
before October 10, 1969, for the benefit 
of the grantor’s spouse, the grantor 
may be treated as the owner to the ex-
tent income of the current year is ac-
tually applied for the support or main-
tenance of his spouse. 

(b) If any amount applied or distrib-
uted for the support of a beneficiary, 
including the grantor’s spouse in the 
case of property transferred in trust 
before October 10, 1969, whom the 
grantor is legally obligated to support 
is paid out of corpus or out of income 
other than income of the current year, 
the grantor is treated as a beneficiary 
of the trust, and the amount applied or 
distributed is considered to be an 
amount paid within the meaning of 
section 661(a)(2), taxable to the grantor 
under section 662. Thus, he is subject to 
the other relevant portions of subparts 
A through D (section 641 and fol-
lowing), part I, subchapter J, chapter 1 
of the Code. Accordingly, the grantor 
may be taxed on an accumulation dis-
tribution or a capital gain distribution 
under subpart D (section 665 and fol-
lowing) of such part I. Those provisions 
are applied on the basis that the grant-
or is the beneficiary. 

(c) For the purpose of determining 
the items of income, deduction, and 
credit of a trust to be included under 
this section in computing the grantor’s 
tax liability, the income of the trust 
for the taxable year of distribution will 
be deemed to have been first distrib-
uted. For example, in the case of a 
trust reporting on the calendar year 
basis, a distribution made on January 
1, 1956, will be deemed to have been 

made out of ordinary income of the 
trust for the calendar year 1956 to the 
extent of the income for that year even 
though the trust had received no in-
come as of January 1, 1956. Thus, if a 
distribution of $10,000 is made on Janu-
ary 1, 1956, for the support of the 
grantor’s dependent, the grantor will 
be treated as the owner of the trust for 
1956 to that extent. If the trust re-
ceived dividends of $5,000 and incurred 
expenses of $1,000 during that year but 
subsequent to January 1, he will take 
into account dividends of $5,000 and ex-
penses of $1,000 in computing his tax li-
ability for 1956. In addition, the grant-
or will be treated as a beneficiary of 
the trust with respect to the $6,000 
($10,000 less distributable income of 
$4,000 (dividends of $5,000 less expenses 
of $1,000)) paid out of corpus or out of 
other than income of the current year. 
See paragraph (b) of this section. 

(d) The exception provided in section 
677(b) relates solely to the satisfaction 
of the grantor’s legal obligation to sup-
port or maintain a beneficiary. Con-
sequently, the general rule of section 
677(a) is applicable when in the discre-
tion of the grantor or nonadverse par-
ties income of a trust may be applied 
in discharge of a grantor’s obligations 
other than his obligation of support or 
maintenance falling within section 
677(b). Thus, if the grantor creates a 
trust the income of which may in the 
discretion of a nonadverse party be ap-
plied in the payment of the grantor’s 
debts, such as the payment of his rent 
or other household expenses, he is 
treated as an owner of the trust regard-
less of whether the income is actually 
so applied. 

(e) The general rule of section 677(a), 
and not section 677(b), is applicable if 
discretion to apply or distribute in-
come of a trust rests solely in the 
grantor, or in the grantor in conjunc-
tion with other persons, unless in ei-
ther case the grantor has such discre-
tion as trustee or cotrustee. 

(f) The general rule of section 677(a), 
and not section 677(b), is applicable to 
the extent that income is required, 
without any discretionary determina-
tion, to be applied to the support of a 
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beneficiary whom the grantor is legally 
obligated to support. 

[T.D. 6500, 25 FR 11814, Nov. 26, 1960, as 
amended by T.D. 7148, 36 FR 20750, Oct. 29, 
1971]

§ 1.678(a)–1 Person other than grantor 
treated as substantial owner; gen-
eral rule. 

(a) Where a person other than the 
grantor of a trust has a power exer-
cisable solely by himself to vest the 
corpus or the income of any portion of 
a testamentary or inter vivos trust in 
himself, he is treated under section 
678(a) as the owner of that portion, ex-
cept as provided in section 678(b) (in-
volving taxation of the grantor) and 
section 678(c) (involving and obligation 
of support). The holder of such a power 
also is treated as an owner of the trust 
even though he has partially released 
or otherwise modified the power so 
that he can no longer vest the corpus 
or income in himself, if he has retained 
such control of the trust as would, if 
retained by a grantor, subject the 
grantor to treatment as the owner 
under sections 671 to 677, inclusive. See 
section 671 and §§ 1.671–2 and 1.671–3 for 
rules for treatment of items of income, 
deduction, and credit where a person is 
treated as the owner of all or only a 
portion of a trust. 

(b) Section 678(a) treats a person as 
an owner of a trust if he has a power 
exercisable solely by himself to apply 
the income or corpus for the satisfac-
tion of his legal obligations, other than 
an obligation to support a dependent 
(see § 1.678(c)–1 subject to the limita-
tion of section 678(b). Section 678 does 
not apply if the power is not exer-
cisable solely by himself. However, see 
§ 1.662(a)–4 for principles applicable to 
income of a trust which, pursuant to 
the terms of the trust instrument, is 
used to satisfy the obligations of a per-
son other than the grantor.

§ 1.678(b)–1 If grantor is treated as the 
owner. 

Section 678(a) does not apply with re-
spect to a power over income, as origi-
nally granted or thereafter modified, if 
the grantor of the trust is treated as 
the owner under sections 671 to 677, in-
clusive.

§ 1.678(c)–1 Trusts for support. 
(a) Section 678(a) does not apply to a 

power which enables the holder, in the 
capacity of trustee or cotrustee, to 
apply the income of the trust to the 
support or maintenance of a person 
whom the holder is obligated to sup-
port, except to the extent the income is 
so applied. See paragraphs (a), (b), and 
(c) of § 1.677(b)–1 for applicable prin-
ciples where any amount is applied for 
the support or maintenance of a person 
whom the holder is obligated to sup-
port. 

(b) The general rule in section 678(a) 
(and not the exception in section 678(c)) 
is applicable in any case in which the 
holder of a power exercisable solely by 
himself is able, in any capacity other 
than that of trustee or cotrustee, to 
apply the income in discharge of his 
obligation of support or maintenance. 

(c) Section 678(c) is concerned with 
the taxability of income subject to a 
power described in section 678(a). It has 
no application to the taxability of in-
come which is either required to be ap-
plied pursuant to the terms of the trust 
instrument or is applied pursuant to a 
power which is not described in section 
678(a), the taxability of such income 
being governed by other provisions of 
the Code. See § 1.662(a)–4.

§ 1.678(d)–1 Renunciation of power. 
Section 678(a) does not apply to a 

power which has been renounced or dis-
claimed within a reasonable time after 
the holder of the power first became 
aware of its existence.

§ 1.679–0 Outline of major topics. 
This section lists the major para-

graphs contained in §§ 1.679–1 through 
1.679–7 as follows:

§ 1.679–1 U.S. transferor treated as owner of 
foreign trust. 

(a) In general. 
(b) Interaction with sections 673 through 

678. 
(c) Definitions. 
(1) U.S. transferor. 
(2) U.S. person. 
(3) Foreign trust. 
(4) Property. 
(5) Related person. 
(6) Obligation. 
(d) Examples.
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§ 1.679–2 Trusts treated as having a U.S. 
beneficiary. 

(a) Existence of U.S. beneficiary. 
(1) In general. 
(2) Benefit to a U.S. person 
(i) In general. 
(ii) Certain unexpected beneficiaries. 
(iii) Examples. 
(3) Changes in beneficiary’s status. 
(i) In general. 
(ii) Examples. 
(4) General rules. 
(i) Records and documents. 
(ii) Additional factors. 
(iii) Examples. 
(b) Indirect U.S. beneficiaries. 
(1) Certain foreign entities. 
(2) Other indirect beneficiaries. 
(3) Examples. 
(c) Treatment of U.S. transferor upon for-

eign trust’s acquisition or loss of U.S. bene-
ficiary. 

(1) Trusts acquiring a U.S. beneficiary. 
(2) Trusts ceasing to have a U.S. bene-

ficiary. 
(3) Examples.

§ 1.679–3 Transfers. 

(a) In general. 
(b) Transfers by certain trusts. 
(1) In general. 
(2) Example. 
(c) Indirect transfers. 
(1) Principal purpose of tax avoidance. 
(2) Principal purpose of tax avoidance 

deemed to exist. 
(3) Effect of disregarding intermediary. 
(i) In general. 
(ii) Special rule. 
(iii) Effect on intermediary. 
(4) Related parties. 
(5) Examples. 
(d) Constructive transfers. 
(1) In general. 
(2) Examples. 
(e) Guarantee of trust obligations. 
(1) In general. 
(2) Amount transferred. 
(3) Principal repayments. 
(4) Guarantee. 
(5) Examples. 
(f) Transfers to entities owned by a foreign 

trust. 
(1) General rule. 
(2) Examples.

§ 1.679–4 Exceptions to general rule. 

(a) In general. 
(b) Transfers for fair market value. 
(1) In general. 
(2) Special rule. 
(i) Transfers for partial consideration. 
(ii) Example. 
(c) Certain obligations not taken into ac-

count. 

(d) Qualified obligations. 
(1) In general. 
(2) Additional loans. 
(3) Obligations that cease to be qualified. 
(4) Transfers resulting from failed qualified 

obligations. 
(5) Renegotiated loans. 
(6) Principal repayments. 
(7) Examples.

§ 1.679–5 Pre-immigration trusts. 

(a) In general. 
(b) Special rules. 
(1) Change in grantor trust status. 
(2) Treatment of undistributed income. 
(c) Examples.

§ 1.679–6 Outbound migrations of domestic 
trusts. 

(a) In general. 
(b) Amount deemed transferred. 
(c) Example.

§ 1.679–7 Effective dates. 

(a) In general. 
(b) Special rules.

[T.D. 8955, 66 FR 37889, July 20, 2001]

§ 1.679–1 U.S. transferor treated as 
owner of foreign trust. 

(a) In general. A U.S. transferor who 
transfers property to a foreign trust is 
treated as the owner of the portion of 
the trust attributable to the property 
transferred if there is a U.S. bene-
ficiary of any portion of the trust, un-
less an exception in § 1.679–4 applies to 
the transfer. 

(b) Interaction with sections 673 
through 678. The rules of this section 
apply without regard to whether the 
U.S. transferor retains any power or in-
terest described in sections 673 through 
677. If a U.S. transferor would be treat-
ed as the owner of a portion of a for-
eign trust pursuant to the rules of this 
section and another person would be 
treated as the owner of the same por-
tion of the trust pursuant to section 
678, then the U.S. transferor is treated 
as the owner and the other person is 
not treated as the owner. 

(c) Definitions. The following defini-
tions apply for purposes of this section 
and §§ 1.679–2 through 1.679–7: 

(1) U.S. transferor. The term U.S. 
transferor means any U.S. person who 
makes a transfer (as defined in § 1.679–
3) of property to a foreign trust. 
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(2) U.S. person. The term U.S. person 
means a United States person as de-
fined in section 7701(a)(30), a non-
resident alien individual who elects 
under section 6013(g) to be treated as a 
resident of the United States, and an 
individual who is a dual resident tax-
payer within the meaning of 
§ 301.7701(b)–7(a) of this chapter. 

(3) Foreign trust. Section 7701(a)(31)(B) 
defines the term foreign trust. See also 
§ 301.7701–7 of this chapter. 

(4) Property. The term property means 
any property including cash. 

(5) Related person. A person is a re-
lated person if, without regard to the 
transfer at issue, the person is— 

(i) A grantor of any portion of the 
trust (within the meaning of § 1.671–
2(e)(1)); 

(ii) An owner of any portion of the 
trust under sections 671 through 679; 

(iii) A beneficiary of the trust; or 
(iv) A person who is related (within 

the meaning of section 643(i)(2)(B)) to 
any grantor, owner or beneficiary of 
the trust. 

(6) Obligation. The term obligation 
means any bond, note, debenture, cer-
tificate, bill receivable, account receiv-
able, note receivable, open account, or 
other evidence of indebtedness, and, to 
the extent not previously described, 
any annuity contract. 

(d) Examples. The following examples 
illustrate the rules of paragraph (a) of 
this section. In these examples, A is a 
resident alien, B is A’s son, who is a 
resident alien, C is A’s father, who is a 
resident alien, D is A’s uncle, who is a 
nonresident alien, and FT is a foreign 
trust. The examples are as follows:

Example 1. Interaction with section 678. A 
creates and funds FT. FT may provide for the 
education of B by paying for books, tuition, 
room and board. In addition, C has the power 
to vest the trust corpus or income in himself 
within the meaning of section 678(a)(1). 
Under paragraph (b) of this section, A is 
treated as the owner of the portion of FT at-
tributable to the property transferred to FT 
by A and C is not treated as the owner there-
of.

Example 2. U.S. person treated as owner of a 
portion of FT. D creates and funds FT for the 
benefit of B. D retains a power described in 
section 676 and § 1.672(f)–3(a)(1). A transfers 
property to FT. Under sections 676 and 672(f), 
D is treated as the owner of the portion of FT 
attributable to the property transferred by 
D. Under paragraph (a) of this section, A is 

treated as the owner of the portion of FT at-
tributable to the property transferred by A.

[T.D. 8955, 66 FR 37889, July 20, 2001]

§ 1.679–2 Trusts treated as having a 
U.S. beneficiary. 

(a) Existence of U.S. beneficiary—(1) In 
general. The determination of whether 
a foreign trust has a U.S. beneficiary is 
made on an annual basis. A foreign 
trust is treated as having a U.S. bene-
ficiary unless during the taxable year 
of the U.S. transferor— 

(i) No part of the income or corpus of 
the trust may be paid or accumulated 
to or for the benefit of, directly or indi-
rectly, a U.S. person; and 

(ii) If the trust is terminated at any 
time during the taxable year, no part 
of the income or corpus of the trust 
could be paid to or for the benefit of, 
directly or indirectly, a U.S. person. 

(2) Benefit to a U.S. person—(i) In gen-
eral. For purposes of paragraph (a)(1) of 
this section, income or corpus may be 
paid or accumulated to or for the ben-
efit of a U.S. person during a taxable 
year of the U.S. transferor if during 
that year, directly or indirectly, in-
come may be distributed to, or accu-
mulated for the benefit of, a U.S. per-
son, or corpus may be distributed to, or 
held for the future benefit of, a U.S. 
person. This determination is made 
without regard to whether income or 
corpus is actually distributed to a U.S. 
person during that year, and without 
regard to whether a U.S. person’s inter-
est in the trust income or corpus is 
contingent on a future event. 

(ii) Certain unexpected beneficiaries. 
Notwithstanding paragraph (a)(2)(i) of 
this section, for purposes of paragraph 
(a)(1) of this section, a person who is 
not named as a beneficiary and is not a 
member of a class of beneficiaries as 
defined under the trust instrument is 
not taken into consideration if the U.S. 
transferor demonstrates to the satis-
faction of the Commissioner that the 
person’s contingent interest in the 
trust is so remote as to be negligible. 
The preceding sentence does not apply 
with respect to persons to whom dis-
tributions could be made pursuant to a 
grant of discretion to the trustee or 
any other person. A class of bene-
ficiaries generally does not include 
heirs who will benefit from the trust 
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under the laws of intestate succession 
in the event that the named bene-
ficiaries (or members of the named 
class) have all deceased (whether or not 
stated as a named class in the trust in-
strument). 

(iii) Examples. The following exam-
ples illustrate the rules of paragraphs 
(a)(1) and (2) of this section. In these 
examples, A is a resident alien, B is A’s 
son, who is a resident alien, C is A’s 
daughter, who is a nonresident alien, 
and FT is a foreign trust. The examples 
are as follows:

Example 1. Distribution of income to U.S. per-
son. A transfers property to FT. The trust in-
strument provides that all trust income is to 
be distributed currently to B. Under para-
graph (a)(1) of this section, FT is treated as 
having a U.S. beneficiary.

Example 2. Income accumulation for the ben-
efit of a U.S. person. In 2001, A transfers prop-
erty to FT. The trust instrument provides 
that from 2001 through 2010, the trustee of FT 
may distribute trust income to C or may ac-
cumulate the trust income. The trust instru-
ment further provides that in 2011, the trust 
will terminate and the trustee may dis-
tribute the trust assets to either or both of 
B and C, in the trustee’s discretion. If the 
trust terminates unexpectedly prior to 2011, 
all trust assets must be distributed to C. Be-
cause it is possible that income may be accu-
mulated in each year, and that the accumu-
lated income ultimately may be distributed 
to B, a U.S. person, under paragraph (a)(1) of 
this section FT is treated as having a U.S. 
beneficiary during each of A’s tax years from 
2001 through 2011. This result applies even 
though no U.S. person may receive distribu-
tions from the trust during the tax years 2001 
through 2010.

Example 3. Corpus held for the benefit of a 
U.S. person. The facts are the same as in Ex-
ample 2, except that from 2001 through 2011, 
all trust income must be distributed to C. In 
2011, the trust will terminate and the trustee 
may distribute the trust corpus to either or 
both of B and C, in the trustee’s discretion. 
If the trust terminates unexpectedly prior to 
2011, all trust corpus must be distributed to 
C. Because during each of A’s tax years from 
2001 through 2011 trust corpus is held for pos-
sible future distribution to B, a U.S. person, 
under paragraph (a)(1) of this section FT is 
treated as having a U.S. beneficiary during 
each of those years. This result applies even 
though no U.S. person may receive distribu-
tions from the trust during the tax years 2001 
through 2010.

Example 4. Distribution upon U.S. transferor’s 
death. A transfers property to FT. The trust 
instrument provides that all trust income 
must be distributed currently to C and, upon 

A’s death, the trust will terminate and the 
trustee may distribute the trust corpus to ei-
ther or both of B and C. Because B may re-
ceive a distribution of corpus upon the ter-
mination of FT, and FT could terminate in 
any year, FT is treated as having a U.S. ben-
eficiary in the year of the transfer and in 
subsequent years.

Example 5. Distribution after U.S. transferor’s 
death. The facts are the same as in Example 
4, except the trust instrument provides that 
the trust will not terminate until the year 
following A’s death. Upon termination, the 
trustee may distribute the trust assets to ei-
ther or both of B and C, in the trustee’s dis-
cretion. All trust assets are invested in the 
stock of X, a foreign corporation, and X 
makes no distributions to FT. Although no 
U.S. person may receive a distribution until 
the year after A’s death, and FT has no real-
ized income during any year of its existence, 
during each year in which A is living corpus 
may be held for future distribution to B, a 
U.S. person. Thus, under paragraph (a)(1) of 
this section FT is treated as having a U.S. 
beneficiary during each of A’s tax years from 
2001 through the year of A’s death.

Example 6. Constructive benefit to U.S. per-
son. A transfers property to FT. The trust in-
strument provides that no income or corpus 
may be paid directly to a U.S. person. How-
ever, the trust instrument provides that 
trust corpus may be used to satisfy B’s legal 
obligations to a third party by making a 
payment directly to the third party. Under 
paragraphs (a)(1) and (2) of this section, FT is 
treated as having a U.S. beneficiary.

Example 7. U.S. person with negligible contin-
gent interest. A transfers property to FT. The 
trust instrument provides that all income is 
to be distributed currently to C, and upon C’s 
death, all corpus is to be distributed to 
whomever of C’s three children is then liv-
ing. All of C’s children are nonresident 
aliens. Under the laws of intestate succes-
sion that would apply to FT, if all of C’s chil-
dren are deceased at the time of C’s death, 
the corpus would be distributed to A’s heirs. 
A’s living relatives at the time of the trans-
fer consist solely of two brothers and two 
nieces, all of whom are nonresident aliens, 
and two first cousins, one of whom, E, is a 
U.S. citizen. Although it is possible under 
certain circumstances that E could receive a 
corpus distribution under the applicable laws 
of intestate succession, for each year the 
trust is in existence A is able to demonstrate 
to the satisfaction of the Commissioner 
under paragraph (a)(2)(ii) of this section that 
E’s contingent interest in FT is so remote as 
to be negligible. Provided that paragraph 
(a)(4) of this section does not require a dif-
ferent result, FT is not treated as having a 
U.S. beneficiary.

Example 8. U.S. person with non-negligible 
contingent interest. A transfers property to 
FT. The trust instrument provides that all 
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income is to be distributed currently to D, 
A’s uncle, who is a nonresident alien, and 
upon A’s death, the corpus is to be distrib-
uted to D if he is then living. Under the laws 
of intestate succession that would apply to 
FT, B and C would share equally in the trust 
corpus if D is not living at the time of A’s 
death. A is unable to demonstrate to the sat-
isfaction of the Commissioner that B’s con-
tingent interest in the trust is so remote as 
to be negligible. Under paragraph (a)(2)(ii) of 
this section, FT is treated as having a U.S. 
beneficiary as of the year of the transfer.

Example 9. U.S. person as member of class of 
beneficiaries. A transfers property to FT. The 
trust instrument provides that all income is 
to be distributed currently to D, A’s uncle, 
who is a nonresident alien, and upon A’s 
death, the corpus is to be distributed to D if 
he is then living. If D is not then living, the 
corpus is to be distributed to D’s descend-
ants. D’s grandson, E, is a resident alien. 
Under paragraph (a)(2)(ii) of this section, FT 
is treated as having a U.S. beneficiary as of 
the year of the transfer.

Example 10. Trustee’s discretion in choosing 
beneficiaries. A transfers property to FT. The 
trust instrument provides that the trustee 
may distribute income and corpus to, or ac-
cumulate income for the benefit of, any per-
son who is pursuing the academic study of 
ancient Greek, in the trustee’s discretion. 
Because it is possible that a U.S. person will 
receive distributions of income or corpus, or 
will have income accumulated for his ben-
efit, FT is treated as having a U.S. bene-
ficiary. This result applies even if, during a 
tax year, no distributions or accumulations 
are actually made to or for the benefit of a 
U.S. person. A may not invoke paragraph 
(a)(2)(ii) of this section because a U.S. person 
could benefit pursuant to a grant of discre-
tion in the trust instrument.

Example 11. Appointment of remainder bene-
ficiary. A transfers property to FT. The trust 
instrument provides that the trustee may 
distribute current income to C, or may accu-
mulate income, and, upon termination of the 
trust, trust assets are to be distributed to C. 
However, the trust instrument further pro-
vides that D, A’s uncle, may appoint a dif-
ferent remainder beneficiary. Because it is 
possible that a U.S. person could be named 
as the remainder beneficiary, and because 
corpus could be held in each year for the fu-
ture benefit of that U.S. person, FT is treat-
ed as having a U.S. beneficiary for each year.

Example 12. Trust not treated as having a 
U.S. beneficiary. A transfers property to FT. 
The trust instrument provides that the 
trustee may distribute income and corpus to, 
or accumulate income for the benefit of C. 
Upon termination of the trust, all income 
and corpus must be distributed to C. Assume 
that paragraph (a)(4) of this section is not 
applicable under the facts and circumstances 
and that A establishes to the satisfaction of 

the Commissioner under paragraph (a)(2)(ii) 
of this section that no U.S. persons are rea-
sonably expected to benefit from the trust. 
Because no part of the income or corpus of 
the trust may be paid or accumulated to or 
for the benefit of, either directly or indi-
rectly, a U.S. person, and if the trust is ter-
minated no part of the income or corpus of 
the trust could be paid to or for the benefit 
of, either directly or indirectly, a U.S. per-
son, FT is not treated as having a U.S. bene-
ficiary.

Example 13. U.S. beneficiary becomes non-
U.S. person. In 2001, A transfers property to 
FT. The trust instrument provides that, as 
long as B remains a U.S. resident, no dis-
tributions of income or corpus may be made 
from the trust to B. The trust instrument 
further provides that if B becomes a non-
resident alien, distributions of income (in-
cluding previously accumulated income) and 
corpus may be made to him. If B remains a 
U.S. resident at the time of FT’s termi-
nation, all accumulated income and corpus is 
to be distributed to C. In 2007, B becomes a 
nonresident alien and remains so thereafter. 
Because income may be accumulated during 
the years 2001 through 2007 for the benefit of 
a person who is a U.S. person during those 
years, FT is treated as having a U.S. bene-
ficiary under paragraph (a)(1) of this section 
during each of those years. This result ap-
plies even though B cannot receive distribu-
tions from FT during the years he is a resi-
dent alien and even though B might remain 
a resident alien who is not entitled to any 
distribution from FT. Provided that para-
graph (a)(4) of this section does not require a 
different result and that A establishes to the 
satisfaction of the Commissioner under para-
graph (a)(2)(ii) of this section that no other 
U.S. persons are reasonably expected to ben-
efit from the trust, FT is not treated as hav-
ing a U.S. beneficiary under paragraph (a)(1) 
of this section during tax years after 2007.

(3) Changes in beneficiary’s status—(i) 
In general. For purposes of paragraph 
(a)(1) of this section, the possibility 
that a person that is not a U.S. person 
could become a U.S. person will not 
cause that person to be treated as a 
U.S. person for purposes of paragraph 
(a)(1) of this section until the tax year 
of the U.S. transferor in which that in-
dividual actually becomes a U.S. per-
son. However, if a person who is not a 
U.S. person becomes a U.S. person for 
the first time more than 5 years after 
the date of a transfer to the foreign 
trust by a U.S. transferor, that person 
is not treated as a U.S. person for pur-
poses of applying paragraph (a)(1) of 
this section with respect to that trans-
fer. 
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(ii) Examples. The following examples 
illustrate the rules of paragraph (a)(3) 
of this section. In these examples, A is 
a resident alien, B is A’s son, who is a 
resident alien, C is A’s daughter, who is 
a nonresident alien, and FT is a foreign 
trust. The examples are as follows:

Example 1. Non-U.S. beneficiary becomes U.S. 
person. In 2001, A transfers property to FT. 
The trust instrument provides that all in-
come is to be distributed currently to C and 
that, upon the termination of FT, all corpus 
is to be distributed to C. Assume that para-
graph (a)(4) of this section is not applicable 
under the facts and circumstances and that 
A establishes to the satisfaction of the Com-
missioner under paragraph (a)(2)(ii) of this 
section that no U.S. persons are reasonably 
expected to benefit from the trust. Under 
paragraph (a)(3)(i) of this section, FT is not 
treated as having a U.S. beneficiary during 
the tax years of A in which C remains a non-
resident alien. If C first becomes a resident 
alien in 2004, FT is treated as having a U.S. 
beneficiary commencing in that year under 
paragraph (a)(3) of this section. See para-
graph (c) of this section regarding the treat-
ment of A upon FT’s acquisition of a U.S. 
beneficiary.

Example 2. Non-U.S. beneficiary becomes U.S. 
person more than 5 years after transfer. The 
facts are the same as in Example 1, except C 
first becomes a resident alien in 2007. FT is 
treated as not having a U.S. beneficiary 
under paragraph (a)(3)(i) of this section with 
respect to the property transfer by A. How-
ever, if C had previously been a U.S. person 
during any prior period, the 5-year exception 
in paragraph (a)(3)(i) of this section would 
not apply in 2007 because it would not have 
been the first time C became a U.S. person.

(4) General rules—(i) Records and docu-
ments. Even if, based on the terms of 
the trust instrument, a foreign trust is 
not treated as having a U.S. bene-
ficiary within the meaning of para-
graph (a)(1) of this section, the trust 
may nevertheless be treated as having 
a U.S. beneficiary pursuant to para-
graph (a)(1) of this section based on the 
following— 

(A) All written and oral agreements 
and understandings relating to the 
trust; 

(B) Memoranda or letters of wishes; 
(C) All records that relate to the ac-

tual distribution of income and corpus; 
and 

(D) All other documents that relate 
to the trust, whether or not of any pur-
ported legal effect. 

(ii) Additional factors. For purposes of 
determining whether a foreign trust is 
treated as having a U.S. beneficiary 
within the meaning of paragraph (a)(1) 
of this section, the following additional 
factors are taken into account— 

(A) If the terms of the trust instru-
ment allow the trust to be amended to 
benefit a U.S. person, all potential ben-
efits that could be provided to a U.S. 
person pursuant to an amendment 
must be taken into account; 

(B) If the terms of the trust instru-
ment do not allow the trust to be 
amended to benefit a U.S. person, but 
the law applicable to a foreign trust 
may require payments or accumula-
tions of income or corpus to or for the 
benefit of a U.S. person (by judicial ref-
ormation or otherwise), all potential 
benefits that could be provided to a 
U.S. person pursuant to the law must 
be taken into account, unless the U.S. 
transferor demonstrates to the satis-
faction of the Commissioner that the 
law is not reasonably expected to be 
applied or invoked under the facts and 
circumstances; and 

(C) If the parties to the trust ignore 
the terms of the trust instrument, or if 
it is reasonably expected that they will 
do so, all benefits that have been, or 
are reasonably expected to be, provided 
to a U.S. person must be taken into ac-
count. 

(iii) Examples. The following exam-
ples illustrate the rules of paragraph 
(a)(4) of this section. In these exam-
ples, A is a resident alien, B is A’s son, 
who is a resident alien, C is A’s daugh-
ter, who is a nonresident alien, and FT 
is a foreign trust. The examples are as 
follows:

Example 1. Amendment pursuant to local law. 
A creates and funds FT for the benefit of C. 
The terms of FT (which, according to the 
trust instrument, cannot be amended) pro-
vide that no part of the income or corpus of 
FT may be paid or accumulated during the 
taxable year to or for the benefit of any U.S. 
person, either during the existence of FT or 
at the time of its termination. However, pur-
suant to the applicable foreign law, FT can 
be amended to provide for additional bene-
ficiaries, and there is an oral understanding 
between A and the trustee that B can be 
added as a beneficiary. Under paragraphs 
(a)(1) and (a)(4)(ii)(B) of this section, FT is 
treated as having a U.S. beneficiary.

Example 2. Actions in violation of the terms of 
the trust. A transfers property to FT. The 
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trust instrument provides that no U.S. per-
son can receive income or corpus from FT 
during the term of the trust or at the termi-
nation of FT. Notwithstanding the terms of 
the trust instrument, a letter of wishes di-
rects the trustee of FT to provide for the 
educational needs of B, who is about to begin 
college. The letter of wishes contains a dis-
claimer to the effect that its contents are 
only suggestions and recommendations and 
that the trustee is at all times bound by the 
terms of the trust as set forth in the trust 
instrument. Under paragraphs (a)(1) and 
(a)(4)(ii)(C) of this section, FT is treated as 
having a U.S. beneficiary.

(b) Indirect U.S. beneficiaries—(1) Cer-
tain foreign entities. For purposes of 
paragraph (a)(1) of this section, an 
amount is treated as paid or accumu-
lated to or for the benefit of a U.S. per-
son if the amount is paid to or accumu-
lated for the benefit of— 

(i) A controlled foreign corporation, 
as defined in section 957(a); 

(ii) A foreign partnership, if a U.S. 
person is a partner of such partnership; 
or 

(iii) A foreign trust or estate, if such 
trust or estate has a U.S. beneficiary 
(within the meaning of paragraph (a)(1) 
of this section). 

(2) Other indirect beneficiaries. For 
purposes of paragraph (a)(1) of this sec-
tion, an amount is treated as paid or 
accumulated to or for the benefit of a 
U.S. person if the amount is paid to or 
accumulated for the benefit of a U.S. 
person through an intermediary, such 
as an agent or nominee, or by any 
other means where a U.S. person may 
obtain an actual or constructive ben-
efit. 

(3) Examples. The following examples 
illustrate the rules of this paragraph 
(b). Unless otherwise noted, A is a resi-
dent alien. B is A’s son and is a resi-
dent alien. FT is a foreign trust. The 
examples are as follows:

Example 1. Trust benefitting foreign corpora-
tion. A transfers property to FT. The bene-
ficiary of FT is FC, a foreign corporation. FC 
has outstanding solely 100 shares of common 
stock. B owns 49 shares of the FC stock and 
FC2, also a foreign corporation, owns the re-
maining 51 shares. FC2 has outstanding sole-
ly 100 shares of common stock. B owns 49 
shares of FC2 and nonresident alien individ-
uals own the remaining 51 FC2 shares. FC is 
a controlled foreign corporation (as defined 
in section 957(a), after the application of sec-
tion 958(a)(2)). Under paragraphs (a)(1) and 

(b)(1)(i) of this section, FT is treated as hav-
ing a U.S. beneficiary.

Example 2. Trust benefitting another trust. A 
transfers property to FT. The terms of FT 
permit current distributions of income to B. 
A transfers property to another foreign 
trust, FT2. The terms of FT2 provide that no 
U.S. person can benefit either as to income 
or corpus, but permit current distributions 
of income to FT. Under paragraph (a)(1) of 
this section, FT is treated as having a U.S. 
beneficiary and, under paragraphs (a)(1) and 
(b)(1)(iii) of this section, FT2 is treated as 
having a U.S. beneficiary.

Example 3. Trust benefitting another trust 
after transferor’s death. A transfers property 
to FT. The terms of FT require that all in-
come from FT be accumulated during A’s 
lifetime. In the year following A’s death, a 
share of FT is to be distributed to FT2, an-
other foreign trust, for the benefit of B. 
Under paragraphs (a)(1) and (b)(1)(iii) of this 
section, FT is treated as having a U.S. bene-
ficiary beginning with the year of A’s trans-
fer of property to FT.

Example 4. Indirect benefit through use of 
debit card. A transfers property to FT. The 
trust instrument provides that no U.S. per-
son can benefit either as to income or cor-
pus. However, FT maintains an account with 
FB, a foreign bank, and FB issues a debit 
card to B against the account maintained by 
FT and B is allowed to make withdrawals. 
Under paragraphs (a)(1) and (b)(2) of this sec-
tion, FT is treated as having a U.S. bene-
ficiary.

Example 5. Other indirect benefit. A transfers 
property to FT. FT is administered by FTC, 
a foreign trust company. FTC forms IBC, an 
international business corporation formed 
under the laws of a foreign jurisdiction. IBC 
is the beneficiary of FT. IBC maintains an 
account with FB, a foreign bank. FB issues a 
debit card to B against the account main-
tained by IBC and B is allowed to make with-
drawals. Under paragraphs (a)(1) and (b)(2) of 
this section, FT is treated as having a U.S. 
beneficiary.

(c) Treatment of U.S. transferor upon 
foreign trust’s acquisition or loss of U.S. 
beneficiary—(1) Trusts acquiring a U.S. 
beneficiary. If a foreign trust to which a 
U.S. transferor has transferred prop-
erty is not treated as having a U.S. 
beneficiary (within the meaning of 
paragraph (a) of this section) for any 
taxable year of the U.S. transferor, but 
the trust is treated as having a U.S. 
beneficiary (within the meaning of 
paragraph (a) of this section) in any 
subsequent taxable year, the U.S. 
transferor is treated as having addi-
tional income in the first such taxable 
year of the U.S. transferor in which the 
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trust is treated as having a U.S. bene-
ficiary. The amount of the additional 
income is equal to the trust’s undis-
tributed net income, as defined in sec-
tion 665(a), at the end of the U.S. trans-
feror’s immediately preceding taxable 
year and is subject to the rules of sec-
tion 668, providing for an interest 
charge on accumulation distributions 
from foreign trusts. 

(2) Trusts ceasing to have a U.S. bene-
ficiary. If, for any taxable year of a U.S. 
transferor, a foreign trust that has re-
ceived a transfer of property from the 
U.S. transferor ceases to be treated as 
having a U.S. beneficiary, the U.S. 
transferor ceases to be treated as the 
owner of the portion of the trust at-
tributable to the transfer beginning in 
the first taxable year following the last 
taxable year of the U.S. transferor dur-
ing which the trust was treated as hav-
ing a U.S. beneficiary (unless the U.S. 
transferor is treated as an owner there-
of pursuant to sections 673 through 
677). The U.S. transferor is treated as 
making a transfer of property to the 
foreign trust on the first day of the 
first taxable year following the last 
taxable year of the U.S. transferor dur-
ing which the trust was treated as hav-
ing a U.S. beneficiary. The amount of 
the property deemed to be transferred 
to the trust is the portion of the trust 
attributable to the prior transfer to 
which paragraph (a)(1) of this section 
applied. For rules regarding the rec-
ognition of gain on transfers to foreign 
trusts, see section 684. 

(3) Examples. The rules of this para-
graph (c) are illustrated by the fol-
lowing examples. A is a resident alien, 
B is A’s son, and FT is a foreign trust. 
The examples are as follows:

Example 1. Trust acquiring U.S. beneficiary. 
(i) In 2001, A transfers stock with a fair mar-
ket value of $100,000 to FT. The stock has an 
adjusted basis of $50,000 at the time of the 
transfer. The trust instrument provides that 
income may be paid currently to, or accumu-
lated for the benefit of, B and that, upon the 
termination of the trust, all income and cor-
pus is to be distributed to B. At the time of 
the transfer, B is a nonresident alien. A is 
not treated as the owner of any portion of 
FT under sections 673 through 677. FT accu-
mulates a total of $30,000 of income during 
the taxable years 2001 through 2003. In 2004, B 
moves to the United States and becomes a 
resident alien. Assume paragraph (a)(4) of 

this section is not applicable under the facts 
and circumstances. 

(ii) Under paragraph (c)(1) of this section, 
A is treated as receiving an accumulation 
distribution in the amount of $30,000 in 2004 
and immediately transferring that amount 
back to the trust. The accumulation dis-
tribution is subject to the rules of section 
668, providing for an interest charge on accu-
mulation distributions. 

(iii) Under paragraphs (a)(1) and (3) of this 
section, beginning in 2005, A is treated as the 
owner of the portion of FT attributable to 
the stock transferred by A to FT in 2001 
(which includes the portion attributable to 
the accumulated income deemed to be re-
transferred in 2004).

Example 2. Trust ceasing to have U.S. bene-
ficiary. (i) The facts are the same as in Exam-
ple 1. In 2008, B becomes a nonresident alien. 
On the date B becomes a nonresident alien, 
the stock transferred by A to FT in 2001 has 
a fair market value of $125,000 and an ad-
justed basis of $50,000. 

(ii) Under paragraph (c)(2) of this section, 
beginning in 2009, FT is not treated as having 
a U.S. beneficiary, and A is not treated as 
the owner of the portion of the trust attrib-
utable to the prior transfer of stock. For 
rules regarding the recognition of gain on 
the termination of ownership status, see sec-
tion 684.

[T.D. 8955, 66 FR 37889, July 20, 2001]

§ 1.679–3 Transfers. 
(a) In general. A transfer means a di-

rect, indirect, or constructive transfer. 
(b) Transfers by certain trusts—(1) In 

general. If any portion of a trust is 
treated as owned by a U.S. person, a 
transfer of property from that portion 
of the trust to a foreign trust is treated 
as a transfer from the owner of that 
portion to the foreign trust. 

(2) Example. The following example il-
lustrates this paragraph (b):

Example. In 2001, A, a U.S. citizen, creates 
and funds DT, a domestic trust. A has the 
power to revest absolutely in himself the 
title to the property in DT and is treated as 
the owner of DT pursuant to section 676. In 
2004, DT transfers property to FT, a foreign 
trust. A is treated as having transferred the 
property to FT in 2004 for purposes of this 
section.

(c) Indirect transfers—(1) Principal pur-
pose of tax avoidance. A transfer to a 
foreign trust by any person (inter-
mediary) to whom a U.S. person trans-
fers property is treated as an indirect 
transfer by a U.S. person to the foreign 
trust if such transfer is made pursuant 
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to a plan one of the principal purposes 
of which is the avoidance of United 
States tax. 

(2) Principal purpose of tax avoidance 
deemed to exist. For purposes of para-
graph (c)(1) of this section, a transfer is 
deemed to have been made pursuant to 
a plan one of the principal purposes of 
which was the avoidance of United 
States tax if— 

(i) The U.S. person is related (within 
the meaning of paragraph (c)(4) of this 
section) to a beneficiary of the foreign 
trust, or has another relationship with 
a beneficiary of the foreign trust that 
establishes a reasonable basis for con-
cluding that the U.S. transferor would 
make a transfer to the foreign trust; 
and 

(ii) The U.S. person cannot dem-
onstrate to the satisfaction of the 
Commissioner that— 

(A) The intermediary has a relation-
ship with a beneficiary of the foreign 
trust that establishes a reasonable 
basis for concluding that the inter-
mediary would make a transfer to the 
foreign trust; 

(B) The intermediary acted independ-
ently of the U.S. person; 

(C) The intermediary is not an agent 
of the U.S. person under generally ap-
plicable United States agency prin-
ciples; and 

(D) The intermediary timely com-
plied with the reporting requirements 
of section 6048, if applicable. 

(3) Effect of disregarding intermediary—
(i) In general. Except as provided in 
paragraph (c)(3)(ii) of this section, if a 
transfer is treated as an indirect trans-
fer pursuant to paragraph (c)(1) of this 
section, then the intermediary is treat-
ed as an agent of the U.S. person, and 
the property is treated as transferred 
to the foreign trust by the U.S. person 
in the year the property is transferred, 
or made available, by the intermediary 
to the foreign trust. The fair market 
value of the property transferred is de-
termined as of the date of the transfer 
by the intermediary to the foreign 
trust. 

(ii) Special rule. If the Commissioner 
determines, or if the taxpayer can dem-
onstrate to the satisfaction of the 
Commissioner, that the intermediary 
is an agent of the foreign trust under 
generally applicable United States 

agency principles, the property will be 
treated as transferred to the foreign 
trust in the year the U.S. person trans-
fers the property to the intermediary. 
The fair market value of the property 
transferred will be determined as of the 
date of the transfer by the U.S. person 
to the intermediary. 

(iii) Effect on intermediary. If a trans-
fer of property is treated as an indirect 
transfer under paragraph (c)(1) of this 
section, the intermediary is not treat-
ed as having transferred the property 
to the foreign trust. 

(4) Related parties. For purposes of 
this paragraph (c), a U.S. transferor is 
treated as related to a U.S. beneficiary 
of a foreign trust if the U.S. transferor 
and the beneficiary are related for pur-
poses of section 643(i)(2)(B), with the 
following modifications— 

(i) For purposes of applying section 
267 (other than section 267(f)) and sec-
tion 707(b)(1), ‘‘at least 10 percent’’ is 
used instead of ‘‘more than 50 percent’’ 
each place it appears; and 

(ii) The principles of section 
267(b)(10), using ‘‘at least 10 percent’’ 
instead of ‘‘more than 50 percent,’’ 
apply to determine whether two cor-
porations are related. 

(5) Examples. The rules of this para-
graph (c) are illustrated by the fol-
lowing examples:

Example 1. Principal purpose of tax avoid-
ance. A, a U.S. citizen, creates and funds FT, 
a foreign trust, for the benefit of A’s chil-
dren, who are U.S. citizens. In 2004, A decides 
to transfer an additional 1000X to the foreign 
trust. Pursuant to a plan with a principal 
purpose of avoiding the application of sec-
tion 679, A transfers 1000X to I, a foreign 
person. I subsequently transfers 1000X to FT. 
Under paragraph (c)(1) of this section, A is 
treated as having made a transfer of 1000X to 
FT.

Example 2. U.S. person unable to demonstrate 
that intermediary acted independently. A, a 
U.S. citizen, creates and funds FT, a foreign 
trust, for the benefit of A’s children, who are 
U.S. citizens. On July 1, 2004, A transfers 
XYZ stock to D, A’s uncle, who is a non-
resident alien. D immediately sells the XYZ 
stock and uses the proceeds to purchase ABC 
stock. On January 1, 2007, D transfers the 
ABC stock to FT. A is unable to demonstrate 
to the satisfaction of the Commissioner, pur-
suant to paragraph (c)(2) of this section, that 
D acted independently of A in making the 
transfer to FT. Under paragraph (c)(1) of this 
section, A is treated as having transferred 
the ABC stock to FT. Under paragraph (c)(3) 
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of this section, D is treated as an agent of A, 
and the transfer is deemed to have been 
made on January 1, 2007.

Example 3. Indirect loan to foreign trust. A, a 
U.S. citizen, previously created and funded 
FT, a foreign trust, for the benefit of A’s 
children, who are U.S. citizens. On July 1, 
2004, A deposits 500X with FB, a foreign bank. 
On January 1, 2005, FB loans 450X to FT. A is 
unable to demonstrate to the satisfaction of 
the Commissioner, pursuant to paragraph 
(c)(2) of this section, that FB has a relation-
ship with FT that establishes a reasonable 
basis for concluding that FB would make a 
loan to FT or that FB acted independently of 
A in making the loan. Under paragraph (c)(1) 
of this section, A is deemed to have trans-
ferred 450X directly to FT on January 1, 2005. 
Under paragraph (c)(3) of this section, FB is 
treated as an agent of A. For possible excep-
tions with respect to qualified obligations of 
the trust, and the treatment of principal re-
payments with respect to obligations of the 
trust that are not qualified obligations, see 
§ 1.679–4.

Example 4. Loan to foreign trust prior to de-
posit of funds in foreign bank. The facts are 
the same as in Example 3, except that A 
makes the 500X deposit with FB on January 
2, 2005, the day after FB makes the loan to 
FT. The result is the same as in Example 3.

(d) Constructive transfers—(1) In gen-
eral. For purposes of paragraph (a) of 
this section, a constructive transfer in-
cludes any assumption or satisfaction 
of a foreign trust’s obligation to a 
third party. 

(2) Examples. The rules of this para-
graph (d) are illustrated by the fol-
lowing examples. In each example, A is 
a U.S. citizen and FT is a foreign trust. 
The examples are as follows:

Example 1. Payment of debt of foreign trust. 
FT owes 1000X to Y, an unrelated foreign cor-
poration, for the performance of services by 
Y for FT. In satisfaction of FT’s liability to 
Y, A transfers to Y property with a fair mar-
ket value of 1000X. Under paragraph (d)(1) of 
this section, A is treated as having made a 
constructive transfer of the property to FT.

Example 2. Assumption of liability of foreign 
trust. FT owes 1000X to Y, an unrelated for-
eign corporation, for the performance of 
services by Y for FT. A assumes FT’s liability 
to pay Y. Under paragraph (d)(1) of this sec-
tion, A is treated as having made a construc-
tive transfer of property with a fair market 
value of 1000X to FT.

(e) Guarantee of trust obligations—(1) 
In general. If a foreign trust borrows 
money or other property from any per-
son who is not a related person (within 
the meaning of § 1.679–1(c)(5)) with re-

spect to the trust (lender) and a U.S. 
person (U.S. guarantor) that is a re-
lated person with respect to the trust 
guarantees (within the meaning of 
paragraph (e)(4) of this section) the for-
eign trust’s obligation, the U.S. guar-
antor is treated for purposes of this 
section as a U.S. transferor that has 
made a transfer to the trust on the 
date of the guarantee in an amount de-
termined under paragraph (e)(2) of this 
section. To the extent this paragraph 
causes the U.S. guarantor to be treated 
as having made a transfer to the trust, 
a lender that is a U.S. person shall not 
be treated as having transferred that 
amount to the foreign trust. 

(2) Amount transferred. The amount 
deemed transferred by a U.S. guarantor 
described in paragraph (e)(1) of this 
section is the guaranteed portion of the 
adjusted issue price of the obligation 
(within the meaning of § 1.1275–1(b)) 
plus any accrued but unpaid qualified 
stated interest (within the meaning of 
§ 1.1273–1(c)). 

(3) Principal repayments. If a U.S. per-
son is treated under this paragraph (e) 
as having made a transfer by reason of 
the guarantee of an obligation, pay-
ments of principal to the lender by the 
foreign trust with respect to the obli-
gation are taken into account on and 
after the date of the payment in deter-
mining the portion of the trust attrib-
utable to the property deemed trans-
ferred by the U.S. guarantor. 

(4) Guarantee. For purposes of this 
section, the term guarantee— 

(i) Includes any arrangement under 
which a person, directly or indirectly, 
assures, on a conditional or uncondi-
tional basis, the payment of another’s 
obligation; 

(ii) Encompasses any form of credit 
support, and includes a commitment to 
make a capital contribution to the 
debtor or otherwise maintain its finan-
cial viability; and 

(iii) Includes an arrangement re-
flected in a comfort letter, regardless 
of whether the arrangement gives rise 
to a legally enforceable obligation. If 
an arrangement is contingent upon the 
occurrence of an event, in determining 
whether the arrangement is a guar-
antee, it is assumed that the event has 
occurred. 
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(5) Examples. The rules of this para-
graph (e) are illustrated by the fol-
lowing examples. In all of the exam-
ples, A is a U.S. resident and FT is a 
foreign trust. The examples are as fol-
lows:

Example 1. Foreign lender. X, a foreign cor-
poration, loans 1000X of cash to FT in ex-
change for FT’s obligation to repay the loan. 
A guarantees the repayment of 600X of FT’s 
obligation. Under paragraph (e)(2) of this 
section, A is treated as having transferred 
600X to FT.

Example 2. Unrelated U.S. lender. The facts 
are the same as in Example 1, except X is a 
U.S. person that is not a related person with-
in the meaning of § 1.679–1(c)(5). The result is 
the same as in Example 1.

(f) Transfers to entities owned by a for-
eign trust—(1) General rule. If a U.S. per-
son is a related person (as defined in 
§ 1.679–1(c)(5)) with respect to a foreign 
trust, any transfer of property by the 
U.S. person to an entity in which the 
foreign trust holds an ownership inter-
est is treated as a transfer of such 
property by the U.S. person to the for-
eign trust followed by a transfer of the 
property from the foreign trust to the 
entity owned by the foreign trust, un-
less the U.S. person demonstrates to 
the satisfaction of the Commissioner 
that the transfer to the entity is prop-
erly attributable to the U.S. person’s 
ownership interest in the entity. 

(2) Examples. The rules of this para-
graph (f) are illustrated by the fol-
lowing examples. In all of the exam-
ples, A is a U.S. citizen, FT is a foreign 
trust, and FC is a foreign corporation. 
The examples are as follows:

Example 1. Transfer treated as transfer to 
trust. A creates and funds FT, which is treat-
ed as having a U.S. beneficiary under § 1.679–
2. FT owns all of the outstanding stock of 
FC. A transfers property directly to FC. Be-
cause FT is the sole shareholder of FC, A is 
unable to demonstrate to the satisfaction of 
the Commissioner that the transfer is prop-
erly attributable to A’s ownership interest in 
FC. Accordingly, under this paragraph (f), A 
is treated as having transferred the property 
to FT, followed by a transfer of such prop-
erty by FT to FC. Under § 1.679–1(a), A is 
treated as the owner of the portion of FT at-
tributable to the property treated as trans-
ferred directly to FT. Under § 1.367(a)–
1T(c)(4)(ii), the transfer of property by FT to 
FC is treated as a transfer of the property by 
A to FC.

Example 2. Transfer treated as transfer to 
trust. The facts are the same as in Example 1, 

except that FT is not treated as having a 
U.S. beneficiary under § 1.679–2. Under this 
paragraph (f), A is treated as having trans-
ferred the property to FT, followed by a 
transfer of such property by FT to FC. A is 
not treated as the owner of FT for purposes 
of § 1.679–1(a). For rules regarding the rec-
ognition of gain on the transfer, see section 
684.

Example 3. Transfer not treated as transfer to 
trust. A creates and funds FT. FC has out-
standing solely 100 shares of common stock. 
FT owns 50 shares of FC stock, and A owns 
the remaining 50 shares. On July 1, 2001, FT 
and A each transfer 1000X to FC. A is able to 
demonstrate to the satisfaction of the Com-
missioner that A’s transfer to FC is properly 
attributable to A’s ownership interest in FC. 
Accordingly, under this paragraph (f), A’s 
transfer to FC is not treated as a transfer to 
FT.

[T.D. 8955, 66 FR 37889, July 20, 2001]

§ 1.679–4 Exceptions to general rule. 

(a) In general. Section 1.679–1 does not 
apply to— 

(1) Any transfer of property to a for-
eign trust by reason of the death of the 
transferor; 

(2) Any transfer of property to a for-
eign trust described in sections 402(b), 
404(a)(4), or 404A; 

(3) Any transfer of property to a for-
eign trust described in section 501(c)(3) 
(without regard to the requirements of 
section 508(a)); and 

(4) Any transfer of property to a for-
eign trust to the extent the transfer is 
for fair market value. 

(b) Transfers for fair market value—(1) 
In general. For purposes of this section, 
a transfer is for fair market value only 
to the extent of the value of property 
received from the trust, services ren-
dered by the trust, or the right to use 
property of the trust. For example, 
rents, royalties, interest, and com-
pensation paid to a trust are transfers 
for fair market value only to the ex-
tent that the payments reflect an 
arm’s length price for the use of the 
property of, or for the services ren-
dered by, the trust. For purposes of 
this determination, an interest in the 
trust is not property received from the 
trust. For purposes of this section, a 
distribution to a trust with respect to 
an interest held by such trust in an en-
tity other than a trust or an interest in 
certain investment trusts described in 
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§ 301.7701–4(c) of this chapter, liqui-
dating trusts described in § 301.7701–4(d) 
of this chapter, or environmental reme-
diation trusts described in § 301.7701–
4(e) of this chapter is considered to be 
a transfer for fair market value. 

(2) Special rule—(i) Transfers for par-
tial consideration. For purposes of this 
section, if a person transfers property 
to a foreign trust in exchange for prop-
erty having a fair market value that is 
less than the fair market value of the 
property transferred, the exception in 
paragraph (a)(4) of this section applies 
only to the extent of the fair market 
value of the property received. 

(ii) Example. This paragraph (b) is il-
lustrated by the following example:

Example. A, a U.S. citizen, transfers prop-
erty that has a fair market value of 1000X to 
FT, a foreign trust, in exchange for 600X of 
cash. Under this paragraph (b), § 1.679–1 ap-
plies with respect to the transfer of 400X 
(1000X less 600X) to FT.

(c) Certain obligations not taken into 
account. Solely for purposes of this sec-
tion, in determining whether a transfer 
by a U.S. transferor that is a related 
person (as defined in § 1.679–1(c)(5)) with 
respect to the foreign trust is for fair 
market value, any obligation (as de-
fined in § 1.679–1(c)(6)) of the trust or a 
related person (as defined in § 1.679–
1(c)(5)) that is not a qualified obliga-
tion within the meaning of paragraph 
(d)(1) of this section shall not be taken 
into account. 

(d) Qualified obligations—(1) In gen-
eral. For purposes of this section, an 
obligation is treated as a qualified obli-
gation only if— 

(i) The obligation is reduced to writ-
ing by an express written agreement; 

(ii) The term of the obligation does 
not exceed five years (for purposes of 
determining the term of an obligation, 
the obligation’s maturity date is the 
last possible date that the obligation 
can be outstanding under the terms of 
the obligation); 

(iii) All payments on the obligation 
are denominated in U.S. dollars; 

(iv) The yield to maturity is not less 
than 100 percent of the applicable Fed-
eral rate and not greater that 130 per-
cent of the applicable Federal rate (the 
applicable Federal rate for an obliga-
tion is the applicable Federal rate in 
effect under section 1274(d) for the day 

on which the obligation is issued, as 
published in the Internal Revenue Bul-
letin (see § 601.601(d)(2) of this chap-
ter)); 

(v) The U.S. transferor extends the 
period for assessment of any income or 
transfer tax attributable to the trans-
fer and any consequential income tax 
changes for each year that the obliga-
tion is outstanding, to a date not ear-
lier than three years after the matu-
rity date of the obligation (this exten-
sion is not necessary if the maturity 
date of the obligation does not extend 
beyond the end of the U.S. transferor’s 
taxable year for the year of the trans-
fer and is paid within such period); 
when properly executed and filed, such 
an agreement is deemed to be con-
sented to for purposes of § 301.6501(c)–
1(d) of this chapter; and 

(vi) The U.S. transferor reports the 
status of the loan, including principal 
and interest payments, on Form 3520 
for every year that the loan is out-
standing. 

(2) Additional loans. If, while the 
original obligation is outstanding, the 
U.S. transferor or a person related to 
the trust (within the meaning of § 1.679–
1(c)(5)) directly or indirectly obtains 
another obligation issued by the trust, 
or if the U.S. transferor directly or in-
directly obtains another obligation 
issued by a person related to the trust, 
the original obligation is deemed to 
have the maturity date of any such 
subsequent obligation in determining 
whether the term of the original obli-
gation exceeds the specified 5-year 
term. In addition, a series of obliga-
tions issued and repaid by the trust (or 
a person related to the trust) is treated 
as a single obligation if the trans-
actions giving rise to the obligations 
are structured with a principal purpose 
to avoid the application of this provi-
sion. 

(3) Obligations that cease to be quali-
fied. If an obligation treated as a quali-
fied obligation subsequently fails to be 
a qualified obligation (e.g., renegoti-
ation of the terms of the obligation 
causes the term of the obligation to ex-
ceed five years), the U.S. transferor is 
treated as making a transfer to the 
trust in an amount equal to the origi-
nal obligation’s adjusted issue price 
(within the meaning of § 1.1275–1(b)) 
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plus any accrued but unpaid qualified 
stated interest (within the meaning of 
§ 1.1273–1(c)) as of the date of the subse-
quent event that causes the obligation 
to no longer be a qualified obligation. 
If the maturity date is extended be-
yond five years by reason of the 
issuance of a subsequent obligation by 
the trust (or person related to the 
trust), the amount of the transfer will 
not exceed the issue price of the subse-
quent obligation. The subsequent obli-
gation is separately tested to deter-
mine if it is a qualified obligation. 

(4) Transfers resulting from failed quali-
fied obligations. In general, a transfer 
resulting from a failed qualified obliga-
tion is deemed to occur on the date of 
the subsequent event that causes the 
obligation to no longer be a qualified 
obligation. However, based on all of the 
facts and circumstances, the Commis-
sioner may deem a transfer to have oc-
curred on any date on or after the issue 
date of the original obligation. For ex-
ample, if at the time the original obli-
gation was issued, the transferor knew 
or had reason to know that the obliga-
tion would not be repaid, the Commis-
sioner could deem the transfer to have 
occurred on the issue date of the origi-
nal obligation. 

(5) Renegotiated loans. Any loan that 
is renegotiated, extended, or revised is 
treated as a new loan, and any transfer 
of funds to a foreign trust after such 
renegotiation, extension, or revision 
under a pre-existing loan agreement is 
treated as a transfer subject to this 
section. 

(6) Principal repayments. The payment 
of principal with respect to any obliga-
tion that is not treated as a qualified 
obligation under this paragraph is 
taken into account on and after the 
date of the payment in determining the 
portion of the trust attributable to the 
property transferred. 

(7) Examples. The rules of this para-
graph (d) are illustrated by the fol-
lowing examples. In the examples, A 
and B are U.S. residents and FT is a 
foreign trust. The examples are as fol-
lows:

Example 1. Demand loan. A transfers 500X to 
FT in exchange for a demand note that per-
mits A to require repayment by FT at any 
time. A is a related person (as defined in 
§ 1.679–1(c)(5)) with respect to FT. Because 

FT’s obligation to A could remain out-
standing for more than five years, the obli-
gation is not a qualified obligation within 
the meaning of paragraph (d) of this section 
and, pursuant to paragraph (c) of this sec-
tion, it is not taken into account for pur-
poses of determining whether A’s transfer is 
eligible for the fair market value exception 
of paragraph (a)(4) of this section. Accord-
ingly, § 1.679–1 applies with respect to the full 
500X transfer to FT.

Example 2. Private annuity. A transfers 
4000X to FT in exchange for an annuity from 
the foreign trust that will pay A 100X per 
year for the rest of A’s life. A is a related 
person (as defined in § 1.679–1(c)(5)) with re-
spect to FT. Because FT’s obligation to A 
could remain outstanding for more than five 
years, the obligation is not a qualified obli-
gation within the meaning of paragraph 
(d)(1) of this section and, pursuant to para-
graph (c) of this section, it is not taken into 
account for purposes of determining whether 
A’s transfer is eligible for the fair market 
value exception of paragraph (a)(4) of this 
section. Accordingly, § 1.679–1 applies with 
respect to the full 4000X transfer to FT.

Example 3. Loan to unrelated foreign trust. B 
transfers 1000X to FT in exchange for an obli-
gation of the trust. The term of the obliga-
tion is fifteen years. B is not a related person 
(as defined in § 1.679–1(c)(5)) with respect to 
FT. Because B is not a related person, the 
fair market value of the obligation received 
by B is taken into account for purposes of 
determining whether B’s transfer is eligible 
for the fair market value exception of para-
graph (a)(4) of this section, even though the 
obligation is not a qualified obligation with-
in the meaning of paragraph (d)(1) of this 
section.

Example 4. Transfer for an obligation with 
term in excess of 5 years. A transfers property 
that has a fair market value of 5000X to FT 
in exchange for an obligation of the trust. 
The term of the obligation is ten years. A is 
a related person (as defined in § 1.679–1(c)(5)) 
with respect to FT. Because the term of the 
obligation is greater than five years, the ob-
ligation is not a qualified obligation within 
the meaning of paragraph (d)(1) of this sec-
tion and, pursuant to paragraph (c) of this 
section, it is not taken into account for pur-
poses of determining whether A’s transfer is 
eligible for the fair market value exception 
of paragraph (a)(4) of this section. Accord-
ingly, § 1.679–1 applies with respect to the full 
5000X transfer to FT.

Example 5. Transfer for a qualified obligation. 
The facts are the same as in Example 4, ex-
cept that the term of the obligation is 3 
years. Assuming the other requirements of 
paragraph (d)(1) of this section are satisfied, 
the obligation is a qualified obligation and 
its adjusted issue price is taken into account 
for purposes of determining whether A’s 
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transfer is eligible for the fair market value 
exception of paragraph (a)(4) of this section.

Example 6. Effect of subsequent obligation on 
original obligation. A transfers property that 
has a fair market value of 1000X to FT in ex-
change for an obligation that satisfies the 
requirements of paragraph (d)(1) of this sec-
tion. A is a related person (as defined in 
§ 1.679–1(c)(5)) with respect to FT. Two years 
later, A transfers an additional 2000X to FT 
and receives another obligation from FT that 
has a maturity date four years from the date 
that the second obligation was issued. Under 
paragraph (d)(2) of this section, the original 
obligation is deemed to have the maturity 
date of the second obligation. Under para-
graph (a) of this section, A is treated as hav-
ing made a transfer in an amount equal to 
the original obligation’s adjusted issue price 
(within the meaning of § 1.1275–1(b)) plus any 
accrued but unpaid qualified stated interest 
(within the meaning of § 1.1273–1(c)) as of the 
date of issuance of the second obligation. 
The second obligation is tested separately to 
determine whether it is a qualified obliga-
tion for purposes of applying paragraph (a) of 
this section to the second transfer.

[T.D. 8955, 66 FR 37889, July 20, 2001]

§ 1.679–5 Pre-immigration trusts. 
(a) In general. If a nonresident alien 

individual becomes a U.S. person and 
the individual has a residency starting 
date (as determined under section 
7701(b)(2)(A)) within 5 years after di-
rectly or indirectly transferring prop-
erty to a foreign trust (the original 
transfer), the individual is treated as 
having transferred to the trust on the 
residency starting date an amount 
equal to the portion of the trust attrib-
utable to the property transferred by 
the individual in the original transfer. 

(b) Special rules—(1) Change in grantor 
trust status. For purposes of paragraph 
(a) of this section, if a nonresident 
alien individual who is treated as own-
ing any portion of a trust under the 
provisions of subpart E of part I of sub-
chapter J, chapter 1 of the Internal 
Revenue Code, subsequently ceases to 
be so treated, the individual is treated 
as having made the original transfer to 
the foreign trust immediately before 
the trust ceases to be treated as owned 
by the individual. 

(2) Treatment of undistributed income. 
For purposes of paragraph (a) of this 
section, the property deemed trans-
ferred to the foreign trust on the resi-
dency starting date includes undistrib-
uted net income, as defined in section 

665(a), attributable to the property 
deemed transferred. Undistributed net 
income for periods before the individ-
ual’s residency starting date is taken 
into account only for purposes of deter-
mining the amount of the property 
deemed transferred. 

(c) Examples. The rules of this section 
are illustrated by the following exam-
ples:

Example 1. Nonresident alien becomes resident 
alien. On January 1, 2002, A, a nonresident 
alien individual, transfers property to a for-
eign trust, FT. On January 1, 2006, A becomes 
a resident of the United States within the 
meaning of section 7701(b)(1)(A) and has a 
residency starting date of January 1, 2006, 
within the meaning of section 7701(b)(2)(A). 
Under paragraph (a) of this section, A is 
treated as a U.S. transferor and is deemed to 
transfer the property to FT on January 1, 
2006. Under paragraph (b)(2) of this section, 
the property deemed transferred to FT on 
January 1, 2006, includes the undistributed 
net income of the trust, as defined in section 
665(a), attributable to the property origi-
nally transferred.

Example 2. Nonresident alien loses power to 
revest property. On January 1, 2002, A, a non-
resident alien individual, transfers property 
to a foreign trust, FT. A has the power to 
revest absolutely in himself the title to such 
property transferred and is treated as the 
owner of the trust pursuant to sections 676 
and 672(f). On January 1, 2008, the terms of 
FT are amended to remove A’s power to 
revest in himself title to the property trans-
ferred, and A ceases to be treated as the 
owner of FT. On January 1, 2010, A becomes 
a resident of the United States. Under para-
graph (b)(1) of this section, for purposes of 
paragraph (a) of this section A is treated as 
having originally transferred the property to 
FT on January 1, 2008. Because this date is 
within five years of A’s residency starting 
date, A is deemed to have made a transfer to 
the foreign trust on January 1, 2010, his resi-
dency starting date. Under paragraph (b)(2) 
of this section, the property deemed trans-
ferred to the foreign trust on January 1, 2010, 
includes the undistributed net income of the 
trust, as defined in section 665(a), attrib-
utable to the property deemed transferred.

[T.D. 8955, 66 FR 37889, July 20, 2001]

§ 1.679–6 Outbound migrations of do-
mestic trusts. 

(a) In general. Subject to the provi-
sions of paragraph (b) of this section, if 
an individual who is a U.S. person 
transfers property to a trust that is not 
a foreign trust, and such trust becomes 
a foreign trust while the U.S. person is 
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alive, the U.S. individual is treated as 
a U.S. transferor and is deemed to 
transfer the property to a foreign trust 
on the date the domestic trust becomes 
a foreign trust. 

(b) Amount deemed transferred. For 
purposes of paragraph (a) of this sec-
tion, the property deemed transferred 
to the trust when it becomes a foreign 
trust includes undistributed net in-
come, as defined in section 665(a), at-
tributable to the property previously 
transferred. Undistributed net income 
for periods prior to the migration is 
taken into account only for purposes of 
determining the portion of the trust 
that is attributable to the property 
transferred by the U.S. person. 

(c) Example. The following example 
illustrates the rules of this section. For 
purposes of the example, A is a resident 
alien, B is A’s son, who is a resident 
alien, and DT is a domestic trust. The 
example is as follows:

Example. Outbound migration of domestic 
trust. On January 1, 2002, A transfers prop-
erty to DT, for the benefit of B. On January 
1, 2003, DT acquires a foreign trustee who has 
the power to determine whether and when 
distributions will be made to B. Under sec-
tion 7701(a)(30)(E) and § 301.7701–7(d)(ii)(A) of 
this chapter, DT becomes a foreign trust on 
January 1, 2003. Under paragraph (a) of this 
section, A is treated as transferring property 
to a foreign trust on January 1, 2003. Under 
paragraph (b) of this section, the property 
deemed transferred to the trust when it be-
comes a foreign trust includes undistributed 
net income, as defined in section 665(a), at-
tributable to the property deemed trans-
ferred.

[T.D. 8955, 66 FR 37889, July 20, 2001]

§ 1.679–7 Effective dates. 
(a) In general. Except as provided in 

paragraph (b) of this section, the rules 
of §§ 1.679–1, 1.679–2, 1.679–3, and 1.679–4 
apply with respect to transfers after 
August 7, 2000. 

(b) Special rules. (1) The rules of 
§ 1.679–4(c) and (d) apply to an obliga-
tion issued after February 6, 1995, 
whether or not in accordance with a 
pre-existing arrangement or under-
standing. For purposes of the rules of 
§ 1.679–4(c) and (d), if an obligation 
issued on or before February 6, 1995, is 
modified after that date, and the modi-
fication is a significant modification 
within the meaning of § 1.1001–3, the ob-

ligation is treated as if it were issued 
on the date of the modification. How-
ever, the penalty provided in section 
6677 applies only to a failure to report 
transfers in exchange for obligations 
issued after August 20, 1996. 

(2) The rules of § 1.679–5 apply to per-
sons whose residency starting date is 
after August 7, 2000. 

(3) The rules of § 1.679–6 apply to 
trusts that become foreign trusts after 
August 7, 2000. 

[T.D. 8955, 66 FR 37889, July 20, 2001]

MISCELLANEOUS

§ 1.681(a)–1 Limitation on charitable 
contributions deductions of trusts; 
scope of section 681. 

Under section 681, the unlimited 
charitable contributions deduction oth-
erwise allowable to a trust under sec-
tion 642(c) is, in general, subject to per-
centage limitations, corresponding to 
those applicable to contributions by an 
individual under section 170(b)(1) (A) 
and (B), under the following cir-
cumstances; 

(a) To the extent that the deduction 
is allocable to ‘‘unrelated business in-
come’’; 

(b) For taxable years beginning be-
fore January 1, 1970, if the trust has en-
gaged in a prohibited transaction; 

(c) For taxable years beginning be-
fore January 1, 1970, if income is accu-
mulated for a charitable purpose and 
the accumulation is (1) unreasonable, 
(2) substantially diverted to a non-
charitable purpose, or (3) invested 
against the interests of the charitable 
beneficiaries. 
Further, if the circumstance set forth 
in paragraph (a) or (c) of this section is 
applicable, the deduction is limited to 
income actually paid out for charitable 
purposes, and is not allowed for income 
only set aside or to be used for those 
purposes. If the circumstance set forth 
in paragraph (b) of this section is appli-
cable, deductions for contributions to 
the trust may be disallowed. The provi-
sions of section 681 are discussed in de-
tail in §§ 1.681(a)–2 through 1.681(c)–1. 
For definition of the term ‘‘income’’, 
see section 643(b) and § 1.643(b)–1. 

[T.D. 6500, 25 FR 11814, Nov. 26, 1960, as 
amended by T.D. 7428, 41 FR 34627, Aug. 16, 
1976]
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