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Section 1.860F–4T also issued under 26 U.S.C. 
860G(c)(3) and (e). 

Section 1.860G–1 also issued under 26 U.S.C. 
860G(a)(1)(B) and (e). 

Section 1.860G–3 also issued under 26 U.S.C. 
860G(b) and 26 U.S.C. 860G(e). 

Section 1.861–2 also issued under 26 U.S.C. 
863(a). 

Section 1.861–3 also issued under 26 U.S.C. 
863(a). 

Section 1.861–8 also issued under 26 U.S.C. 
882(c). 

Section 1.861–9 also issued under 26 U.S.C. 
863(a), 26 U.S.C. 864(e), 26 U.S.C. 865(i), and 
26 U.S.C. 7701(f). 

Section 1.861–10(e) also issued under 26 U.S.C. 
863(a), 26 U.S.C. 864(e), 26 U.S.C. 865(i) and 
26 U.S.C. 7701(f). 

Section 1.861–11 also issued under 26 U.S.C. 
863(a), 26 U.S.C. 864(e), 26 U.S.C. 865(i), and 
26 U.S.C. 7701(f). 

Section 1.861–14 also issued under 26 U.S.C. 
863(a), 26 U.S.C. 864(e), 26 U.S.C. 865(i), and 
26 U.S.C. 7701(f). 

Sections 1.861–8T through 1.861–14T also 
issued under 26 U.S.C. 863(a), 26 U.S.C. 
864(e), 26 U.S.C. 865(i) and 26 U.S.C. 7701(f). 

Section 1.863–1 also issued under 26 U.S.C. 
863(a). 

Section 1.863–2 also issued under 26 U.S.C. 
863. 

Section 1.863–3 also issued under 26 U.S.C. 
863(a) and (b), and 26 U.S.C. 936(h). 

Section 1.863–4 also issued under 26 U.S.C. 
863. 

Section 1.863–6 also issued under 26 U.S.C. 
863. 

Section 1.863–7 is issued under 26 U.S.C. 
863(a). 

Section 1.864–5 also issued under 26 U.S.C. 
7701(l). 

Section 1.864–8T also issued under 26 U.S.C. 
864(d)(8). 

Section 1.865–1 also issued under 26 U.S.C. 
863(a) and 865(j)(1). 

Section 1.865–2 also issued under 26 U.S.C. 
863(a) and 865(j)(1). 

Section 1.871–1 also issued under 26 U.S.C. 
7701(l). 

Section 1.871–7 also issued under 26 U.S.C. 
7701(l). 

Section 1.871–9 also issued under 26 U.S.C. 
7701(b)(11). 

Section 1.874–1T also issued under 26 U.S.C. 
874. 

Section 1.881–2 also issued under 26 U.S.C. 
7701(l). 

Section 1.881–3 also issued under 26 U.S.C. 
7701(l). 

Section 1.881–4 also issued under 26 U.S.C. 
7701(l). 

Section 1.882–4T also issued under 26 U.S.C. 
882(c). 

Section 1.882–5 also issued under 26 U.S.C. 
882, 26 U.S.C. 864(e), 26 U.S.C. 988(d), and 26 
U.S.C. 7701(l). 

Section 1.884–0 also issued under 26 U.S.C. 884 
(g). 

Section 1.884–1 also issued under 26 U.S.C. 884 
(g). 

Section 1.884–1 (d) also issued under 26 U.S.C. 
884 (c) (2) (A). 

Section 1.884–1 (d) (13) (i) also issued under 26 
U.S.C. 884 (c) (2). 

Section 1.884–1 (e) also issued under 26 U.S.C. 
884 (c) (2) (B). 

Section 1.884–2 also issued under 26 U.S.C. 
884(g). 

Section 1.884–2T also issued under 26 U.S.C. 
884 (g). 

Section 1.884–4 also issued under 26 U.S.C. 884 
(g). 

Section 1.884–5 also issued under 26 U.S.C. 884 
(g). 

Section 1.884–5 (e) and (f) also issued under 26 
U.S.C. 884 (e) (4) (C). 

Sections 1.892–1T through 1.892–7T also issued 
under 26 U.S.C. 892(c). 

Section 1.894–1 also issued under 26 U.S.C. 894 
and 7701(l). 

Sections 1.897–5T, 1.897–6T and 1.897–7T also 
issued under 26 U.S.C. 897 (d), (e), (g) and (j) 
and 26 U.S.C. 367(e)(2). 

Sections 1.902–1 and 902–2 also issued under 26 
U.S.C. 902(c)(7). 

Sections 1.904–4 through 1.904–7 also issued 
under 26 U.S.C. 904(d)(5). 

Section 1.904(b)–3 also issued under 26 U.S.C. 
7701(b)(11). 

Section 1.904(f)–(2) also issued under 26 U.S.C. 
904 (f)(3)(b). 

Sections 1.904–4 through 1.904–7 also issued 
under 26 U.S.C. 904(d)(5). 

Section 1.904(i)–1 also issued under 26 U.S.C. 
904(i). 

Sections 1.905–3T and 1.905–4T also issued 
under 26 U.S.C. 989(c)(4). 

Section 1.907(b)–1 is also issued under 26 
U.S.C. 907(b). 

Section 1.907(b)–1T also issued under 26 
U.S.C. 907(b).

SOURCE: T.D. 6500, 25 FR 11910, Nov. 26, 1960; 
25 FR 14021, Dec. 31, 1960, unless otherwise 
noted.

REGULATED INVESTMENT COMPA-
NIES AND REAL ESTATE INVEST-
MENT TRUSTS

§ 1.851–1 Definition of regulated in-
vestment company.

(a) In general. The term ‘‘regulated 
investment company’’ is defined to 
mean any domestic corporation (other 
than a personal holding company as de-
fined in section 542) which meets (1) the 
requirements of section 851(a) and 
paragraph (b) of this section, and (2) 
the limitations of section 851(b) and 
§ 1.851–2. As to the definition of the 
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term ‘‘corporation’’, see section 
7701(a)(3). 

(b) Requirement. To qualify as a regu-
lated investment company, a corpora-
tion must be: 

(1) Registered at all times during the 
taxable year, under the Investment 
Company Act of 1940, as amended (15 
U.S.C. 80a–1 to 80b–2), either as a man-
agement company or a unit investment 
trust, or 

(2) A common trust fund or similar 
fund excluded by section 3(c)(3) of the 
Investment Company Act of 1940 (15 
U.S.C. 80a–3(c)) from the definition of 
‘‘investment company’’ and not in-
cluded in the definition of ‘‘common 
trust fund’’ by section 584(a).

§ 1.851–2 Limitations. 
(a) Election to be a regulated investment 

company. Under the provisions of sec-
tion 851(b)(1), a corporation, even 
though it satisfies the other require-
ments of part I, subchapter M, chapter 
1 of the Code, for the taxable year, will 
not be considered a regulated invest-
ment company for such year, within 
the meaning of such part I, unless it 
elects to be a regulated investment 
company for such taxable year, or has 
made such an election for a previous 
taxable year which began after Decem-
ber 31, 1941. The election shall be made 
by the taxpayer by computing taxable 
income as a regulated investment com-
pany in its return for the first taxable 
year for which the election is applica-
ble. No other method of making such 
election is permitted. An election once 
made is irrevocable for such taxable 
year and all succeeding taxable years. 

(b) Gross income requirement—(1) Gen-
eral rule. Section 851(b) (2) and (3) pro-
vides that (i) at least 90 percent of the 
corporation’s gross income for the tax-
able year must be derived from divi-
dends, interest, and gains from the sale 
or other disposition of stocks or securi-
ties, and (ii) less than 30 percent of its 
gross income must have been derived 
from the sale or other disposition of 
stock or securities held for less than 
three months. In determining the gross 
income requirements under section 
851(b) (2) and (3), a loss from the sale or 
other disposition of stock or securities 
does not enter into the computation. A 
determination of the period for which 

stock or securities have been held shall 
be governed by the provisions of sec-
tion 1223 insofar as applicable. 

(2) Special rules. (i) For purposes of 
section 851(b)(2), there shall be treated 
as dividends amounts which are in-
cluded in gross income for the taxable 
year under section 951(a)(1)(A)(i) to the 
extent that (a) a distribution out of a 
foreign corporation’s earnings and 
profits of the taxable year is not in-
cluded in gross income by reason of 
section 959 (a)(1), and (b) the earnings 
and profits are attributable to the 
amounts which were so included in 
gross income under section 
951(a)(1)(A)(i). For allocation of dis-
tributions to earnings and profits of 
foreign corporations, see § 1.959–3. The 
provisions of this subparagraph shall 
apply with respect to taxable years of 
controlled foreign corporations begin-
ning after December 31, 1975, and to 
taxable years of United States share-
holders (within the meaning of section 
951(b) within which or with which such 
taxable years of such controlled foreign 
corporations end. 

(ii) For purposes of subdivision (i) of 
this subparagraph, if by reason of sec-
tion 959(a)(1) a distribution of a foreign 
corporation’s earnings and profits for a 
taxable year described in section 
959(c)(2) is not included in a share-
holder’s gross income, then such dis-
tribution shall be allocated proportion-
ately between amounts attributable to 
amounts included under each clause of 
section 951(a)(1)(A). Thus, for example, 
M is a United States shareholder in X 
Corporation, a controlled foreign cor-
poration. M and X each use the cal-
endar year as the taxable year. For 
1977, M is required by section 
951(a)(1)(a) to include $3,000 in its gross 
income, $1,000 of which is included 
under clause (i) thereof. In 1977, M re-
ceived a distribution described in sec-
tion 959(c)(2) of $2,700 out of X’s earn-
ings and profits for 1977, which is, by 
reason of section 959(a)(1), excluded 
from M’s gross income. The amount of 
the distribution attributable to the 
amount included under section 
951(a)(1)(A)(i) is $900, i.e., $2,700 multi-
plied by ($1,000/$3,000). 

(c) Diversification of investments. (1) 
Subparagraph (A) of section 851(b)(4) 
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requires that at the close of each quar-
ter of the taxable year at least 50 per-
cent of the value of the total assets of 
the taxpayer corporation be rep-
resented by one or more of the fol-
lowing: 

(i) Cash and cash items, including re-
ceivables; 

(ii) Government securities; 
(iii) Securities of other regulated in-

vestment companies; or 
(iv) Securities (other than those de-

scribed in subdivisions (ii) and (iii) of 
this subparagraph) of any one or more 
issuers which meet the following limi-
tations: (a) The entire amount of the 
securities of the issuer owned by the 
taxpayer corporation is not greater in 
value than 5 percent of the value of the 
total assets of the taxpayer corpora-
tion, and (b) the entire amount of the 
securities of such issuer owned by the 
taxpayer corporation does not rep-
resent more than 10 percent of the out-
standing voting securities of such 
issuer. For the modification of the per-
centage limitations applicable in the 
case of certain venture capital invest-
ment companies, see section 851(e) and 
§ 1.851–6. 
Assuming that at least 50 percent of 
the value of the total assets of the cor-
poration satisfies the requirements 
specified in this subparagraph, and 
that the limiting provisions of subpara-
graph (B) of section 851(b)(4) and sub-
paragraph (2) of this paragraph are not 
violated, the corporation will satisfy 
the requirements of section 851(b)(4), 
notwithstanding that the remaining 
assets do not satisfy the diversification 
requirements of subparagraph (A) of 
section 851(b)(4). For example, a cor-
poration may own all the stock of an-
other corporation, provided it other-
wise meets the requirements of sub-
paragraphs (A) and (B) of section 
851(b)(4). 

(2) Subparagraph (B) of section 
851(b)(4) prohibits the investment at 
the close of each quarter of the taxable 
year of more than 25 percent of the 
value of the total assets of the corpora-
tion (including the 50 percent or more 
mentioned in subparagraph (A) of sec-
tion 851(b)(4)) in the securities (other 
than Government securities or the se-
curities of other regulated investment 
companies) of any one issuer, or of two 

or more issuers which the taxpayer 
company controls and which are en-
gaged in the same or similar trades or 
businesses or related trades or busi-
nesses, including such issuers as are 
merely a part of a unit contributing to 
the completion and sale of a product or 
the rendering of a particular service. 
Two or more issuers are not considered 
as being in the same or similar trades 
or businesses merely because they are 
engaged in the broad field of manufac-
turing or of any other general classi-
fication of industry, but issuers shall 
be construed to be engaged in the same 
or similar trades or businesses if they 
are engaged in a distinct branch of 
business, trade, or manufacture in 
which they render the same kind of 
service or produce or deal in the same 
kind of product, and such service or 
products fulfill the same economic 
need. If two or more issuers produce 
more than one product or render more 
than one type of service, then the chief 
product or service of each shall be the 
basis for determining whether they are 
in the same trade or business. 

[T.D. 6500, 25 FR 11910, Nov. 26, 1960, as 
amended by T.D. 6598, 27 FR 4090, Apr. 28, 
1962; T.D. 7555, 43 FR 32753, July 28, 1978]

§ 1.851–3 Rules applicable to section 
851(b)(4). 

In determining the value of the tax-
payer’s investment in the securities of 
any one issuer, for the purposes of sub-
paragraph (B) of section 851(b)(4), there 
shall be included its proper proportion 
of the investment of any other corpora-
tion, a member of a controlled group, 
in the securities of such issuer. See ex-
ample 4 in § 1.851–5. For purposes of 
§§ 1.851–2, 1.851–4, 1.851–5, and 1.851–6, the 
terms ‘‘controls’’, ‘‘controlled group’’, 
and ‘‘value’’ have the meaning assigned 
to them by section 851(c). All other 
terms used in such sections have the 
same meaning as when used in the In-
vestment Company Act of 1940 (15 
U.S.C., chapter 2D) or that act as 
amended.

§ 1.851–4 Determination of status. 
With respect to the effect which cer-

tain discrepancies between the value of 
its various investments and the re-
quirements of section 851(b)(4) and 
paragraph (c) of § 1.851–2, or the effect 
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that the elimination of such discrep-
ancies will have on the status of a com-
pany as a regulated investment com-
pany for purposes of part I, subchapter 
M, chapter 1 of the Code, see section 
851(d). A company claiming to be a reg-
ulated investment company shall keep 
sufficient records as to investments so 
as to be able to show that it has com-
plied with the provisions of section 851 
during the taxable year. Such records 
shall be kept at all times available for 
inspection by any internal revenue offi-
cer or employee and shall be retained 
so long as the contents thereof may be-
come material in the administration of 
any internal revenue law. 

[T.D. 6598, 27 FR 4090, Apr. 28, 1962]

§ 1.851–5 Examples. 
The provisions of section 851 may be 

illustrated by the following examples:

Example 1. Investment Company W at the 
close of its first quarter of the taxable year 
has its assets invested as follows:

Percent 

Cash ....................................................................... 5
Government securities ........................................... 10
Securities of regulated investment companies ...... 20
Securities of Corporation A ................................... 10
Securities of Corporation B ................................... 15
Securities of Corporation C ................................... 20
Securities of various corporations (not exceeding 

5 percent of its assets in any one company) .... 20

Total ............................................................ 100

Investment Company W owns all of the vot-
ing stock of Corporations A and B, 15 percent 
of the voting stock of Corporation C, and less 
than 10 percent of the voting stock of the 
other corporations. None of the corporations 
is a member of a controlled group. Invest-
ment Company W meets the requirements 
under section 851(b)(4) at the end of its first 
quarter. It complies with subparagraph (A) 
of section 851(b)(4) since it has 55 percent of 
its assets invested as provided in such sub-
paragraph. It complies with subparagraph 
(B) of section 851(b)(4) since it does not have 
more than 25 percent of its assets invested in 
the securities of any one issuer, or of two or 
more issuers which it controls.

Example 2. Investment Company V at the 
close of a particular quarter of the taxable 
year has its assets invested as follows:

Percent 

Cash ....................................................................... 10
Government securities ........................................... 35
Securities of Corporation A ................................... 7
Securities of Corporation B ................................... 12
Securities of Corporation C ................................... 15

Percent 

Securities of Corporation D ................................... 21

Total ............................................................ 100

Investment Company V fails to meet the re-
quirements of subparagraph (A) of section 
851(b)(4) since its assets invested in Corpora-
tions A, B, C, and D exceed in each case 5 
percent of the value of the total assets of the 
company at the close of the particular quar-
ter.

Example 3. Investment Company X at the 
close of the particular quarter of the taxable 
year has its assets invested as follows:

Percent 

Cash and Government securities .......................... 20
Securities of Corporation A ................................... 5
Securities of Corporation B ................................... 10
Securities of Corporation C ................................... 25
Securities of various corporations (not exceeding 

5 percent of its assets in any one company) .... 40

Total ............................................................ 100

Investment Company X owns more than 20 
percent of the voting power of Corporations 
B and C and less than 10 percent of the vot-
ing power of all of the other corporations. 
Corporation B manufactures radios and Cor-
poration C acts as its distributor and also 
distributes radios for other companies. In-
vestment Company X fails to meet the re-
quirements of subparagraph (B) of section 
851(b)(4) since it has 35 percent of its assets 
invested in the securities of two issuers 
which it controls and which are engaged in 
related trades or businesses.

Example 4. Investment Company Y at the 
close of a particular quarter of the taxable 
year has its assets invested as follows:

Percent 

Cash and Government securities .......................... 15
Securities of Corporation K (a regulated invest-

ment company) .................................................. 30
Securities of Corporation A ................................... 10
Securities of Corporation B ................................... 20
Securities of various corporations (not exceeding 

5 percent of its assets in any one company) .... 25

Total ............................................................ 100

Corporation K has 20 percent of its assets in-
vested in Corporation L and Corporation L 
has 40 percent of its assets invested in Cor-
poration B. Corporation A also has 30 per-
cent of its assets invested in Corporation B, 
and owns more than 20 percent of the voting 
power in Corporation B. Investment Com-
pany Y owns more than 20 percent of the vot-
ing power of Corporations A and K. Corpora-
tion K owns more than 20 percent of the vot-
ing power of Corporation L, and Corporation 
L owns more than 20 percent of the voting 
power of Corporation L. Investment Com-
pany Y is disqualified under subparagraph 
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(B) of section 851(b)(4) since more than 25 
percent of its assets are considered invested 
in Corporation B as shown by the following 
calculation:

Percent 

Percentage of assets invested directly in Cor-
poration B ........................................................... 20.0

Percentage invested through the controlled 
group, Y-K-L-B (40 percent of 20 percent of 30 
percent) .............................................................. 2.4

Percentage invested in the controlled group, Y-A-
B (30 percent of 10 percent) .............................. 3.0

Total percentage of assets of investment 
Company Y invested in Corporation B 25.4

Example 5. Investment Company Z, which 
keeps its books and makes its returns on the 
basis of the calendar year, at the close of the 
first quarter of 1955 meets the requirements 
of section 851(b)(4) and has 20 percent of its 
assets invested in Corporation A. Later dur-
ing the taxable year it makes distributions 
to its shareholders and because of such dis-
tributions it finds at the close of the taxable 
year that it has more than 25 percent of its 
remaining assets invested in Corporation A. 
Investment Company Z does not lose its sta-
tus as a regulated investment company for 
the taxable year 1955 because of such dis-
tributions, nor will it lose its status as a reg-
ulated investment company for 1956 or any 
subsequent year solely as a result of such 
distributions.

Example 6. Investment Company Q, which 
keeps its books and makes its returns on the 
basis of a calendar year, at the close of the 
first quarter of 1955, meets the requirements 
of section 851(b)(4) and has 20 percent of its 
assets invested in Corporation P. At the 
close of the taxable year 1955, it finds that it 
has more than 25 percent of its assets in-
vested in Corporation P. This situation re-
sults entirely from fluctuations in the mar-
ket values of the securities in Investment 
Company Q’s portfolio and is not due in 
whole or in part to the acquisition of any se-
curity or other property. Corporation Q does 
not lose its status as a regulated investment 
company for the taxable year 1955 because of 
such fluctuations in the market values of the 
securities in its portfolio, nor will it lose its 
status as a regulated investment company 
for 1956 or any subsequent year solely as a 
result of such market value fluctuations.

§ 1.851–6 Investment companies fur-
nishing capital to development cor-
porations. 

(a) Qualifying requirements. (1) In the 
case of a regulated investment com-
pany which furnishes capital to devel-
opment corporations, section 851 (e) 
provides an exception to the rule relat-
ing to the diversification of invest-
ments, made applicable to regulated 

investment companies by section 
851(b)(4)(A). This exception (as provided 
in paragraph (b) of this section) is 
available only to registered manage-
ment investment companies which the 
Securities and Exchange Commission 
determines, in accordance with regula-
tions issued by it, and certifies to the 
Secretary or his delegate, not earlier 
than 60 days before the close of the tax-
able year of such investment company, 
to be principally engaged in the fur-
nishing of capital to other corporations 
which are principally engaged in the 
development or exploitation of inven-
tions, technological improvements, 
new processes, or products not pre-
viously generally available. 

(2) For the purpose of the aforemen-
tioned determination and certification, 
unless the Securities and Exchange 
Commission determines otherwise, a 
corporation shall be considered to be 
principally engaged in the development 
or exploitation of inventions, techno-
logical improvements, new processes, 
or products not previously generally 
available, for at least 10 years after the 
date of the first acquisition of any se-
curity in such corporation or any pred-
ecessor thereof by such investment 
company if at the date of such acquisi-
tion the corporation or its predecessor 
was principally so engaged, and an in-
vestment company shall be considered 
at any date to be furnishing capital to 
any company whose securities it holds 
if within 10 years before such date it 
had acquired any of such securities, or 
any securities surrendered in exchange 
therefor, from such other company or 
its predecessor. 

(b) Exception to general rule. (1) The 
registered management investment 
company, which for the taxable year 
meets the requirements of paragraph 
(a) of this section, may (subject to the 
limitations of section 851(e)(2) and 
paragraph (c) of this section) in the 
computation of 50 percent of the value 
of its assets under section 851(b)(4)(A) 
and paragraph (c)(1) of § 1.851–2 for any 
quarter of such taxable year, include 
the value of any securities of an issuer 
(whether or not the investment com-
pany owns more than 10 percent of the 
outstanding voting securities of such 
issuer) if at the time of the latest ac-
quisition of any securities of such 
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issuer the basis of all such securities in 
the hands of the investment company 
does not exceed 5 percent of the value 
of the total assets of the investment 
company at that time. The exception 
provided by section 851(e)(1) and this 
subparagraph is not applicable to the 
securities of an issuer if the invest-
ment company has continuously held 
any security of such issuer or of any 
predecessor company (as defined in 
paragraph (d) of this section) for 10 or 
more years preceding such quarter of 
the taxable year. The rule of section 
851(e)(1) with respect to the relation-
ship of the basis of the securities of an 
issuer to the value of the total assets 
of the investment company is, in sub-
stance, a qualification of the 5-percent 
limitation in section 851(b)(4)(A)(ii) and 
paragraph (c)(1)(iv) of § 1.851–2. All 
other provisions and requirements of 
section 851 and §§ 1.851–1 through 1.851–
6 are applicable in determining wheth-
er such registered management invest-
ment company qualifies as a regulated 
investment company. 

(2) The application of subparagraph 
(1) of this paragraph may be illustrated 
by the following examples:

Example 1. (i) The XYZ Corporation, a regu-
lated investment company, qualified under 
section 851(e) as an investment company fur-
nishing capital to development corporations. 
On June 30, 1954, the XYZ Corporation pur-
chased 1,000 shares of the stock of the A Cor-
poration at a cost of $30,000. On June 30, 1954, 
the value of the total assets of the XYZ Cor-
poration was $1,000,000. Its investment in the 
stock of the A Corporation ($30,000) com-
prised 3 percent of the value of its total as-
sets, and it therefore met the requirements 
prescribed by section 851(b)(4)(A)(ii) as modi-
fied by section 851(e)(1). 

(ii) On June 30, 1955, the value of the total 
assets of the XYZ Corporation was $1,500,000 
and the 1,000 shares of stock of the A Cor-
poration which the XYZ Corporation owned 
appreciated in value so that they were then 
worth $60,000. On that date, the XYZ Invest-
ment Company increased its investment in 
the stock of the A Corporation by the pur-
chase of an additional 500 shares of that 
stock at a total cost of $30,000. The securities 
of the A Corporation owned by the XYZ Cor-
poration had a value of $90,000 (6 percent of 
the value of the total assets of the XYZ Cor-
poration) which exceeded the limit provided 
by section 851(b)(4)(A)(ii). However, the in-
vestment of the XYZ Corporation in the A 
Corporation on June 30, 1955, qualified under 
section 851(b)(4)(A) as modified by section 

851(e)(1), since the basis of those securities to 
the investment company did not exceed 5 
percent of the value of its total assets as of 
June 30, 1955, illustrated as follows:

Basis to the XYZ Corporation of the A Corpora-
tion’s stock acquired on June 30, 1954 ............. $30,000

Basis of the 500 shares of the A Corporation’s 
stock acquired by the XYZ Corporation on June 
30, 1955 ............................................................. 30,000

Basis of all stock of A Corporation ............. 60,000

Basis of stock of A Corporation ($60,000)/
Value of XYZ Corporation’s total assets 
at June 30, 1955, time of the latest acqui-
sition ($1,500,000)=4 percent

Example 2. The same facts existed as in ex-
ample 1, except that on June 30, 1955, the 
XYZ Corporation increased its investment in 
the stock of the A Corporation by the pur-
chase of an additional 1,000 shares of that 
stock (instead of 500 shares) at a total cost of 
$60,000. No part of the investment of the XYZ 
Corporation in the A Corporation qualified 
under the 5 percent limitation provided by 
section 851(b)(4)(A) as modified by section 
851(e)(1), illustrated as follows:

Basis to the XYZ Corporation of the 1,000 shares 
of the A Corporation’s stock acquired on June 
30, 1954 ............................................................. $30,000

Basis of the 1,000 shares of the A Corporation’s 
stock acquired on June 30, 1955 ...................... 60,000

Total ............................................................ 90,000

Basis of stock of A Corporation ($90,000)/
Value of XYZ Corporation’s total assets 
at June 30, 1955, time of the latest acqui-
sition ($1,500,000)= 6 percent

Example 3. The same facts existed as in ex-
ample 2 and on June 30, 1956, the XYZ Cor-
poration increased its investment in the 
stock of the A Corporation by the purchase 
of an additional 100 shares of that stock at a 
total cost of $6,000. On June 30, 1956, the 
value of the total assets of the XYZ Corpora-
tion was $2,000,000 and on that date the in-
vestment in the A Corporation qualified 
under section 851(b)(4)(A) as modified by sec-
tion 851(e)(1) illustrated as follows:

Basis to the XYZ Corporation of investments in 
the A Corporation’s stock: 

1,000 shares acquired June 30, 1954 ........... $30,000
1,000 shares acquired June 30, 1955 ........... 60,000
100 shares acquired June 30, 1956 .............. 6,000

Total ............................................................ 96,000

Basis of stock of A Corporation ($96,000)/
Value of XYZ Corporation’s total assets 
at June 30, 1956, time of the latest acqui-
sition ($2,000,000)=4.8 percent
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(c) Limitation. Section 851(e) and this 
section do not apply in the quarterly 
computation of 50 percent of the value 
of the assets of an investment company 
under subparagraph (A) of section 
851(b)(4) and paragraph (c)(1) of § 1.851–
2 for any taxable year if at the close of 
any quarter of such taxable year more 
than 25 percent of the value of its total 
assets (including the 50 percent or 
more mentioned in such subparagraph 
(A)) is represented by securities (other 
than Government securities or the se-
curities of other regulated investment 
companies) of issuers as to each of 
which such investment company (1) 
holds more than 10 percent of the out-
standing voting securities of such 
issuer, and (2) has continuously held 
any security of such issuer (or any se-
curity of a predecessor of such issuer) 
for 10 or more years preceding such 
quarter, unless the value of its total 
assets so represented is reduced to 25 
percent or less within 30 days after the 
close of such quarter. 

(d) Definition of predecessor company. 
As used in section 851(e) and this sec-
tion, the term ‘‘predecessor company’’ 
means any corporation the basis of 
whose securities in the hands of the in-
vestment company was, under the pro-
visions of section 358 or corresponding 
provisions of prior law, the same in 
whole or in part as the basis of any of 
the securities of the issuer and any cor-
poration with respect to whose securi-
ties any of the securities of the issuer 
were received directly or indirectly by 
the investment company in a trans-
action or series of transactions involv-
ing nonrecognition of gain or loss in 
whole or in part. The other terms used 
in this section have the same meaning 
as when used in section 851(b)(4). See 
paragraph (c) of § 1.851–2 and § 1.851–3.

§ 1.851–7 Certain unit investment 
trusts. 

(a) In general. For purposes of the In-
ternal Revenue Code, a unit invest-
ment trust (as defined in paragraph (d) 
of this section) shall not be treated as 
a person (as defined in section 
7701(a)(1)) except for years ending be-
fore January 1, 1969. A holder of an in-
terest in such a trust will be treated as 
directly owning the assets of such trust 
for taxable years of such holder which 

end with or within any year of the 
trust to which section 851(f) and this 
section apply. 

(b) Treatment of unit investment trust. 
A unit investment trust shall not be 
treated as an individual, a trust estate, 
partnership, association, company, or 
corporation for purposes of the Inter-
nal Revenue Code. Accordingly, a unit 
investment trust is not a taxpayer sub-
ject to taxation under the Internal 
Revenue Code. No gain or loss will be 
recognized by the unit investment 
trust if such trust distributes a hold-
er’s proportionate share of the trust as-
sets in exchange for his interest in the 
trust. Also, no gain or loss will be rec-
ognized by the unit investment trust if 
such trust sells the holder’s propor-
tionate share of the trust assets and 
distributes the proceeds from such 
share to the holder in exchange for his 
interest in the trust. 

(c) Treatment of holder of interest in 
unit investment trust. (1) Each holder of 
an interest in a unit investment trust 
shall be treated (to the extent of such 
interest) as owning a proportionate 
share of the assets of the trust. Accord-
ingly, if the trust distributes to the 
holder of an interest in such trust his 
proportionate share of the trust assets 
in exchange for his interest in the 
trust, no gain or loss shall be recog-
nized by such holder (or by any other 
holder of an interest in such trust). For 
purposes of this paragraph, each pur-
chase of an interest in the trust by the 
holder will be considered a separate in-
terest in the trust. Items of income, 
gain, loss, deduction, or credit received 
by the trust or a custodian thereof 
shall be taxed to the holders of inter-
ests in the trust (and not to the trust) 
as though they had received their pro-
portionate share of the items directly 
on the date such items were received 
by the trust or custodian. 

(2) The basis of the assets of such 
trust which are treated under subpara-
graph (1) of this paragraph as being 
owned by the holder of an interest in 
such trust shall be the same as the 
basis of his interest in such trust. Ac-
cordingly, the amount of the gain or 
loss recognized by the holder upon the 
sale by the unit investment trust of 
the holder’s pro rata share of the trust 
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assets shall be determined with ref-
erence the basis, of his interest in the 
trust. Also, the basis of the assets re-
ceived by the holder, if the trust dis-
tributes a holder’s pro rata share of the 
trust assets in exchange for his inter-
est in the trust, will be the same as the 
basis of his interest in the trust. If the 
unit investment trust sells less than 
all of the holder’s pro rata share of the 
trust assets and the holder retains an 
interest in the trust, the amount of the 
gain or loss recognized by the holder 
upon the sale shall be determined with 
reference to the basis of his interest in 
the assets sold by the trust, and the 
basis of his interest in the trust shall 
be reduced accordingly. If the trust dis-
tributes a portion of the holder’s pro 
rata share of the trust assets in ex-
change for a portion of his interest in 
the trust, the basis of the assets re-
ceived by the holder shall be deter-
mined with reference to the basis of his 
interest in the assets distributed by 
the trust, and the basis of his interest 
in the trust shall be reduced accord-
ingly. For purposes of this subpara-
graph the basis of the holder’s interest 
in assets sold by the trust or distrib-
uted to him shall be an amount which 
bears the same relationship to the 
basis of his total interest in the trust 
that the fair market value of the assets 
so sold or distributed bears to the fair 
market value of such total interest in 
the trust, such fair market value to be 
determined on the date of such sale or 
distribution. 

(3) The period for which the holder of 
an interest in such trust has held the 
assets of the trust which are treated 
under subparagraph (1) of this para-
graph as being owned by him is the 
same as the period for which such hold-
er has held his interest in such trust. 
Accordingly, the character of the gain, 
loss, deduction, or credit recognized by 
the holder upon the sale by the unit in-
vestment trust of the holder’s propor-
tionate share of the trust assets shall 
be determined with reference to the pe-
riod for which he has held his interest 
in the trust. Also, the holding period of 
the assets received by the holder if the 
trust distributes the holder’s propor-
tionate share of the trust assets in ex-
change for his interest in the trust will 

include the period for which the holder 
has held his interest in the trust. 

(4) The application of the provisions 
of this paragraph may be illustrated by 
the following example:

Example. B entered a periodic payment 
plan of a unit investment trust (as defined in 
paragraph (d) of this section) with X Bank as 
custodian and Z as plan sponsor. Under this 
plan, upon B’s demand, X must either re-
deem B’s interest at a price substantially 
equal to the fair market value of the number 
of shares in Y, a management company, 
which are credited to B’s account by X in 
connection with the unit investment trust, 
or at B’s option distribute such shares of Y 
to B. B’s plan provides for quarterly pay-
ments of $1,000. On October 1, 1969, B made 
his initial quarterly payment of $1,000 and X 
credited B’s account with 110 shares of Y. On 
December 1, 1969, Y declared and paid a divi-
dend of 25 cents per share, 5 cents of which 
was designated as a capital gain dividend 
pursuant to section 852(b)(3) and § 1.852–4. X 
credited B’s account with $27.50 but did not 
distribute the money to B in 1969. On Decem-
ber 31, 1969, X charged B’s account with $1 for 
custodial fees for calendar year 1969. On Jan-
uary 1, 1970, B paid X $1,000 and X credited 
B’s account with 105 shares of Y. On April 1, 
1970, B paid X $1,000 and X credited B’s ac-
count with 100 shares of Y. B must include in 
his tax return for 1969 a dividend of $22 and 
a long-term capital gain of $5.50. In addition, 
B is entitled to deduct the annual custodial 
fee of $1 under section 212 of the Code. 

(a) On April 4, 1970, at B’s request, X sells 
the shares of Y credited to B’s account (315 
shares) for $10 per share and distributes the 
proceeds ($3,150) to B together with the re-
maining balance of $26.50 in B’s account. The 
receipt of the $26.50 does not result in any 
tax consequences to B. B recognizes a long-
term capital gain of $100 and a short- term 
capital gain of $50, computed as follows: 

(1) B is treated as owning 110 shares of Y as 
of October 1, 1969. The basis of these shares 
is $1,000, and they were sold for $1,100 (110 
shares at $10 per share). Therefore, B recog-
nizes a gain from the sale or exchange of a 
capital asset held for more than 6 months in 
the amount of $100. 

(2) B is treated as owning 105 shares of Y as 
of January 1, 1970, and 100 shares as of April 
1, 1970. With respect to the shares acquired 
on April 1, 1970, there is no gain recognized 
as the shares were sold for $1,000, which is 
B’s basis of the shares. The shares acquired 
on January 1, 1970, were sold for $1,050 (105 
shares at $10 per share), and B’s basis of 
these shares is $1,000. Therefore, B recognizes 
a gain of $50 from the sale or exchange of a 
capital asset held for not more than 6 
months. 

(b) On April 4, 1970, at B’s request, X dis-
tributes to B the shares of Y credited to his 
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account and $26.50 in cash. The receipt of the 
$26.50 does not result in any tax con-
sequences to B. B does not recognize gain or 
loss on the distribution of the shares of Y to 
him. The bases and holding periods of B’s in-
terests in Y are as follows:

Number of shares Date ac-
quired Basis 

110 ....................................................... 10–1–69 $9.09
105 ....................................................... 1–1–70 9.52
100 ....................................................... 4–1–70 10.00

(d) Definition. A unit investment 
trust to which this section refers is a 
business arrangement (other than a 
segregated asset account, whether or 
not it holds assets pursuant to a vari-
able annuity contract, under the insur-
ance laws or regulations of a State) 
which (except for taxable years ending 
before Jan. 1, 1969)— 

(1) Is a unit investment trust (as de-
fined in the Investment Company Act 
of 1940); 

(2) Is registered under such Act; 
(3) Issues periodic payment plan cer-

tificates (as defined in such Act) in one 
or more series; 

(4) Possesses, as substantially all of 
its assets, as to all such series, securi-
ties issued by— 

(i) A single management company (as 
defined in such Act), and securities ac-
quired pursuant to subparagraph (5) of 
this paragraph, or 

(ii) A single other corporation; and 
(5) Has no power to invest in any 

other securities except securities 
issued by a single other management 
company, when permitted by such Act 
or the rules and regulations of the Se-
curities and Exchange Commission. 

(e) Investment in two single manage-
ment companies. (1) A unit investment 
trust may possess securities issued by 
two or more separate single manage-
ment companies (as defined in such 
Act) if— 

(i) The trust issues a separate series 
of periodic payment plan certificates 
(as defined in such Act) with respect to 
the securities of each separate single 
management company which it pos-
sesses; and 

(ii) None of the periodic payment 
plan certificates issued by the trust 
permits joint acquisition of an interest 
in each series nor the application of 
payments in whole or in part first to a 
series issued by one of the single man-

agement companies and then to any 
other series issued by any other single 
management company. 

(2) If a unit investment trust pos-
sesses securities of two or more sepa-
rate single management companies as 
described in subparagraph (1) of this 
paragraph and issues a separate series 
of periodic payment plan certificates 
with respect to the securities of each 
such management company, then the 
holder of an interest in a series shall be 
treated as the owner of the securities 
in the single management company 
represented by such interest. 

(i) A holder of an interest in a series 
of periodic payment plan certificates of 
a trust who transfers or sells his inter-
est in the series in exchange for an in-
terest in another series of periodic pay-
ment plan certificates of the trust 
shall recognize the gain or loss realized 
from the transfer or sale as if the trust 
had sold the shares credited to his in-
terests in the series at fair market 
value and distributed the proceeds of 
the sale to him. 

(ii) The basis of the interests in the 
series so acquired by the holder shall 
be the fair market value of his inter-
ests in the series transferred or sold. 

(iii) The period for which the holder 
has held his interest in the series so ac-
quired shall be measured from the date 
of his acquisition of his interest in that 
series. 

(f) Cross references. (1) For reporting 
requirements imposed on custodians of 
unit investment trusts described in 
this section, see §§ 1.852–4, 1.852–9, 1.853–
3, 1.854–2, and 1.6042–2. 

(2) For rules relating to redemptions 
of certain unit investment trusts not 
described in this section, see § 1.852–10. 

[T.D. 7187, 37 FR 13254, July 6, 1972, as amend-
ed by T.D. 7187, 37 FR 20688, Oct. 3, 1972]

§ 1.852–1 Taxation of regulated invest-
ment companies. 

(a) Requirements applicable thereto—(1) 
In general. Section 852(a) denies the ap-
plication of the provisions of part I, 
subchapter M, chapter 1 of the Code 
(other than section 852(c), relating to 
earnings and profits), to a regulated in-
vestment company for a taxable year 
beginning after February 28, 1958, un-
less— 
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(i) The deduction for dividends paid 
for such taxable year as defined in sec-
tion 561 (computed without regard to 
capital gain dividends) is equal to at 
least 90 percent of its investment com-
pany taxable income for such taxable 
year (determined without regard to the 
provisions of section 852(b)(2)(D) and 
paragraph (d) of § 1.852–3); and 

(ii) The company complies for such 
taxable year with the provisions of 
§ 1.852–6 (relating to records required to 
be maintained by a regulated invest-
ment company). 
See section 853(b)(1)(B) and paragraph 
(a) of § 1.853–2 for amounts to be added 
to the dividends paid deduction, and 
section 855 and § 1.855–1, relating to 
dividends paid after the close of the 
taxable year. 

(2) Special rule for taxable years of reg-
ulated investment companies beginning 
before March 1, 1958. The provisions of 
part I of subchapter M (including sec-
tion 852(c)) are not applicable to a reg-
ulated investment company for a tax-
able year beginning before March 1, 
1958, unless such company meets the 
requirements of section 852(a) and sub-
paragraph (1) (i) and (ii) of this para-
graph. 

(b) Failure to qualify. If a regulated 
investment company does not meet the 
requirements of section 852(a) and 
paragraph (a)(1) (i) and (ii) of this sec-
tion for the taxable year, it will, even 
though it may otherwise be classified 
as a regulated investment company, be 
taxed in such year as an ordinary cor-
poration and not as a regulated invest-
ment company. In such case, none of 
the provisions of part I of subchapter M 
(other than section 852(c) in the case of 
taxable years beginning after February 
28, 1958) will be applicable to it. For the 
rules relating to the applicability of 
section 852(c), see § 1.852–5. 

[T.D. 6598, 27 FR 4091, Apr. 28, 1962]

§ 1.852–2 Method of taxation of regu-
lated investment companies. 

(a) Imposition of normal tax and surtax. 
Section 852(b)(1) imposes a normal tax 
and surtax, computed at the rates and 
in the manner prescribed in section 11, 
on the investment company taxable in-
come, as defined in section 852(b)(2) and 
§ 1.852–3, for each taxable year of a reg-
ulated investment company. The tax is 

imposed as if the investment company 
taxable income were the taxable in-
come referred to in section 11. In com-
puting the normal tax under section 11, 
the regulated investment company’s 
taxable income and the dividends paid 
deduction (computed without regard to 
the capital gains dividends) shall both 
be reduced by the deduction for par-
tially tax-exempt interest provided by 
section 242. 

(b) Taxation of capital gains—(1) In 
general. Section 852(b)(3)(A) imposes (i) 
in the case of a taxable year beginning 
before January 1, 1970, a tax of 25 per-
cent, or (ii) in the case of a taxable 
year beginning after December 31, 1969, 
a tax determined as provided in section 
1201(a) and paragraph (a)(3) of § 1.1201–1, 
on the excess, if any, of the net long-
term capital gain of a regulated invest-
ment company (subject to tax under 
part I, subchapter M, chapter 1 of the 
Code) over the sum of its net short-
term capital loss and its deduction for 
dividends paid (as defined in section 
561) determined with reference to cap-
ital gain dividends only. For the defini-
tion of capital gain dividend paid by a 
regulated investment company, see 
section 852(b)(3)(C) and paragraph (c) of 
§ 1.852–4. In the case of a taxable year 
ending after December 31, 1969, and be-
ginning before January 1, 1975, such de-
duction for dividends paid shall first be 
made from the amount subject to tax 
in accordance with section 
1201(a)(1)(B), to the extent thereof, and 
then from the amount subject to tax in 
accordance with section 1201(a)(1)(A). 
See § 1.852–10, relating to certain dis-
tributions in redemption of interests in 
unit investment trusts which, for pur-
poses of the deduction for dividends 
paid with reference to capital gain 
dividends only, are not considered pref-
erential dividends under section 562(c). 
See section 855 and § 1.855–1, relating to 
dividends paid after the close of the 
taxable year. 

(2) Undistributed capital gains—(i) In 
general. A regulated investment com-
pany (subject to tax under part I of 
subchapter M) may, for taxable years 
beginning after December 31, 1956, des-
ignate under section 852(b)(3)(D) an 
amount of undistributed capital gains 
to each shareholder of the company. 
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For the definition of the term ‘‘undis-
tributed capital gains’’ and for the 
treatment of such amounts by a share-
holder, see paragraph (b)(2) of § 1.852–4. 
For the rules relating to the method of 
making such designation, the returns 
to be filed, and the payment of the tax 
in such cases, see paragraph (a) of 
§ 1.852–9. 

(ii) Effect on earnings and profits of a 
regulated investment company. If a regu-
lated investment company designates 
an amount as undistributed capital 
gains for a taxable year, the earnings 
and profits of such regulated invest-
ment company for such taxable year 
shall be reduced by the total amount of 
the undistributed capital gains so des-
ignated. In such case, its capital ac-
count shall be increased— 

(a) In the case of a taxable year end-
ing before January 1, 1970, by 75 per-
cent of the total amount designated, 

(b) In the case of a taxable year end-
ing after December 31, 1969, and begin-
ning before January 1, 1975, by the 
total amount designated decreased by 
the amount of tax imposed by section 
852(b)(3)(A) with respect to such 
amount, or 

(c) In the case of a taxable year be-
ginning after December 31, 1974, by 70 
percent of the total amount des-
ignated. The earnings and profits of a 
regulated investment company shall 
not be reduced by the amount of tax 
which is imposed by section 852(b)(3)(A) 
on an amount designated as undistrib-
uted capital gains and which is paid by 
the corporation but deemed paid by the 
shareholder. 

[T.D. 6500, 25 FR 11910, Nov. 26, 1960, as 
amended by T.D. 6598, 27 FR 4091, Apr. 28, 
1962; T.D. 6921, 32 FR 8754, June 20, 1967; T.D. 
7337, 39 FR 44972, Dec. 30, 1974]

§ 1.852–3 Investment company taxable 
income. 

Section 852(b)(2) requires certain ad-
justments to be made to convert tax-
able income of the investment com-
pany to investment company taxable 
income, as follows: 

(a) The excess, if any, of the net long-
term capital gain over the net short-
term capital loss shall be excluded; 

(b) The net operating loss deduction 
provided in section 172 shall not be al-
lowed; 

(c) The special deductions provided in 
part VIII (section 241 and following, ex-
cept section 248), subchapter B, chapter 
1 of the Code, shall not be allowed. 
Those not allowed are the deduction 
for partially tax-exempt interest pro-
vided by section 242, the deductions for 
dividends received provided by sections 
243, 244, and 245, and the deduction for 
certain dividends paid provided by sec-
tion 247. However, the deduction pro-
vided by section 248 (relating to organi-
zational expenditures), otherwise al-
lowable in computing taxable income, 
shall likewise be allowed in computing 
the investment company taxable in-
come. See section 852(b)(1) and para-
graph (a) of § 1.852–2 for treatment of 
the deduction for partially tax-exempt 
interest (provided by section 242) for 
purposes of computing the normal tax 
under section 11; 

(d) The deduction for dividends paid 
(as defined in section 561) shall be al-
lowed, but shall be computed without 
regard to capital gains dividends (as 
defined in section 852(b)(3)(C) and para-
graph (c) of § 1.852–4); and 

(e) The taxable income shall be com-
puted without regard to section 443(b). 
Thus, the taxable income for a period 
of less than 12 months shall not be 
placed on an annual basis even though 
such short taxable year results from a 
change of accounting period.

§ 1.852–4 Method of taxation of share-
holders of regulated investment 
companies. 

(a) Ordinary income. (1) Except as oth-
erwise provided in paragraph (b) of this 
section (relating to capital gains), a 
shareholder receiving dividends from a 
regulated investment company shall 
include such dividends in gross income 
for the taxable year in which they are 
received. 

(2) See section 853 (b)(2) and (c) and 
paragraph (b) of § 1.853–2 and § 1.853–3 
for the treatment by shareholders of 
dividends received from a regulated in-
vestment company which has made an 
election under section 853(a) with re-
spect to the foreign tax credit. See sec-
tion 854 and §§ 1.854–1 through 1.854–3 
for limitations applicable to dividends 
received from regulated investment 
companies for the purpose of the credit 
under section 34 (for dividends received 
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on or before December 31, 1964), the ex-
clusion from gross income under sec-
tion 116, and the deduction under sec-
tion 243. See section 855 (b) and (d) and 
paragraphs (c) and (f) of § 1.855–1 for 
treatment by shareholders of dividends 
paid by a regulated investment com-
pany after the close of the taxable year 
in the case of an election under section 
855(a). 

(b) Capital gains—(1) In general. Under 
section 852(b)(3)(B), shareholders of a 
regulated investment company who re-
ceive capital gain dividends (as defined 
in paragraph (c) of this section), in re-
spect of the capital gains of an invest-
ment company for a taxable year for 
which it is taxable under part I, sub-
chapter M, chapter 1 of the Code, as a 
regulated investment company, shall 
treat such capital gain dividends as 
gains from the sale or exchange of cap-
ital assets held for more than 1 year (6 
months for taxable years beginning be-
fore 1977; 9 months for taxable years 
beginning in 1977) and realized in the 
taxable year of the shareholder in 
which the dividend was received. In the 
case of dividends with respect to any 
taxable year of a regulated investment 
company ending after December 31, 
1969, and beginning before January 1, 
1975, the portion of a shareholder’s cap-
ital gain dividend to which section 
1201(d) (1) or (2) applies is the portion 
so designated by the regulated invest-
ment company pursuant to paragraph 
(c)(2) of this section. 

(2) Undistributed capital gains. (i) A 
person who is a shareholder of a regu-
lated investment company at the close 
of a taxable year of such company for 
which it is taxable under part I of sub-
chapter M shall include in his gross in-
come as a gain from the sale or ex-
change of a capital asset held for more 
than 1 year (6 months for taxable years 
beginning before 1977; 9 months for tax-
able years beginning in 1977) any 
amount of undistributed capital gains. 
The term ‘‘undistributed capital gains’’ 
means the amount designated as undis-
tributed capital gains in accordance 
with paragraph (a) of § 1.852–9, but the 
amount so designated shall not exceed 
the shareholder’s proportionate part of 
the amount subject to tax under sec-
tion 852(b)(3)(A). Such amount shall be 
included in gross income for the tax-

able year of the shareholder in which 
falls the last day of the taxable year of 
the regulated investment company in 
respect of which the undistributed cap-
ital gains were designated. The amount 
of such gains designated under para-
graph (a) of § 1.852–9 as gain described 
in section 1201(d) (1) or (2) shall be in-
cluded in the shareholder’s gross in-
come as gain described in section 
1201(d) (1) or (2). For certain adminis-
trative provisions relating to undis-
tributed capital gains, see § 1.852–9. 

(ii) Any shareholder required to in-
clude an amount of undistributed cap-
ital gains in gross income under sec-
tion 852(b)(3)(D)(i) and subdivision (i) of 
this subparagraph shall be deemed to 
have paid for his taxable year for which 
such amount is so includible— 

(a) In the case of an amount des-
ignated with respect to a taxable year 
of the company ending before January 
1, 1970, a tax equal to 25 percent of such 
amount. 

(b) In the case of a taxable year of 
the company ending after December 31, 
1969, and beginning before January 1, 
1975, a tax equal to the tax designated 
under paragraph (a)(1) of § 1.852–9 by 
the regulated investment company as 
his proportionate share of the capital 
gains tax paid with respect to such 
amount, or 

(c) In the case of an amount des-
ignated with respect to a taxable year 
of the company beginning after Decem-
ber 31, 1974, a tax equal to 30 percent of 
such amount. 
Such shareholder is entitled to a credit 
or refund of the tax so deemed paid in 
accordance with the rules provided in 
paragraph (c)(2) of § 1.852–9. 

(iii) Any shareholder required to in-
clude an amount of undistributed cap-
ital gains in gross income under sec-
tion 852(b)(3)(D)(i) and subdivision (i) of 
this subparagraph shall increase the 
adjusted basis of the shares of stock 
with respect to which such amount is 
so includible— 

(a) In the case of an amount des-
ignated with respect to a taxable year 
of the company ending before January 
1, 1970, by 75 percent of such amount. 

(b) In the case of an amount des-
ignated with respect to a taxable year 
of the company ending after December 
31, 1969, and beginning before January 
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1, 1975, by the amount designated under 
paragraph (a)(1)(iv) of § 1.852–9 by the 
regulated investment company, or 

(c) In the case of an amount des-
ignated with respect to a taxable year 
of the company beginning after Decem-
ber 31, 1974, by 70 percent of such 
amount. 

(iv) For purposes of determining 
whether the purchaser or seller of a 
share or regulated investment com-
pany stock is the shareholder at the 
close of such company’s taxable year 
who is required to include an amount 
of undistributed capital gains in gross 
income, the amount of the undistrib-
uted capital gains shall be treated in 
the same manner as a cash dividend 
payable to shareholders of record at 
the close of the company’s taxable 
year. Thus, if a cash dividend paid to 
shareholders of record as of the close of 
the regulated investment company’s 
taxable year would be considered in-
come to the purchaser, then the pur-
chaser is also considered to be the 
shareholder of such company at the 
close of its taxable year for purposes of 
including an amount of undistributed 
capital gains in gross income. If, in 
such a case, notice on Form 2439 is, 
pursuant to paragraph (a)(1) of § 1.852–9, 
mailed by the regulated investment 
company to the seller, then the seller 
shall be considered the nominee of the 
purchaser and, as such, shall be subject 
to the provisions in paragraph (b) of 
§ 1.852–9. For rules for determining 
whether a dividend is income to the 
purchaser or seller of a share of stock, 
see paragraph (c) of § 1.61–9. 

(3) Partners and partnerships. If the 
shareholder required to include an 
amount of undistributed capital gains 
in gross income under section 
852(b)(3)(D) and subparagraph (2) of this 
paragraph is a partnership, such 
amount shall be included in the gross 
income of the partnership for the tax-
able year of the partnership in which 
falls the last day of the taxable year of 
the regulated investment company in 
respect of which the undistributed cap-
ital gains were designated. The amount 
so includible by the partnership shall 
be taken into account by the partners 
as distributive shares of the partner-
ship gains and losses from sales or ex-
changes of capital assets held for more 

than 1 year (6 months for taxable years 
beginning before 1977; 9 months for tax-
able years beginning in 1977) pursuant 
to section 702(a)(2) and paragraph (a)(2) 
of § 1.702–1. The tax with respect to the 
undistributed capital gains is deemed 
paid by the partnership (under section 
852(b)(3)(D)(ii) and subparagraph (2)(ii) 
of this paragraph), and the credit or re-
fund of such tax shall be taken into ac-
count by the partners in accordance 
with section 702(a)(8) and paragraph 
(a)(8)(ii) of § 1.702–1 and paragraph (c)(2) 
of § 1.852–9. In accordance with section 
705(a), the partners shall increase the 
basis of their partnership interests 
under section 705(a)(1) by the distribu-
tive shares of such gains, and shall de-
crease the basis of their partnership in-
terests by the distributive shares of the 
amount of the tax under section 
705(a)(2)(B) (relating to certain non-
deductible expenditures) and paragraph 
(a)(3) of § 1.705–1. 

(4) Nonresident alien individuals. If the 
shareholder required to include an 
amount of undistributed capital gains 
in gross income under section 
852(b)(3)(D) and subparagraph (2) of this 
paragraph is a nonresident alien indi-
vidual, such shareholder shall be treat-
ed, for purposes of section 871 and the 
regulations thereunder, as having real-
ized a long-term capital gain in such 
amount on the last day of the taxable 
year of the regulated investment com-
pany in respect of which the undistrib-
uted capital gains were designated. 

(5) Effect on earnings and profits of cor-
porate shareholders of a regulated invest-
ment company. If a shareholder required 
to include an amount of undistributed 
capital gains in gross income under 
section 852(b)(3)(D) and subparagraph 
(2) of this paragraph is a corporation, 
such corporation, in computing its 
earnings and profits for the taxable 
year for which such amount is so in-
cludible, shall treat such amount as if 
it had actually been received and the 
taxes paid shall include any amount of 
tax liability satisfied by a credit under 
section 852(b)(3)(D) and subparagraph 
(2) of this paragraph. 

(c) Definition of capital gain dividend—
(1) General rule. A capital gain divi-
dend, as defined in section 852(b)(3)(C), 
is any dividend or part thereof which is 
designated by a regulated investment 
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company as a capital gain dividend in a 
written notice mailed to its share-
holders within the period specified in 
paragraph (c)(4) of this section. If the 
aggregate amount so designated with 
respect to the taxable year (including 
capital gain dividends paid after the 
close of the taxable year pursuant to 
an election under section 855) is greater 
than the excess of the net long-term 
capital gain over the net short-term 
capital loss of the taxable year, the 
portion of each distribution which 
shall be a capital gain dividend shall be 
only that proportion of the amount so 
designated which such excess of the net 
long-term capital gain over the net 
short-term capital loss bears to the ag-
gregate amount so designated. For ex-
ample, a regulated investment com-
pany making its return on the calendar 
year basis advised its shareholders by 
written notice mailed December 30, 
1955, that of a distribution of $500,000 
made December 15, 1955, $200,000 con-
stituted a capital gain dividend, 
amounting to $2 per share. It was later 
discovered that an error had been made 
in determining the excess of the net 
long-term capital gain over the net 
short-term capital loss of the taxable 
year, and that such excess was $100,000 
instead of $200,000. In such case each 
shareholder would have received a cap-
ital gain dividend of $1 per share in-
stead of $2 per share. 

(2) Shareholder of record custodian of 
certain unit investment trusts. In any 
case where a notice is mailed pursuant 
to subparagraph (1) of this paragraph 
by a regulated investment company 
with respect to a taxable year of the 
regulated investment company ending 
after December 8, 1970, to a shareholder 
of record who is a nominee acting as a 
custodian of a unit investment trust 
described in section 851(f)(1) and para-
graph (d) of § 1.851–7, the nominee shall 
furnish each holder of an interest in 
such trust with a written notice mailed 
on or before the 55th day following the 
close of the regulated investment com-
pany’s taxable year. The notice shall 
designate the holder’s proportionate 
share of the capital gain dividend 
shown on the notice received by the 
nominee pursuant to subparagraph (1) 
of this paragraph. The notice shall in-
clude the name and address of the 

nominee identified as such. This sub-
paragraph shall not apply if the regu-
lated investment company agrees with 
the nominee to satisfy the notice re-
quirements of subparagraph (1) of this 
paragraph with respect to each holder 
of an interest in the unit investment 
trust whose shares are being held by 
the nominee as custodian and, not 
later than 45 days following the close 
of the company’s taxable year, files 
with the Internal Revenue Service of-
fice where the company’s income tax 
return is to be filed for the taxable 
year, a statement that the holders of 
the unit investment trust with whom 
the agreement was made have been di-
rectly notified by the regulated invest-
ment company. Such statement shall 
include the name, sponsor, and custo-
dian of each unit investment trust 
whose holders have been directly noti-
fied. The nominee’s requirements under 
this paragraph shall be deemed met if 
the regulated investment company 
transmits a copy of such statement to 
the nominee within such 45-day period; 
provided however, if the regulated in-
vestment company fails or is unable to 
satisfy the requirements of this sub-
paragraph with respect to the holders 
of interest in the unit investment 
trust, it shall so notify the Internal 
Revenue Service within 45 days fol-
lowing the close of its taxable year. 
The custodian shall, upon notice by the 
Internal Revenue Service that the reg-
ulated investment company has failed 
to comply with the agreement, satisfy 
the requirements of this subparagraph 
within 30 days of such notice. If a no-
tice under paragraph (c)(1) of this sec-
tion is mailed within the 120-day period 
following the date of a determination 
pursuant to paragraph (c)(4)(ii) of this 
section, the 120-day period and the 130-
day period following the date of the de-
termination shall be substituted for 
the 45-day period and the 55-day period 
following the close of the regulated in-
vestment company’s taxable year pre-
scribed by this subparagraph (2). 

(3) Subsection (d) gain for certain tax-
able years. In the case of capital gain 
dividends with respect to any taxable 
year of a regulated investment com-
pany ending after December 31, 1969, 
and beginning before January 1, 1975 
(including capital gain dividends paid 
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after the close of the taxable year pur-
suant to an election under section 855), 
the company must include in its writ-
ten notice under paragraph (c)(1) of 
this section a statement showing the 
shareholder’s proportionate share of 
the capital gain dividend which is gain 
described in section 1201(d)(1) and his 
proportionate share of such dividend 
which is gain described in section 
1201(d)(2). In determining the portion of 
the capital gain dividend which, in the 
hands of a shareholder, is gain de-
scribed in section 1201(d) (1) or (2), the 
regulated investment company shall 
consider that capital gain dividends for 
a taxable year are first made from its 
long-term capital gains for such year 
which are not described in section 
1201(d) (1) or (2), to the extent thereof, 
and then from its long-term capital 
gains for such year which are described 
in section 1201(d) (1) or (2). A share-
holder’s proportionate share of gains 
which are described in section 1201(d)(1) 
is the amount which bears the same 
ratio to the amount paid to him as a 
capital gain dividend in respect of such 
year as (i) the aggregate amount of the 
company’s gains which are described in 
section 1201(d)(1) and paid to all share-
holders bears to (ii) the aggregate 
amount of the capital gain dividend 
paid to all shareholders in respect of 
such year. A shareholder’s propor-
tionate share of gains which are de-
scribed in section 1201(d)(2) shall be de-
termined in a similar manner. Every 
regulated investment company shall 
keep a record of the proportion of each 
capital gain dividend (to which this 
paragraph applies) which is gain de-
scribed in section 1201(d) (1) or (2). If, 
for his taxable year, a shareholder 
must include in his gross income a cap-
ital gain dividend to which this para-
graph applies, he shall attach to his in-
come tax return for such taxable year 
a statement showing, with respect to 
the total of such dividends for such 
taxable year received from each regu-
lated investment company, the name 
and address of the regulated invest-
ment company from which such divi-
dends are received, the amount of such 
dividends, the portion of such dividends 
which was designated as gain described 
in section 1201(d)(1), and the portion of 

such dividends which was designated as 
gain described in section 1201(d)(2). 

(4) Mailing of written notice to share-
holders. (i) Except as provided in para-
graph (c)(4)(ii) of this section, the writ-
ten notice designating a dividend or 
part thereof as a capital gain dividend 
must be mailed to the shareholders not 
later than 45 days (30 days for a taxable 
year ending before February 26, 1964) 
after the close of the taxable year of 
the regulated investment company. 

(ii) If a determination (as defined in 
section 860(e)) after November 6, 1978, 
increases the excess for the taxable 
year of the net capital gain over the 
deduction for capital gains dividends 
paid, then a regulated investment com-
pany may designate all or part of any 
dividend as a capital gain dividend in a 
written notice mailed to its share-
holders at any time during the 120-day 
period immediately following the date 
of the determination. The aggregate 
amount designated during this period 
may not exceed this increase. A divi-
dend may be designated if it is actually 
paid during the taxable year, is one 
paid after the close of the taxable year 
to which section 855 applies, or is a de-
ficiency dividend (as defined in section 
860(f)), including a deficiency dividend 
paid by an acquiring corporation to 
which section 381(c)(25) applies. The 
date of a determination is established 
under § 1.860–2(b)(1). 

(d) Special treatment of loss on the sale 
or exchange of regulated investment com-
pany stock held less than 31 days—(1) In 
general. Under section 852(b)(4), if any 
person, with respect to a share of regu-
lated investment company stock ac-
quired by such person after December 
31, 1957, and held for a period of less 
than 31 days, is required by section 
852(b)(3) (B) or (D) to include in gross 
income as a gain from the sale or ex-
change of a capital asset held for more 
than six months— 

(i) The amount of a capital gain divi-
dend, or 

(ii) An amount of undistributed cap-
ital gains, 

then such person shall, to the extent of 
such amount, treat any loss on the sale 
or exchange of such share of stock as a 
loss from the sale or exchange of a cap-
ital asset held for more than 1 year (6 
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months for taxable years beginning be-
fore 1977; 9 months for taxable years 
beginning in 1977). Such special treat-
ment with respect to the sale of regu-
lated investment company stock held 
for a period of less than 31 days is ap-
plicable to losses for taxable years end-
ing after December 31, 1957. 

(2) Determination of holding period. 
The rules contained in section 246(c)(3) 
(relating to the determination of hold-
ing periods for purposes of the deduc-
tion for dividends received) shall be ap-
plied in determining whether, for pur-
poses of section 852(b)(4) and this para-
graph, a share of regulated investment 
company stock has been held for a pe-
riod of less than 31 days. In applying 
those rules, however, ‘‘30 days’’ shall be 
substituted for the number of days 
specified in subparagraph (B) of section 
246(c)(3). 

(3) Example. The application of sec-
tion 852(b)(4) and this paragraph may 
be illustrated by the following exam-
ple:

Example. On December 15, 1958, A purchased 
a share of stock in the X regulated invest-
ment company for $20. The X regulated in-
vestment company declared a capital gain 
dividend of $2 per share to shareholders of 
record on December 31, 1958. A, therefore, re-
ceived a capital gain dividend of $2 which, 
pursuant to section 852(b)(3)(B), he must 
treat as a gain from the sale or exchange of 
a capital asset held for more than 6 months. 
On January 5, 1959, A sold his share of stock 
in the X regulated investment company for 
$17.50, which sale resulted in a loss of $2.50. 
Under section 852(b)(4) and this paragraph, A 
must treat $2 of such loss (an amount equal 
to the capital gain dividend received with re-
spect to such share of stock) as a loss from 
the sale or exchange of a capital asset held 
for more than 6 months.

(Sec. 7805, 68A Stat. 917; 26 U.S.C. 7805; 860(e) 
(92 Stat. 2849, 26 U.S.C. 860(e)); sec. 860(g) (92 
Stat. 2850, 26 U.S.C. 860(g))) 

[T.D. 6500, 25 FR 11910, Nov. 26, 1960, as 
amended by T.D. 6531, 26 FR 413, Jan. 19, 1961; 
T.D. 6598, 27 FR 4091, Apr. 28, 1962; T.D. 6777, 
29 FR 17809, Dec. 16, 1964; T.D. 6921, 32 FR 
8755, June 20, 1967; T.D. 7187, 37 FR 13256, July 
6, 1972; T.D. 7337, 39 FR 44972, Dec. 30, 1974; 
T.D. 7728, 45 FR 72650, Nov. 3, 1980; T.D. 7936, 
49 FR 2106, Jan. 18, 1984]

§ 1.852–5 Earnings and profits of a reg-
ulated investment company. 

(a) Any regulated investment com-
pany, whether or not such company 

meets the requirements of section 
852(a) and paragraphs (a)(1) (i) and (ii) 
of § 1.852–1, shall apply paragraph (b) of 
this section in computing its earnings 
and profits for a taxable year beginning 
after February 28, 1958. However, for a 
taxable year of a regulated investment 
company beginning before March 1, 
1958, paragraph (b) of this section shall 
apply only if the regulated investment 
company meets the requirements of 
section 852(a) and paragraphs (a)(1) (i) 
and (ii) of § 1.852–1. 

(b) In the determination of the earn-
ings and profits of a regulated invest-
ment company, section 852(c) provides 
that such earnings and profits for any 
taxable year (but not the accumulated 
earnings and profits) shall not be re-
duced by any amount which is not al-
lowable as a deduction in computing 
its taxable income for the taxable year. 
Thus, if a corporation would have had 
earnings and profits of $500,000 for the 
taxable year except for the fact that it 
had a net capital loss of $100,000, which 
amount was not deductible in deter-
mining its taxable income, its earnings 
and profits for that year if it is a regu-
lated investment company would be 
$500,000. If the regulated investment 
company had no accumulated earnings 
and profits at the beginning of the tax-
able year, in determining its accumu-
lated earnings and profits as of the be-
ginning of the following taxable year, 
the earnings and profits for the taxable 
year to be considered in such computa-
tion would amount to $400,000 assuming 
that there had been no distribution 
from such earnings and profits. If dis-
tributions had been made in the tax-
able year in the amount of the earnings 
and profits then available for distribu-
tion, $500,000, the corporation would 
have as of the beginning of the fol-
lowing taxable year neither accumu-
lated earnings and profits nor a deficit 
in accumulated earnings and profits, 
and would begin such year with its 
paid-in capital reduced by $100,000, an 
amount equal to the excess of the 
$500,000 distributed over the $400,000 ac-
cumulated earnings and profits which 
would otherwise have been carried into 
the following taxable year.
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§ 1.852–6 Records to be kept for pur-
pose of determining whether a cor-
poration claiming to be a regulated 
investment company is a personal 
holding company. 

(a) Every regulated investment com-
pany shall maintain in the internal 
revenue district in which it is required 
to file its income tax return permanent 
records showing the information rel-
ative to the actual owners of its stock 
contained in the written statements re-
quired by this section to be demanded 
from the shareholders. The actual 
owner of stock includes the person who 
is required to include in gross income 
in his return the dividends received on 
the stock. Such records shall be kept 
at all times available for inspection by 
any internal revenue officer or em-
ployee, and shall be retained so long as 
the contents thereof may become ma-
terial in the administration of any in-
ternal revenue law. 

(b) For the purpose of determining 
whether a domestic corporation claim-
ing to be a regulated investment com-
pany is a personal holding company as 
defined in section 542, the permanent 
records of the company shall show the 
maximum number of shares of the cor-
poration (including the number and 
face value of securities convertible into 
stock of the corporation) to be consid-
ered as actually or constructively 
owned by each of the actual owners of 
any of its stock at any time during the 
last half of the corporation’s taxable 
year, as provided in section 544. 

(c) Statements setting forth the in-
formation (required by paragraph (b) of 
this section) shall be demanded not 
later than 30 days after the close of the 
corporation’s taxable year as follows: 

(1) In the case of a corporation hav-
ing 2,000 or more record owners of its 
stock on any dividend record date, 
from each record holder of 5 percent or 
more of its stock; or 

(2) In the case of a corporation hav-
ing less than 2,000 and more than 200 
record owners of its stock, on any divi-
dend record date, from each record 
holder of 1 percent or more of its stock; 
or 

(3) In the case of a corporation hav-
ing 200 or less record owners of its 
stock, on any dividend record date, 

from each record holder of one-half of 1 
percent or more of its stock. 

When making demand for the written 
statements required of each share-
holder by this paragraph, the company 
shall inform each of the shareholders of 
his duty to submit as a part of his in-
come tax return the statements which 
are required by § 1.852–7 if he fails or re-
fuses to comply with such demand. A 
list of the persons failing or refusing to 
comply in whole or in part with a com-
pany’s demand shall be maintained as a 
part of its record required by this sec-
tion. A company which fails to keep 
such records to show the actual owner-
ship of its outstanding stock as are re-
quired by this section shall be taxable 
as an ordinary corporation and not as a 
regulated investment company.

§ 1.852–7 Additional information re-
quired in returns of shareholders. 

Any person who fails or refuses to 
comply with the demand of a regulated 
investment company for the written 
statements which § 1.852–6 requires the 
company to demand from its share-
holders shall submit as a part of his in-
come tax return a statement showing, 
to the best of his knowledge and be-
lief— 

(a) The number of shares actually 
owned by him at any and all times dur-
ing the period for which the return is 
filed in any company claiming to be a 
regulated investment company; 

(b) The dates of acquisition of any 
such stock during such period and the 
names and addresses of persons from 
whom it was acquired; 

(c) The dates of disposition of any 
such stock during such period and the 
names and addresses of the transferees 
thereof; 

(d) The names and addresses of the 
members of his family (as defined in 
section 544(a)(2)); the names and ad-
dresses of his partners, if any, in any 
partnership; and the maximum number 
of shares, if any, actually owned by 
each in any corporation claiming to be 
a regulated investment company, at 
any time during the last half of the 
taxable year of such company; 

(e) The names and addresses of any 
corporation, partnership, association, 
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or trust in which he had a beneficial in-
terest to the extent of at least 10 per-
cent at any time during the period for 
which such return is made, and the 
number of shares of any corporation 
claiming to be a regulated investment 
company actually owned by each; 

(f) The maximum number of shares 
(including the number and face value 
of securities convertible into stock of 
the corporation) in any domestic cor-
poration claiming to be a regulated in-
vestment company to be considered as 
constructively owned by such indi-
vidual at any time during the last half 
of the corporation’s taxable year, as 
provided in section 544 and the regula-
tions thereunder; and 

(g) The amount and date of receipt of 
each dividend received during such pe-
riod from every corporation claiming 
to be a regulated investment company.

§ 1.852–8 Information returns. 

Nothing in §§ 1.852–6 and 1.852–7 shall 
be construed to relieve regulated in-
vestment companies or their share-
holders from the duty of filing informa-
tion returns required by regulations 
prescribed under the provisions of sub-
chapter A, chapter 61 of the Code.

§ 1.852–9 Special procedural require-
ments applicable to designation 
under section 852(b)(3)(D). 

(a) Regulated investment company—(1) 
Notice to shareholders. (i) A designation 
of undistributed capital gains under 
section 852(b)(3)(D) and paragraph 
(b)(2)(i) of § 1.852–2 shall be made by no-
tice on Form 2439 mailed by the regu-
lated investment company to each per-
son who is a shareholder of record of 
the company at the close of the com-
pany’s taxable year. The notice on 
Form 2439 shall show the name, ad-
dress, and employer identification 
number of the regulated investment 
company; the taxable year of the com-
pany for which the designation is 
made; the name, address, and identi-
fying number of the shareholder; the 
amount designated by the company for 
inclusion by the shareholder in com-
puting his long-term capital gains; and 
the tax paid with respect thereto by 
the company which is deemed to have 
been paid by the shareholder. 

(ii) In the case of a designation of un-
distributed capital gains with respect 
to a taxable year of the regulated in-
vestment company ending after De-
cember 31, 1969, and beginning before 
January 1, 1975, Form 2439 shall also 
show the shareholder’s proportionate 
share of such gains which is gain de-
scribed in section 1201(d)(1), his propor-
tionate share of such gains which is 
gain described in section 1201(d)(2), and 
the amount (determined pursuant to 
subdivision (iv) of this subparagraph) 
by which the shareholder’s adjusted 
basis in his shares shall be increased. 

(iii) In determining under subdivision 
(ii) of this subparagraph the portion of 
the undistributed capital gains which, 
in the hands of the shareholder, is gain 
described in section 1201(d) (1) or (2), 
the company shall consider that cap-
ital gain dividends for a taxable year 
are made first from its long-term cap-
ital gains for such year which are not 
described in section 1201(d) (1) or (2), to 
the extent thereof, and then from its 
long-term capital gains for such year 
which are described in section 1201(d) 
(1) or (2). A shareholder’s proportionate 
share of undistributed capital gains for 
a taxable year which is gain described 
in section 1201(d)(1) is the amount 
which bears the same ratio to the 
amount included in his income as des-
ignated undistributed capital gains for 
such year as (a) the aggregate amount 
of the company’s gains for such year 
which are described in section 1201(d)(1) 
and designated as undistributed capital 
gains bears to (b) the aggregate 
amount of the company’s gains for 
such year which are designated as un-
distributed capital gains. A share-
holder’s proportionate share of gains 
which are described in section 1201(d)(2) 
shall be determined in a similar man-
ner. Every regulated investment com-
pany shall keep a record of the propor-
tion of undistributed capital gains (to 
which this subdivision applies) which is 
gain described in section 1201(d) (1) or 
(2). 

(iv) In the case of a designation of 
undistributed capital gains for any tax-
able year ending after December 31, 
1969, and beginning before January 1, 
1975, Form 2439 shall also show with re-
spect to the undistributed capital gains 
of each shareholder the amount by 
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which such shareholder’s adjusted basis 
in his shares shall be increased under 
section 852(b)(3)(D)(iii). The amount by 
which each shareholders’ adjusted basis 
in his shares shall be increased is the 
amount includible in his gross income 
with respect to such shares under sec-
tion 852(b)(3)(D)(i) less the tax which 
the shareholder is deemed to have paid 
with respect to such shares. The tax 
which each shareholder is deemed to 
have paid with respect to such shares is 
the amount which bears the same ratio 
to the amount of the tax imposed by 
section 852(b)(3)(A) for such year with 
respect to the aggregate amount of the 
designated undistributed capital gains 
as the amount of such gains includible 
in the shareholder’s gross income bears 
to the aggregate amount of such gains 
so designated. 

(v) Form 2439 shall be prepared in 
triplicate, and copies B and C of the 
form shall be mailed to the shareholder 
on or before the 45th day (30th day for 
a taxable year ending before February 
26, 1964) following the close of the com-
pany’s taxable year. Copy A of each 
Form 2439 must be associated with the 
duplicate copy of the undistributed 
capital gains tax return of the com-
pany (Form 2438), as provided in sub-
paragraph (2)(ii) of this paragraph. 

(2) Return of undistributed capital 
gains tax—(i) Form 2438. Every regu-
lated investment company which des-
ignates undistributed capital gains for 
any taxable year beginning after De-
cember 31, 1956, in accordance with sub-
paragraph (1) of this paragraph, shall 
file for such taxable year an undistrib-
uted capital gains tax return on Form 
2438 including on such return the total 
of its undistributed capital gains so 
designated and the tax with respect 
thereto. The return on Form 2438 shall 
be prepared in duplicate and shall set 
forth fully and clearly the information 
required to be included therein. The 
original of Form 2438 shall be filed on 
or before the 30th day after the close of 
the company’s taxable year with the 
internal revenue officer designated in 
instructions applicable to Form 2438. 
The duplicate copy of form 2438 for the 
taxable year shall be attached to and 
filed with the income tax return of the 
company on Form 1120 for such taxable 
year. 

(ii) Copies A of Form 2439. For each 
taxable year which ends on or before 
December 31, 1965, there shall be sub-
mitted with the company’s return on 
Form 2438 all copies A of Form 2439 fur-
nished by the company to its share-
holders in accordance with subpara-
graph (1) of this paragraph. For each 
taxable year which ends after Decem-
ber 31, 1965, there shall be submitted 
with the duplicate copy of the com-
pany’s return on Form 2438, which is 
attached to and filed with the income 
tax return of the company on Form 
1120 for the taxable year, all copies A of 
Form 2439 furnished by the company to 
its shareholders in accordance with 
subparagraph (1) of this paragraph. The 
copies A of Form 2439 shall be accom-
panied by lists (preferably in the form 
of adding machine tapes) of the 
amounts of undistributed capital gains 
and of the tax paid with respect there-
to shown on such forms. The totals of 
the listed amounts of undistributed 
capital gains and of tax paid with re-
spect thereto must agree with the cor-
responding entries on Form 2438. 

(3) Payment of tax. The tax required 
to be returned on Form 2438 shall be 
paid by the regulated investment com-
pany on or before the 30th day after the 
close of the company’s taxable year to 
the internal revenue officer with whom 
the return on Form 2438 is filed. 

(b) Shareholder of record not actual 
owner—(1) Notice to actual owner. In any 
case in which a notice on Form 2439 is 
mailed pursuant to paragraph (a)(1) of 
this section by a regulated investment 
company to a shareholder of record 
who is a nominee of the actual owner 
or owners of the shares of stock to 
which the notice relates, the nominee 
shall furnish to each such actual owner 
notice of the owner’s proportionate 
share of the amounts of undistributed 
capital gains and tax with respect 
thereto, as shown on the Form 2439 re-
ceived by the nominee from the regu-
lated investment company. The nomi-
nee’s notice to the actual owner shall 
be prepared in triplicate on Form 2439 
and shall contain the information pre-
scribed in paragraph (a)(1) of this sec-
tion, except that the name and address 
of the nominee, identified as such, 
shall be entered on the form in addi-
tion to, and in the space provided for, 
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the name and address of the regulated 
investment company, and the amounts 
of undistributed capital gains and tax 
with respect thereto entered on the 
form shall be the actual owner’s pro-
portionate share of the corresponding 
items shown on the nominee’s notice 
from the regulated investment com-
pany. Copies B and C of the Form 2439 
prepared by the nominee shall be 
mailed to the actual owner— 

(i) For taxable years of regulated in-
vestment companies ending after Feb-
ruary 25, 1964, on or before the 75th day 
(55th day in the case of a nominee who 
is acting as a custodian of a unit in-
vestment trust described in section 
851(f)(1) and paragraph (d) of § 1.851–7 
for taxable years of regulated invest-
ment companies ending after December 
8, 1970, and 135th day if the nominee is 
a resident of a foreign country) fol-
lowing the close of the regulated in-
vestment company’s taxable year, or 

(ii) For taxable years of regulated in-
vestment companies ending before Feb-
ruary 26, 1964, on or before the 60th day 
(120th day if the nominee is a resident 
of a foreign country) following the 
close of the regulated investment com-
pany’s taxable year. 

(2) Transmittal of Form 2439. The 
nominee shall enter the word ‘‘Nomi-
nee’’ in the upper right hand corner of 
copy B of the notice on Form 2439 re-
ceived by him from the regulated in-
vestment company, and on or before 
the appropriate day specified in sub-
division (i) or (ii) of subparagraph (1) of 
this paragraph shall transmit such 
copy B, together with all copies A of 
Form 2439 prepared by him pursuant to 
subparagraph (1) of this paragraph, to 
the internal revenue officer with whom 
his income tax return is required to be 
filed. 

(3) Custodian of certain unit investment 
trusts. The requirements of this para-
graph shall not apply to a nominee who 
is acting as a custodian of the unit in-
vestment trust described in section 
851(f)(1) and paragraph (d) of § 1.851–7 
provided that the regulated investment 
company agrees with the nominee to 
satisfy the notice requirements of 
paragraph (a) of this section with re-
spect to each holder of an interest in 
the unit investment trust whose shares 
are being held by such nominee as cus-

todian and on or before the 45th day 
following the close of the company’s 
taxable year, files with the Internal 
Revenue Service office where the com-
pany’s income tax return is to be filed 
for the taxable year, a statement that 
the holders of the unit investment 
trust with whom the agreement was 
made have been directly notified by 
the regulated investment company. 
Such statement shall include the 
name, sponsor, and custodian of each 
unit investment trust whose holders 
have been directly notified. The nomi-
nee’s requirements under this para-
graph shall be deemed met if the regu-
lated investment company transmits a 
copy of such statement to the nominee 
within such 45-day period; provided 
however, if the regulated investment 
company fails or is unable to satisfy 
the requirements of this paragraph 
with respect to the holders of interest 
in the unit investment trust, it shall so 
notify the Internal Revenue Service 
within 45 days following the close of its 
taxable year. The custodian shall, upon 
notice by the Internal Revenue Service 
that the regulated investment com-
pany has failed to comply with the 
agreement, satisfy the requirements of 
this paragraph within 30 days of such 
notice. 

(c) Shareholders—(1) Return require-
ments. The copy B of the Form 2439 fur-
nished to a shareholder by the regu-
lated investment company or by a 
nominee, as provided in paragraph (a) 
or (b), respectively, of this section, 
shall be attached to the return of in-
come made by the shareholder for his 
taxable year in which the amount of 
undistributed capital gains is includ-
ible in gross income, as provided in 
paragraph (b)(2) of § 1.852–4. 

(2) Credit or refund—(i) In general. The 
amount of the tax paid by the regu-
lated investment company with respect 
to the undistributed capital gains re-
quired under section 852(b)(3)(D) and 
paragraph (b)(2) of § 1.852–4 to be in-
cluded by a shareholder in his com-
putation of long-term capital gains for 
any taxable year is deemed paid by 
such shareholder under section 
852(b)(3)(D)(ii) and such payment con-
stitutes, for purposes of section 6513(a) 
(relating to time tax considered paid), 
an advance payment in like amount of 
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the tax imposed under chapter 1 of the 
Code for such taxable year. In the case 
of an overpayment of tax within the 
meaning of section 6401, see section 
6402 and the regulations in part 301 of 
this chapter (Regulations on Procedure 
and Administration) for rules applica-
ble to the treatment of an overpay-
ment of tax and section 6511 and the 
regulations in part 301 of this chapter 
(Regulations on Procedure and Admin-
istration) with respect to the limita-
tions applicable to the credit or refund 
of an overpayment of tax. 

(ii) Form to be used. Claim for refund 
or credit of the tax deemed to have 
been paid by a shareholder with respect 
to an amount of undistributed capital 
gains shall be made on the share-
holder’s income tax return for the tax-
able year in which such amount of un-
distributed capital gains is includable 
in gross income. In the case of a share-
holder which is a partnership, claim 
shall be made by the partners on their 
income tax returns for refund or credit 
of their distributive shares of the tax 
deemed to have been paid by the part-
nership. In the case of a shareholder 
which is exempt from tax under section 
501(a) and to which section 511 does not 
apply for the taxable year, claim for re-
fund of the tax deemed to have been 
paid by such shareholder on an amount 
of undistributed capital gains for such 
year shall be made on Form 843 and 
copy B of Form 2439 furnished to such 
shareholder shall be attached to its 
claim. For other rules applicable to the 
filing of claims for credit or refund of 
an overpayment of tax, see § 301.6402–2 
of this chapter (Regulations on Proce-
dure and Administration), relating to 
claims for credit or refund, and 
§ 301.6402–3 of this chapter, relating to 
special rules applicable to income tax. 

(3) Records. The shareholder is re-
quired to keep copy C of the Form 2439 
furnished for the regulated investment 
company’s taxable years ending after 
December 31, 1969, and beginning before 
January 1, 1975, as part of his records 
to show increases in the adjusted basis 
of his shares in such company. 

(d) Penalties. For criminal penalties 
for willful failure to file a return, sup-
ply information, or pay tax, and for fil-
ing a false or fraudulent return, state-

ment, or other document, see sections 
7203, 7206, and 7207. 

[T.D. 6500, 25 FR 11710, Nov. 26, 1960, as 
amended by T.D. 6921, 32 FR 8755, June 20, 
1967; T.D. 7012, 34 FR 7688, May 15, 1969; T.D. 
7187, 37 FR 13256, July 6, 1972; T.D. 7332, 39 FR 
44217, Dec. 23, 1974; T.D. 7337, 39 FR 44973, 
Dec. 30, 1974]

§ 1.852–10 Distributions in redemption 
of interests in unit investment 
trusts. 

(a) In general. In computing that part 
of the excess of its net long-term cap-
ital gain over net short-term capital 
loss on which it must pay a capital 
gains tax, a regulated investment com-
pany is allowed under section 
852(b)(3)(A)(ii) a deduction for divi-
dends paid (as defined in section 561) 
determined with reference to capital 
gains dividends only. Section 561(b) 
provides that in determining the de-
duction for dividends paid, the rules 
provided in section 562 are applicable. 
Section 562(c) (relating to preferential 
dividends) provides that the amount of 
any distribution shall not be consid-
ered as a dividend unless such distribu-
tion is pro-rata, with no preference to 
any share of stock as compared with 
other shares of the same class except 
to the extent that the former is enti-
tled to such preference. 

(b) Redemption distributions made by 
unit investment trust—(1) In general. 
Where a unit investment trust (as de-
fined in paragraph (c) of this section) 
liquidates part of its portfolio rep-
resented by shares in a management 
company in order to make a distribu-
tion to a holder of an interest in the 
trust in redemption of part or all of 
such interest, and by so doing, the 
trust realizes net long-term capital 
gain, that portion of the distribution 
by the trust which is equal to the 
amount of the net long-term capital 
gain realized by the trust on the liq-
uidation of the shares in the manage-
ment company will not be considered a 
preferential dividend under section 
562(c). For example, where the entire 
amount of net long-term capital gain 
realized by the trust on such a liquida-
tion is distributed to the redeeming in-
terest holder, the trust will be allowed 
the entire amount of net long-term 
capital gain so realized in determining 
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the deduction under section 
852(b)(3)(A)(ii) for dividends paid deter-
mined with reference to capital gains 
dividends only. This paragraph and sec-
tion 852(d) shall apply only with re-
spect to the capital gain net income 
(net capital gain for taxable years be-
ginning before January 1, 1977) realized 
by the trust which is attributable to a 
redemption by a holder of an interest 
in such trust. Such dividend may be 
designated as a capital gain dividend 
by a written notice to the certificate 
holder. Such designation should clearly 
indicate to the holder that the holder’s 
gain or loss on the redemption of the 
certificate may differ from such des-
ignated amount, depending upon the 
holder’s basis for the redeemed certifi-
cate, and that the holder’s own records 
are to be used in computing the hold-
er’s gain or loss on the redemption of 
the certificate. 

(2) Example. The application of the 
provisions of this paragraph may be il-
lustrated by the following example:

Example. B entered into a periodic payment 
plan contract with X as custodian and Z as 
plan sponsor under which he purchased a 
plan certificate of X. Under this contract, 
upon B’s demand, X must redeem B’s certifi-
cate at a price substantially equal to the 
value of the number of shares in Y, a man-
agement company, which are credited to B’s 
account by X in connection with the unit in-
vestment trust. Except for a small amount of 
cash which X is holding to satisfy liabilities 
and to invest for other plan certificate hold-
ers, all of the assets held by X in connection 
with the trust consist of shares in Y. Pursu-
ant to the terms of the periodic payment 
plan contract, 100 shares of Y are credited to 
B’s account. Both X and Y have elected to be 
treated as regulated investment companies. 
On March 1, 1965, B notified X that he wished 
to have his entire interest in the unit invest-
ment trust redeemed. In order to redeem B’s 
interest, X caused Y to redeem 100 shares of 
Y which X held. At the time of redemption, 
each share of Y had a value of $15. X then 
distributed the $1,500 to B. X’s basis for each 
of the Y shares which was redeemed was $10. 
Therefore, X realized a long-term capital 
gain of $500 ($5×100 shares) which is attrib-
utable to the redemption by B of his interest 
in the trust. Under section 852(d), the $500 
capital gain distributed to B will not be con-
sidered a preferential dividend. Therefore, X 
is allowed a deduction of $500 under section 
852(b)(3)(A)(ii) for dividends paid determined 
with reference to capital gains dividends 
only, with the result that X will not pay a 

capital gains tax with respect to such 
amount.

(c) Definition of unit investment trust. 
A unit investment trust to which para-
graph (a) of this section refers is a 
business arrangement which— 

(1) Is registered under the Investment 
Company Act of 1940 as a unit invest-
ment trust; 

(2) Issues periodic payment plan cer-
tificates (as defined in such Act); 

(3) Possesses, as substantially all of 
its assets, securities issued by a man-
agement company (as defined in such 
Act); 

(4) Qualifies as a regulated invest-
ment company under section 851; and 

(5) Complies with the requirements 
provided for by section 852(a). 
Paragraph (a) of this section does not 
apply to a unit investment trust de-
scribed in section 851(f)(1) and para-
graph (d) of § 1.851–7. 

[T.D. 6921, 32 FR 8755, June 20, 1967, as 
amended by T.D. 7187, 37 FR 13527, July 6, 
1972; T.D. 7728, 45 FR 72650, Nov. 3, 1980]

§ 1.852–11 Treatment of certain losses 
attributable to periods after Octo-
ber 31 of a taxable year. 

(a) Outline of provisions. This para-
graph lists the provisions of this sec-
tion.

(a) Outline of provisions. 
(b) Scope. 
(1) In general. 
(2) Limitation on application of section. 
(c) Post-October capital loss defined. 
(1) In general. 
(2) Methodology. 
(3) October 31 treated as last day of taxable 

year for purpose of determining taxable in-
come under certain circumstances. 

(i) In general. 
(ii) Effect on gross income. 
(d) Post-October currency loss defined. 
(1) Post-October currency loss. 
(2) Net foreign currency loss. 
(3) Foreign currency gain or loss. 
(e) Limitation on capital gain dividends. 
(1) In general. 
(2) Amount taken into account in current 

year. 
(i) Net capital loss. 
(ii) Net long-term capital loss. 
(3) Amount taken into account in suc-

ceeding year. 
(f) Regulated investment company may 

elect to defer certain losses for purposes of 
determining taxable income. 

(1) In general. 
(2) Effect of election in current year. 
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(3) Amount of loss taken into account in 
current year. 

(i) If entire amount of net capital loss de-
ferred. 

(ii) If part of net capital loss deferred. 
(A) In general. 
(B) Character of capital loss not deferred. 
(iii) If entire amount of net long-term cap-

ital loss deferred. 
(iv) If part of net long-term capital loss de-

ferred. 
(v) If entire amount of post-October cur-

rency loss deferred. 
(vi) If part of post-October currency loss 

deferred. 
(4) Amount of loss taken into account in 

succeeding year and subsequent years. 
(5) Effect on gross income. 
(g) Earnings and profits. 
(1) General rule. 
(2) Special rule—treatment of losses that 

are deferred for purposes of determining tax-
able income. 

(h) Examples. 
(i) Procedure for making election. 
(1) In general. 
(2) When applicable instructions not avail-

able. 
(j) Transition rules. 
(1) In general. 
(2) Retroactive election. 
(i) In general. 
(ii) Deadline for making election. 
(3) Amended return required for succeeding 

year in certain circumstances. 
(i) In general. 
(ii) Time for filing amended return. 
(4) Retroactive dividend. 
(i) In general. 
(ii) Method of making election. 
(iii) Deduction for dividends paid. 
(A) In general. 
(B) Limitation on ordinary dividends. 
(C) Limitation on capital gain dividends. 
(D) Effect on other years. 
(iv) Earnings and profits. 
(v) Receipt by shareholders. 
(vi) Foreign tax election. 
(vii) Example. 
(5) Certain distributions may be designated 

retroactively as capital gain dividends. 
(k) Effective date.

(b) Scope—(1) In general. This section 
prescribes the manner in which a regu-
lated investment company must treat 
a post-October capital loss (as defined 
in paragraph (c) of this section) or a 
post-October currency loss (as defined 
in paragraph (d)(1) of this section) for 
purposes of determining its taxable in-
come, its earnings and profits, and the 
amount that it may designate as cap-
ital gain dividends for the taxable year 
in which the loss is incurred and the 

succeeding taxable year (the ‘‘suc-
ceeding year’’). 

(2) Limitation on application of section. 
This section shall not apply to any 
post-October capital loss or post-Octo-
ber currency loss of a regulated invest-
ment company attributable to a tax-
able year for which an election is in ef-
fect under section 4982(e)(4) of the Code 
with respect to the company. 

(c) Post-October capital loss defined—
(1) In general. For purposes of this sec-
tion, the term post-October capital loss 
means— 

(i) Any net capital loss attributable 
to the portion of a regulated invest-
ment company’s taxable year after Oc-
tober 31; or 

(ii) If there is no such net capital 
loss, any net long-term capital loss at-
tributable to the portion of a regulated 
investment company’s taxable year 
after October 31. 

(2) Methodology. The amount of any 
net capital loss or any net long-term 
capital loss attributable to the portion 
of the regulated investment company’s 
taxable year after October 31 shall be 
determined in accordance with general 
tax law principles (other than section 
1212) by treating the period beginning 
on November 1 of the taxable year of 
the regulated investment company and 
ending on the last day of such taxable 
year as though it were the taxable year 
of the regulated investment company. 
For purposes of this paragraph (c)(2), 
any item (other than a capital loss car-
ryover) that is required to be taken 
into account or any rule that must be 
applied, for purposes of section 4982, on 
October 31 as if it were the last day of 
the regulated investment company’s 
taxable year must also be taken into 
account or applied in the same manner 
as required under section 4982, both on 
October 31 and again on the last day of 
the regulated investment company’s 
taxable year. 

(3) October 31 treated as last day of tax-
able year for purpose of determining tax-
able income under certain circumstances—
(i) In general. If a regulated investment 
company has a post-October capital 
loss for a taxable year, any item that 
must be marked to market for purposes 
of section 4982 on October 31 as if it 
were the last day of the regulated in-
vestment company’s taxable year must 
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also be marked to market on October 
31 and again on the last day of the reg-
ulated investment company’s taxable 
year for purposes of determining its 
taxable income. If the regulated invest-
ment company does not have a post-Oc-
tober capital loss for a taxable year, 
the regulated investment company 
must treat items that must be marked 
to market for purposes of section 4982 
on October 31 as if it were the last day 
of the regulated investment company’s 
taxable year as marked to market only 
on the last day of its taxable year for 
purposes of determining its taxable in-
come. 

(ii) Effect on gross income. The mark-
ing to market of any item on October 
31 of a regulated investment company’s 
taxable year for purposes of deter-
mining its taxable income under para-
graph (c)(3)(i) of this section shall not 
affect the amount of the gross income 
of such company for such taxable year 
for purposes of section 851(b) (2) or (3). 

(d) Post-October currency loss defined. 
For purposes of this section— 

(1) Post-October currency loss. The 
term post-October currency loss means 
any net foreign currency loss attrib-
utable to the portion of a regulated in-
vestment company’s taxable year after 
October 31. For purposes of the pre-
ceding sentence, principles similar to 
those of paragraphs (c)(2) and (c)(3) of 
this section shall apply. 

(2) Net foreign currency loss. The term 
‘‘net foreign currency loss’’ means the 
excess of foreign currency losses over 
foreign currency gains. 

(3) Foreign currency gain or loss. The 
terms ‘‘foreign currency gain’’ and 
‘‘foreign currency loss’’ have the same 
meaning as provided in section 988(b). 

(e) Limitation on capital gain divi-
dends—(1) In general. For purposes of 
determining the amount a regulated 
investment company may designate as 
capital gain dividends for a taxable 
year, the amount of net capital gain 
for the taxable year shall be deter-
mined without regard to any post-Oc-
tober capital loss for such year. 

(2) Amount taken into account in cur-
rent year—(i) Net capital loss. If the 
post-October capital loss referred to in 
paragraph (e)(1) of this section is a 
post-October capital loss as defined in 
paragraph (c)(1)(i) of this section, the 

net capital gain of the company for the 
taxable year in which the loss arose 
shall be determined without regard to 
any capital gains or losses (both long-
term and short-term) taken into ac-
count in computing the post-October 
capital loss for the taxable year. 

(ii) Net long-term capital loss. If the 
post-October capital loss referred to in 
paragraph (e)(1) of this section is a 
post-October capital loss as defined in 
paragraph (c)(1)(ii) of this section, the 
net capital gain of the company for the 
taxable year in which the loss arose 
shall be determined without regard to 
any long-term capital gain or loss 
taken into account in computing the 
post-October capital loss for the tax-
able year. 

(3) Amount taken into account in suc-
ceeding year. If a regulated investment 
company has a post-October capital 
loss (as defined in paragraph (c)(1)(i) or 
(c)(1)(ii) of this section) for any taxable 
year, then, for purposes of determining 
the amount the company may des-
ignate as capital gain dividends for the 
succeeding year, the net capital gain 
for the succeeding year shall be deter-
mined by treating all gains and losses 
taken into account in computing the 
post-October capital loss as arising on 
the first day of the succeeding year. 

(f) Regulated investment company may 
elect to defer certain losses for purposes of 
determining taxable income—(1) In gen-
eral. A regulated investment company 
may elect, in accordance with the pro-
cedures of paragraph (i) of this section, 
to compute its taxable income for a 
taxable year without regard to part or 
all of any post-October capital loss or 
post-October currency loss for that 
year. 

(2) Effect of election in current year. 
The taxable income of a regulated in-
vestment company for a taxable year 
to which an election under paragraph 
(f)(1) of this section applies shall be 
computed without regard to that part 
of any post-October capital loss or 
post-October currency loss to which 
the election applies. 

(3) Amount of loss taken into account in 
current year—(i) If entire amount of net 
capital loss deferred. If a regulated in-
vestment company elects, under para-
graph (f)(1) of this section, to defer the 
entire amount of a post-October capital 
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loss as defined in paragraph (c)(1)(i) of 
this section, the taxable income of the 
company for the taxable year in which 
the loss arose shall be determined 
without regard to any capital gains or 
losses (both long-term and short-term) 
taken into account in computing the 
post-October capital loss for the tax-
able year. 

(ii) If part of net capital loss deferred—
(A) In general. If a regulated invest-
ment company elects, under paragraph 
(f)(1) of this section, to defer less than 
the entire amount of a post-October 
capital loss as defined in paragraph 
(c)(1)(i) of this section, the taxable in-
come of the company for the taxable 
year in which the loss arose shall be 
determined by including an amount of 
capital loss taken into account in com-
puting the post-October capital loss for 
the taxable year equal to the amount 
of the post-October capital loss that is 
not deferred. No amount of capital gain 
taken into account in computing the 
post-October capital loss for the tax-
able year shall be taken into account 
in the determination. 

(B) Character of capital loss not de-
ferred. The capital loss includible in 
the taxable income of the company 
under this paragraph (f)(3)(ii) for the 
taxable year in which the loss arose 
shall consist first of any short-term 
capital losses to the extent thereof, 
and then of any long-term capital 
losses, taken into account in com-
puting the post-October capital loss for 
the taxable year. 

(iii) If entire amount of net long-term 
capital loss deferred. If a regulated in-
vestment company elects, under para-
graph (f)(1) of this section, to defer the 
entire amount of a post-October capital 
loss as defined in paragraph (c)(1)(ii) of 
this section, the taxable income of the 
company for the taxable year in which 
the loss arose shall be determined 
without regard to any long-term cap-
ital gains or losses taken into account 
in computing the post-October capital 
loss for the taxable year. 

(iv) If part of net long-term capital loss 
deferred. If a regulated investment 
company elects, under paragraph (f)(1) 
of this section, to defer less than the 
entire amount of a post-October capital 
loss as defined in paragraph (c)(1)(ii) of 
this section, the taxable income of the 

company for the taxable year in which 
the loss arose shall be determined by 
including an amount of long-term cap-
ital loss taken into account in com-
puting the post-October capital loss for 
the taxable year equal to the amount 
of the post-October capital loss that is 
not deferred. No amount of long term 
capital gain taken into account in 
computing the post-October capital 
loss for the taxable year shall be taken 
into account in the determination. 

(v) If entire amount of post-October cur-
rency loss deferred. If a regulated invest-
ment company elects, under paragraph 
(f)(1) of this section, to defer the entire 
amount of a post-October currency 
loss, the taxable income of the com-
pany for the taxable year in which the 
loss arose shall be determined without 
regard to any foreign currency gains or 
losses taken into account in computing 
the post-October currency loss for the 
taxable year. 

(vi) If part of post-October currency 
loss deferred. If a regulated investment 
company elects, under paragraph (f)(1) 
of this section, to defer less than the 
entire amount of a post-October cur-
rency loss, the taxable income of the 
company for the taxable year in which 
the loss arose shall be determined by 
including an amount of foreign cur-
rency loss taken into account in com-
puting the post-October currency loss 
for the taxable year equal to the 
amount of the post-October currency 
loss that is not deferred. No amount of 
foreign currency gain taken into ac-
count in computing the post-October 
currency loss for the taxable year shall 
be taken into account in the deter-
mination. 

(4) Amount of loss taken into account in 
succeeding year and subsequent years. If 
a regulated investment company has a 
post-October capital loss or a post-Oc-
tober currency loss for any taxable 
year and an election under paragraph 
(f)(1) is made for that year, then, for 
purposes of determining the taxable in-
come of the company for the suc-
ceeding year and all subsequent years, 
all capital gains and losses taken into 
account in determining the post-Octo-
ber capital loss, and all foreign cur-
rency gains and losses taken into ac-
count in determining the post-October 
currency loss, that are not taken into 
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account under the rules of paragraph 
(f)(3) of this section in determining the 
taxable income of the regulated invest-
ment company for the taxable year in 
which the loss arose shall be treated as 
arising on the first day of the suc-
ceeding year. 

(5) Effect on gross income. An election 
by a regulated investment company to 
defer any post-October capital loss or 
any post-October currency loss for a 
taxable year under paragraph (f)(1) of 
this section shall not affect the 
amount of the gross income of such 
company for such taxable year (or the 
succeeding year) for purposes of section 
851(b) (2) or (3). 

(g) Earnings and profits—(1) General 
rule. The earnings and profits of a regu-
lated investment company for a tax-
able year are determined without re-
gard to any post-October capital loss or 
post-October currency loss for that 
year. If a regulated investment com-
pany distributes with respect to a cal-
endar year amounts in excess of the 
limitation described in the succeeding 
sentence, then, with respect to those 
excess amounts, for the taxable year 
with respect to which the amounts are 
distributed, the earnings and profits of 
the company are computed without re-
gard to the preceding sentence. The 
limitation described in this sentence is 
the amount that would be the required 
distribution for that calendar year 
under section 4982 if ‘‘100 percent’’ were 
substituted for each percentage set 
forth in section 4982(b)(1). 

(2) Special Rule—Treatment of losses 
that are deferred for purposes of deter-
mining taxable income. If a regulated in-
vestment company elects to defer, 
under paragraph (f)(1) of this section, 
any part of a post-October capital loss 
or post-October currency loss arising in 
a taxable year, then, for both the tax-
able year in which the loss arose and 
the succeeding year, both the earnings 
and profits and the accumulated earn-
ings and profits of the company are de-
termined as if the part of the loss so 
deferred had arisen on the first day of 
the succeeding year. 

(h) Examples. The provisions of para-
graphs (e), (f), and (g) of this section 
may be illustrated by the following ex-
amples. For each example, assume that 
X is a regulated investment company 

that computes its income on a calendar 
year basis, and that no election is in ef-
fect under section 4982(e)(4).

Example 1. X has a $25 net foreign currency 
gain, a $50 net short-term capital loss, and a 
$75 net long-term capital gain for the post-
October period of 1988. X has no post-October 
currency loss and no post-October capital 
loss for 1988, and this section does not apply.

Example 2. X has the following capital 
gains and losses for the periods indicated:

Long-
term 

Short-
term 

01/01 to 10/31/88 .................................. 115 80
(15) (20) 

100 60

11/01 to 12/31/88 .................................. 75 150
(150) (50) 

(75) 100

01/01 to 10/31/89 .................................. 30 40
(5) (20) 

25 20

11/01 to 12/31/89 .................................. 35 100
(0) (50) 

35 50

X has a post-October capital loss of $75 for 
its 1988 taxable year due to a net long-term 
capital loss for the post-October period of 
1988. X does not make an election under 
paragraph (f)(1) of this section. 

(i) Capital gain dividends. X may designate 
up to $100 as a capital gain dividend for 1988 
because X must disregard the $75 long-term 
capital gain and the $150 long-term capital 
loss for the post-October period of 1988 in 
computing its net capital gain for this pur-
pose. In computing its net capital gain for 
1989 for the purposes of determining the 
amount it may designate as a capital gain 
dividend for 1989, X must take into account 
the $75 long-term capital gain and the $150 
long-term capital loss for the post-October 
period of 1988 in addition to the long-term 
and short-term capital gains and losses for 
1989. Accordingly, X may not designate any 
amount as a capital gain dividend for 1989. 

(ii) Taxable income. X must include the $75 
long-term capital gain and the $150 long-
term capital loss for its post-October period 
of 1988 in its taxable income for 1988 because 
it did not make an election under paragraph 
(f)(1) of this section for 1988. Accordingly, X’s 
taxable income for 1988 will include a net 
capital gain of $25 and a net short-term cap-
ital gain of $160. X’s taxable income for 1989 
will include a net capital gain of $60 and a 
net short-term capital gain of $70. 
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(iii) Earnings and profits. X must determine 
its earnings and profits for 1988 without re-
gard to the $75 long-term capital gain and 
the $150 long-term capital loss for the post-
October period of 1988. X must, however, in-
clude the $75 long-term capital gain and $150 
long-term capital loss for the post-October 
period of 1988 in determining its accumu-
lated earnings and profits for 1988. Thus, X 
includes $260 of capital gain in its earnings 
and profits for 1988, includes $185 in its accu-
mulated earnings and profits for 1988, and in-
cludes $130 of capital gain in its earnings and 
profits for 1989.

Example 3. Same facts as example 2, except 
that X elects to defer the entire $75 post-Oc-
tober capital loss for 1988 under paragraph 
(f)(1) of this section for purposes of deter-
mining its taxable income for 1988. 

(i) Capital gain dividends. Same result as in 
example 2. 

(ii) Taxable income. X must compute its 
taxable income for 1988 without regard to the 
$75 long-term capital gain and the $150 long-
term capital loss for the post-October period 
of 1988 because it made an election to defer 
the entire $75 post-October capital loss for 
1988 under paragraph (f)(1) of this section. 
Accordingly, X’s taxable income for 1988 will 
include a net capital gain of $100 and a net 
short-term capital gain of $160. X must in-
clude the $75 long-term capital gain and the 
$150 long-term capital loss for the post-Octo-
ber period of 1988 in its taxable income for 
1989 in addition to the long-term and short-
term capital gains and losses for 1989. Ac-
cordingly, X’s taxable income for 1989 will 
include a net long-term capital loss of $15 
and a net short-term capital gain of $70. 

(iii) Earnings and profits. For 1988, X must 
determine both its earnings and profits and 
its accumulated earnings and profits without 
regard to the $75 long-term capital gain and 
$150 long-term capital loss for the post-Octo-
ber period of 1988. In determining both its 
earnings and profits and its accumulated 
earnings and profits for 1989, X must include 
(in addition to the long-term and short-term 
capital gains and losses for 1989) the $75 long-
term capital gain and $150 long-term capital 
loss for the post-October period of 1988 as if 
those deferred gains and losses arose on Jan-
uary 1, 1989. Thus, X will include $260 of cap-
ital gain in its earnings and profits for 1988 
and $55 of capital gain in its earnings and 
profits for 1989.

Example 4. Same facts as example 2, except 
that X elects to defer only $50 of the post-Oc-
tober capital loss for 1988 under paragraph 
(f)(1) of this section for purposes of deter-
mining its taxable income for 1988. 

(i) Capital gain dividends. Same results as 
in example 2. 

(ii) Taxable income. X must compute its 
taxable income for 1988 without regard to the 
$75 long-term capital gain and $125 of the 
$150 long-term capital loss for the post-Octo-

ber period of 1988 because it made an election 
to defer $50 of the $75 post-October capital 
loss for 1988 under paragraph (f)(1) of this 
section. Accordingly, X’s taxable income for 
1988 will include a net capital gain of $75 and 
a net short-term capital gain of $160. X must 
include the $75 long-term capital gain and 
$125 of the $150 long-term capital loss for the 
post-October period of 1988 in its taxable in-
come for 1989 in addition to the long-term 
and short-term capital gains and losses for 
1989. Accordingly, X’s taxable income for 1989 
will include a net capital gain of $10 and a 
net short-term capital gain of $70. 

(iii) Earnings and profits. X must determine 
its earnings and profits for 1988 without re-
gard to the $75 long-term capital gain and 
the $150 long-term capital loss for the post-
October period of 1988. X must include $25 of 
the $150 long-term capital loss for the post-
October period of 1988 in determining its ac-
cumulated earnings and profits for 1988. In 
determining both its earnings and profits 
and its accumulated earnings and profits for 
1989, X must include (in addition to the long-
term and short-term capital gains and losses 
for 1989) the $75 long-term capital gain and 
$125 of the $150 long-term capital loss for the 
post-October period of 1988 as if those de-
ferred gains and losses arose on January 1, 
1989. Thus, X includes $260 of capital gain in 
its earnings and profits for 1988, includes $235 
in its accumulated earnings and profits for 
1988, and includes $80 of capital gain in its 
earnings and profits for 1989.

Example 5. X has the following capital 
gains and losses for the periods indicated:

Long-
term 

Short-
term 

01/01 to 10/31/88 .................................. 115 80
(15) (20) 

100 60

11/01 to 12/31/88 .................................. 150 50
(75) (150) 

75 (100) 

01/01 to 10/31/89 .................................. 30 40
(5) (20) 

25 20

11/01 to 12/31/89 .................................. 35 100
(0) (50) 

35 50

X has a post-October capital loss of $25 for 
its 1988 taxable year due to a net capital loss 
for the post-October period of 1988. X does 
not make an election under paragraph (f)(1) 
of this section. 

(i) Capital gain dividends. X may designate 
up to $100 as a capital gain dividend for 1988 
because X must disregard the $150 long-term 
capital gain, the $75 long-term capital loss, 
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the $50 short-term capital gain, and the $150 
short-term capital loss for the post-October 
period of 1988 in computing its net capital 
gain for this purpose. In computing its net 
capital gain for 1989 for purposes of deter-
mining the amount it may designate as a 
capital gain dividend for 1989, X must take 
into account the $150 long-term capital gain, 
the $75 long-term capital loss, the $50 short-
term capital gain, and the $150 short-term 
capital loss for the post-October period of 
1988 in addition to the long-term and short-
term capital gains and losses for 1989. Ac-
cordingly, X may designate up to $105 as a 
capital gain dividend for 1989. 

(ii) Taxable income. X must include the $150 
long-term capital gain, the $75 long-term 
capital loss, the $50 short-term capital gain, 
and the $150 short-term capital loss for the 
post-October period of 1988 in its taxable in-
come for 1988 because it did not make an 
election under paragraph (f)(1) of this section 
for 1988. Accordingly, X’s taxable income for 
1988 will include a net capital gain of $135 
(consisting of a net long-term capital gain of 
$175 and a net short-term capital loss of $40). 
X’s taxable income for 1989 will include a net 
capital gain of $60 and a net short-term cap-
ital gain of $70. 

(iii) Earnings and profits. X must determine 
its earnings and profits for 1988 without re-
gard to the $150 long-term capital gain, the 
$75 long-term capital loss, the $50 short-term 
capital gain, and the $150 short-term capital 
loss for the post-October period of 1988. X 
must, however, include the $150 long-term 
capital gain, the $75 long-term capital loss, 
the $50 short-term capital gain, and the $150 
short-term capital loss for the post-October 
period of 1988 in determining its accumu-
lated earnings and profits for 1988. Thus, X 
includes $160 of capital gain in its earnings 
and profits for 1988, includes $135 in its accu-
mulated earnings and profits for 1988, and in-
cludes $130 of capital gain in its earnings and 
profits for 1989.

Example 6. Same facts as example 5, except 
that X elects to defer the entire $25 post-Oc-
tober capital loss for 1988 under paragraph 
(f)(1) of this section for purposes of deter-
mining its taxable income for 1988. 

(i) Capital gain dividends. Same result as in 
example 5. 

(ii) Taxable income. X must compute its 
taxable income for 1988 without regard to the 
$150 long-term capital gain, the $75 long-
term capital loss, the $50 short-term capital 
gain, and the $150 short-term capital loss for 
the post-October period of 1988 because it 
made an election to defer the entire $25 post-
October capital loss for 1988 under paragraph 
(f)(1) of this section. Accordingly, X’s tax-
able income for 1988 will include a net cap-
ital gain of $100 and a net short-term capital 
gain of $60. X must include the $150 long-
term capital gain, the $75 long-term capital 
loss, the $50 short-term capital gain, and the 

$150 short-term capital loss for the post-Oc-
tober period of 1988 in its taxable income for 
1989 in addition to the long-term and short-
term capital gains and losses for 1989. Ac-
cordingly, X’s taxable income for 1989 will 
include a net capital gain of $105 (consisting 
of a net long-term capital gain of $135 and a 
net short-term capital loss of $30). 

(iii) Earnings and profits. For 1988, X must 
determine both its earnings and profits and 
its accumulated earnings and profits without 
regard to the $150 long-term capital gain, the 
$75 long-term capital loss, the $50 short-term 
capital gain, and the $150 short-term capital 
loss for the post-October period of 1988. In de-
termining both its earnings and profits and 
its accumulated earnings and profits for 1989, 
X must include (in addition to the long-term 
and short-term capital gains and losses for 
1989) the $150 long-term capital gain, the $75 
long-term capital loss, the $50 short-term 
capital gain, and the $150 short-term capital 
loss for the post-October period of 1988 as if 
those deferred gains and losses arose on Jan-
uary 1, 1989. Thus, X will include $160 of cap-
ital gain in its earnings and profits for 1988 
and $105 of capital gain in its earnings and 
profits for 1989.

Example 7. Same facts as example 5, except 
that X elects to defer only $20 of the post-Oc-
tober capital loss for 1988 under paragraph 
(f)(1) of this section for purposes of deter-
mining its taxable income for 1988. 

(i) Capital gain dividends. Same result as in 
example 5. 

(ii) Taxable income. X must compute its 
taxable income for 1988 by including $5 of the 
$150 short-term capital loss for the post-Oc-
tober period of 1988, but without regard to 
the $150 long-term capital gain, the $75 long-
term capital loss, the $50 short-term capital 
gain, and $145 of the $150 short-term capital 
loss for the post-October period of 1988 be-
cause it made an election to defer $20 of the 
$25 post-October capital loss for 1988 under 
paragraph (f)(1) of this section. Accordingly, 
X’s taxable income for 1988 will include a net 
capital gain of $100 and a net short-term cap-
ital gain of $55. X must include the $150 long-
term capital gain, the $75 long-term capital 
loss, the $50 short-term capital gain, and $145 
of the $150 short-term capital loss for the 
post-October period of 1988 in its taxable in-
come for 1989 in addition to the long-term 
and short-term capital gains and losses for 
1989. Accordingly, X’s taxable income for 1989 
will include a net capital gain of $110 (con-
sisting of a long-term capital gain of $135 and 
a net short-term capital loss of $25). 

(iii) Earnings and profits. X must determine 
its earnings and profits for 1988 without re-
gard to the $150 long-term capital gain, the 
$75 long-term capital loss, the $50 short-term 
capital gain, and the $150 short-term capital 
loss for the post-October period of 1988. In de-
termining its accumulated earnings and 
profits for 1988, X must include $5 of the $150 
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short-term capital loss for the post-October 
period of 1988. In determining its accumu-
lated earnings and profits for 1989, X must 
include (in addition to the long-term and 
short-term capital gains and losses for 1989) 
the $150 long-term capital gain, the $75 long-
term capital loss, the $50 short-term capital 
gain, and $145 of the $150 short-term capital 
loss for the post-October period of 1988 as if 
those deferred gains and losses arose on Jan-
uary 1, 1989. Thus, X includes $160 of capital 
gain in its earnings and profits for 1988, in-
cludes $155 in its accumulated earnings and 
profits for 1988, and includes $110 of capital 
gain in its earnings and profits for 1989.

Example 8. X has the following capital 
gains and losses for the periods indicated:

Long-
term 

Short-
term 

01/01 to 10/31/88 .................................. 115 80
(15) (20) 

100 60

11/01 to 12/31/88 .................................. 15 25
(75) (10) 

(60) 15

01/01 to 10/31/89 .................................. 80 50
(5) (100) 

75 (50) 

11/01 to 12/31/89 .................................. 85 40
(0) (20) 

85 20

X has a post-October capital loss of $45 for 
its 1988 taxable year due to a net capital loss 
for the post-October period of 1988. X does 
not make an election under paragraph (f)(1) 
of this section. 

(i) Capital gain dividends. X may designate 
up to $100 as a capital gain dividend for 1988 
because X must disregard the $15 long-term 
capital gain, the $75 long-term capital loss, 
the $25 short-term capital gain, and the $10 
short-term capital loss for the post-October 
period of 1988 in computing its net capital 
gain for this purpose. In computing its net 
capital gain for 1989 for purposes of deter-
mining the amount it may designate as a 
capital gain dividend for 1989, X must take 
into account the $15 long-term capital gain, 
the $75 long-term capital loss, the $25 short-
term capital gain, and the $10 short-term 
capital loss for the post-October period of 
1988 in addition to the long-term and short-
term capital gains and losses for 1989. Ac-
cordingly, X may designate up to $85 as a 
capital gain dividend for 1989. 

(ii) Taxable income. X must include the $15 
long-term capital gain, the $75 long-term 
capital loss, the $25 short-term capital gain, 
and the $10 short-term capital loss for the 
post-October period of 1988 in its taxable in-

come for 1988 because it did not make an 
election under paragraph (f)(1) of this section 
for 1988. Accordingly, X’s taxable income for 
1988 will include a net capital gain of $40 and 
a net short-term capital gain of $75. X’s tax-
able income for 1989 will include a net cap-
ital gain of $130 for 1989 (consisting of a net 
long-term capital gain of $160 and a net 
short-term capital loss of $30). 

(iii) Earnings and profits. X must determine 
its earnings and profits for 1988 without re-
gard to the $15 long-term capital gain, the 
$75 long-term capital loss, the $25 short-term 
capital gain, and the $10 short-term capital 
loss for the post-October period of 1988. X 
must, however, include the $15 long-term 
capital gain, the $75 long-term capital loss, 
the $25 short-term capital gain, and the $10 
short-term capital loss for the post-October 
period of 1988 in determining its accumu-
lated earnings and profits for 1988. Thus, X 
includes $160 of capital gain in its earnings 
and profits for 1988, includes $115 in its accu-
mulated earnings and profits for 1988, and in-
cludes $130 of capital gain in its earnings and 
profits for 1989.

Example 9. Same facts as example 8, except 
that X elects to defer the entire $45 post-Oc-
tober capital loss for 1988 under paragraph 
(f)(1) of this section for purposes of deter-
mining its taxable income for 1988. 

(i) Capital gain dividends. Same result as in 
example 8. 

(ii) Taxable income. X must compute its 
taxable income for 1988 without regard to the 
$15 long-term capital gain, the $75 long-term 
capital loss, the $25 short-term capital gain, 
and the $10 short-term capital loss for the 
post-October period of 1988 because it made 
an election to defer the entire $45 post-Octo-
ber capital loss for 1988 under paragraph 
(f)(1) of this section. Accordingly, X’s tax-
able income for 1988 will include a net cap-
ital gain of $100 and a net short-term capital 
gain of $60. X must include the $15 long-term 
capital gain, the $75 long-term capital loss, 
the $25 short-term capital gain, and the $10 
short-term capital loss for the post-October 
period of 1988 in its taxable income for 1989 
in addition to the long-term and short-term 
capital gains and losses for 1989. Accord-
ingly, X’s taxable income for 1989 will in-
clude a net capital gain of $85 (consisting of 
a net long-term capital gain of $100 and a net 
short-term capital loss of $15). 

(iii) Earnings and profits. For 1988, X must 
determine both its earnings and profits and 
its accumulated earnings and profits without 
regard to the $15 long-term capital gain, the 
$75 long-term capital loss, the $25 short-term 
capital gain, and the $10 short-term capital 
loss for the post-October period of 1988. In de-
termining both its earnings and profits and 
its accumulated earnings and profits for 1989, 
X must include (in addition to the long-term 
and short-term capital gains and losses for 
1989) the $15 long-term capital gain, the $75 
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long-term capital loss, the $25 short-term 
capital gain, and the $10 short-term capital 
loss for the post-October period of 1988 as if 
those deferred gains and losses arose on Jan-
uary 1, 1989. Thus, X will include $160 of cap-
ital gain in its earnings and profits for 1988 
and $85 of capital gain in its earnings and 
profits for 1989.

Example 10. Same facts as example 8, ex-
cept that X elects to defer only $30 of the 
post-October capital loss for 1988 under para-
graph (f)(1) of this section for purposes of de-
termining its taxable income for 1988. 

(i) Capital gain dividends. Same result as in 
example 8. 

(ii) Taxable income. X must compute its 
taxable income for 1988 by including $5 of the 
$75 long-term capital loss and the $10 short-
term capital loss for the post-October period 
of 1988, but without regard to the $15 long-
term capital gain, $70 of the $75 long-term 
capital loss, and the $25 short-term capital 
gain for the post-October period of 1988 be-
cause it made an election to defer $30 of the 
$45 post-October capital loss for 1988 under 
paragraph (f)(1) of this section. Accordingly, 
X’s taxable income for 1988 will include a net 
capital gain of $95 and a net short-term cap-
ital gain of $50. X must include the $15 long-
term capital gain, $70 of the $75 long-term 
capital loss, and the $25 short-term capital 
gain for the post-October period of 1988 in its 
taxable income for 1989 in addition to the 
long-term and short-term capital gains and 
losses for 1989. Accordingly, X’s taxable in-
come for 1989 will include a net capital gain 
of $100 (consisting of a net long-term capital 
gain of $105 and a net short-term capital loss 
of $5). 

(iii) Earnings and profits. X must determine 
its earnings and profits for 1988 without re-
gard to the $15 long-term capital gain, the 
$75 long-term capital loss, the $25 short-term 
capital gain, and the $10 short-term capital 
loss for the post-October period of 1988. In de-
termining its accumulated earnings and 
profits for 1988, X must include $5 of the $75 
long-term capital loss and the $10 short-term 
capital loss for the post-October period of 
1988. In determining both its earnings and 
profits and its accumulated earnings and 
profits for 1989, X must include (in addition 
to the long-term and short-term capital 
gains and losses for 1989) the $15 long-term 
capital gain, $70 of the $75 long-term capital 
loss, and the $25 short-term capital gain for 
the post-October period of 1988 as if those de-
ferred gains and losses arose on January 1, 
1989. Thus, X includes $160 of capital gain in 
its earnings and profits for 1988, includes $145 
in its accumulated earnings and profits for 
1989, and includes $100 of capital gain in its 
earnings and profits for 1989 (consisting of a 
net long-term capital gain of $105 and a net 
short-term capital loss of $5).

Example 11. X has the following foreign cur-
rency gains and losses attributable to the pe-
riods indicated:

01/01 to 10/31/88........................................200
11/01 to 12/31/88 .......................................(100) 
01/01 to 10/31/89........................................110
11/01 to 12/31/89 .........................................40

X has a $100 post-October currency loss for 
its 1988 taxable year due to a net foreign cur-
rency loss for the post-October period of 1988. 
X does not make an election under para-
graph (f)(1) of this section. 

(i) Taxable income. X must compute its tax-
able income for 1988 by including the $100 
foreign currency loss for the post-October pe-
riod of 1988 because it did not make an elec-
tion under paragraph (f)(1) of this section. 
Accordingly, X’s taxable income for 1988 will 
include a net foreign currency gain of $100. 
X’s taxable income for 1989 will include a net 
foreign currency gain of $150. 

(ii) Earnings and profits. X must determine 
its earnings and profits for 1988 without re-
gard to the foreign currency loss for the 
post-October period of 1988. X must, however, 
include the $100 foreign currency loss for the 
post-October period 1988 in determining its 
accumulated earnings and profits for 1988. 
Thus, X includes $200 of foreign currency 
gain in its earnings and profits for 1988, in-
cludes $100 in its accumulated earnings and 
profits for 1988, and includes $150 of foreign 
currency gain in its earnings and profits for 
1989.

Example 12. Same facts as example 11, ex-
cept that X elects to defer the entire $100 
post-October currency loss for 1988 under 
paragraph (f)(1) of this section for purposes 
of determining its taxable income for 1988. 

(i) Taxable income. X must compute its tax-
able income for 1988 without regard to the 
$100 foreign currency loss for the post-Octo-
ber period of 1988 because it made an election 
to defer the entire $100 post-October cur-
rency loss for 1988 under paragraph (f)(1) of 
this section. Accordingly, X’s taxable income 
for 1988 will include a net foreign currency 
gain of $200. X’s taxable income for 1989 will 
include a net foreign currency gain of $50 be-
cause X must compute its taxable income for 
1989 by including the $100 foreign currency 
loss for the post-October period of 1988 in ad-
dition to the foreign currency gains and 
losses for 1989. 

(ii) Earnings and profits. For 1988, X must 
determine both its earnings and profits and 
its accumulated earnings and profits without 
regard to the $100 foreign currency loss for 
the post-October period of 1988. In deter-
mining both its earnings and profits and its 
accumulated earnings and profits for 1989, X 
must include (in addition to the foreign cur-
rency gains and losses for 1989) the $100 for-
eign currency loss for the post-October pe-
riod 1988 as if that deferred loss arose on 
January 1, 1989. Thus, X will include $200 of 
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foreign currency gain in its earnings and 
profits for 1988 and $50 of foreign currency 
gain in its earnings and profits for 1989.

Example 13. Same facts as example 11, ex-
cept that X elects to defer only $75 of the 
post-October currency loss under paragraph 
(f)(1) of this section for purposes of deter-
mining its taxable income for 1988. 

(i) Taxable income. X must compute its tax-
able income for 1988 by including $25 of the 
$100 foreign currency loss for the post-Octo-
ber period of 1988, but without regard to $75 
of the $100 foreign currency loss for the post-
October period of 1988 because it made an 
election to defer $75 of the $100 post-October 
currency loss for 1988 under paragraph (f)(1) 
of this section. Accordingly, X’s taxable in-
come for 1988 will include a net foreign cur-
rency gain of $175. X’s taxable income will 
include a net foreign currency gain of $75 for 
1989 because X must compute its taxable in-
come for 1989 by including $75 of the $100 for-
eign currency loss for the post-October pe-
riod of 1988 in addition to the foreign cur-
rency gains and losses for 1989. 

(ii) Earnings and profits. X must determine 
its earnings and profits for 1988 without re-
gard to the $100 foreign currency loss for the 
post-October period of 1988. X must, however, 
inlcude $25 of the $100 foreign currency loss 
for the post-October period of 1988 in deter-
mining its accumulated earnings and profits 
for 1988. In determining both its earnings and 
profits and its accumulated earnings and 
profits for 1989, X must include (in addition 
to the foreign currency gains and losses for 
1989) the $75 of the $100 foreign currency loss 
for the post-October period of 1988 as if that 
loss arose on January 1, 1989. Thus, X in-
cludes $200 of foreign currency gain in its 
earnings and profits for 1988, includes $175 in 
its accumulated earnings and profits for 1988, 
and includes $75 of foreign currency gain in 
its earnings and profits for 1989.

(i) Procedure for making election—(1) 
In general. Except as provided in para-
graph (i)(2) of this section, a regulated 
investment company may make an 
election under paragraph (f)(1) of this 
section for a taxable year to which this 
section applies by completing its in-
come tax return (including any nec-
essary schedules) for that taxable year 
in accordance with the instructions for 
the form that are applicable to the 
election. 

(2) When applicable instructions not 
available. If the instructions for the in-
come tax returns of regulated invest-
ment companies for a taxable year to 
which this section applies do not re-
flect the provisions of this section, a 
regulated investment company may 
make an election under paragraph (f)(1) 

of this section for that year by enter-
ing the appropriate amounts on its in-
come tax return (including any nec-
essary schedules) for that year, and by 
attaching a written statement to the 
return that states— 

(i) The taxable year for which the 
election under this section is made; 

(ii) The fact that the regulated in-
vestment company elects to defer all 
or a part of its post-October capital 
loss or post-October currency loss for 
that taxable year for purposes of com-
puting its taxable income under the 
terms of this section; 

(iii) The amount of the post-October 
capital loss or post-October currency 
loss that the regulated investment 
company elects to defer for that tax-
able year; and 

(iv) The name, address, and employer 
identification number of the regulated 
investment company. 

(j) Transition rules—(1) In general. For 
a taxable year ending before March 2, 
1990 in which a regulated investment 
company incurred a post-October cap-
ital loss or post-October currency loss, 
the company may use any method that 
is consistently applied and in accord-
ance with reasonable business practice 
to determine the amounts taken into 
account in that taxable year for pur-
poses of paragraphs (e)(2), (f)(3), and (g) 
of this section and to determine the 
amount taken into account in the suc-
ceeding year for purposes of paragraphs 
(e)(3), (f)(4), and (g) of this section. For 
example, for purposes of paragraph (e), 
a taxpayer may use a method that 
treats as incurred in a taxable year all 
capital gains taken into account in 
computing the post–October capital 
loss for that year and an amount of 
capital loss for such period equal to the 
amount of such gains and that treats 
the remaining amount of capital loss 
for such period as arising on the first 
day of the succeeding year. 

Similarly, for purposes of paragraph 
(e)(3), a taxpayer may use a method 
that treats as arising on the first day 
of the succeeding year only the excess 
of the capital losses from sales or ex-
changes after October 31 over the cap-
ital gains for such period (that is, the 
net capital loss or net long-term cap-
ital loss for such period). 
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(2) Retroactive election—(i) In general. 
A regulated investment company may 
make an election (a ‘‘retroactive elec-
tion’’) under paragraph (f)(1) for a tax-
able year with respect to which it has 
filed an income tax return on or before 
May 1, 1990 (a ‘‘retroactive election 
year’’) by filing an amended return (in-
cluding any necessary schedules) for 
the retroactive election year reflecting 
the appropriate amounts and by at-
taching a written statement to the re-
turn that complies with the require-
ments of paragraph (i)(2) of this sec-
tion. 

(ii) Deadline for making election. A ret-
roactive election may be made no later 
than December 31, 1990. 

(3) Amended return required for suc-
ceeding year in certain circumstances—(i) 
In general. If, at the time a regulated 
investment company makes a retro-
active election under this section, it 
has already filed an income tax return 
for the succeeding year, the company 
must file an amended return for such 
succeeding year reflecting the appro-
priate amounts. 

(ii) Time for filing amended return. An 
amended return required under para-
graph (j)(3)(i) of this section must be 
filed together with the amended return 
described in paragraph (j)(2)(i). 

(4) Retroactive dividend—(i) In general. 
A regulated investment company that 
makes a retroactive election under this 
section for a retroactive election year 
may elect to treat any dividend (or 
portion thereof) declared and paid (or 
treated as paid under section 852(b)(7)) 
by the regulated investment company 
after the retroactive election year and 
on or before December 31, 1990 as hav-
ing been paid during the retroactive 
election year (a ‘‘retroactive divi-
dend’’). This election shall be irrev-
ocable with respect to the retroactive 
dividend to which it applies. 

(ii) Method of making election. The 
election under this paragraph (j)(4) 
must be made by the regulated invest-
ment company by treating the dividend 
(or portion thereof) to which the elec-
tion applies as a dividend paid during 
the retroactive election year in com-
puting its deduction for dividends paid 
in its tax returns for all applicable 
years (including the amended return(s) 

required to be filed under paragraphs 
(j)(2) and (3) of this section). 

(iii) Deduction for dividends paid—(A) 
In general. Subject to the rules of sec-
tions 561 and 562, a regulated invest-
ment company shall include the 
amount of any retroactive dividend in 
computing its deduction for dividends 
paid for the retroactive election year. 
No deduction for dividends paid shall 
be allowed under this paragraph 
(j)(4)(iii)(A) for any amount not paid 
(or treated as paid under section 
852(b)(7)) on or before December 31, 
1990. 

(B) Limitation on ordinary dividends. 
The amount of retroactive dividends 
(other than retroactive dividends 
qualifying as capital gain dividends) 
paid for a retroactive election year 
under this section shall not exceed the 
increase, if any, in the investment 
company taxable income of the regu-
lated investment company (determined 
without regard to the deduction for 
dividends paid (as defined in section 
561)) that is attributable solely to the 
regulated investment company having 
made the retroactive election. 

(C) Limitation on capital gain divi-
dends. The amount of retroactive divi-
dends qualifying as capital gain divi-
dends paid for a retroactive election 
year under this section shall not ex-
ceed the increase, if any, in the amount 
of the excess described in section 
852(b)(3)(A) (relating to the excess of 
the net capital gain over the deduction 
for capital gain dividends paid) that is 
attributable solely to the regulated in-
vestment company having made the 
retroactive election. 

(D) Effect on other years. A retro-
active dividend shall not be includible 
in computing the deduction for divi-
dends paid for— 

(1) The taxable year in which such 
distribution is actually paid (or treated 
as paid under section 852(b)(7)); or 

(2) Under section 855(a), the taxable 
year preceding the retroactive election 
year. 

(iv) Earnings and profits. A retro-
active dividend shall be considered as 
paid out of the earnings and profits of 
the retroactive election year (com-
puted with the application of sections 
852(c) and 855, § 1.852–5, § 1.855–1, and 
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this section), and not out of the earn-
ings and profits of the taxable year in 
which the distribution is actually paid 
(or treated as paid under section 
852(b)(7)). 

(v) Receipt by shareholders. Except as 
provided in section 852(b)(7), a retro-
active dividend shall be included in the 
gross income of the shareholders of the 
regulated investment company for the 
taxable year in which the dividend is 
received by them. 

(vi) Foreign tax election. If a regulated 
investment company to which section 
853 (relating to foreign taxes) is appli-
cable for a retroactive election year 
elects to treat a dividend paid (or 
treated as paid under section 852(b)(7)) 
during the taxable year as a retro-
active dividend, the shareholders of the 
regulated investment company shall 
consider the amounts described in sec-
tion 853(b)(2) allocable to such distribu-
tion as paid or received, as the case 
may be, in the shareholder’s taxable 
year in which the distribution is made. 

(vii) Example. The provisions of this 
paragraph (j)(4) may be illustrated by 
the following example:

Example. X is a regulated investment com-
pany that computes its income on a calendar 
year basis. No election is in effect under sec-
tion 4982(e)(4). X has the following income 
for 1988: 

FOREIGN CURRENCY GAINS AND LOSSES 

Gains and Losses 

Jan. 1–Oct. 31—100
Nov. 1–Dec. 31—(75) 

CAPITAL GAINS AND LOSSES 

Jan. 1–Oct. 31—short term, 100; long term, 100
Nov. 1–Dec. 31—short term, 50; long term, 

(100)

(A) X had investment company taxable in-
come of $175 and no net capital gain for 1988 
for taxable income purposes. X distributed 
$175 of investment company taxable income 
as an ordinary dividend for 1988. 

(B) If X makes a retroactive election under 
this section to defer the entire $75 post-Octo-
ber currency loss and the entire $50 post-Oc-
tober capital loss for the post-October period 
of its 1988 taxable year for purposes of com-
puting its taxable income, that deferral in-
creases X’s investment company taxable in-
come for 1988 by $25 (due to an increase in 
foreign currency gain of $75 and a decrease in 
short-term capital gain of $50) to $200 and in-
creases the excess described in section 
852(b)(3)(A) for 1988 by $100 from $0 to $100. 

The amount that X may treat as a retro-
active ordinary dividend is limited to $25, 
and the amount that X may treat as a retro-
active capital gain dividend is limited to 
$100.

(5) Certain distributions may be des-
ignated retroactively as capital gain divi-
dends. To the extent that a regulated 
investment company designated as 
capital gain dividends for a taxable 
year less than the maximum amount 
permitted under paragraph (e) of this 
section for that taxable year, the regu-
lated investment company may des-
ignate an additional amount of divi-
dends paid (or treated as paid under 
sections 852(b)(7) or 855, or paragraph 
(j)(4) of this section) for the taxable 
year as capital gain dividends, notwith-
standing that a written notice was not 
mailed to its shareholders within 60 
days after the close of the taxable year 
in which the distribution was paid (or 
treated as paid under section 852(b)(7)). 

(k) Effective date. the provisions of 
this section shall apply to taxable 
years ending after October 31, 1987. 

[T.D. 8287, 55 FR 3213, Jan. 31, 1990; 55 FR 
7891, Mar. 6, 1990; 55 FR 11110, Mar. 26, 1990. 
Redesignated and amended by T.D. 8320, 55 
FR 50176, Dec. 5, 1990; 56 FR 2808, Jan. 24, 
1991; 56 FR 8130, Feb. 27, 1991]

§ 1.852–12 Non-RIC earnings and prof-
its. 

(a) Applicability of section 
852(a)(2)(A)—(1) In general. An invest-
ment company does not satisfy section 
852(a)(2)(A) unless— 

(i) Part I of subchapter M applied to 
the company for all its taxable years 
ending on or after November 8, 1983; 
and 

(ii) For each corporation to whose 
earnings and profits the investment 
company succeeded by the operation of 
section 381, part I of subchapter M ap-
plied for all the corporation’s taxable 
years ending on or after November 8, 
1983. 

(2) Special rule. See section 
1071(a)(5)(D) of the Tax Reform Act of 
1984, Public Law 98–369 (98 Stat. 1051), 
for a special rule which treats part I of 
subchapter M as having applied to an 
investment company’s first taxable 
year ending after November 8, 1983. 
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(b) Applicability of section 
852(a)(2)(B)—(1) In general. An invest-
ment company does not satisfy section 
852(a)(2)(B) unless, as of the close of the 
taxable year, it has no earnings and 
profits other than earnings and profits 
that— 

(i) Were earned by a corporation in a 
year for which part I of subchapter M 
applied to the corporation and, at all 
times thereafter, were the earnings and 
profits of a corporation to which part I 
of subchapter M applied; 

(ii) By the operation of section 381 
pursuant to a transaction that oc-
curred before December 22, 1992, be-
came the earnings and profits of a cor-
poration to which part I of subchapter 
M applied and, at all times thereafter, 
were the earnings and profits of a cor-
poration to which part I of subchapter 
M applied; 

(iii) Were accumulated in a taxable 
year ending before January 1, 1984, by a 
corporation to which part I of sub-
chapter M applied for any taxable year 
ending before November 8, 1983; or 

(iv) Were accumulated in the first 
taxable year of an investment company 
that began business in 1983 and that 
was not a successor corporation. 

(2) Prior law. For purposes of para-
graph (b) of this section, a reference to 
part I of subchapter M includes a ref-
erence to the corresponding provisions 
of prior law. 

(c) Effective date. This regulation is 
effective for taxable years ending on or 
after December 22, 1992. 

(d) For treatment of net built-in gain 
assets of a C corporation that become 
assets of a RIC, see § 1.337(d)–5T. 

[T.D. 8483, 58 FR 43798, Aug. 18, 1993; 58 FR 
49352, Sept. 22, 1993; T.D. 8872, 65 FR 5777, 
Feb. 7, 2000]

§ 1.853–1 Foreign tax credit allowed to 
shareholders. 

(a) In general. Under section 853, a 
regulated investment company, meet-
ing the requirements set forth in sec-
tion 853(a) and paragraph (b) of this 
section, may make an election with re-
spect to the income, war-profits, and 
excess profits taxes described in sec-
tion 901(b)(1) which it pays to foreign 
countries or possessions of the United 
States during the taxable year, includ-
ing such taxes as are deemed paid by it 

under the provisions of any income tax 
convention to which the United States 
is a party. If an election is made, the 
shareholders of the regulated invest-
ment company shall apply their pro-
portionate share of such foreign taxes 
paid, or deemed to have been paid by it 
pursuant to any income tax conven-
tion, as either a credit (under section 
901) or as a deduction (under section 
164(a)) as provided by section 853(b)(2) 
and paragraph (b) of § 1.853–2. The elec-
tion is not applicable with respect to 
taxes deemed to have been paid under 
section 902 (relating to the credit al-
lowed to corporate stockholders of a 
foreign corporation for taxes paid by 
such foreign corporation). 

(b) Requirements. To qualify for the 
election provided in section 853(a), a 
regulated investment company (1) 
must have more than 50 percent of the 
value of its total assets, at the close of 
the taxable year for which the election 
is made, invested in stocks and securi-
ties of foreign corporations, and (2) 
must also, for that year, comply with 
the requirements prescribed in section 
852(a) and paragraph (a) of § 1.852–1. The 
term ‘‘value’’, for purposes of the first 
requirement, is defined in section 
851(c)(4). For the definition of foreign 
corporation, see section 7701(a).

§ 1.853–2 Effect of election. 
(a) Regulated investment company. A 

regulated investment company making 
a valid election with respect to a tax-
able year under the provisions of sec-
tion 853(a) is, for such year, denied 
both the deduction for foreign taxes 
provided by section 164(a) and the cred-
it for foreign taxes provided by section 
901 with respect to all income, war-
profits, and excess profits taxes (de-
scribed in section 901(b)(1)) which it has 
paid to any foreign country or posses-
sion of the United States. See section 
853(b)(1)(A). However, under section 
853(b)(1)(B), the regulated investment 
company is permitted to add the 
amount of such foreign taxes paid to 
its dividends paid deduction for that 
taxable year. See paragraph (a) of 
§ 1.852–1. 

(b) Shareholder. Under section 
853(b)(2), a shareholder of an invest-
ment company, which has made the 
election under section 853, is, in effect, 
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placed in the same position as a person 
directly owning stock in foreign cor-
porations, in that he must include in 
his gross income (in addition to taxable 
dividends actually received) his propor-
tionate share of such foreign taxes paid 
and must treat such amount as foreign 
taxes paid by him for the purposes of 
the deduction under section 164(a) and 
the credit under section 901. For such 
purposes he must treat as gross income 
from a foreign country or possession of 
the United States (1) his proportionate 
share of the taxes paid by the regulated 
investment company to such foreign 
country or possession and (2) the por-
tion of any dividend paid by the invest-
ment company which represents in-
come derived from such sources. 

(c) Dividends paid after the close of the 
taxable year. For additional rules appli-
cable to certain distributions made 
after the close of the taxable year 
which may be designated as income re-
ceived from sources within and taxes 
paid to foreign countries or possessions 
of the United States, see section 855(d) 
and paragraph (f) of § 1.855–1. 

(d) Example. This section may be il-
lustrated as follows: 

(1) The X Corporation, a regulated in-
vestment company, has total assets, at 
the close of the taxable year, of $10 
million invested as follows:
Domestic corporations ....................................... $4,000,000
Foreign corporations in: 

Country A ............................ $3,500,000
Country B ............................ 2,500,000

————— 6,000,000

Total assets ............................................. 10,000,000

(2) The dividend income of X Corpora-
tion is received from the following 
sources:
Domestic corporations ......................................... $300,000
Foreign corporations: 

Country A ................................ $250,000
Country B ................................ 250,000

500,000

Total dividend income ............................... 800,000
Operation and management expenses ............... 80,000

Net dividend income ............................................ 720,000
Taxes withheld by Country B on 

dividends of $250,000 at a rate 
of 10 percent .............................. 25,000

Taxes withheld by Country B on 
dividends of $250,000 at a rate 
of 20 percent .............................. 50,000

Total foreign taxes withheld ...................... 75,000

Income available for distribution ............... $645,000

(3) X Corporation has 250,000 shares of 
common stock outstanding and distrib-
utes the entire $645,000 as a dividend of 
$2.58 per share of stock. 

(4) The X Corporation meets the 50 
percent requirement of section 851(b)(4) 
and the requirements of section 852(a). 
It notifies each shareholder by mail, 
within the time prescribed by section 
853(c), that by reason of the election 
they are to treat as foreign taxes paid 
$0.30 per share of stock ($75,000 of for-
eign taxes paid, divided by the 250,000 
shares of stock outstanding), of which 
$0.20 represents taxes paid to Country 
B and $0.10 taxes paid to Country A. 
The shareholders must report as in-
come $2.88 per share ($2.58 of dividends 
actually received plus the $0.30 rep-
resenting foreign taxes paid). Of the 
$2.88 per share, $1.80 per share ($450,000 
(which represents such part of the net 
dividend income of $720,000 as the for-
eign dividend income of $500,000 bears 
to the total dividend income of $800,000) 
divided by 250,000 shares) is to be con-
sidered as received from foreign 
sources. Ninety cents is to be consid-
ered as received from Country A, and 
ninety cents from Country B.

§ 1.853–3 Notice to shareholders. 
(a) General rule. If a regulated invest-

ment company makes an election 
under section 853(a), in the manner pro-
vided in § 1.853–4, the investment com-
pany is required, under section 853(c), 
to furnish its shareholders with a writ-
ten notice mailed not later than 45 
days (30 days for taxable years ending 
before February 26, 1964) after the close 
of its taxable year. The notice must 
designate the shareholder’s portion of 
foreign taxes paid to each such country 
or possession and the portion of the 
dividend which represents income de-
rived from sources within each such 
country or possession. For purposes of 
section 853(b)(2) and paragraph (b) of 
§ 1.853–2, the amount that a shareholder 
may treat as his proportionate share of 
foreign taxes paid and the amount to 
be included as gross income derived 
from any foreign country or possession 
of the United States shall not exceed 
the amounts so designated by the com-
pany in such written notice. If, how-
ever, the amount designated by the 
company in the notice exceeds the 
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shareholder’s proper proportionate 
share of foreign taxes or gross income 
from sources within any foreign coun-
try or possession, the shareholder is 
limited to the amount correctly 
ascertained. 

(b) Shareholder of record custodian of 
certain unit investment trusts. In any 
case where a notice is mailed pursuant 
to paragraph (a) of this section by a 
regulated investment company with re-
spect to a taxable year of the regulated 
investment company ending after De-
cember 8, 1970 to a shareholder of 
record who is a nominee acting as a 
custodian of a unit investment trust 
described in section 851(f)(1) and para-
graph (b) of § 1.851–7, the nominee shall 
furnish each holder of an interest in 
such trust with a written notice mailed 
on or before the 55th day following the 
close of the regulated investment com-
pany’s taxable year. The notice shall 
designate the holder’s proportionate 
share of the amounts of foreign taxes 
paid to each such country or possession 
and the holder’s proportionate share of 
the dividend which represents income 
derived from sources within each coun-
try or possession shown on the notice 
received by the nominee pursuant to 
paragraph (a) of this section. The no-
tice shall include the name and address 
of the nominee identified as such. This 
paragraph shall not apply if the regu-
lated investment company agrees with 
the nominee to satisfy the notice re-
quirements of paragraph (a) of this sec-
tion with respect to each holder of an 
interest in the unit investment trust 
whose shares are being held by the 
nominee as custodian and not later 
than 45 days following the close of the 
company’s taxable year, files with the 
Internal Revenue Service office where 
such company’s return for the taxable 
year is to be filed, a statement that the 
holders of the unit investment trust 
with whom the agreement was made 
have been directly notified by the regu-
lated investment company. Such state-
ment shall include the name, sponsor, 
and custodian of each unit investment 
trust whose holders have been directly 
notified. The nominee’s requirements 
under this paragraph shall be deemed 
met if the regulated investment com-
pany transmits a copy of such state-
ment to the nominee within such 45-

day period: Provided however, if the reg-
ulated investment company fails or is 
unable to satisfy the requirements of 
this paragraph with respect to the 
holders of interest in the unit invest-
ment trust, it shall so notify the Inter-
nal Revenue Service within 45 days fol-
lowing the close of its taxable year. 
The custodian shall, upon notice by the 
Internal Revenue Service that the reg-
ulated investment company has failed 
to comply with the agreement, satisfy 
the requirements of this paragraph 
within 30 days of such notice. 

[T.D. 7187, 37 FR 13257, July 6, 1972]

§ 1.853–4 Manner of making election. 

(a) General rule. A regulated invest-
ment company, to make a valid elec-
tion under section 853, must— 

(1) File with Form 1099 and Form 1096 
a statement as part of its return which 
sets forth the following information: 

(i) The total amount of income re-
ceived from sources within foreign 
countries and possessions of the United 
States; 

(ii) The total amount of income, war 
profits, or excess profits taxes (de-
scribed in section 901(b)(1)) paid, or 
deemed to have been paid under the 
provisions of any treaty to which the 
United States is a party, to such for-
eign countries or possessions; 

(iii) The date, form, and contents of 
the notice to its shareholders; 

(iv) The proportionate share of such 
taxes paid during the taxable year and 
foreign income received during such 
year attributable to one share of stock 
of the regulated investment company; 

and 
(2) File as part of its return for the 

taxable year a Form 1118 modified so 
that it becomes a statement in support 
of the election made by a regulated in-
vestment company for taxes paid to a 
foreign country or a possession of the 
United States. 

(b) Irrevocability of the election. The 
election is applicable only with respect 
to taxable years subject to the Code, 
shall be made with respect to all such 
foreign taxes, and must be made not 
later than the time prescribed for fil-
ing the return (including extensions 
thereof). Such election, if made, shall 
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be irrevocable with respect to the divi-
dend (or portion thereof), and the for-
eign taxes paid with respect thereto, to 
which the election applies.

§ 1.854–1 Limitations applicable to 
dividends received from regulated 
investment company. 

(a) In general. Section 854 provides 
special limitations applicable to divi-
dends received from a regulated invest-
ment company for purposes of the ex-
clusion under section 116 for dividends 
received by individuals, the deduction 
under section 243 for dividends received 
by corporations, and, in the case of 
dividends received by individuals be-
fore January 1, 1965, the credit under 
section 34. 

(b) Capital gain dividend. Under the 
provisions of section 854(a) a capital 
gain dividend as defined in section 
852(b)(3) and paragraph (c) of § 1.852–4 
shall not be considered a dividend for 
purposes of the exclusion under section 
116, the deduction under section 243, 
and, in the case of taxable years ending 
before January 1, 1965, the credit under 
section 34. 

(c) Rule for dividends other than cap-
ital gain dividends. (1) Section 854(b)(1) 
limits the amount that may be treated 
as a dividend (other than a capital gain 
dividend) by the shareholder of a regu-
lated investment company, for the pur-
poses of the credit, exclusion, and de-
duction specified in paragraph (b) of 
this section, where the investment 
company receives substantial amounts 
of income (such as interest, etc.) from 
sources other than dividends from do-
mestic corporations, which dividends 
qualify for the exclusion under section 
116. 

(2) Where the ‘‘aggregate dividends 
received’’ (as defined in section 
854(b)(3)(B) and paragraph (b) of § 1.854–
3) during the taxable year by a regu-
lated investment company (which 
meets the requirements of section 
852(a) and paragraph (a) of § 1.852–1 for 
the taxable year during which it paid 
such dividend) are less than 75 percent 
of its gross income for such taxable 
year (as defined in section 854(b)(3)(A) 
and paragraph (a) of § 1.854–3), only that 
portion of the dividend paid by the reg-
ulated investment company which 

bears the same ratio to the amount of 
such dividend paid as the aggregate 
dividends received by the regulated in-
vestment company, during the taxable 
year, bears to its gross income for such 
taxable year (computed without regard 
to gains from the sale or other disposi-
tion of stocks or securities) may be 
treated as a dividend for purposes of 
such credit, exclusion, and deduction. 

(3) Subparagraph (2) of this para-
graph may be illustrated by the fol-
lowing example:

Example. The XYZ regulated investment 
company meets the requirements of section 
852(a) for the taxable year and has received 
income from the following sources:
Capital gains (from the sale of stock or securities) $100,000
Dividends (from domestic sources other than divi-

dends described in section 116(b)) ................... 70,000
Dividend (from foreign corporations) ..................... 5,000
Interest ................................................................... 25,000

Total ............................................................ 200,000
Expenses ............................................................... 20,000

Taxable income ..................................................... 180,000

The regulated investment company decides 
to distribute the entire $180,000. It distrib-
utes a capital gain dividend of $100,000 and a 
dividend of ordinary income of $80,000. The 
aggregate dividends received by the regu-
lated investment company from domestic 
corporations ($70,000) is less than 75 percent 
of its gross income ($100,000) computed with-
out regard to capital gains from sales of se-
curities. Therefore, an apportionment is re-
quired. Since $70,000 is 70 percent of $100,000, 
out of every $1 dividend of ordinary income 
paid by the regulated investment company 
only 70 cents would be available for the cred-
it, exclusion, or deduction referred to in sec-
tion 854(b)(1). The capital gains dividend and 
the dividend received from foreign corpora-
tions are excluded from the computation.

(d) Dividends received from a regulated 
investment company during taxable years 
of shareholders ending after July 31, 1954, 
and subject to the Internal Revenue Code 
of 1939. For the application of section 
854 to taxable years of shareholders of 
a regulated investment company end-
ing after July 31, 1954, and subject to 
the Internal Revenue Code of 1939, see 
§ 1.34–5 and § 1.116–2. 

[T.D. 6500, 25 FR 11910, Nov. 26, 1960, as 
amended by T.D. 6921, 32 FR 8756, June 20, 
1967]
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§ 1.854–2 Notice to shareholders. 
(a) General rule. Section 854(b)(2) pro-

vides that the amount that a share-
holder may treat as a dividend for pur-
poses of the exclusion under section 116 
for dividends received by individuals, 
the deduction under section 243 for 
dividends received by corporation, and, 
in the case of dividends received by in-
dividuals before January 1, 1965, the 
credit under section 34, shall not ex-
ceed the amount so designated by the 
company in a written notice to its 
shareholders mailed not later than 45 
days (30 days for a taxable year ending 
before Feb. 26, 1964) after the close of 
the company’s taxable year. If, how-
ever, the amount so designated by the 
company in the notice exceeds the 
amount which may be treated by the 
shareholder as a dividend for such pur-
poses, the shareholder is limited to the 
amount as correctly ascertained under 
section 854(b)(1) and paragraph (c) of 
§ 1.854–1. 

(b) Shareholder of record custodian of 
certain unit investment trusts. In any 
case where a notice is mailed pursuant 
to paragraph (a) of this section by a 
regulated investment company with re-
spect to a taxable year of the regulated 
investment company ending after De-
cember 8, 1970 to a shareholder of 
record who is a nominee acting as a 
custodian of a unit investment trust 
described in section 851(f)(1) and para-
graph (d) of § 1.851–7, the nominee shall 
furnish each holder of an interest in 
such trust with a written notice mailed 
on or before the 55th day following the 
close of the regulated investment com-
pany’s taxable year. The notice shall 
designate the holder’s proportionate 
share of the amounts that may be 
treated as a dividend for purposes of 
the exclusion under section 116 for divi-
dends received by individuals and the 
deduction under section 243 for divi-
dends received by corporations shown 
on the notice received by the nominee 
pursuant to paragraph (a) of this sec-
tion. This notice shall include the 
name and address of the nominee iden-
tified as such. This paragraph shall not 
apply if the regulated investment com-
pany agrees with the nominee to sat-
isfy the notice requirements of para-
graph (a) of this section with respect to 
each holder of an interest in the unit 

investment trust whose shares are 
being held by the nominee as custodian 
and not later than 45 days following 
the close of the company’s taxable 
year, files with the Internal Revenue 
Service office where such company’s 
return is to be filed for the taxable 
year, a statement that the holders of 
the unit investment trust with whom 
the agreement was made have been di-
rectly notified by the regulated invest-
ment company. Such statement shall 
include the name, sponsor, and custo-
dian of each unit investment trust 
whose holders have been directly noti-
fied. The nominee’s requirements under 
this paragraph shall be deemed met if 
the regulated investment company 
transmits a copy of such statement to 
the nominee within such 45-day period; 
provided however, if the regulated in-
vestment company fails or is unable to 
satisfy the requirements of this para-
graph with respect to the holders of in-
terest in the unit investment trust, it 
shall so notify the Internal Revenue 
Service within 45 days following the 
close of its taxable year. The custodian 
shall, upon notice by the Internal Rev-
enue Service that the regulated invest-
ment company has failed to comply 
with the agreement, satisfy the re-
quirements of this paragraph within 30 
days of such notice. 

[T.D. 7187, 37 FR 13257, July 6, 1972]

§ 1.854–3 Definitions. 
(a) For the purpose of computing the 

limitation prescribed by section 
854(b)(1)(B) and paragraph (c) of § 1.854–
1, the term ‘‘gross income’’ does not in-
clude gain from the sale or other dis-
position of stock or securities. How-
ever, capital gains arising from the 
sale or other disposition of capital as-
sets, other than stock or securities, 
shall not be excluded from gross in-
come for this purpose. 

(b) The term ‘‘aggregate dividends re-
ceived’’ includes only dividends re-
ceived from domestic corporations 
other than dividends described in sec-
tion 116(b) (relating to dividends not el-
igible for exclusion from gross income). 
Accordingly, dividends received from 
foreign corporations will not be in-
cluded in the computation of ‘‘aggre-
gate dividends received’’. In deter-
mining the amount of any dividend for 
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purposes of this section, the rules pro-
vided in section 116(c) (relating to cer-
tain distributions) shall apply.

§ 1.855–1 Dividends paid by regulated 
investment company after close of 
taxable year. 

(a) General rule. In— 
(1) Determining under section 852(a) 

and paragraph (a) of § 1.852–1 whether 
the deduction for dividends paid during 
the taxable year (without regard to 
capital gain dividends) by a regulated 
investment company equals or exceeds 
90 percent of its investment company 
taxable income (determined without 
regard to the provisions of section 
852(b)(2)(D)), 

(2) Computing its investment com-
pany taxable income (under section 
852(b)(2) and § 1.852–3), and 

(3) Determining the amount of cap-
ital gain dividends (as defined in sec-
tion 852(b)(3) and paragraph (c) of 
§ 1.852–4 paid during the taxable year, 
any dividend (or portion thereof) de-
clared by the investment company ei-
ther before or after the close of the 
taxable year but in any event before 
the time prescribed by law for the fil-
ing of its return for the taxable year 
(including the period of any extension 
of time granted for filing such return) 
shall, to the extent the company so 
elects in such return, be treated as 
having been paid during such taxable 
year. This rule is applicable only if the 
entire amount of such dividend is actu-
ally distributed to the shareholders in 
the 12-month period following the close 
of such taxable year and not later than 
the date of the first regular dividend 
payment made after such declaration. 

(b) Election—(1) Method of making elec-
tion. The election must be made in the 
return filed by the company for the 
taxable year. The election shall be 
made by the taxpayer (the regulated 
investment company) by treating the 
dividend (or portion thereof) to which 
such election applies as a dividend paid 
during the taxable year in computing 
its investment company taxable in-
come, or if the dividend (or portion 
thereof) to which such election applies 
is to be designated by the company as 
a capital gain dividend, in computing 
the amount of capital gain dividends 
paid during such taxable year. The 

election provided in section 855(a) may 
be made only to the extent that the 
earnings and profits of the taxable year 
(computed with the application of sec-
tion 852(c) and § 1.852–5) exceed the 
total amount of distributions out of 
such earnings and profits actually 
made during the taxable year (not in-
cluding distributions with respect to 
which an election has been made for a 
prior year under section 855(a)). The 
dividend or portion thereof, with re-
spect to which the regulated invest-
ment company has made a valid elec-
tion under section 855(a), shall be con-
sidered as paid out of the earnings and 
profits of the taxable year for which 
such election is made, and not out of 
the earnings and profits of the taxable 
year in which the distribution is actu-
ally made. 

(2) Irrevocability of the election. After 
the expiration of the time for filing the 
return for the taxable year for which 
an election is made under section 
855(a), such election shall be irrev-
ocable with respect to the dividend or 
portion thereof to which it applies. 

(c) Receipt by shareholders. Under sec-
tion 855(b), the dividend or portion 
thereof, with respect to which a valid 
election has been made, will be includ-
ible in the gross income of the share-
holders of the regulated investment 
company for the taxable year in which 
the dividend is received by them. 

(d) Examples. The application of para-
graphs (a), (b), and (c) of this section 
may be illustrated by the following ex-
amples:

Example 1. The X Company, a regulated in-
vestment company, had taxable income (and 
earnings or profits) for the calendar year 1954 
of $100,000. During that year the company 
distributed to shareholders taxable dividends 
aggregating $88,000. On March 10, 1955, the 
company declared a dividend of $37,000 pay-
able to shareholders on March 20, 1955. Such 
dividend consisted of the first regular quar-
terly dividend for 1955 of $25,000 plus an addi-
tional $12,000 representing that part of the 
taxable income for 1954 which was not dis-
tributed in 1954. On March 15, 1955, the X 
Company filed its federal income tax return 
and elected therein to treat $12,000 of the 
total dividend of $37,000 to be paid to share-
holders on March 20, 1955, as having been 
paid during the taxable year 1954. Assuming 
that the X Company actually distributed the 
entire amount of the dividend of $37,000 on 
March 20, 1955, an amount equal to $12,000 
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thereof will be treated for the purposes of 
section 852(a) as having been paid during the 
taxable year 1954. Such amount ($12,000) will 
be considered by the X Company as a dis-
tribution out of the earnings and profits for 
the taxable year 1954, and will be treated by 
the shareholders as a taxable dividend for 
the taxable year in which such distribution 
is received by them.

Example 2. The Y Company, a regulated in-
vestment company, had taxable income (and 
earnings or profits) for the calendar year 1954 
of $100,000, and for 1955 taxable income (and 
earnings or profits) of $125,000. On January 1, 
1954, the company had a deficit in its earn-
ings and profits accumulated since February 
28, 1913, of $115,000. During the year 1954 the 
company distributed to shareholders taxable 
dividends aggregating $85,000. On March 5, 
1955, the company declared a dividend of 
$65,000 payable to shareholders on March 31, 
1955. On March 15, 1955, the Y Company filed 
its federal income tax return in which it in-
cluded $40,000 of the total dividend of $65,000 
payable to shareholders on March 31, 1955, as 
a dividend paid by it during the taxable year 
1954. On March 31, 1955, the Y Company dis-
tributed the entire amount of the dividend of 
$65,000 declared on March 5, 1955. The elec-
tion under section 855(a) is valid only to the 
extent of $15,000, the amount of the undis-
tributed earnings and profits for 1954 ($100,000 
earnings and profits less $85,000 distributed 
during 1954). The remainder ($50,000) of the 
$65,000 dividend paid on March 31, 1955, could 
not be the subject of an election, and such 
amount will be regarded as a distribution by 
the Y Company out of earnings and profits 
for the taxable year 1955. Assuming that the 
only other distribution by the Y Company 
during 1955 was a distribution of $75,000 paid 
as a dividend on October 31, 1955, the total 
amount of the distribution of $65,000 paid on 
March 31, 1955, is to be treated by the share-
holders as taxable dividends for the taxable 
year in which such dividend is received. The 
Y Company will treat the amount of $15,000 
as a distribution of the earnings or profits of 
the company for the taxable year 1954, and 
the remaining $50,000 as a distribution of the 
earnings or profits for the year 1955. The dis-
tribution of $75,000 on October 31, 1955, is, of 
course, a taxable dividend out of the earn-
ings and profits for the year 1955.

(e) Notice to shareholders. Section 
855(c) provides that in the case of divi-
dends, with respect to which a regu-
lated investment company has made an 
election under section 855(a), any no-
tice to shareholders required under 
subchapter M, chapter 1 of the Code, 
with respect to such amounts, shall be 
made not later than 45 days (30 days for 
a taxable year ending before February 
26, 1964) after the close of the taxable 

year in which the distribution is made. 
Thus, the notice requirements of sec-
tion 852(b)(3)(C) and paragraph (c) of 
§ 1.852–4 with respect to capital gain 
dividends, section 853(c) and § 1.853–3 
with respect to allowance to share-
holder of foreign tax credit, and section 
854(b)(2) and § 1.854–2 with respect to 
the amount of a distribution which 
may be treated as a dividend, may be 
satisfied with respect to amounts to 
which section 855(a) and this section 
apply if the notice relating to such 
amounts is mailed to the shareholders 
not later than 45 days (30 days for a 
taxable year ending before February 26, 
1964) after the close of the taxable year 
in which the distribution is made. If 
the notice under section 855(c) relates 
to an election with respect to any cap-
ital gain dividends, such capital gain 
dividends shall be aggregated by the in-
vestment company with the designated 
capital gain dividends actually paid 
during the taxable year to which the 
election applies (not including such 
dividends with respect to which an 
election has been made for a prior year 
under section 855) for the purpose of de-
termining whether the aggregate of the 
designated capital gain dividends with 
respect to such taxable year of the 
company is greater than the excess of 
the net long-term capital gain over the 
net short-term capital loss of the com-
pany. See section 852(b)(3)(C) and para-
graph (c) of § 1.852–4. 

(f) Foreign tax election. Section 855(d) 
provides that in the case of an election 
made under section 853 (relating to for-
eign taxes), the shareholder of the in-
vestment company shall consider the 
foreign income received, and the for-
eign tax paid, as received and paid, re-
spectively, in the shareholder’s taxable 
year in which distribution is made. 

[T.D. 6500, 25 FR 11910, Nov. 26, 1960, as 
amended by T.D. 6921, 32 FR 8757, June 20, 
1967]

REAL ESTATE INVESTMENT TRUSTS

§ 1.856–0 Revenue Act of 1978 amend-
ments not included. 

The regulations under part II of sub-
chapter M of the Code do not reflect 
the amendments made by the Revenue 
Act of 1978, other than the changes 
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