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§80.9

of Justice’s present enforcement pol-
icy, violate 15 U.S.C. 78dd-1 and 78dd-2.
The Department of Justice may also
take such other positions or action as
it considers appropriate. Should the
Department request additional infor-
mation, the Department’s response
shall be made within 30 days after re-
ceipt of such additional information.

§80.9 No oral opinion.

No oral clearance, release or other
statement purporting to limit the en-
forcement discretion of the Depart-
ment of Justice may be given. The re-
questing issuer or domestic concern
may rely only upon a written FCPA
Opinion letter signed by the Attorney
General or his designee.

§80.10 Rebuttable presumption.

In any action brought under the ap-
plicable provisions of 15 U.S.C. 78dd-1
and 78dd-2, there shall be a rebuttable
presumption that a requestor’s con-
duct, which is specified in a request,
and for which the Attorney General has
issued an opinion that such conduct is
in conformity with the Department’s
present enforcement policy, is in com-
pliance with those provisions of the
FCPA. Such a presumption may be re-
butted by a preponderance of the evi-
dence. In considering the presumption,
a court, in accordance with the stat-
ute, shall weigh all relevant factors, in-
cluding but not limited to whether in-
formation submitted to the Attorney
General was accurate and complete and
whether the activity was within the
scope of the conduct specified in any
request received by the Attorney Gen-
eral.

§80.11 Effect of FCPA Opinion.

Except as specified in §80.10, an
FCPA Opinion will not bind or obligate
any agency other than the Department
of Justice. It will not affect the re-
questing issuer’s or domestic concern’s
obligations to any other agency, or
under any statutory or regulatory pro-
vision other than those specifically
cited in the particular FCPA Opinion.

§80.12 Accounting requirements.

Neither the submission of a request
for an FCPA Opinion, its pendency, nor
the issuance of an FCPA Opinion, shall
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in any way alter the responsibility of
an issuer to comply with the account-
ing requirements of 15 U.S.C. 78m(b)(2)
and (3).

§80.13 Scope of FCPA Opinion.

An FCPA Opinion will state only the
Attorney General’s opinion as to
whether the prospective conduct would
violate the Department’s present en-
forcement policy under 15 U.S.C. 78dd-
1 and 78dd-2. If the conduct for which
an FCPA Opinion is requested is sub-
ject to approval by any other agency,
such FCPA Opinion shall in no way be
taken to indicate the Department of
Justice’s views on the legal or factual
issues that may be raised before that
agency, or in an appeal from the agen-
cy’s decision.

§80.14 Disclosure.

(a) Any document or other material
which is provided to, received by, or
prepared in the Department of Justice
or any other department or agency of
the United States in connection with a
request by an issuer or domestic con-
cern under the foregoing procedure
shall be exempt from disclosure under 5
U.S.C. 552 and shall not, except with
the consent of the issuer or domestic
concern, be made publicly available,
regardless of whether the Attorney
General responds to such a request or
the issuer or domestic concern with-
draws such request before receiving a
response.

(b) Nothing contained in paragraph
(a) of this section shall limit the De-
partment of Justice’s right to issue, at
its discretion, a release describing the
identity of the requesting issuer or do-
mestic concern, the identity of the for-
eign country in which the proposed
conduct is to take place, the general
nature and circumstances of the pro-
posed conduct, and the action taken by
the Department of Justice in response
to the FCPA Opinion request. Such re-
lease shall not disclose either the iden-
tity of any foreign sales agents or
other types of identifying information.
The Department of Justice shall index
such releases and place them in a file
available to the public upon request.

(c) A requestor may request that the
release not disclose proprietary infor-
mation.
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