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§ 2400.8 Schedule of fees. 

(a) Policy. The purpose of this section 
is to establish fair and equitable fees to 
permit reproduction of records for con-
cerned individuals. 

(b) Reproduction. (1) For reproducing 
any paper or micrographic record or 
publication, the fee is $.10 per page. No 
charge shall be made if the total fee 
authorized by this part in compliance 
with a request or series of related re-
quests is less than $3.00. 

(2) OSHRC shall not normally furnish 
more than one copy of any record. 

(c) Limitations. No fee shall be 
charged to any individual for the proc-
ess of retrieving, or amending records.

§ 2400.9 Exemptions. 
(a) Subsections 552a (j) and (k) of 

title 5, United States Code, empower 
the Chairman to exempt systems of 
records meeting certain criteria from 
various other subsections of section 
552a. With respect to systems of 
records so exempted, nothing in this 
part shall require compliance with any 
provisions hereof implementing any 
subsections of section 552a from which 
those systems may properly be and 
have been exempted.
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SUBCHAPTER A—GENERAL

PART 2509—INTERPRETIVE BUL-
LETINS RELATING TO THE EM-
PLOYEE RETIREMENT INCOME SE-
CURITY ACT OF 1974

Sec.
2509.75–2 Interpretive bulletin relating to 

prohibited transactions. 
2509.75–3 Interpretive bulletin relating to 

investments by employee benefit plans in 
securities of registered investment com-
panies. 

2509.75–4 Interpretive bulletin relating to 
indemnification of fiduciaries. 

2509.75–5 Questions and answers relating to 
fiduciary responsibility. 

2509.75–6 Interpretive bulletin relating to 
section 408(c)(2) of the Employee Retire-
ment Income Security Act of 1974. 

2509.75–8 Questions and answers relating to 
fiduciary responsibility under the Em-
ployee Retirement Income Security Act 
of 1974. 

2509.75–9 Interpretive bulletin relating to 
guidelines on independence of account-
ant retained by Employee Benefit Plan. 

2509.75–10 Interpretive bulletin relating to 
the ERISA Guidelines and the Special 
Reliance Procedure. 

2509.78–1 Interpretive bulletin relating to 
payments by certain employee welfare 
benefit plans. 

2509.94–1 Interpretive bulletin relating to 
the fiduciary standard under ERISA in 
considering economically targeted in-
vestments. 

2509.94–2 Interpretive bulletin relating to 
written statements of investment policy, 
including proxy voting policy or guide-
lines. 

2509.94–3 Interpretive bulletin relating to 
in-kind contributions to employee ben-
efit plans. 

2509.95–1 Interpretive bulletin relating to 
the fiduciary standard under ERISA 
when selecting an annuity provider. 

2509.96–1 Interpretive bulletin relating to 
participant investment education. 

2509.99–1 Interpretive bulletin relating to 
payroll deduction IRAs.

AUTHORITY: 29 U.S.C. 1135. Sections 2509.75–
10 and 2509.75–2 issued under 29 U.S.C. 1052, 
1053, 1054. Secretary of Labor’s Order No. 1–
87 (52 FR 13139).

§ 2509.75–2 Interpretive bulletin relat-
ing to prohibited transactions.

On February 6, 1975, the Department of 
Labor issued an interpretive bulletin, ERISA 
IB 75–2, with respect to whether a party in 

interest has engaged in a prohibited trans-
action with an employee benefit plan where 
the party in interest has engaged in a trans-
action with a corporation or partnership 
(within the meaning of section 7701 of the In-
ternal Revenue Code of 1954) in which the 
plan has invested. 

On November 13, 1986 the Department pub-
lished a final regulation dealing with the 
definition of ‘‘plan assets’’. See § 2510.3–101 of 
this title. Under that regulation, the assets 
of certain entities in which plans invest 
would include ‘‘plan assets’’ for purposes of 
the fiduciary responsibility provisions of the 
Act. Section 2510.3–101 applies only for pur-
poses of identifying plan assets on or after 
the effective date of that section, however, 
and § 2510.3–101 does not apply to plan invest-
ments in certain entities that qualify for the 
transitional relief provided for in paragraph 
(k) of that section. The principles discussed 
in paragraph (a) of this Interpretive Bulletin 
continue to be applicable for purposes of 
identifying assets of a plan for periods prior 
to the effective date of § 2510.3–101 and for in-
vestments that are subject to the transi-
tional rule in § 2510.3–101(k). Paragraphs (b) 
and (c) of this Interpretive Bulletin, how-
ever, relate to matters outside the scope of 
§ 2510.3–101, and nothing in that section af-
fects the continuing application of the prin-
ciples discussed in those parts. 

(a) Principles applicable to plan investments 
to which § 2510.3–101 does not apply. Generally, 
investment by a plan in securities (within 
the meaning of section 3(20) of the Employee 
Retirement Income Security Act of 1974) of a 
corporation or partnership will not, solely by 
reason of such investment, be considered to 
be an investment in the underlying assets of 
such corporation or partnership so as to 
make such assets of the entity ‘‘plan assets’’ 
and thereby make a subsequent transaction 
between the party in interest and the cor-
poration or partnership a prohibited trans-
action under section 406 of the Act. 

For example, where a plan acquires a secu-
rity of a corporation or a limited partnership 
interest in a partnership, a subsequent lease 
or sale of property between such corporation 
or partnership and a party in interest will 
not be a prohibited transaction solely by rea-
son of the plan’s investment in the corpora-
tion or partnership. 

This general proposition, as applied to cor-
porations and partnerships, is consistent 
with section 401(b)(1) of the Act, relating to 
plan investments in investment companies 
registered under the Investment Company 
Act of 1940. Under section 401(b)(1), an invest-
ment by a plan in securities of such an in-
vestment company may be made without 
causing, solely by reason of such investment, 
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any of the assets of the investment company 
to be considered to be assets of the plan. 

(b) [Reserved] 
(c) Applications of the fiduciary responsibility 

rules. The preceding paragraphs do not mean 
that an investment of plan assets in a secu-
rity of a corporation or partnership may not 
be a prohibited transaction. For example, 
section 406(a)(1)(D) prohibits the direct or in-
direct transfer to, or use by or for the benefit 
of, a party in interest of any assets of the 
plan and section 406(b)(1) prohibits a fidu-
ciary from dealing with the assets of the 
plan in his own interest or for his own ac-
count. 

Thus, for example, if there is an arrange-
ment under which a plan invests in, or re-
tains its investment in, an investment com-
pany and as part of the arrangement it is ex-
pected that the investment company will 
purchase securities from a party in interest, 
such arrangement is a prohibited trans-
action. 

Similarly, the purchase by a plan of an in-
surance policy pursuant to an arrangement 
under which it is expected that the insurance 
company will make a loan to a party in in-
terest is a prohibited transaction. 

Moreover, notwithstanding the foregoing, 
if a transaction between a party in interest 
and a plan would be a prohibited transaction, 
then such a transaction between a party in 
interest and such corporation or partnership 
will ordinarily be a prohibited transaction if 
the plan may, by itself, require the corpora-
tion or partnership to engage in such trans-
action. 

Similarly, if a transaction between a party 
in interest and a plan would be a prohibited 
transaction, then such a transaction between 
a party in interest and such corporation or 
partnership will ordinarily be a prohibited 
transaction if such party in interest, to-
gether with one or more persons who are par-
ties in interest by reason of such persons’ re-
lationship (within the meaning of section 
3(14)(E) through (I)) to such party in interest 
may, with the aid of the plan but without 
the aid of any other persons, require the cor-
poration or partnership to engage in such a 
transaction. However, the preceding sen-
tence does not apply if the parties in interest 
engaging in the transaction, together with 
one or more persons who are parties in inter-
est by reason of such persons’ relationship 
(within the meaning of section 3(14)(E) 
through (I)) to such party in interest, may, 
by themselves, require the corporation or 
partnership to engage in the transaction. 

Further, the Department of Labor empha-
sizes that it would consider a fiduciary who 
makes or retains an investment in a corpora-
tion or partnership for the purpose of avoid-
ing the application of the fiduciary responsi-
bility provisions of the Act to be in con-

travention of the provisions of section 404(a) 
of the Act.

[51 FR 41280, Nov. 13, 1986, as amended at 61 
FR 33849, July 1, 1996]

§ 2509.75–3 Interpretive bulletin relat-
ing to investments by employee 
benefit plans in securities of reg-
istered investment companies.

On March 12, 1975, the Department of Labor 
issued an interpretive bulletin, ERISA IB 75–
3, with regard to its interpretation of section 
3(21)(B) of the Employee Retirement Income 
Security Act of 1974. That section provides 
that an investment by an employee benefit 
plan in securities issued by an investment 
company registered under the Investment 
Company Act of 1940 shall not by itself cause 
the investment company, its investment ad-
viser or principal underwriter to be deemed 
to be a fiduciary or party in interest ‘‘except 
insofar as such investment company or its 
investment adviser or principal underwriter 
acts in connection with an employee benefit 
plan covering employees of the investment 
company, the investment adviser, or its prin-
cipal underwriter.’’ 

The Department of Labor interprets this 
section as an elaboration of the principle set 
forth in section 401(b)(1) of the Act and 
ERISA IB 75–2 (issued February 6, 1975) that 
the assets of an investment company shall 
not be deemed to be assets of a plan solely by 
reason of an investment by such plan in the 
shares of such investment company. Con-
sistent with this principle, the Department 
of Labor interprets this section to mean that 
a person who is connected with an invest-
ment company, such as the investment com-
pany itself, its investment adviser or its 
principal underwriter, is not to be deemed to 
be a fiduciary of or party in interest with re-
spect to a plan solely because the plan has 
invested in the investment company’s 
shares. 

This principle applies, for example, to a 
plan covering employees of an investment 
adviser to an investment company where the 
plan invests in the securities of the invest-
ment company. In such a case the invest-
ment company or its principal underwriter is 
not to be deemed to be a fiduciary of or 
party in interest with respect to the plan 
solely because of such investment. 

On the other hand, the exception clause in 
section 3(21) emphasizes that if an invest-
ment company, its investment adviser or its 
principal underwriter is a fiduciary or party 
in interest for a reason other than the in-
vestment in the securities of the investment 
company, such a person remains a party in 
interest or fiduciary. Thus, in the preceding 
example, since an employer is a party in in-
terest, the investment adviser remains a 
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party in interest with respect to a plan cov-
ering its employees. 

The Department of Labor emphasized that 
an investment adviser, principal underwriter 
or investment company which is a fiduciary 
by virtue of section 3(21)(A) of the Act is sub-
ject to the fiduciary responsibility provi-
sions of part 4 of title I of the Act, including 
those relating to fiduciary duties under sec-
tion 404.

[40 FR 31599, July 28, 1975. Redesignated at 41 
FR 1906, Jan. 13, 1976]

§ 2509.75–4 Interpretive bulletin relat-
ing to indemnification of fidu-
ciaries.

On June 4, 1975, the Department of Labor 
issued an interpretive bulletin, ERISA IB 75–
4, announcing the Department’s interpreta-
tion of section 410(a) of the Employee Retire-
ment Income Security Act of 1974, insofar as 
that section relates to indemnification of fi-
duciaries. Section 410(a) states, in relevant 
part, that ‘‘any provision in an agreement or 
instrument which purports to relieve a fidu-
ciary from responsibility or liability for any 
responsibility, obligation, or duty under this 
part shall be void as against public policy.’’ 

The Department of Labor interprets this 
section to permit indemnification agree-
ments which do not relieve a fiduciary of re-
sponsibility or liability under part 4 of title 
I. Indemnification provisions which leave the 
fiduciary fully responsible and liable, but 
merely permit another party to satisfy any 
liability incurred by the fiduciary in the 
same manner as insurance purchased under 
section 410(b)(3), are therefore not void under 
section 410(a). 

Examples of such indemnification provi-
sions are: 

(1) Indemnification of a plan fiduciary by 
(a) an employer, any of whose employees are 
covered by the plan, or an affiliate (as de-
fined in section 407(d)(7) of the Act) of such 
employer, or (b) an employee organization, 
any of whose members are covered by the 
plan; and 

(2) Indemnification by a plan fiduciary of 
the fiduciary’s employees who actually per-
form the fiduciary services. 

The Department of Labor interprets sec-
tion 410(a) as rendering void any arrange-
ment for indemnification of a fiduciary of an 
employee benefit plan by the plan. Such an 
arrangement would have the same result as 
an exculpatory clause, in that it would, in ef-
fect, relieve the fiduciary of responsibility 
and liability to the plan by abrogating the 
plan’s right to recovery from the fiduciary 
for breaches of fiduciary obligations. 

While indemnification arrangements do 
not contravene the provisions of section 
410(a), parties entering into an indemnifica-
tion agreement should consider whether the 

agreement complies with the other provi-
sions of part 4 of title I of the Act and with 
other applicable laws.

[40 FR 31599, July 28, 1975. Redesignated at 41 
FR 1906, Jan. 13, 1976]

§ 2509.75–5 Questions and answers re-
lating to fiduciary responsibility.

On June 25, 1975, the Department of Labor 
issued an interpretive bulletin, ERISA IB 75–
5, containing questions and answers relating 
to certain aspects of the recently enacted 
Employee Retirement Income Security Act 
of 1974 (the ‘‘Act’’). 

Pending the issuance of regulations or 
other guidelines, persons may rely on the an-
swers to these questions in order to resolve 
the issues that are specifically considered. 
No inferences should be drawn regarding 
issues not raised which may be suggested by 
a particular question and answer or as to 
why certain questions, and not others, are 
included. Furthermore, in applying the ques-
tions and answers, the effect of subsequent 
legislation, regulations, court decisions, and 
interpretative bulletins must be considered. 
To the extent that plans utilize or rely on 
these answers and the requirements of regu-
lations subsequently adopted vary from the 
answers relied on, such plans may have to be 
amended. 

An index of the questions and answers, re-
lating them to the appropriate sections of 
the Act, is also provided. 

INDEX 

KEY TO QUESTION PREFIXES 

D—Refers to Definitions. 
FR—Refers to Fiduciary Responsibility.

Section No. Question No. 

3(21) ............................................. D–1. 
3(38) ............................................. FR–6, FR–7. 
402(a) ........................................... FR–1, FR–2, FR–3. 
402(b)(1) ....................................... FR–4, FR–5. 
402(c)(3) ....................................... FR–6, FR–7. 
404(a) ........................................... FR–10. 
405(a)(3) ....................................... FR–10. 
405(b)(1)(A) .................................. FR–10. 
406(a) ........................................... FR–9. 
409(a) ........................................... FR–10. 
412(a) ........................................... FR–8, FR–9. 

D–1 Q: Is an attorney, accountant, actuary 
or consultant who renders legal, accounting, 
actuarial or consulting services to an em-
ployee benefit plan (other than an invest-
ment adviser to the plan) a fiduciary to the 
plan solely by virtue of the rendering of such 
services, absent a showing that such consult-
ant (a) exercises discretionary authority or 
discretionary control respecting the manage-
ment of the plan, (b) exercises authority or 
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control respecting management or disposi-
tion of the plan’s assets, (c) renders invest-
ment advice for a fee, direct or indirect, with 
respect to the assets of the plan, or has any 
authority or responsibility to do so, or (d) 
has any discretionary authority or discre-
tionary responsibility in the administration 
of the plan? 

A: No. However, while attorneys, account-
ants, actuaries and consultants performing 
their usual professional functions will ordi-
narily not be considered fiduciaries, if the 
factual situation in a particular case falls 
within one of the categories described in 
clauses (a) through (d) of this question, such 
persons would be considered to be fiduciaries 
within the meaning of section 3(21) of the 
Act. The Internal Revenue Service notes 
that such persons would also be considered 
to be fiduciaries within the meaning of sec-
tion 4975(e)(3) of the Internal Revenue Code 
of 1954. 

FR–1 Q: If an instrument establishing an 
employee benefit plan provides that the plan 
committee shall control and manage the op-
eration and administration of the plan and 
specifies who shall constitute the plan com-
mittee (either by position or by naming indi-
viduals to the committee), does such provi-
sion adequately satisfy the requirement in 
section 402(a) that a ‘‘named fiduciary’’ be 
provided for in a plan instrument? 

A: Yes. While the better practice would be 
to state explicitly that the plan committee 
is the ‘‘named fiduciary’’ for purposes of the 
Act, clear identification of one or more per-
sons, by name or title, combined with a 
statement that such person or persons have 
authority to control and manage the oper-
ation and administration of the plan, satis-
fies the ‘‘named fiduciary’’ requirement of 
section 402(a). The purpose of this require-
ment is to enable employees and other inter-
ested persons to ascertain who is responsible 
for operating the plan. The instrument in 
the above example, which provides that ‘‘the 
plan committee shall control and manage 
the operation and administration of the 
plan’’, and specifies, by name or position, 
who shall constitute the committee, fulfills 
this requirement. 

FR–2 Q: In a union negotiated employee 
benefit plan, the instrument establishing the 
plan provides that a joint board on which 
employees and employers are equally rep-
resented shall control and manage the oper-
ation and administration of the plan. Does 
this provision adequately satisfy the require-
ment in section 402(a) that a ‘‘named fidu-
ciary’’ be provided for in a plan instrument? 

A: Yes, for the reasons stated in response 
to question FR–1. The joint board is clearly 
identified as the entity which has authority 
to control and manage the operation and ad-
ministration of the plan, and the persons 
designated to be members of such joint board 

would be named fiduciaries under section 
402(a). 

FR–3 Q: May an employee benefit plan cov-
ering employees of a corporation designate 
the corporation as the ‘‘named fiduciary’’ for 
purposes of section 402(a)(1) of the Act? 

A: Yes, it may. Section 402(a)(2) of the Act 
states that a ‘‘named fiduciary’’ is a fidu-
ciary either named in the plan instrument or 
designated according to a procedure set forth 
in the plan instrument. A fiduciary is a 
‘‘person’’ falling within the definition of fi-
duciary set forth in section 3(21)(A) of the 
Act. A ‘‘person’’ may be a corporation under 
the definition of person contained in section 
3(9) of the Act. While such designation satis-
fies the requirement of enabling employees 
and other interested persons to ascertain the 
person or persons responsible for operating 
the plan, a plan instrument which designates 
a corporation as ‘‘named fiduciary’’ should 
provide for designation by the corporation of 
specified individuals or other persons to 
carry out specified fiduciary responsibilities 
under the plan, in accordance with section 
405(c)(1)(B) of the Act. 

FR–4 Q: A defined benefit pension plan’s 
procedure for establishing and carrying out a 
funding policy provides that the plan’s trust-
ees shall, at a meeting duly called for the 
purpose, establish a funding policy and 
method which satisfies the requirements of 
part 3 of title I of the Act, and shall meet an-
nually at a stated time of the year to review 
such funding policy and method. It further 
provides that all actions taken with respect 
to such funding policy and method and the 
reasons therefor shall be recorded in the 
minutes of the trustees’ meetings. Does this 
procedure comply with section 402(b)(1) of 
the Act? 

A: Yes. The above procedure specifies who 
is to establish the funding policy and method 
for the plan, and provides for a written 
record of the actions taken with respect to 
such funding policy and method, including 
the reasons for such actions. The purpose of 
the funding policy requirement set forth in 
section 402(b)(1) is to enable plan partici-
pants and beneficiaries to ascertain that the 
plan has a funding policy that meets the re-
quirements of part 3 of title I of the Act. The 
procedure set forth above meets that re-
quirement. 

FR–5 Q: Must a welfare plan in which the 
benefits are paid out of the general assets of 
the employer have a procedure for estab-
lishing and carrying out a funding policy set 
forth in the plan instrument? 

A: No. Section 402(b)(1) requires that the 
plan provide for such a procedure ‘‘con-
sistent with the objectives of the plan’’ and 
requirements of title I of the Act. In situa-
tions in which a plan is unfunded and title I 
of the Act does not require the plan to be 
funded, there is no need to provide for such 
a procedure. If the welfare plan were funded, 
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a procedure consistent with the objectives of 
the plan would have to be established. 

FR–6 Q: May an investment adviser which 
is neither a bank nor an insurance company, 
and which is not registered under the Invest-
ment Advisers Act of 1940 in reliance upon an 
exemption from registration provided in that 
Act, be appointed an investment manager 
under section 402(c)(3) of the Act? 

A: No. The only persons who may be ap-
pointed an investment manager under sec-
tion 402(c)(3) of the Act are persons who meet 
the requirements of section 3(38) of the Act—
namely, banks (as defined in the Investment 
Advisers Act of 1940), insurance companies 
qualified under the laws of more than one 
state to manage, acquire and dispose of plan 
assets, or persons registered as investment 
advisers under the Investment Advisers Act 
of 1940. 

FR–7 Q: May an investment adviser that 
has a registration application pending under 
the Investment Advisers Act of 1940 function 
as an investment manager under the Act 
prior to the effective date of registration 
under the Investment Advisers Act? 

A: No, for the reasons stated in the answer 
to FR–6 above. 

FR–8 Q: Under the temporary bonding reg-
ulation set forth in 29 CFR 2550.412–1, must a 
person who renders investment advice to a 
plan for a fee or other compensation, direct 
or indirect, but who does not exercise or 
have the right to exercise discretionary au-
thority with respect to the assets of the 
plan, be bonded solely by reason of the provi-
sion of such investment advice? 

A: No. A person who renders investment 
advice, but who does not exercise or have the 
right to exercise discretionary authority 
with respect to plan assets, is not required to 
be bonded solely by reason of the provision 
of such investment advice. Such a person is 
not considered to be ‘‘handling’’ funds within 
the meaning of the temporary bonding regu-
lation set forth in 29 CFR 2550.412–1, which 
incorporates by reference 29 CFR 464.7. For 
purposes of the temporary bonding regula-
tion, only those fiduciaries who handle funds 
must be bonded. If, in addition to the ren-
dering of investment advice, such person per-
forms any additional function which con-
stitutes the handling of plan funds under 29 
CFR 464.7, the person would have to be bond-
ed. 

FR–9 Q: May an employee benefit plan pur-
chase a bond covering plan officials? 

A: Yes. The bonding requirement, which 
applies, with certain exceptions, to every 
plan official under section 412(a) of the Act, 
is for the protection of the plan and does not 
benefit any plan official or relieve any plan 
official of any obligation to the plan. The 
purchase of such bond by a plan will not, 
therefore, be considered to be in contraven-
tion of sections 406(a) or (b) of the Act. 

FR–10 Q: An employee benefit plan is con-
sidering the construction of a building to 
house the administration of the plan. One 
trustee has proposed that the building be 
constructed on a cost plus basis by a par-
ticular contractor without competitive bid-
ding. When the trustee was questioned by an-
other trustee as to the basis of choice of the 
contractor, the impact of the building on the 
plan’s administrative costs, whether a cost 
plus contract would yield a better price to 
the plan than a fixed price basis, and why a 
negotiated contract would be better than let-
ting the contract for competitive bidding, no 
satisfactory answers were provided. Several 
of the trustees have argued that letting such 
a contract would be a violation of their gen-
eral fiduciary responsibilities. Despite their 
arguments, a majority of the trustees appear 
to be ready to vote to construct the building 
as proposed. What should the minority trust-
ees do to protect themselves from liability 
under section 409(a) of the Act and section 
405(b)(1)(A) of the Act? 

A: Here, where a majority of trustees ap-
pear ready to take action which would clear-
ly be contrary to the prudence requirement 
of section 404(a)(1)(B) of the Act, it is incum-
bent on the minority trustees to take all 
reasonable and legal steps to prevent the ac-
tion. Such steps might include preparations 
to obtain an injunction from a Federal Dis-
trict court under section 502(a)(3) of the Act, 
to notify the Labor Department, or to pub-
licize the vote if the decision is to proceed as 
proposed. If, having taken all reasonable and 
legal steps to prevent the imprudent action, 
the minority trustees have not succeeded, 
they will not incur liability for the action of 
the majority. Mere resignation, however, 
without taking steps to prevent the impru-
dent action, will not suffice to avoid liability 
for the minority trustees once they have 
knowledge that the imprudent action is 
under consideration. 

More generally, trustees should take great 
care to document adequately all meetings 
where actions are taken with respect to 
management and control of fplan assets. 
Written minutes of all actions taken should 
be kept describing the action taken, and 
stating how each trustee voted on each mat-
ter. If, as in the case above, trustees object 
to a proposed action on the grounds of pos-
sible violation of the fiduciary responsibility 
provisions of the Act, the trustees so object-
ing should insist that their objections and 
the responses to such objections be included 
in the record of the meeting. It should be 
noted that, where a trustee believes that a 
cotrustee has already committed a breach, 
resignation by the trustee as a protest 
against such breach will not generally be 
considered sufficient to discharge the trust-
ee’s positive duty under section 405(a)(3) to 
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make reasonable efforts under the cir-
cumstances to remedy the breach.

[40 FR 31599, July 28, 1975. Redesignated at 41 
FR 1906, Jan. 13, 1976]

§ 2509.75–6 Interpretive bulletin relat-
ing to section 408(c)(2) of the Em-
ployee Retirement Income Security 
Act of 1974.

The Department of Labor today announced 
guidelines for determining when a party in 
interest with respect to an employee benefit 
plan may receive an advance for expenses to 
be incurred on behalf of the plan without en-
gaging in a transaction prohibited by section 
406 of the Employee Retirement Income Se-
curity Act of 1974. That section prohibits, 
among other things, any lending of money 
from a plan to a party in interest, or transfer 
to, or use by or for the benefit of, a party in 
interest of any assets of the plan, as well as 
any act whereby a fiduciary deals with the 
assets of a plan in his own interest or for his 
own account. 

However, section 408(c)(2) of the Act pro-
vides that nothing in section 406 of the Act 
shall be construed to prohibit the reimburse-
ment by a plan of expenses properly and ac-
tually incurred by a fiduciary in the per-
formance of his duties with the plan. Ques-
tions have arisen under section 408(c)(2) of 
the Act as to whether a plan may reimburse 
a party in interest in the performance of his 
duties with the plan and as to whether a plan 
might make an advance to a fiduciary or 
other party in interest for expenses to be in-
curred in the future. 

The Department of Labor views the rel-
evant provisions of section 408(c)(2) as clari-
fying the scope of section 406 so as to permit 
reimbursement of fiduciaries for expenses in-
curred in the performance of their duties 
with a plan. Similarly, consistent with sec-
tion 408(c)(2), section 406 is construed to per-
mit the reimbursement by the plan of ex-
penses properly and actually incurred by a 
party in interest in the performance of his 
duties with the plan. 

If a plan makes an advance to a fiduciary 
or other party in interest to cover expenses 
to be properly and actually incurred by such 
person in the performance of his duties with 
the plan, a prohibited transaction within the 
meaning of section 406 shall not occur when 
the plan makes the advance if— 

(a) The amount of such advance is reason-
able with respect to the amount of the ex-
pense which is likely to be properly and ac-
tually incurred in the immediate future 
(such as during the next month), and 

(b) The party in interest accounts to the 
plan at the end of the period covered by the 
advance for the expenses actually incurred 
(whether computed on the basis of actual ex-
penses incurred or on the basis of actual 

transportation costs plus a reasonable per 
diem allowance, where appropriate). 

It should be noted, however, that despite 
the reasonableness of the amount of the ad-
vance and of the expenses underlying it, the 
question of whether incurring such expenses 
was prudent, and thus whether the advance 
was for reasonable expenses, is to be judged 
pursuant to section 404 of the Act (relating 
to fiduciary responsibilities).

[40 FR 31755, July 29, 1975. Redesignated at 41 
FR 1906, Jan. 13, 1976]

§ 2509.75–8 Questions and answers re-
lating to fiduciary responsibility 
under the Employee Retirement In-
come Security Act of 1974.

The Department of Labor today issued 
questions and answers relating to certain as-
pects of fiduciary responsibility under the 
Act, thereby supplementing ERISA IB 75–5 
(29 CFR 2555.75–5) which was issued on June 
24, 1975, and published in the FEDERAL REG-
ISTER on July 28, 1975 (40 FR 31598). 

Pending the issuance of regulations or 
other guidelines, persons may rely on the an-
swers to these questions in order to resolve 
the issues that are specifically considered. 
No inferences should be drawn regarding 
issues not raised which may be suggested by 
a particular question and answer or as to 
why certain questions, and not others, are 
included. Furthermore, in applying the ques-
tions and answers, the effect of subsequent 
legislation, regulations, court decisions, and 
interpretive bulletins must be considered. To 
the extent that plans utilize or rely on these 
answers and the requirements of regulations 
subsequently adopted vary from the answers 
relied on, such plans may have to be amend-
ed. 

An index of the questions and answers, re-
lating them to the appropriate sections of 
the Act, is also provided. 

INDEX 

Key to question prefixes: D—refers to defi-
nitions; FR—refers to fiduciary responsi-
bility.

Section No. Question No. 

3(21)(A) ......................................... D–2, D–3, D–4, D–5. 
3(38) ............................................. FR–15. 
402(c)(1) ....................................... FR–12. 
402(c)(2) ....................................... FR–15. 
402(c)(3) ....................................... FR–15. 
403(a)(2) ....................................... FR–15. 
404(a)(1)(B) .................................. FR–11, FR–17. 
405(a) ........................................... FR–13, FR–14, FR–16. 
405(c)(1) ....................................... FR–12, FR–15. 
405(c)(2) ....................................... D–4, FR–13, FR–14, 

FR–16. 
412 ................................................ D–2. 

NOTE: Questions D–2, D–3, D–4, and D–5 re-
late to not only section 3(21)(A) of title I of 
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the Act, but also section 4975(e)(3) of the In-
ternal Revenue Code (section 2003 of the 
Act). The Internal Revenue Service has indi-
cated its concurrence with the answers to 
these questions.

D–2 Q: Are persons who have no power to 
make any decisions as to plan policy, inter-
pretations, practices or procedures, but who 
perform the following administrative func-
tions for an employee benefit plan, within a 
framework of policies, interpretations, rules, 
practices and procedures made by other per-
sons, fiduciaries with respect to the plan: 

(1) Application of rules determining eligi-
bility for participation or benefits; 

(2) Calculation of services and compensa-
tion credits for benefits; 

(3) Preparation of employee communica-
tions material; 

(4) Maintenance of participants’ service 
and employment records; 

(5) Preparation of reports required by gov-
ernment agencies; 

(6) Calculation of benefits; 
(7) Orientation of new participants and ad-

vising participants of their rights and op-
tions under the plan; 

(8) Collection of contributions and applica-
tion of contributions as provided in the plan; 

(9) Preparation of reports concerning par-
ticipants’ benefits; 

(10) Processing of claims; and 
(11) Making recommendations to others for 

decisions with respect to plan administra-
tion? 

A: No. Only persons who perform one or 
more of the functions described in section 
3(21)(A) of the Act with respect to an em-
ployee benefit plan are fiduciaries. There-
fore, a person who performs purely ministe-
rial functions such as the types described 
above for an employee benefit plan within a 
framework of policies, interpretations, rules, 
practices and procedures made by other per-
sons is not a fiduciary because such person 
does not have discretionary authority or dis-
cretionary control respecting management 
of the plan, does not exercise any authority 
or control respecting management or dis-
position of the assets of the plan, and does 
not render investment advice with respect to 
any money or other property of the plan and 
has no authority or responsibility to do so. 

However, although such a person may not 
be a plan fiduciary, he may be subject to the 
bonding requirements contained in section 
412 of the Act if he handles funds or other 
property of the plan within the meaning of 
applicable regulations. 

The Internal Revenue Service notes that 
such persons would not be considered plan fi-
duciaries within the meaning of section 
4975(e)(3) of the Internal Revenue Code of 
1954. 

D–3 Q: Does a person automatically become 
a fiduciary with respect to a plan by reason 

of holding certain positions in the adminis-
tration of such plan? 

A: Some offices or positions of an em-
ployee benefit plan by their very nature re-
quire persons who hold them to perform one 
or more of the functions described in section 
3(21)(A) of the Act. For example, a plan ad-
ministrator or a trustee of a plan must, be 
the very nature of his position, have ‘‘dis-
cretionary authority or discretionary re-
sponsibility in the administration’’ of the 
plan within the meaning of section 
3(21)(A)(iii) of the Act. Persons who hold 
such positions will therefore be fiduciaries. 

Other offices and positions should be exam-
ined to determine whether they involve the 
performance of any of the functions de-
scribed in section 3(21)(A) of the Act. For ex-
ample, a plan might designate as a ‘‘benefit 
supervisor’’ a plan employee whose sole func-
tion is to calculate the amount of benefits to 
which each plan participant is entitled in ac-
cordance with a mathematical formula con-
tained in the written instrument pursuant to 
which the plan is maintained. The benefit su-
pervisor, after calculating the benefits, 
would then inform the plan administrator of 
the results of his calculations, and the plan 
administrator would authorize the payment 
of benefits to a particular plan participant. 
The benefit supervisor does not perform any 
of the functions described in section 3(21)(A) 
of the Act and is not, therefore, a plan fidu-
ciary. However, the plan might designate as 
a ‘‘benefit supervisor’’ a plan employee who 
has the final authority to authorize or dis-
allow benefit payments in cases where a dis-
pute exists as to the interpretation of plan 
provisions relating to eligibility for benefits. 
Under these circumstances, the benefit su-
pervisor would be a fiduciary within the 
meaning of section 3(21)(A) of the Act. 

The Internal Revenue Service notes that it 
would reach the same answer to this ques-
tion under section 4975(e)(3) of the Internal 
Revenue Code of 1954. 

D–4 Q: In the case of a plan established and 
maintained by an employer, are members of 
the board of directors of the employer fidu-
ciaries with respect to the plan? 

A: Members of the board of directors of an 
employer which maintains an employee ben-
efit plan will be fiduciaries only to the ex-
tent that they have responsibility for the 
functions described in section 3(21)(A) of the 
Act. For example, the board of directors may 
be responsible for the selection and retention 
of plan fiduciaries. In such a case, members 
of the board of directors exercise ‘‘discre-
tionary authority or discretionary control 
respecting management of such plan’’ and 
are, therefore, fiduciaries with respect to the 
plan. However, their responsibility, and, con-
sequently, their liability, is limited to the 
selection and retention of fiduciaries (apart 
from co-fiduciary liability arising under cir-
cumstances described in section 405(a) of the 
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Act). In addition, if the directors are made 
named fiduciaries of the plan, their liability 
may be limited pursuant to a procedure pro-
vided for in the plan instrument for the allo-
cation of fiduciary responsibilities among 
named fiduciaries or for the designation of 
persons other than named fiduciaries to 
carry out fiduciary responsibilities, as pro-
vided in section 405(c)(2). 

The Internal Revenue Service notes that it 
would reach the same answer to this ques-
tion under section 4975(e)(3) of the Internal 
Revenue Code of 1954. 

D–5 Q: Is an officer or employee of an em-
ployer or employee organization which spon-
sors an employee benefit plan a fiduciary 
with respect to the plan solely by reason of 
holding such office or employment if he or 
she performs none of the functions described 
in section 3(21)(A) of the Act? 

A: No, for the reasons stated in response to 
question D–2. 

The Internal Revenue Service notes that it 
would reach the same answer to this ques-
tion under section 4975(e)(3) of the Internal 
Revenue Code of 1954. 

FR–11 Q: In discharging fiduciary respon-
sibilities, may a fiduciary with respect to a 
plan rely on information, data, statistics or 
analyses provided by other persons who per-
form purely ministerial functions for such 
plan, such as those persons described in D–2 
above? 

A: A plan fiduciary may rely on informa-
tion, data, statistics or analyses furnished 
by persons performing ministerial functions 
for the plan, provided that he has exercised 
prudence in the selection and retention of 
such persons. The plan fiduciary will be 
deemed to have acted prudently in such se-
lection and retention if, in the exercise of or-
dinary care in such situation, he has no rea-
son to doubt the competence, integrity or re-
sponsibility of such persons. 

FR–12 Q: How many fiduciaries must an 
employee benefit plan have? 

A: There is no required number of fidu-
ciaries that a plan must have. Each plan 
must, of course, have at least one named fi-
duciary who serves as plan administrator 
and, if plan assets are held in trust, the plan 
must have at least one trustee. If these re-
quirements are met, there is no limit on the 
number of fiduciaries a plan may have. A 
plan may have as few or as many fiduciaries 
as are necessary for its operation and admin-
istration. Under section 402(c)(1) of the Act, 
if the plan so provides, any person or group 
of persons may serve in more than one fidu-
ciary capacity, including serving both as 
trustee and administrator. Conversely, fidu-
ciary responsibilities not involving manage-
ment and control of plan assets may, under 
section 405(c)(1) of the Act, be allocated 
among named fiduciaries and named fidu-
ciaries may designate persons other than 
named fiduciaries to carry out such fiduciary 

responsibilities, if the plan instrument ex-
pressly provides procedures for such alloca-
tion or designation. 

FR–13 Q: If the named fiduciaries of an em-
ployee benefit plan allocate their fiduciary 
responsibilities among themselves in accord-
ance with a procedure set forth in the plan 
for the allocation of responsibilities for oper-
ation and administration of the plan, to 
what extent will a named fiduciary be re-
lieved of liability for acts and omissions of 
other named fiduciaries in carrying out fidu-
ciary responsibilities allocated to them? 

A: If named fiduciaries of a plan allocate 
responsibilities in accordance with a proce-
dure for such allocation set forth in the plan, 
a named fiduciary will not be liable for acts 
and omissions of other named fiduciaries in 
carrying out fiduciary responsibilities which 
have been allocated to them, except as pro-
vided in section 405(a) of the Act, relating to 
the general rules of co-fiduciary responsi-
bility, and section 405(c)(2)(A) of the Act, re-
lating in relevant part to standards for es-
tablishment and implementation of alloca-
tion procedures. 

However, if the instrument under which 
the plan is maintained does not provide for a 
procedure for the allocation of fiduciary re-
sponsibilities among named fiduciaries, any 
allocation which the named fiduciaries may 
make among themselves will be ineffective 
to relieve a named fiduciary from responsi-
bility or liability for the performance of fi-
duciary responsibilities allocated to other 
named fiduciaries. 

FR–14 Q: If the named fiduciaries of an em-
ployee benefit plan designate a person who is 
not a named fiduciary to carry out fiduciary 
responsibilities, to what extent will the 
named fiduciaries be relieved of liability for 
the acts and omissions of such person in the 
performance of his duties? 

A: If the instrument under which the plan 
is maintained provides for a procedure under 
which a named fiduciary may designate per-
sons who are not named fiduciaries to carry 
out fiduciary responsibilities, named fidu-
ciaries of the plan will not be liable for acts 
and omissions of a person who is not a 
named fiduciary in carrying out the fidu-
ciary responsibilities which such person has 
been designated to carry out, except as pro-
vided in section 405(a) of the Act, relating to 
the general rules of co-fiduciary liability, 
and section 405(c)(2)(A) of the Act, relating 
in relevant part to the designation of persons 
to carry out fiduciary responsibilities. 

However, if the instrument under which 
the plan is maintained does not provide for a 
procedure for the designation of persons who 
are not named fiduciaries to carry out fidu-
ciary responsibilities, then any such designa-
tion which the named fiduciaries may make 
will not relieve the named fiduciaries from 
responsibility or liability for the acts and 
omissions of the persons so designated. 
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FR–15 Q: May a named fiduciary delegate 
responsibility for management and control 
of plan assets to anyone other than a person 
who is an investment manager as defined in 
section 3(38) of the Act so as to be relieved of 
liability for the acts and omissions of the 
person to whom such responsibility is dele-
gated? 

A: No. Section 405(c)(1) does not allow 
named fiduciaries to delegate to others au-
thority or discretion to manage or control 
plan assets. However, under the terms of sec-
tions 403(a)(2) and 402(c)(3) of the Act, such 
authority and discretion may be delegated to 
persons who are investment managers as de-
fined in section 3(38) of the Act. Further, 
under section 402(c)(2) of the Act, if the plan 
so provides, a named fiduciary may employ 
other persons to render advice to the named 
fiduciary to assist the named fiduciary in 
carrying out his investment responsibilities 
under the plan. 

FR–16 Q: Is a fiduciary who is not a named 
fiduciary with respect to an employee ben-
efit plan personally liable for all phases of 
the management and administration of the 
plan? 

A: A fiduciary with respect to the plan who 
is not a named fiduciary is a fiduciary only 
to the extent that he or she performs one or 
more of the functions described in section 
3(21)(A) of the Act. The personal liability of 
a fiduciary who is not a named fiduciary is 
generally limited to the fiduciary functions, 
which he or she performs with respect to the 
plan. With respect to the extent of liability 
of a named fiduciary of a plan where duties 
are properly allocated among named fidu-
ciaries or where named fiduciaries properly 
designate other persons to carry out certain 
fiduciary duties, see question FR–13 and FR–
14. 

In addition, any fiduciary may become lia-
ble for breaches of fiduciary responsibility 
committed by another fiduciary of the same 
plan under circumstances giving rise to co-
fiduciary liability, as provided in section 
405(a) of the Act. 

FR–17 Q: What are the ongoing responsibil-
ities of a fiduciary who has appointed trust-
ees or other fiduciaries with respect to these 
appointments? 

A: At reasonable intervals the performance 
of trustees and other fiduciaries should be 
reviewed by the appointing fiduciary in such 
manner as may be reasonably expected to en-
sure that their performance has been in com-
pliance with the terms of the plan and statu-
tory standards, and satisfies the needs of the 
plan. No single procedure will be appropriate 
in all cases; the procedure adopted may vary 
in accordance with the nature of the plan 
and other facts and circumstances relevant 
to the choice of the procedure.

[40 FR 47491, Oct. 9, 1975. Redesignated at 41 
FR 1906, Jan. 13, 1976]

§ 2509.75–9 Interpretive bulletin relat-
ing to guidelines on independence 
of accountant retained by Employee 
Benefit Plan.

The Department of Labor today announced 
guidelines for determining when a qualified 
public accountant is independent for pur-
poses of auditing and rendering an opinion 
on the financial information required to be 
included in the annual report filed with the 
Department. 

Section 103(a)(3)(A) requires that the ac-
countant retained by an employee benefit 
plan be ‘‘independent’’ for purposes of exam-
ining plan financial information and ren-
dering an opinion on the financial state-
ments and schedules required to be con-
tained in the annual report. 

Under the authority of section 103(a)(3)(A) 
the Department of Labor will not recognize 
any person as an independent qualified pub-
lic accountant who is in fact not independent 
with respect to the employee benefit plan 
upon which that accountant renders an opin-
ion in the annual report filed with the De-
partment of Labor. For example, an account-
ant will not be considered independent with 
respect to a plan if: 

(1) During the period of professional en-
gagement to examine the financial state-
ments being reported, at the date of the 
opinion, or during the period covered by the 
financial statements, the accountant or his 
or her firm or a member thereof had, or was 
committed to acquire, any direct financial 
interest or any material indirect financial 
interest in such plan, or the plan sponsor, as 
that term is defined in section 3(16)(B) of the 
Act. 

(2) During the period of professional en-
gagement to examine the financial state-
ments being reported, at the date of the 
opinion, or during the period covered by the 
financial statements, the accountant, his or 
her firm or a member thereof was connected 
as a promoter, underwriter, investment advi-
sor, voting trustee, director, officer, or em-
ployee of the plan or plan sponsor except 
that a firm will not be deemed not inde-
pendent in regard to a particular plan if a 
former officer or employee of such plan or 
plan sponsor is employed by the firm and 
such individual has completely disassociated 
himself from the plan or plan sponsor and 
does not participate in auditing financial 
statements of the plan covering any period 
of his or her employment by the plan or plan 
sponsor. For the purpose of this bulletin the 
term ‘‘member’’ means all partners or share-
holder employees in the firm and all profes-
sional employees participating in the audit 
or located in an office of the firm partici-
pating in a significant portion of the audit; 

(3) An accountant or a member of an ac-
counting firm maintains financial records 
for the employee benefit plan. 
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However, an independent, qualified public 
accountant may permissably engage in or 
have members of his or her firm engage in 
certain activities which will not have the ef-
fect of removing recognition of his or her 
independence. For example, (1) an account-
ant will not fail to be recognized as inde-
pendent if at or during the period of his or 
her professional engagement with the em-
ployee benefit plan the accountant or his or 
her firm is retained or engaged on a profes-
sional basis by the plan sponsor, as that 
term is defined in section 3(16)(B) of the Act. 
However, to retain recognition of independ-
ence under such circumstances the account-
ant must not violate the prohibitions 
against recognition of independence estab-
lished under paragraphs (1), (2) or (3) of this 
interpretive bulletin; (2) the rendering of 
services by an actuary associated with an ac-
countant or accounting firm shall not impair 
the accountant’s or accounting firm’s inde-
pendence. However, it should be noted that 
the rendering of services to a plan by an ac-
tuary and accountant employed by the same 
firm may constitute a prohibited transaction 
under section 406(a)(1)(C) of the Act. The ren-
dering of such multiple services to a plan by 
a firm will be the subject of a later interpre-
tive bulletin that will be issued by the De-
partment of Labor. 

In determining whether an accountant or 
accounting firm is not, in fact, independent 
with respect to a particular plan, the Depart-
ment of Labor will give appropriate consid-
eration to all relevant circumstances, in-
cluding evidence bearing on all relationships 
between the accountant or accounting firm 
and that of the plan sponsor or any affiliate 
thereof, and will not confine itself to the re-
lationships existing in connection with the 
filing of annual reports with the Department 
of Labor. 

Further interpretive bulletins may be 
issued by the Department of Labor con-
cerning the question of independence of an 
accountant retained by an employee benefit 
plan.

[40 FR 53998, Nov. 20, 1975, as amended at 40 
FR 59728, Dec. 30, 1975. Redesignated at 41 FR 
1906, Jan. 13, 1976]

§ 2509.75–10 Interpretive bulletin relat-
ing to the ERISA Guidelines and 
the Special Reliance Procedure.

On November 5, 1975, the Department of 
Labor (the ‘‘Department’’) and the Internal 
Revenue Service (the ‘‘Service’’) announced 
the publication of a compendium of authori-
tative rules (hereinafter referred to as the 
‘‘ERISA Guidelines’’) relating to ERISA re-
quirements. See T.I.R. No. 1415 (November 5, 
1975) issued by the Service. These rules were 
published in recognition of the need to pro-
vide an immediate and complete set of in-

terim guidelines to facilitate (1) adoption of 
new employee pension benefit plans (herein-
after referred to as ‘‘plans’’), and (2) prompt 
amendment of existing plans, in conform-
ance with the applicable requirements of the 
Employee Retirement Income Security Act 
of 1974 (‘‘ERISA’’) pending the issuance of 
final regulations or other rules. These rules 
govern the application of (1) the qualifica-
tion requirements of the Internal Revenue 
Code of 1954 (the ‘‘Code’’) added or amended 
by ERISA, and (2) the requirements of the 
provisions of parts 2 and 3 of title I of ERISA 
paralleling such qualification requirements 
(both such sets of requirements hereinafter 
referred to collectively as the ‘‘new quali-
fication requirements’’). 

The ERISA Guidelines incorporate by ref-
erence the documents relating to the new 
qualification requirements heretofore pub-
lished by the Department and by the Service 
as temporary or proposed regulations, rev-
enue rulings, revenue procedures, questions 
and answers, technical information releases, 
and other issuances. The ERISA Guidelines 
also incorporate additional documents pub-
lished on November 5, 1975, or to be published 
forthwith, which are necessary to complete 
the interim guidelines relating to the new 
qualification requirements. See the schedule 
set forth below for a complete list and brief 
description of the documents comprising the 
ERISA Guidelines. 

The Department and the Service empha-
sized that the ERISA Guidelines constitute 
the entire set of interim rules of the Depart-
ment and the Service for satisfying the new 
qualification requirements, and thus provide 
authoritative guidance in respect of the new 
statutory requirements bearing on qualifica-
tion. These rules are applicable to individ-
ually designed plans and to multiemployer 
(or other multiple employer) plans, and may 
be relied upon until amended or supple-
mented by final regulations or other rules. 
Moreover, the Department and the Service 
announced that any provisions of final regu-
lations or other rules which amend or sup-
plement the rules contained in the ERISA 
Guidelines will generally be prospective 
only, from the date of publication. Further, 
in the case of employee plan provisions 
adopted or amended before the date of such 
publication which satisfy the ERISA Guide-
lines, such final regulations or other rules 
will generally be made effective for plan 
years commencing after such date, except in 
unusual circumstances. 

The Service further announced that the 
ERISA Guidelines incorporate the proce-
dures that will enable employers to obtain 
determination letters as to the qualification 
of pension, annuity, profit sharing, stock 
bonus and bond purchase plans which satisfy 
the requirements of sections 401(a), 403(a) 
and 405(a) of the Code, as amended by 
ERISA. The Service also pointed out that 
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the ERISA Guidelines will enable sponsors of 
master and prototype plans (whether newly 
established or amended) to obtain opinion 
letters as to the acceptability of the form of 
such plans, and further, that employers who 
establish plans designed to meet the require-
ments of section 301(d) of the Tax Reduction 
Act of 1975 (relating to employee stock own-
ership plans) will be able to obtain deter-
mination letters as to the acceptability of 
such plans (whether or not such plans are in-
tended to be qualified). 

To facilitate further the adoption of new 
plans and the prompt amendment of existing 
plans in conformance with the new qualifica-
tion requirements, the Service announced on 
November 5, 1975, the adoption of a special 
procedure (hereinafter referred to as the 
‘‘Special Reliance Procedure’’) pursuant to 
which the adoption, on or before May 30, 
1976, of new plans and amendments of exist-
ing plans may be effectuated with full reli-
ance upon the rules which comprise the 
ERISA Guidelines and without regard to any 
amendment or supplementation of such rules 
before such date. Therefore, except in un-
usual circumstances (described in Technical 
Information Release No. 1416 (November 5, 
1975)), plans which comply with the Special 
Reliance Procedure shall generally be con-
sidered by the Service as satisfying the qual-
ification requirements of the Code added or 
amended by ERISA for plan years com-
mencing on or before December 31, 1976, to 
which such requirements are applicable, not-
withstanding the date when final regulations 
or other rules hereafter published which 
amend or supplement the rules comprising 
the ERISA Guidelines may otherwise be 
made effective. Reference is hereby made to 
Technical Information Release No. 1416 (No-

vember 5, 1975) for a description of the Spe-
cial Reliance Procedure. 

The Department announced that plans 
which comply with the Special Reliance Pro-
cedure will be considered by the Department 
as satisfying the requirements of the provi-
sions of parts 2 and 3 of title I of ERISA 
which parallel the qualification require-
ments of the Code added or amended by 
ERISA to the same extent as such plans are 
considered by the Service as satisfying, in 
accordance with the terms of the Special Re-
liance Procedure, such qualification require-
ments. 

The availability of the Special Reliance 
Procedure will substantially diminish the 
occasions for plans to avail themselves of the 
right to satisfy, for tax purposes, the quali-
fication requirements of the Code (added or 
amended by ERISA) by retroactive amend-
ments adopted during or after the close of a 
plan year, in accordance with section 401(b) 
of the Code and the temporary regulations 
thereunder. The Department pointed out 
that no explicit parallel provision to section 
401(b) of the Code is contained in title I of 
ERISA. Nevertheless, to the extent retro-
active amendments to a plan are made to 
satisfy the requirements of parts 2 and 3 of 
title I of ERISA which parallel the qualifica-
tion requirements of the Code added or 
amended by ERISA, the Department noted 
that such plan will be in compliance with 
such requirements if such an amendment de-
signed to satisfy such requirements (1) is 
adopted by the end of the plan year to which 
such requirements are applicable, and (2) is 
made effective for all purposes for such en-
tire plan year. 

The schedule of documents comprising the 
ERISA Guidelines follows.

ERISA GUIDELINES—SCHEDULE OF DOCUMENTS 

Publication date 1975 Document Subject Code and ERISA sections 

Jan. 8 ........................... TIR 1334 ...................... Questions and answers relating to 
defined contribution plans subject 
to ERISA.

410, 411, et al. 

Apr. 21 ......................... 40 FR 17576 ................ Notice of proposed rulemaking: 
Qualification (and other aspects) 
of HR–10 plans.

401(c), 401(d), 401(e), 46, 50A, 72, 
404(e), 901, and 1379. 

June 4 .......................... T.D. 7358 ..................... Temporary regulations: Notification 
of interested parties.

7476. 

July 14 ......................... T.D. 7367 ..................... Temporary regulations: Notice of de-
termination of qualification.

7476. 

Sept. 8 ......................... 40 FR 41654 ................ Department of Labor—Minimum 
standards for hours of service, 
years of service, and breaks in 
service relating to participation, 
vesting, and accrual of benefits.

401(a)(3)(B), 411(a)(5)(C), and 
ERISA secs. 202, 203, and 204. 

Sept. 17 ....................... TIR 1403 ...................... Questions and answers relating 
mainly to defined benefit plans 
subject to ERISA (addition to TIR 
1334).

410, 411, et al. 

Sept. 18 ....................... 40 FR 43034 ................ Notice of proposed rulemaking: Defi-
nitions of multi-employer plan and 
plan administrator.

414(f) and (g). 
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ERISA GUIDELINES—SCHEDULE OF DOCUMENTS—Continued

Publication date 1975 Document Subject Code and ERISA sections 

Sept. 29 ....................... T.D. 7377 ..................... Temporary regulations: Certain retro-
active amendments of employee 
plans.

401(b). 

Oct. 3 ........................... T.D. 7379 ..................... Temporary regulations: Qualified 
joint and survivor annuities.

401(a)(11). 

T.D. 7380 ..................... Temporary regulations: Minimum 
participation standards.

410. 

Oct. 8 ........................... T.D. 7381 ..................... Temporary regulations: Commence-
ment of benefits.

401(a)(14). 

Oct. 15 ......................... T.D. 7382 ..................... Temporary regulations: Requirement 
that benefits under a qualified plan 
are not decreased on account of 
certain social security increases.

401(a)(15). 

Oct. 16 ......................... T.D. 7383 ..................... Temporary regulations: Nonbank 
trustees of pension and profit 
sharing trusts benefiting owner-
employees.

401(d)(1). 

40 FR 48517 ................ Notice of proposed rulemaking: Cer-
tain custodial accounts.

401(f). 

Oct. 30 ......................... TIR 1408 ...................... Questions and answers relating to 
mergers, consolidations, etc.

401(a)(12) and 414(1). 

Nov. 3 .......................... Rev. Rul. 75–480, 
1975–44 IRB.

Updating of Rev. Rul. 71–446 to re-
flect changes mandated by ERISA.

401(a)(5). 

Rev. Rul. 75–481, 
1975–44 IRB.

Guidelines for determining whether 
contributions or benefits under 
plan satisfy the limitations of sec. 
415 of the code.

401(a)(16) and 415. 

TIR 1411, Rev. Proc. 
75–49, 1975–48 IRB.

Vesting and discrimination ................ 401(a)(4) and 411(d)(1). 

Nov. 4 .......................... TIR 1413 ...................... Questions and answers relating to 
employee stock ownership plans.

401, 4975, and sec. 301(d) of the 
Tax Reduction Act of 1975. 

Nov. 5 .......................... T.D. 7387 ..................... Temporary regulations on minimum 
vesting standards.

411. 

T.D. 7388 ..................... Controlled groups, businesses under 
common control, etc.

414(b) and (c). 

(1) ................................. TIR ............................... Nonforfeiture of employee derived 
accrued benefit upon death.

411(a)(1). 

(1) ................................. ...................................... Department of Labor—Interpretive 
bulletin: Definition of seasonal in-
dustries.

410(a)(3)(B), 411(a)(5)(C), and 
ERISA secs. 202(a)(3)(C), 
203(b)(2)(C). 

Nov. 7 .......................... 40 FR 52008 ................ Department of Labor—additional re-
quirements applicable to definition 
of multiemployer plan.

414(f) and ERISA sec. 3(37). 

(1) ................................. ...................................... Department of Labor—suspension of 
benefits upon reemployment of re-
tiree.

411(a)(3)(B) and ERISA sec. 
203(a)(3)(A). 

Dec. 3 .......................... TIR 1422 ...................... Assignment or alienation of plan 
benefits.

401(a)(13). 

Dec. 9 .......................... TIR 1424, Rev. Proc. 
76–1, 1976–1 IRB..

Vesting and discrimination ................ 401(a)(4) and 411(d)(1). 

(1) ................................. TIR, Rev. Rul ............... Appropriate conversion factor ........... 411(c)(2)(B)(ii). 

1 To be published forthwith. 

[41 FR 3289, Jan. 22, 1976]
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1 Multiple employer vacation plans gen-
erally consist of trust funds to which em-
ployers are obligated to make contributions 
pursuant to collective bargaining agree-
ments. Benefits are generally paid at speci-
fied intervals (usually annually or semi-an-
nually) and such benefits are neither contin-
gent upon the occurrence of a specified event 
nor restricted to use for a specified purpose 
when paid to the participant.

2 Section 403 (c) and (d) provide certain ex-
ceptions to this requirement, not here rel-
evant.

§ 2509.78–1 Interpretive bulletin relat-
ing to payments by certain em-
ployee welfare benefit plans.

The Department of Labor today announced 
its interpretation of certain provisions of 
part 4 of title I of the Employee Retirement 
Income Security Act of 1974 (ERISA), as 
those sections apply to a payment by mul-
tiple employer vacation plans of a sum of 
money to which a participant of beneficiary 
of the plan is entitled to a party other than 
the participant or beneficiary.1

Section 402(b)(4) of ERISA requires every 
employee benefit plan to specify the basis on 
which payments are made to and from the 
plan. 

Section 403(c)(1) of ERISA generally re-
quires the assets of an employee benefit plan 
to be held for the exclusive purpose of pro-
viding benefits to participants in the plan 
and their beneficiaries 2 and defraying rea-
sonable expenses of administering the plan. 
Similarly, section 404(a)(1)(A) requires a plan 
fiduciary to discharge his duties with respect 
to a plan solely in the interest of the partici-
pants and beneficiaries of the plan and for 
the exclusive purpose of providing benefits 
to participants and their beneficiaries and 
defraying reasonable expenses of admin-
istering the plan. Section 404(a)(1)(D) further 
requires the fiduciary to act in accordance 
with the documents and instruments gov-
erning the plan insofar as such documents 
and instruments are consistent with the pro-
visions of title I of ERISA.

In addition, section 406(a) of ERISA specifi-
cally prohibits a fiduciary with respect to a 
plan from causing the plan to engage in a 
transaction if he knows or should know that 
such transaction constitutes, inter alia, a di-
rect or indirect: furnishing of goods, services 
or facilities between the plan and a party in 
interest (section 406(a)(1)(C)); or transfer to, 
or use by or for the benefit of, a party in in-
terest of any assets of the plan (section 
406(a)(1)(D)). Section 406(b)(2) of ERISA pro-
hibits a plan fiduciary from acting in any 
transaction involving the plan on behalf of a 
party, or representing a party, whose inter-
ests are adverse to the interests of the plan 
or of its participants or beneficiaries. 

In this regard, however, Prohibited Trans-
action Exemptions 76–1, Part C, (41 FR 12740, 
March 26, 1976) and 77–10 (42 FR 33918, July 1, 
1977) exempt from the prohibitions of section 
406(a) and 406(b)(2), respectively, the provi-
sion of administrative services by a multiple 
employer plan if specified conditions are 
met. These conditions are: (a) the plan re-
ceives reasonable compensation for the pro-
vision of the services (for purposes of the ex-
emption, ‘‘reasonable compensation’’ need 
not include a profit which would ordinarily 
have been received in an arm’s length trans-
action, but must be sufficient to reimburse 
the plan for its costs); (b) the arrangement 
allows any multiple employer plan which is 
a party to the transaction to terminate the 
relationship on a reasonably short notice 
under the circumstances; and (c) the plan 
complies with certain recordkeeping require-
ments. It should be noted that plans not sub-
ject to Prohibited Transaction Exemptions 
76–1 and 77–10—i.e., plans that are not mul-
tiple employer plans—cannot rely upon these 
exemptions. 

A payment by a vacation plan of all or any 
portion of benefits to which a plan partici-
pant or beneficiary is entitled to a party 
other than the participant or beneficiary 
will comply with the above-mentioned sec-
tions of ERISA if the arrangement pursuant 
to which payments are made does not con-
stitute a prohibited transaction under 
ERISA and: 

(1) The plan documents expressly state 
that benefits payable under the plan to a 
participant or beneficiary may, at the direc-
tion of the participant or beneficiary, be paid 
to a third party rather than to the partici-
pant or beneficiary; 

(2) The participant or beneficiary directs 
in writing that the plan trustee(s) shall pay 
a named third party all or a specified portion 
of the sum of money which would otherwise 
be paid under the plan to him or her; and 

(3) A payment is made to a third party 
only when or after the money would other-
wise be payable to the plan participant or 
beneficiary.
In the case of a multiple employer plan (as 
defined in Prohibited Transaction Exemp-
tion 76–1, Part C, Section III), if the arrange-
ment to make payments to a third party is 
a prohibited transaction under ERISA, the 
arrangement will comply with the above-
mentioned sections of ERISA if the condi-
tions of Prohibited Transaction Exemptions 
76–1, Part C, and 77–10 and the above three 
paragraphs are met. In this regard, it is the 
view of the Department that the mere pay-
ment of money to which a participant or 
beneficiary is entitled, at the direction of 
the participant or beneficiary, to a third 
party who is a party in interest would not 
constitute a transfer of plan assets prohib-
ited under section 406(a)(1)(D). It is also the 
view of the Department that if a trustee or 
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other fudiciary of a plan, in addition to his 
duties with respect to the plan, serves in a 
decisionmaking capacity with another party, 
the mere fact that the fiduciary effects pay-
ments to such party of money to which a 
participant is entitled at the direction of the 
participant and in accordance with specific 
provisions of governing plan documents and 
instruments, does not amount to a prohib-
ited transaction under section 406(b)(2). 

It should be noted that the interpretation 
set forth herein deals solely with the appli-
cation of the provisions of title I of ERISA 
to the arrangements described herein. It does 
not deal with the application of any other 
statute to such arrangements. Specifically, 
no opinion is expressed herein as to the ap-
plication of section 302 of the Labor Manage-
ment Relations Act, 1947 or the Internal Rev-
enue Code of 1954 (particularly the provisions 
of section 501(c)(9) of the Code).

[43 FR 58565, Dec. 15, 1978]

§ 2509.94–1 Interpretive bulletin relat-
ing to the fiduciary standard under 
ERISA in considering economically 
targeted investments.

This Interpretive Bulletin sets forth the 
Department of Labor’s interpretation of sec-
tions 403 and 404 of the Employee Retirement 
Income Security Act of 1974 (ERISA), as ap-
plied to employee benefit plan investments 
in ‘‘economically targeted investments’’ 
(ETIs), that is, investments selected for the 
economic benefits they create apart from 
their investment return to the employee 
benefit plan. Sections 403 and 404, in part, re-
quire that a fiduciary of a plan act pru-
dently, and to diversify plan investments so 
as to minimize the risk of large losses, un-
less under the circumstances it is clearly 
prudent not to do so. In addition, these sec-
tions require that a fiduciary act solely in 
the interest of the plan’s participants and 
beneficiaries and for the exclusive purpose of 
providing benefits to their participants and 
beneficiaries. The Department has construed 
the requirements that a fiduciary act solely 
in the interest of, and for the exclusive pur-
pose of providing benefits to, participants 
and beneficiaries as prohibiting a fiduciary 
from subordinating the interests of partici-
pants and beneficiaries in their retirement 
income to unrelated objectives. 

With regard to investing plan assets, the 
Department has issued a regulation, at 29 
CFR 2550.404a–1, interpreting the prudence 
requirements of ERISA as they apply to the 
investment duties of fiduciaries of employee 
benefit plans. The regulation provides that 
the prudence requirements of section 
404(a)(1)(B) are satisfied if (1) the fiduciary 
making an investment or engaging in an in-
vestment course of action has given appro-
priate consideration to those facts and cir-

cumstances that, given the scope of the fidu-
ciary’s investment duties, the fiduciary 
knows or should know are relevant, and (2) 
the fiduciary acts accordingly. This includes 
giving appropriate consideration to the role 
that the investment or investment course of 
action plays (in terms of such factors as di-
versification, liquidity and risk/return char-
acteristics) with respect to that portion of 
the plan’s investment portfolio within the 
scope of the fiduciary’s responsibility. 

Other facts and circumstances relevant to 
an investment or investment course of ac-
tion would, in the view of the Department, 
include consideration of the expected return 
on alternative investments with similar 
risks available to the plan. It follows that, 
because every investment necessarily causes 
a plan to forgo other investment opportuni-
ties, an investment will not be prudent if it 
would be expected to provide a plan with a 
lower rate of return than available alter-
native investments with commensurate de-
grees of risk or is riskier than alternative 
available investments with commensurate 
rates of return. 

The fiduciary standards applicable to ETIs 
are no different than the standards applica-
ble to plan investments generally. Therefore, 
if the above requirements are met, the selec-
tion of an ETI, or the engaging in an invest-
ment course of action intended to result in 
the selection of ETIs, will not violate section 
404(a)(1)(A) and (B) and the exclusive purpose 
requirements of section 403.

[59 FR 32607, June 23, 1994]

§ 2509.94–2 Interpretive bulletin relat-
ing to written statements of invest-
ment policy, including proxy voting 
policy or guidelines.

This interpretive bulletin sets forth the 
Department of Labor’s (the Department) in-
terpretation of sections 402, 403 and 404 of the 
Employee Retirement Income Security Act 
of 1974 (ERISA) as those sections apply to 
voting of proxies on securities held in em-
ployee benefit plan investment portfolios 
and the maintenance of and compliance with 
statements of investment policy, including 
proxy voting policy. In addition, this inter-
pretive bulletin provides guidance on the ap-
propriateness under ERISA of active moni-
toring of corporate management by plan fi-
duciaries. 

(1) PROXY VOTING 

The fiduciary act of managing plan assets 
that are shares of corporate stock includes 
the voting of proxies appurtenant to those 
shares of stock. As a result, the responsi-
bility for voting proxies lies exclusively with 
the plan trustee except to the extent that ei-
ther (1) the trustee is subject to the direc-
tions of a named fiduciary pursuant to 
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ERISA § 403(a)(1); or (2) the power to manage, 
acquire or dispose of the relevant assets has 
been delegated by a named fiduciary to one 
or more investment managers pursuant to 
ERISA § 403(a)(2). Where the authority to 
manage plan assets has been delegated to an 
investment manager pursuant to § 403(a)(2), 
no person other than the investment man-
ager has authority to vote proxies appur-
tenant to such plan assets except to the ex-
tent that the named fiduciary has reserved 
to itself (or to another named fiduciary so 
authorized by the plan document) the right 
to direct a plan trustee regarding the voting 
of proxies. In this regard, a named fiduciary, 
in delegating investment management au-
thority to an investment manager, could re-
serve to itself the right to direct a trustee 
with respect to the voting of all proxies or 
reserve to itself the right to direct a trustee 
as to the voting of only those proxies relat-
ing to specified assets or issues. 

If the plan document or investment man-
agement agreement provides that the invest-
ment manager is not required to vote prox-
ies, but does not expressly preclude the in-
vestment manager from voting proxies, the 
investment manager would have exclusive 
responsibility for voting proxies. Moreover, 
an investment manager would not be re-
lieved of its own fiduciary responsibilities by 
following directions of some other person re-
garding the voting of proxies, or by dele-
gating such responsibility to another person. 
If, however, the plan document or the invest-
ment management contract expressly pre-
cludes the investment manager from voting 
proxies, the responsibility for voting proxies 
would lie exclusively with the trustee. The 
trustee, however, consistent with the re-
quirements of ERISA § 403(a)(1), may be sub-
ject to the directions of a named fiduciary if 
the plan so provides. 

The fiduciary duties described at ERISA 
§ 404(a)(1)(A) and (B), require that, in voting 
proxies, the responsible fiduciary consider 
those factors that may affect the value of 
the plan’s investment and not subordinate 
the interests of the participants and bene-
ficiaries in their retirement income to unre-
lated objectives. These duties also require 
that the named fiduciary appointing an in-
vestment manager periodically monitor the 
activities of the investment manager with 
respect to the management of plan assets, 
including decisions made and actions taken 
by the investment manager with regard to 
proxy voting decisions. The named fiduciary 
must carry out this responsibility solely in 
the interest of the participants and bene-
ficiaries and without regard to its relation-
ship to the plan sponsor. 

It is the view of the Department that com-
pliance with the duty to monitor neces-
sitates proper documentation of the activi-
ties that are subject to monitoring. Thus, 
the investment manager or other responsible 

fiduciary would be required to maintain ac-
curate records as to proxy voting. Moreover, 
if the named fiduciary is to be able to carry 
out its responsibilities under ERISA § 404(a) 
in determining whether the investment man-
ager is fulfilling its fiduciary obligations in 
investing plans assets in a manner that jus-
tifies the continuation of the management 
appointment, the proxy voting records must 
enable the named fiduciary to review not 
only the investment manager’s voting proce-
dure with respect to plan-owned stock, but 
also to review the actions taken in indi-
vidual proxy voting situations. 

The fiduciary obligations of prudence and 
loyalty to plan participants and bene-
ficiaries require the responsible fiduciary to 
vote proxies on issues that may affect the 
value of the plan’s investment. Although the 
same principles apply for proxies appur-
tenant to shares of foreign corporations, the 
Department recognizes that in voting such 
proxies, plans may, in some cases, incur ad-
ditional costs. Thus, a fiduciary should con-
sider whether the plan’s vote, either by itself 
or together with the votes of other share-
holders, is expected to have an effect on the 
value of the plan’s investment that will out-
weigh the cost of voting. Moreover, a fidu-
ciary, in deciding whether to purchase shares 
of a foreign corporation, should consider 
whether the difficulty and expense in voting 
the shares is reflected in their market price. 

(2) STATEMENTS OF INVESTMENT POLICY 

The maintenance by an employee benefit 
plan of a statement of investment policy de-
signed to further the purposes of the plan 
and its funding policy is consistent with the 
fiduciary obligations set forth in ERISA sec-
tion 404(a)(1)(A) and (B). Since the fiduciary 
act of managing plan assets that are shares 
of corporate stock includes the voting of 
proxies appurtenant to those shares of stock, 
a statement of proxy voting policy would be 
an important part of any comprehensive 
statement of investment policy. For pur-
poses of this document, the term ‘‘statement 
of investment policy’’ means a written state-
ment that provides the fiduciaries who are 
responsible for plan investments with guide-
lines or general instructions concerning var-
ious types or categories of investment man-
agement decisions, which may include proxy 
voting decisions. A statement of investment 
policy is distinguished from directions as to 
the purchase or sale of a specific investment 
at a specific time or as to voting specific 
plan proxies. 

In plans where investment management re-
sponsibility is delegated to one or more in-
vestment managers appointed by the named 
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fiduciary pursuant to ERISA § 402(c)(3), in-
herent in the authority to appoint an invest-
ment manager, the named fiduciary respon-
sible for appointment of investment man-
agers has the authority to condition the ap-
pointment on acceptance of a statement of 
investment policy. Thus, such a named fidu-
ciary may expressly require, as a condition 
of the investment management agreement, 
that an investment manager comply with 
the terms of a statement of investment pol-
icy which sets forth guidelines concerning 
investments and investment courses of ac-
tion which the investment manager is au-
thorized or is not authorized to make. Such 
investment policy may include a policy or 
guidelines on the voting of proxies on shares 
of stock for which the investment manager 
is responsible. In the absence of such an ex-
press requirement to comply with an invest-
ment policy, the authority to manage the 
plan assets placed under the control of the 
investment manager would lie exclusively 
with the investment manager. Although a 
trustee may be subject to the directions of a 
named fiduciary pursuant to ERISA 
§ 403(a)(1), an investment manager who has 
authority to make investment decisions, in-
cluding proxy voting decisions, would never 
be relieved of its fiduciary responsibility if it 
followed directions as to specific investment 
decisions from the named fiduciary or any 
other person. 

Statements of investment policy issued by 
a named fiduciary authorized to appoint in-
vestment managers would be part of the 
‘‘documents and instruments governing the 
plan’’ within the meaning of ERISA 
§ 404(a)(1)(D). An investment manager to 
whom such investment policy applies would 
be required to comply with such policy, pur-
suant to ERISA § 404(a)(1)(D) insofar as the 
policy directives or guidelines are consistent 
with titles I and IV of ERISA. Therefore, if, 
for example, compliance with the guidelines 
in a given instance would be imprudent, then 
the investment manager’s failure to follow 
the guidelines would not violate ERISA 
§ 404(a)(1)(D). Moreover, ERISA § 404(a)(1)(D) 
does not shield the investment manager from 
liability for imprudent actions taken in com-
pliance with a statement of investment pol-
icy. 

The plan document or trust agreement 
may expressly provide a statement of invest-
ment policy to guide the trustee or may au-
thorize a named fiduciary to issue a state-
ment of investment policy applicable to a 
trustee. Where a plan trustee is subject to an 
investment policy, the trustee’s duty to 
comply with such investment policy would 
also be analyzed under ERISA § 404(a)(1)(D). 
Thus, the trustee would be required to com-
ply with the statement of investment policy 
unless, for example, it would be imprudent to 
do so in a given instance. 

Maintenance of a statement of investment 
policy by a named fiduciary does not relieve 
the named fiduciary of its obligations under 
ERISA § 404(a) with respect to the appoint-
ment and monitoring of an investment man-
ager or trustee. In this regard, the named fi-
duciary appointing an investment manager 
must periodically monitor the investment 
manager’s activities with respect to manage-
ment of the plan assets. Moreover, compli-
ance with ERISA § 404(a)(1)(B) would require 
maintenance of proper documentation of the 
activities of the investment manager and of 
the named fiduciary of the plan in moni-
toring the activities of the investment man-
ager. In addition, in the view of the Depart-
ment, a named fiduciary’s determination of 
the terms of a statement of investment pol-
icy is an exercise of fiduciary responsibility 
and, as such, statements may need to take 
into account factors such as the plan’s fund-
ing policy and its liquidity needs as well as 
issues of prudence, diversification and other 
fiduciary requirements of ERISA.

An investment manager of a pooled invest-
ment vehicle that holds assets of more than 
one employee benefit plan may be subject to 
a proxy voting policy of one plan that con-
flicts with the proxy voting policy of another 
plan. Compliance with ERISA § 404(a)(1)(D) 
would require such investment manager to 
reconcile, insofar as possible, the conflicting 
policies (assuming compliance with each pol-
icy would be consistent with ERISA 
§ 404(a)(1)(D)) and, if necessary and to the ex-
tent permitted by applicable law, vote the 
relevant proxies to reflect such policies in 
proportion to each plan’s interest in the 
pooled investment vehicle. If, however, the 
investment manager determines that com-
pliance with conflicting voting policies 
would violate ERISA § 404(a)(1)(D) in a par-
ticular instance, for example, by being im-
prudent or not solely in the interest of plan 
participants, the investment manager would 
be required to ignore the voting policy that 
would violate ERISA § 404(a)(1)(D) in that in-
stance. Such an investment manager may, 
however, require participating investors to 
accept the investment manager’s own invest-
ment policy statement, including any state-
ment of proxy voting policy, before they are 
allowed to invest. As with investment poli-
cies originating from named fiduciaries, a 
policy initiated by an investment manager 
and adopted by the participating plans would 
be regarded as an instrument governing the 
participating plans, and the investment 
manager’s compliance with such a policy 
would be governed by ERISA § 404(a)(1)(D). 

(3) SHAREHOLDER ACTIVISM 

An investment policy that contemplates 
activities intended to monitor or influence 
the management of corporations in which 
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1 Under Reorganization Plan No. 4 of 1978 
(43 FR 47713, October 17, 1978), the authority 
of the Secretary of the Treasury to issue rul-
ings under the prohibited transactions provi-
sions of section 4975 of the Code has been 
transferred, with certain exceptions not here 
relevant, to the Secretary of Labor. Except 
with respect to the types of plans covered, 
the prohibited transaction provisions of sec-
tion 406 of ERISA generally parallel the pro-
hibited transaction of provisions of section 
4975 of the Code.

the plan owns stock is consistent with a fi-
duciary’s obligations under ERISA where the 
responsible fiduciary concludes that there is 
a reasonable expectation that such moni-
toring or communication with management, 
by the plan alone or together with other 
shareholders, is likely to enhance the value 
of the plan’s investment in the corporation, 
after taking into account the costs involved. 
Such a reasonable expectation may exist in 
various circumstances, for example, where 
plan investments in corporate stock are held 
as long-term investments or where a plan 
may not be able to easily dispose such an in-
vestment. Active monitoring and commu-
nication activities would generally concern 
such issues as the independence and exper-
tise of candidates for the corporation’s board 
of directors and assuring that the board has 
sufficient information to carry out its re-
sponsibility to monitor management. Other 
issues may include such matters as consider-
ation of the appropriateness of executive 
compensation, the corporation’s policy re-
garding mergers and acquisitions, the extent 
of debt financing and capitalization, the na-
ture of long-term business plans, the cor-
poration’s investment in training to develop 
its work force, other workplace practices and 
financial and non-financial measures of cor-
porate performance. Active monitoring and 
communication may be carried out through 
a variety of methods including by means of 
correspondence and meetings with corporate 
management as well as by exercising the 
legal rights of a shareholder.

[59 FR 38863, July 29, 1994]

§ 2509.94–3 Interpretive bulletin relat-
ing to in-kind contributions to em-
ployee benefit plans.

(a) General. This bulletin sets forth the 
views of the Department of Labor (the De-
partment) concerning in-kind contributions 
(i.e., contributions of property other than 
cash) in satisfaction of an obligation to con-
tribute to an employee benefit plan to which 
part 4 of title I of the Employee Retirement 
Income Security Act of 1974 (ERISA) or a 
plan to which section 4975 of the Internal 
Revenue Code (the Code) applies. (For pur-
poses of this document the term ‘‘plan’’ shall 
refer to either or both types of such entities 
as appropriate). Section 406(a)(1)(A) of 
ERISA provides that a fiduciary with respect 
to a plan shall not cause the plan to engage 
in a transaction if the fiduciary knows or 
should know that the transaction con-
stitutes a direct or indirect sale or exchange 
of any property between a plan and a ‘‘party 
in interest’’ as defined in section 3(14) of 
ERISA. The Code imposes a two-tier excise 
tax under section 4975(c)(1)(A) an any direct 
or indirect sale or exchange of any property 
between a plan and a ‘‘disqualified person’’ 

as defined in section 4975(e)(2) of the Code. 
An employer or employee organization that 
maintains a plan is included within the defi-
nitions of ‘‘party in interest’’ and ‘‘disquali-
fied person.’’ 1

In Commissioner of Internal Revenue v. Key-
stone Consolidated Industries, Inc., ll U.S. 
ll, 113 S. Ct. 2006 (1993), the Supreme Court 
held that an employer’s contribution of 
unencumbered real property to a tax-quali-
fied defined benefit pension plan was a sale 
or exchange prohibited under section 4975 of 
the Code where the stated fair market value 
of the property was credited against the em-
ployer’s obligation to the defined benefit 
pension plan. The parties stipulated that the 
property was contributed to the plan free of 
encumbrances and the stated fair market 
value of the property was not challenged. 113 
S. Ct. at 2009. In reaching its holding the 
Court construed section 4975(f)(3) of the Code 
(and therefore section 406(c) of ERISA), re-
garding transfers of encumbered property, 
not as a limitation but rather as extending 
the reach of section 4975(c)(1)(A) of the Code 
(and thus section 406(a)(1)(A) of ERISA) to 
include contributions of encumbered prop-
erty that do not satisfy funding obligations. 
Id. at 2013. Accordingly, the Court concluded 
that the contribution of unencumbered prop-
erty was prohibited under section 
4975(c)(1)(A) of the Code (and thus section 
406(a)(1)(A) of ERISA) as ‘‘at least both an 
indirect type of sale and a form of exchange, 
since the property is exchanged for diminu-
tion of the employer’s funding obligation.’’ 
113 S. Ct. at 2012. 

(b) Defined benefit plans. Consistent with 
the reasoning of the Supreme Court in Key-
stone, because an employer’s or plan spon-
sor’s in-kind contribution to a defined ben-
efit pension plan is credited to the plan’s 
funding standard account it would constitute 
a transfer to reduce an obligation of the 
sponsor or employer to the plan. Therefore, 
in the absence of an applicable exemption, 
such a contribution would be prohibited 
under section 406(a)(1)(A) of ERISA and sec-
tion 4975(c)(1)(A) of the Code. Such an in-
kind contribution would constitute a prohib-
ited transaction even if the value of the con-
tribution is in excess of the sponsor’s or em-
ployer’s funding obligation for the plan year 
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in which the contribution is made and thus 
is not used to reduce the plan’s accumulated 
funding deficiency for that plan year because 
the contribution would result in a credit 
against funding obligations which might 
arise in the future. 

(c) Defined contribution and welfare plans. In 
the context of defined contribution pension 
plans and welfare plans, it is the view of the 
Department that an in-kind contribution to 
a plan that reduces an obligation of a plan 
sponsor or employer to make a contribution 
measured in terms of cash amounts would 
constitute a prohibited transaction under 
section 406(a)(1)(A) of ERISA (and section 
4975(c)(1)(A) of the Code) unless a statutory 
or administrative exemption under section 
408 of ERISA (or sections 4975(c)(2) or (d) of 
the Code) applies. For example, if a profit 
sharing plan required the employer to make 
annual contributions ‘‘in cash or in kind’’ 
equal to a given percentage of the employer’s 
net profits for the year, an in-kind contribu-
tion used to reduce this obligation would 
constitute a prohibited transaction in the 
absence of an exemption because the amount 
of the contribution obligation is measured in 
terms of cash amounts (a percentage of prof-
its) even though the terms of the plan pur-
port to permit in-kind contributions. 

Conversely, a transfer of unencumbered 
property to a welfare benefit plan that does 
not relieve the sponsor or employer of any 
present or future obligation to make a con-
tribution that is measured in terms of cash 
amounts would not constitute a prohibited 
transaction under section 406(a)(1)(A) of 
ERISA or section 4975(c)(1)(A) of the Code. 
The same principles apply to defined con-
tribution plans that are not subject to the 
minimum funding requirements of section 
302 of ERISA or section 412 of the Code. For 
example, where a profit sharing or stock 
bonus plan, by its terms, is funded solely at 
the discretion of the sponsoring employer, 
and the employer is not otherwise obligated 
to make a contribution measured in terms of 
cash amounts, a contribution of 
unencumbered real property would not be a 
prohibited sale or exchange between the plan 
and the employer. If, however, the same em-
ployer had made an enforceable promise to 
make a contribution measured in terms of 
cash amounts to the plan, a subsequent con-
tribution of unencumbered real property 
made to offset such an obligation would be a 
prohibited sale or exchange. 

(d) Fiduciary standards. Independent of the 
application of the prohibited transaction 
provisions, fiduciaries of plans covered by 
part 4 of title I of ERISA must determine 
that acceptance of an in-kind contribution is 
consistent with ERISA’s general standards 
of fiduciary conduct. It is the view of the De-
partment that acceptance of an in-kind con-
tribution is a fiduciary act subject to section 
404 of ERISA. In this regard, sections 

406(a)(1)(A) and (B) of ERISA require that fi-
duciaries discharge their duties to a plan 
solely in the interests of the participants 
and beneficiaries, for the exclusive purpose 
of providing benefits and defraying reason-
able administrative expenses, and with the 
care, skill, prudence, and diligence under the 
circumstances then prevailing that a pru-
dent person acting in a like capacity and fa-
miliar with such matters would use in the 
conduct of an enterprise of a like character 
and with like aims. In addition, section 
406(a)(1)(C) requires generally that fidu-
ciaries diversify plan assets so as to mini-
mize the risk of large losses. Accordingly, 
the fiduciaries of a plan must act ‘‘pru-
dently,’’ ‘‘solely in the interest’’ of the 
plan’s participants and beneficiaries and 
with a view to the need to diversify plan as-
sets when deciding whether to accept in-kind 
contributions. If accepting an in-kind con-
tribution is not ‘‘prudent,’’ not ‘‘solely in the 
interest’’ of the participants and bene-
ficiaries of the plan, or would result in an 
improper lack of diversification of plan as-
sets, the responsible fiduciaries of the plan 
would be liable for any losses resulting from 
such a breach of fiduciary responsibility, 
even if a contribution in kind does not con-
stitute a prohibited transaction under sec-
tion 406 of ERISA. In this regard, a fiduciary 
should consider any liabilities appurtenant 
to the in-kind contribution to which the plan 
would be exposed as a result of acceptance of 
the contribution.

[59 FR 66736, Dec. 28, 1994]

§ 2509.95–1 Interpretive bulletin relat-
ing to the fiduciary standard under 
ERISA when selecting an annuity 
provider.

(a) Scope. This Interpretive Bulletin pro-
vides guidance concerning certain fiduciary 
standards under part 4 of title I of the Em-
ployee Retirement Income Security Act of 
1974 (ERISA), 29 U.S.C. 1104–1114, applicable 
to the selection of annuity providers for the 
purpose of pension plan benefit distributions 
where the plan intends to transfer liability 
for benefits to the annuity provider. 

(b) In General. Generally, when a pension 
plan purchases an annuity from an insurer as 
a distribution of benefits, it is intended that 
the plan’s liability for such benefits is trans-
ferred to the annuity provider. The Depart-
ment’s regulation defining the term ‘‘partic-
ipant covered under the plan’’ for certain 
purposes under title I of ERISA recognizes 
that such a transfer occurs when the annuity 
is issued by an insurance company licensed 
to do business in a State. 29 CFR 2510.3–
3(d)(2)(ii). Although the regulation does not 
define the term ‘‘participant’’ or ‘‘bene-
ficiary’’ for purposes of standing to bring an 
action under ERISA § 502(a), 29 U.S.C. 1132(a), 
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it makes clear that the purpose of a benefit 
distribution annuity is to transfer the plan’s 
liability with respect to the individual’s ben-
efits to the annuity provider. 

Pursuant to ERISA section 404(a)(1), 29 
U.S.C. 1104(a)(1), fiduciaries must discharge 
their duties with respect to the plan solely 
in the interest of the participants and bene-
ficiaries. Section 404(a)(1)(A), 29 U.S.C. 
1104(a)(1)(A), states that the fiduciary must 
act for the exclusive purpose of providing 
benefits to the participants and beneficiaries 
and defraying reasonable plan administra-
tion expenses. In addition, section 
404(a)(1)(B), 29 U.S.C. 1104(a)(1)(B), requires a 
fiduciary to act with the care, skill, pru-
dence and diligence under the prevailing cir-
cumstances that a prudent person acting in 
a like capacity and familiar with such mat-
ters would use. 

(c) Selection of Annuity Providers. The se-
lection of an annuity provider for purposes of 
a pension benefit distribution, whether upon 
separation or retirement of a participant or 
upon the termination of a plan, is a fiduciary 
decision governed by the provisions of part 4 
of title I of ERISA. In discharging their obli-
gations under section 404(a)(1), 29 U.S.C. 
1104(a)(1), to act solely in the interest of par-
ticipants and beneficiaries and for the exclu-
sive purpose of providing benefits to the par-
ticipants and beneficiaries as well as defray-
ing reasonable expenses of administering the 
plan, fiduciaries choosing an annuity pro-
vider for the purpose of making a benefit dis-
tribution must take steps calculated to ob-
tain the safest annuity available, unless 
under the circumstances it would be in the 
interests of participants and beneficiaries to 
do otherwise. In addition, the fiduciary obli-
gation of prudence, described at section 
404(a)(1)(B), 29 U.S.C. 1104(a)(1)(B), requires, 
at a minimum, that plan fiduciaries conduct 
an objective, thorough and analytical search 
for the purpose of identifying and selecting 
providers from which to purchase annuities. 
In conducting such a search, a fiduciary 
must evaluate a number of factors relating 
to a potential annuity provider’s claims pay-
ing ability and creditworthiness. Reliance 
solely on ratings provided by insurance rat-
ing services would not be sufficient to meet 
this requirement. In this regard, the types of 
factors a fiduciary should consider would in-
clude, among other things: 

(1) The quality and diversification of the 
annuity provider’s investment portfolio; 

(2) The size of the insurer relative to the 
proposed contract; 

(3) The level of the insurer’s capital and 
surplus; 

(4) The lines of business of the annuity pro-
vider and other indications of an insurer’s 
exposure to liability; 

(5) The structure of the annuity contract 
and guarantees supporting the annuities, 
such as the use of separate accounts; 

(6) The availability of additional protec-
tion through state guaranty associations and 
the extent of their guarantees. Unless they 
possess the necessary expertise to evaluate 
such factors, fiduciaries would need to ob-
tain the advice of a qualified, independent 
expert. A fiduciary may conclude, after con-
ducting an appropriate search, that more 
than one annuity provider is able to offer the 
safest annuity available. 

(d) Costs and Other Considerations. The 
Department recognizes that there are situa-
tions where it may be in the interest of the 
participants and beneficiaries to purchase 
other than the safest available annuity. 
Such situations may occur where the safest 
available annuity is only marginally safer, 
but disproportionately more expensive than 
competing annuities, and the participants 
and beneficiaries are likely to bear a signifi-
cant portion of that increased cost. For ex-
ample, where the participants in a termi-
nating pension plan are likely to receive, in 
the form of increased benefits, a substantial 
share of the cost savings that would result 
from choosing a competing annuity, it may 
be in the interest of the participants to 
choose the competing annuity. It may also 
be in the interest of the participants and 
beneficiaries to choose a competing annuity 
of the annuity provider offering the safest 
available annuity is unable to demonstrate 
the ability to administer the payment of 
benefits to the participants and bene-
ficiaries. The Department notes, however, 
that increased cost or other considerations 
could never justify putting the benefits of 
annuitized participants and beneficiaries at 
risk by purchasing an unsafe annuity. 

In contrast to the above, a fiduciary’s deci-
sion to purchase more risky, lower-priced an-
nuities in order to ensure or maximize a re-
version of excess assets that will be paid 
solely to the employer-sponsor in connection 
with the termination of an over-funded pen-
sion plan would violate the fiduciary’s duties 
under ERISA to act solely in the interest of 
the plan participants and beneficiaries. In 
such circumstances, the interests of those 
participants and beneficiaries who will re-
ceive annuities lies in receiving the safest 
annuity available and other participants and 
beneficiaries have no countervailing inter-
ests. The fiduciary in such circumstances 
must make diligent efforts to assure that the 
safest available annuity is purchased. 

Similarly, a fiduciary may not purchase a 
riskier annuity solely because there are in-
sufficient assets in a defined benefit plan to 
purchase a safer annuity. The fiduciary may 
have to condition the purchase of annuities 
on additional employer contributions suffi-
cient to purchase the safest available annu-
ity. 

(e) Conflicts of Interest. Special care 
should be taken in reversion situations 
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1 The section 404(c) regulation conditions 
relief from fiduciary liability on, among 
other things, the participant or beneficiary 
being provided or having the opportunity to 
obtain sufficient investment information re-
garding the investment alternatives avail-
able under the plan in order to make in-
formed investment decisions. Compliance 
with this condition, however, does not re-
quire that participants and beneficiaries be 
offered or provided either investment advice 

or investment education, e.g. regarding gen-
eral investment principles and strategies, to 
assist them in making investment decisions. 
29 CFR 2550.404c–1(c)(4).

2 Issues relating to the circumstances 
under which information provided to partici-
pants and beneficiaries may affect a partici-
pant’s or beneficiary’s ability to exercise 
independent control over the assets in his or 
her account for purposes of relief from fidu-
ciary liability under ERISA section 404(c) 
are beyond the scope of this interpretive bul-
letin. Accordingly, no inferences should be 
drawn regarding such issues. See 29 CFR 
2550.404c–1(c)(2). It is the view of the Depart-
ment, however, that the provision of invest-
ment-related information and material to 
participants and beneficiaries in accordance 
with paragraph (d) of this interpretive bul-
letin will not, in and of itself, affect the 
availability of relief under section 404(c).

3 The Department has expressed the view 
that, for purposes of section 3(21)(A)(ii), such 
fees or other compensation need not come 
from the plan and should be deemed to in-
clude all fees or other compensation incident 
to the transaction in which the investment 
advise has been or will be rendered. See A.O. 
83–60A (Nov. 21, 1983); Reich v. McManus, 883 
F. Supp. 1144 (N.D. Ill. 1995).

where fiduciaries selecting the annuity pro-
vider have an interest in the sponsoring em-
ployer which might affect their judgment 
and therefore create the potential for a vio-
lation of ERISA § 406(b)(1). As a practical 
matter, many fiduciaries have this conflict 
of interest and therefore will need to obtain 
and follow independent expert advice cal-
culated to identify those insurers with the 
highest claims-paying ability willing to 
write the business.

[60 FR 12329, Mar. 6, 1995]

§ 2509.96–1 Interpretive bulletin relat-
ing to participant investment edu-
cation.

(a) Scope. This interpretive bulletin sets 
forth the Department of Labor’s interpreta-
tion of section 3(21)(A)(ii) of the Employee 
Retirement Income Security Act of 1974, as 
amended (ERISA), and 29 CFR 2510.3–21(c) as 
applied to the provision of investment-re-
lated educational information to partici-
pants and beneficiaries in participant-di-
rected individual account pension plans (i.e., 
pension plans that permit participants and 
beneficiaries to direct the investment of as-
sets in their individual accounts, including 
plans that meet the requirements of the De-
partment’s regulations at 29 CFR 2550.404c–
1). 

(b) General. Fiduciaries of an employee 
benefit plan are charged with carrying out 
their duties prudently and solely in the in-
terest of participants and beneficiaries of the 
plan, and are subject to personal liability to, 
among other things, make good any losses to 
the plan resulting from a breach of their fi-
duciary duties. ERISA sections 403, 404 and 
409, 29 U.S.C. 1103, 1104, and 1109. Section 
404(c) of ERISA provides a limited exception 
to these rules for a pension plan that permits 
a participant or beneficiary to exercise con-
trol over the assets in his or her individual 
account. The Department of Labor’s regula-
tion, at 29 CFR 2550.404c–1, describes the 
kinds of plans to which section 404(c) applies, 
the circumstances under which a participant 
or beneficiary will be considered to have ex-
ercised independent control over the assets 
in his or her account, and the consequences 
of a participant’s or beneficiary’s exercise of 
such control.1

With both an increase in the number of 
participant-directed individual account 
plans and the number of investment options 
available to participants and beneficiaries 
under such plans, there has been an increas-
ing recognition of the importance of pro-
viding participants and beneficiaries, whose 
investment decisions will directly affect 
their income at retirement, with informa-
tion designed to assist them in making in-
vestment and retirement-related decisions 
appropriate to their particular situations. 
Concerns have been raised, however, that the 
provision of such information may in some 
situations be viewed as rendering ‘‘invest-
ment advice for a fee or other compensa-
tion,’’ within the meaning of ERISA section 
3(21)(A)(ii), thereby giving rise to fiduciary 
status and potential liability under ERISA 
for investment decisions of plan participants 
and beneficiaries. 

In response to these concerns, the Depart-
ment of Labor is clarifying herein the appli-
cability of ERISA section 3(21)(A)(ii) and 29 
CFR 2510.3–21(c) to the provision of invest-
ment-related educational information to 
participants and beneficiaries in participant 
directed individual account plans.2 In pro-
viding this clarification, the Department 
does not address the ‘‘fee or other compensa-
tion, direct or indirect,’’ which is a nec-
essary element of fiduciary status under 
ERISA section 3(21)(A)(ii).3

(c) Investment Advice. Under ERISA section 
3(21)(A)(ii), a person is considered a fiduciary 
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4 This IB does not address the application 
of 29 CFR 2510.3–21(c) to communications 
with fiduciaries of participant-directed indi-
vidual account pension plan plans.

5 Descriptions of investment alternatives 
under the plan may include information re-
lating to the generic asset class (e,g,, equi-
ties, bonds, or cash) of the investment alter-
natives. 29 CFR 2550.404c–1 (b)(2)(i)(B)(1)(ii).

with respect to an employee benefit plan to 
the extent that person ‘‘renders investment 
advice for a fee or other compensation, di-
rect or indirect, with respect to any moneys 
or other property of such plan, or has any 
authority to do so * * *.’’ The Department 
issued a regulation, at 29 CFR 2510.3–21(c), 
describing the circumstances under which a 
person will be considered to be rendering 
‘‘investment advice’’ within the meaning of 
section 3(21)(A)(ii). Because section 
3(21)(A)(ii) applies to advice with respect to 
‘‘any moneys or other property’’ of a plan 
and 29 CFR 2510.3–21(c) is intended to clarify 
the application of that section, it is the view 
of the Department of Labor that the criteria 
set forth in the regulation apply to deter-
mine whether a person renders ‘‘investment 
advice’’ to a pension plan participant or ben-
eficiary who is permitted to direct the in-
vestment of assets in his or her individual 
account. 

Applying 29 CFR 2510.3–21(c) in the context 
of providing investment-related information 
to participants and beneficiaries of partici-
pant-directed individual account pension 
plans, a person will be considered to be ren-
dering ‘‘investment advice,’’ within the 
meaning of ERISA section 3(21)(A)(ii), to a 
participant or beneficiary only if: (i) the per-
son renders advice to the participant or ben-
eficiary as to the value of securities or other 
property, or makes recommendations as to 
the advisability of investing in, purchasing, 
or selling securities or other property 
(2510.3–21(c)(1)(i); and (ii) the person, either 
directly or indirectly, (A) has discretionary 
authority or control with respect to pur-
chasing or selling securities or other prop-
erty for the participant or beneficiary 
(2510.3–21(c)(1)(ii)(A)), or (B) renders the ad-
vice on a regular basis to the participant or 
beneficiary, pursuant to a mutual agree-
ment, arrangement or understanding (writ-
ten or otherwise) with the participant or 
beneficiary that the advice will serve as a 
primary basis for the participant’s or bene-
ficiary’s investment decisions with respect 
to plan assets and that such person will 
render individualized advice based on the 
particular needs of the participant or bene-
ficiary (2510.3–21(c)(1)(ii)(B)).4

Whether the provision of particular invest-
ment-related information or materials to a 
participant or beneficiary constitutes the 
rendering of ‘‘investment advice,’’ within the 
meaning of 29 CFR 2510.3–21(c)(1), generally 
can be determined only by reference to the 
facts and circumstances of the particular 
case with respect to the individual plan par-
ticipant or beneficiary. To facilitate such de-

terminations, however, the Department of 
Labor has identified, in paragraph (d), below, 
examples of investment-related information 
and materials which if provided to plan par-
ticipants and beneficiaries would not, in the 
view of the Department, result in the ren-
dering of ‘‘investment advice’’ under ERISA 
section 3(21)(A)(ii) and 29 CFR 2510.3–21(c). 

(d) Investment Education. For purposes of 
ERISA section 3(21)(A)(ii) and 29 CFR 2510.3–
21(c), the Department of Labor has deter-
mined that the furnishing of the following 
categories of information and materials to a 
participant or beneficiary in a participant-
directed individual account pension plan will 
not constitute the rendering of ‘‘investment 
advice,’’ irrespective of who provides the in-
formation (e.g., plan sponsor, fiduciary or 
service provider), the frequency with which 
the information is shared, the form in which 
the information and materials are provided 
(e.g., on an individual or group basis, in writ-
ing or orally, or via video or computer soft-
ware), or whether an identified category of 
information and materials is furnished alone 
or in combination with other identified cat-
egories of information and materials. 

(1) Plan Information. (i) Information and 
materials that inform a participant or bene-
ficiary about the benefits of plan participa-
tion, the benefits of increasing plan con-
tributions, the impact of preretirement with-
drawals on retirement income, the terms of 
the plan, or the operation of the plan; or 

(ii) information such as that described in 
29 CFR 2550.404c-1(b)(2)(i) on investment al-
ternatives under the plan (e.g., descriptions 
of investment objectives and philosophies, 
risk and return characteristics, historical re-
turn information, or related prospectuses).5

The information and materials described 
above relate to the plan and plan participa-
tion, without reference to the appropriate-
ness of any individual investment option for 
a particular participant or beneficiary under 
the plan. The information, therefore, does 
not contain either ‘‘advice’’ or ‘‘rec-
ommendations’’ within the meaning of 29 
CFR 2510.3–21(c)(1)(i). Accordingly, the fur-
nishing of such information would not con-
stitute the rendering of ‘‘investment advice’’ 
for purposes of section 3(21)(A)(ii) of ERISA. 

(2) General Financial and Investment Infor-
mation. Information and materials that in-
form a participant or beneficiary about: (i) 
General financial and investment concepts, 
such as risk and return, diversification, dol-
lar cost averaging, compounded return, and 
tax deferred investment; (ii) historic dif-
ferences in rates of return between different 
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asset classes (e.g., equities, bonds, or cash) 
based on standard market indices; (iii) ef-
fects of inflation; (iv) estimating future re-
tirement income needs; (v) determining in-
vestment time horizons; and (vi) assessing 
risk tolerance. 

The information and materials described 
above are general financial and investment 
information that have no direct relationship 
to investment alternatives available to par-
ticipants and beneficiaries under a plan or to 
individual participants or beneficiaries. The 
furnishing of such information, therefore, 
would not constitute rendering ‘‘advice’’ or 
making ‘‘recommendations’’ to a participant 
or beneficiary within the meaning of 29 CFR 
2510.3–21(c)(1)(i). Accordingly, the furnishing 
of such information would not constitute the 
rendering of ‘‘investment advice’’ for pur-
poses of section 3(21)(A)(ii) of ERISA. 

(3) Asset Allocation Models. Information and 
materials (e.g., pie charts, graphs, or case 
studies) that provide a participant or bene-
ficiary with models, available to all plan 
participants and beneficiaries, of asset allo-
cation portfolios of hypothetical individuals 
with different time horizons and risk pro-
files, where: (i) Such models are based on 
generally accepted investments theories that 
take into account the historic returns of dif-
ferent asset classes (e.g., equities, bonds, or 
cash) over define periods of time; (ii) all ma-
terial facts and assumptions on which such 
models are based (e.g., retirement ages, life 
expectancies, income levels, financial re-
sources, replacement income ratios, infla-
tion rates, and rates of return) accompany 
the models; (iii) to the extent that an asset 
allocation model identifies any specific in-
vestment alternative available under the 
plan, the model is accompanied by a state-
ment indicating that other investment alter-
natives having similar risk and return char-
acteristics may be available under the plan 
and identifying where information on those 
investment alternatives may be obtained; 
and (iv) the asset allocation models are ac-
companied by a statement indicating that, 
in applying particular asset allocation mod-
els to their individual situations, partici-
pants or beneficiaries should consider their 
other assets, income, and investments (e.g., 
equity in a home, IRA investments, savings 
accounts, and interests in other qualified 
and non-qualified plans) in addition to their 
interests in the plan. 

Because the information and materials de-
scribed above would enable a participant or 
beneficiary to assess the relevance of an 
asset allocation model to his or her indi-
vidual situation, the furnishing of such in-
formation would not constitute a ‘‘rec-
ommendation’’ within the meaning of 29 CFR 
2510.3–21(c)(1)(i) and, accordingly, would not 
constitute ‘‘investment advice’’ for purposes 
of section 3(21)(A)(ii) of ERISA. This result 
would not, in the view of the Department, be 

affected by the fact that a plan offers only 
one investment alternative in a particular 
asset class identified in an asset allocation 
model. 

(4) Interactive Investment Materials. Ques-
tionnaires, worksheets, software, and similar 
materials which provide a participant or 
beneficiary the means to estimate future re-
tirement income needs and assess the impact 
of different asset allocations on retirement 
income, where: (i) Such materials are based 
on generally accepted investment theories 
that take into account the historic returns 
of different asset classes (e.g., equities, 
bonds, or cash) over defined periods of time; 
(ii) there is an objective correlation between 
the asset allocations generated by the mate-
rials and the information and data supplied 
by the participant or beneficiary; (iii) all 
material facts and assumptions (e.g., retire-
ment ages, life expectancies, income levels, 
financial resources, replacement income ra-
tios, inflation rates, and rates of return) 
which may affect a participant’s or bene-
ficiary’s assessment of the different asset al-
locations accompany the materials or are 
specified by the participant or beneficiary; 
(iv) to the extent that an asset allocation 
generated by the materials identifies any 
specific investment alternative available 
under the plan, the asset allocation is ac-
companied by a statement indicating that 
other investment alternatives having similar 
risk and return characteristics may be avail-
able under the plan and identifying where in-
formation on those investment alternatives 
may be obtained; and (v) the materials either 
take into account or are accompanied by a 
statement indicating that, in applying par-
ticular asset allocations to their individual 
situations, participants or beneficiaries 
should consider their other assets, income, 
and investments (e.g., equity in a home, IRA 
investments, savings accounts, and interests 
in other qualified and non-qualified plans) in 
addition to their interests in the plan. 

The information provided through the use 
of the above-described materials enables par-
ticipants and beneficiaries independently to 
design and assess multiple asset allocation 
models, but otherwise these materials do not 
differ from asset allocation models based on 
hypothetical assumptions. Such information 
would not constitute a ‘‘recommendation’’ 
within the meaning of 29 CFR 2510.3–
21(c)(1)(i) and , accordingly, would not con-
stitute ‘‘investment advice’’ for purposes of 
section 3(21)(A)(ii) of ERISA. 

The Department notes that the informa-
tion and materials described in subpara-
graphs (1)–(4) above merely represent exam-
ples of the type of information and materials 
which may be furnished to participants and 
beneficiaries without such information and 
materials constituting ‘‘investment advice.’’ 
In this regard, the Department recognizes 
that there may be many other examples of 
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1 The views expressed in this Interpretive 
Bulletin with respect to payroll deduction 
programs of employers are also generally ap-
plicable to dues checkoff programs of em-
ployee organizations.

2 The Department has specifically stated, 
in its Advisory Opinions, that an employer 
may demonstrate its neutrality with respect 

Continued

information, materials, and educational 
services which, if furnished to participants 
and beneficiaries, would not constitute ‘‘in-
vestment advice.’’ Accordingly, no infer-
ences should be drawn from subparagraphs 
(1)–(4), above, with respect to whether the 
furnishing of any information, materials or 
educational services not described therein 
may constitute ‘‘investment advice.’’ Deter-
minations as to whether the provision of any 
information, materials or educational serv-
ices not described herein constitutes the ren-
dering of ‘‘investment advice’’ must be made 
by reference to the criteria set forth in 29 
CFR 2510. 3–21(c)(1). 

(e) Selection and Monitoring of Educators and 
Advisors. As with any designation of a service 
provider to a plan, the designation of a per-
son(s) to provide investment educational 
services or investment advice to plan par-
ticipants and beneficiaries is an exercise of 
discretionary authority or control with re-
spect to management of the plan; therefore, 
persons making the designation must act 
prudently and solely in the interest of the 
plan participants and beneficiaries, both in 
making the designation(s) and in continuing 
such designation(s). See ERISA sections 
3(21)(A)(i) and 404(a), 29 U.S.C. 1002 (21)(A)(i) 
and 1104(a). In addition, the designation of an 
investment advisor to serve as a fiduciary 
may give rise to co-fiduciary liability if the 
person making and continuing such designa-
tion in doing so fails to act prudently and 
solely in the interest of plan participants 
and beneficiaries; or knowingly participates 
in, conceals or fails to make reasonable ef-
forts to correct a known breach by the in-
vestment advisor. See ERISA section 405(a), 
29 U.S.C. 1105(a). The Department notes, 
however, that, in the context of an ERISA 
section 404(c) plan, neither the designation of 
a person to provide education nor the des-
ignation of a fiduciary to provide investment 
advice to participants and beneficiaries 
would, in itself, give rise to fiduciary liabil-
ity for loss, or with respect to any breach of 
part 4 of title I of ERISA, that is the direct 
and necessary result of a participant’s or 
beneficiary’s exercise of independent control. 
29 CFR 2550.404c–1(d). The Department also 
notes that a plan sponsor or fiduciary would 
have no fiduciary responsibility or liability 
with respect to the actions of a third party 
selected by a participant or beneficiary to 
provide education or investment advice 
where the plan sponsor or fiduciary neither 
selects nor endorses the educator or advisor, 
nor otherwise makes arrangements with the 
educator or advisor to provide such services.

[61 FR 29588, June 11, 1996]

§ 2509.99–1 Interpretive Bulletin Relat-
ing to Payroll Deduction IRAs. 

(a) Scope. This interpretive bulletin 
sets forth the Department of Labor’s 

(the Department’s) interpretation of 
section 3(2)(A) of the Employee Retire-
ment Income Security Act of 1974, as 
amended, (ERISA) and 29 CFR 2510.3–
2(d), as applied to payroll deduction 
programs established by employers 1 for 
the purpose of enabling employees to 
make voluntary contributions to indi-
vidual retirement accounts or indi-
vidual retirement annuities (IRAs) de-
scribed in section 408(a) or (b) or sec-
tion 408A of the Internal Revenue Code 
(the Code).

(b) General. It has been the Depart-
ment’s long-held view that an em-
ployer who simply provides employees 
with the opportunity for making con-
tributions to an IRA through payroll 
deductions does not thereby establish a 
‘‘pension plan’’ within the meaning of 
section 3 (2) (A) of ERISA. In this re-
gard, 29 CFR 2510.3–2 (d) sets forth a 
safe harbor under which IRAs will not 
be considered to be pension plans when 
the conditions of the regulation are 
satisfied. Thus, an employer may, with 
few constraints, provide to its employ-
ees an opportunity for saving for re-
tirement, under terms and conditions 
similar to those of certain other op-
tional payroll deduction programs, 
such as for automatic savings deposits 
or purchases of United States savings 
bonds, without thereby creating a pen-
sion plan under Title I of ERISA. The 
guidance provided herein is intended to 
clarify the application of the IRA safe 
harbor set forth at 29 CFR 2510.3–2 (d) 
and, thereby, facilitate the establish-
ment of payroll deduction IRAs. 

(c) Employee Communications. (1) It is 
the Department’s view that, so long as 
an employer maintains neutrality with 
respect to an IRA sponsor in its com-
munications with its employees, the 
employer will not be considered to 
‘‘endorse’’ an IRA payroll deduction 
program for purposes of 29 CFR 2510.3–
2(d).2 An employer may encourage its 
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to an IRA sponsor in a variety of ways, in-
cluding (but not limited to) by ensuring that 
any materials distributed to employees in 
connection with an IRA payroll deduction 
program clearly and prominently state, in 
language reasonably calculated to be under-
stood by the average employee, that the IRA 
payroll deduction program is completely vol-
untary; that the employer does not endorse 
or recommend either the sponsor or the 
funding media; that other IRA funding media 
are available to employees outside the pay-
roll deduction program; that an IRA may not 
be appropriate for all individuals; and that 
the tax consequences of contributing to an 
IRA through the payroll deduction program 
are generally the same as the consequences 
of contributing to an IRA outside the pro-
gram. The employer would not be considered 
neutral, in the Department’s view, to the ex-
tent that the materials distributed to em-
ployees identified the funding medium as 
having as one of its purposes investing in se-
curities of the employer or its affiliates or 
the funding medium in fact has any signifi-
cant investments in such securities. If the 
IRA program were a result of an agreement 
between the employer and an employee orga-
nization, the Department would view infor-
mational materials that identified the fund-
ing medium as having as one of its purposes 
investing in an investment vehicle that is 
designed to benefit an employee organization 
by providing more jobs for its members, 
loans to its members, or similar direct bene-
fits (or the funding medium’s actual invest-
ments in any such investment vehicles) as 
indicating the employee organization’s in-
volvement in the program in excess of the 
limitations of 29 CFR 2510.3–2 (d).

3 For example, if the employer whose logo 
appeared on the promotional materials pro-
vided a statement along the lines of in the 
first sentence of footnote 5, the employer 
would not be considered to have endorsed the 
IRA product.

employees to save for retirement by 
providing general information on the 
IRA payroll deduction program and 
other educational materials that ex-
plain the advisability of retirement 
savings, including the advantages of 
contributing to an IRA, without there-
by converting the program under which 
the employees’ wages are withheld for 
contribution into the IRAs into an 
ERISA covered plan. However, the em-
ployer must make clear that its in-
volvement in the program is limited to 
collecting the deducted amounts and 
remitting them promptly to the IRA 
sponsor and that it does not provide 
any additional benefit or promise any 
particular investment return on the 
employee’s savings.

(2)The employer may also do the fol-
lowing without converting a payroll 
deduction IRA program into an ERISA 

plan: An employer may answer employ-
ees’ specific inquiries about the me-
chanics of the IRA payroll deduction 
program and may refer other inquiries 
to the appropriate IRA sponsor. An em-
ployer may provide to employees infor-
mational materials written by the IRA 
sponsor describing the sponsor’s IRA 
programs or addressing topics of gen-
eral interest regarding investments 
and retirement savings, provided that 
the material does not itself suggest 
that the employer is other than neu-
tral with respect to the IRA sponsor 
and its products; the employer may re-
quest that the IRA sponsor prepare 
such informational materials and it 
may review such materials for appro-
priateness and completeness. The fact 
that the employer’s name or logo is 
displayed in the informational mate-
rials in connection with describing the 
payroll deduction program would not 
in and of itself, in the Department’s 
view, suggest that the employer has 
‘‘endorsed’’ the IRA sponsor or its 
products, provided that the specific 
context and surrounding facts and cir-
cumstances make clear to the employ-
ees that the employer’s involvement is 
limited to facilitating employee con-
tributions through payroll deductions.3

(d) Employer Limitations on the number 
of IRA sponsors offered under the pro-
gram. The Department recognizes that 
the cost of permitting employees to 
make IRA contributions through pay-
roll deductions may be significantly af-
fected by the number of IRA sponsors 
to which the employer must remit con-
tributions. It is the view of the Depart-
ment that an employer may limit the 
number of IRA sponsors to which em-
ployees may make payroll deduction 
contributions without exceeding the 
limitations of 29 CFR 2510.3–2(d), pro-
vided that any limitations on, or costs 
or assessments associated with an em-
ployee’s ability to transfer or roll over 
IRA contributions to another IRA 
sponsor is fully disclosed in advance of 
the employee’s decision to participate 
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4 For purposes of this interpretive bulletin, 
the definition of ‘‘affiliate’’ in ERISA sec-
tion 407(d)(7) applies.

in the program. The employer may se-
lect one IRA sponsor as the designated 
recipient for payroll deduction con-
tributions, or it may establish criteria 
by which to select IRA sponsors, e.g., 
standards relating to the sponsor’s pro-
vision of investment education, forms, 
availability to answer employees’ ques-
tions, etc., and may periodically review 
its selectees to determine whether to 
continue to designate them. However, 
an employer may be considered to be 
involved in the program beyond the 
limitations set forth in 29 CFR 2510.3–
2(d) if the employer negotiates with an 
IRA sponsor and thereby obtains spe-
cial terms and conditions for its em-
ployees that are not generally avail-
able to similar purchasers of the IRA. 
The employer’s involvement in the IRA 
program would also be in excess of the 
limitations of the regulation if the em-
ployer exercises any influence over the 
investments made or permitted by the 
IRA sponsor. 

(e) Administrative fees. The employer 
may pay any fee the IRA sponsor im-
poses on employers for services the 
sponsor provides in connection with 
the establishment and maintenance of 
the payroll deduction process itself, 
without exceeding the limitations of 29 
CFR 2510.3–2(d). Further, the employer 
may assume the internal costs (such as 
for overhead, bookkeeping, etc) of im-
plementing and maintaining the pay-
roll deduction program without reim-
bursement from either employees or 
the IRA sponsor without exceeding the 
limits of the regulation. However, if an 
employer pays, in connection with op-
erating an IRA payroll deduction pro-
gram, any administrative, investment 
management, or other fee that the IRA 
sponsor would require employees to 
pay for establishing or maintaining the 
IRA, the employer would, in the view 
of the Department, fall outside the safe 
harbor and, as a result, may be consid-
ered to have established a ‘‘pension 
plan’’ for its employees. 

(f) Reasonable Compensation for Serv-
ices. 29 CFR 2510.3–2(d) provides that an 
employer may not receive any consid-
eration in connection with operating 
an IRA payroll deduction program, but 
may be paid ‘‘reasonable compensation 
for services actually rendered in con-
nection with payroll deductions or dues 

checkoffs.’’ Employers have asked 
whether ‘‘reasonable compensation’’ 
under section 2510.3–2(d) includes pay-
ments from an IRA sponsor to an em-
ployer for the employer’s cost of oper-
ating the IRA payroll deduction pro-
gram. It is the Department’s view that 
the IRA sponsor may make such pay-
ments, to the extent that they con-
stitute compensation for the actual 
costs of the program to the employer. 
However, ‘‘reasonable compensation’’ 
does not include any profit to the em-
ployer. See 29 CFR 2510.3–1(j), relating 
to group or group-type insurance pro-
grams. For example, if an IRA sponsor 
offers to pay an employer an amount 
equal to a percentage of the assets con-
tributed by employees to IRAs through 
payroll deduction, such an arrange-
ment might exceed ‘‘reasonable com-
pensation’’ for the services actually 
rendered by the employer in connec-
tion with the IRA payroll deduction 
program. An employer will also be con-
sidered to have received consideration 
that is not ‘‘reasonable compensation’’ 
if the IRA sponsor agrees to make or to 
permit particular investments of IRA 
contributions in consideration for the 
employer’s agreement to make a pay-
roll deduction program available to its 
employees, or if the IRA sponsor agrees 
to extend credit to or for the benefit of 
the employer in return for the employ-
er’s making payroll deduction avail-
able to the employees. 

(g) Additional rules when employer is 
IRA sponsor or affiliate of IRA sponsor. 
Under certain circumstances, an em-
ployer that offers IRAs in the normal 
course of its business to the general 
public or that is an affiliate 4 of an IRA 
sponsor may provide its employees 
with the opportunity to make con-
tributions to IRAs sponsored by the 
employer or the affiliate through a 
payroll deduction program, without ex-
ceeding the limitations of § 2510.3–2(d). 
If the IRA products offered to the em-
ployees for investment of the payroll 
deduction contributions are identical 
to IRA products the sponsor offers the 
general public in the ordinary course of 
its business, and any management fees, 
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5 While the funding medium offered by an 
employer that is an IRA sponsor or an affil-
iate of an IRA sponsor might be considered 
an employer security when offered to its own 
employees, the fact that informational ma-
terials provided to employees identify the 
funding medium as having as one of its pur-
poses investing in securities of the employer 
would not, in the Department’s view, involve 
the employer beyond the limits of 29 CFR 
2510.3–2(d). Neither would the fact that the 
funding medium may actually be so in-

vested. However, the Department would con-
sider that an employer may have exceeded 
the limitation of 2510.3–2(d) if the informa-
tional materials the employer provides to 
employees suggest that the employer, in pro-
viding the IRA payroll deduction program 
for purposes of investing in employer securi-
ties, is acting as an employer in relation to 
persons who participate in the program, 
rather than as an IRA sponsor acting in the 
course of its ordinary business of making 
IRA products available to the public.

6 However, if an employer that is an IRA 
sponsor waives enrollment and management 
fees for its employees’ IRAs, and it normally 
charges those fees to members of the public 
who purchase IRAs, the employer would be 
considered to be so involved in the program 
as to be outside the safe harbor of the regu-
lation.

sales commissions, and the like 
charged by the IRA sponsor to employ-
ees participating in the payroll deduc-
tion program are the same as those 
charged by the sponsor to employees of 
non-affiliated employers that establish 
an IRA payroll deduction program, the 
Department has generally taken the 
position that this alone will not cause 
the employer to be sufficiently in-
volved in the IRA program as an em-
ployer or to have received consider-
ation of the type prohibited under 
§ 2510.2(d)(iv) to warrant the program 
being considered outside the safe har-
bor of the regulation.5 Under such cir-

cumstances, the employer, in offering 
payroll deduction contribution oppor-
tunities to its employees, would appear 
to be acting generally as an IRA spon-
sor, rather than as the employer of the 
individuals who make the contribu-
tions.6

[64 FR 33001, June 18, 1999]
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SUBCHAPTER B—DEFINITIONS AND COVERAGE UNDER THE 
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PART 2510—DEFINITIONS OF TERMS 
USED IN SUBCHAPTERS C, D, E, F, 
AND G OF THIS CHAPTER

Sec.
2510.3–1 Employee welfare benefit plan. 
2510.3–2 Employee pension benefit plan. 
2510.3–3 Employee benefit plan. 
2510.3–21 Definition of ‘‘Fiduciary’’. 
2510.3–37 Multiemployer plan. 
2510.3–101 Definition of ‘‘plan assets’’—plan 

investments. 
2510.3–102 Definition of ‘‘plan assets’’—par-

ticipant contributions.

AUTHORITY: Secs. 3(2), 111(c), 505, Pub. L. 
93–406, 88 Stat. 852, 894, (29 U.S.C. 1002(2), 1031, 
1135); Secretary of Labor’s Order No. 27–74, 1–
86, 1–87, and Labor Management Services Ad-
ministration Order No. 2–6. 

Section 2510.3–101 is also issued under sec. 
102 of Reorganization Plan No. 4 of 1978 (43 
FR 47713, October 17, 1978), effective Decem-
ber 31, 1978 (44 FR 1065, January 3, 1978); 3 
CFR 1978 Comp. 332, and sec. 11018(d) of Pub. 
L. 99–272, 100 Stat. 82. 

Section 2510.3–102 is also issued under sec. 
102 of Reorganization Plan No. 4 of 1978 (43 
FR 47713, October 17, 1978), effective Decem-
ber 31, 1978 (44 FR 1065, January 3, 1978), and 
3 CFR 1978 Comp. 332.

§ 2510.3–1 Employee welfare ben-
efit plan. 

(a) General. (1) The purpose of this 
section is to clarify the definition of 
the terms ‘‘employee welfare benefit 
plan’’ and ‘‘welfare plan’’ for purposes 
of title I of the Act and this chapter by 
identifying certain practices which do 
not constitute employee welfare ben-
efit plans for those purposes. In addi-
tion, the practices listed in this section 
do not constitute employee pension 
benefit plans within the meaning of 
section 3(2) of the Act, and, therefore, 
do not constitute employee benefit 
plans within the meaning of section 
3(3). Since under section 4(a) of the 
Act, only employee benefit plans with-
in the meaning of section 3(3) are sub-
ject to title I of the Act, the practices 
listed in this section are not subject to 
title I. 

(2) The terms ‘‘employee welfare ben-
efit plan’’ and ‘‘welfare plan’’ are de-
fined in section 3(1) of the Act to in-

clude plans providing ‘‘(i) medical, sur-
gical, or hospital care or benefits, or 
benefits in the event of sickness, acci-
dent, disability, death or unemploy-
ment, or vacation benefits, apprentice-
ship or other training programs, or day 
care centers, scholarship funds, or pre-
paid legal services, or (ii) any benefit 
described in section 302(c) of the Labor 
Management Relations Act, 1947 (other 
than pensions on retirement or death, 
and insurance to provide such pen-
sions).’’ Under this definition, only 
plans which provide benefits described 
in section 3(1)(A) of the Act or in sec-
tion 302(c) of the Labor-Management 
Relations Act, 1947 (hereinafter ‘‘the 
LMRA’’) (other than pensions on re-
tirement or death) constitute welfare 
plans. For example, a system of payroll 
deductions by an employer for deposit 
in savings accounts owned by its em-
ployees is not an employee welfare ben-
efit plan within the meaning of section 
3(1) of the Act because it does not pro-
vide benefits described in section 
3(1)(A) of the Act or section 302(c) of 
the LMRA. (In addition, if each em-
ployee has the right to withdraw the 
balance in his or her account at any 
time, such a payroll savings plan does 
not meet the requirements for a pen-
sion plan set forth in section 3(2) of the 
Act and, therefore, is not an employee 
benefit plan within the meaning of sec-
tion 3(3) of the Act). 

(3) Section 302(c) of the LMRA lists 
exceptions to the restrictions con-
tained in subsections (a) and (b) of that 
section on payments and loans made by 
an employer to individuals and groups 
representing employees of the em-
ployer. Of these exceptions, only those 
contained in paragraphs (5), (6), (7) and 
(8) describe benefits provided through 
employee benefit plans. Moreover, only 
paragraph (6) describes benefits not de-
scribed in section 3(1)(A) of the Act. 
The benefits described in section 
302(c)(6) of the LMRA but not in sec-
tion 3(1)(A) of the Act are ‘‘* * * holi-
day, severance or similar benefits’’. 
Thus, the effect of section 3(1)(B) of the 
Act is to include within the definition 
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of ‘‘welfare plan’’ those plans which 
provide holiday and severance benefits, 
and benefits which are similar (for ex-
ample, benefits which are in substance 
severance benefits, although not so 
characterized). 

(4) Some of the practices listed in 
this section as excluded from the defi-
nition of ‘‘welfare plan’’ or mentioned 
as examples of general categories of ex-
cluded practices are inserted in re-
sponse to questions received by the De-
partment of Labor and, in the Depart-
ment’s judgment, do not represent bor-
derline cases under the definition in 
section 3(1) of the Act. Therefore, this 
section should not be read as implicitly 
indicating the Department’s views on 
the possible scope of section 3(1). 

(b) Payroll practices. For purposes of 
title I of the Act and this chapter, the 
terms ‘‘employee welfare benefit plan’’ 
and ‘‘welfare plan’’ shall not include— 

(1) Payment by an employer of com-
pensation on account of work per-
formed by an employee, including com-
pensation at a rate in excess of the nor-
mal rate of compensation on account of 
performance of duties under other than 
ordinary circumstances, such as— 

(i) Overtime pay, 
(ii) Shift premiums, 
(iii) Holiday premiums, 
(iv) Weekend premiums; 
(2) Payment of an employee’s normal 

compensation, out of the employer’s 
general assets, on account of periods of 
time during which the employee is 
physically or mentally unable to per-
form his or her duties, or is otherwise 
absent for medical reasons (such as 
pregnancy, a physical examination or 
psychiatric treatment); and 

(3) Payment of compensation, out of 
the employer’s general assets, on ac-
count of periods of time during which 
the employee, although physically and 
mentally able to perform his or her du-
ties and not absent for medical reasons 
(such as pregnancy, a physical exam-
ination or psychiatric treatment) per-
forms no duties; for example— 

(i) Payment of compensation while 
an employee is on vacation or absent 
on a holiday, including payment of pre-
miums to induce employees to take va-
cations at a time favorable to the em-
ployer for business reasons, 

(ii) Payment of compensation to an 
employee who is absent while on active 
military duty, 

(iii) Payment of compensation while 
an employee is absent for the purpose 
of serving as a juror or testifying in of-
ficial proceedings, 

(iv) Payment of compensation on ac-
count of periods of time during which 
an employee performs little or no pro-
ductive work while engaged in training 
(whether or not subsidized in whole or 
in part by Federal, State or local gov-
ernment funds), and 

(v) Payment of compensation to an 
employee who is relieved of duties 
while on sabbatical leave or while pur-
suing further education. 

(c) On-premises facilities. For purposes 
of title I of the Act and this chapter, 
the terms ‘‘employee welfare benefit 
plan’’ and ‘‘welfare plan’’ shall not in-
clude— 

(1) The maintenance on the premises 
of an employer or of an employee orga-
nization of recreation, dining or other 
facilities (other than day care centers) 
for use by employees or members; and 

(2) The maintenance on the premises 
of an employer of facilities for the 
treatment of minor injuries or illness 
or rendering first aid in case of acci-
dents occurring during working hours. 

(d) Holiday gifts. For purposes of title 
I of the Act and this chapter the terms 
‘‘employee welfare benefit plan’’ and 
‘‘welfare plan’’ shall not include the 
distribution of gifts such as turkeys or 
hams by an employer to employees at 
Christmas and other holiday seasons. 

(e) Sales to employees. For purposes of 
title I of the Act and this chapter, the 
terms ‘‘employee welfare benefit plan’’ 
and ‘‘welfare plan’’ shall not include 
the sale by an employer to employees 
of an employer, whether or not at pre-
vailing market prices, of articles or 
commodities of the kind which the em-
ployer offers for sale in the regular 
course of business. 

(f) Hiring halls. For purposes of title I 
of the Act and this chapter, the terms 
‘‘employee welfare benefit plan’’ and 
‘‘welfare plan’’ shall not include the 
maintenance by one or more employ-
ers, employee organizations, or both, of 
a hiring hall facility. 

(g) Remembrance funds. For purposes 
of title I of the Act and this chapter, 

VerDate Sep<04>2002 09:01 Sep 13, 2002 Jkt 197111 PO 00000 Frm 00340 Fmt 8010 Sfmt 8010 Y:\SGML\197111T.XXX 197111T



341

Pension and Welfare Benefits Admin., Labor § 2510.3–2

the terms ‘‘employee welfare benefit 
plan’’ and ‘‘welfare plan’’ shall not in-
clude a program under which contribu-
tions are made to provide remem-
brances such as flowers, an obituary 
notice in a newspaper or a small gift on 
occasions such as the sickness, hos-
pitalization, death or termination of 
employment of employees, or members 
of an employee organization, or mem-
bers of their families. 

(h) Strike funds. For purposes of title 
I of the Act and this chapter, the terms 
‘‘employee welfare benefit plan’’ and 
‘‘welfare plan’’ shall not include a fund 
maintained by an employee organiza-
tion to provide payments to its mem-
bers during strikes and for related pur-
poses. 

(i) Industry advancement programs. 
For purposes of title I of the Act and 
this chapter, the terms ‘‘employee wel-
fare benefit plan’’ and ‘‘welfare plan’’ 
shall not include a program maintained 
by an employer or group or association 
of employers, which has no employee 
participants and does not provide bene-
fits to employees or their dependents, 
regardless of whether the program 
serves as a conduit through which 
funds or other assets are channelled to 
employee benefit plans covered under 
title I of the Act. 

(j) Certain group or group-type insur-
ance programs. For purposes of title I of 
the Act and this chapter, the terms 
‘‘employee welfare benefit plan’’ and 
‘‘welfare plan’’ shall not include a 
group or group-type insurance program 
offered by an insurer to employees or 
members of an employee organization, 
under which 

(1) No contributions are made by an 
employer or employee organization; 

(2) Participation the program is com-
pletely voluntary for employees or 
members; 

(3) The sole functions of the employer 
or employee organization with respect 
to the program are, without endorsing 
the program, to permit the insurer to 
publicize the program to employees or 
members, to collect premiums through 
payroll deductions or dues checkoffs 
and to remit them to the insurer; and 

(4) The employer or employee organi-
zation receives no consideration in the 
form of cash or otherwise in connection 
with the program, other than reason-

able compensation, excluding any prof-
it, for administrative services actually 
rendered in connection with payroll de-
ductions or dues checkoffs. 

(k) Unfunded scholarship programs. 
For purposes of title I of the Act and 
this chapter, the terms ‘‘employe wel-
fare benefit plan’’ and ‘‘welfare plan’’ 
shall not include a scholarship pro-
gram, including a tuition and edu-
cation expense refund program, under 
which payments are made solely from 
the general assets of an employer or 
employee organization. 

[40 FR 34530, Aug. 15, 1975]

§ 2510.3–2 Employee pension ben-
efit plan. 

(a) General. This section clarifies the 
limits of the defined terms ‘‘employee 
pension benefit plan’’ and ‘‘pension 
plan’’ for purposes of title I of the Act 
and this chapter by identifying certain 
specific plans, funds and programs 
which do not constitute employee pen-
sion benefit plans for those purposes. 
To the extent that these plans, funds 
and programs constitute employee wel-
fare benefit plans within the meaning 
of section 3(1) of the Act and § 2510.3–1 
of this part, they will be covered under 
title I; however, they will not be sub-
ject to parts 2 and 3 of title I of the 
Act. 

(b) Severance pay plans. (1) For pur-
poses of title I of the Act and this 
chapter, an arrangement shall not be 
deemed to constitute an employee pen-
sion benefit plan or pension plan solely 
by reason of the payment of severance 
benefits on account of the termination 
of an employee’s service, provided that: 

(i) Such payments are not contin-
gent, directly or indirectly, upon the 
employee’s retiring; 

(ii) The total amount of such pay-
ments does not exceed the equivalent 
of twice the employee’s annual com-
pensation during the year immediately 
preceding the termination of his serv-
ice; and 

(iii) All such payments to any em-
ployee are completed, 

(A) In the case of an employee whose 
service is terminated in connection 
with a limited program of termi-
nations, within the later of 24 months 
after the termination of the employee’s 

VerDate Sep<04>2002 09:01 Sep 13, 2002 Jkt 197111 PO 00000 Frm 00341 Fmt 8010 Sfmt 8010 Y:\SGML\197111T.XXX 197111T



342

29 CFR Ch. XXV (7–1–02 Edition)§ 2510.3–2

service, or 24 months after the em-
ployee reaches normal retirement age; 
and 

(B) In the case of all other employ-
ees, within 24 months after the termi-
nation of the employee’s service. 

(2) For purposes of this paragraph (b), 
(i) ‘‘Annual compensation’’ means 

the total of all compensation, includ-
ing wages, salary, and any other ben-
efit of monetary value, whether paid in 
the form of cash or otherwise, which 
was paid as consideration for the em-
ployee’s service during the year, or 
which would have been so paid at the 
employee’s usual rate of compensation 
if the employee had worked a full year. 

(ii) ‘‘Limited program of termi-
nations’’ means a program of termi-
nations: 

(A) Which, when begun, was sched-
uled to be completed upon a date cer-
tain or upon the occurrence of one or 
more specified events; 

(B) Under which the number, percent-
age or class or classes of employees 
whose services are to be terminated is 
specified in advance; and 

(C) Which is described in a written 
document which is available to the 
Secretary upon request, and which con-
tains information sufficient to dem-
onstrate that the conditions set forth 
in paragraphs (b)(2)(ii)(A) and (B) of 
this section have been met. 

(c) Bonus program. For purposes of 
title I of the Act and this chapter, the 
terms ‘‘employee pension benefit plan’’ 
and ‘‘pension plan’’ shall not include 
payments made by an employer to 
some or all of its employees as bonuses 
for work performed, unless such pay-
ments are systematically deferred to 
the termination of covered employ-
ment or beyond, or so as to provide re-
tirement income to employees. 

(d) Individual Retirement Accounts. (1) 
For purposes of title I of the Act and 
this chapter, the terms ‘‘employee pen-
sion benefit plan’’ and ‘‘pension plan’’ 
shall not include an individual retire-
ment account described in section 
408(a) of the Code, an individual retire-
ment annuity described in section 
408(b) of the Internal Revenue Code of 
1954 (hereinafter ‘‘the Code’’) and an in-
dividual retirement bond described in 
section 409 of the Code, provided that— 

(i) No contributions are made by the 
employer or employee association; 

(ii) Participation is completely vol-
untary for employees or members; 

(iii) The sole involvement of the em-
ployer or employee organization is 
without endorsement to permit the 
sponsor to publicize the program to 
employees or members, to collect con-
tributions through payroll deductions 
or dues checkoffs and to remit them to 
the sponsor; and 

(iv) The employer or employee orga-
nization receives no consideration in 
the form of cash or otherwise, other 
than reasonable compensation for serv-
ices actually rendered in connection 
with payroll deductions or dues check-
offs. 

(e) Gratuitous payments to pre-Act re-
tirees. For purposes of title I of the Act 
and this chapter the terms ‘‘employee 
pension benefit plan’’ and ‘‘pension 
plan’’ shall not include voluntary, gra-
tuitous payments by an employer to 
former employees who separated from 
the service of the employer if: 

(1) Payments are made out of the 
general assets of the employer, 

(2) Former employees separated from 
the service of the employer prior to 
September 2, 1974, 

(3) Payments made to such employ-
ees commenced prior to September 2, 
1974, and 

(4) Each former employee receiving 
such payments is notified annually 
that the payments are gratuitous and 
do not constitute a pension plan. 

(f) Tax sheltered annuities. For the 
purpose of title I of the Act and this 
chapter, a program for the purchase of 
an annuity contract or the establish-
ment of a custodial account described 
in section 403(b) of the Internal Rev-
enue Code of 1954 (the Code), pursuant 
to salary reduction agreements or 
agreements to forego an increase in 
salary, which meets the requirements 
of 26 CFR 1.403(b)–1(b)(3) shall not be 
‘‘established or maintained by an em-
ployer’’ as that phrase is used in the 
definition of the terms ‘‘employee pen-
sion benefit plan’’ and ‘‘pension plan’’ 
if 

(1) Participation is completely vol-
untary for employees; 
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(2) All rights under the annuity con-
tract or custodial account are enforce-
able solely by the employee, by a bene-
ficiary of such employee, or by any au-
thorized representative of such em-
ployee or beneficiary; 

(3) The sole involvement of the em-
ployer, other than pursuant to para-
graph (f)(2) of this section, is limited to 
any of the following: 

(i) Permitting annuity contractors 
(which term shall include any agent or 
broker who offers annuity contracts or 
who makes available custodial ac-
counts within the meaning of section 
403(b)(7) of the Code) to publicize their 
products to employees, 

(ii) Requesting information con-
cerning proposed funding media, prod-
ucts or annuity contractors; 

(iii) Summarizing or otherwise com-
piling the information provided with 
respect to the proposed funding media 
or products which are made available, 
or the annuity contractors whose serv-
ices are provided, in order to facilitate 
review and analysis by the employees; 

(iv) Collecting annuity or custodial 
account considerations as required by 
salary reduction agreements or by 
agreements to forego salary increases, 
remitting such considerations to annu-
ity contractors and maintaining 
records of such considerations; 

(v) Holding in the employer’s name 
one or more group annuity contracts 
covering its employees; 

(vi) Before February 7, 1978, to have 
limited the funding media or products 
available to employees, or the annuity 
contractors who could approach em-
ployees, to those which, in the judg-
ment of the employer, afforded employ-
ees appropriate investment opportuni-
ties; or 

(vii) After February 6, 1978, limiting 
the funding media or products avail-
able to employees, or the annuity con-
tractors who may approach employees, 
to a number and selection which is de-
signed to afford employees a reason-
able choice in light of all relevant cir-
cumstances. Relevant circumstances 
may include, but would not necessarily 
be limited to, the following types of 
factors: 

(A) The number of employees af-
fected, 

(B) The number of contractors who 
have indicated interest in approaching 
employees, 

(C) The variety of available products, 
(D) The terms of the available ar-

rangements, 
(E) The administrative burdens and 

costs to the employer, and 
(F) The possible interference with 

employee performance resulting from 
direct solicitation by contractors; and 

(4) The employer receives no direct or 
indirect consideration or compensation 
in cash or otherwise other than reason-
able compensation to cover expenses 
properly and actually incurred by such 
employer in the performance of the 
employer’s duties pursuant to the sal-
ary reduction agreements or agree-
ments to forego salary increases de-
scribed in this paragraph (f) of this sec-
tion. 

(g) Supplemental payment plans—(1) 
General rule. Generally, an arrange-
ment by which a payment is made by 
an employer to supplement retirement 
income is a pension plan. Supplemental 
payments made on or after September 
26, 1980, shall be treated as being made 
under a welfare plan rather than a pen-
sion plan for purposes of title I of the 
Act if all of the following conditions 
are met: 

(i) Payment is made for the purpose 
of supplementing the pension benefits 
of a participant or his or her bene-
ficiary out of: 

(A) The general assets of the em-
ployer, or 

(B) A separate trust fund established 
and maintained solely for that purpose. 

(ii) The amount payable under the 
supplemental payment plan to a partic-
ipant or his or her beneficiary with re-
spect to a month does not exceed the 
payee’s supplemental payment factor 
(‘‘SPF,’’ as defined in paragraph 
(g)(3)(i) of this section) for that month, 
provided however that unpaid monthly 
amounts may be cumulated and paid in 
subsequent months to the participant 
or his or her beneficiary. 

(iii) The payment is not made before 
the last day of the month with respect 
to which it is computed. 
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(2) Safe harbor for arrangements con-
cerning pre-1977 retirees. (i) Notwith-
standing paragraph (g)(1) of this sec-
tion, effective January 1, 1975 an ar-
rangement by which a payment is 
made by an employer to supplement 
the retirement income of a former em-
ployee who separated from the service 
of the employer prior to January 1, 1977 
shall be deemed not to have been made 
under an employee benefit plan if all of 
the following conditions are met: 

(A) The employer is not obligated to 
make the payment or similar payments 
for more than twelve months at a time. 

(B) The payment is made out of the 
general assets of the employer. 

(C) The former employee is notified 
in writing at least once each year in 
which a payment is made that the pay-
ments are not part of an employee ben-
efit plan subject to the protections of 
the Act. 

(D) The former employee is notified 
in writing at least once each year in 
which a payment is made of the extent 
of the employer’s obligation, if any, to 
continue the payments. 

(ii) A person who receives a payment 
on account of his or her relationship to 
a former employee who retired prior to 
January 1, 1977 is considered to be a 
former employee for purposes of this 
paragraph (g)(2). 

(3) Definitions and special rules. For 
purposes of this paragraph (g)— 

(i) The term ‘‘supplemental payment 
factor’’ (SPF) is, for any particular 
month, the product of: 

(A) The individual’s pension benefit 
amount (as defined in paragraph 
(g)(3)(ii) of this section), and 

(B) The cost of living increase (as de-
fined in paragraph (g)(3)(v) of this sec-
tion) for that month. 

(ii)(A) The term ‘‘pension benefit 
amount’’ (PBA) means, with regard to 
a retiree, the amount of pension bene-
fits payable, in the form of the annuity 
chosen by the retiree, for the first full 
month that he or she is in pay status 
under a pension plan (as defined in 
paragraph (g)(3)(iii) of this section) 
sponsored by his or her employer or 
under a multiemployer plan in which 
his or her employer participates. If the 
retiree has received a lump-sum dis-
tribution from the plan, the PBA for 

the retiree shall be determined as fol-
lows: 

(1) If the plan provides an annuity op-
tion at the time of the distribution, the 
PBA shall be computed as if the dis-
tribution had been applied on that date 
to the purchase from the plan of a level 
straight annuity for the life of the par-
ticipant if the participant was unmar-
ried at the time of the distribution or 
a joint and survivor annuity if the par-
ticipant was married at the time of dis-
tribution. 

(2) If the plan does not provide an an-
nuity option at the time of the dis-
tribution, the PBA shall be computed 
as if the distribution had been applied 
on that date to the purchase from an 
insurance company qualified to do 
business in a State of a commercially 
available level straight annuity for the 
life of the participant if the participant 
was then single, or a joint and survivor 
annuity if the participant was then 
married, based upon the assumption 
that the participant and beneficiary 
are standard mortality risks. 

(B) If the retiree has received from 
the plan a series of distributions which 
do not constitute a lump-sum distribu-
tion or an annuity, the PBA for the re-
tiree shall be determined with respect 
to each distribution according to para-
graph (g)(3)(ii)(A) of this section, or in 
accordance with a reasonably equiva-
lent method. 

(C) The term PBA, with regard to the 
beneficiary of a plan participant, 
means: 

(1) The amount of pension benefits, 
payable in the form of a survivor annu-
ity to the beneficiary, for the first full 
month that he or she begins to receive 
the survivor annuity, reduced by: 

(2) Any increases which have been in-
corporated as part of the survivor an-
nuity under the plan since the partici-
pant entered pay status or, if the par-
ticipant died before the commence-
ment of pension benefits, since the par-
ticipant’s date of death. 

(D) Where a plan participant has 
commenced to receive his or her pen-
sion benefits in the form of a straight-
life annuity, or another form of an an-
nuity that does not continue after the 
participant’s death in the form of a 
survivor annuity, no beneficiary of the 
participant will have a PBA. 
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(iii) The term ‘‘pension plan’’ means, 
for purposes of this paragraph (g), a 
pension plan as defined in section 3(2) 
of the Act, but not including a plan de-
scribed in section 4(b), 201(2), or 
301(a)(3) of the Act. The term also does 
not include an arrangement meeting 
all the conditions of paragraph (g)(1) or 
(g)(2) of this section or of an arrange-
ment described in § 2510.3–2(e). In the 
case of a controlled group of corpora-
tions within the meaning of section 
407(d)(5) of the Act, all pension plans 
sponsored by members of the group 
shall be considered to be one pension 
plan. 

(iv) The term ‘‘employer’’ means, for 
purposes of paragraph (g) of this sec-
tion, the former employer making the 
supplemental payment. In the case of a 
contolled group of corporations within 
the meaning of section 407(d)(7) of the 
Act, all members of the controlled 
group shall be considered to be one em-
ployer for purposes of this paragraph 
(g). 

(v) The term ‘‘cost of living increase’’ 
(CLI) means, as to any month, a per-
centage equal to the following fraction:

a b

b

−

where a= the CPIU for the month for 
which a payment is being computed, 
and b= the CPIU for the first full 
month the retiree was in pay status. 
Where the CLI is calculated for the 
beneficiary of a plan participant, ‘‘b’’ 
continues to be equal to the CPIU for 
the first full month the retiree was in 
pay status. If, however, the participant 
dies before the commencement of pen-
sion benefits, ‘‘b’’ is equal to the CPIU 

for the first full month the survivor is 
in pay status. 

(vi) The term ‘‘CPIU’’ means the U.S. 
City Average All Items Consumer Price 
Index for all Urban Consumers, pub-
lished by the U.S. Department of 
Labor, Bureau of Labor Statistics. 
Data concerning the CPIU for a par-
ticular period can be obtained from the 
U.S. Department of Labor, Bureau of 
Labor Statistics, Division of Consumer 
Prices and Price Indexes, Washington, 
DC 20212. 

(vii) Where an employer does not pay 
to a retiree the full amount of the sup-
plemental payments which would be 
permitted under paragraph (g)(1) of 
this section, any unpaid amounts may 
be cumulated and paid in subsequent 
months to either the retiree or the ben-
eficiary of the retiree. The beneficiary 
need not be the recipient of a survivor 
annuity in order to be paid these cumu-
lated supplemental payments. 

(5) Examples. The following examples 
illustrate how this paragraph (g) 
works. As referred to in these exam-
ples, the CPIU’s for July through No-
vember of 1980 are as follows:

July 1980: 247.8
August 1980: 249.4
September 1980: 251.7
October 1980: 253.9
November 1980: 256.2

Example (1)(a). E is an employer. R received 
monthly benefits of $600 under a straight-life 
annuity under E’s defined benefit pension 
plan after R retired from E and entered pay 
status on July 1, 1980. The amount that E 
may pay to R as supplemental payments 
under a welfare rather than pension plan 
with respect to the months of July through 
September of 1980 is computed as follows:

SPF for July 1980:

SPF
a b

b
PBA= − × = − × =247 8 247 8

247 8
00

. .

.
$600 $0.

SPF for August 1980:

SPF = − × =249 247 8

247 8
87

.4 .

.
$600 $3.

SPF for September 1980:

SPF

Total

= − × =

= + + =

251 7 247 8

247 8
00 3 87 9 31

. .

.
$600 $9.44

$0. . .44 $13.
No supplemental payment may be made to R 
as a welfare plan payment with respect to 
July 1980, the month of retirement. The $3.87 
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that may be paid with respect to August 1980 
may be paid at any time after August 31, 
1980. The $9.44 that may be paid with respect 
to September 1980 may be paid at any time 
after September 30, 1980.

Example (1)(b). S is the beneficiary of R. Be-
cause R received pension benefits under a 
straight-life annuity, S will receive no sur-
vivor annuity from E after R’s death. S thus 
will have no PBA after R’s death and will not 
be eligible to receive any supplemental pay-
ments from E based on S’s PBA. To the ex-
tent, however, that R did not receive supple-
mental payments from E to the maximum 
limit allowable under paragraph (g)(1), any 
amounts not paid to R may be cumulated 
and paid to S after R’s death.

Example (2)(a). E is an employer. Q received 
monthly benefits of $500 in the form of a 
joint and survivor annuity under E’s defined 
benefit pension plan since retirement from E 
on July 1, 1980. The amount that E may pay 
to Q as welfare rather than pension plan pay-
ments with respect to the months of July 
through September of 1980 is computed as 
follows:

SPF for July 1980:

SPF = − × =247 8 247 8

247 8
00

. .

.
$500 $0.

SPF for August 1980:

SPF = − × =249 247 8

247 8
23

.4 .

.
$500 $3.

SPF for September 1980:

SPF

Total

= − × =

= + + =

251 7 247 8

247 8
87

00 3 23 7 87 10

. .

.
$500 $7.

$0. . . $11.
No supplemental payment may be made as a 
welfare plan payment with respect to July 
1980, the month of retirement. The $3.23 that 
may be paid with respect to August 1980 may 
be paid at any time after August 31, 1980. The 
$7.87 that may be paid with respect to Sep-
tember 1980 may be paid at any time after 
September 30, 1980.

Example (2)(b). Q dies on October 15, 1980 
without having received any supplemental 
payments from E. T is the beneficiary of Q. 
E pays T a survivor’s annuity of $300 begin-
ning in November of 1980. The amount pay-
able to T as a survivor annuity under the 
plan has not been increased since Q began to 
receive pension benefits. Thus, T’s PBA is 
$300. The amount that E may pay to T as 
welfare rather than pension plan payments 
with respect to the months of July through 
November 1980 is computed as follows:

SPF for July 1980=$0.00
SPF for August 1980=$3.23
SPF for September 1980=$7.87
SPF for October 1980:

SPF
a b

b
PBA= − × = − × =253 9 247 8

247 8
31

. .

.
$500 $12.

(Note that T’s ‘‘b’’ is equal to Q’s ‘‘b’’.)
SPF for November 1980:

SPF = − × =256 2 247 8

247 8
17

. .

.
$300 $10.

Total that may be paid to T

The maximum E may pay T with respect to 
the months of July through November 1980 
as welfare rather than pension plan pay-
ments is the sum of those months’ SPFs, 
which is $33.58.

Example (3). Assume the same facts as in 
Example (1)(a), except that R elected to re-
ceive a lump-sum distribution rather than a 
straight-life annuity. If R is unmarried on 
July 1, 1980, R’s PBA is $600 for the remain-
der of R’s life. If R is married to S on July 
1, 1980, the PBAs of R and S are based on the 
annuity that would have been paid under an 
election to receive a joint and survivor annu-

ity. See paragraph (g)(3)(ii)(A)(1) of this sec-
tion.

[40 FR 34530, Aug. 15, 1975, as amended at 44 
FR 11763, Mar. 2, 1979; 44 FR 23527, Apr. 20, 
1979; 47 FR 50240, Nov. 5, 1982; 47 FR 56847, 
Dec. 21, 1982]

§ 2510.3–3 Employee benefit plan. 

(a) General. This section clarifies the 
definition in section 3(3) of the term 
‘‘employee benefit plan’’ for purposes 
of title I of the Act and this chapter. It 
states a general principle which can be 
applied to a large class of plans to de-
termine whether they constitute em-
ployee benefit plans within the mean-
ing of section 3(3) of the Act. Under 
section 4(a) of the Act, only employee 
benefit plans within the meaning of 
section 3(3) are subject to title I. 
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(b) Plans without employees. For pur-
poses of title I of the Act and this 
chapter, the term ‘‘employee benefit 
plan’’ shall not include any plan, fund 
or program, other than an apprentice-
ship or other training program, under 
which no employees are participants 
covered under the plan, as defined in 
paragraph (d) of this section. For ex-
ample, a so-called ‘‘Keogh’’ or ‘‘H.R. 
10’’ plan under which only partners or 
only a sole proprietor are participants 
covered under the plan will not be cov-
ered under title I. However, a Keogh 
plan under which one or more common 
law employees, in addition to the self-
employed individuals, are participants 
covered under the plan, will be covered 
under title I. Similarly, partnership 
buyout agreements described in section 
736 of the Internal Revenue Code of 1954 
will not be subject to title I. 

(c) Employees. For purposes of this 
section: 

(1) An individual and his or her 
spouse shall not be deemed to be em-
ployees with respect to a trade or busi-
ness, whether incorporated or unincor-
porated, which is wholly owned by the 
individual or by the individual and his 
or her spouse, and 

(2) A partner in a partnership and his 
or her spouse shall not be deemed to be 
employees with respect to the partner-
ship. 

(d) Participant covered under the plan. 
(1)(i) An individual becomes a partici-
pant covered under an employee wel-
fare benefit plan on the earlier of— 

(A) The date designated by the plan 
as the date on which the individual be-
gins participation in the plan; 

(B) The date on which the individual 
becomes eligible under the plan for a 
benefit subject only to occurrence of 
the contingency for which the benefit 
is provided; or 

(C) The date on which the individual 
makes a contribution to the plan, 
whether voluntary or mandatory. 

(ii) An individual becomes a partici-
pant covered under an employee pen-
sion plan— 

(A) In the case of a plan which pro-
vides for employee contributions or de-
fines participation to include employ-
ees who have not yet retired, on the 
earlier of— 

(1) The date on which the individual 
makes a contribution, whether vol-
untary or mandatory, or 

(2) The date designated by the plan as 
the date on which the individual has 
satisfied the plan’s age and service re-
quirements for participation, and 

(B) In the case of a plan which does 
not provide for employee contributions 
and does not define participation to in-
clude employees who have not yet re-
tired, the date on which the individual 
completes the first year of employment 
which may be taken into account in de-
termining— 

(1) Whether the individual is entitled 
to benefits under the plan, or 

(2) The amount of benefits to which 
the individual is entitled, 
whichever results in earlier participa-
tion. 

(2)(i) An individual is not a partici-
pant covered under an employee wel-
fare plan on the earliest date on which 
the individual— 

(A) Is ineligible to receive any ben-
efit under the plan even if the contin-
gency for which such benefit is pro-
vided should occur, and 

(B) Is not designated by the plan as a 
participant. 

(ii) An individual is not a participant 
covered under an employee pension 
plan or a beneficiary receiving benefits 
under an employee pension plan if— 

(A) The entire benefit rights of the 
individual— 

(1) Are fully guaranteed by an insur-
ance company, insurance service or in-
surance organization licensed to do 
business in a State, and are legally en-
forceable by the sole choice of the indi-
vidual against the insurance company, 
insurance service or insurance organi-
zation; and 

(2) A contract, policy or certificate 
describing the benefits to which the in-
dividual is entitled under the plan has 
been issued to the individual; or 

(B) The individual has received from 
the plan a lump-sum distribution or a 
series of distributions of cash or other 
property which represents the balance 
of his or her credit under the plan. 

(3)(i) In the case of an employee pen-
sion benefit plan, an individual who, 
under the terms of the plan, has in-
curred a one-year break in service after 
having become a participant covered 
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under the plan, and who has acquired 
no vested right to a benefit before such 
break in service is not a participant 
covered under the plan until the indi-
vidual has completed a year of service 
after returning to employment covered 
by the plan. 

(ii) For purposes of paragraph (d)(3)(i) 
of this section, in the case of an em-
ployee pension benefit plan which is 
subject to section 203 of the Act the 
term ‘‘year of service’’ shall have the 
same meaning as in section 203(b)(2)(A) 
of the Act and any regulations issued 
under the Act and the term ‘‘one-year 
break in service’’ shall have the same 
meaning as in section 203(b)(3)(A) of 
the Act and any regulations issued 
under the Act. 

[40 FR 34530, Aug. 15, 1975]

§ 2510.3–21 Definition of ‘‘Fiduciary.’’ 
(a)–(b) [Reserved] 
(c) Investment advice. (1) A person 

shall be deemed to be rendering ‘‘in-
vestment advice’’ to an employee ben-
efit plan, within the meaning of section 
3(21)(A)(ii) of the Employee Retirement 
Income Security Act of 1974 (the Act) 
and this paragraph, only if: 

(i) Such person renders advice to the 
plan as to the value of securities or 
other property, or makes recommenda-
tion as to the advisability of investing 
in, purchasing, or selling securities or 
other property; and 

(ii) Such person either directly or in-
directly (e.g., through or together with 
any affiliate)— 

(A) Has discretionary authority or 
control, whether or not pursuant to 
agreement, arrangement or under-
standing, with respect to purchasing or 
selling securities or other property for 
the plan; or 

(B) Renders any advice described in 
paragraph (c)(1)(i) of this section on a 
regular basis to the plan pursuant to a 
mutual agreement, arrangement or un-
derstanding, written or otherwise, be-
tween such person and the plan or a fi-
duciary with respect to the plan, that 
such services will serve as a primary 
basis for investment decisions with re-
spect to plan assets, and that such per-
son will render individualized invest-
ment advice to the plan based on the 
particular needs of the plan regarding 
such matters as, among other things, 

investment policies or strategy, overall 
portfolio composition, or diversifica-
tion of plan investments. 

(2) A person who is a fiduciary with 
respect to a plan by reason of rendering 
investment advice (as defined in para-
graph (c)(1) of this section) for a fee or 
other compensation, direct or indirect, 
with respect to any moneys or other 
property of such plan, or having any 
authority or responsibility to do so, 
shall not be deemed to be a fiduciary 
regarding any assets of the plan with 
respect to which such person does not 
have any discretionary authority, dis-
cretionary control or discretionary re-
sponsibility, does not exercise any au-
thority or control, does not render in-
vestment advice (as defined in para-
graph (c)(1) of this section) for a fee or 
other compensation, and does not have 
any authority or responsibility to 
render such investment advice, pro-
vided that nothing in this paragraph 
shall be deemed to: 

(i) Exempt such person from the pro-
visions of section 405(a) of the Act con-
cerning liability for fiduciary breaches 
by other fiduciaries with respect to any 
assets of the plan; or 

(ii) Exclude such person from the def-
inition of the term ‘‘party in interest’’ 
(as set forth in section 3(14)(B) of the 
Act) with respect to any assets of the 
plan. 

(d) Execution of securities transactions. 
(1) A person who is a broker or dealer 
registered under the Securities Ex-
change Act of 1934, a reporting dealer 
who makes primary markets in securi-
ties of the United States Government 
or of an agency of the United States 
Government and reports daily to the 
Federal Reserve Bank of New York its 
positions with respect to such securi-
ties and borrowings thereon, or a bank 
supervised by the United States or a 
State, shall not be deemed to be a fidu-
ciary, within the meaning of section 
3(21)(A) of the Act, with respect to an 
employee benefit plan solely because 
such person executes transactions for 
the purchase or sale of securities on be-
half of such plan in the ordinary course 
of its business as a broker, dealer, or 
bank, pursuant to instructions of a fi-
duciary with respect to such plan, if: 
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(i) Neither the fiduciary nor any af-
filiate of such fiduciary is such broker, 
dealer, or bank; and 

(ii) The instructions specify (A) the 
security to be purchased or sold, (B) a 
price range within which such security 
is to be purchased or sold, or, if such 
security is issued by an open-end in-
vestment company registered under 
the Investment Company Act of 1940 (15 
U.S.C. 80a–1, et seq.), a price which is 
determined in accordance with Rule 
22c–1 under the Investment Company 
Act of 1940 (17 CFR 270.22c–1), (C) a 
time span during which such security 
may be purchased or sold (not to ex-
ceed five business days), and (D) the 
minimum or maximum quantity of 
such security which may be purchased 
or sold within such price range, or, in 
the case of a security issued by an 
open-end investment company reg-
istered under the Investment Company 
Act of 1940, the minimum or maximum 
quantity of such security which may be 
purchased or sold, or the value of such 
security in dollar amount which may 
be purchased or sold, at the price re-
ferred to in paragraph (d)(1)(ii)(B) of 
this section. 

(2) A person who is a broker-dealer, 
reporting dealer, or bank which is a fi-
duciary with respect to an employee 
benefit plan solely by reason of the 
possession or exercise of discretionary 
authority or discretionary control in 
the management of the plan or the 
management or disposition of plan as-
sets in connection with the execution 
of a transaction or transactions for the 
purchase or sale of securities on behalf 
of such plan which fails to comply with 
the provisions of paragraph (d)(1) of 
this section, shall not be deemed to be 
a fiduciary regarding any assets of the 
plan with respect to which such 
broker-dealer, reporting dealer or bank 
does not have any discretionary au-
thority, discretionary control or dis-
cretionary responsibility, does not ex-
ercise any authority or control, does 
not render investment advice (as de-
fined in paragraph (c)(1) of this section) 
for a fee or other compensation, and 
does not have any authority or respon-
sibility to render such investment ad-
vice, provided that nothing in this 
paragraph shall be deemed to: 

(i) Exempt such broker-dealer, re-
porting dealer, or bank from the provi-
sions of section 405(a) of the Act con-
cerning liability for fiduciary breaches 
by other fiduciaries with respect to any 
assets of the plan; or 

(ii) Exclude such broker-dealer, re-
porting dealer, or bank from the defini-
tion, of the term ‘‘party in interest’’ 
(as set forth in section 3(14)(B) of the 
Act) with respect to any assets of the 
plan. 

(e) Affiliate and control. (1) For pur-
poses of paragraphs (c) and (d) of this 
section, an ‘‘affiliate’’ of a person shall 
include: 

(i) Any person directly or indirectly, 
through one or more intermediaries, 
controlling, controlled by, or under 
common control with such person; 

(ii) Any officer, director, partner, 
employee or relative (as defined is sec-
tion 3(15) of the Act) of such person; 
and 

(iii) Any corporation or partnership 
of which such person is an officer, di-
rector or partner. 

(2) For purposes of this paragraph, 
the term ‘‘control’’ means the power to 
exercise a controlling influence over 
the management or policies of a person 
other than an individual. 

[40 FR 50843, Oct. 31, 1975]

§ 2510.3–37 Multiemployer plan. 
(a) General. Section 3(37) of the Act 

contains in paragraphs (a)(i)–(iv) a 
number of criteria which an employee 
benefit plan must meet in order to be a 
multiemployer plan under the Act. 
Section 3(37) also provides that the 
Secretary may prescribe by regulation 
other requirements in addition to those 
contained in paragraphs (a)(i)–(iv). The 
purpose of this regulation is to estab-
lish such requirements. 

(b) Plans in existence before the effec-
tive date. (1) A plan in existence before 
September 2, 1974, will be considered a 
multiemployer plan if it satisfies the 
requirements of section 3(37)(A)(i)–(iv) 
of the Act. 

(2) For purposes of this section, a 
plan is considered to be in existence if: 

(i)(A) The plan was reduced to writ-
ing and adopted by the participating 
employers and the employee organiza-
tion (including, in the case of a cor-
porate employer, formal approval by an 
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employer’s board of directors or share-
holders, if required), even though no 
amounts had been contributed under 
the plan, and 

(B) The plan has not been termi-
nated; or 

(ii)(A) There was a legally enforce-
able agreement to establish such a plan 
signed by the employers and the em-
ployee organization, and 

(B) The contributions to be made to 
the plan were set forth in the agree-
ment. 

(iii) If a plan was in existence within 
the meaning of paragraph (b)(2)(i) or 
(ii) of this section, any other plan with 
which such existing plan is merged or 
consolidated shall also be considered to 
be in existence. 

(c) Plans not in existence before the ef-
fective date. In addition to the provi-
sions of section 3(37)(A)(i)–(iv) of the 
Act, a multiemployer plan established 
on or after September 2, 1974, must 
meet the requirement that it was es-
tablished for a substantial business 
purpose. A substantial business pur-
pose includes the interest of a labor or-
ganization in securing an employee 
benefit plan for its members. The fol-
lowing factors are relevant in deter-
mining whether a substantial business 
purpose existed for the establishment 
of a plan; any single factor may be suf-
ficient to constitute a substantial busi-
ness purpose: 

(1) The extent to which the plan is 
maintained by a substantial number of 
unaffiliated contributing employers 
and covers a substantial portion of the 
trade, craft or industry in terms of em-
ployees or a substantial number of the 
employees in the trade, craft or indus-
try in a locality or geographic area; 

(2) The extent to which the plan pro-
vides benefits more closely related to 
years of service within the trade, craft 
or industry rather than with an em-
ployer, reflecting the fact that an em-
ployee’s relationship with an employer 
maintaining the plan is generally 
short-term although service in the 
trade, craft or industry is generally 
long-term; 

(3) The extent to which collective 
bargaining takes place on matters 
other than employee benefit plans be-
tween the employee organization and 

the employers maintaining the plan; 
and 

(4) The extent to which the adminis-
trative burden and expense of providing 
benefits through single employer plans 
would be greater than through a multi-
employer plan. 

[40 FR 52008, Nov. 7, 1975]

§ 2510.3–101 Definition of ‘‘plan as-
sets’’—plan investments. 

(a) In general. (1) This section de-
scribes what constitute assets of a plan 
with respect to a plan’s investment in 
another entity for purposes of subtitle 
A, and parts 1 and 4 of subtitle B, of 
title I of the Act and section 4975 of the 
Internal Revenue Code. Paragraph 
(a)(2) of this section contains a general 
rule relating to plan investments. 
Paragraphs (b) through (f) of this sec-
tion define certain terms that are used 
in the application of the general rule. 
Paragraph (g) of this section describes 
how the rules in this section are to be 
applied when a plan owns property 
jointly with others or where it acquires 
an equity interest whose value relates 
solely to identified assets of an issuer. 
Paragraph (h) of this section contains 
special rules relating to particular 
kinds of plan investments. Paragraph 
(i) describes the assets that a plan ac-
quires when it purchases certain guar-
anteed mortgage certificates. Para-
graph (j) of this section contains exam-
ples illustrating the operation of this 
section. The effective date of this sec-
tion is set forth in paragraph (k) of this 
section. 

(2) Generally, when a plan invests in 
another entity, the plan’s assets in-
clude its investment, but do not, solely 
by reason of such investment, include 
any of the underlying assets of the en-
tity. However, in the case of a plan’s 
investment in an equity interest of an 
entity that is neither a publicly-offered 
security nor a security issued by an in-
vestment company registered under 
the Investment Company Act of 1940 its 
assets include both the equity interest 
and an undivided interest in each of 
the underlying assets of the entity, un-
less it is established that— 

(i) The entity is an operating com-
pany, or 
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(ii) Equity participation in the entity 
by benefit plan investors is not signifi-
cant. 
Therefore, any person who exercises 
authority or control respecting the 
management or disposition of such un-
derlying assets, and any person who 
provides investment advice with re-
spect to such assets for a fee (direct or 
indirect), is a fiduciary of the investing 
plan. 

(b) Equity interests and publicly-offered 
securities. (1) The term equity interest 
means any interest in an entity other 
than an instrument that is treated as 
indebtedness under applicable local law 
and which has no substantial equity 
features. A profits interest in a part-
nership, an undivided ownership inter-
est in property and a beneficial inter-
est in a trust are equity interests. 

(2) A publicly-offered security is a secu-
rity that is freely transferable, part of 
a class of securities that is widely held 
and either— 

(i) Part of a class of securities reg-
istered under section 12(b) or 12(g) of 
the Securities Exchange Act of 1934, or 

(ii) Sold to the plan as part of an of-
fering of securities to the public pursu-
ant to an effective registration state-
ment under the Securities Act of 1933 
and the class of securities of which 
such security is a part is registered 
under the Securities Exchange Act of 
1934 within 120 days (or such later time 
as may be allowed by the Securities 
and Exchange Commission) after the 
end of the fiscal year of the issuer dur-
ing which the offering of such securi-
ties to the public occurred. 

(3) For purposes of paragraph (b)(2) of 
this section, a class of securities is 
‘‘widely-held’’ only if it is a class of se-
curities that is owned by 100 or more 
investors independent of the issuer and 
of one another. A class of securities 
will not fail to be widely-held solely 
because subsequent to the initial offer-
ing the number of independent inves-
tors falls below 100 as a result of events 
beyond the control of the issuer. 

(4) For purposes of paragraph (b)(2) of 
this section, whether a security is 
‘‘freely transferable’’ is a factual ques-
tion to be determined on the basis of 
all relevant facts and circumstances. If 
a security is part of an offering in 
which the minimum investment is 

$10,000 or less, however, the following 
factors ordinarily will not, alone or in 
combination, affect a finding that such 
securities are freely transferable: 

(i) Any requirement that not less 
than a minimum number of shares or 
units of such security be transferred or 
assigned by any investor, provided that 
such requirement does not prevent 
transfer of all of the then remaining 
shares or units held by an investor; 

(ii) Any prohibition against transfer 
or assignment of such security or 
rights in respect thereof to an ineli-
gible or unsuitable investor; 

(iii) Any restriction on, or prohibi-
tion against, any transfer or assign-
ment which would either result in a 
termination or reclassification of the 
entity for Federal or state tax purposes 
or which would violate any state or 
Federal statute, regulation, court 
order, judicial decree, or rule of law; 

(iv) Any requirement that reasonable 
transfer or administrative fees be paid 
in connection with a transfer or assign-
ment; 

(v) Any requirement that advance no-
tice of a transfer or assignment be 
given to the entity and any require-
ment regarding execution of docu-
mentation evidencing such transfer or 
assignment (including documentation 
setting forth representations from ei-
ther or both of the transferor or trans-
feree as to compliance with any re-
striction or requirement described in 
this paragraph (b)(4) of this section or 
requiring compliance with the entity’s 
governing instruments); 

(vi) Any restriction on substitution 
of an assignee as a limited partner of a 
partnership, including a general part-
ner consent requirement, provided that 
the economic benefits of ownership of 
the assignor may be transferred or as-
signed without regard to such restric-
tion or consent (other than compliance 
with any other restriction described in 
this paragraph (b)(4)) of this section; 

(vii) Any administrative procedure 
which establishes an effective date, or 
an event, such as the completion of the 
offering, prior to which a transfer or 
assignment will not be effective; and 

(viii) Any limitation or restriction on 
transfer or assignment which is not 
created or imposed by the issuer or any 
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person acting for or on behalf of such 
issuer. 

(c) Operating company. (1) An ‘‘oper-
ating company’’ is an entity that is 
primarily engaged, directly or through 
a majority owned subsidiary or subsidi-
aries, in the production or sale of a 
product or service other than the in-
vestment of capital. The term ‘‘oper-
ating company’’ includes an entity 
which is not described in the preceding 
sentence, but which is a ‘‘venture cap-
ital operating company’’ described in 
paragraph (d) or a ‘‘real estate oper-
ating company’’ described in paragraph 
(e). 

(2) [Reserved] 
(d) Venture capital operating company. 

(1) An entity is a ‘‘venture capital op-
erating company’’ for the period begin-
ning on an initial valuation date de-
scribed in paragraph (d)(5)(i) and end-
ing on the last day of the first ‘‘annual 
valuation period’’ described in para-
graph (d)(5)(ii) (in the case of an entity 
that is not a venture capital operating 
company immediately before the deter-
mination) or for the 12 month period 
following the expiration of an ‘‘annual 
valuation period’’ described in para-
graph (d)(5)(ii) (in the case of an entity 
that is a venture capital operating 
company immediately before the deter-
mination) if— 

(i) On such initial valuation date, or 
at any time within such annual valu-
ation period, at least 50 percent of its 
assets (other than short-term invest-
ments pending long-term commitment 
or distribution to investors), valued at 
cost, are invested in venture capital in-
vestments described in paragraph 
(d)(3)(i) or derivative investments de-
scribed in paragraph (d)(4); and 

(ii) During such 12 month period (or 
during the period beginning on the ini-
tial valuation date and ending on the 
last day of the first annual valuation 
period), the entity, in the ordinary 
course of its business, actually exer-
cises management rights of the kind 
described in paragraph (d)(3)(ii) with 
respect to one or more of the operating 
companies in which it invests. 

(2)(i) A venture capital operating 
company described in paragraph (d)(1) 
shall continue to be treated as a ven-
ture capital operating company during 
the ‘‘distribution period’’ described in 

paragraph (d)(2)(ii). An entity shall not 
be treated as a venture capital oper-
ating company at any time after the 
end of the distribution period. 

(ii) The ‘‘distribution period’’ re-
ferred to in paragraph (d)(2)(i) begins 
on a date established by a venture cap-
ital operating company that occurs 
after the first date on which the ven-
ture capital operating company has 
distributed to investors the proceeds of 
at least 50 percent of the highest 
amount of its investments (other than 
short-term investments made pending 
long-term commitment or distribution 
to investors) outstanding at any time 
from the date it commenced business 
(determined on the basis of the cost of 
such investments) and ends on the ear-
lier of— 

(A) The date on which the company 
makes a ‘‘new portfolio investment’’, 
or 

(B) The expiration of 10 years from 
the beginning of the distribution pe-
riod. 

(iii) For purposes of paragraph 
(d)(2)(ii)(A), a ‘‘new portfolio invest-
ment’’ is an investment other than— 

(A) An investment in an entity in 
which the venture capital operating 
company had an outstanding venture 
capital investment at the beginning of 
the distribution period which has con-
tinued to be outstanding at all times 
during the distribution period, or 

(B) A short-term investment pending 
long-term commitment or distribution 
to investors. 

(3)(i) For purposes of this paragraph 
(d) a ‘‘venture capital investment’’ is 
an investment in an operating com-
pany (other than a venture capital op-
erating company) as to which the in-
vestor has or obtains management 
rights. 

(ii) The term ‘‘management rights’’ 
means contractual rights directly be-
tween the investor and an operating 
company to substantially participate 
in, or substantially influence the con-
duct of, the management of the oper-
ating company. 

(4)(i) An investment is a ‘‘derivative 
investment’’ for purposes of this para-
graph (d) if it is— 

(A) A venture capital investment as 
to which the investor’s management 
rights have ceased in connection with a 
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public offering of securities of the oper-
ating company to which the invest-
ment relates, or 

(B) An investment that is acquired 
by a venture capital operating com-
pany in the ordinary course of its busi-
ness in exchange for an existing ven-
ture capital investment in connection 
with: 

(1) A public offering of securities of 
the operating company to which the 
existing venture capital investment re-
lates, or 

(2) A merger or reorganization of the 
operating company to which the exist-
ing venture capital investment relates, 
provided that such merger or reorga-
nization is made for independent busi-
ness reasons unrelated to extinguishing 
management rights. 

(ii) An investment ceases to be a de-
rivative investment on the later of: 

(A) 10 years from the date of the ac-
quisition of the original venture cap-
ital investment to which the derivative 
investment relates, or 

(B) 30 months from the date on which 
the investment becomes a derivative 
investment. 

(5) For purposes of this paragraph (d) 
and paragraph (e)— 

(i) An ‘‘initial valuation date’’ is the 
later of— 

(A) Any date designated by the com-
pany within the 12 month period end-
ing with the effective date of this sec-
tion, or 

(B) The first date on which an entity 
makes an investment that is not a 
short-term investment of funds pend-
ing long-term commitment. 

(ii) An ‘‘annual valuation period’’ is a 
preestablished annual period, not ex-
ceeding 90 days in duration, which be-
gins no later than the anniversary of 
an entity’s initial valuation date. An 
annual valuation period, once estab-
lished may not be changed except for 
good cause unrelated to a determina-
tion under this paragraph (d) or para-
graph (e). 

(e) Real estate operating company. An 
entity is a ‘‘real estate operating com-
pany’’ for the period beginning on an 
initial valuation date described in 
paragraph (d)(5)(i) and ending on the 
last day of the first ‘‘annual valuation 
period’’ described in paragraph (d)(5)(ii) 
(in the case of an entity that is not a 

real estate operating company imme-
diately before the determination) or 
for the 12 month period following the 
expiration of an annual valuation pe-
riod described in paragraph (d)(5)(ii) (in 
the case of an entity that is a real es-
tate operating company immediately 
before the determination) if: 

(1) On such initial valuation date, or 
on any date within such annual valu-
ation period, at least 50 percent of its 
assets, valued at cost (other than 
short-term investments pending long-
term commitment or distribution to 
investors), are invested in real estate 
which is managed or developed and 
with respect to which such entity has 
the right to substantially participate 
directly in the management or develop-
ment activities; and 

(2) During such 12 month period (or 
during the period beginning on the ini-
tial valuation date and ending on the 
last day of the first annual valuation 
period) such entity in the ordinary 
course of its business is engaged di-
rectly in real estate management or 
development activities. 

(f) Participation by benefit plan inves-
tors. (1) Equity participation in an enti-
ty by benefit plan investors is ‘‘signifi-
cant’’ on any date if, immediately after 
the most recent acquisition of any eq-
uity interest in the entity, 25 percent 
or more of the value of any class of eq-
uity interests in the entity is held by 
benefit plan investors (as defined in 
paragraph (f)(2)). For purposes of deter-
minations pursuant to this paragraph 
(f), the value of any equity interests 
held by a person (other than a benefit 
plan investor) who has discretionary 
authority or control with respect to 
the assets of the entity or any person 
who provides investment advice for a 
fee (direct or indirect) with respect to 
such assets, or any affiliate of such a 
person, shall be disregarded. 

(2) A ‘‘benefit plan investor’’ is any of 
the following— 

(i) Any employee benefit plan (as de-
fined in section 3(3) of the Act), wheth-
er or not it is subject to the provisions 
of title I of the Act, 

(ii) Any plan described in section 
4975(e)(1) of the Internal Revenue Code, 

(iii) Any entity whose underlying as-
sets include plan assets by reason of a 
plan’s investment in the entity. 
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(3) An ‘‘affiliate’’ of a person includes 
any person, directly or indirectly, 
through one or more intermediaries, 
controlling, controlled by, or under 
common control with the person. For 
purposes of this paragraph (f)(3), ‘‘con-
trol’’, with respect to a person other 
than an individual, means the power to 
exercise a controlling influence over 
the management or policies of such 
person. 

(g) Joint ownership. For purposes of 
this section, where a plan jointly owns 
property with others, or where the 
value of a plan’s equity interest in an 
entity relates solely to identified prop-
erty of the entity, such property shall 
be treated as the sole property of a sep-
arate entity. 

(h) Specific rules relating to plan invest-
ments. Notwithstanding any other pro-
vision of this section— 

(1) Except where the entity is an in-
vestment company registered under 
the Investment Company Act of 1940, 
when a plan acquires or holds an inter-
est in any of the following entities its 
assets include its investment and an 
undivided interest in each of the under-
lying assets of the entity: 

(i) A group trust which is exempt 
from taxation under section 501(a) of 
the Internal Revenue Code pursuant to 
the principles of Rev. Rul. 81–100, 1981–
1 C.B. 326, 

(ii) A common or collective trust 
fund of a bank, 

(iii) A separate account of an insur-
ance company, other than a separate 
account that is maintained solely in 
connection with fixed contractual obli-
gations of the insurance company 
under which the amounts payable, or 
credited, to the plan and to any partic-
ipant or beneficiary of the plan (includ-
ing an annuitant) are not affected in 
any manner by the investment per-
formance of the separate account. 

(2) When a plan acquires or holds an 
interest in any entity (other than an 
insurance company licensed to do busi-
ness in a State) which is established or 
maintained for the purpose of offering 
or providing any benefit described in 
section 3(1) or section 3(2) of the Act to 
participants or beneficiaries of the in-
vesting plan, its assets will include its 
investment and an undivided interest 
in the underlying assets of that entity. 

(3) When a plan or a related group of 
plans owns all of the outstanding eq-
uity interests (other than director’s 
qualifying shares) in an entity, its as-
sets include those equity interests and 
all of the underlying assets of the enti-
ty. This paragraph (h)(3) does not 
apply, however, where all of the out-
standing equity interests in an entity 
are qualifying employer securities de-
scribed in section 407(d)(5) of the Act, 
owned by one or more eligible indi-
vidual account plan(s) (as defined in 
section 407(d)(3) of the Act) maintained 
by the same employer, provided that 
substantially all of the participants in 
the plan(s) are, or have been, employed 
by the issuer of such securities or by 
members of a group of affiliated cor-
porations (as determined under section 
407(d)(7) of the Act) of which the issuer 
is a member. 

(4) For purposes of paragraph (h)(3), a 
‘‘related group’’ of employee benefit 
plans consists of every group of two or 
more employee benefit plans— 

(i) Each of which receives 10 percent 
or more of its aggregate contributions 
from the same employer or from mem-
bers of the same controlled group of 
corporations (as determined under sec-
tion 1563(a) of the Internal Revenue 
Code, without regard to section 
1563(a)(4) thereof); or 

(ii) Each of which is either main-
tained by, or maintained pursuant to a 
collective bargaining agreement nego-
tiated by, the same employee organiza-
tion or affiliated employee organiza-
tions. For purposes of this paragraph, 
an ‘‘affiliate’’ of an employee organiza-
tion means any person controlling, 
controlled by, or under common con-
trol with such organization, and in-
cludes any organization chartered by 
the same parent body, or governed by 
the same constitution and bylaws, or 
having the relation of parent and sub-
ordinate. 

(i) Governmental mortgage pools. (1) 
Where a plan acquires a guaranteed 
governmental mortgage pool certifi-
cate, as defined in paragraph (i)(2), the 
plan’s assets include the certificate and 
all of its rights with respect to such 
certificate under applicable law, but do 
not, solely by reason of the plan’s hold-
ing of such certificate, include any of 
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the mortgages underlying such certifi-
cate. 

(2) A ‘‘guaranteed governmental 
mortgage pool certificate’’ is a certifi-
cate backed by, or evidencing an inter-
est in, specified mortgages or partici-
pation interests therein and with re-
spect to which interest and principal 
payable pursuant to the certificate is 
guaranteed by the United States or an 
agency or instrumentality thereof. The 
term ‘‘guaranteed governmental mort-
gage pool certificate’’ includes a mort-
gage pool certificate with respect to 
which interest and principal payable 
pursuant to the certificate is guaran-
teed by: 

(i) The Government National Mort-
gage Association; 

(ii) The Federal Home Loan Mort-
gage Corporation; or 

(iii) The Federal National Mortgage 
Association. 

(j) Examples. The principles of this 
section are illustrated by the following 
examples:

(1) A plan, P, acquires debentures issued by 
a corporation, T, pursuant to a private offer-
ing. T is engaged primarily in investing and 
reinvesting in precious metals on behalf of 
its shareholders, all of which are benefit plan 
investors. By its terms, the debenture is con-
vertible to common stock of T at P’s option. 
At the time of P’s acquisition of the deben-
tures, the conversion feature is incidental to 
T’s obligation to pay interest and principal. 
Although T is not an operating company, P’s 
assets do not include an interest in the un-
derlying assets of T because P has not ac-
quired an equity interest in T. However, if P 
exercises its option to convert the deben-
tures to common stock, it will have acquired 
an equity interest in T at that time and (as-
suming that the common stock is not a pub-
licly-offered security and that there has been 
no change in the composition of the other 
equity investors in T) P’s assets would then 
include an undivided interest in the under-
lying assets of T. 

(2) A plan, P, acquires a limited partner-
ship interest in a limited partnership, U, 
which is established and maintained by A, a 
general partner in U. U has only one class of 
limited partnership interests. U is engaged 
in the business of investing and reinvesting 
in securities. Limited partnership interests 
in U are offered privately pursuant to an ex-
emption from the registration requirements 
of the Securities Act of 1933. P acquires 15 
percent of the value of all the outstanding 
limited partnership interests in U, and, at 
the time of P’s investment, a governmental 
plan owns 15 percent of the value of those in-

terests. U is not an operating company be-
cause it is engaged primarily in the invest-
ment of capital. In addition, equity partici-
pation by benefit plan investors is signifi-
cant because immediately after P’s invest-
ment such investors hold more than 25 per-
cent of the limited partnership interests in 
U. Accordingly, P’s assets include an undi-
vided interest in the underlying assets of U, 
and A is a fiduciary of P with respect to such 
assets by reason of its discretionary author-
ity and control over U’s assets. Although the 
governmental plan’s investment is taken 
into account for purposes of determining 
whether equity participation by benefit plan 
investors is significant, nothing in this sec-
tion imposes fiduciary obligations on A with 
respect to that plan. 

(3) Assume the same facts as in paragraph 
(j)(2), except that P acquires only 5 percent 
of the value of all the outstanding limited 
partnership interests in U, and that benefit 
plan investors in the aggregate hold only 10 
percent of the value of the limited partner-
ship interests in U. Under these facts, there 
is no significant equity participation by ben-
efit plan investors in U, and, accordingly, P’s 
assets include its limited partnership inter-
est in U, but do not include any of the under-
lying assets of U. Thus, A would not be a fi-
duciary of P by reason of P’s investment. 

(4) Assume the same facts as in paragraph 
(j)(3) and that the aggregate value of the out-
standing limited partnership interests in U 
is $10,000 (and that the value of the interests 
held by benefit plan investors is thus $1000). 
Also assume that an affiliate of A owns lim-
ited partnership interests in U having a 
value of $6500. The value of the limited part-
nership interests held by A’s affiliate are dis-
regarded for purposes of determining wheth-
er there is significant equity participation in 
U by benefit plan investors. Thus, the per-
centage of the aggregate value of the limited 
partnership interests held by benefit plan in-
vestors in U for purposes of such a deter-
mination is approximately 28.6% ($1000/
$3500). Therefore there is significant benefit 
plan investment in T. 

(5) A plan, P, invests in a limited partner-
ship, V, pursuant to a private offering. There 
is significant equity participation by benefit 
plan investors in V. V acquires equity posi-
tions in the companies in which it invests, 
and, in connection with these investments, V 
negotiates terms that give it the right to 
participate in or influence the management 
of those companies. Some of these invest-
ments are in publicly-offered securities and 
some are in securities acquired in private of-
ferings. During its most recent valuation pe-
riod, more than 50 percent of V’s assets, val-
ued at cost, consisted of investments with 
respect to which V obtained management 
rights of the kind described above. V’s man-
agers routinely consult informally with, and 
advise, the management of only one portfolio 

VerDate Sep<04>2002 09:01 Sep 13, 2002 Jkt 197111 PO 00000 Frm 00355 Fmt 8010 Sfmt 8010 Y:\SGML\197111T.XXX 197111T



356

29 CFR Ch. XXV (7–1–02 Edition)§ 2510.3–101 

company with respect to which it has man-
agement rights, although it devotes substan-
tial resources to its consultations with that 
company. With respect to the other portfolio 
companies, V relies on the managers of other 
entities to consult with and advise the com-
panies’ management. V is a venture capital 
operating company and therefore P has ac-
quired its limited partnership investment, 
but has not acquired an interest in any of 
the underlying assets of V. Thus, none of the 
managers of V would be fiduciaries with re-
spect to P solely by reason of its investment. 
In this situation, the mere fact that V does 
not participate in or influence the manage-
ment of all its portfolio companies does not 
affect its characterization as a venture cap-
ital operating company. 

(6) Assume the same facts as in paragraph 
(j)(5) and the following additional facts: V in-
vests in debt securities as well as equity se-
curities of its portfolio companies. In some 
cases V makes debt investments in compa-
nies in which it also has an equity invest-
ment; in other cases V only invests in debt 
instruments of the portfolio company. V’s 
debt investments are acquired pursuant to 
private offerings and V negotiates covenants 
that give it the right to substantially par-
ticipate in or to substantially influence the 
conduct of the management of the companies 
issuing the obligations. These covenants give 
V more significant rights with respect to the 
portfolio companies’ management than the 
covenants ordinarily found in debt instru-
ments of established, creditworthy compa-
nies that are purchased privately by institu-
tional investors. V routinely consults with 
and advises the management of its portfolio 
companies. The mere fact that V’s invest-
ments in portfolio companies are debt, rath-
er than equity, will not cause V to fail to be 
a venture capital operating company, pro-
vided it actually obtains the right to sub-
stantially participate in or influence the 
conduct of the management of its portfolio 
companies and provided that in the ordinary 
course of its business it actually exercises 
those rights. 

(7) A plan, P, invests (pursuant to a private 
offering) in a limited partnership, W, that is 
engaged primarily in investing and rein-
vesting assets in equity positions in real 
property. The properties acquired by W are 
subject to long-term leases under which sub-
stantially all management and maintenance 
activities with respect to the property are 
the responsibility of the lessee. W is not en-
gaged in the management or development of 
real estate merely because it assumes the 
risks of ownership of income-producing real 
property, and W is not a real estate oper-
ating company. If there is significant equity 
participation in W by benefit plan investors, 
P will be considered to have acquired an un-
divided interest in each of the underlying as-
sets of W. 

(8) Assume the same facts as in paragraph 
(j)(7) except that W owns several shopping 
centers in which individual stores are leased 
for relatively short periods to various mer-
chants (rather than owning properties sub-
ject to long-term leases under which sub-
stantially all management and maintenance 
activities are the responsibility of the les-
see). W retains independent contractors to 
manage the shopping center properties. 
These independent contractors negotiate in-
dividual leases, maintain the common areas 
and conduct maintenance activities with re-
spect to the properties. W has the responsi-
bility to supervise and the authority to ter-
minate the independent contractors. During 
its most recent valuation period more than 
50 percent of W’s assets, valued at cost, are 
invested in such properties. W is a real es-
tate operating company. The fact that W 
does not have its own employees who engage 
in day-to-day management and development 
activities is only one factor in determining 
whether it is actively managing or devel-
oping real estate. Thus, P’s assets include its 
interest in W, but do not include any of the 
underlying assets of W. 

(9) A plan, P, acquires a limited partner-
ship interest in X pursuant to a private of-
fering. There is significant equity participa-
tion in X by benefit plan investors. X is en-
gaged in the business of making ‘‘convertible 
loans’’ which are structured as follows: X 
lends a specified percentage of the cost of ac-
quiring real property to a borrower who pro-
vides the remaining capital needed to make 
the acquisition. This loan is secured by a 
mortgage on the property. Under the terms 
of the loan, X is entitled to receive a fixed 
rate of interest payable out of the initial 
cash flow from the property and is also enti-
tled to that portion of any additional cash 
flow which is equal to the percentage of the 
acquisition cost that is financed by its loan. 
Simultaneously with the making of the loan, 
the borrower also gives X an option to pur-
chase an interest in the property for the 
original principal amount of the loan at the 
expiration of its initial term. X’s percentage 
interest in the property, if it exercises this 
option, would be equal to the percentage of 
the acquisition cost of the property which is 
financed by its loan. The parties to the 
transaction contemplate that the option or-
dinarily will be exercised at the expiration of 
the loan term if the property has appreciated 
in value. X and the borrower also agree that, 
if the option is exercised, they will form a 
limited partnership to hold the property. X 
negotiates loan terms which give it rights to 
substantially influence, or to substantially 
participate in, the management of the prop-
erty which is acquired with the proceeds of 
the loan. These loan terms give X signifi-
cantly greater rights to participate in the 
management of the property than it would 
obtain under a conventional mortgage loan. 
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In addition, under the terms of the loan, X 
and the borrower ratably share any capital 
expenditures relating to the property. Dur-
ing its most recent valuation period, more 
than 50 percent of the value of X’s assets val-
ued at cost consisted of real estate invest-
ments of the kind described above. X, in the 
ordinary course of its business, routinely ex-
ercises its management rights and fre-
quently consults with and advises the bor-
rower and the property manager. Under 
these facts, X is a real estate operating com-
pany. Thus, P’s assets include its interest in 
X, but do not include any of the underlying 
assets of X. 

(10) In a private transaction, a plan, P, ac-
quires a 30 percent participation in a debt in-
strument that is held by a bank. Since the 
value of the participation certificate relates 
solely to the debt instrument, that debt in-
strument is, under paragraph (g), treated as 
the sole asset of a separate entity. Equity 
participation in that entity by benefit plan 
investors is significant since the value of the 
plan’s participation exceeds 25 percent of the 
value of the instrument. In addition, the hy-
pothetical entity is not an operating com-
pany because it is primarily engaged in the 
investment of capital (i.e., holding the debt 
instrument). Thus, P’s assets include the 
participation and an undivided interest in 
the debt instrument, and the bank is a fidu-
ciary of P to the extent it has discretionary 
authority or control over the debt instru-
ment. 

(11) In a private transaction, a plan, P, ac-
quires 30% of the value of a class of equity 
securities issued by an operating company, 
Y. These securities provide that dividends 
shall be paid solely out of earnings attrib-
utable to certain tracts of undeveloped land 
that are held by Y for investment. Under 
paragraph (g), the property is treated as the 
sole asset of a separate entity. Thus, even 
though Y is an operating company, the hypo-
thetical entity whose sole assets are the un-
developed tracts of land is not an operating 
company. Accordingly, P is considered to 
have acquired an undivided interest in the 
tracts of land held by Y. Thus, Y would be a 
fiduciary of P to the extent it exercises dis-
cretionary authority or control over such 
property. 

(12) A medical benefit plan, P, acquires a 
beneficial interest in a trust, Z, that is not 
an insurance company licensed to do busi-
ness in a State. Under this arrangement, Z 
will provide the benefits to the participants 
and beneficiaries of P that are promised 
under the terms of the plan. Under para-
graph (h)(2), P’s assets include its beneficial 
interest in Z and an undivided interest in 
each of its underlying assets. Thus, persons 
with discretionary authority or control over 
the assets of Z would be fiduciaries of P.

(k) Effective date and transitional 
rules. (1) In general, this section is ef-
fective for purposes of identifying the 
assets of a plan on or after March 13, 
1987. Except as a defense, this section 
shall not apply to investments in an 
entity in existence on March 13, 1987, if 
no plan subject to title I of the Act or 
plan described in section 4975(e)(1) of 
the Code (other than a plan described 
in section 4975(g)(2) or (3)) acquires an 
interest in the entity from an issuer or 
underwriter at any time on or after 
March 13, 1987 except pursuant to a 
contract binding on the plan in effect 
on March 13, 1987 with an issuer or un-
derwriter to acquire an interest in the 
entity. 

(2) Notwithstanding paragraph (k)(1), 
this section shall not, except as a de-
fense, apply to a real estate entity de-
scribed in section 11018(a) of Pub. L. 99–
272. 

[51 FR 41280, Nov. 13, 1986, as amended at 51 
FR 47226, Dec. 31, 1986]

§ 2510.3–102 Definition of ‘‘plan as-
sets’’—participant contributions. 

(a) General rule. For purposes of sub-
title A and parts 1 and 4 of subtitle B 
of title I of ERISA and section 4975 of 
the Internal Revenue Code only (but 
without any implication for and may 
not be relied upon to bar criminal pros-
ecutions under 18 U.S.C. 664), the assets 
of the plan include amounts (other 
than union dues) that a participant or 
beneficiary pays to an employer, or 
amounts that a participant has with-
held from his wages by an employer, 
for contribution to the plan as of the 
earliest date on which such contribu-
tions can reasonably be segregated 
from the employer’s general assets. 

(b) Maximum time period for pension 
benefit plans. (1) Except as provided in 
paragraph (b)(2), of this section, with 
respect to an employee pension benefit 
plan as defined in section 3(2) of 
ERISA, in no event shall the date de-
termined pursuant to paragraph (a) of 
this section occur later than the 15th 
business day of the month following 
the month in which the participant 
contribution amounts are received by 
the employer (in the case of amounts 
that a participant or beneficiary pays 
to an employer) or the 15th business 
day of the month following the month 
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in which such amounts would other-
wise have been payable to the partici-
pant in cash (in the case of amounts 
withheld by an employer from a par-
ticipant’s wages). 

(2) With respect to a SIMPLE plan 
that involves SIMPLE IRAs (i.e., Sim-
ple Retirement Accounts, as described 
in section 408(p) of the Internal Rev-
enue Code), in no event shall the date 
determined pursuant to paragraph (a) 
of this section occur later than the 
30th calendar day following the month 
in which the participant contribution 
amounts would otherwise have been 
payable to the participant in cash. 

(c) Maximum time period for welfare 
benefit plans. With respect to an em-
ployee welfare benefit plan as defined 
in section 3(1) of ERISA, in no event 
shall the date determined pursuant to 
paragraph (a) of this section occur 
later than 90 days from the date on 
which the participant contribution 
amounts are received by the employer 
(in the case of amounts that a partici-
pant or beneficiary pays to an em-
ployer) or the date on which such 
amounts would otherwise have been 
payable to the participant in cash (in 
the case of amounts withheld by an 
employer from a participant’s wages). 

(d) Extension of maximum time period 
for pension plans. (1) With respect to 
participant contributions received or 
withheld by the employer in a single 
month, the maximum time period pro-
vided under paragraph (b) of this sec-
tion shall be extended for an additional 
10 business days for an employer who— 

(i) Provides a true and accurate writ-
ten notice, distributed in a manner rea-
sonably designed to reach all the plan 
participants within 5 business days 
after the end of such extension period, 
stating— 

(A) That the employer elected to 
take such extension for that month; 

(B) That the affected contributions 
have been transmitted to the plan; and 

(C) With particularity, the reasons 
why the employer cannot reasonably 
segregate the participant contributions 
within the time period described in 
paragraph (b) of this section; 

(ii) Prior to such extension period, 
obtains a performance bond or irrev-
ocable letter of credit in favor of the 
plan and in an amount of not less than 

the total amount of participant con-
tributions received or withheld by the 
employer in the previous month; and 

(iii) Within 5 business days after the 
end of such extension period, provides a 
copy of the notice required under para-
graph (d)(1)(i) of this section to the 
Secretary, along with a certification 
that such notice was provided to the 
participants and that the bond or let-
ter of credit required under paragraph 
(d)(1)(ii) of this section was obtained. 

(2) The performance bond or irrev-
ocable letter of credit required in para-
graph (d)(1)(ii) of this section shall be 
guaranteed by a bank or similar insti-
tution that is supervised by the Fed-
eral government or a State government 
and shall remain in effect for 3 months 
after the month in which the extension 
expires. 

(3)(i) An employer may not elect an 
extension under this paragraph (d) 
more than twice in any plan year un-
less the employer pays to the plan an 
amount representing interest on the 
participant contributions that were 
subject to all the extensions within 
such plan year. 

(ii) The amount representing interest 
in paragraph (d)(3)(i) of this section 
shall be the greater of— 

(A) The amount that otherwise would 
have been earned on the participant 
contributions from the date on which 
such contributions were paid to, or 
withheld by, the employer until such 
money is transmitted to the plan had 
such contributions been invested dur-
ing such period in the investment al-
ternative available under plan which 
had the highest rate of return; or 

(B) Interest at a rate equal to the un-
derpayment rate defined in section 
6621(a)(2) of the Internal Revenue Code 
from the date on which such contribu-
tions were paid to, or withheld by, the 
employer until such money is fully re-
stored to the plan. 

(e) Definition. For purposes of this 
section, the term business day means 
any day other than a Saturday, Sunday 
or any day designated as a holiday by 
the Federal Government. 

(f) Examples. The requirements of this 
section are illustrated by the following 
examples: 

(1) Employer W is a small company 
with a small number of employees at a 
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single payroll location. W maintains a 
plan under section 401(k) of the Code in 
which all of its employees participate. 
W’s practice is to issue a single check 
to a trust that is maintained under the 
plan in the amount of the total with-
held employee contributions within 
two business days of the date on which 
the employees are paid. In view of the 
relatively small number of employees 
and the fact that they are paid from a 
single location, W could reasonably be 
expected to transmit participant con-
tributions to the trust within two days 
after the employee’s wages are paid. 
Therefore, the assets of W’s 401(k) plan 
include the participant contributions 
attributable to such pay periods as of 
the date two business days from the 
date the employee’s wages are paid. 

(2) Employer X is a large national 
corporation which sponsors a section 
401(k) plan. X has several payroll cen-
ters and uses an outside payroll proc-
essing service to pay employee wages 
and process deductions. Each payroll 
center has a different pay period. Each 
center maintains separate accounts on 
its books for purposes of accounting for 
that center’s payroll deductions and 
provides the outside payroll processor 
the data necessary to prepare employee 
paychecks and process deductions. The 
payroll processing service has adopted 
a procedure under which it issues the 
employees’ paychecks when due and de-
ducts all payroll taxes and elective em-
ployee deductions. It deposits withheld 
income and employment payroll taxes 
within the time frame specified by 26 
CFR 31.6302–1 and forwards a computer 
data tape representing the total pay-
roll deductions for each employee, for a 
month’s worth of pay periods, to a cen-
tralized location in X, within 4 days 
after the end of the month, where the 
data tape is checked for accuracy. A 
single check representing the aggre-
gate participant contributions for the 
month is then issued to the plan by the 
employer. X has determined that this 
procedure, which takes up to 10 busi-
ness days to complete, permits segrega-
tion of participant contributions at the 
earliest practicable time and avoids 
mistakes in the allocation of contribu-
tion amounts for each participant. 
Therefore, the assets of X’s 401(k) plan 
would include the participant contribu-

tions no later than 10 business days 
after the end of the month. 

(3) Assume the same facts as in para-
graph (f)(2) of this section, except that 
X takes 30 days after receipt of the 
data tape to issue a check to the plan 
representing the aggregate participant 
contributions for the prior month. X 
believes that this procedure permits 
segregation of participant contribu-
tions at the earliest practicable time 
and avoids mistakes in the allocation 
of contribution amounts for each par-
ticipant. Under paragraphs (a) and (b) 
of this section, the assets of the plan 
include the participant contributions 
as soon as X could reasonably be ex-
pected to segregate the contributions 
from its general assets, but in no event 
later than the 15th business day of the 
month following the month that a par-
ticipant or beneficiary pays to an em-
ployer, or has withheld from his wages 
by an employer, money for contribu-
tion to the plan. The participant con-
tributions become plan assets no later 
than that date. 

(4) Employer Y is a medium-sized 
company which maintains a self-in-
sured contributory group health plan. 
Several former employees have elected, 
pursuant to the provisions of ERISA 
section 602, 29 U.S.C. 1162, to pay Y for 
continuation of their coverage under 
the plan. These checks arrive at var-
ious times during the month and are 
deposited in the employer’s general ac-
count at bank Z. Under paragraphs (a) 
and (b) of this section, the assets of the 
plan include the former employees’ 
payments as soon after the checks have 
cleared the bank as Y could reasonably 
be expected to segregate the payments 
from its general assets, but in no event 
later than the 90 days after a partici-
pant or beneficiary, including a former 
employee, pays to an employer, or has 
withheld from his wages by an em-
ployer, money for contribution to the 
plan. 

(g) Effective date. This section is ef-
fective February 3, 1997. 

(h) Applicability date for collectively-
bargained plans. (1) Paragraph (b) of 
this section applies to collectively bar-
gained plans no sooner than the later 
of— 

(i) February 3, 1997; or 
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(ii) The first day of the plan year 
that begins after the expiration of the 
last to expire of any applicable bar-
gaining agreement in effect on August 
7, 1996. 

(2) Until paragraph (b) of this section 
applies to a collectively bargained 
plan, paragraph (c) of this section shall 
apply to such plan as if such plan were 
an employee welfare benefit plan. 

(i) Optional postponement of applica-
bility. (1) The application of paragraph 
(b) of this section shall be postponed 
for up to an additional 90 days beyond 
the effective date described in para-
graph (g) of this section for an em-
ployer who, prior to February 3, 1997— 

(i) Provides a true and accurate writ-
ten notice, distributed in a manner de-
signed to reach all the plan partici-
pants before the end of February 3, 
1997, stating— 

(A) That the employer elected to 
postpone such applicability; 

(B) The date that the postponement 
will expire; and 

(C) With particularity the reasons 
why the employer cannot reasonably 
segregate the participant contributions 
within the time period described in 
paragraph (b) of this section, by Feb-
ruary 3, 1997; 

(ii) Obtains a performance bond or ir-
revocable letter of credit in favor of 
the plan and in an amount of not less 
than the total amount of participant 
contributions received or withheld by 
the employer in the previous 3 months; 

(iii) Provides a copy of the notice re-
quired under paragraph (i)(1)(i) of this 
section to the Secretary, along with a 
certification that such notice was pro-
vided to the participants and that the 
bond or letter of credit required under 
paragraph (i)(1)(ii) of this section was 
obtained; and 

(iv) For each month during which 
such postponement is in effect, pro-
vides a true and accurate written no-
tice to the plan participants indicating 
the date on which the participant con-
tributions received or withheld by the 
employer during such month were 
transmitted to the plan. 

(2) The notice required in paragraph 
(i)(1)(iv) of this section shall be distrib-
uted in a manner reasonably designed 
to reach all the plan participants with-
in 10 days after transmission of the af-
fected participant contributions. 

(3) The bond or letter of credit re-
quired under paragraph (i)(1)(ii) shall 
be guaranteed by a bank or similar in-
stitution that is supervised by the Fed-
eral government or a State government 
and shall remain in effect for 3 months 
after the month in which the postpone-
ment expires. 

(4) During the period of any post-
ponement of applicability with respect 
to a plan under this paragraph (i), 
paragraph (c) of this section shall 
apply to such plan as if such plan were 
an employee welfare benefit plan. 

[61 FR 41233, Aug. 7, 1996, as amended at 62 
FR 62936, Nov. 25, 1997]
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SUBCHAPTER C—REPORTING AND DISCLOSURE UNDER THE 
EMPLOYEE RETIREMENT INCOME SECURITY ACT OF 1974

PART 2520—RULES AND REGULA-
TIONS FOR REPORTING AND DIS-
CLOSURE

Subpart A—General Reporting and 
Disclosure Requirements

Sec.
2520.101–1 Duty of reporting and disclosure. 
2520.101–2 Annual reporting by multiple em-

ployer welfare arrangements and certain 
other entities offering or providing cov-
erage for medical care to the employees 
of two or more employers.

Subpart B—Contents of Plan Descriptions 
and Summary Plan Descriptions

2520.102–1 [Reserved] 
2520.102–2 Style and format of summary 

plan description. 
2520.102–3 Contents of summary plan de-

scription. 
2520.102–4 Option for different summary 

plan descriptions.

Subpart C—Annual Report Requirements

2520.103–1 Contents of the annual report. 
2520.103–2 Contents of the annual report for 

a group insurance arrangement. 
2520.103–3 Exemption from certain annual 

reporting requirements for assets held in 
a common or collective trust. 

2520.103–4 Exemption from certain annual 
reporting requirements for assets held in 
an insurance company pooled separate 
account. 

2520.103–5 Transmittal and certification of 
information to plan administrator for 
annual reporting purposes. 

2520.103–6 Definition of reportable trans-
action for Annual Return/Report. 

2520.103–8 Limitation on scope of account-
ant’s examination. 

2520.103–9 Direct filing for bank or insur-
ance carrier trusts and accounts. 

2520.103–10 Annual report financial sched-
ules. 

2520.103–11 Assets held for investment pur-
poses. 

2520.103–12 Limited exemption and alter-
native method of compliance for annual 
reporting of investments in certain enti-
ties.

Subpart D—Provisions Applicable to Both 
Reporting and Disclosure Requirements

2520.104–1 General. 
2520.104–2—2520.104–3 [Reserved] 

2520.104–4 Alternative method of compliance 
for certain successor pension plans. 

2520.104–5—2520.104–6 [Reserved] 
2520.104–20 Limited exemption for certain 

small welfare plans. 
2520.104–21 Limited exemption for certain 

group insurance arrangements. 
2520.104–22 Exemption from reporting and 

disclosure requirements for apprentice-
ship and training plans. 

2520.104–23 Alternative method of compli-
ance for pension plans for certain se-
lected employees. 

2520.104–24 Exemption for welfare plans for 
certain selected employees. 

2520.104–25 Exemption from reporting and 
disclosure for day care centers. 

2520.104–26 Limited exemption for certain 
unfunded dues financed welfare plans 
maintained by employee organizations. 

2520.104–27 Alternative method of compli-
ance for certain unfunded dues financed 
pension plans maintained by employee 
organizations. 

2520.104–28 [Reserved] 
2520.104–41 Simplified annual reporting re-

quirements for plans with fewer than 100 
participants. 

2520.104–42 Waiver of certain actuarial infor-
mation in the annual report. 

2520.104–43 Exemption from annual report-
ing requirement for certain group insur-
ance arrangements. 

2520.104–44 Limited exemption and alter-
native method of compliance for annual 
reporting by unfunded plans and by cer-
tain insured plans. 

2520.104–45 [Reserved] 
2520.104–46 Waiver of examination and re-

port of an independent qualified public 
accountant for employee benefit plans 
with fewer than 100 participants. 

2520.104–47 Limited exemption and alter-
native method of compliance for filing of 
insurance company financial reports. 

2520.104–48 Alternative method of compli-
ance for model simplified employee pen-
sions—IRS Form 5305–SEP. 

2520.104–49 Alternative method of compli-
ance for certain simplified employee pen-
sions. 

2520.104–50 Short plan years, deferral of ac-
countant’s examination and report.

Subpart E—Reporting Requirements

2520.104a–1 Filing with the Secretary of 
Labor. 

2520.104a–2—2520.104a–4 [Reserved] 
2520.104a–5 Annual report filing require-

ments. 
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1 Section 1421(d)(1) of the Small Business 
Job Protection Act of 1996 (Pub. L. 104–188) 
created a new section 101(g) of ERISA relat-
ing to Simple Retirement Accounts. Subse-
quently, section 101(e)(1) of HIPAA also cre-
ated a new section 101(g) of ERISA relating 
to MEWA reporting. Accordingly, when re-
ferring to section 101(g) of ERISA relating to 
MEWA reporting, this document cites sec-
tion 101(g){h} of ERISA.

2520.104a–6 Annual reporting for plans which 
are part of a group insurance arrange-
ment. 

2520.104a–7 [Reserved] 
2520.104a–8 Requirement to furnish docu-

ments to the Secretary of Labor on re-
quest.

Subpart F—Disclosure Requirements

2520.104b–1 Disclosure. 
2520.104b–2 Summary plan description. 
2520.104b–3 Summary of material modifica-

tions to the plan and changes in the in-
formation required to be included in the 
summary plan description. 

2520.104b–4 Alternative methods of compli-
ance for furnishing the summary plan de-
scription and summaries of material 
modifications of a pension plan to a re-
tired participant, a separated participant 
with vested benefits, and a beneficiary 
receiving benefits. 

2520.104b–10 Summary Annual Report. 
2520.104b–30 Charges for documents.

Subpart G—Recordkeeping Requirements

2520.107–1 Use of electronic media for main-
tenance and retention or records.

AUTHORITY: Secs. 101, 102, 103, 104, 105, 109, 
110, 111(b)(2), 111(c), 502(c)(5), 505, 701–703, 711–
713, 731–734 Pub. L. 93–406, 88 Stat. 840–852 and 
894 (29 U.S.C. 1021–1025, 1029–1031, 1135, 1171–
1173, 1181–1183, 1191–1194), as amended by Pub. 
L. 104–191, 101 Stat. 1936 and Pub. L. 104–204, 
101 Stat. 2944; Secretary of Labor’s Order No. 
27–74, 13–76, 1–87, and Labor Management 
Services Administration Order 2–6. 

Sections 2520.102–3, 2520.104b–1 and 
2520.104b–3 are also issued under sec. 101(a), 
(c) and (g)(4) of Pub. L. 104–191, 110 Stat. 1936, 
1939, 1951 and 1955 and sec. 603 of Pub. L. 104–
204, 110 Stat. 2935 (29 U.S.C. 1185 and 1191c).

EFFECTIVE DATE NOTE: At 67 FR 17274, Apr. 
9, 2002, the authority for part 2520 was re-
vised, effective Oct. 9, 2002. For the conven-
ience of the user, the revised text is set forth 
as follows:

AUTHORITY: Secs. 101, 102, 103, 104, 105, 107, 
109, 110, 111(b)(2), 111(c), 209, and 505, Pub. L. 
93–406, 88 Stat. 840–52, 865, 893 and 894 (29 
U.S.C. 1021–1025, 1027, 1029–31, 1059, 1134 and 
1135); Secretary of Labor’s Order No. 27–74, 
13–76, 1–87, and Labor Management Services 
Administration Order 2–6. Sections 2520.102–
3, 2520.104b–1 and 2520.104b–3 also are issued 
under sec. 101(a), (c) and (g)(4) of Pub. L. 104–
191, 110 Stat. 1936, 1939, 1951 and 1955 and, sec. 
603 of Pub. L. 104–204, 110 Stat. 2935 (29 U.S.C. 
1185 and 1191c). Sections 2520.104b–1 and 
2520.107 are also issued under the authority 
of sec. 1510 of Pub. L. 105–37, 111 Stat. 1114.

Subpart A—General Reporting 
and Disclosure Requirements

§ 2520.101–1 Duty of reporting and dis-
closure. 

The procedures for implementing the 
plan administrator’s duty of reporting 
to the Secretary of Labor and dis-
closing information to participants and 
beneficiaries are located in subparts D, 
E and F of this part. 

(Approved by the Office of Management and 
Budget under control number 1210–0016) 

[41 FR 16962, Apr. 23, 1976, as amended at 46 
FR 62845, Dec. 29, 1981]

§ 2520.101–2 Annual reporting by mul-
tiple employer welfare arrange-
ments and certain other entities of-
fering or providing coverage for 
medical care to the employees of 
two or more employers. 

(a) Basis and scope. Section 101(g){h} 1 
of the Act permits the Secretary of 
Labor to require, by regulation, mul-
tiple employer welfare arrangements 
(MEWAs) providing benefits that con-
sist of medical care (within the mean-
ing of section 733(a)(2) of the Act), and 
that are not group health plans, to re-
port, not more frequently than annu-
ally, in such form and manner as the 
Secretary may require, for the purpose 
of determining the extent to which the 
requirements of part 7 of the Act are 
being carried out in connection with 
such benefits. Section 734 of the Act 
provides that the Secretary may pro-
mulgate such regulations as may be 
necessary or appropriate to carry out 
the provisions of part 7 of the Act. This 
section sets out requirements for an-
nual reporting by MEWAs that provide 
benefits that consist of medical care 
and by certain entities that claim not 
to be a MEWA solely due to the excep-
tion in section 3(40)(A)(i) of the Act 
(Entities Claiming Exception or ECEs). 
These requirements apply regardless of
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whether the MEWA or ECE is a group 
health plan.

(b) Definitions. As used in this sec-
tion, the following definitions apply: 

Administrator means— 
(1) The person specifically so des-

ignated by the terms of the instrument 
under which the MEWA or ECE is oper-
ated; 

(2) If the MEWA or ECE is a group 
health plan and the administrator is 
not so designated, the plan sponsor (as 
defined in section 3(16)(B) of the Act); 
or 

(3) In the case of a MEWA or ECE for 
which an administrator is not des-
ignated and a plan sponsor cannot be 
identified, the person or persons actu-
ally responsible (whether or not so des-
ignated under the terms of the instru-
ment under which the MEWA or ECE is 
operated) for the control, disposition, 
or management of the cash or property 
received by or contributed to the 
MEWA or ECE, irrespective of whether 
such control, disposition, or manage-
ment is exercised directly by such per-
son or persons or indirectly through an 
agent, custodian, or trustee designated 
by such person or persons. 

Entity Claiming Exception (ECE) 
means an entity that claims it is not a 
MEWA due to the exception in section 
3(40)(A)(i) of the Act. (In general, this 
exception is for entities that are estab-
lished and maintained under or pursu-
ant to one or more agreements that the 
Secretary finds to be collective bar-
gaining agreements). 

Group health plan means a group 
health plan within the meaning of sec-
tion 733(a) of the Act and § 2590.701–2. 

Health insurance issuer means a health 
insurance issuer within the meaning of 
section 733(b)(2) of the Act and 
§ 2590.701–2. 

Medical care means medical care with-
in the meaning of section 733(a)(2) of 
the Act and § 2590.701–2. 

Multiple employer welfare arrangement 
(MEWA) means a multiple employer 
welfare arrangement within the mean-
ing of section 3(40) of the Act. 

Origination means the occurrence of 
any of the following three events (and 
a MEWA or ECE is considered to have 
been originated when any of the fol-
lowing three events occurs)— 

(1) The MEWA or ECE first begins of-
fering or providing coverage for med-
ical care to the employees of two or 
more employers (including one or more 
self-employed individuals); 

(2) The MEWA or ECE begins offering 
or providing coverage for medical care 
to the employees of two or more em-
ployers (including one or more self-em-
ployed individuals) after a merger with 
another MEWA or ECE (unless all of 
the MEWAs or ECEs that participate in 
the merger previously were last origi-
nated at least three years prior to the 
merger); or 

(3) The number of employees receiv-
ing coverage for medical care under the 
MEWA or ECE is at least 50 percent 
greater than the number of such em-
ployees on the last day of the previous 
calendar year (unless the increase is 
due to a merger with another MEWA or 
ECE under which all MEWAs and ECEs 
that participate in the merger were 
last originated at least three years 
prior to the merger). 

(c) Persons required to report—(1) Gen-
eral rule. Except as provided in para-
graph (c)(2) of this section, the fol-
lowing persons are required to report 
under this section— 

(i) The administrator of a MEWA 
that offers or provides benefits con-
sisting of medical care, regardless of 
whether the entity is a group health 
plan; and 

(ii) The administrator of an ECE that 
offers or provides benefits consisting of 
medical care during the first three 
years after the ECE is originated. 

(2) Exception. Nothing in this para-
graph (c) shall be construed to require 
reporting under this section by the ad-
ministrator of a MEWA or ECE if the 
MEWA or ECE is licensed or authorized 
to operate as a health insurance issuer 
in every State in which it offers or pro-
vides coverage for medical care to em-
ployees. 

(3) Construction. For purposes of this 
section, the following rules of con-
struction apply— 

(i) Whether or not an entity is a 
MEWA or ECE is determined by the ad-
ministrator acting in good faith. 
Therefore, if an administrator makes a 
good faith determination at the time 
when a filing under this section would 
otherwise be required that the entity is 
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maintained pursuant to one or more 
collective bargaining agreements, the 
entity is an ECE, and the adminis-
trator of the ECE is not required to file 
if its most recent origination was more 
than three years. Even if the entity is 
later determined to be a MEWA, filings 
are not required prior to the deter-
mination that the entity is a MEWA if 
at the time the filings were otherwise 
due, the administrator made a good 
faith determination that the entity 
was an ECE. However, filings are re-
quired for years after the determina-
tion that the entity is a MEWA. 

(ii) In contrast, while an administra-
tor’s good faith determination that an 
entity is an ECE may eliminate the re-
quirement that the administrator of 
the entity file under this section for 
more than three years after the enti-
ty’s origination date, the administra-
tor’s determination, nonetheless, does 
not affect the applicability of State 
law to the entity. Accordingly, incor-
rectly claiming the exception may 
eliminate the need to file under this 
section, if the claiming of the excep-
tion is done in good faith. However, the 
claiming of the exception for ECEs 
under this filing requirement does not 
prevent the application of State law to 
an entity that is later determined to be 
a MEWA. This is because the filing, or 
the failure to file, under this section 
does not in any way affect the applica-
tion of State law to a MEWA. 

(d) Information to be reported. (1) The 
annual report required by this section 
shall consist of a completed copy of the 
Form M–1 ‘‘Annual Report for Multiple 
Employer Welfare Arrangements 
(MEWAs) and Certain Entities Claim-
ing Exception (ECEs)’’ (Form M–1) and 
any additional statements required in 
the instructions to the Form M–1. This 
report is available by calling 1–800–998–
7542 and on the Internet at http:/
/www.dol.gov/dol/pwba. 

(2) The Secretary may reject any fil-
ing under this section if the Secretary 
determines that the filing is incom-
plete, in accordance with § 2560.502c–5. 

(3) If the Secretary rejects a filing 
under paragraph (d)(2) of this section, 
and if a revised filing satisfactory to 
the Secretary is not submitted within 
45 days after the notice of rejection, 
the Secretary may bring a civil action 

for such relief as may be appropriate 
(including penalties under section 
502(c)(5) of the Act and § 2560.502c–5). 

(e) Timing—(1) Period to be Reported. A 
completed copy of the Form M–1 is re-
quired to be filed for each calendar 
year during all or part of which the 
MEWA or ECE offers or provides cov-
erage for medical care to the employ-
ees of two or more employers (includ-
ing one or more self-employed individ-
uals). 

(2) Filing deadline—(i) General March 1 
filing due date. Subject to the transi-
tion rule described in paragraph 
(e)(2)(ii) of this section, a completed 
copy of the Form M–1 is required to be 
filed on or before each March 1 that fol-
lows a period to be reported (as de-
scribed in paragraph (e)(1) of this sec-
tion). However, if March 1 is a Satur-
day, Sunday, or federal holiday, the 
form must be filed no later than the 
next business day. 

(ii) Transition rule for Year 2000 filings. 
For the year 1999 period to be reported, 
a completed copy of the Form M–1 is 
required to be filed no later than May 
1, 2000. 

(iii) Special rule requiring a 90–Day 
Origination Report when a MEWA or 
ECE is originated—(A) In general. Sub-
ject to paragraph (e)(2)(ii)(B) of this 
section, when a MEWA or ECE is origi-
nated, the administrator of the MEWA 
or ECE is also required to file a com-
pleted copy of the Form M–1 within 90 
days of the origination date (unless 90 
days after the origination date is a 
Saturday, Sunday, or federal holiday, 
in which case the form must be filed no 
later than the next business day). 

(B) Exceptions. (1) Paragraph 
(d)(2)(ii)(A) of this section does not 
apply if the origination occurred be-
tween October 1 and December 31. 

(2) Paragraph (d)(2)(ii)(A) of this sec-
tion does not apply before May 1, 2000. 
Therefore, for an entity that is origi-
nated, for example, on January 1, 2000, 
no 90–day origination report is re-
quired. Nonetheless, for an entity 
originated, for example, on April 1, 
2000, a 90–day origination report is re-
quired to be completed and filed no 
later than June 30, 2000. 

(iv) Extensions. An extension may be 
granted for filing a report if the admin-
istrator complies with the extension 
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procedure prescribed in the Instruc-
tions to the Form M–1. 

(f) Filing address. A completed copy of 
the Form M–1 is filed with the Sec-
retary by sending it to the address pre-
scribed in the Instructions to the Form 
M–1. 

(g) Civil penalties and procedures. For 
information on civil penalties under 
section 502(c)(5) of the Act for persons 
who fail to file the information re-
quired under this section (including a 
transition rule applicable to filings due 
in the year 2000), see § 2560.502c–5. For 
information relating to administrative 
hearings and appeals in connection 
with the assessment of civil penalties 
under section 502(c)(5) of the Act, see 
§ 2570.90 et seq. 

(h) Examples. The rules of this section 
are illustrated by the following exam-
ples:

Example 1. (i) MEWA A began offering cov-
erage for medical care to the employees of 
two or more employers July 1, 1989 (and con-
tinuous to offer such coverage). MEWA A 
does not claim the exception under section 
3(40)(A)(i) of ERISA. 

(ii) In this Example 1, the administrator of 
MEWA A must file a completed copy of the 
Form M–1 by May 1, 2000. Furthermore, the 
administrator of MEWA A must file the 
Form M–1 annually by every March 1 there-
after.

Example 2. (i) ECE B began offering cov-
erage for medical care to the employees of 
two or more employers on January 1, 1992. 
ECE B has not been involved in any mergers 
and in 1999 the number of employees to 
which ECE B provides coverage for medical 
care is not at least 50 percent greater than 
the number of such employees on December 
31, 1998. 

(ii) In this Example 2, ECE B was originated 
was on January 1, 1992 has not been origi-
nated since then. Therefore, the adminis-
trator of ECE B is not required to file a 
Form M–1 on May 1, 2000 because the last 
time the ECE B was originated was January 
1, 1992 which more than 3 years prior to May 
1, 2000.

Example 3. (i) ECE C began offering cov-
erage for medical care to the employees of 
two or more employers on July 1, 1998. 

(ii) In this Example 3, the administrator of 
ECE C must file a completed copy of the 
Form M–1 by May 1, 2000 because the last 
date A was originated was July 1, 1998, which 

is less than 3 years prior to the May 1, 2000 
due date. Furthermore, the administrator of 
ECE C must file a year 2000 annual report by 
March 1, 2001 (because July 1, 1998 is less 
than three years prior to March 1, 2001). 
However, if ECE C is not involved in any 
mergers that would result in a new origina-
tion date and if ECE C does not experience a 
growth of 50 percent or more in the number 
of employees to which ECE C provides cov-
erage from the last day of the previous cal-
endar year to any day in the current cal-
endar year, then no Form M–1 report is re-
quired to be filed after March 1, 2001.

Example 4. (i) MEWA D begins offering cov-
erage to the employees of two or more em-
ployers on January 1, 2000. MEWA D is li-
censed or authorized to operate as a health 
insurance issuer in every State in which it 
offers coverage for medical care to employ-
ees. 

(ii) In this Example 4, the administrator of 
MEWA D is not required to file Form M–1 on 
May 1, 2000 because it is licensed or author-
ized to operate as a health insurance issuer 
in every State in which it offers coverage for 
medical care to employees.

Example 5. (i) MEWA E is originated on 
September 1, 2000. 

(ii) In this Example 5, because MEWA E was 
originated on September 1, 2000, the adminis-
trator of MEWA E must file a completed 
copy of the Form M–1 on or before November 
30, 2000 (which is 90 days after the origina-
tion date). In addition, the administrator of 
MEWA E must file a completed copy of the 
Form M–1 annually by every March 1 there-
after.

(i) Compliance dates—(1) Subject to 
paragraph (i)(2) of this section, reports 
filed pursuant to this reporting re-
quirement are first due by May 1, 2000. 
(Therefore, on May 1, 2000, filings are 
due with respect to MEWAs or ECEs 
that provided coverage in calendar 
year 1999.) 

(2) 90-Day Origination Reports (de-
scribed in paragraph (e)(2)(ii) of this 
section) are first due by May 1, 2000. 
Therefore, for an entity that is origi-
nated, for example, on January 1, 2000, 
no 90-day origination report is re-
quired. Nonetheless, for an entity 
originated, for example, on April 1, 
2000, a 90-day origination report is re-
quired to be completed and filed no 
later than June 30, 2000.
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[65 FR 7163, Feb. 11, 2000]

VerDate Sep<04>2002 09:01 Sep 13, 2002 Jkt 197111 PO 00000 Frm 00380 Fmt 8010 Sfmt 8006 Y:\SGML\197111T.XXX 197111T E
R

11
F

E
00

.0
14

<
/G

P
H

>



381

Pension and Welfare Benefits Admin., Labor § 2520.102–2

Subpart B—Contents of Plan De-
scriptions and Summary Plan 
Descriptions

§ 2520.102–1 [Reserved]

§ 2520.102–2 Style and format of sum-
mary plan description. 

(a) Method of presentation. The sum-
mary plan description shall be written 
in a manner calculated to be under-
stood by the average plan participant 
and shall be sufficiently comprehensive 
to apprise the plan’s participants and 
beneficiaries of their rights and obliga-
tions under the plan. In fulfilling these 
requirements, the plan administrator 
shall exercise considered judgment and 
discretion by taking into account such 
factors as the level of comprehension 
and education of typical participants 
in the plan and the complexity of the 
terms of the plan. Consideration of 
these factors will usually require the 
limitation or elimination of technical 
jargon and of long, complex sentences, 
the use of clarifying examples and il-
lustrations, the use of clear cross ref-
erences and a table of contents. 

(b) General format. The format of the 
summary plan description must not 
have the effect to misleading, misin-
forming or failing to inform partici-
pants and beneficiaries. Any descrip-
tion of exception, limitations, reduc-
tions, and other restrictions of plan 
benefits shall not be minimized, ren-
dered obscure or otherwise made to ap-
pear unimportant. Such exceptions, 
limitations, reductions, or restrictions 
of plan benefits shall be described or 
summarized in a manner not less 
prominent than the style, captions, 
printing type, and prominence used to 
describe or summarize plan benefits. 
The advantages and disadvantages of 
the plan shall be presented without ei-
ther exaggerating the benefits or mini-
mizing the limitations. The description 
or summary of restrictive plan provi-
sions need not be disclosed in the sum-
mary plan description in close conjunc-
tion with the description or summary 
of benefits, provided that adjacent to 
the benefit description the page on 
which the restrictions are described is 
noted. 

(c) Foreign languages. In the case of 
either— 

(1) A plan that covers fewer than 100 
participants at the beginning of a plan 
year, and in which 25 percent or more 
of all plan participants are literate 
only in the same non-English language, 
or 

(2) A plan which covers 100 or more 
participants at the beginning of the 
plan year, and in which the lesser of (i) 
500 or more participants, or (ii) 10% or 
more of all plan participants are lit-
erate only in the same non-English lan-
guage, so that a summary plan descrip-
tion in English would fail to inform 
these participants adequately of their 
rights and obligations under the plan, 
the plan administrator for such plan 
shall provide these participants with 
an English-language summary plan de-
scription which prominently displays a 
notice, in the non-English language 
common to these participants, offering 
them assistance. The assistance pro-
vided need not involve written mate-
rials, but shall be given in the non-
English language common to these par-
ticipants and shall be calculated to 
provide them with a reasonable oppor-
tunity to become informed as to their 
rights and obligations under the plan. 
The notice offering assistance con-
tained in the summary plan description 
shall clearly set forth in the non-
English language common to such par-
ticipants offering them assistance. The 
assistance provided need not involve 
written materials, but shall be given in 
the non-English language common to 
these participants and shall be cal-
culated to provide them with a reason-
able opportunity to become informed 
as to their rights and obligations under 
the plan. The notice offering assistance 
contained in the summary plan de-
scription shall clearly set forth in the 
non-English language common to such 
participants the procedures they must 
follow in order to obtain such assist-
ance.

Example. Employer A maintains a pension 
plan which covers 1000 participants. At the 
beginning of a plan year five hundred of Em-
ployer A’s covered employees are literate 
only in Spanish, 101 are literate only in Viet-
namese, and the remaining 399 are literate in 
English. Each of the 1000 employees receives 
a summary plan description in English, con-
taining an assistance notice in both Spanish 
and Vietnamese stating the following: 
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‘‘This booklet contains a summary in 
English of your plan rights and benefits 
under Employer A Pension Plan. If you have 
difficulty understanding any part of this 
booklet, contact Mr. John Doe, the plan ad-
ministrator, at his office in Room 123, 456 
Main St., Anywhere City, State 20001. Office 
hours are from 8:30 A.M. to 5:00 P.M. Monday 
through Friday. You may also call the plan 
administrator’s office at (202) 555–2345 for as-
sistance.’’

[42 FR 37180, July 19, 1977]

§ 2520.102–3 Contents of summary plan 
description. 

Section 102 of the Act specifies infor-
mation that must be included in the 
summary plan description. The sum-
mary plan description must accurately 
reflect the contents of the plans as of 
the date not earlier than 120 days prior 
to the date such summary plan descrip-
tion is disclosed. The following infor-
mation shall be included in the sum-
mary plan description of both em-
ployee welfare benefit plans and em-
ployee pension benefit plans, except as 
stated otherwise in paragraphs (j) 
through (n): 

(a) The name of the plan, and, if dif-
ferent, the name by which the plan is 
commonly known by its participants 
and beneficiaries; 

(b) The name and address of— 
(1) In the case of a single employer 

plan, the employer whose employees 
are covered by the plan, 

(2) In the case of a plan maintained 
by an employee organization for its 
members, the employee organization 
that maintains the plan, 

(3) In the case of a collectively-bar-
gained plan established or maintained 
by one or more employers and one or 
more employee organizations, the asso-
ciation, committee, joint board of 
trustees, parent or most significantly 
employer of a group of employers all of 
which contribute to the same plan, or 
other similar representative of the par-
ties who established or maintain the 
plan, as well as 

(i) A statement that a complete list 
of the employers and employee organi-
zations sponsoring the plan may be ob-
tained by participants and bene-
ficiaries upon written request to the 
plan administrator, and is available for 
examination by participants and bene-

ficiaries, as required by §§ 2520.104b–1 
and 2520.104b–30; or 

(ii) A statement that participants 
and beneficiaries may receive from the 
plan administrator, upon written re-
quest, information as to whether a par-
ticular employer or employee organiza-
tion is a sponsor of the plan and, if the 
employer or employee organization is a 
plan sponsor, the sponsor’s address. 

(4) In the case of a plan established or 
maintained by two or more employers, 
the association, committee, joint board 
of trustees, parent or most significant 
employer of a group of employers all of 
which contribute to the same plan, or 
other similar representative of the par-
ties who established or maintain the 
plan, as well as 

(i) A statement that a complete list 
of the employers sponsoring the plan 
may be obtained by participants and 
beneficiaries upon written request to 
the plan administrator, and is avail-
able for examination by participants 
and beneficiaries, as required by 
§§ 2520.104b–1 and 2520.104b–30, or, 

(ii) A statement that participants 
and beneficiaries may receive from the 
plan administrator, upon written re-
quest, information as to whether a par-
ticular employer is a sponsor of the 
plan and, if the employer is a plan 
sponsor, the sponsor’s address. 

(c) The employer identification num-
ber (EIN) assigned by the Internal Rev-
enue Service to the plan sponsor and 
the plan number assigned by the plan 
sponsor. (For further detailed expla-
nation, see the instructions to the plan 
description Form EBS–1 and ‘‘Identi-
fication Numbers Under ERISA’’ (Publ. 
1004), published jointly by DOL, IRS, 
and PBGC); 

(d) The type of pension or welfare 
plan, e.g. pension plans—defined ben-
efit, defined contribution, 401(k), cash 
balance, money purchase, profit shar-
ing, ERISA section 404(c) plan, etc., 
and for welfare plans—group health 
plans, disability, pre-paid legal serv-
ices, etc. 

(e) The type of administration of the 
plan, e.g., control administration, in-
surer administration, etc.; 

(f) The name, business address and 
business telephone number of the plan 
administrator as that term is defined 
by section 3(16) of the Act; 
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(g) The name of the person des-
ignated as agent for service of legal 
process, and the address at which proc-
ess may be served on such person, and 
in addition, a statement that service of 
legal process may be made upon a plan 
trustee or the plan administrator; 

(h) The name, title and address of the 
principal place of business of each 
trustee of the plan; 

(i) If a plan is maintained pursuant 
to one or more collective bargaining 
agreements, a statement that the plan 
is so maintained, and that a copy of 
any such agreement may be obtained 
by participants and beneficiaries upon 
written request to the plan adminis-
trator, and is available for examination 
by participants and beneficiaries, as re-
quired by §§ 2520.104b–1 and 2520.104b–30. 
For the purpose of this paragraph, a 
plan is maintained pursuant to a col-
lective bargaining agreement if such 
agreement controls any duties, rights 
or benefits under the plan, even though 
such agreement has been superseded in 
part for other purposes; 

(j) The plan’s requirements respect-
ing eligibility for participation and for 
benefits. The summary plan descrip-
tion shall describe the plan’s provisions 
relating to eligibility to participate in 
the plan and the information identified 
in paragraphs (j)(1), (2) and (3) of this 
section, as appropriate. 

(1) For employee pension benefit 
plans, it shall also include a statement 
describing the plan’s normal retire-
ment age, as that term is defined in 
section 3(24) of the Act, and a state-
ment describing any other conditions 
which must be met before a participant 
will be eligible to receive benefits. 
Such plan benefits shall be described or 
summarized. In addition, the summary 
plan description shall include a de-
scription of the procedures governing 
qualified domestic relations order 
(QDRO) determinations or a statement 
indicating that participants and bene-
ficiaries can obtain, without charge, a 
copy of such procedures from the plan 
administrator. 

(2) For employee welfare benefit 
plans, it shall also include a statement 
of the conditions pertaining to eligi-
bility to receive benefits, and a de-
scription or summary of the benefits. 
In the case of a welfare plan providing 

extensive schedules of benefits (a group 
health plan, for example), only a gen-
eral description of such benefits is re-
quired if reference is made to detailed 
schedules of benefits which are avail-
able without cost to any participant or 
beneficiary who so requests. In addi-
tion, the summary plan description 
shall include a description of the proce-
dures governing qualified medical child 
support order (QMCSO) determinations 
or a statement indicating that partici-
pants and beneficiaries can obtain, 
without charge, a copy of such proce-
dures from the plan administrator. 

(3) For employee welfare benefit 
plans that are group health plans, as 
defined in section 733(a)(1) of the Act, 
the summary plan description shall in-
clude a description of: any cost-sharing 
provisions, including premiums, 
deductibles, coinsurance, and copay-
ment amounts for which the partici-
pant or beneficiary will be responsible; 
any annual or lifetime caps or other 
limits on benefits under the plan; the 
extent to which preventive services are 
covered under the plan; whether, and 
under what circumstances, existing 
and new drugs are covered under the 
plan; whether, and under what cir-
cumstances, coverage is provided for 
medical tests, devices and procedures; 
provisions governing the use of net-
work providers, the composition of the 
provider network, and whether, and 
under what circumstances, coverage is 
provided for out-of-network services; 
any conditions or limits on the selec-
tion of primary care providers or pro-
viders of speciality medical care; any 
conditions or limits applicable to ob-
taining emergency medical care; and 
any provisions requiring 
preauthorizations or utilization review 
as a condition to obtaining a benefit or 
service under the plan. In the case of 
plans with provider networks, the list-
ing of providers may be furnished as a 
separate document that accompanies 
the plan’s SPD, provided that the sum-
mary plan description contains a gen-
eral description of the provider net-
work and provided further that the 
SPD contains a statement that pro-
vider lists are furnished automatically, 
without charge, as a separate docu-
ment. 
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(k) In the case of an employee pen-
sion benefit plan, a statement describ-
ing any joint and survivor benefits pro-
vided under the plan, including any re-
quirement that an election be made as 
a condition to select or reject the joint 
and survivor annuity; 

(l) For both pension and welfare ben-
efit plans, a statement clearly identi-
fying circumstances which may result 
in disqualification, ineligibility, or de-
nial, loss, forfeiture, suspension, offset, 
reduction, or recovery (e.g., by exercise 
of subrogation or reimbursement 
rights) of any benefits that a partici-
pant or beneficiary might otherwise 
reasonably expect the plan to provide 
on the basis of the description of bene-
fits required by paragraphs (j) and (k) 
of this section. In addition to other re-
quired information, plans must include 
a summary of any plan provisions gov-
erning the authority of the plan spon-
sors or others to terminate the plan or 
amend or eliminate benefits under the 
plan and the circumstances, if any, 
under which the plan may be termi-
nated or benefits may be amended or 
eliminated; a summary of any plan pro-
visions governing the benefits, rights 
and obligations of participants and 
beneficiaries under the plan on termi-
nation of the plan or amendment or 
elimination of benefits under the plan, 
including, in the case of an employee 
pension benefit plan, a summary of any 
provisions relating to the accrual and 
the vesting of pension benefits under 
the plan upon termination; and a sum-
mary of any plan provisions governing 
the allocation and disposition of assets 
of the plan upon termination. Plans 
also shall include a summary of any 
provisions that may result in the impo-
sition of a fee or charge on a partici-
pant or beneficiary, or on an individual 
account thereof, the payment of which 
is a condition to the receipt of benefits 
under the plan. The foregoing sum-
maries shall be disclosed in accordance 
with the requirements under 29 CFR 
2520.102–2(b). 

(m) For an employee pension benefit 
plan the following information: 

(1) If the benefits of the plan are not 
insured under title IV of the Act, a 
statement of this fact, and reason for 
the lack of insurance; and 

(2) If the benefits of the plan are in-
sured under title IV of the Act, a state-
ment of this fact, a summary of the 
pension benefit guaranty provisions of 
title IV, and a statement indicating 
that further information on the provi-
sions of title IV can be obtained from 
the plan administrator or the Pension 
Benefit Guaranty Corporation. The ad-
dress of the PBGC shall be provided. 

(3) A summary plan description for a 
single-employer plan will be deemed to 
comply with paragraph (m)(2) of this 
section if it includes the following 
statement:

Your pension benefits under this plan are 
insured by the Pension Benefit Guaranty 
Corporation (PBGC), a federal insurance 
agency. If the plan terminates (ends) without 
enough money to pay all benefits, the PBGC 
will step in to pay pension benefits. Most 
people receive all of the pension benefits 
they would have received under their plan, 
but some people may lose certain benefits. 

The PBGC guarantee generally covers: (1) 
Normal and early retirement benefits; (2) 
disability benefits if you become disabled be-
fore the plan terminates; and (3) certain ben-
efits for your survivors. 

The PBGC guarantee generally does not 
cover: (1) Benefits greater than the max-
imum guaranteed amount set by law for the 
year in which the plan terminates; (2) some 
or all of benefit increases and new benefits 
based on plan provisions that have been in 
place for fewer than 5 years at the time the 
plan terminates; (3) benefits that are not 
vested because you have not worked long 
enough for the company; (4) benefits for 
which you have not met all of the require-
ments at the time the plan terminates; (5) 
certain early retirement payments (such as 
supplemental benefits that stop when you 
become eligible for Social Security) that re-
sult in an early retirement monthly benefit 
greater than your monthly benefit at the 
plan’s normal retirement age; and (6) non-
pension benefits, such as health insurance, 
life insurance, certain death benefits, vaca-
tion pay, and severance pay. 

Even if certain of your benefits are not 
guaranteed, you still may receive some of 
those benefits from the PBGC depending on 
how much money your plan has and on how 
much the PBGC collects from employers. 

For more information about the PBGC and 
the benefits it guarantees, ask your plan ad-
ministrator or contact the PBGC’s Technical 
Assistance Division, 1200 K Street N.W., 
Suite 930, Washington, D.C. 20005–4026 or call 
202–326–4000 (not a toll-free number). TTY/
TDD users may call the federal relay service
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toll-free at 1–800–877–8339 and ask to be con-
nected to 202–326–4000. Additional informa-
tion about the PBGC’s pension insurance 
program is available through the PBGC’s 
website on the Internet at http://
www.pbgc.gov.

(4) A summary plan description for a 
multiemployer plan will be deemed to 
comply with paragraph (m)(2) of this 
section if it includes the following 
statement:

Your pension benefits under this multiem-
ployer plan are insured by the Pension Ben-
efit Guaranty Corporation (PBGC), a federal 
insurance agency. A multiemployer plan is a 
collectively bargained pension arrangement 
involving two or more unrelated employers, 
usually in a common industry. 

Under the multiemployer plan program, 
the PBGC provides financial assistance 
through loans to plans that are insolvent. A 
multiemployer plan is considered insolvent 
if the plan is unable to pay benefits (at least 
equal to the PBGC’s guaranteed benefit 
limit) when due. 

The maximum benefit that the PBGC guar-
antees is set by law. Under the multiem-
ployer program, the PBGC guarantee equals 
a participant’s years of service multiplied by 
(1) 100% of the first $5 of the monthly benefit 
accrual rate and (2) 75% of the next $15. The 
PBGC’s maximum guarantee limit is $16.25 
per month times a participant’s years of 
service. For example, the maximum annual 
guarantee for a retiree with 30 years of serv-
ice would be $5,850. 

The PBGC guarantee generally covers: (1) 
Normal and early retirement benefits; (2) 
disability benefits if you become disabled be-
fore the plan becomes insolvent; and (3) cer-
tain benefits for your survivors. 

The PBGC guarantee generally does not 
cover: (1) Benefits greater than the max-
imum guaranteed amount set by law; (2) ben-
efit increases and new benefits based on plan 
provisions that have been in place for fewer 
than 5 years at the earlier of: (i) The date 
the plan terminates or (ii) the time the plan 
becomes insolvent; (3) benefits that are not 
vested because you have not worked long 
enough; (4) benefits for which you have not 
met all of the requirements at the time the 
plan becomes insolvent; and (5) non-pension 
benefits, such as health insurance, life insur-
ance, certain death benefits, vacation pay, 
and severance pay. 

For more information about the PBGC and 
the benefits it guarantees, ask your plan ad-
ministrator or contact the PBGC’s Technical 
Assistance Division, 1200 K Street, N.W., 
Suite 930, Washington, D.C. 20005–4026 or call 
202–326–4000 (not a toll-free number). TTY/
TDD users may call the federal relay service 
toll-free at 1–800–877–8339 and ask to be con-
nected to 202–326–4000. Additional informa-

tion about the PBGC’s pension insurance 
program is available through the PBGC’s 
website on the Internet at http://
www.pbgc.gov.

(n) In the case of an employee pen-
sion benfit plan, a description and ex-
planation of the plan provisions for de-
termining years of service for eligi-
bility to participate, vesting, and 
breaks in service, and years of partici-
pation for benefit accrual. The descrip-
tion shall state the service required to 
accrue full benefits and the manner in 
which accrual of benefits is prorated 
for employees failing to complete full 
service for a year. 

(o) In the case of a group health plan, 
within the meaning of section 607(1) of 
the Act, subject to the continuation 
coverage provisions of Part 6 of Title I 
of ERISA, a description of the rights 
and obligations of participants and 
beneficiaries with respect to continu-
ation coverage, including, among other 
things, information concerning quali-
fying events and qualified bene-
ficiaries, premiums, notice and elec-
tion requirements and procedures, and 
duration of coverage. 

(p) The sources of contributions to 
the plan—for example, employer, em-
ployee organization, employees—and 
the method by which the amount of 
contribution is calculated. Defined 
benefit pension plans may state with-
out further explanation that the con-
tribution is actuarially determined. 

(q) The identity of any funding me-
dium used for the accumulation of as-
sets through which benefits are pro-
vided. The summary plan description 
shall identify any insurance company, 
trust fund, or any other institution, or-
ganization, or entity which maintains 
a fund on behalf of the plan or through 
which the plan is funded or benefits are 
provided. If a health insurance issuer, 
within the meaning of section 733(b)(2) 
of the Act, is responsible, in whole or 
in part, for the financing or adminis-
tration of a group health plan, the 
summary plan description shall indi-
cate the name and address of the 
issuer, whether and to what extent 
benefits under the plan are guaranteed 
under a contract or policy of insurance 
issued by the issuer, and the nature of 
any administrative services (e.g., pay-
ment of claims) provided by the issuer. 
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(r) The date of the end of the year for 
purposes of maintaining the plan’s fis-
cal records; 

(s) The procedures governing claims 
for benefits (including procedures for 
obtaining preauthorizations, approvals, 
or utilization review decisions in the 
case of group health plan services or 
benefits, and procedures for filing 
claim forms, providing notifications of 
benefit determinations, and reviewing 
denied claims in the case of any plan), 
applicable time limits, and remedies 
available under the plan for the redress 
of claims which are denied in whole or 
in part (including procedures required 
under section 503 of Title I of the Act). 
The plan’s claims procedures may be 
furnished as a separate document that 
accompanies the plan’s SPD, provided 
that the document satisfies the style 
and format requirements of 29 CFR 
2520.102–2 and, provided further that 
the SPD contains a statement that the 
plan’s claims procedures are furnished 
automatically, without charge, as a 
separate document. 

(t)(1) The statement of ERISA rights 
described in section 104(c) of the Act, 
containing the items of information 
applicable to the plan included in the 
model statement of paragraph (t)(2) of 
this section. Items which are not appli-
cable to the plan are not required to be 
included. The statement may contain 
explanatory and descriptive provisions 
in addition to those prescribed in para-
graph (t)(2) of this section. However, 
the style and format of the statement 
shall not have the effect of misleading, 
misinforming or failing to inform par-
ticipants and beneficiaries of a plan. 
All such information shall be written 
in a manner calculated to be under-
stood by the average plan participant, 
taking into account factors such as the 
level of comprehension and education 
of typical participants in the plan and 
the complexity of the items required 
under this subparagraph to be included 
in the statement. Inaccurate, incom-
prehensible or misleading explanatory 
material will fail to meet the require-
ments of this section. The statement of 
ERISA rights (the model statement or 
a statement prepared by the plan), 
must appear as one consolidated state-
ment. If a plan finds it desirable to 
make additional mention of certain 

rights elsewhere in the summary plan 
description, it may do so. The sum-
mary plan description may state that 
the statement of ERISA rights is re-
quired by Federal law and regulation. 

(2) A summary plan description will 
be deemed to comply with the require-
ments of paragraph (t)(1) of this sec-
tion if it includes the following state-
ment; items of information which are 
not applicable to a particular plan 
should be deleted:

As a participant in (name of plan) you are 
entitled to certain rights and protections 
under the Employee Retirement Income Se-
curity Act of 1974 (ERISA). ERISA provides 
that all plan participants shall be entitled 
to: 

RECEIVE INFORMATION ABOUT YOUR PLAN AND 
BENEFITS 

Examine, without charge, at the plan ad-
ministrator’s office and at other specified lo-
cations, such as worksites and union halls, 
all documents governing the plan, including 
insurance contracts and collective bar-
gaining agreements, and a copy of the latest 
annual report (Form 5500 Series) filed by the 
plan with the U.S. Department of Labor and 
available at the Public Disclosure Room of 
the Pension and Welfare Benefit Administra-
tion. 

Obtain, upon written request to the plan 
administrator, copies of documents gov-
erning the operation of the plan, including 
insurance contracts and collective bar-
gaining agreements, and copies of the latest 
annual report (Form 5500 Series) and updated 
summary plan description. The adminis-
trator may make a reasonable charge for the 
copies. 

Receive a summary of the plan’s annual fi-
nancial report. The plan administrator is re-
quired by law to furnish each participant 
with a copy of this summary annual report. 

Obtain a statement telling you whether 
you have a right to receive a pension at nor-
mal retirement age (age * * *) and if so, 
what your benefits would be at normal re-
tirement age if you stop working under the 
plan now. If you do not have a right to a pen-
sion, the statement will tell you how many 
more years you have to work to get a right 
to a pension. This statement must be re-
quested in writing and is not required to be 
given more than once every twelve (12) 
months. The plan must provide the state-
ment free of charge. 

CONTINUE GROUP HEALTH PLAN COVERAGE 

Continue health care coverage for yourself, 
spouse or dependents if there is a loss of cov-
erage under the plan as a result of a quali-
fying event. You or your dependents may 
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have to pay for such coverage. Review this 
summary plan description and the docu-
ments governing the plan on the rules gov-
erning your COBRA continuation coverage 
rights. 

Reduction or elimination of exclusionary 
periods of coverage for preexisting condi-
tions under your group health plan, if you 
have creditable coverage from another plan. 
You should be provided a certificate of cred-
itable coverage, free of charge, from your 
group health plan or health insurance issuer 
when you lose coverage under the plan, when 
you become entitled to elect COBRA con-
tinuation coverage, when your COBRA con-
tinuation coverage ceases, if you request it 
before losing coverage, or if you request it up 
to 24 months after losing coverage. Without 
evidence of creditable coverage, you may be 
subject to a preexisting condition exclusion 
for 12 months (18 months for late enrollees) 
after your enrollment date in your coverage. 

PRUDENT ACTIONS BY PLAN FIDUCIARIES 

In addition to creating rights for plan par-
ticipants ERISA imposes duties upon the 
people who are responsible for the operation 
of the employee benefit plan. The people who 
operate your plan, called ‘‘fiduciaries’’ of the 
plan, have a duty to do so prudently and in 
the interest of you and other plan partici-
pants and beneficiaries. No one, including 
your employer, your union, or any other per-
son, may fire you or otherwise discriminate 
against you in any way to prevent you from 
obtaining a (pension, welfare) benefit or ex-
ercising your rights under ERISA. 

ENFORCE YOUR RIGHTS 

If your claim for a (pension, welfare) ben-
efit is denied or ignored, in whole or in part, 
you have a right to know why this was done, 
to obtain copies of documents relating to the 
decision without charge, and to appeal any 
denial, all within certain time schedules. 

Under ERISA, there are steps you can take 
to enforce the above rights. For instance, if 
you request a copy of plan documents or the 
latest annual report from the plan and do 
not receive them within 30 days, you may 
file suit in a Federal court. In such a case, 
the court may require the plan adminis-
trator to provide the materials and pay you 
up to $110 a day until you receive the mate-
rials, unless the materials were not sent be-
cause of reasons beyond the control of the 
administrator. If you have a claim for bene-
fits which is denied or ignored, in whole or in 
part, you may file suit in a state or Federal 
court. In addition, if you disagree with the 
plan’s decision or lack thereof concerning 
the qualified status of a domestic relations 
order or a medical child support order, you 
may file suit in Federal court. If it should 
happen that plan fiduciaries misuse the 
plan’s money, or if you are discriminated 

against for asserting your rights, you may 
seek assistance from the U.S. Department of 
Labor, or you may file suit in a Federal 
court. The court will decide who should pay 
court costs and legal fees. If you are success-
ful the court may order the person you have 
sued to pay these costs and fees. If you lose, 
the court may order you to pay these costs 
and fees, for example, if it finds your claim 
is frivolous. 

ASSISTANCE WITH YOUR QUESTIONS 

If you have any questions about your plan, 
you should contact the plan administrator. 
If you have any questions about this state-
ment or about your rights under ERISA, or 
if you need assistance in obtaining docu-
ments from the plan administrator, you 
should contact the nearest office of the Pen-
sion and Welfare Benefits Administration, 
U.S. Department of Labor, listed in your 
telephone directory or the Division of Tech-
nical Assistance and Inquiries, Pension and 
Welfare Benefits Administration, U.S. De-
partment of Labor, 200 Constitution Avenue 
N.W., Washington, D.C. 20210. You may also 
obtain certain publications about your 
rights and responsibilities under ERISA by 
calling the publications hotline of the Pen-
sion and Welfare Benefits Administration.

(u)(1) For a group health plan, as de-
fined in section 733(a)(1) of the Act, 
that provides maternity or newborn in-
fant coverage, a statement describing 
any requirements under federal or 
state law applicable to the plan, and 
any health insurance coverage offered 
under the plan, relating to hospital 
length of stay in connection with child-
birth for the mother or newborn child. 
If federal law applies in some areas in 
which the plan operates and state law 
applies in other areas, the statement 
should describe the different areas and 
the federal or state law requirements 
applicable in each. 

(2) In the case of a group health plan 
subject to section 711 of the Act, the 
summary plan description will be 
deemed to have complied with para-
graph (u)(1) of this section relating to 
the required description of federal law 
requirements if it includes the fol-
lowing statement in the summary plan 
description:

Group health plans and health insurance 
issuers generally may not, under Federal 
law, restrict benefits for any hospital length 
of stay in connection with childbirth for the 
mother or newborn child to less than 48 
hours following a vaginal delivery, or less 
than 96 hours following a cesarean section. 
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However, Federal law generally does not pro-
hibit the mother’s or newborn’s attending 
provider, after consulting with the mother, 
from discharging the mother or her newborn 
earlier than 48 hours (or 96 hours as applica-
ble). In any case, plans and issuers may not, 
under Federal law, require that a provider 
obtain authorization from the plan or the in-
surance issuer for prescribing a length of 
stay not in excess of 48 hours (or 96 hours).

(Approved by the Office of Management and 
Budget under control number 1210–0039) 

[42 FR 37180, July 19, 1977, as amended at 62 
FR 16984, Apr. 8, 1997; 62 FR 31695, June 10, 
1997; 62 FR 36205, July 7, 1997; 63 FR 48375, 
Sept. 9, 1998; 65 FR 70241, Nov. 21, 2000; 66 FR 
34994, July 2, 2001; 66 FR 36368, July 11, 2001]

§ 2520.102–4 Option for different sum-
mary plan descriptions. 

In some cases an employee benefit 
plan may provide different benefits for 
various classes of participants and 
beneficiaries. For example, a plan 
amendment altering benefits may 
apply to only those participants who 
are employees of an employer when the 
amendment is adopted and to employ-
ees who later become participants, but 
not to participants who no longer are 
employees when the amendment is 
adopted. (See § 2520.104b–4). Similarly, a 
plan may provide for different benefits 
for participants employed at different 
plants of the employer, or for different 
classes of participants in the same 
plant. In such cases the plan adminis-
trator may fulfill the requirement to 
furnish a summary plan description to 
participants covered under the plan 
and beneficiaries receiving benefits 
under the plan by furnishing to each 
member of each class of participants 
and beneficiaries a copy of a summary 
plan description appropriate to that 
class. Each summary plan description 
so prepared shall follow the style and 
format prescribed in § 2520.102–2, and 
shall contain all information which is 
required to be contained in the sum-
mary plan description under § 2520.102–
3. It may omit information which is 
not applicable to the class of partici-
pants or beneficiaries to which it is 
furnished. It should also clearly iden-
tify on the first page of the text the 
class of participants and beneficiaries 
for which it has been prepared and the 
plan’s coverage of other classes. If the 
classes which the employee benefit 

plan covers are too numerous to be 
listed adequately on the first page of 
the text of the summary plan descrip-
tion, they may be listed elsewhere in 
the text so long as the first page of the 
text contains a reference to the page or 
pages in the text which contain this in-
formation. 

[67 FR 775, Jan. 7, 2002]

Subpart C—Annual Report 
Requirements

SOURCE: 43 FR 10140, Mar. 10, 1978, unless 
otherwise noted.

§ 2520.103–1 Contents of the annual re-
port. 

(a) General. The administrator of a 
plan required to file an annual report 
in accordance with section 104(a)(1) of 
the Act shall include with the annual 
report the information prescribed in 
paragraph (a)(1) of this section or in 
the limited exemption or alternative 
method of compliance described in 
paragraph (a)(2) of this section. 

(1) The annual report shall contain 
the information prescribed in section 
103 of the Act. 

(2) Under the authority of sections 
104(a)(3) and 110 of the Act, a limited 
exemption or alternative method of 
compliance is prescribed for employee 
welfare and pension benefit plans, re-
spectively, which cover 100 or more 
participants at the beginning of the 
plan year. A plan electing the limited 
exemption or alternative method of 
compliance shall file an annual report 
containing the information prescribed 
in paragraph (b) of this section and 
shall furnish a summary annual report 
as prescribed in § 2520.104b–10. 

(b) Contents of the annual report for 
plans with 100 or more participants elect-
ing the limited exemption or alternative 
method of compliance. Except as pro-
vided in paragraph (d) of this section 
and in §§ 2520.103–2 and 2520.104–44, the 
annual report of an employee benefit 
plan covering 100 or more participants 
at the beginning of the plan year which 
elects the limited exemption or alter-
native method of compliance described 
in paragraph (a)(2) of this section shall 
include: 
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(1) A Form 5500 ‘‘Annual Return/Re-
port of Employee Benefit Plan’’ and 
any statements or schedules required 
to be attached to the form, completed 
in accordance with the instructions for 
the form, including Schedule A (Insur-
ance Information), Schedule B (Actu-
arial Information), Schedule C (Service 
Provider Information), Schedule D 
(DFE/Participating Plan Information), 
Schedule G (Financial Transaction 
Schedules), Schedule H (Financial In-
formation), Schedule R (Retirement 
Plan Information), and the other finan-
cial schedules described in § 2520.103–10. 
See the instructions for this form. 

(2) Separate financial statements (in 
addition to the information required by 
paragraph (b)(1) of this section), if such 
financial statements are prepared in 
order for the independent qualified 
public accountant to form the opinion 
required by section 103(a)(3)(A) of the 
Act and § 2520.103–1(b)(5). These state-
ments shall include the following: 

(i) A statement of assets and liabil-
ities at current value presented in com-
parative form for the beginning and 
end of the year. The statement of plan 
assets and liabilities shall include the 
assets and liabilities required to be re-
ported on the Form 5500; however, the 
assets and liabilities may be aggre-
gated into categories in a manner 
other than that used on Form 5500. 

(ii) Separate or combined statements 
of plan income and expenses and of 
changes in net assets which include the 
categories of income, expense, and 
changes in assets reqired to be reported 
on the Form 5500; however the income, 
expense, and changes in net assets may 
be aggregated into categories in a man-
ner other than that used on Form 5500. 

(3) Notes to the financial statements 
described in paragraph (b)(1) or (2) of 
this section which contain a descrip-
tion of the accounting principles and 
practices reflected in the financial 
statements and, if applicable, varianc-
es from generally accepted accounting 
principles; a description of the plan, in-
cluding any significant changes in the 
plan made during the period and the 
impact of such changes on benefits; the 
funding policy (including policy with 
respect to prior service cost) and any 
changes in such policy from the prior 
year, a description of material lease 

commitments, other commitments, 
and contingent liabilities; a descrip-
tion of agreements and transactions 
with persons known to be parties in in-
terest; a general description of prior-
ities upon termination of the plan; in-
formation concerning whether or not a 
tax ruling or determination letter has 
been obtained; an explanation of the 
differences, if any, between the infor-
mation contained in the separate fi-
nancial statements and the assets, li-
abilities, income, expenses and changes 
in the net assets as required to be re-
ported on the Form 5500, and any other 
matters necessary to fully and fairly 
present the financial condition of the 
plan. 

(4) In the case of a plan, some or all 
of the assets of which are held in a 
pooled separate account maintained by 
an insurance company, or a common or 
collective trust maintained by a bank 
or similar institution, a copy of the an-
nual statement of assets and liabilities 
of such account or trust for the fiscal 
year of the account or trust which ends 
with or within the plan year for which 
the annual report is made as required 
to be furnished to the administrator by 
such account or trust under § 2520.103–
5(c). Although the statement of assets 
and liabilities referred to in § 2520.103–
5(c) shall be considered part of the 
plan’s annual report, such statement of 
assets and liabilities need not be filed 
with the plan’s annual report. See 
§§ 2520.103–3 and 2520.103–4 for reporting 
requirements for plans some or all of 
the assets of which are held in a pooled 
separate account maintained by an in-
surance company, or a common or col-
lective trust maintained by a bank or 
similar institution. 

(5) A report of an independent quali-
fied public accountant. 

(i) Technical requirements. The ac-
countant’s report— 

(A) Shall be dated; 
(B) Shall be signed manually; 
(C) Shall indicate the city and state 

where issued; and 
(D) Shall identify without detailed 

enumeration the financial statements 
and schedules covered by the report. 

(ii) Representations as to the audit. The 
accountant’s report— 
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(A) Shall state whether the audit was 
made in accordance with generally ac-
cepted auditing standards; and 

(B) Shall designate any auditing pro-
cedures deemed necessary by the ac-
countant under the circumstances of 
the particular case which have been 
omitted, and the reasons for their 
omission. Authority for the omission of 
certain procedures which independent 
accountants might ordinarily employ 
in the course of an audit made for the 
purpose of expressing the opinions re-
quired by paragraph (b)(5)(iii) of this 
section is contained in §§ 2520.103–8 and 
2520.103–12. 

(iii) Opinion to be expressed. The ac-
countant’s report shall state clearly: 

(A) The opinion of the accountant in 
respect of the financial statements and 
schedules covered by the report and the 
accounting principles and practices re-
flected therein; and 

(B) The opinion of the accountant as 
to the consistency of the application of 
the accounting principles with the ap-
plication of such principles in the pre-
ceding year or as to any changes in 
such principles which have a material 
effect on the financial statements. 

(iv) Exceptions. Any matters to which 
the accountant takes exception shall 
be clearly identified, the exception 
thereto specifically and clearly stated, 
and, to the extent practicable, the ef-
fect of the matters to which the ac-
countant takes exception on the re-
lated financial statements given. The 
matters to which the accountant takes 
exception shall be further identified as 
(A) those that are the result of DOL 
regulations, and (B) all others. 

(c) Contents of the annual report for 
plans with fewer than 100 participants. 
Except as provided in paragraph (d) of 
this section and in §§ 2520.104–43 and 
2520.104a–6, the annual report of an em-
ployee benefit plan which covers fewer 
than 100 participants at the beginning 
of the plan year shall include a Form 
5500 ‘‘Annual Return/Report of Em-
ployee Benefit Plan’’ and any state-
ments or schedules required to be at-
tached to the form, completed in ac-
cordance with the instructions for the 
form, including Schedule A (Insurance 
Information), Schedule B (Actuarial 
Information), Schedule D (DFE/Partici-
pating Plan Information), Schedule I 

(Financial Information—Small Plan), 
and Schedule R (Retirement Plan In-
formation). See the instructions for 
this form. 

(d) Special rule. If a plan has between 
80 and 120 participants (inclusive) as of 
the beginning of the plan year, the plan 
administrator may elect to file the 
same category of annual report (i.e., 
the annual report for plans with 100 or 
more participants under paragraph (b) 
of this section or the annual report for 
plans with fewer than 100 participants 
under paragraph (c) of this section) 
that was filed for the previous plan 
year. 

(e) Plans which participate in a master 
trust. The plan administrator of a plan 
which participates in a master trust 
shall file an annual report on Form 
5500 in accordance with the instruc-
tions for the form relating to master 
trusts and master trust investment ac-
counts. For purposes of annual report-
ing, a master trust is a trust for which 
a regulated financial institution serves 
as trustee or custodian (regardless of 
whether such institution exercises dis-
cretionary authority or control re-
specting the management of assets 
held in the trust) and in which assets 
of more than one plan sponsored by a 
single employer or by a group of em-
ployers under common control are 
held. For purpose of this paragraph, a 
regulated financial institution is a 
bank, trust company, or similar finan-
cial institution regulated, supervised, 
and subject to periodic examination by 
a State or Federal agency. Common 
control is determined on the basis of 
all relevant facts and circumstances 
(whether or not such employers are in-
corporated). 

(f) Electronic filing. The Form 5500 
‘‘Annual Return/Report of Employee 
Benefit Plan’’ may be filed electroni-
cally or through other media in accord-
ance with the instructions accom-
panying the form, provided the plan ad-
ministrator maintains an original 
copy, with all required signatures, as 
part of the plan’s records. 

[43 FR 10140, Mar. 10, 1978, as amended at 45 
FR 51446, Aug. 1, 1980; 46 FR 61079, Dec. 15, 
1981; 51 FR 41288, Nov. 13, 1986; 54 FR 8627, 
Mar. 1, 1989; 65 FR 21080, Apr. 19, 2000]
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§ 2520.103–2 Contents of the annual re-
port for a group insurance arrange-
ment. 

(a) General. (1) A trust or other entity 
described in § 2520.104–43(b) that files an 
annual report for purposes of § 2520.104–
43 shall include in such report the 
items set forth in paragraph (b) of this 
section. 

(2) [Reserved] 
(b) Contents. (1) A Form 5500 ‘‘Annual 

Return/Report of Employee Benefit 
Plan’’ and any statements or schedules 
required to be attached to the form, 
completed in accordance with the in-
structions for the form, including 
Schedule A (Insurance Information), 
Schedule C (Service Provider Informa-
tion), Schedule D (DFE/Participating 
Plan Information), Schedule G (Finan-
cial Transaction Schedules), Schedule 
H (Financial Information), and the 
other financial schedules described in 
§ 2520.103–10. See the instructions for 
this form. 

(2) Separate financial statements (in 
addition to the information required by 
paragraph (b)(1) of this section), if such 
financial statements are prepared in 
order for the independent qualified 
public accountant to form the opinion 
required by section 103(a)(3)(A) of the 
Act and § 2520.103–2(b)(5). These finan-
cial statements shall include the fol-
lowing: 

(i) A statement of all trust assets and 
liabilities at current value presented in 
comparative form for the beginning 
and end of the year. The statement of 
trust assets and liabilities shall include 
the assets and liabilities required to be 
reported on the Form 5500; however, 
the assets and liabilities may be aggre-
gated into categories in a manner 
other than that used on Form 5500. 

(ii) Separate or combined statements 
of all trust income and expenses and 
changes in net assets which includes 
the categories of income, expense, and 
changes in assets required to be re-
ported on the Form 5500; however, the 
income, expense, and changes in assets 
may be aggregated into categories in a 
manner other than that used on Form 
5500. 

(3) Notes to the financial statements 
described in paragraph (b)(1) or (2) of 
this section which contain a descrip-
tion of the accounting principles and 

practices reflected in the financial 
statements and, if applicable, varianc-
es from generally accepted accounting 
principles; a description of the group 
insurance arrangement including any 
significant changes in the group insur-
ance arrangement made during the pe-
riod and the impact of such changes on 
benefits; a description of material lease 
commitments, other commitments, 
and contingent liabilities; a descrip-
tion of agreements and transactions 
with persons known to be parties in in-
terest; a general description of prior-
ities upon termination of the plan; an 
explanation of the differences, if any, 
between the information contained in 
the separate financial statements and 
the assets, liabilities, income, expenses 
and changes in net assets as required 
to be reported on the Form 5500; and 
any other matters necessary to fully 
and fairly present the financial condi-
tion of the plan. 

(4) In the case of a group insurance 
arrangement some or all of the assets 
of which are held in a pooled separate 
account maintained by an insurance 
carrier, or in a common or collective 
trust maintained by a bank, trust com-
pany or similar institution, a copy of 
the annual statement of assets and li-
abilities of such account or trust for 
the fiscal year of the account or trust 
which ends with or within the plan 
year for which the annual report is 
made as required to be furnished by 
such account or trust under § 2520.103–
5(c). Although the statement of assets 
and liabilities referred to in § 2520.103–
5(c) shall be considered part of the 
group insurance arrangement’s annual 
report, such statement of assets and li-
abilities need not be filed with its an-
nual report. See §§ 2520.103–3 and 
2520.103–4 for reporting requirements 
for plans some or all of the assets of 
which are held in a pooled separate ac-
count maintained by an insurance com-
pany, or a common or collective trust 
maintained by a bank or similar insti-
tution, and see § 2520.104–43(b)(2) for 
when the terms ‘‘group insurance ar-
rangement’’ or ‘‘trust or other entity’’ 
shall be, respectively, used in place of 
the terms ‘‘plan’’ and ‘‘plan adminis-
trator.’’ 

(5) A report of an independent quali-
fied public accountant. 
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(i) Technical requirements. The ac-
countant’s report— 

(A) Shall be dated; 
(B) Shall be signed manually; 
(C) Shall indicate the city and State 

where issued; and 
(D) Shall identify without detailed 

enumeration the financial statements 
and schedules covered by the report. 

(ii) Representations as to the audit. The 
accountant’s report— 

(A) Shall state whether the audit was 
made in accordance with generally ac-
cepted auditing standards; and 

(B) Shall designate any auditing pro-
cedures deemed necessary by the ac-
countant under the circumstances of 
the particular case, which have been 
omitted, and the reasons for their 
omission. Authority for the omission of 
certain procedures which independent 
accountants might ordinarily employ 
in the course of an audit made for the 
purpose of expressing the opinions re-
quired by paragraph (b)(5)(iii) of this 
section is contained in § 2520.103–8. 

(iii) Opinion to be expressed. The ac-
countant’s report shall state clearly: 

(A) The opinion of the accountant in 
respect of the financial statements and 
schedules covered by the report and the 
accounting principles and practices re-
flected therein; and 

(B) The opinion of the accountant as 
to the consistency of the application of 
the accounting principles with the ap-
plication of such priniciples in the pre-
ceding year, or as to any changes in 
such principles which have a material 
effect on the financial statements. 

(iv) Exceptions. Any matters to which 
the accountant takes exception shall 
be clearly identified, the exception 
thereto specifically and clearly stated, 
and, to the extent practicable, the ef-
fect of the matters to which the ac-
countant takes exception on the re-
lated financial statements given. The 
matters to which the accountant takes 
exception shall be further identified as 
to (A) those that are the result of DOL 
regulations and (B) all others. 

(c) Electronic filing. The Form 5500 
‘‘Annual Return/Report of Employee 
Benefit Plan’’ may be filed electroni-
cally or through other media in accord-
ance with the instructions accom-
panying the form, provided the trust or 
other entity described in § 2520.104–43(b) 

maintains an original copy, with all re-
quired signatures, as part of the trust’s 
or entity’s records. 

[43 FR 10140, Mar. 10, 1978, as amended at 54 
FR 8627, Mar. 1, 1989; 65 FR 21080, Apr. 19, 
2000]

§ 2520.103–3 Exemption from certain 
annual reporting requirements for 
assets held in a common or collec-
tive trust. 

(a) General. Under the authority of 
sections 103(b)(3)(G), 103(b)(4), 
104(a)(2)(B), 104(a)(3), 110 and 505 of the 
Act, a plan whose assets are held in 
whole or in part in a common or collec-
tive trust maintained by a bank, trust 
company, or similar institution which 
meets the requirements of paragraph 
(b) of this section shall include as part 
of the annual report required to be 
filed under §§ 2520.104a–5 or 2520.104a–6 
the information described in paragraph 
(c) of this section. Such plan is not re-
quired to include in its annual report 
information concerning the individual 
transactions of the common or collec-
tive trust. This exemption has no ap-
plication to assets not held in such 
trusts. 

(b) Application. This provision applies 
only to a plan some or all of the assets 
of which are held in a common or col-
lective trust maintained by a bank, 
trust company, or similar institution 
regulated and supervised and subject to 
periodic examination by a State or 
Federal agency. For purposes of this 
section, 

(1) A common or collective trust is a 
trust which consists of the assets of 
two or more participating entities and 
is maintained for the collective invest-
ment and reinvestment of assets con-
tributed thereto, and 

(2) Plans maintained by a single em-
ployer or by the members of a con-
trolled group of corporations, as de-
fined in section 1563(a) of the Internal 
Revenue Code of 1954, shall be deemed 
to be a single participating entity. 

(c) Contents. (1) A plan which meets 
the requirements of paragraph (b) of 
this section, and which invests in a 
common or collective trust that files a 
Form 5500 report in accordance with 
§ 2520.103–9, shall include in its annual 
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report: information required by the in-
structions to Schedule H (Financial In-
formation) or Schedule I (Financial In-
formation—Small Plan) about the cur-
rent value of and net investment gain 
or loss relating to the units of partici-
pation in the common or collective 
trust held by the plan; identifying in-
formation about the common or collec-
tive trust including its name, employer 
identification number, and any other 
information required by the instruc-
tions to the Schedule D (DFE/Partici-
pating Plan Information); and such 
other information as is required in the 
separate statements and schedules of 
the annual report about the value of 
the plan’s units of participation in the 
common or collective trust and trans-
actions involving the acquisition and 
disposition by the plan of units of par-
ticipation in the common or collective 
trust. 

(2) A plan which meets the require-
ments of paragraph (b) of this section, 
and which invests in a common or col-
lective trust that does not file a Form 
5500 report in accordance with 
§ 2520.103–9, shall include in its annual 
report: information required by the in-
structions to Schedule H (Financial In-
formation) or Schedule I (Financial In-
formation—Small Plan) about the cur-
rent value of the plan’s allocable por-
tion of the underlying assets and liabil-
ities of the common or collective trust 
and the net investment gain or loss re-
lating to the units of participation in 
the common or collective trust held by 
the plan; identifying information about 
the common or collective trust includ-
ing its name, employer identification 
number, and any other information re-
quired by the instructions to the 
Schedule D (DFE/Participating Plan 
Information); and such other informa-
tion as is required in the separate 
statements and schedules of the annual 
report about the value of the plan’s 
units of participation in the common 
or collective trust and transactions in-
volving the acquisition and disposition 
by the plan of units of participation in 
the common or collective trust. 

[43 FR 10140, Mar. 10, 1978, as amended at 65 
FR 21081, Apr. 19, 2000]

§ 2520.103–4 Exemption from certain 
annual reporting requirements for 
assets held in an insurance com-
pany pooled separate account. 

(a) General. Under the authority of 
sections 103(b)(3)(G), 103(b)(4), 
104(a)(2)(B), 104(a)(3), 110 and 505 of the 
Act, a plan whose assets are held in 
whole or in part in a pooled separate 
account of an insurance carrier which 
meets the requirements of paragraph 
(b) of this section shall include as part 
of the annual report required to be 
filed under § 2520.104a–5 or § 2520.104a–6 
the information described in paragraph 
(c) of this section. Such plan is not re-
quired to include in its annual report 
information concerning the individual 
transactions of the pooled separate ac-
count. This exemption has no applica-
tion to assets not held in such a pooled 
separate account. 

(b) Application. This provision applies 
only to a plan some or all of the assets 
of which are held in a pooled separate 
account of an insurance carrier regu-
lated and supervised and subject to 
periodic examination by a State agen-
cy. For purposes of this section, (1) a 
pooled separate account is an account 
which consists of the assets of two or 
more participating entities and is 
maintained for the collective invest-
ment and reinvestment of assets con-
tributed thereto, and (2) plans main-
tained by a single employer or by mem-
bers of a controlled group of corpora-
tions, as defined in section 1563(a) of 
the Internal Revenue Code of 1954, shall 
be deemed to be a single participating 
entity. 

(c) Contents. (1) A plan which meets 
the requirements of paragraph (b) of 
this section, and which invests in a 
pooled separate account that files a 
Form 5500 report in accordance with 
§ 2520.103–9, shall include in its annual 
report: information required by the in-
structions to Schedule H (Financial In-
formation) or Schedule I (Financial In-
formation—Small Plan) about the cur-
rent value of, and net investment gain 
or loss relating to, the units of partici-
pation in the pooled separate account 
held by the plan; identifying informa-
tion about the pooled separate account 
including its name, employer identi-
fication number, and any other infor-
mation required by the instructions to 
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the Schedule D (DFE/Participating 
Plan Information); and such other in-
formation as is required in the separate 
statements and schedules of the annual 
report about the value of the plan’s 
units of participation in the pooled sep-
arate accounts and transactions in-
volving the acquisition and disposition 
by the plan of units of participation in 
the pooled separate account. 

(2) A plan which meets the require-
ments of paragraph (b) of this section, 
and which invests in a pooled separate 
account that does not file a Form 5500 
report in accordance with § 2520.103–9, 
shall include in its annual report: in-
formation required by the instructions 
to Schedule H (Financial Information) 
or Schedule I (Financial Information—
Small Plan) about the current value of 
the plan’s allocable portion of the un-
derlying assets and liabilities of the 
pooled separate account and the net in-
vestment gain or loss relating to the 
units of participation in the pooled sep-
arate account held by the plan; identi-
fying information about the pooled sep-
arate account including its name, em-
ployer identification number, and any 
other information required by the in-
structions to the Schedule D (DFE/Par-
ticipating Plan Information); and such 
other information as is required in the 
separate statements and schedules of 
the annual report about the value of 
the plan’s units of participation in the 
pooled separate account and trans-
actions involving the acquisition and 
disposition by the plan of units of par-
ticipation in the pooled separate ac-
count. 

[43 FR 10140, Mar. 10, 1978, as amended at 65 
FR 21081, Apr. 19, 2000]

§ 2520.103–5 Transmittal and certifi-
cation of information to plan ad-
ministrator for annual reporting 
purposes. 

(a) General. In accordance with sec-
tion 103(a)(2) of the Act, an insurance 
carrier or other organization which 
provides benefits under the plan or 
holds plan assets, a bank or similar in-
stitution which holds plan assets, or a 
plan sponsor shall transmit and 
certifty such information as needed by 
the administrator to file the annual re-
port under section 104(a)(1) of the Act 
and § 2520.104a–5 or § 2520.104a–6: 

(1) Within 9 months after the close of 
the plan year which begins in 1975 or 
September 30, 1976, whichever is later, 
and 

(2) Within 120 days after the close of 
any plan year which begins after De-
cember 31, 1975. 

(b) Application. This requirement ap-
plies with respect to— 

(1) An insurance carrier or other or-
ganization which: 

(i) Provides from its general asset ac-
count funds for the payment of benefits 
under a plan, or 

(ii) Holds assets of a plan in a sepa-
rate account; 

(2) A bank, trust company, or similar 
institution which holds assets of a plan 
in a common or collective trust, sepa-
rate trust, or custodial account; and 

(3) A plan sponsor as defined in sec-
tion 3(16)(B) of the Act. 

(c) Contents. The information re-
quired to be provided to the adminis-
trator shall include— 

(1) In the case of an insurance carrier 
or other organization which: 

(i) Provides funds from its general 
asset account for the payment of bene-
fits under a plan, upon request of the 
plan administrator, such information 
as is contained within the ordinary 
business records of the insurance car-
rier or other organization and is needed 
by the plan administrator to comply 
with the requirements of section 
104(a)(1) of the Act and § 2520.104a–5 or 
§ 2520.104a–6; 

(ii) Holds assets of a plan in a pooled 
separate account and files a Form 5500 
report pursuant to § 2520.103–9 for the 
participating plan’s plan year— 

(A) A copy of the annual statement 
of assets and liabilities of the separate 
account for the fiscal year of such ac-
count ending with or within the plan 
year for which the participating plan’s 
annual report is made, 

(B) A statement of the value of the 
plan’s units of participation in the sep-
arate account, 

(C) The Employer Identification 
Number (EIN) of the separate account, 
entity number required for purposes of 
completing the Form 5500 and any 
other identifying number assigned by 
the insurance carrier to the separate 
account, 
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(D) A statement that a filing pursu-
ant to § 2520.103–9(c) will be made for 
the separate account (for its fiscal year 
ending with or within the participating 
plan’s plan year) on or before the filing 
due date for such account in accord-
ance with the Form 5500 instructions, 
and 

(E) Upon request of the plan adminis-
trator, any other information that can 
be obtained from the ordinary business 
records of the insurance carrier and 
that is needed by the plan adminis-
trator to comply with the require-
ments of section 104(a)(1) of the Act 
and § 2520.104a–5 or § 2520.104a–6; 

(iii) Holds assets of a plan in a pooled 
separate account and does not file a 
Form 5500 report pursuant to § 2520.103–
9 for the participating plan’s plan 
year— 

(A) A copy of the annual statement 
of assets and liabilities of the separate 
account for the fiscal year of such ac-
count that ends with or within the plan 
year for which the participating plan’s 
annual report is made, 

(B) A statement of the value of the 
plan’s units of participation in the sep-
arate account, 

(C) The EIN of the separate account 
and any other identifying number as-
signed by the insurance carrier to the 
separate account, 

(D) A statement that a filing pursu-
ant to § 2520.103–9(c) will not be made 
for the separate account for its fiscal 
year ending with or within the partici-
pating plan’s plan year, and 

(E) Upon request of the plan adminis-
trator, any other information that can 
be obtained from the ordinary business 
records of the insurance carrier and 
that is needed by the plan adminis-
trator to comply with the require-
ments of section 104(a)(1) of the Act 
and § 2520.104a–5 or § 2520.104a–6. 

(iv) Holds assets of a plan in a sepa-
rate account which is not exempted 
from certain reporting requirements 
under § 2520.103–4, a listing of all trans-
actions of the separate account and, 
upon request of the plan administrator, 
such information as is contained with-
in the ordinary business records of the 
insurance carrier and is needed by the 
plan administrator to comply with the 
requirements of section 104(a)(1) of the 
Act and § 2520.104a–5 or § 2520.104a–6. 

(2) In the case of a bank, trust com-
pany, or similar institution holding as-
sets of a plan— 

(i) In a common or collective trust 
that files a Form 5500 report pursuant 
to § 2520.103–9 for the participating 
plan’s plan year— 

(A) A copy of the annual statement 
of assets and liabilities of the common 
or collective trust for the fiscal year of 
such trust ending with or within the 
plan year for which the participating 
plan’s annual report is made, 

(B) A statement of the value of the 
plan’s units of participation in the 
common or collective trust, 

(C) The EIN of the common or collec-
tive trust, entity number assigned for 
purposes of completing the Form 5500 
and any other identifying number as-
signed by the bank, trust company, or 
similar institution, 

(D) A statement that a filing pursu-
ant to § 2520.103–9(c) will be made for 
the common or collective trust (for its 
fiscal year ending with or within the 
participating plan’s plan year) on or 
before the filing due date for such trust 
in accordance with the Form 5500 in-
structions, and 

(E) Upon request of the plan adminis-
trator, any other information that can 
be obtained from the ordinary business 
records of the bank, trust company or 
similar institution and that is needed 
by the plan administrator to comply 
with the requirements of section 
104(a)(1) of the Act and §§ 2520.104a–5 or 
2520.104a–6. 

(ii) In a common or collective trust 
that does not file a Form 5500 report 
pursuant to § 2520.103–9 for the partici-
pating plan’s plan year— 

(A) A copy of the annual statement 
of assets and liabilities of the common 
or collective trust for the fiscal year of 
such account that ends with or within 
the plan year for which the partici-
pating plan’s annual report is made, 

(B) A statement of the value of the 
plan’s units of participation in the 
common or collective trust, 

(C) The EIN of the common or collec-
tive trust and any other identifying 
number assigned by the bank, trust 
company or similar institution, 

(D) A statement that a filing pursu-
ant to § 2520.103–9(c) will not be made 
for the common or collective trust for 
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its fiscal year ending with or within 
the participating plan’s plan year, and 

(E) Upon request of the plan adminis-
trator, any other information that can 
be obtained from the ordinary business 
records of the bank, trust company or 
similar institution and that is needed 
by the plan administrator to comply 
with the requirements of section 
104(a)(1) of the Act and §§ 2520.104a–5 or 
2520.104a–6. 

(iii) In a trust which is not exempted 
from certain reporting requirements 
under § 2520.103–3, a listing of all trans-
actions of the separate trust and, upon 
request of the plan administrator, such 
information as is contained within the 
ordinary business records of the bank, 
trust company, or similar institution 
and is needed by the plan adminis-
trator to comply with the require-
ments of section 104(a)(1) of the Act 
and § 2520.104a–5. 

(iv) In a custodial account, upon re-
quest of the plan administrator, such 
information as is contained within the 
ordinary business records of the bank, 
trust company, or similar institution 
and is needed by the plan adminis-
trator to comply with the require-
ments of section 104(a)(1) of the Act 
and § 2520.104a–5 or § 2520.104a–6. 

(3) In the case of a plan sponsor, a 
listing of all transactions directly or 
indirectly involving plan assets en-
gaged in by the plan sponsor and such 
information as is needed by the plan 
administrator to comply with the re-
quirements of section 104(a)(1) of the 
Act and § 2520.104a–5 or § 2520.104a–6. 

(d) Certification. (1) An insurance car-
rier or other organization, a bank, 
trust company, or similar institution, 
or plan sponsor, as described in para-
graph (b) of this section, shall certify 
to the accuracy and completeness of 
the information described in paragraph 
(c) of this section by a written declara-
tion which is signed by a person au-
thorized to represent the insurance 
carrier, bank, or plan sponsor. Such 
certification will serve as a written as-
surance of the truth of the facts stated 
therein. 

(2) Example of Certification. The XYZ 
Bank (Insurance Carrier) hereby cer-
tifies that the foregoing statement fur-

nished pursuant to 29 CFR 2520.103–5(c) 
is complete and accurate. 

[43 FR 10140, Mar. 10, 1978, as amended at 65 
FR 21082, Apr. 19, 2000]

§ 2520.103–6 Definition of reportable 
transaction for Annual Return/Re-
port. 

(a) General. For purposes of preparing 
the schedule of reportable transactions 
described in § 2520.103–10(b)(6), and sub-
ject to the exceptions provided in 
§§ 2520.103–3, 2520.103–4 and 2520.103–12, 
with respect to individual transactions 
by a common or collective trust, 
pooled separate account, or a 103–12 in-
vestment entity, a reportable trans-
action includes any transaction or se-
ries of transactions described in para-
graph (c) of this section. 

(b) Definitions. (1)(i) Except as pro-
vided in paragraphs (c)(2) and (d)(1)(vi) 
of this section (relating to assets ac-
quired or disposed of during the plan 
year), ‘‘current value’’ shall mean the 
current value, as defined in section 
3(26) of the Act, of plan assets as of the 
beginning of the plan year, or the end 
of the previous plan year. 

(ii) Except as provided in paragraphs 
(c)(2) and (d)(1)(vi) of this section (re-
lating to assets acquired or disposed of 
during the plan year), with respect to 
schedules of reportable transactions for 
the initial plan year of a plan, ‘‘current 
value’’ shall mean the current value, as 
defined in section 3(26) of the Act, of 
plan assets at the end of a plan’s initial 
plan year. 

(2)(i) A ‘‘transaction with respect to 
securities’’ is any purchase, sale, or ex-
change of securities. A transaction 
with respect to securities for purposes 
of this section occurs on either the 
trade date or settlement date of a pur-
chase, sale, or exchange of securities; 
either the trade date or settlement 
date must be used consistently during 
the plan year for the purposes of this 
section. For the purposes of this sec-
tion, except as provided in paragraph 
(b)(2)(ii) of this section, ‘‘securities’’ 
includes a unit of participation in a 
common or collective trust or a pooled 
separate account. 

(ii) Solely for purposes of paragraph 
(c)(1)(iv) of this section, the term ‘‘se-
curities’’, as it applies to any trans-
action involving a bank or insurance 
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company regulated by a Federal or 
State agency, an investment company 
registered under the Investment Com-
pany Act of 1940, or a broker-dealer 
registered under the Securities Ex-
change Act of 1934, shall not include: 

(A) Debt obligations of the United 
States or any United States agency 
with a maturity of not more than one 
year; 

(B) Debt obligations of the United 
States or any United States agency 
with a maturity of more than one year 
if purchased or sold under a repurchase 
agreement having a term of less than 
91 days; 

(C) Interests issued by a company 
registered under the Investment Com-
pany Act of 1940; 

(D) Bank certificates of deposit with 
a maturity of not more than one year; 

(E) Commercial paper with a matu-
rity of not more than nine months if it 
is ranked in the highest rating cat-
egory for commercial paper by at least 
two nationally recognized statistical 
rating services and is issued by a com-
pany required to file reports under sec-
tion 13 of the Securities Exchange Act 
of 1934; 

(F) Participations in a bank common 
or collective trust; 

(G) Participations in an insurance 
company pooled separate account; 

(3)(i) Except as provided by para-
graph (b)(3)(ii) of this section, a trans-
action is ‘‘with or in conjunction with 
a person’’ for purposes of this section if 
that person benefits from, executes, fa-
cilitates, participates, promotes, or so-
licits a transaction or part of a trans-
action involving plan assets. 

(ii) Solely for the purposes of para-
graph (c)(1)(iv) of this section, a trans-
action shall not be considered ‘‘with or 
in conjunction with a person’’ if: 

(A) That person is a broker-dealer 
registered under the Securities Ex-
change Act of 1934; 

(B) The transaction involves the pur-
chase or sale of securities listed on a 
national securities exchange registered 
under section 6 of the Securities Ex-
change Act of 1934 or quoted on 
NASDAQ; and 

(C) The broker-dealer does not pur-
chase or sell securities involved in the 
transaction for its own account or the 
account of an affiliated person. 

(c) Application. (1) Except as provided 
in paragraph (c)(4) of this section, this 
provision applies to— 

(i) A transaction within the plan 
year, with respect to any plan asset, 
involving an amount in excess of 3 per-
cent of the current value of plan assets; 

(ii) Any series of transactions (other 
than transactions with respect to secu-
rities) within the plan year with or in 
conjunction with the same person 
which, when aggregated, regardless of 
the category of asset and the gain or 
loss on any transaction, involves an 
amount in excess of 3 percent of the 
current value of plan assets; 

(iii) Any transaction within the plan 
year involving securities of the same 
issue if within the plan year any series 
of transactions with respect to such se-
curities, when aggregated, involves an 
amount in excess of 3 percent of the 
current value of plan assets; and 

(iv) Any transaction within the plan 
year with respect to securities with or 
in conjunction with a person if any 
prior or subsequent single transaction 
within the plan year with such person 
with respect to securities exceeds 3 per-
cent of the current value of plan assets. 

(2) For purposes of determining 
whether any 3 percent transactions 
occur, the ‘‘current value’’ of an asset 
acquired or disposed of during the plan 
year is the current value, as defined in 
section 3(26) of the Act, at the time of 
acquisition or disposition of such asset. 

(3) Plans whose assets are held in 
whole or in part in a common or collec-
tive trust or a pooled separate account, 
as provided in §§ 2520.103–3 and 2520.103–
4, and which satisfy the requirements 
of those sections, are not required to 
prepare schedules of reportable trans-
actions with respect to the individual 
transactions of the common or collec-
tive trust or pooled separate account. 

(4) For plan years beginning on or 
after January 1, 1988, 5 percent shall be 
substituted for 3 percent in paragraphs 
(c)(1) and (2) of this section for pur-
poses of determining whether a trans-
action or series of transactions con-
stitutes a reportable transaction under 
this section. 

(d) Contents. (1) The schedule of 
transactions shall include the fol-
lowing information as to each trans-
action or series of transactions: 
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(i) The name of each party, except 
that in the case of a transaction or se-
ries of transactions involving a pur-
chase or sale of a security on the mar-
ket, the schedule need not include the 
person from whom it was purchased or 
to whom it was sold. A purchase or sale 
on the market is a purchase or sale of 
a security through a registered broker-
dealer acting as a broker under the Se-
curities Exchange Act of 1934; 

(ii) A brief description of each asset; 
(iii) The purchase or selling price in 

the case of a purchase or sale, the rent-
al in the case of a lease, and the 
amount of principal, interest rate, pay-
ment schedule (e.g., fully amortized, 
partly amortized with balloon) and ma-
turity date in the case of a loan; 

(iv) Expenses incurred, including, but 
not limited to, any fees or commis-
sions; 

(v) The cost of any asset; 
(vi) The current value of any asset 

acquired or disposed of at the time of 
acquisition or disposition; and 

(vii) The net gain or loss. 
(2) The schedule of transactions with 

respect to a series of transactions de-
scribed in paragraph (c)(1)(iii) may in-
clude the following information for 
each issue in lieu of the information 
prescribed in paragraphs (d)(1)(i) 
through (vii): 

(i) The total number of purchases of 
such securities made by the plan with-
in the plan year; 

(ii) The total number of sales of such 
securities made by the plan within the 
plan year; 

(iii) The total dollar value of such 
purchases; 

(iv) The total dollar value of such 
sales; 

(v) The net gain or loss as a result of 
these transactions. 

(e) Examples. These examples are ef-
fective for reporting for plan years be-
ginning on or after January 1, 1988. 

(1) At the beginning of the plan year, 
XYZ plan has 10 percent of the current 
value of its plan assets invested in ABC 
common stock. Halfway through the 
plan year, XYZ purchases ABC com-
mon stock in a single transaction in an 
amount equal to 6 percent of the cur-
rent value of plan assets. At about this 
time, XYZ plan also purchases a com-
mercial development property in an 

amount equal to 8 percent of the cur-
rent value of plan assets. Under para-
graph (c)(1)(i) of this section, the 6 per-
cent stock transaction is a reportable 
transaction for the plan year because it 
exceeds 5 percent of the current value 
of plan assets. The 8 percent land 
transaction is also reportable under 
paragraph (c)(1)(i) of this section be-
cause it exceeds 5 percent of the cur-
rent value of plan assets. 

(2) During the plan year, AAA plan 
purchases a commercial lot from ZZZ 
corporation at a cost equal to 2 percent 
of the current value of the plan assets. 
Two months later, AAA plan loans ZZZ 
corporation an amount of money equal 
to 3.5 percent of the current value of 
plan assets. Under the provisions of 
paragraph (c)(1)(ii) of this section, the 
plan has engaged in a reportable series 
of transactions with or in conjunction 
with the same person, ZZZ corporation, 
which when aggregated involves 5.5 
percent of plan assets. 

(3) During the plan year NMN plan 
sells to OPO corporation a commercial 
property that represents 3.5 percent of 
the current value of plan assets. OPO 
simultaneously executes a note and 
mortgage on the purchased property to 
NMN which represents 3 percent of the 
current value of plan assets. Under the 
provisions of paragraph (c)(1)(ii) of this 
section, NMN has engaged in a report-
able series of transactions with or in 
conjunction with the same person, OPO 
corporation, consisting of a simulta-
neous sale of property and a loan, 
which, when aggregated, involves 6.5 
percent of the current value of plan as-
sets. 

(4) At the beginning of the plan year, 
ABC plan has 10 percent of the current 
value of plan assets invested equally in 
a combination of XYZ Corporation 
common stock and XYZ preferred 
stock. One month into the plan year, 
ABC sells some of its XYZ common 
stock in an amount equal to 2 percent 
of the current value of plan assets. 

(i) Six weeks later the plan sells XYZ 
preferred stock in an amount equal to 
4 percent of the current value of plan 
assets. A reportable series of trans-
actions has not occurred because only 
transactions involving securities of the 
same issue are to be aggregated under 
paragraph (c)(1)(iii) of this section. 
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(ii) Two weeks later when the ABC 
plan purchases XYZ common stock in 
an amount equal to 3.5 percent of the 
current value of plan assets, a report-
able series of transactions under para-
graph (c)(1)(iii) of this section has oc-
curred. The sale of XYZ common stock 
worth 2 percent of plan assets and the 
purchase of XYZ common stock worth 
3.5 percent of plan assets aggregate to 
exceed 5 percent of the total value of 
plan assets. 

(5) At the beginning of the plan year, 
Plan X purchases through broker-deal-
er Y common stock of Able Industries 
in an amount equal to 6 percent of plan 
assets. The common stock of Able In-
dustries is not listed on any national 
securities exchange or quoted on 
NASDAQ. This purchase is a reportable 
transaction under paragraph (c)(1)(i) of 
this section. Three months later, Plan 
X purchases short term debt obliga-
tions of Charley Company through 
broker-dealer Y in the amount of 0.2 
percent of plan assets. This purchase is 
also a reportable transaction under the 
provisions of paragraph (c)(1)(iv) of this 
section. 

(6) At the beginning of the plan year, 
Plan X purchases from Bank B certifi-
cates of deposit having a 180 day matu-
rity in an amount equal to 6 percent of 
plan assets. Bank B is a national bank 
regulated by the Comptroller of the 
Currency. This purchase is a reportable 
transaction under paragraph (c)(1)(i) of 
this section. Three months later, Plan 
X purchases through Bank B 91-day 
Treasury bills in the amount of 0.2 per-
cent of plan assets. This purchase is 
not a reportable transaction under 
paragraph (c)(1)(iv) of this section be-
cause the purchase of the Treasury 
bills as well as the purchase of the cer-
tificates of deposit are not considered 
to involve a security under the defini-
tion of ‘‘securities’’ in paragraph 
(b)(2)(ii) of this section. 

(7) At the beginning of the plan year, 
Plan X purchases through broker-deal-
er Y common stock of Able Industries, 
a New York Stock Exchange listed se-
curity, in an amount equal to 6 percent 
of plan assets. This purchase is a re-
portable transaction under paragraph 
(c)(1)(i) of this section. Three months 
later, Plan X purchases through 
broker-dealer Y, acting as agent, com-

mon stock of Baker Corporation, also a 
New York Stock Exchange listed secu-
rity, in an amount equal to 0.2 percent 
of plan assets. This latter purchase is 
not a reportable transaction under 
paragraph (c)(1)(iv) of this section be-
cause it is not a transaction ‘‘with or 
in conjunction with a person’’ pursuant 
to paragraph (b)(3)(ii) of this section. 

(f) Special rule for certain participant-
directed transactions. Participant or 
beneficiary directed transactions under 
an individual account plan shall not be 
taken into account under paragraph 
(c)(1) of this section for purposes of pre-
paring the schedule of reportable trans-
actions described in this section. For 
purposes of this section only, a trans-
action will be considered directed by a 
participant or beneficiary if it has been 
authorized by such participant or bene-
ficiary. 

[43 FR 10140, Mar. 10, 1978; 43 FR 14009, Apr. 
4, 1978, as amended at 54 FR 8628, Mar. 1, 1989; 
61 FR 33849, July 1, 1996; 65 FR 21082, Apr. 19, 
2000]

§ 2520.103–8 Limitation on scope of ac-
countant’s examination. 

(a) General. Under the authority of 
section 103(a)(3)(C) of the Act, the ex-
amination and report of an inde-
pendent qualified public accountant 
need not extend to any statement or 
information prepared and certified by a 
bank or similar institution or insur-
ance carrier. A plan, trust or other en-
tity which meets the requirements of 
paragraph (b) of this section is not re-
quired to have covered by the account-
ant’s examination or report any of the 
information described in paragraph (c) 
of this section. 

(b) Application. This section applies 
to any plan, trust or other entity some 
or all of the assets of which are held by 
a bank or similar institution or insur-
ance carrier which is regulated and su-
pervised and subject to periodic exam-
ination by a State or Federal agency. 

(c) Excluded information. Any state-
ments or information certified to by a 
bank or similar institution or insur-
ance carrier described in paragraph (b) 
of this section, provided that the state-
ments or information regarding assets 
so held are prepared and certified to by 
the bank or insurance carrier in ac-
cordance with § 2520.103–5.
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§ 2520.103–9 Direct filing for bank or 
insurance carrier trusts and ac-
counts. 

(a) General. Under the authority of 
sections 103(b)(4), 104(a)(3), 110 and 505 
of the Act, an employee benefit plan, 
some or all of the assets of which are 
held in a common or collective trust or 
a pooled separate account described in 
section 103(b)(3)(G) of the Act and 
§§ 2520.103–3 and 2520.103–4, is relieved 
from including in its annual report in-
formation about the current value of 
the plan’s allocable portion of assets 
and liabilities of the common or collec-
tive trust or pooled separate account 
and information concerning the indi-
vidual transactions of the common or 
collective trust or pooled separate ac-
count, provided that the plan meets 
the requirements of paragraph (b) of 
this section, and, provided further, 
that the bank or insurance carrier 
which holds the plan’s assets meets the 
requirements of paragraph (c) of this 
section. 

(b) Application. A plan whose assets 
are held in a common or collective 
trust or a pooled separate account de-
scribed in section 103(b)(3)(G) of the 
Act and §§ 2520.103–3 and 2520.103–4, pro-
vided the plan administrator, on or be-
fore the end of the plan year, provides 
the bank or insurance carrier which 
maintains the common or collective 
trust or pooled separate account with 
the plan number, and name and Em-
ployer Identification Number of the 
plan sponsor as will be reported on the 
plan’s annual report. 

(c) Separate filing by common or collec-
tive trusts and pooled separate accounts. 
The bank or insurance carrier which 
maintains the common or collective 
trust or pooled separate account in 
which assets of the plan are held shall 
file, in accordance with the instruc-
tions for the form, a completed Form 
5500 ‘‘Annual Return/Report of Em-
ployee Benefit Plan’’ and any state-
ments or schedules required to be at-
tached to the form for the common or 
collective trust or pooled separate ac-
count, including Schedule D (DFE/Par-
ticipating Plan Information) and 
Schedule H (Financial Information). 
See the instructions for this form. The 
information reported shall be for the 
fiscal year of such trust or account 

ending with or within the plan year for 
which the annual report of the plan is 
made. 

(d) Method of filing. The Form 5500 
‘‘Annual Return/Report of Employee 
Benefit Plan’’ may be filed electroni-
cally or through other media in accord-
ance with the instructions accom-
panying the form, provided the bank or 
insurance company which maintains 
the common or collective trust or 
pooled separate account maintains an 
original copy, with all required signa-
tures, as part of its records. 

[65 FR 21082, Apr. 19, 2000]

§ 2520.103–10 Annual report financial 
schedules. 

(a) General. The administrator of a 
plan filing an annual report pursuant 
to § 2520.103–1(a)(2) or the report for a 
group insurance arrangement pursuant 
to § 2520.103–2 shall, as provided in the 
instructions to the Form 5500 ‘‘Annual 
Return/Report of Employee Benefit 
Plan,’’ include as part of the annual re-
port the separate financial schedules 
described in paragraph (b) of this sec-
tion. 

(b) Schedules. (1) Assets held for invest-
ment. (i) A schedule of all assets held 
for investment purposes at the end of 
the plan year (see § 2520.103–11) with as-
sets aggregated and identified by: 

(A) Identity of issue, borrower, lessor 
or similar party to the transaction (in-
cluding a notation as to whether such 
party is known to be a party in inter-
est); 

(B) Description of investment includ-
ing maturity date, rate of interest, col-
lateral, par, or maturity value; 

(C) Cost; and 
(D) Current value, and, in the case of 

a loan, the payment schedule. 
(ii) Except as provided in the Form 

5500 and the instructions thereto, in 
the case of assets or investment inter-
ests of two or more plans maintained 
in one trust, all entries on the schedule 
of assets held for investment purposes 
that relate to the trust shall be com-
pleted by including the plan’s allocable 
portion of the trust. 

(2) Assets acquired and disposed within 
the plan year. (i) A schedule of all as-
sets acquired and disposed of within 
the plan year (see § 2520.103–11) with as-
sets aggregated and identified by: 
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(A) Identity of issue, borrower, issuer 
or similar party; 

(B) Descriptions of investment in-
cluding maturity date, rate of interest, 
collateral, par, or maturity value; 

(C) Cost of acquisitions; and 
(D) Proceeds of dispositions. 
(ii) Except as provided in the Form 

5500 and the instructions thereto, in 
the case of assets or investment inter-
ests of two or more plans maintained 
in one trust, all entries on the schedule 
of assets held for investment purposes 
that relate to the trust shall be com-
pleted by including the plan’s allocable 
portion of the trust. 

(3) Party in interest transactions. A 
schedule of each transaction involving 
a person known to be a party in inter-
est except do not include: 

(i) A transaction to which a statu-
tory exemption under part 4 of title I 
applies; 

(ii) A transaction to which an admin-
istrative exemption under section 
408(a) of the Act applies; or 

(iii) A transaction to which the ex-
emptions of section 4975(c) or 4975(d) of 
the Internal Revenue Code (Title 26 of 
the United States Code) applies. 

(4) Obligations in default. A schedule 
of all loans or fixed income obligations 
which were in default as of the end of 
the plan year or were classified during 
the year as uncollectible. 

(5) Leases in default. A schedule of all 
leases which were in default or were 
classified during the year as 
uncollectible. 

(6) Reportable transactions. A schedule 
of all reportable transactions as de-
fined in § 2520.103–6. 

(c) Format requirements for certain 
schedules. See the instructions to the 
Form 5500 ‘‘Annual Return/Report of 
Employee Benefit Plan’’ as to the for-
mat requirement for the schedules re-
ferred to in paragraphs (b)(1), (b)(2) or 
(b)(6) of this section. 

[65 FR 21083, Apr. 19, 2000]

§ 2520.103–11 Assets held for invest-
ment purposes. 

(a) General. For purposes of preparing 
the schedule of assets held for invest-
ment purposes described in § 2520.103–
10(b)(1) and (2), assets held for invest-
ment purposes include those assets de-
scribed in paragraph (b) of this section. 

(b) Definitions. (1) Assets held for in-
vestment purposes shall include: 

(i) Any investment asset held by the 
plan on the last day of the plan year; 
and 

(ii) Any investment asset which was 
purchased at any time during the plan 
year and was sold at any time before 
the last day of the plan year, except as 
provided by paragraphs (b)(2) and (b)(3) 
of this section. 

(2) Assets held for investment pur-
poses shall not include any investment 
which was not held by the plan on the 
last day of the plan year for which the 
annual report is filed if that invest-
ment falls within any of the following 
categories: 

(i) Debt obligations of the United 
States or any agency of the United 
States; 

(ii) Interests issued by a company 
registered under the Investment Com-
pany Act of 1940; 

(iii) Bank certificates of deposit with 
a maturity of not more than one year; 

(iv) Commerical paper with a matu-
rity of not more than nine months if it 
is ranked in the highest rating cat-
egory by at least two nationally recog-
nized statistical rating services and is 
issued by a company required to file re-
ports with the Securities and Exchange 
Commission under section 13 of the Se-
curities Exchange Act of 1934; 

(v) Participations in a bank common 
or collective trust; 

(vi) Participations in an insurance 
company pooled separate account; 

(vii) Securities purchased from a per-
son registered as a broker-dealer under 
the Securities Exchange Act of 1934 and 
listed on a national securities exchange 
registered under section 6 of the Secu-
rities Exchange Act of 1934 or quoted 
on NASDAQ; 

(3) Assets held for investment pur-
poses shall not include any investment 
which was not held by the plan on the 
last day of the plan year for which the 
annual report is filed if that invest-
ment is reported on the annual report 
of that same plan in any of the fol-
lowing: 

(i) The schedule of each transaction 
involving a person known to be a party 
in interest required by section 
103(b)(3)(D) of the Act and § 2520.103–
10(b)(3); 
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(ii) The schedule of loans or fixed in-
come obligations in default required by 
section 103(b)(3)(E) of the Act and 
§ 2520.103–10(b)(4); 

(iii) The schedule of leases in default 
or classified as uncollectible required 
by section 103(b)(3)(F) of the Act and 
§ 2520.103–10(b)(5); or 

(iv) The schedule of reportable trans-
actions required by section 103(b)(3)(H) 
of the Act and § 2520.103–10(b)(6). 

(c) Examples. (1) On February 1, 1977, 
plan N purchases an interest in reg-
istered investment company F (fund 
F). Fund F is not a party in interest 
with respect to plan N. On November 1, 
1977, plan N sells this interest in fund F 
and purchases 1,000 shares of stock S, 
which the plan holds for the rest of the 
plan year. Plan N must include in its 
schedule of assets held for investment 
purposes the 1,000 shares of stock S 
under paragraph (b)(1) of this section, 
but need not include the interest in 
fund F because of paragraph (b)(2)(ii) of 
this section. 

(2) On February 1, 1977, plan N pur-
chases a parcel of real estate from Mr. 
M, who is not a party in interest with 
respect to plan N. On November 1, 1977, 
plan N sells the parcel of real estate for 
cash to Mr. X, who is not a party in in-
terest with respect to plan N. Plan N 
uses the cash from this transaction to 
purchase a 1-year certificate of deposit 
in bank B, which it holds until matu-
rity in 1978. Plan N must include in its 
schedule of assets held for investment 
purposes the 1-year certificate of de-
posit in bank B under paragraph 
(b)(1)(i) of this section, and must also 
include the parcel of real estate under 
paragraph (b)(1)(ii) of this section. 

(d) Special rule for certain participant-
directed transactions. Cost information 
may be omitted from the schedule of 
assets held for investment purposes for 
assets described in paragraphs (b)(1)(i) 
and (b)(1)(ii) of this section only with 
respect to participant or beneficiary 
directed transactions under an indi-
vidual account plan. For purposes of 
this section only, a transaction will be 
considered directed by a participant or 
beneficiary if it has been authorized by 
such participant or beneficiary. 

[43 FR 10140, Mar. 10, 1978, as amended at 65 
FR 21083, Apr. 19, 2000]

§ 2520.103–12 Limited exemption and 
alternative method of compliance 
for annual reporting of investments 
in certain entities. 

(a) This section prescribes an exemp-
tion from and alternative method of 
compliance with the annual reporting 
requirements of part 1 of title I of 
ERISA for employee benefit plans 
whose assets are invested in certain en-
tities described in paragraph (c). A plan 
utilizing this method of reporting shall 
include as part of its annual report the 
current value of its investment or 
units of participation in the entity in 
the manner prescribed by the Return/
Report Form and the instructions 
thereto. The plan is not required to in-
clude in its annual report any informa-
tion regarding the underlying assets or 
individual transactions of the entity, 
provided the information described in 
paragraph (b) regarding the entity is 
reported directly to the Department on 
behalf of the plan administrator on or 
before the filing due date for the entity 
in accordance with the instructions to 
the Form 5500 Annual Return/Report. 
The information described in para-
graph (b), however, shall be considered 
as part of the annual report for pur-
poses of the requirements of section 
104(a)(1) of the Act and §§ 2520.104a–5 
and 2520.104a–6. 

(b) The following information must 
be filed regarding the entity described 
in paragraph (c) of this section: 

(1) A Form 5500 ‘‘Annual Return/Re-
port of Employee Benefit Plan’’ and 
any statements or schedules required 
to be attached to the form for such en-
tity, completed in accordance with the 
instructions for the form, including 
Schedule A (Insurance Information), 
Schedule C (Service Provider Informa-
tion), Schedule D (DFE/Participating 
Plan Information), Schedule G (Finan-
cial Transaction Schedules), Schedule 
H (Financial Information), and the 
schedules described in § 2520.103–10(b)(1) 
and (b)(2). See the instructions for this 
form. The information reported shall 
be for the fiscal year of such entity 
ending with or within the plan year for 
which the annual report of the plan is 
made. 
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(2) A report of an independent quali-
fied public accountant regarding the fi-
nancial statements and schedules de-
scribed in paragraph (b)(1) of this sec-
tion which meets the requirements of 
§ 2520.103–1(b)(5). 

(c) This method of reporting is avail-
able to any employee benefit plan 
which has invested in an entity the as-
sets of which are deemed to include 
plan assets under § 2510.3–101, provided 
the entity holds the assets of two or 
more plans which are not members of a 
‘‘related group’’ of employee benefit 
plans as that term is defined in para-
graph (e) of this section. The method of 
reporting is not available for invest-
ments in an insurance company pooled 
separate account or a common or col-
lective trust maintained by a bank, 
trust company, or similar institution. 

(d) The examination and report of an 
independent qualified public account-
ant required by § 2520.103–1 for a plan 
utilizing the method of reporting de-
scribed in this section need not extend 
to any information concerning an enti-
ty which is reported directly to the De-
partment under paragraph (b) of this 
section. 

(e) A ‘‘related group’’ of employee 
benefit plans consists of every group of 
two or more employee benefit plans— 

(1) Each of which receives 10 percent 
or more of its aggregate contributions 
from the same employer or from mem-
bers of the same controlled group of 
corporations (as determined under sec-
tion 1563(a) of the Internal Revenue 
Code, without regard to section 
1563(a)(4) thereof); or 

(2) Each of which is either main-
tained by, or maintained pursuant to a 
collective bargaining agreement nego-
tiated by, the same employee organiza-
tion or affiliated employee organiza-
tions. For purposes of this paragraph, 
an ‘‘affiliate’’ of an employee organiza-
tion means any person controlling, 
controlled by, or under common con-
trol with such organization, and in-
cludes any organization chartered by 
the same parent body, or governed by 
the same constitution and bylaws, or 
having the relation of parent and sub-
ordinate. 

(f) Method of filing. The Form 5500 
‘‘Annual Return/Report of Employee 
Benefit Plan’’ may be filed electroni-

cally or through other media in accord-
ance with the instructions accom-
panying the form provided the entity 
described in paragraph (c) of this sec-
tion maintains an original copy, with 
all required signatures, as part of its 
records. 

[51 FR 41287, Nov. 13, 1986, as amended at 65 
FR 21083, Apr. 19, 2000]

Subpart D—Provisions Applicable 
to Both Reporting and Disclo-
sure Requirements 

(The information collection requirements 
contained in subpart D were approved by the 
Office of Management and Budget under con-
trol number 1210–0016)

§ 2520.104–1 General. 
The administrator of an employee 

benefit plan covered by part 1 of title I 
of the Act must file reports and addi-
tional information with the Secretary 
of Labor, and disclose reports, state-
ments, and documents to plan partici-
pants and to beneficiaries receiving 
benefits from the plan. The regulations 
contained in this subpart are applica-
ble to both the reporting and disclosure 
requirements of part 1 of title I of the 
Act. Regulations concerning only a 
plan administrator’s duty of reporting 
to the Secretary of Labor are set forth 
in subpart E of this part, and those ap-
plicable only to the duty of disclosure 
to participants and beneficiaries are 
set forth in subpart F of this part. 

[41 FR 16962, Apr. 23, 1976]

§ 2520.104–2—2520.104–3 [Reserved]

§ 2520.104–4 Alternative method of 
compliance for certain successor 
pension plans. 

(a) General. Under the authority of 
section 110 of the Act, this section sets 
forth an alternative method of compli-
ance for certain successor pension 
plans in which some participants and 
beneficiaries not only have their rights 
set out in the plan, but also retain eli-
gibility for certain benefits under the 
terms of a former plan which has been 
merged into the successor. This section 
is applicable only to plan mergers 
which occur after the issuance by the 
successor plan of the initial summary 
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plan description under the Act. Under 
the alternative method, the plan ad-
ministrator of the successor plan is not 
required to describe relevant provi-
sions of merged plans in summary plan 
descriptions of the successor plan fur-
nished after the merger to that class of 
participants and beneficiaries still af-
fected by the terms of the merged 
plans. 

(b) Scope and application. This alter-
native method of compliance is avail-
able only if: 

(1) The plan administrator of the suc-
cessor plan furnishes to the partici-
pants covered under the predecessor 
plan and beneficiaries receiving pen-
sion benefits under the merged plan 
within 90 days after the effective date 
of the merger: 

(i) A copy of the most recent sum-
mary plan description of the successor 
plan; 

(ii) A copy of any summaries of mate-
rial modifications to the successor plan 
not incorporated in the most recent 
summary plan description; and 

(iii) A separate statement containing 
a brief description of the merger, a de-
scription of the provisions of, and bene-
fits provided by, the merged and suc-
cessor plans which are applicable to 
the participants and beneficiaries of 
the merged plan; and a notice that cop-
ies of the merged and successor plan 
documents, as well as the plan merger 
documents (including the portions of 
any corporate merger documents which 
describe or control the plan merger), 
are available for inspection and that 
copies may be obtained upon written 
request for a duplication charge (pursu-
ant to § 2520.104b–30); and 

(2) After the merger, the plan admin-
istrator, in all subsequent summary 
plan descriptions furnished pursuant to 
§ 2520.104b–2(a)— 

(i) Clearly and conspicuously identi-
fies the class of participants and bene-
ficiaries affected by the provisions of 
the merged plan, and 

(ii) States that the documents de-
scribed in paragraph (b)(1) of this sec-
tion are available for inspection and 
that copies may be obtained upon writ-
ten request for a duplication charge 
(pursuant to § 2520.104b–30). 

[42 FR 37182, July 19, 1977, as amended at 67 
FR 776, Jan. 7, 2002]

§ 2520.104–5—2520.104–6 [Reserved]

§ 2520.104–20 Limited exemption for 
certain small welfare plans. 

(a) Scope. Under the authority of sec-
tion 104(a)(3) of the Act, the adminis-
trator of any employee welfare benefit 
plan which covers fewer than 100 par-
ticipants at the beginning of the plan 
year and which meets the requirements 
of paragraph (b) of this section is ex-
empted from certain reporting and dis-
closure provisions of the Act. Specifi-
cally, the administrator of such plan is 
not required to file with the Secretary 
an annual or terminal report. In addi-
tion, the administrator of a plan ex-
empted under this section— 

(1) Is not required to furnish partici-
pants covered under the plan and bene-
ficiaries receiving benefits under the 
plan with statements of the plan’s as-
sets and liabilities and receipts and dis-
bursements and a summary of the an-
nual report required by section 104(b)(3) 
of the Act; 

(2) Is not required to furnish upon 
written request of any participant or 
beneficiary a copy of the annual report 
and any terminal report, as required by 
section 104(b)(4) of the Act; 

(3) Is not required to make copies of 
the annual report available for exam-
ination by any participant or bene-
ficiary in the principal office of the ad-
ministrator and such other places as 
may be necessary, as required by sec-
tion 104(b)(2) of the Act. 

(b) Application. This exemption ap-
plies only to welfare benefit plans— 

(1) Which have fewer than 100 partici-
pants at the beginning of the plan year; 

(2)(i) For which benefits are paid as 
needed solely from the general assets 
of the employer or employee organiza-
tion maintaining the plan, or 

(ii) The benefits of which are pro-
vided exclusively through insurance 
contracts or policies issued by an in-
surance company or similar organiza-
tion which is qualified to do business in 
any State or through a qualified health 
maintenance organization as defined in 
section 1310(d) of the Public Health 
Service Act, as amended, 42 U.S.C. 
300e–9(d), the premiums for which are 
paid directly by the employer or em-
ployee organization from its general 
assets or partly from its general assets 
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and partly from contributions by its 
employees or members, Provided, That 
contributions by participants are for-
warded by the employer or employee 
organization within three months of 
receipt, or 

(iii) Both; and 
(3) For which, in the case of an in-

sured plan— 
(i) Refunds, to which contributing 

participants are entitled, are returned 
to them within three months of receipt 
by the employer or employee organiza-
tion, and 

(ii) Contributing participants are in-
formed upon entry into the plan of the 
provisions of the plan concerning the 
allocation of refunds. 

(c) Limitations. This exemption does 
not exempt the administrator of an 
employee benefit plan from any other 
requirement of title I of the Act, in-
cluding the provisions which require 
that plan administrators furnish copies 
of the summary plan description to 
participants and beneficiaries (section 
104(b)(1)) and furnish certain docu-
ments to the Secretary of Labor upon 
request (section 104(a)(6)), and which 
authorize the Secretary of Labor to 
collect information and data from em-
ployee benefit plans for research and 
analysis (section 513). 

(d) Examples. (1) A welfare plan has 75 
participants at the beginning of the 
plan year and 105 participants at the 
end of the plan year. Plan benefits are 
fully insured and premiums are paid di-
rectly to the insurance company by the 
employer pursuant to an insurance 
contract purchased with premium pay-
ments derived half from the general as-
sets of the employer and half from em-
ployee contributions (which the em-
ployer forwards within three months of 
receipt). Refunds to the plan are paid 
to participating employees within 
three months of receipt as provided in 
the plan and as described to each par-
ticipant upon entering the plan. The 
plan appoints the employer as its plan 
administrator. The employer, as plan 
administrator, provides summary plan 
descriptions to participants and bene-
ficiaries. He also makes copies of cer-
tain plan documents available at the 
plan’s principal office and such other 
places as necessary to give participants 
reasonable access to them. The exemp-

tion provided by § 2520.104–20 applies 
even though the plan has more than 100 
participants by the end of the plan 
year, because it had fewer than 100 par-
ticipants at the beginning of the plan 
year and otherwise satisfied the condi-
tions of the exemption. 

(2) A welfare plan is established and 
maintained in the same way as the 
plan described in example (1), except 
that a trade association which sponsors 
the plan is the holder of the insurance 
contract. Since the plan still sends the 
premium payments directly to the in-
surance company, the exemption ap-
plies, as in example (1). 

[43 FR 10148, Mar. 10, 1978, as amended at 46 
FR 5884, Jan. 21, 1981; 67 FR 776, Jan. 7, 2002]

§ 2520.104–21 Limited exemption for 
certain group insurance arrange-
ments. 

(a) Scope. Under the authority of sec-
tion 104(a)(3) of the Act, the adminis-
trator of any employee welfare benefit 
plan which covers fewer than 100 par-
ticipants at the beginning of the plan 
year and which meets the requirements 
of paragraph (b) of this section is ex-
empted from certain reporting and dis-
closure provisions of the Act. Specifi-
cally, the administrator of such plan is 
not required to file with the Secretary 
a terminal report or furnish upon writ-
ten request of any participant or bene-
ficiary a copy of any terminal report as 
required by section 104(b)(4) of the Act. 

(b) Application. This exemption ap-
plies only to welfare plans, each of 
which has fewer than 100 participants 
at the beginning of the plan year and 
which are part of a group insurance ar-
rangement if such arrangement: 

(1) Provides benefits to the employ-
ees of two or more unaffiliated employ-
ers, but not in connection with a mul-
tiemployer plan as defined in section 
3(37) of the Act and any regulations 
prescribed under the Act concerning 
section 3(37); 

(2) Fully insures one or more welfare 
plans of each participating employer 
through insurance contracts purchased 
solely by the employers or purchased 
partly by the employers and partly by 
their participating employees, with all 
benefit payments made by the insur-
ance company: Provided, That— 
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(i) Contributions by participating 
employees are forwarded by the em-
ployers within three months of receipt, 

(ii) Refunds, to which contributing 
participants are entitled, are returned 
to them within three months of re-
ceipt, and 

(iii) Contributing participants are in-
formed upon entry into the plan of the 
provisions of the plan concerning the 
allocation of refunds; and 

(3) Uses a trust (or other entity such 
as a trade association) as the holder of 
the insurance contracts and uses a 
trust as the conduit for payment of 
premiums to the insurance company. 

(c) Limitations. This exemption does 
not exempt the administrator of an 
employee benefit plan from any other 
requirement of title I of the Act, in-
cluding the provisions which require 
that plan administrators furnish copies 
of the summary plan description to 
participants and beneficiaries (section 
104(b)(1)), file an annual report with the 
Secretary of Labor (section 104(a)(1)) 
and furnish certain documents to the 
Secretary of Labor upon request (sec-
tion 104(a)(6)), and authorize the Sec-
retary of Labor to collect information 
and data from employee benefit plans 
for research and analysis (section 513). 

(d) Examples. (1) A welfare plan has 25 
participants at the beginning of the 
plan year. It is part of a group insur-
ance arrangement of a trade associa-
tion which provides benefits to employ-
ees of two or more unaffiliated employ-
ers, but not in connection with a mul-
tiemployer plan as defined in the Act. 
Plan benefits are fully insured pursu-
ant to insurance contracts purchased 
with premium payments derived half 
from employee contributions (which 
the employer forwards within three 
months of receipt) and half from the 
general assets of each participating 
employer. Refunds to the plan are paid 
to participating employees within 
three months of receipt as provided in 
the plan and as described to each par-
ticipant upon entering the plan. The 
trade association holds the insurance 
contracts. A trust acts as a conduit for 
payments, receiving premium pay-
ments from participating employers 
and paying the insurance company. 
The plan appoints the trade association 
as its plan administrator. The associa-

tion, as plan administrator, provides 
summary plan descriptions to partici-
pants and beneficiaries, enlisting the 
help of participating employers in car-
rying out this distribution. The plan 
administrator also makes copies of cer-
tain plan documents available to the 
plan’s principal office and such other 
places as necessary to give participants 
reasonable access to them. The plan 
administrator files with the Secretary 
an annual report covering activities of 
the plan, as required by the Act and 
such regulations as the Secretary may 
issue. The exemption provided by this 
section applies because the conditions 
of paragraph (b) have been satisfied. 

(2) Assume the same facts as para-
graph (d)(1) of this section except that 
the premium payments for the insur-
ance company are paid from the trust 
to an independent insurance brokerage 
firm acting as the agent of the insur-
ance company. The trade association is 
the holder of the insurance contract. 
The plan appoints an officer of the par-
ticipating employer as the plan admin-
istrator. The officer, as plan adminis-
trator, performs the same reporting 
and disclosure functions as the admin-
istrator in paragraph (d)(1) of this sec-
tion, enlisting the help of the associa-
tion in providing summary plan de-
scriptions and necessary information. 
The exemption provided by this section 
applies. 

(3) The facts are the same as para-
graph (d)(1) of this section except the 
welfare plan has 125 participants at the 
beginning of the plan year. The exemp-
tion provided by this section does not 
apply because the plan had 100 or more 
participants at the beginning of the 
plan year. See, however, § 2520.104–43. 

(4) The facts are the same as para-
graph (d)(2) of this section except the 
welfare plan has 125 participants. The 
exemption provided by this section 
does not apply because the plan had 100 
or more participants at the beginning 
of the plan year. See, however, 
§ 2520.104–43. 

(e) Applicability date. For purposes of 
paragraph (b)(3) of this section, the ar-
rangement may continue to use an en-
tity (such as a trade association) as the 
conduit for the payment of insurance 
premiums to the insurance company 
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for reporting years of the arrangement 
beginning before January 1, 2001. 

[43 FR 10149, Mar. 10, 1978, as amended at 65 
FR 21084, Apr. 19, 2000; 67 FR 776, Jan. 7, 2002]

§ 2520.104–22 Exemption from report-
ing and disclosure requirements for 
apprenticeship and training plans. 

(a) An employee welfare benefit plan 
that provides exclusively apprentice-
ship training benefits or other training 
benefits or that provides exclusively 
apprenticeship and training benefits 
shall not be required to meet any re-
quirement of part 1 of the Act, pro-
vided that the administrator of such 
plan: 

(1) Has filed with the Secretary the 
notice described in paragraph (b) of 
this section; 

(2) Takes steps reasonably designed 
to ensure that the information re-
quired to be contained in such notice is 
disclosed to employees of employers 
contributing to the plan who may be 
eligible to enroll in any course of study 
sponsored or established by the plan; 
and 

(3) Makes such notice available to 
such employees upon request. 

(b) The notice referred to in para-
graph (a) of this section shall contain 
accurate information concerning: 

(1) The name of the plan; 
(2) The Employer Identification 

Number (EIN) of the plan sponsor; 
(3) The name of the plan adminis-

trator; 
(4) The name and location of an office 

or person from whom an interested in-
dividual can obtain: 

(i) A description of any existing or 
anticipated future course of study 
sponsored or established by the plan, 
including any prerequisites for enroll-
ing in such course; and 

(ii) A description of the procedure by 
which to enroll in such course. 

(c) Filing address. The notice referred 
to in paragraph (a) of this section shall 
be filed with the Secretary of Labor by 
mailing it to: Apprenticeship and 
Training Plan Exemption, Pension and 
Welfare Benefits Administration, 
Room N–5644, U.S. Department of 
Labor, 200 Constitution Avenue NW., 
Washington, DC 20210, or by delivering 
it during normal working hours to the 
Division of Reports, Office of Program 

Services, Pension and Welfare Benefits 
Administration, Room N–5644, U.S. De-
partment of Labor, 200 Constitution 
Avenue NW., Washington, DC. 

[45 FR 15529, Mar. 11, 1980, as amended at 45 
FR 27933, Apr. 25, 1980; 54 FR 8629, Mar. 1, 
1989]

§ 2520.104–23 Alternative method of 
compliance for pension plans for 
certain selected employees. 

(a) Purpose and scope. (1) This section 
contains an alternative method of com-
pliance with the reporting and disclo-
sure requirements of part 1 of title I of 
the Employee Retirement Income Se-
curity Act of 1974 for unfunded or in-
sured pension plans maintained by an 
employer for a select group of manage-
ment or highly compensated employ-
ees, pursuant to the authority of the 
Secretary of Labor under section 110 of 
the Act (88 Stat. 851). 

(2) Under section 110 of the Act, the 
Secretary is authorized to prescribe an 
alternative method for satisfying any 
requirement of part 1 of title I of the 
Act with respect to any pension plans, 
or class of pension plans, subject to 
such requirement. 

(b) Filing obligation. Under the au-
thority of section 110 of the Act, an al-
ternative form of compliance with the 
reporting and disclosure requirements 
of part 1 of the Act is provided for cer-
tain pension plans for a select group of 
management or highly compensated 
employees. The administrator of a pen-
sion plan described in paragraph (d) 
shall be deemed to satisfy the report-
ing and disclosure provisions of part 1 
of title I of the Act by— 

(1) Filing a statement with the Sec-
retary of Labor that includes the name 
and address of the employer, the em-
ployer identification number (EIN) as-
signed by the Internal Revenue Serv-
ice, a declaration that the employer 
maintains a plan or plans primarily for 
the purpose of providing deferred com-
pensation for a select group of manage-
ment or highly compensated employ-
ees, and a statement of the number of 
such plans and the number of employ-
ees in each, and 

(2) Providing plan documents, if any, 
to the Secretary upon request as re-
quired by section 104(a)(6) of the Act. 
Only one statement need be filed for 
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each employer maintaining one or 
more of the plans described in para-
graph (d) of this section. For plans in 
existence on May 4, 1975, the statement 
shall be filed on or before August 31, 
1975. For a plan to which part 1 of title 
I of the Act becomes applicable after 
May 4, 1975, the statement shall be 
filed within 120 days after the plan be-
comes subject to part 1. 

(c) Filing address. Statements may be 
filed with the Secretary of Labor by 
mailing them addressed to: Top Hat 
Plan Exemption, Pension and Welfare 
Benefits Administration, Room N–5644, 
U.S. Department of Labor, 200 Con-
stitution Avenue NW., Washington, DC 
20210, or by delivering it during normal 
working hours to the Division of Re-
ports, Office of Program Services, Pen-
sion and Welfare Benefits Administra-
tion, Room N–5644, U.S. Department of 
Labor, 200 Constitution Avenue NW., 
Washington, DC. 

(d) Application. The alternative form 
of compliance described in paragraph 
(b) of this section is available only to 
employee pension benefit plans— 

(1) Which are maintained by an em-
ployer primarily for the purpose of pro-
viding deferred compensation for a se-
lect group of management or highly 
compensated employees, and 

(2) For which benefits (i) are paid as 
needed solely from the general assets 
of the employer, (ii) are provided exclu-
sively through insurance contracts or 
policies, the premiums for which are 
paid directly by the employer from its 
general assets, issued by an insurance 
company or similar organization which 
is qualified to do business in any State, 
or (iii) both. 

[40 FR 34533, Aug. 15, 1975, as amended at 54 
FR 8629, Mar. 1, 1989; 67 FR 776, Jan. 7, 2002]

§ 2520.104–24 Exemption for welfare 
plans for certain selected employ-
ees. 

(a) Purpose and scope. (1) This section, 
under the authority of section 104(a)(3) 
of the Employee Retirement Income 
Security Act of 1974, exempts unfunded 
or insured welfare plans maintained by 
an employer for the purpose of pro-
viding benefits for a select group of 
management or highly compensated 
employees from the reporting and dis-

closure provisions of part 1 of title I of 
the Act, except for the requirement to 
provide plan documents to the Sec-
retary of Labor upon request under sec-
tion 104(a)(1) of the Act. 

(2) Under section 104(a)(3) of the Act, 
the Secretary is authorized to exempt 
by regulation any welfare benefit plan 
from all or part of the reporting and 
disclosure requirements of title I of the 
Act. 

(b) Exemption. Under the authority of 
section 104(a)(3) of the Act, each em-
ployee welfare benefit plan described in 
paragraph (c) of this section is exempt-
ed from the reporting and disclosure 
provisions of part 1 of title I of the Act, 
except for providing plan documents to 
the Secretary of Labor upon request as 
required by section 104(a)(6). 

(c) Application. This exemption is 
available only to employee welfare 
benefit plans: 

(1) Which are maintained by an em-
ployer primarily for the purpose of pro-
viding benefits for a select group of 
management or highly compensated 
employees, and 

(2) For which benefits (i) are paid as 
needed solely from the general assets 
of the employer, (ii) are provided exclu-
sively through insurance contracts or 
policies, the premiums for which are 
paid directly by the employer from its 
general assets, issued by an insurance 
company or similar organization which 
is qualified to do business in any State, 
or (iii) both. 

[40 FR 34533, Aug. 15, 1975, as amended at 67 
FR 776, Jan. 7, 2002]

§ 2520.104–25 Exemption from report-
ing and disclosure for day care cen-
ters. 

Under the authority of section 
104(a)(3) of the Act, day care centers 
are exempted from the reporting and 
disclosure provisions of part 1 of title I 
of the Act, except for providing plan 
documents to the Secretary upon re-
quest as required under section 
104(a)(6) of the Act. 

[40 FR 34533, Aug. 15, 1975, as amended at 67 
FR 776, Jan. 7, 2002]
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§ 2520.104–26 Limited exemption for 
certain unfunded dues financed 
welfare plans maintained by em-
ployee organizations. 

(a) Scope. Under the authority of sec-
tion 104(a)(3) of the Act, a welfare ben-
efit plan that meets the requirements 
of paragraph (b) of this section is ex-
empted from the provisions of the Act 
that require filing with the Secretary 
an annual report and furnishing a sum-
mary annual report to participants and 
beneficiaries. Such plans may use a 
simplified method of reporting and dis-
closure to comply with the require-
ment to furnish a summary plan de-
scription to participants and bene-
ficiaries, as follows: 

(1) In lieu of filing an annual report 
with the Secretary or distributing a 
summary annual report, a filing is 
made of Report Form LM–2 or LM–3, 
pursuant to the Labor-Management 
Reporting and Disclosure Act 
(LMRDA) and regulations thereunder, 
and 

(2) In lieu of a summary plan descrip-
tion, the employee organization con-
stitution or by-laws may be furnished 
in accordance with § 2520.104b–2 to par-
ticipants and beneficiaries together 
with any supplement to such document 
necessary to meet the requirements of 
§§ 2520.102–2 and 2520.102–3. 

(b) Application. This exemption is 
available only to welfare benefit plans 
maintained by an employee organiza-
tion, as that term is defined in section 
3(4) of the Act, paid for out of the em-
ployee organization’s general assets, 
which are derived wholly or partly 
from membership dues, and which 
cover employee organization members 
and their beneficiaries. 

(c) Limitations. This exemption does 
not exempt the administrator from any 
other requirement of part 1 of title I of 
the Act. 

[42 FR 37184, July 19, 1977, as amended at 67 
FR 776, Jan. 7, 2002]

§ 2520.104–27 Alternative method of 
compliance for certain unfunded 
dues financed pension plans main-
tained by employee organizations. 

(a) Scope. Under the authority of sec-
tion 110 of the Act, a pension benefit 
plan that meets the requirements of 
paragraph (b) of this section is exempt-

ed from the provisions of the Act that 
require filing with the Secretary an an-
nual report and furnishing a summary 
annual report to participants and bene-
ficiaries receiving benefits. Such plans 
may use a simplified method of report-
ing and disclosure to comply with the 
requirement to furnish a summary plan 
description to participants and bene-
ficiaries receiving benefits, as follows: 

(1) In lieu of filing an annual report 
with the Secretary or distributing a 
summary annual report, a filing is 
made of Report Form LM–2 or LM–3, 
pursuant to the Labor-Management 
Reporting and Disclosure Act 
(LMRDA) and regulations thereunder, 
and 

(2) In lieu of a summary plan descrip-
tion, the employee organization con-
stitution or bylaws may be furnished in 
accordance with § 2520.104b–2 to partici-
pants and beneficiaries together with 
any supplement to such document nec-
essary to meet the requirements of 
§§ 2520.102–2 and 2520.102–3. 

(b) Application. This exemption is 
available only to pension benefit plans 
maintained by an employee organiza-
tion, as that term is defined in section 
3(4) of the Act, paid for out of the em-
ployee organization’s general assets, 
which are derived wholly or partly 
from membership dues, and which 
cover employee organization members 
and their beneficiaries. 

(c) Limitations. This exemption does 
not exempt the administrator from any 
other requirement of part 1 of title I of 
the Act. 

[42 FR 37184, July 19, 1977, as amended at 67 
FR 777, Jan. 7, 2002]

§ 2520.104–28 [Reserved]

§ 2520.104–41 Simplified annual report-
ing requirements for plans with 
fewer than 100 participants. 

(a) General. (1) Under the authority of 
section 104(a)(2)(A), the Secretary of 
Labor may prescribe simplified annual 
reporting for employee pension benefit 
plans with fewer than 100 participants. 

(2) Under the authority of section 
104(a)(3), the Secretary of Labor may 
provide a limited exemption for any 
employee welfare benefit plan with re-
spect to certain annual reporting re-
quirements. 
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1 Schedule B was filed as part of the origi-
nal document.

(b) Application. The administrator of 
an employee pension or welfare benefit 
plan which covers fewer than 100 par-
ticipants at the beginning of the plan 
year and the administrator of an em-
ployee pension or welfare benefit plan 
described in § 2520.103–1(d) may file the 
simplified annual report described in 
paragraph (c) of this section in lieu of 
the annual report described in 
§ 2520.103–1(b). 

(c) Contents. The administrator of an 
employee pension or welfare benefit 
plan described in paragraph (b) of this 
section shall file, in the manner pre-
scribed in § 2520.104a–5, a completed 
Form 5500 ‘‘Annual Return/Report of 
Employee Benefit Plan,’’ including any 
required schedules or statements pre-
scribed by the instructions to the form, 
and, unless waived by § 2520.104–46, a re-
port of an independent qualified public 
accountant meeting the requirements 
of § 2520.103–1(b). 

[43 FR 10150, Mar. 10, 1978, as amended at 45 
FR 51446, Aug. 1, 1980; 54 FR 8629, Mar. 1, 1989; 
65 FR 21084, Apr. 19, 2000; 65 FR 62973, Oct. 19, 
2000]

§ 2520.104–42 Waiver of certain actu-
arial information in the annual re-
port. 

Under the authority of section 
104(a)(2)(A) of ERISA, the requirement 
of section 103(d)(6) of ERISA that the 
annual report include as part of the ac-
tuarial statement (Schedule B) 1 the 
present value of all of the plan’s liabil-
ities for nonforfeitable pension benefits 
allocated by termination priority cat-
egories, as set forth in section 4044 of 
title IV of ERISA, and the actuarial as-
sumptions used in these computations, 
is waived.

[44 FR 5446, Jan. 26, 1979]

§ 2520.104–43 Exemption from annual 
reporting requirement for certain 
group insurance arrangements. 

(a) General. Under the authority of 
section 104(a)(3) of the Act, the admin-
istrator of an employee welfare benefit 
plan which meets the requirements of 
paragraph (b) of this section is not re-
quired to file an annual report with the 

Secretary of Labor as required by sec-
tion 104(a)(1) of the Act. 

(b) Application. (1) This exemption ap-
plies only to a welfare plan for a plan 
year in which (i) such plan meets the 
requirements of § 2520.104–21, except the 
requirement that the plan cover fewer 
than 100 participants at the beginning 
of the plan year, and 

(ii) An annual report containing the 
items set forth in § 2520.103–2 has been 
filed with the Secretary of Labor in ac-
cordance with § 2520.104a–6 by the trust 
or other entity which is the holder of 
the group insurance contracts by which 
plan benefits are provided. 

(2) For purposes of this section, the 
terms ‘‘group insurance arrangement’’ 
or ‘‘trust or other entity’’ shall be used 
in place of the terms ‘‘plan’’ and ‘‘plan 
administrator,’’ as applicable, in 
§§ 2520.103–3, 2520.103–4, 2520.103–6, 
2520.103–8, 2520.103–9 and 2520.103–10. 

(c) Limitation. This provision does not 
exempt the administrator of an em-
ployee benefit plan which meets the re-
quirements of paragraph (b) from fur-
nishing a copy of a summary annual re-
port to participants and beneficiaries 
of the plan, as required by section 
104(b)(3) of the Act. 

[43 FR 10150, Mar. 10, 1978, as amended at 65 
FR 21084, Apr. 19, 2000; 67 FR 777, Jan. 7, 2002]

§ 2520.104–44 Limited exemption and 
alternative method of compliance 
for annual reporting by unfunded 
plans and by certain insured plans. 

(a) General. (1) Under the authority of 
section 104(a)(3) of the Act, the Sec-
retary of Labor may exempt an em-
ployee welfare benefit plan from any or 
all of the reporting and disclosure re-
quirements of title I. An employee wel-
fare benefit plan which meets the re-
quirements of paragraph (b)(1) of this 
section is not required to comply with 
the annual reporting requirements de-
scribed in paragraph (c) of this section. 

(2) Under the authority of section 110 
of the Act, an alternative method of 
compliance is prescribed for certain 
employee pension benefit plans subject 
to part 1, title I of the Act. An em-
ployee pension benefit plan which 
meets the requirements of paragraph 
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(b)(2) or (b)(3) of this section is not re-
quired to comply with the annual re-
porting requirements described in 
paragraph (c) of this section. 

(b) Application. This section applies 
only to: 

(1) An employee welfare benefit plan 
under the terms of which benefits are 
to be paid— 

(i) Solely from the general assets of 
the employer or employee organization 
maintaining the plan; 

(ii) The benefits of which are pro-
vided exclusively through insurance 
contracts or policies issued by an in-
surance company or similar organiza-
tion which is qualified to do business in 
any State or through a qualified health 
maintenance organization as defined in 
section 1310(d) of the Public Health 
Service Act, as amended, 42 U.S.C. 
300e–9(d), the premiums for which are 
paid directly by the employer or em-
ployee organization from its general 
assets or partly from its general assets 
and partly from contributions by its 
employees or members, provided that 
any plan assets held by such an insur-
ance company are held solely in the 
general account of such company or or-
ganization, contributions by partici-
pants are forwarded by the employer or 
employee organization within three 
months of receipt and, in the case of a 
plan that provides for the return of re-
funds to contributing participants, 
such refunds are returned to them 
within three months of receipt by the 
employer or employee organization, or 

(iii) Partly in the manner specified in 
paragraph (b)(1)(i) of this section and 
partly in the manner specified in para-
graph (b)(1)(ii) of this section; 

(2) A pension benefit plan the bene-
fits of which are provided exclusively 
through allocated insurance contracts 
or policies which are issued by, and 
pursuant to the specific terms of such 
contracts or policies benefit payments 
are fully guaranteed by an insurance 
company or similar organization which 
is qualified to do business in any State, 
and the premiums for which are paid 
directly by the employer or employee 
organization from its general assets or 
partly from its general assets and part-
ly from contributions by its employees 
or members: Provided, That contribu-
tions by participants are forwarded by 

the employer or employee organization 
to the insurance company or organiza-
tion within three months of receipt 
and, in the case of a plan that provides 
for the return of refunds to contrib-
uting participants, such refunds are re-
turned to them within three months of 
receipt by the employer or employee 
organization; and 

(3) A pension plan using a tax de-
ferred annuity arrangement under sec-
tion 403(b)(1) of the Internal Revenue 
Code (Title 26 of the United States 
Code) and/or a custodial account for 
regulated investment company stock 
under Code section 403(b)(7) as the sole 
funding vehicle for providing pension 
benefits. 

(c) Contents. An employee benefit 
plan described in paragraph (b) of this 
section is exempt from complying with 
the following annual reporting require-
ments: 

(1) Completing certain items of the 
annual report relating to financial in-
formation and transactions entered 
into by the plan as described in the in-
structions to the Form 5500 ‘‘Annual 
Return/Report of Employee Benefit 
Plan’’ and accompanying schedules; 

(2) Engaging an independent qualified 
public accountant pursuant to section 
103(a)(3)(A) of the Act and § 2520.103–1(b) 
to conduct an examination of the fi-
nancial statements and schedules of 
the plan; and 

(3) Including in the annual report a 
report of an independent qualified pub-
lic accountant concerning the financial 
statements and schedules required to 
be a part of the annual report pursuant 
to section 103(b) of the Act and 
§ 2520.103–1(b). 

(d) Limitation. This section does not 
exempt any plan from filing an annual 
report form with the Secretary in ac-
cordance with section 104(a)(1) of the 
Act and § 2520.104a–5. 

(e) Example. A welfare plan which is 
funded entirely with insurance con-
tracts and which meets all the require-
ments of exemption under § 2520.104–20 
except that it covers 100 or more par-
ticipants at the beginning of the plan 
year is not exempt from the annual re-
porting requirements under § 2520.104–
20, but is exempt from certain report-
ing requirements under § 2520.104–44. 
Under the latter section, such a welfare 
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plan should file Form 5500, including 
Schedule A ‘‘Insurance Information.’’ 
However, the plan is not required to 
engage an independent qualified public 
accountant and need not complete cer-
tain items on form 5500. 

[43 FR 10150, Mar. 10, 1978, as amended at 45 
FR 51446, Aug. 1, 1980; 46 FR 5884, Jan. 21, 
1981; 65 FR 21085, Apr. 19, 2000; 67 FR 777, Jan. 
7, 2002]

§ 2520.104–45 [Reserved]

§ 2520.104–46 Waiver of examination 
and report of an independent quali-
fied public accountant for employee 
benefit plans with fewer than 100 
participants. 

(a) General. (1) Under the authority of 
section 103(a)(3)(A) of the Act, the Sec-
retary may waive the requirements of 
section 103(a)(3)(A) in the case of a plan 
for which simplified annual reporting 
has been prescribed in accordance with 
section 104(a)(2) of the Act. 

(2) Under the authority of section 
104(a)(3) of the Act the Secretary may 
exempt any employee welfare benefit 
plan from certain annual reporting re-
quirements. 

(b) Application. (1)(i) The adminis-
trator of an employee pension benefit 
plan for which simplified annual re-
porting has been prescribed in accord-
ance with section 104(a)(2)(A) of the 
Act and § 2520.104–41 is not required to 
comply with the annual reporting re-
quirements described in paragraph (c) 
of this section, provided that with re-
spect to each plan year for which the 
waiver is claimed— 

(A)(1) At least 95 percent of the as-
sets of the plan constitute qualifying 
plan assets within the meaning of para-
graph (b)(1)(ii) of this section, or 

(2) Any person who handles assets of 
the plan that do not constitute quali-
fying plan assets is bonded in accord-
ance with the requirements of section 
412 of the Act and the regulations 
issued thereunder, except that the 
amount of the bond shall not be less 
than the value of such assets; 

(B) The summary annual report, de-
scribed in § 2520.104b–10, includes, in ad-
dition to any other required informa-
tion: 

(1) Except for qualifying plan assets 
described in paragraph (b)(1)(ii)(A), (B) 
and (F) of this section, the name of 

each regulated financial institution 
holding (or issuing) qualifying plan as-
sets and the amount of such assets re-
ported by the institution as of the end 
of the plan year; 

(2) The name of the surety company 
issuing the bond, if the plan has more 
than 5% of its assets in non-qualifying 
plan assets; 

(3) A notice indicating that partici-
pants and beneficiaries may, upon re-
quest and without charge, examine, or 
receive copies of, evidence of the re-
quired bond and statements received 
from the regulated financial institu-
tions describing the qualifying plan as-
sets; and 

(4) A notice stating that participants 
and beneficiaries should contact the 
Regional Office of the U.S. Department 
of Labor’s Pension and Welfare Bene-
fits Administration if they are unable 
to examine or obtain copies of the reg-
ulated financial institution statements 
or evidence of the required bond, if ap-
plicable; and 

(C) in response to a request from any 
participant or beneficiary, the admin-
istrator, without charge to the partici-
pant or beneficiary, makes available 
for examination, or upon request fur-
nishes copies of, each regulated finan-
cial institution statement and evidence 
of any bond required by paragraph 
(b)(1)(i)(A)(2). 

(ii) For purposes of paragraph (b)(1), 
the term ‘‘qualifying plan assets’’ 
means: 

(A) Qualifying employer securities, 
as defined in section 407(d)(5) of the Act 
and the regulations issued thereunder; 

(B) Any loan meeting the require-
ments of section 408(b)(1) of the Act 
and the regulations issued thereunder; 

(C) Any assets held by any of the fol-
lowing institutions: 

(1) A bank or similar financial insti-
tution as defined in § 2550.408b–4(c); 

(2) An insurance company qualified 
to do business under the laws of a 
state; 

(3) An organization registered as a 
broker-dealer under the Securities Ex-
change Act of 1934; or 

(4) Any other organization authorized 
to act as a trustee for individual retire-
ment accounts under section 408 of the 
Internal Revenue Code. 
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(D) Shares issued by an investment 
company registered under the Invest-
ment Company Act of 1940; 

(E) Investment and annuity con-
tracts issued by any insurance com-
pany qualified to do business under the 
laws of a state; and, 

(F) In the case of an individual ac-
count plan, any assets in the individual 
account of a participant or beneficiary 
over which the participant or bene-
ficiary has the opportunity to exercise 
control and with respect to which the 
participant or beneficiary is furnished, 
at least annually, a statement from a 
regulated financial institution referred 
to in paragraphs (b)(1)(ii)(C), (D) or (E) 
of this section describing the assets 
held (or issued) by such institution and 
the amount of such assets. 

(iii)(A) For purposes of this para-
graph (b)(1), the determination of the 
percentage of all plan assets consisting 
of qualifying plan assets with respect 
to a given plan year shall be made in 
the same manner as the amount of the 
bond is determined pursuant to 
§§ 2580.412–11, 2580.412–14, and 2580.412–15. 

(B) Examples. Plan A, which reports 
on a calendar year basis, has total as-
sets of $600,000 as of the end of the 1999 
plan year. Plan A’s assets, as of the end 
of year, include: investments in various 
bank, insurance company and mutual 
fund products of $520,000; investments 
in qualifying employer securities of 
$40,000; participant loans, meeting the 
requirements of ERISA section 
408(b)(1), totaling $20,000; and a $20,000 
investment in a real estate limited 
partnership. Because the only asset of 
the plan that does not constitute a 
‘‘qualifying plan asset’’ is the $20,000 
real estate investment and that invest-
ment represents less than 5% of the 
plan’s total assets, no bond would be 
required under the proposal as a condi-
tion for the waiver for the 2000 plan 
year. By contrast, Plan B also has total 
assets of $600,000 as of the end of the 
1999 plan year, of which $558,000 con-
stitutes ‘‘qualifying plan assets’’ and 
$42,000 constitutes non-qualifying plan 
assets. Because 7%—more than 5%—of 
Plan B’s assets do not constitute 
‘‘qualifying plan assets,’’ Plan B, as a 
condition to electing the waiver for the 
2000 plan year, must ensure that it has 
a fidelity bond in an amount equal to 

at least $42,000 covering persons han-
dling non-qualifying plan assets. Inas-
much as compliance with section 412 
requires the amount of bonds to be not 
less than 10% of the amount of all the 
plan’s funds or other property handled, 
the bond acquired for section 412 pur-
poses may be adequate to cover the 
non-qualifying plan assets without an 
increase (i.e., if the amount of the bond 
determined to be needed for the rel-
evant persons for section 412 purposes 
is at least $42,000). As demonstrated by 
the foregoing example, where a plan 
has more than 5% of its assets in non-
qualifying plan assets, the bond re-
quired by the proposal is for the total 
amount of the non-qualifying plan as-
sets, not just the amount in excess of 
5%. 

(2) The administrator of an employee 
welfare benefit plan that covers fewer 
than 100 participants at the beginning 
of the plan year is not required to com-
ply with annual reporting require-
ments described in paragraph (c) of this 
section. 

(c) Waiver. The administrator of a 
plan described in paragraph (b)(1) or (2) 
of this section is not required to: 

(1) Engage an independent qualified 
public accountant to conduct an exam-
ination of the financial statements of 
the plan; 

(2) Include within the annual report 
the financial statements and schedules 
prescribed in section 103(b) of the Act 
and §§ 2520.103–1, 2520.103–2, and 2520.103–
10; and 

(3) Include within the annual report a 
report of an independent qualified pub-
lic accountant as prescribed in section 
103(a)(3)(A) of the Act and § 2520.103–1. 

(d) Limitations. (1) The waiver de-
scribed in this section does not affect 
the obligation of a plan described in 
paragraph (b) (1) or (2) of this section 
to file a Form 5500 ‘‘Annual Return/Re-
port of Employee Benefit Plan,’’ in-
cluding any required schedules or 
statements prescribed by the instruc-
tions to the form. See § 2520.104–41. 

(2) For purposes of this section, an 
employee pension benefit plan for 
which simplified annual reporting has 
been prescribed includes an employee 
pension benefit plan which elects to 
file a Form 5500 as a small plan pursu-
ant to § 2520.103–1(d) with respect to the 
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plan year for which the waiver is 
claimed. See § 2520.104–41. 

(3) For purposes of this section, an 
employee welfare benefit plan that cov-
ers fewer than 100 participants at the 
beginning of the plan year includes an 
employee welfare benefit plan which 
elects to file a Form 5500 as a small 
plan pursuant to § 2520.103–1(d) with re-
spect to the plan year for which the 
waiver is claimed. See § 2520.104–41. 

(4) A plan that elects to file a Form 
5500 as a large plan pursuant to 
§ 2520.103–1(d) may not claim a waiver 
under this section. 

[43 FR 10151, Mar. 10, 1978, as amended at 43 
FR 14010, Apr. 4, 1978; 45 FR 51447, Aug. 1, 
1980; 54 FR 8629, Mar. 1, 1989; 65 FR 21085, Apr. 
19, 2000; 65 FR 62973, Oct. 19, 2000]

§ 2520.104–47 Limited exemption and 
alternative method of compliance 
for filing of insurance company fi-
nancial reports. 

An administrator of an employee 
benefit plan to which section 103(e)(2) 
of the Act applies shall be deemed in 
compliance with the requirement to in-
clude with its annual report a copy of 
the financial report of the insurance 
company, insurance service or similar 
organization, provided that the admin-
istrator files a copy of such report 
within 45 days of receipt of a written 
request for such report by the Sec-
retary of Labor. 

[45 FR 14034, Mar. 4, 1980]

§ 2520.104–48 Alternative method of 
compliance for model simplified 
employee pensions—IRS Form 
5305–SEP. 

Under the authority of section 110 of 
the Act the provisions of this section 
are prescribed as an alternative meth-
od of compliance with the reporting 
and disclosure requirements set forth 
in part 1 of title I of the Employee Re-
tirement Income Security Act of 1974 
in the case of a simplified employee 
pension (SEP) described in section 
408(k) of the Internal Revenue Code of 
1954 as amended (the Code) that is cre-
ated by use without modification of In-
ternal Revenue Service (IRS) Form 
5305–SEP. 

(a) At the time an employee becomes 
eligible to participate in the SEP 
(whether at the creation of the SEP or 

thereafter), the administrator of the 
SEP (generally the employer estab-
lishing and maintaining the SEP) shall 
furnish the employee with a copy of 
the completed and unmodified IRS 
Form 5305–SEP used to create the SEP, 
including (1) the completed Contribu-
tion Agreement, (2) the General Infor-
mation and Guidelines, and (3) the 
Questions and Answers. 

(b) Following the end of each cal-
endar year the administrator of the 
SEP shall notify each participant in 
the SEP in writing of any employer 
contributions made under the Con-
tribution Agreement to the partici-
pant’s individual retirement account or 
individual retirement annuity (IRA) 
for that year. 

(c) If the employer establishing and 
maintaining the SEP selects, rec-
ommends, or in any other way influ-
ences employees to choose a particular 
IRA or type of IRA into which con-
tributions under the SEP will be made, 
and if that IRA is subject to restric-
tions on a participant’s ability to with-
draw funds (other than restrictions im-
posed by the Code that apply to all 
IRAs), the administrator of the SEP 
shall give to each employee, in writing, 
within 90 days of the adoption of this 
regulation or at the time such em-
ployee becomes eligible to participate 
in the SEP, whichever is later, a clear 
explanation of those restrictions and a 
statement to the effect that other 
IRAs, into which rollovers or employee 
contributions may be made, may not 
be subject to such restrictions. 

[45 FR 24869, Apr. 11, 1980]

§ 2520.104–49 Alternative method of 
compliance for certain simplified 
employee pensions. 

Under the authority of section 110 of 
the Act, the provisions of this section 
are prescribed as an alternative meth-
od of compliance with the reporting 
and disclosure requirements set forth 
in part 1 of title I of the Act for a sim-
plified employee pension (SEP) de-
scribed in section 408(k) of the Internal 
Revenue Code of 1954 as amended, ex-
cept for: 
A SEP that is created by proper use of 
Internal Revenue Service Form 5305–
SEP, or; a SEP in connection with 
which the employer who establishes or 
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maintains the SEP selects, rec-
ommends or influences its employees 
to choose the IRAs into which em-
ployer contributions will be made and 
those IRAs are subject to provisions 
that prohibit withdrawal of funds by 
participants for any period of time. 

(a) At the time an employee becomes 
eligible to participate in the SEP 
(whether at the creation of the SEP or 
thereafter) or up to 90 days after the ef-
fective date of this regulation, which-
ever is later, the administrator of the 
SEP (generally the employer estab-
lishing or maintaining the SEP) shall 
furnish the employee in writing with: 

(1) Specific information concerning 
the SEP, including: 

(i) The requirements for employee 
participation in the SEP, 

(ii) The formula to be used to allo-
cate employer contributions made 
under the SEP to each participant’s in-
dividual retirement account or annuity 
(IRA), 

(iii) The name or title of the indi-
vidual who is designated by the em-
ployer to provide additional informa-
tion to participants concerning the 
SEP, and 

(iv) If the employer who establishes 
or maintains the SEP selects, rec-
ommends or substantially influences 
its employees to choose the IRAs into 
which employer contributions under 
the SEP will be made, a clear expla-
nation of the terms of those IRAs, such 
as the rate(s) of return and any restric-
tions on a participant’s ability to roll 
over or withdraw funds from the IRAs, 
including restrictions that allow roll-
overs or withdrawals but reduce earn-
ings of the IRAs or impose other pen-
alties. 

(2) General information concerning 
SEPs and IRAs, including a clear ex-
planation of: 

(i) What a SEP is and how it oper-
ates, 

(ii) The statutory provisions prohib-
iting discrimination in favor of highly 
compensated employees, 

(iii) A participant’s right to receive 
contributions under a SEP-and the al-
lowable sources of contributions to a 
SEP-related IRA (SEP–IRA), 

(iv) The statutory limits on contribu-
tions to SEP–IRAs, 

(v) The consequences of excess con-
tributions to a SEP–IRA and how to 
avoid excess contributions, 

(vi) A participant’s rights with re-
spect to contributions made under a 
SEP to his or her IRA(s), 

(vii) How a participant must treat 
contributions to a SEP–IRA for tax 
purposes, 

(viii) The statutory provisions con-
cerning withdrawal of funds from a 
SEP–IRA and the consequences of a 
premature withdrawal, and 

(ix) A participant’s ability to roll 
over or transfer funds from a SEP–IRA 
to another IRA, SEP–IRA, or retire-
ment bond, and how such a rollover or 
transfer may be effected without caus-
ing adverse tax consequences. 

(3) A statement to the effect that: 
(i) IRAs other than the IRA(s) into 

which employer contributions will be 
made under the SEP may provide dif-
ferent rates of return and may have 
different terms concerning, among 
other things, transfers and withdrawals 
of funds from the IRA(s), 

(ii) In the event a participant is enti-
tled to make a contribution or rollover 
to an IRA, such contribution or roll-
over can be made to an IRA other than 
the one into which employer contribu-
tions under the SEP are to be made, 
and 

(iii) Depending on the terms of the 
IRA into which employer contributions 
are made, a participant may be able to 
make rollovers or transfers of funds 
from that IRA to another IRA. 

(4) A description of the disclosure re-
quired by the Internal Revenue Service 
to be made to individuals for whose 
benefit an IRA is established by the fi-
nancial institution or other person who 
sponsors the IRA(s) into which con-
tributions will be made under the SEP. 

(5) A statement that, in addition to 
the information provided to an em-
ployee at the time he or she becomes 
eligible to participate in a SEP, the ad-
ministrator of the SEP must furnish 
each participant: 

(i) Within 30 days of the effective 
date of any amendment to the terms of 
the SEP, a copy of the amendment and 
a clear written explanation of its ef-
fects, and 

(ii) No later than the later of: 
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(A) January 31 of the year following 
the year for which a contribution is 
made, 

(B) 30 days after a contribution is 
made, or 

(C) 30 days after the effective date of 
this regulation 
written notification of any employer 
contributions made under the SEP to 
that participant’s IRA(s). 

(6) In the case of a SEP that provides 
for integration with Social Security 

(i) A statement that Social Security 
taxes paid by the employer on account 
of a participant will be considered as 
an employer contribution under the 
SEP to a participant’s SEP–IRA for 
purposes of determining the amount 
contributed to the SEP–IRA(s) of a par-
ticipant by the employer pursuant to 
the allocation formula, 

(ii) A description of the effect that 
integration with Social Security would 
have on employer contributions under 
a SEP, and 

(iii) The integration formula, which 
may constitute part of the allocation 
formula required by paragraph (a)(1)(ii) 
of this section. 

(b)(1) The requirements of paragraphs 
(a)(1)(i), (ii), (iii) and (a)(6)(i) of this 
regulation may be met by furnishing 
the SEP agreement to participants, 
provided that the SEP agreement is 
written in a manner reasonably cal-
culated to be understood by the aver-
age plan participant. 

(2) The requirements of paragraph 
(a)(1)(iv) of this regulation may be met 
through disclosure materials furnished 
by the financial institution in which 
the participant’s IRA is maintained, 
provided the materials contain the in-
formation specified in such paragraph. 

(c) No later than the later of: 
(1) January 31 of the year following 

the year for which a contribution is 
made, 

(2) 30 days after a contribution is 
made, or 

(3) 30 days after the effective date of 
this regulation 
the administrator of the SEP shall no-
tify a participant in the SEP in writing 
of any employer contributions made 
under the SEP to the participant’s 
IRA(s). 

(d) Within 30 days of the effective 
date of any amendment to the terms of 

the SEP, the administrator shall fur-
nish each participant a copy of the 
amendment and a clear explanation in 
writing of its effect. 

[46 FR 1264, Jan. 6, 1981]

§ 2520.104–50 Short plan years, defer-
ral of accountant’s examination and 
report. 

(a) Definition of ‘‘short plan year.’’ For 
purposes of this section, a short plan 
year is a plan year, as defined in sec-
tion 3(39) of the Act, of seven or fewer 
months’ duration, which occurs in the 
event that: 

(1) A plan is established or com-
mences operations; 

(2) A plan is merged or consolidated 
with another plan or plans; 

(3) A plan is terminated; or 
(4) The annual date on which the plan 

year begins is changed. 
(b) Deferral of accountant’s report. A 

plan administrator is not required to 
include the report of an independent 
qualified public accountant in the an-
nual report for the first of two consecu-
tive plan years, one of which is a short 
plan year, provided that the following 
conditions are satisfied: 

(1) The annual report for the first of 
the two consecutive plan years shall 
include: 

(i) Financial statements and accom-
panying schedules prepared in con-
formity with the requirements of sec-
tion 103(b) of the Act and regulations 
promulgated thereunder; 

(ii) An explanation why one of the 
two plan years is of seven or fewer 
months’ duration; and 

(iii) A statement that the annual re-
port for the immediately following 
plan year will include a report of an 
independent qualified public account-
ant with respect to the financial state-
ments and accompanying schedules for 
both of the two plan years. 

(2) The annual report for the second 
of the two consecutive plan years shall 
include: 

(i) Financial statements and accom-
panying schedules prepared in con-
formity with section 103(b) of the Act 
and regulations promulgated there-
under with respect to both plan years; 

(ii) A report of an independent quali-
fied public accountant with respect to 
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the financial statements and accom-
panying schedules for both plan years; 
and 

(iii) A statement identifying any ma-
terial differences between the 
unaudited financial information relat-
ing to, and contained in the annual re-
port for, the first of the two consecu-
tive plan years and the audited finan-
cial information relating to that plan 
year contained in the annual report for 
the immediately following plan year. 

(c) Accountant’s examination and re-
port. The examination by the account-
ant which serves as the basis for the 
portion of his report relating to the 
first of the two consecutive plan years 
may be conducted at the same time as 
the examination which serves as the 
basis for the portion of his report relat-
ing to the immediately following plan 
year. The report of the accountant 
shall be prepared in conformity with 
section 103(a)(3)(A) of the Act and regu-
lations thereunder. 

[46 FR 1265, Jan. 6, 1981]

Subpart E—Reporting 
Requirements 

(The information collection requirements 
contained in subpart E were approved by the 
Office of Management and Budget under con-
trol number 1210–0016)

§ 2520.104a–1 Filing with the Secretary 
of Labor. 

(a) General reporting requirements. 
Part 1 of title I of the Act requires that 
the administrator of an employee ben-
efit plan subject to the provisions of 
part 1 file with the Secretary of Labor 
certain reports and additional docu-
ments. Each report filed shall accu-
rately and comprehensively detail the 
information required. Where a form is 
prescribed, the reports shall be filed on 
that form. The Secretary may reject 
any incomplete filing. Reports and doc-
uments shall be filed as specified in 
this part. 

(b) Exemption for certain welfare plans. 
See §§ 2520.104–20, 2520.104–21, 2520.104–22, 
2520.104–24, and 2520.104–25. 

(c) Alternative method of compliance for 
pension plans for certain selected employ-
ees. See § 2520.104–23. 

[42 FR 37185, July 19, 1977]

§§ 2520.104a–2—2520.104a–4 [Reserved]

§ 2520.104a–5 Annual reporting filing 
requirements. 

(a) Filing obligation. Except as pro-
vided in § 2520.104a–6, the administrator 
of an employee benefit plan required to 
file an annual report pursuant to sec-
tion 104(a)(1) of the Act shall file an an-
nual report containing the items pre-
scribed in § 2520.103–1 within: 

(1) [Reserved] 
(2) Seven months after the close of 

any plan year which begins after De-
cember 31, 1975, unless extended. See 
‘‘When to file’’ instructions of the ap-
propriate Annual Return/Report Form. 

(b) Where to file. The annual report 
described in § 2520.103–1 shall be filed in 
accordance with and at the address 
provided in the instructions to the An-
nual Return/Report Form. 

[43 FR 10152, Mar. 10, 1978; 43 FR 14010, Apr. 
4, 1978; 67 FR 777, Jan. 7, 2002]

§ 2520.104a–6 Annual reporting for 
plans which are part of a group in-
surance arrangement. 

(a) General. A trust or other entity 
described in § 2520.104–43(b) that files an 
annual report in accordance with the 
terms of subsections (b) and (c) shall be 
deemed to have filed such report in ac-
cordance with § 2520.104a–6 for purposes 
of § 2520.104–43. 

(b) Date of filing. The annual report 
shall be filed within: 

(1) Eleven and one-half months after 
the close of the fiscal year of the trust 
or other entity described in § 2520.104–43 
which begins in 1975 or December 15, 
1977, whichever is later; and 

(2) Seven months after the close of 
the fiscal year of the trust or other en-
tity which begins after December 31, 
1975, unless extended. See ‘‘When to 
file’’ instructions of the appropriate 
Annual Return/Report Form. 

(c) Where to file. The annual report 
prescribed in § 2520.103–2 shall be filed 
in accordance with and at the address 
provided in the instructions to the An-
nual Return/Report Form. 

[43 FR 10152, Mar. 10, 1978; 43 FR 14010, Apr. 
4, 1978]
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§ 2520.104a–7 [Reserved]

§ 2520.104a–8 Requirement to furnish 
documents to the Secretary of 
Labor on request. 

(a) In general. (1) Under section 
104(a)(6) of the Act, the administrator 
of an employee benefit plan subject to 
the provisions of part 1 of title I of the 
Act is required to furnish to the Sec-
retary, upon request, any documents 
relating to the employee benefit plan. 
For purposes of section 104(a)(6) of the 
Act, the administrator of an employee 
benefit plan shall furnish to the Sec-
retary, upon service of a written re-
quest, a copy of: 

(i) The latest updated summary plan 
description (including any summaries 
of material modifications to the plan 
or changes in the information required 
to be included in the summary plan de-
scription); and 

(ii) Any other document described in 
section 104(b)(4) of the Act with respect 
to which a participant or beneficiary 
has requested, in writing, a copy from 
the plan administrator and which the 
administrator has failed or refused to 
furnish to the participant or bene-
ficiary. 

(2) Multiple requests for document(s). 
Multiple requests under this section for 
the same or similar document or docu-
ments shall be considered separate re-
quests for purposes of § 2560.502c–6(a). 

(b) For purposes of this section, a 
participant or beneficiary will include 
any individual who is: 

(1) A participant or beneficiary with-
in the meaning of ERISA sections 3(7) 
and 3(8), respectively; 

(2) An alternate payee under a quali-
fied domestic relations order (see 
ERISA section 206(d)(3)(K)) or prospec-
tive alternate payee (spouses, former 
spouses, children or other dependents); 

(3) A qualified beneficiary under 
COBRA (see ERISA section 607(3)) or 
prospective qualified beneficiary 
(spouse or dependent child); 

(4) An alternate recipient under a 
qualified medical child support order 
(see ERISA section 609(a)(2)(C)) or a 
prospective alternate recipient; or 

(5) A representative of any of the 
foregoing. 

(c) Service of request. Requests under 
this section shall be served in accord-
ance with § 2560.502c–6(i). 

(d) Furnishing documents. A document 
shall be deemed to be furnished to the 
Secretary on the date the document is 
received by the Department of Labor at 
the address specified in the request; or, 
if a document is delivered by certified 
mail, the date on which the document 
is mailed to the Department of Labor 
at the address specified in the request. 

[67 FR 784, Jan. 7, 2002]

Subpart F—Disclosure 
Requirements 

(The information collection requirements 
contained in subpart F were approved by the 
Office of Management and Budget under con-
trol number 1210–0016)

§ 2520.104b–1 Disclosure.

(a) General disclosure requirements. 
The administrator of an employee ben-
efit plan covered by part 1 of title I of 
the Act must disclose certain material, 
including reports, statements and doc-
uments, to participants and bene-
ficiaries. Disclosure under part 1 takes 
three forms. First, the plan adminis-
trator must, by direct operation of law, 
furnish certain material to all partici-
pants covered under the plan and bene-
ficiaries receiving benefits under the 
plan (other than beneficiaries under a 
welfare plan) at stated times or if cer-
tain events occur. Second, the plan ad-
ministrator must furnish certain mate-
rial to individual participants and 
beneficiaries upon their request. Third, 
the plan administrator must make cer-
tain material available to participants 
and beneficiaries for inspection at rea-
sonable times and places. 

(b) Fulfilling the disclosure obligation. 
(1) Where certain material, including 
reports, statements and documents, is 
required under part 1 of the Act and 
this part to be furnished either by di-
rect operation of law or on individual 
request, the plan administrator shall 
use measures reasonably calculated to 
ensure actual receipt of the material 
by plan participants and beneficiaries. 
Material which is required to be fur-
nished to all participants covered 
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under the plan and beneficiaries receiv-
ing benefits under the plan (other than 
beneficiaries under a welfare plan) 
must be sent by a method or methods 
of delivery likely to result in full dis-
tribution. For example, in-hand deliv-
ery to an employee at his or her work-
site is acceptable. However, in no case 
is it acceptable merely to place copies 
of the material in a location fre-
quented by participants. It is also ac-
ceptable to furnish such material as a 
special insert in a periodical distrib-
uted to employees such as a union 
newspaper or a company publication if 
the distribution list for the periodical 
is comprehensive and up-to-date and a 
prominent notice on the front page of 
the periodical advises readers that the 
issue contains an insert with impor-
tant information about rights under 
the plan and the Act which should be 
read and retained for future reference. 
If some participants and beneficiaries 
are not on the mailing list, a periodical 
must be used in conjunction with other 
methods of distribution such that the 
methods taken together are reasonably 
calculated to ensure actual receipt. 
Material distributed through the mail 
may be sent by first, second, or third-
class mail. However, distribution by 
second or third-class mail is acceptable 
only if return and forwarding postage 
is guaranteed and address correction is 
requested. Any material sent by second 
or third-class mail which is returned 
with an address correction shall be 
sent again by first-class mail or per-
sonally delivered to the participant at 
his or her worksite. 

(2) For purposes of section 104(b)(4) of 
the Act, materials furnished upon writ-
ten request shall be mailed to an ad-
dress provided by the requesting par-
ticipant or beneficiary or personally 
delivered to the participant or bene-
ficiary. 

(3) For purposes of section 104(b)(2) of 
the Act, where certain documents are 
required to be made available for ex-
amination by participants and bene-
ficiaries in the principal office of the 
plan administrator and in such other 
places as may be necessary to make 
available all pertinent information to 
all participants and beneficiaries, dis-
closure shall be made pursuant to the 
provisions of this paragraph. Such doc-

uments must be current, readily acces-
sible, and clearly identified, and copies 
must be available in sufficient number 
to accommodate the expected volume 
of inquiries. Plan administrators shall 
make copies of the latest annual re-
port, and the bargaining agreement, 
trust agreement, contract, or other in-
struments under which the plan is es-
tablished or operated available at all 
times in their principal offices. They 
are not required to maintain these plan 
documents at all times at each em-
ployer establishment or union hall or 
office as described in paragraphs 
(b)(3)(i), (ii), and (iii) of this section, 
but the documents must be made avail-
able at any such location within ten 
calendar days following the day on 
which a request for disclosure at that 
location is made. Plan administrators 
shall make plan documents available 
at the appropriate employer establish-
ment or union meeting hall or office 
within the required ten day period 
when a request is made directly to the 
plan administrator or through a proce-
dure establishing reasonable rules gov-
erning the making of requests for ex-
amination of plan documents. If a plan 
administrator prescribes such a proce-
dure and communicates it to plan par-
ticipants and beneficiaries, a plan ad-
ministrator will not be required to 
comply with a request made in a man-
ner which does not conform to the es-
tablished procedure. In order to comply 
with the requirements of this section, a 
procedure for making requests to ex-
amine plan documents must permit re-
quests to be made in a reasonably con-
venient manner both directly to the 
plan administrator and at each em-
ployer establishment, or union meeting 
hall or office where documents must be 
made available in accordance with this 
paragraph. If no such reasonable proce-
dure is established, a good faith effort 
by a participant or beneficiary to re-
quest examination of plan documents 
will be deemed a request to the plan 
administrator for purposes of this para-
graph. 

(i) In the case of a plan not main-
tained according to a collective bar-
gaining agreement, including a plan 
maintained by a single employer with 
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more than one establishment, a mul-
tiple employer plan, and a plan main-
tained by a controlled group of cor-
porations (within the meaning of sec-
tion 1563(a) of the Internal Revenue 
Code of 1954 (the Code)), determined 
without regard to section 1563(a)(4) and 
(e)(3)(C) of the Code), documents shall 
be made available for examination in 
the principal office of the employer and 
at each employer establishment in 
which at least 50 participants covered 
under a plan are customarily working. 
‘‘Establishment’’ means a single phys-
ical location where business is con-
ducted or where services or industrial 
operations are performed. Where em-
ployees are engaged in activities which 
are physically dispersed, such as agri-
culture, construction, transportation 
and communications, the ‘‘establish-
ment’’ shall be the place to which em-
ployees report each day. When employ-
ees do not usually work at, or report 
to, a single establishment—for exam-
ple, traveling salesmen, technicians, 
and engineers—the establishment shall 
be the location from which the employ-
ees customarily carry out their activi-
ties—for example the field office of an 
engineering firm servicing at least 50 
participants covered under the plan. 

(ii) In the case of a plan maintained 
solely by an employee organization, 
the plan administrator shall take 
measures to ensure that documents are 
available for examination at the meet-
ing hall or office of each union local in 
which there are at least 50 participants 
covered under the plan. Such measures 
shall include distributing copies of the 
documents to each union local in which 
there are at least 50 participants cov-
ered under the plan. 

(iii) In the case of a plan maintained 
according to a collective bargaining 
agreement, including a collectively 
bargained single employer plan with 
more than one establishment, a collec-
tively bargained multiple employer 
plan, and a multiemployer plan which 
meets the definition of section 3(37) of 
the Act, § 2510.3–37 of this chapter, and 
section 414(b) of the Internal Revenue 
Code of 1954 and 26 CFR 1.414(f) (40 FR 
43034), documents shall be made avail-
able for examination in the principal 
office of the employee organization and 
at each employer establishment in 

which at least 50 participants covered 
under the plan are customarily work-
ing. In employment situations where 
employees do not usually work at, or 
report to, a single establishment, the 
plan administrator shall take measures 
to ensure that plan documents are 
available for examination at the meet-
ing hall or office of each union local in 
which there are at least 50 participants 
covered under the plan. 

(c) Disclosure through electronic media. 
(1) The administrator of a group health 
plan furnishing documents described in 
section 104(b)(1) of the Act through 
electronic media will be deemed to sat-
isfy the requirements of paragraph 
(b)(1) of this section with respect to 
participants described in paragraph 
(c)(2) of this section if: 

(i) The administrator takes appro-
priate and necessary measures to en-
sure that the system for furnishing 
documents results in actual receipt by 
participants of transmitted informa-
tion and documents (e.g., uses return-
receipt electronic mail feature or con-
ducts periodic reviews or surveys to 
confirm receipt of transmitted infor-
mation); 

(ii) Electronically delivered docu-
ments are prepared and furnished in a 
manner consistent with the applicable 
style, format and content requirements 
(See 29 CFR 2520.102–2 through 2520.102–
5); 

(iii) Each participant is provided no-
tice, through electronic means or in 
writing, apprising the participant of 
the document(s) to be furnished elec-
tronically, the significance of the docu-
ment (e.g., the document describes 
changes in the benefits provided by 
your plan) and the participant’s right 
to request and receive, free of charge, a 
paper copy of each such document; and 

(iv) Upon request of any participant, 
the administrator furnishes, free of 
charge, a paper copy of any document 
delivered to the participant through 
electronic media. 

(2) For purposes of paragraph (c)(1) of 
this section, the furnishing of docu-
ments through electronic media satis-
fies the requirements of paragraph 
(b)(1) of this section only with respect 
to participants: 
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(i) Who have the ability to effectively 
access at their worksite documents fur-
nished in electronic form; and 

(ii) Who have the opportunity at 
their worksite location to readily con-
vert furnished documents from elec-
tronic form to paper form free of 
charge. 

(3) This paragraph (c) applies on or 
after June 1, 1997. 

(d) Participant and beneficiary status 
for purposes of section 101(a) and 104(b)(1) 
of the Act and subpart F of this part. See 
§§ 2510.3–3(d)(1), 2510.3–3(d)(2) and 2520.3–
3(d)(3) of this chapter. 

(Approved by the Office of Management and 
Budget under control number 1210–0039) 

[42 FR 37186, July 19, 1977, as amended at 62 
FR 16985, Apr. 8, 1997; 62 FR 36205, July 7, 
1997; 67 FR 777, Jan. 7, 2002]

EFFECTIVE DATE NOTE: At 67 FR 17274, Apr. 
9, 2002, § 2520.104b–1 is amended by revising 
the first sentence of paragraph (a), the first 
sentence of paragraph (b)(1), and paragraph 
(c), and adding a new paragraph (e), effective 
Oct. 9, 2002. For the convenience of the user, 
the revised and added text is set forth as fol-
lows:

§ 2520.104b–1 Disclosure. 
(a) General disclosure requirements. The ad-

ministrator of an employee benefit plan cov-
ered by Title I of the Act must disclose cer-
tain material, including reports, statements, 
notices, and other documents, to partici-
pants, beneficiaries and other specified indi-
viduals. Disclosure under Title I of the Act 
generally takes three forms. * * * 

(b) Fulfilling the disclosure obligation. (1) Ex-
cept as provided in paragraph (e) of this sec-
tion, where certain material, including re-
ports, statements, notices and other docu-
ments, is required under Title I of the Act, 
or regulations issued thereunder, to be fur-
nished either by direct operation of law or on 
individual request, the plan administrator 
shall use measures reasonably calculated to 
ensure actual receipt of the material by plan 
participants, beneficiaries and other speci-
fied individuals. * * *

* * * * *

(c) Disclosure through electronic media. (1) 
Except as otherwise provided by applicable 
law, rule or regulation, the administrator of 
an employee benefit plan furnishing docu-
ments through electronic media is deemed to 
satisfy the requirements of paragraph (b)(1) 
of this section with respect to an individual 
described in paragraph (c)(2) if: 

(i) The administrator takes appropriate 
and necessary measures reasonably cal-

culated to ensure that the system for fur-
nishing documents— 

(A) Results in actual receipt of trans-
mitted information (e.g., using return-re-
ceipt or notice of undelivered electronic mail 
features, conducting periodic reviews or sur-
veys to confirm receipt of the transmitted 
information); and 

(B) Protects the confidentiality of personal 
information relating to the individual’s ac-
counts and benefits (e.g., incorporating into 
the system measures designed to preclude 
unauthorized receipt of or access to such in-
formation by individuals other than the indi-
vidual for whom the information is in-
tended); 

(ii) The electronically delivered documents 
are prepared and furnished in a manner that 
is consistent with the style, format and con-
tent requirements applicable to the par-
ticular document; 

(iii) Notice is provided to each participant, 
beneficiary or other individual, in electronic 
or non-electronic form, at the time a docu-
ment is furnished electronically, that ap-
prises the individual of the significance of 
the document when it is not otherwise rea-
sonably evident as transmitted (e.g., the at-
tached document describes changes in the 
benefits provided by your plan) and of the 
right to request and obtain a paper version 
of such document; and 

(iv) Upon request, the participant, bene-
ficiary or other individual is furnished a 
paper version of the electronically furnished 
documents. 

(2) Paragraph (c)(1) shall only apply with 
respect to the following individuals: 

(i) A participant who— 
(A) Has the ability to effectively access 

documents furnished in electronic form at 
any location where the participant is reason-
ably expected to perform his or her duties as 
an employee; and 

(B) With respect to whom access to the em-
ployer’s or plan sponsor’s electronic informa-
tion system is an integral part of those du-
ties; or 

(ii) A participant, beneficiary or any other 
person entitled to documents under Title I of 
the Act or regulations issued thereunder (in-
cluding, but not limited to, an ‘‘alternate 
payee’’ within the meaning of section 
206(d)(3) of the Act and a ‘‘qualified bene-
ficiary’’ within the meaning of section 607(3) 
of the Act) who— 

(A) Except as provided in paragraph 
(c)(2)(ii) (B) of this section, has affirmatively 
consented, in electronic or non-electronic 
form, to receiving documents through elec-
tronic media and has not withdrawn such 
consent; 
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(B) In the case of documents to be fur-
nished through the Internet or other elec-
tronic communication network, has affirma-
tively consented or confirmed consent elec-
tronically, in a manner that reasonably dem-
onstrates the individual’s ability to access 
information in the electronic form that will 
be used to provide the information that is 
the subject of the consent, and has provided 
an address for the receipt of electronically 
furnished documents; 

(C) Prior to consenting, is provided, in 
electronic or non-electronic form, a clear 
and conspicuous statement indicating: 

(1) The types of documents to which the 
consent would apply; 

(2) That consent can be withdrawn at any 
time without charge; 

(3) The procedures for withdrawing consent 
and for updating the participant’s, bene-
ficiary’s or other individual’s address for re-
ceipt of electronically furnished documents 
or other information; 

(4) The right to request and obtain a paper 
version of an electronically furnished docu-
ment, including whether the paper version 
will be provided free of charge; and 

(5) Any hardware and software require-
ments for accessing and retaining the docu-
ments; and 

(D) Following consent, if a change in hard-
ware or software requirements needed to ac-
cess or retain electronic documents creates a 
material risk that the individual will be un-
able to access or retain electronically fur-
nished documents: 

(1) Is provided with a statement of the re-
vised hardware or software requirements for 
access to and retention of electronically fur-
nished documents; 

(2) Is given the right to withdraw consent 
without charge and without the imposition 
of any condition or consequence that was not 
disclosed at the time of the initial consent; 
and 

(3) Again consents, in accordance with the 
requirements of paragraph (c)(2)(ii)(A) or 
paragraph (c)(2)(ii)(B) of this section, as ap-
plicable, to the receipt of documents through 
electronic media.

* * * * *

(e) Limitations. This section does not apply 
to disclosures required under provisions of 
part 2 and part 3 of the Act over which the 
Secretary of the Treasury has interpretative 
and regulatory authority pursuant to Reor-
ganization Plan No. 4 of 1978.

§ 2520.104b–2 Summary plan descrip-
tion. 

(a) Obligation to furnish. Under the 
authority of sections 104(b)(1) and 
104(c) of the Act, the plan adminis-
trator of an employee benefit plan sub-

ject to the provisions of part 1 of title 
I shall furnish a copy of the summary 
plan description and a statement of 
ERISA rights as provided in § 2520.102–
3(t), to each participant covered under 
the plan (as defined in § 2510.3–3(d)), and 
each beneficiary receiving benefits 
under a pension plan on or before the 
later of: 

(1) The date which is 90 days after the 
employee becomes a participant, or (in 
the case of a beneficiary receiving ben-
efits under a pension plan) within 90 
days after he or she first receives bene-
fits, except as provided in § 2520.104b–
4(a), or, 

(2) Within 120 days after the plan be-
comes subject to part 1 of title I. 

(3)(i) A plan becomes subject to part 
1 of title I on the first day on which an 
employee is credited with an hour of 
service under § 2530.200b–2 or § 2530.200b–
3. Where a plan is made prospectively 
effective to take effect after a certain 
date or after a condition is satisfied, 
the day upon which the plan becomes 
subject to part 1 of title I is the day 
after such date or condition is satis-
fied. Where a plan is adopted with a 
retroactive effective date, the 120 day 
period begins on the day after the plan 
is adopted. Where a plan is made retro-
actively effective dependent on a con-
dition, the day on which the plan be-
comes subject to part 1 of title I is the 
day after the day on which the condi-
tion is satisfied. Where a plan is made 
retroactively effective subject to a con-
tingency which may or may not occur 
in the future, the day on which the 
plan becomes subject to part 1, title I 
is the day after the day on which the 
contingency occurs. 

(ii) Examples: Company A is negoti-
ating the purchase of Company B. On 
September 1, 1978, as part of the nego-
tiations, Company A adopts a pension 
plan covering the employees of Com-
pany B, contingent on the successful 
conclusion of its negotiations to pur-
chase Company B. The plan provides 
that it shall take effect on the first day 
of the calendar year in which the pur-
chase is concluded. On February 1, 1979, 
the negotiations conclude with Com-
pany A’s purchase of Company B. The 
plan therefore becomes effective on 
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February 1, 1979, retroactive to Janu-
ary 1, 1979. The summary plan descrip-
tion must be filed and disclosed no 
later than 120 days after February 1, 
1979. 

(b) Periods for furnishing updated sum-
mary plan description. (1) For purposes 
of the requirement to furnish the up-
dated summary plan description to 
each participant and each beneficiary 
receiving benefits under the plan (other 
than beneficiaries receiving benefits 
under a welfare plan) required by sec-
tion 104(b)(1) of the Act, the adminis-
trator of an employee benefit plan 
shall furnish such updated summary 
plan description no later than 210 days 
following the end of the plan year 
which occurs five years after the last 
date a change in the information re-
quired to be disclosed by section 102 or 
29 CFR 2520.102–3 would have been re-
flected in the most recently distributed 
summary plan description (or updated 
summary plan description) as described 
in section 102 of the Act. 

(2) In the case of a plan to which no 
amendments have been made between 
the end of the time period covered by 
the last distributed summary plan de-
scription (or updated summary plan de-
scription), described in section 102 of 
the Act, and the next occurring appli-
cable date described in paragraph (b)(1) 
of this section, for purposes of the re-
quirement to furnish the updated sum-
mary plan description to each partici-
pant, and to each beneficiary receiving 
benefits under the plan (other than 
beneficiaries receiving benefits under a 
welfare plan), required by section 
104(b)(1) of the Act, the administrator 
of an employee benefit plan shall fur-
nish such updated summary plan de-
scription no later than 210 days fol-
lowing the end of the plan year which 
occurs ten years after the last date a 
change in the information required to 
be disclosed by section 102 or 29 CFR 
2520.102–3 would have been reflected in 
the most recently distributed summary 
plan description (or updated summary 
plan description), as described in sec-
tion 102 of the Act. 

(c)–(f) [Reserved] 
(g) Terminated plans. (1) If, on or be-

fore the date by which a plan is re-
quired to furnish a summary plan de-
scription or updated summary plan de-

scription to participants and pension 
plan beneficiaries under this section, 
the plan has terminated within the 
meaning of paragraph (g)(2) of this sec-
tion, the administrator of such plan is 
not required to furnish to participants 
covered under the plan or to bene-
ficiaries receiving benefits under the 
plan a summary plan description. 

(2) For purposes of this section, a 
plan shall be considered terminated if: 

(i) In the case of an employee pension 
benefit plan, all distributions to par-
ticipants and beneficiaries have been 
completed; and 

(ii) In the case of an employee wel-
fare benefit plan, no claims can be in-
curred which will result in a liability 
of the plan to pay benefits. A claim is 
incurred upon the occurrence of the 
event or condition from which the 
claim arises (whether or not discov-
ered). 

(h) [Reserved] 
(i) Style and format of the summary 

plan description. See § 2520.102–2. 
(j) Contents of the summary plan de-

scription. See § 2520.102–3. 
(k) Option for different summary plan 

descriptions. See § 2520.102–4; § 2520.104–
26; and § 2520.104–27. 

(l) Employee benefit plan—participant 
covered under a plan. See § 2510.3–3(d). 

[42 FR 37187, July 19, 1977, as amended at 45 
FR 14032, Mar. 4, 1980; 48 FR 1714, Jan. 14, 
1983; 61 FR 33849, 33850, July 1, 1996; 67 FR 777, 
Jan. 7, 2002]

§ 2520.104b–3 Summary of material 
modifications to the plan and 
changes in the information re-
quired to be included in the sum-
mary plan description. 

(a) The administrator of an employee 
benefit plan subject to the provisions 
of part 1 of title I of the Act shall, in 
accordance with § 2520.104b–1(b), furnish 
a summary description of any material 
modification to the plan and any 
change in the information required by 
section 102(b) of the Act and § 2520.102–
3 of these regulations to be included in 
the summary plan description to each 
participant covered under the plan and 
each beneficiary receiving benefits 
under the plan. Except as provided in 
paragraph (d) of this section, the plan 
administrator shall furnish this sum-
mary, written in a manner calculated 
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to be understood by the average plan 
participant, not later than 210 days 
after the close of the plan year in 
which the modification or change was 
adopted. This disclosure date is not af-
fected by retroactive application to a 
prior plan year of an amendment which 
makes a material modification to the 
plan; a modification does not occur be-
fore it is adopted. For example, a cal-
endar year plan adopts a modification 
in April, 1978. The modification, by its 
terms, applies retroactively to the 1977 
plan year. A summary description of 
the material modification is furnished 
on or before July 29, 1979. A plan which 
adopts an amendment which makes a 
material modification to the plan 
which takes effect on a date in the fu-
ture must disclose a summary of that 
modification within 210 days after the 
close of the plan year in which the 
modification or change is adopted. 
Under the authority of sections 
104(a)(3) and 110 of the Act, a summary 
description of a material modification 
or change is not required to be dis-
closed if it is rescinded or otherwise 
does not take effect. For example, a 
calendar year plan adopts a modifica-
tion in June, 1978. The modification, by 
its terms, becomes effective beginning 
in plan year 1979. Before the beginning 
of plan year 1979, the prospective modi-
fication is withdrawn. No summary of 
the material modification is required 
to be disclosed. 

(b) The summary of material modi-
fications to the plan or changes in in-
formation required to be included in 
the summary plan description need not 
be furnished separately if the changes 
or modifications are described in a 
timely summary plan description. For 
example, a calendar year plan adopts a 
material modification on June 3, 1976. 
The modification is incorporated in a 
summary plan description furnished on 
July 15, 1977. No separate summary of 
the material modification is furnished. 
The plan adopts another material 
modification September 15, 1977. A sep-
arate summary of the modification is 
furnished on or before July 29, 1978. 

(c) The copy of the summary plan de-
scription furnished in accordance with 
§§ 2520.104b–2(a)(1)(i) and 2520.104b–4 
shall be acompanied by all summaries 
of material modifications or changes in 

information required to be included in 
the summary plan description which 
have not been incorporated into that 
summary plan description. 

(d) Special rule for group health plans—
(1) General. Except as provided in para-
graph (d)(2) of this section, the admin-
istrator of a group health plan, as de-
fined in section 733(a)(1) of the Act, 
shall furnish to each participant cov-
ered under the plan a summary, writ-
ten in a manner calculated to be under-
stood by the average plan participant, 
of any modification to the plan or 
change in the information required to 
be included in the summary plan de-
scription, within the meaning of para-
graph (a) of this section, that is a ma-
terial reduction in covered services or 
benefits not later than 60 days after 
the date of adoption of the modifica-
tion or change. 

(2) 90-day alternative rule. The admin-
istrator of a group health plan shall 
not be required to furnish a summary 
of any material reduction in covered 
services or benefits within the 60-day 
period described in paragraph (d)(1) of 
this section to any participant covered 
under the plan who would reasonably 
be expected to be furnished such sum-
mary in connection with a system of 
communication maintained by the plan 
sponsor or administrator, with respect 
to which plan participants are provided 
information concerning their plan, in-
cluding modifications and changes 
thereto, at regular intervals of not 
more than 90 days and such commu-
nication otherwise meets the disclo-
sure requirements of 29 CFR 2520.104b–
1. 

(3) ‘‘Material reduction’’. (i) For pur-
poses of this paragraph (d), a ‘‘material 
reduction in covered services or bene-
fits’’ means any modification to the 
plan or change in the information re-
quired to be included in the summary 
plan description that, independently or 
in conjunction with other contempora-
neous modifications or changes, would 
be considered by the average plan par-
ticipant to be an important reduction 
in covered services or benefits under 
the plan. 

(ii) A ‘‘reduction in covered services 
or benefits’’ generally would include 
any plan modification or change that: 
eliminates benefits payable under the 
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plan; reduces benefits payable under 
the plan, including a reduction that oc-
curs as a result of a change in for-
mulas, methodologies or schedules that 
serve as the basis for making benefit 
determinations; increases premiums, 
deductibles, coinsurance, copayments, 
or other amounts to be paid by a par-
ticipant or beneficiary; reduces the 
service area covered by a health main-
tenance organization; establishes new 
conditions or requirements (e.g., 
preauthorization requirements) to ob-
taining services or benefits under the 
plan. 

(e) Applicability date. Paragraph (d) of 
this section is applicable as of the first 
day of the first plan year beginning 
after June 30, 1997. 

(f)–(g) [Reserved] 

(Approved by the Office of Management and 
Budget under control number 1210–0039) 

[42 FR 37188, July 19, 1977, as amended at 62 
FR 16985, Apr. 8, 1997; 62 FR 36205, July 7, 
1997; 65 FR 70243, Nov. 21, 2000; 66 FR 34994, 
July 2, 2001; 67 FR 777, Jan. 7, 2002]

§ 2520.104b–4 Alternative methods of 
compliance for furnishing the sum-
mary plan description and sum-
maries of material modifications of 
a pension plan to a retired partici-
pant, a separated participant with 
vested benefits, and a beneficiary 
receiving benefits. 

Under the authority of section 110 of 
the Act, in the case of an employee 
pension benefit plan— 

(a) Summary plan descriptions. A plan 
administrator will be deemed to satisfy 
the requirements of section 104(b)(1) of 
the Act and § 2520.104b–2(a) to furnish a 
copy of the initial summary plan de-
scription to a retired participant, a 
beneficiary receiving benefits, or a sep-
arated participant with vested benefits 
(‘‘vested separated participant’’) if, no 
earlier than the date stated in para-
graph (a)(4) of this section, 

(1) In the case of a retired participant 
or a beneficiary receiving benefits, a 
document is furnished which— 

(i) Meets the requirements of 
§§ 2520.102–2 and 2520.102–3 except para-
graphs (b)(3), (b)(4), (j), (k), (l), (n), (o) 
and (p); 

(ii) Contains a statement that the 
benefit payment presently being re-
ceived by the retired participant or 
beneficiary receiving benefits will con-

tinue in the same amount and for the 
period provided in the mode of settle-
ment selected at retirement, and will 
not be changed except as described in 
paragraph (a)(1)(iii) of this section; and 

(iii) Contains a statement describing 
any plan provision under which the 
present benefit payment may be re-
duced, changed, terminated, forfeited 
or suspended; 

(2) In the case of a vested separated 
participant, a document is furnished 
which— 

(i) Meets the requirements of 
§§ 2520.102–2 and 2520.102–3 except para-
graphs (b)(3), (b)(4), (j), (l), (n), (o), (p) 
and (r); 

(ii)(A) If at or after separation, a sep-
arated vested participant was furnished 
a statement of the dollar amount of 
the vested benefit or the method of 
computation of the benefit, includes a 
statement that the dollar amount of 
the vested benefit was previously fur-
nished and that a copy of the pre-
viously furnished statement of the dol-
lar amount of such vested benefit or 
method of computation of the benefit 
may be obtained from the plan upon re-
quest; 

(B) If the vested separated partici-
pant was not furnished a statement of 
the dollar amount of the vested benefit 
or the method of computation of the 
benefit, the plan furnishes either a 
statement of the dollar amount of the 
vested benefit, or a statement of the 
formula used to determine the dollar 
amount of the vested benefit; 

(iii) Includes a statement of the form 
in which the benefits will be paid and 
duration of the payment period or a de-
scription of the optional modes of pay-
ment available under the plan; and 

(iv) Includes a statement describing 
any plan provision under which a ben-
efit may be reduced, changed, termi-
nated, forfeited or suspended; or 

(3)(i) Such retired participant, vested 
separated participant, or beneficiary 
receiving benefits was furnished with a 
copy of a document which— 

(A) Satisfies the requirements of sec-
tion 102(a)(1) of the Act and § 2520.102–2 
(relating to the style and format of the 
summary plan description) and 
§ 2520.102–3 (relating to the content of 
the summary plan description); 

VerDate Sep<04>2002 09:01 Sep 13, 2002 Jkt 197111 PO 00000 Frm 00425 Fmt 8010 Sfmt 8010 Y:\SGML\197111T.XXX 197111T



426

29 CFR Ch. XXV (7–1–02 Edition)§ 2520.104b–4

(B) Describes the rights and obliga-
tions under the plan of such retired 
participant, vested separated partici-
pant, or beneficiary receiving benefits 
as of the date stated in subparagraph 
(4); 

(ii) In the case of a person who re-
tired, became a beneficiary, or sepa-
rated with vested benefits before No-
vember 16, 1977, a document will be 
deemed to comply with the require-
ments of paragraph (a)(2)(i) of this sec-
tion if the document omitted only in-
formation described in one or more of 
the provisions of § 2520.102–3 listed 
below, provided that a supplement con-
taining such information, which meets 
the requirements of § 2520.102–2, is fur-
nished to the retired participant, vest-
ed separated participant, or beneficiary 
receiving benefits by November 16, 1977. 

(A) Employer identification number 
(EIN), as required by § 2520.102–3(c); 

(B) Type of administration, as re-
quired by § 2520.102–3(e); 

(C) Name of agent for service of legal 
process, as required by § 2520.102–3(g); 

(D) Names and addresses of trustees, 
as required by § 2520.102–3(h); 

(E) Statement regarding plan termi-
nation insurance as required by 
§ 2520.102–3(m); 

(F) Date of the end of the fiscal year, 
as required by § 2520.102–3(r); or 

(G) Statement of ERISA rights, as re-
quired by § 2520.102–3(t). 

(4) For purposes of this paragraph the 
dates are: For a vested separated par-
ticipant, the date of separation; for a 
beneficiary, the date on which payment 
of benefits commences; and for a re-
tired participant, the date of retire-
ment. 

(b) Updated summary plan descriptions. 
A copy of an updated summary plan de-
scription need not be furnished as pre-
scribed in section 104(b)(1) of the Act 
and § 2520.104b–2(b) to a retired partici-
pant, vested separated participant, or a 
beneficiary receiving benefits if— 

(1)(i) On or after the date stated in 
paragraph (b)(1)(ii) of this section, the 
retired participant, vested separated 
participant, or beneficiary is furnished 
with a copy of the most recent sum-
mary plan description and a copy of 
any summaries of material modifica-
tions not incorporated in such sum-
mary plan description; 

(ii) For purposes of paragraph (b)(1)(i) 
of this section the dates are: for a re-
tired participant, the date of retire-
ment; for a vested separated partici-
pant, the date of separation; and for a 
beneficiary, the date on which payment 
of benefits commences; 

(2) No latter than the date on which 
an updated summary plan description 
is furnished to participants and bene-
ficiaries as prescribed by section 
104(b)(1) of the Act and § 2520.104b–2(b), 
a retired participant, vested separated 
participant, or beneficiary receiving 
benefits is furnished a notice con-
taining the following: 

(i) A statement that the benefit 
rights of such retired participant, vest-
ed separated participant, or beneficiary 
receiving benefits are set forth in the 
earlier summary plan description and 
any subsequently furnished summaries 
of material modifications (see para-
graph (c)), and 

(ii) A statement that such retired 
participant, vested separated partici-
pant, or beneficiary receiving benefits 
may obtain a copy of the earlier sum-
mary plan description and summaries 
of material modifications described in 
paragraph (b)(2)(i) of this section, and 
the updated summary plan description, 
without charge, upon request, from the 
plan administrator; and 

(3) The plan administrator furnishes 
a copy of the documents described in 
paragraph (b)(2)(ii) of this section to 
such retired participant, vested sepa-
rated participant or beneficiary, with-
out charge, upon request. 

(c) Summary of material modifications 
or changes. A summary description of a 
material modification to the plan or a 
change in the information required to 
be included in the summary plan de-
scription need not be furnished to a re-
tired participant, a vested separated 
participant or a beneficiary receiving 
benefits under the plan, within the 
time prescribed in section 104(b)(1) of 
the Act and § 2520.104b–3 for furnishing 
summary descriptions of such modi-
fications and changes, if the material 
modification or change in no way af-
fects such retired participant’s, vested 
separated participant’s, or bene-
ficiary’s rights under the plan. For ex-
ample, a change in trustees is informa-
tion which such a person may need to 
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know in order to make inquiries about 
his or her rights expeditiously, and 
hence must be furnished. On the other 
hand, a modification in benefits under 
the plan to which such retired partici-
pant, vested separated participant, or 
beneficiary had not at any time been 
entitled (and would not in the future be 
entitled) would not affect his or her 
rights and hence need not be furnished. 
If such retired participant, vested sepa-
rated participant, or beneficiary re-
quests a copy of a summary description 
of a material modification or a change 
which was not furnished, the plan ad-
ministrator shall furnish the copy, 
without charge. 

[45 FR 14032, Mar. 4, 1980, as amended at 61 
FR 33850, July 1, 1996]

§ 2520.104b–10 Summary Annual Re-
port. 

(a) Obligation to furnish. Except as 
otherwise provided in paragraph (g) of 
this section, the administrator of any 
employee benefit plan shall furnish an-
nually to each participant of such plan 
and to each beneficiary receiving bene-
fits under such plan (other than bene-
ficiaries under a welfare plan) a sum-
mary annual report conforming to the 
requirements of this section. Such fur-
nishing of the summary annual report 
shall take place in accordance with the 
requirements of § 2520.104b–1 of this 
part. 

(b) [Reserved] 
(c) When to furnish. Except as other-

wise provided in this paragraph (c), the 
summary annual report required by 
paragraph (a) of this section shall be 
furnished within nine months after the 
close of the plan year. 

(1) In the case of a welfare plan de-
scribed in § 2520.104–43 of this part, such 
furnishing shall take place within 9 
months after the close of the fiscal 
year of the trust or other entity which 
files the annual report under 
§ 2520.104a–6 of this part. 

(2) When an extension of time in 
which to file an annual report has been 
granted by the Internal Revenue Serv-
ice, such furnishing shall take place 
within 2 months after the close of the 
period for which the extension was 
granted. 

(d) Contents, style and format. Except 
as otherwise provided in this paragraph 

(d), the summary annual report fur-
nished to participants and beneficiaries 
of an employee pension benefit plan 
pursuant to this section shall consist 
of a completed copy of the form pre-
scribed in paragraph (d)(3) of this sec-
tion, and the summary annual report 
furnished to participants and bene-
ficiaries of an employee welfare benefit 
plan pursuant to this section shall con-
sist of a completed copy of the form 
prescribed in paragraph (d)(4) of this 
section. The information used to com-
plete the form shall be based upon in-
formation contained in the most recent 
annual report of the plan which is re-
quired to be filed in accordance with 
section 104(a)(1) of the Act. 

(1) Any portion of the forms set forth 
in this paragraph (d) which is not ap-
plicable to the plan to which the sum-
mary annual report relates, or which 
would require information which is not 
required to be reported on the annual 
report of that plan, may be omitted. 

(2) Where the plan administrator de-
termines that additional explanation of 
any information furnished pursuant to 
this paragraph (d) is necessary to fairly 
summarize the annual report, such ex-
planation shall be set forth following 
the completed form required by this 
paragraph (d) and shall be headed, 
‘‘Additional Explanation.’’

(3) Form for Summary Annual Report 
Relating to Pension Plans.

SUMMARY ANNUAL REPORT FOR (NAME OF 
PLAN)

This is a summary of the annual report for 
(name of plan and EIN) for (period covered 
by this report). The annual report has been 
filed with the Pension and Welfare Benefits 
Administration, as required under the Em-
ployee Retirement Income Security Act of 
1974 (ERISA). 

Basic Financial Statement

Benefits under the plan are provided by (in-
dicate funding arrangements). Plan expenses 
were ($ ). These expenses included ($
) in administrative expenses and ($ ) in 
benefits paid to participants and bene-
ficiaries, and ($ ) in other expenses. A 
total of ( ) persons were participants in 
or beneficiaries of the plan at the end of the 
plan year, although not all of these persons 
had yet earned the right to receive benefits.

[If the plan is funded other than solely by al-
located insurance contracts:]
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The value of plan assets, after subtracting 
liabilities of the plan, was ($ ) as of (the 
end of the plan year), compared to ($ ) 
as of (the beginning of the plan year). During 
the plan year the plan experienced an (in-
crease) (decrease) in its net assets of ($
) This (increase) (decrease) includes unreal-
ized appreciation or depreciation in the 
value of plan assets; that is, the difference 
between the value of the plan’s assets at the 
end of the year and the value of the assets at 
the beginning of the year or the cost of as-
sets acquired during the year. The plan had 
total income of ($ ), including employer 
contributions of ($ ), employee con-
tributions of ($ ), (gains) (losses) of 
($ ), from the sale of assets, and earn-
ings from investments of ($ ).

[If any funds are used to purchase allocated 
insurance contracts:]

The plan has (a) contract(s) with (name 
of insurance carrier(s)) which allocate(s) 
funds toward (state whether individual 
policies, group deferred annuities or other). 
The total premiums paid for the plan year 
ending (date) were ($ ). 

Minimum Funding Standards

[If the plan is a defined benefit plan:]
An actuary’s statement shows that 

(enough money was contributed to the plan 
to keep it funded in accordance with the 
minimum funding standards of ERISA) 
(not enough money was contributed to the 
plan to keep it funded in accordance with 
the mimimum funding standards of ERISA. 
The amount of the deficit was $ ).

[If the plan is a defined contribution plan 
covered by funding requirements:]

(Enough money was contributed to the 
plan to keep it funded in accordance with 
the minimum funding standards of ERISA) 
(Not enough money was contributed to the 
plan to keep it funded in accordance with 
the minimum funding standards of ERISA. 
The amount of the deficit was $ ). 

Your Rights to Additional Information

You have the right to receive a copy of the 
full annual report, or any part thereof, on re-
quest. The items listed below are included in 
that report: [Note—list only those items 
which are actually included in the latest an-
nual report] 

1. an accountant’s report; 
2. financial information and information 

on payments to service providers; 
3. assets held for investment; 
4. fiduciary information, including non-ex-

empt transactions between the plan and par-
ties-in-interest (that is, persons who have 
certain relationships with the plan); 

5. loans or other obligations in default or 
classified as uncollectible; 

6. leases in default or classified as 
uncollectible; 

7. transactions in excess of 5 percent of the 
plan assets; 

8. insurance information including sales 
commissions paid by insurance carriers; 

9. information regarding any common or 
collective trusts, pooled separate accounts, 
master trusts or 103–12 investment entities 
in which the plan participates, and 

10. actuarial information regarding the 
funding of the plan.
To obtain a copy of the full annual report, or 
any part thereof, write or call the office of 
(name), who is (state title: e.g., the plan ad-
ministrator), (business address and telephone 
number). The charge to cover copying costs 
will be ($ ) for the full annual report, or 
($ ) per page for any part thereof.

You also have the right to receive from the 
plan administrator, on request and at no 
charge, a statement of the assets and liabil-
ities of the plan and accompanying notes, or 
a statement of income and expenses of the 
plan and accompanying notes, or both. If you 
request a copy of the full annual report from 
the plan administrator, these two state-
ments and accompanying notes will be in-
cluded as part of that report. The charge to 
cover copying costs given above does not in-
clude a charge for the copying of these por-
tions of the report because these portions are 
furnished without charge.
You also have the legally protected right to 
examine the annual report at the main office 
of the plan ( address ), (at 
any other location where the report is avail-
able for examination), and at the U.S. De-
partment of Labor in Washington, D.C., or to 
obtain a copy from the U.S. Department of 
Labor upon payment of copying costs. Re-
quests to the Department should be ad-
dressed to: Public Disclosure Room, Room 
N5638, Pension and Welfare Benefits Admin-
istration, U.S. Department of Labor, 200 Con-
stitution Avenue, N.W., Washington, D.C. 
20210.

(4) Form for Summary Annual Report 
Relating to Welfare Plans.

SUMMARY ANNUAL REPORT FOR (NAME OF 
PLAN)

This is a summary of the annual report of 
the (name of plan, EIN and type of welfare 
plan) for (period covered by this report). The 
annual report has been filed with the Pen-
sion and Welfare Benefits Administration, as 
required under the Employee Retirement In-
come Security Act of 1974 (ERISA).
[If any benefits under the plan are provided 
on an uninsured basis:]

(Name of sponsor) has committed itself to 
pay (all, certain) (state type of) claims in-
curred under the terms of the plan.
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[If any of the funds are used to purchase in-
surance contracts:] 

Insurance Information 

The plan has (a) contract(s) with (name of 
insurance carrier(s)) to pay (all, certain) 
(state type of) claims incurred under the 
terms of the plan. The total premiums paid 
for the plan year ending (date) were ($ ll).

[If applicable add:]

Because (it is a) (they are) so called ‘‘expe-
rience-rated’’ contract(s), the premium costs 
are affected by, among other things, the 
number and size of claims. Of the total insur-
ance premiums paid for the plan year ending 
(date), the premiums paid under such ‘‘expe-
rience-rated’’ contract(s) were ($ ) and the 
total of all benefit claims paid under the(se) 
experience-rated contract(s) during the plan 
year was ($ ).

[If any funds of the plan are held in trust or 
in a separately maintained fund:] 

Basic financial statement 

The value of plan assets, after subtracting 
liabilities of the plan, was ($ ) as of (the 
end of plan year), compared to ($ ) 
as of (the beginning of the plan year). During 
the plan year the plan experienced an (in-
crease) (decrease) in its net assets of
($ ). This (increase) (decrease) includes 
unrealized appreciation and depreciation in 
the value of plan assets; that is, the dif-
ference between the value of the plan’s as-
sets at the end of the year and the value of 
the assets at the beginning of the year or the 
cost of assets acquired during the year. Dur-
ing the plan year, the plan had total income 
of ($ ) including employer contributions 
of ($ ), employee contributions of 
($ ), realized (gains) (losses) of 
($ ) from the sale of assets, and earnings 
from investments of ($ ). Plan expenses 
were ($ ). These expenses included 
($ ) in administrative expenses, 
($ ) in benefits paid to partici-
pants and beneficiaries, and ($ ) in 
other expenses. 

Your Rights to Additional Information

You have the right to receive a copy of the 
full annual report, or any part thereof, on re-
quest. The items listed below are included in 
that report: [Note—list only those items 
which are actually included in the latest an-
nual report]. 

1. an accountant’s report; 
2. financial information and information 

on payments to service providers; 
3. assets held for investment; 
4. fiduciary information, including non-ex-

empt transactions between the plan and par-
ties-in-interest (that is, persons who have 
certain relationships with the plan); 

5. loans or other obligations in default or 
classified as uncollectible; 

6. leases in default or classified as 
uncollectible; 

7. transactions in excess of 5 percent of the 
plan assets; 

8. insurance information including sales 
commissions paid by insurance carriers; and 

9. information regarding any common or 
collective trusts, pooled separate accounts, 
master trusts or 103–12 investment entities 
in which the plan participates.
To obtain a copy of the full annual report, or 
any part thereof, write or call the office of 
(name), who is (state title: e.g., the plan ad-
ministrator), (business address and telephone 
number). The charge to cover copying costs 
will be ($ ) for the full annual report, or 
($ ) per page for any part thereof.
You also have the right to receive from the 
plan administrator, on request and at no 
charge, a statement of the assets and liabil-
ities of the plan and accompanying notes, or 
a statement of income and expenses of the 
plan and accompanying notes, or both. If you 
request a copy of the full annual report from 
the plan administrator, these two state-
ments and accompanying notes will be in-
cluded as part of that report. The charge to 
cover copying costs given above does not in-
clude a charge for the copying of these por-
tions of the report because these portions are 
furnished without charge.
You also have the legally protected right to 
examine the annual report at the main office 
of the plan (address), (at any other location 
where the report is available for examina-
tion), and at the U.S. Department of Labor 
in Washington, D.C. or to obtain a copy from 
the U.S. Department of Labor upon payment 
of copying costs. Requests to the Depart-
ment should be addressed to: Public Disclo-
sure Room, Room N5638, Pension and Welfare 
Benefits Administration, U.S. Department of 
Labor, 200 Constitution Avenue, N.W., Wash-
ington, D.C. 20210.

(e) Foreign languages. In the case of 
either— 

(1) A plan which covers fewer than 
100 participants at the beginning of a 
plan year in which 25 percent or more 
of all plan participants are literate 
only in the same non-English language; 
or 

(2) A plan which covers 100 or more 
participants in which 500 or more par-
ticipants or 10 percent or more of all 
plan participants, whichever is less, are 
literate only in the same non-English 
language— 
The plan administrator for such plan 
shall provide these participants with 
an English-language summary annual 
report which prominently displays a 
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notice, in the non-English language 
common to these participants, offering 
them assistance. The assistance pro-
vided need not involve written mate-
rials, but shall be given in the non-
English language common to these par-
ticipants. The notice offering assist-
ance shall clearly set forth any proce-
dures participants must follow to ob-
tain such assistance.

(f) Furnishing of additional documents 
to participants and beneficiaries. A plan 
administrator shall promptly comply 
with any request by a participant or 
beneficiary for additional documents 
made in accordance with the proce-
dures or rights described in paragraph 
(d) of this section. 

(g) Exemptions. Notwithstanding the 
provisions of this section, a summary 
annual report is not required to be fur-
nished with respect to the following: 

(1) A totally unfunded welfare plan 
described in 29 CFR 2520.104–44(b)(1)(i); 

(2) A welfare plan which meets the 
requirements of 29 CFR 2520.104–20(b); 

(3) An apprenticeship or other train-
ing plan which meets the requirements 
of 29 CFR 2520.104–22; 

(4) A pension plan for selected em-
ployees which meets the requirements 
of 29 CFR 2520.104–23; 

(5) A welfare plan for selected em-
ployees which meets the requirements 
of 29 CFR 2520.104–24; 

(6) A day care center referred to in 29 
CFR 2520.104–25; 

(7) A dues financed welfare plan 
which meets the requirements of 29 
CFR 2520.104–26; and 

(8) A dues financed pension plan 
which meets the requirements of 29 
CFR 2520.104–27.

APPENDIX TO § 2520.104B–10—THE SUMMARY ANNUAL REPORT (SAR) UNDER ERISA: A CROSS-
REFERENCE TO THE ANNUAL REPORT 

SAR Item Form 5500 Large Plan Filer Line Items Form 5500 Small Plan Filer Line Items 

A. PENSION PLAN
1. Funding arrangement ............................ Form 5500—9a ....................................... Same. 
2. Total plan expenses .............................. Sch. H—2j ............................................... Sch. I—2i. 
3. Administrative expenses ....................... Sch. H—2i(5) ........................................... Not applicable. 
4. Benefits paid ......................................... Sch. H—2e(4) .......................................... Sch. I—2e. 
5. Other expenses ..................................... Sch. H—Subtract the sum of 2e(4) & 

2i(5) from 2j.
Sch. I—2h. 

6. Total participants ................................... Form 5500—7f ........................................ Same. 
7. Value of plan assets (net): 

a. End of plan year ............................ Sch. H—1l [Col. (b)] ................................ Sch. I—1c [Col. (b)]. 
b. Beginning of plan year ................... Sch. H—1l [Col. (a)] ................................ Sch. I—1c [Col. (a)]. 

8. Change in net assets ............................ Sch. H—Subtract 1l [Col. (a)] from 
1l[Col. (b)].

Sch. I—Subtract 1c [Col. (a) from 1c 
[Col. (b)]. 

9. Total income .......................................... Sch. H—2d .............................................. Sch. I—2d. 
a. Employer contributions ................... Sch. H—2a(1)(A) & 2a(2) if applicable ... Sch. I—2a(1) & 2b if applicable. 
b. Employee contributions .................. Sch. H—2a(1)(B) & 2a(2) if applicable ... Sch. I—2a(2) & 2b if applicable. 
c. Gains (losses) from sale of assets Sch. H—2b(4)(C) ..................................... Not applicable. 
d. Earnings from investments ............ Sch. H—Subtract the sum of 2a(3), 

2b(4)(C) and 2c from 2d.
Sch. I –2c. 

10. Total insurance premiums ................... Total of all Schs. A –5b ........................... Total of all Schs. A—5b. 
11. Funding deficiency: 

a. Defined benefit plans ..................... Sch. B—10 .............................................. Same. 
b. Defined contribution plans ............. Sch. R—6c, if more than zero ................ Same.

B. WELFARE PLAN

1. Name of insurance carrier ..................... All Schs. A—1(a) ..................................... Same. 
2. Total (experience rated and non-experi-

enced rated) insurance premiums.
All Schs. A—Sum of 8a(4) and 9(a) ....... Same. 

3. Experience rated premiums .................. All Schs. A—8a(4) ................................... Same. 
4. Experience rated claims ........................ All Schs. A—8b(4) ................................... Same. 
5. Value of plan assets (net): 

a. End of plan year ............................ Sch. H—1l [Col. (b)] ................................ Sch. I—1c [Col. (b)]. 
b. Beginning of plan year ................... Sch. H—1l [Col. (a)] ................................ Sch. I—1c [Col. (a)]. 

6. Change in net assets ............................ Sch. H—Subtract 1l [Col. (a)] from 1l 
[Col. (b)].

Sch. I—Subtract 1c [Col. (a)] from 1c 
[Col. (b)]. 

7. Total income .......................................... Sch. H—2d .............................................. Sch. I—2d. 
a. Employer contributions ................... Sch. H—2a(1)(A) & 2a(2) if applicable ... Sch. I—2a(1) & 2b if applicable. 
b. Employee contributions .................. Sch. H—2a(1)(B) & 2a(2) if applicable ... Sch. I—2a(2) & 2b if applicable. 
c. Gains (losses) from sale of assets Sch. H—2b(4)(C) ..................................... Not applicable. 
d. Earnings from investments ............ Sch. H—Subtract the sum of 2a(3), 

2b(4)(C) and 2c from 2d.
Sch. I –2c. 
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APPENDIX TO § 2520.104B–10—THE SUMMARY ANNUAL REPORT (SAR) UNDER ERISA: A CROSS-
REFERENCE TO THE ANNUAL REPORT—Continued

SAR Item Form 5500 Large Plan Filer Line Items Form 5500 Small Plan Filer Line Items 

8. Total plan expenses .............................. Sch. H—2j ............................................... Sch. I—2i. 
9. Administrative expenses ....................... Sch. H—2i(5) ........................................... Not applicable. 
10. Benefits paid ....................................... Sch. H—2e(4) .......................................... Sch. I—2e. 
11. Other expenses ................................... Sch. H—Subtract the sum of 2e(4) & 

2i(5) from 2j.
Sch. I—2h. 

[44 FR 19403, Apr. 3, 1979, as amended at 44 FR 31640, June 1, 1979; 47 FR 31873, July 23, 1982; 
54 FR 8629, Mar. 1, 1989; 65 FR 21085, Apr. 19, 2000; 65 FR 35568, June 5, 2000]

§ 2520.104b–30 Charges for documents. 
(a) Application. The plan adminis-

trator of an employee benefit plan may 
impose a reasonable charge to cover 
the cost of furnishing to participants 
and beneficiaries upon their written re-
quest as required under section 
104(b)(4) of the Act, copies of the fol-
lowing information, statements or doc-
uments: The latest updated summary 
plan description, and the latest annual 
report, any terminal report, the bar-
gaining agreement, trust agreement, 
contract, or other instruments under 
which the plan is established or oper-
ated. No charge may be assessed for 
furnishing information, statements or 
documents as required by other provi-
sions of the Act, which include, in part 
1 of title I, sections 104(b)(1), (2), (3) and 
(c) and 105(a) and (c). 

(b) Reasonableness. The charge as-
sessed by the plan administrator to 
cover the costs of furnishing docu-
ments is reasonable if it is equal to the 
actual cost per page to the plan for the 
least expensive means of acceptable re-
production, but in no event may such 
charge exceed 25 cents per page. For ex-
ample, if a plan printed a large number 
of pamphlets at $1.00 per 50-page pam-
phlet, the actual cost of reproduction 
for the entire pamphlet ($1.00) would be 
equal to 2 cents per page. If only one 
page of such a pamphlet were re-
quested, the actual cost of providing 
that page from the printed copy would 
be $1.00, since the copy would no longer 
be complete. In such a case, the least 
expensive means of acceptable repro-
duction would be individually repro-
ducing the page requested at a charge 
of no more than 25 cents. On the other 
hand, if six pages of the same plan doc-
ument were requested and each page 
cost 20 cents to be reproduced, the ac-

tual cost of providing those pages 
would be $1.20. In such a case, if a 
printed copy is available, the least ex-
pensive means of acceptable reproduc-
tion would be to use pages from the 
printed copy at a charge of no more 
than $1.00. No other charge for fur-
nishing documents, such as handling or 
postage charges, will be deemed rea-
sonable. The plan administrator shall 
provide information to a plan partici-
pant or beneficiary, upon request, 
about the charge that would be made 
to provide a copy of material described 
in this paragraph. 

[41 FR 16964, Apr. 23, 1976, as amended at 41 
FR 37575, Sept. 7, 1976]

Subpart G—Recordkeeping 
Requirements

§ 2520.107–1 Use of electronic media 
for maintenance and retention of 
records. 

(a) Scope and purpose. Sections 107 
and 209 of the Employee Retirement In-
come Security Act of 1974, as amended 
(ERISA), contain certain requirements 
relating to the maintenance of records 
for reporting and disclosure purposes 
and for determining the pension bene-
fits to which participants and bene-
ficiaries are or may become entitled. 
This section provides standards appli-
cable to both pension and welfare plans 
concerning the use of electronic media 
for the maintenance and retention of 
records required to be kept under sec-
tions 107 and 209 of ERISA. 

(b) General requirements. The record 
maintenance and retention require-
ments of sections 107 and 209 of ERISA 
are satisfied when using electronic 
media if: 

(1) The electronic recordkeeping sys-
tem has reasonable controls to ensure 

VerDate Sep<04>2002 09:01 Sep 13, 2002 Jkt 197111 PO 00000 Frm 00431 Fmt 8010 Sfmt 8010 Y:\SGML\197111T.XXX 197111T



432

29 CFR Ch. XXV (7–1–02 Edition)§ 2520.107–1 

the integrity, accuracy, authenticity 
and reliability of the records kept in 
electronic form; 

(2) The electronic records are main-
tained in reasonable order and in a safe 
and accessible place, and in such man-
ner as they may be readily inspected or 
examined (for example, the record-
keeping system should be capable of in-
dexing, retaining, preserving, retriev-
ing and reproducing the electronic 
records); 

(3) The electronic records are readily 
convertible into legible and readable 
paper copy as may be needed to satisfy 
reporting and disclosure requirements 
or any other obligation under Title I of 
ERISA; 

(4) The electronic recordkeeping sys-
tem is not subject, in whole or in part, 
to any agreement or restriction that 
would, directly or indirectly, com-
promise or limit a person’s ability to 
comply with any reporting and disclo-
sure requirement or any other obliga-
tion under Title I of ERISA; and 

(5) Adequate records management 
practices are established and imple-
mented (for example, following proce-
dures for labeling of electronically 
maintained or retained records, pro-
viding a secure storage environment, 
creating back-up electronic copies and 
selecting an off-site storage location, 
observing a quality assurance program 
evidenced by regular evaluations of the 
electronic recordkeeping system in-

cluding periodic checks of electroni-
cally maintained or retained records, 
and retaining paper copies of records 
that cannot be clearly, accurately or 
completely transferred to an electronic 
recordkeeping system). 

(c) Legibility and readability. All elec-
tronic records must exhibit a high de-
gree of legibility and readability when 
displayed on a video display terminal 
or other method of electronic trans-
mission and when reproduced in paper 
form. The term ‘‘legibility’’ means the 
observer must be able to identify all 
letters and numerals positively and 
quickly to the exclusion of all other 
letters or numerals. The term ‘‘read-
ability’’ means that the observer must 
be able to recognize a group of letters 
or numerals as words or complete num-
bers. 

(d) Disposal of original paper records. 
Original paper records may be disposed 
of any time after they are transferred 
to an electronic recordkeeping system 
that complies with the requirements of 
this section, except such original 
records may not be discarded if the 
electronic record would not constitute 
a duplicate or substitute record under 
the terms of the plan and applicable 
federal or state law. 

[67 FR 17275, Apr. 9, 2002]

EFFECTIVE DATE NOTE: At 67 FR 17275, Apr. 
9, 2002, subpart G to part 2520 was added, ef-
fective Oct. 9, 2002.

VerDate Sep<04>2002 09:01 Sep 13, 2002 Jkt 197111 PO 00000 Frm 00432 Fmt 8010 Sfmt 8010 Y:\SGML\197111T.XXX 197111T



433

SUBCHAPTER D—MINIMUM STANDARDS FOR EMPLOYEE 
PENSION BENEFIT PLANS UNDER THE EMPLOYEE RETIRE-
MENT INCOME SECURITY ACT OF 1974

PART 2530—RULES AND REGULA-
TIONS FOR MINIMUM STAND-
ARDS FOR EMPLOYEE PENSION 
BENEFIT PLANS

Subpart A—Scope and General Provisions

Sec.
2530.200a Scope. 
2530.200a–1 Relationship of the Act and the 

Internal Revenue Code of 1954. 
2530.200a–2 Treasury regulations for pur-

poses of the Act. 
2530.200a–3 Labor regulations for purposes 

of the Internal Revenue Code of 1954. 
2530.200b–1 Computation periods. 
2530.200b–2 Hour of service. 
2530.200b–3 Determination of service to be 

credited to employees. 
2530.200b–4 One-year break in service. 
2530.200b–5 Seasonal industries. [Reserved] 
2530.200b–6 Maritime industry. 
2530.200b–7 Day of service for employees in 

the maritime industry. 
2530.200b–8 Determination of days of service 

to be credited to maritime employees. 
2530.201–1 Coverage; general. 
2530.201–2 Plans covered by part 2530.

Subpart B—Participation, Vesting and 
Benefit Accrual

2530.202–1 Eligibility to participate; general. 
2530.202–2 Eligibility computation period. 
2530.203–1 Vesting; general. 
2530.203–2 Vesting computation period. 
2530.203–3 Suspension of pension benefits 

upon employment. 
2530.204–1 Year of participation for benefit 

accrual. 
2530.204–2 Accrual computation period. 
2530.204–3 Alternative computation methods 

for benefit accrual. 
2530.204–4 Deferral of benefit accrual.

Subpart C—Form and Payment of Benefits

2530.205—2530.206 [Reserved]

Subpart D—Plan Administration as Related 
to Benefits

2530.207—2530.209 [Reserved] 
2530.210 Employer or employers maintain-

ing the plan.

AUTHORITY: Secs. 201, 202, 203, 204, 210, 505, 
1011, 1012, 1014 and 1015, Pub. L. 93–406, 88 
Stat. 852–862, 866–867, 894, 898–913, 924–929 (29 

U.S.C. 1051–4, 1060, 1135, 26 U.S.C. 410, 411, 413, 
414); Secretary of Labor’s Order No. 13–76.

SOURCE: 41 FR 56462, Dec. 28, 1976, unless 
otherwise noted.

Subpart A—Scope and General 
Provisions

§ 2530.200a Scope.

§ 2530.200a–1 Relationship of the Act 
and the Internal Revenue Code of 
1954. 

(a) Part 2 of title I of the Employee 
Retirement Income Security Act of 
1974 (hereinafter referred to as ‘‘the 
Act’’) contains minimum standards 
that a plan which is an employee pen-
sion benefit plan within the meaning of 
section 3(2) of the Act and which is cov-
ered under part 2 must satisfy. (For a 
general explanation of the coverage of 
part 2, see § 2530.201–1.) Substantially 
identical requirements are imposed by 
subchapter D of chapter 1 of subtitle A 
of the Internal Revenue Code of 1954 
(hereinafter referred to as ‘‘the Code’’) 
for plans seeking qualification for cer-
tain tax benefits under the Code. In 
general, the Code provisions apply to 
‘‘qualified’’ pension, profit-sharing, and 
stock bonus plans described in section 
401(a) of the Code, annuity plans de-
scribed in section 403(a) of the Code and 
bond purchase plans described in sec-
tion 405(a) of the Code. The standards 
contained in title I of the Act apply 
generally to both ‘‘nonqualified’ and 
‘‘qualified’’ employee pension benefit 
plans. The standards contained in the 
Act, and the related Code provisions, 
are ‘‘minimum’’ standards. In general, 
more liberal plan provisions (in terms 
of the benefit to be derived by the em-
ployee) are not prohibited. 

(b) For a definition of the term ‘‘em-
ployee pension benefit plan’’, see sec-
tion 3(2) of the Act and § 2510.3–2. 

(c) For a statement of the coverage of 
part 2 of the Act, see sections 4 and 201 
of the Act and §§ 2510.3–2, 2510.3–3, 
2530.201–1 and 2530.201–2.
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§ 2530.200a–2 Treasury regulations for 
purposes of the Act. 

Regulations prescribed by the Sec-
retary of the Treasury or his delegate 
under sections 410 and 411 of the Code 
(relating to minimum standards for 
participation and vesting) shall apply 
for purposes of sections 202 through 204 
of the Act. Thus, except for those pro-
visions (such as the definition of an 
hour of service or a year of service) for 
which authority to prescribe regula-
tions is specifically delegated to the 
Secretary of Labor, regulations pre-
scribed by the Secretary of the Treas-
ury shall also be used to implement the 
related provisions contained in the 
Act. Those regulations specify the 
credit that must be given to an em-
ployee for years of service and years of 
participation completed by the em-
ployee. The allocation of regulatory ju-
risdiction between the Secretary of 
Treasury or his delegate and the Sec-
retary of Labor is governed by titles I 
through III of the Act. See section 3002 
of the Act (88 Stat. 996).

§ 2530.200a–3 Labor regulations for 
purposes of the Internal Revenue 
Code of 1954. 

The Secretary of Labor is specifically 
authorized to prescribe certain regula-
tions (generally relating to hour of 
service, year of service, break in serv-
ice, year of participation and special 
rules for seasonal and maritime indus-
tries) applicable to both title I of the 
Act and sections 410 and 411 of the 
Code. These regulations are contained 
in this subpart (A) and subpart B of 
this part (2530) and must be integrated 
with regulations prescribed by the Sec-
retary of the Treasury or his delegate 
under sections 410 of the Code (relating 
to minimum participation standards), 
411(a) of the Code (relating to min-
imum vesting standards) and 411(b) of 
the Code (relating to benefit accrual 
requirements). The allocation of regu-
latory jurisdiction between the Sec-
retary of Labor and the Secretary of 
the Treasury or his delegate is gov-
erned by titles I through III of the Act. 
See section 3002 of the Act (88 Stat. 996).

§ 2530.200b–1 Computation periods. 
(a) General. Under sections 202, 203 

and 204 of the Act and sections 410 and 

411 of the Code, an employee’s statu-
tory entitlements with regard to par-
ticipation, vesting and benefit accrual 
are generally determined by reference 
to years of service and years of partici-
pation completed by the employee and 
one-year breaks in service incurred by 
the employee. The units used for deter-
mining an employee’s credit towards 
statutory participation, vesting and 
benefit accrual entitlements are in 
turn defined in terms of the number of 
hours of service credited to the em-
ployee during a specified period—in 
general, a twelve-consecutive-month 
period—referred to herein as a ‘‘com-
putation period’’. A plan must des-
ignate eligibility computation periods 
pursuant to § 2530.202–2 and vesting 
computation periods pursuant to 
§ 2530.203–2, and, under certain cir-
cumstances, a defined benefit plan 
must designate accrual computation 
periods pursuant to § 2530.204–2. An em-
ployee who is credited with 1000 hours 
of service during an eligibility com-
putation period must generally be cred-
ited with a year of service for purposes 
of section 202 of the Act and section 410 
of the Code (relating to minimum par-
ticipation standards). An employee 
who is credited with 1000 hours of serv-
ice during a vesting computation pe-
riod must generally be credited with a 
year of service for purposes of section 
203 of the Act and 411(a) of the Code 
(relating to minimum vesting stand-
ards). An employee who completes 1000 
hours of service during an accrual com-
putation period must, under certain 
circumstances, be credited with at 
least a partial year of participation for 
purposes of section 204 of the Act and 
section 411(b) of the Code (relating to 
benefit accrual requirements). With re-
spect to benefit accrual, however, the 
plan may not be required to credit an 
employee with a full year of participa-
tion and, therefore, full accrual for 
such year of participation unless the 
employee is credited with the number 
of hours of service or other permissible 
units of credit prescribed under the 
plan for crediting of a full year of par-
ticipation (see § 2530.204–2 (c) and (d)). It 
should be noted that under some of the 
equivalencies which a plan may use 
under § 2530.200b–3 to determine the 
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number of units of service to be cred-
ited to an employee in a computation 
period, an employee must be credited 
with a year of service of partial year of 
participation if the employee is cred-
ited with a number of units of service 
which is less than 1000 in a computa-
tion period. See also § 2530.200b–9, relat-
ing to elapsed time. 

(b) Rules generally applicable to com-
putation periods. In general, employ-
ment at the beginning or the end of an 
applicable computation period or on 
any particular date during the com-
putation period is not determinative of 
whether the employee is credited with 
a year of service or a partial year of 
participation, or incurs a break in serv-
ice, for the computation period. Rath-
er, these determinations generally 
must be made solely with reference to 
the number of hours (or other units of 
service) which are credited to the em-
ployee during the applicable computa-
tion period. For example, an employee 
who is credited with 1000 hours of serv-
ice during any portion of a vesting 
computation period must be credited 
with a year of service for that com-
putation period regardless of whether 
the employee is employed by the em-
ployer on the first or the last day of 
the computation period. It should be 
noted, however, that in certain cir-
cumstances, a plan may provide that 
certain consequences follow from an 
employee’s failure to be employed on a 
particular date. For example, under 
section 202(a)(4) of the Act and section 
410(a)(4) of the Code, a plan may pro-
vide that an individual otherwise enti-
tled to commence participation in the 
plan on a specified date does not com-
mence participation on that date if he 
or she was separated from the service 
before that date. Similary, under sec-
tion 204(b)(1) of the Act and section 
411(b)(1) of the Code, a plan which is 
not a defined benefit plan is not subject 
to section 204 (b)(1) and (b)(3) of the Act 
and section 411 (b)(1) and (b)(3) of the 
Code. Such a plan, therefore, may pro-
vide that an individual who has been a 
participant in the plan, but who has 
separated from service before the date 
on which the employer’s contributions 
to the plan or forfeitures are allocated 
among participant’s accounts or before 
the last day of the vesting computation 

period, does not share in the allocation 
of such contributions or forfeitures 
even though the individual is credited 
with 1000 or more hours of service for 
the applicable vesting computation pe-
riod. Under certain circumstances, 
however, such a plan provision may re-
sult in discrimination prohibited under 
section 401(a)(4) of the Code. See Rev-
enue Ruling 76–250, I.R.B. 1976–27.

§ 2530.200b–2 Hour of service. 

(a) General rule. An hour of service 
which must, as a minimum, be counted 
for the purposes of determining a year 
of service, a year of participation for 
benefit accrual, a break in service and 
employment commencement date (or 
reemployment commencement date) 
under sections 202, 203 and 204 of the 
Act and sections 410 and 411 of the 
Code, is an hour of service as defined in 
paragraphs (a)(1), (2) and (3) of this sec-
tion. The employer may round up 
hours at the end of a computation pe-
riod or more frequently. 

(1) An hour of service is each hour for 
which an employee is paid, or entitled 
to payment, for the performance of du-
ties for the employer during the appli-
cable computation period. 

(2) An hour of service is each hour for 
which an employee is paid, or entitled 
to payment, by the employer on ac-
count of a period of time during which 
no duties are performed (irrespective of 
whether the employment relationship 
has terminated) due to vacation, holi-
day, illness, incapacity (including dis-
ability), layoff, jury duty, military 
duty or leave of absence. Notwith-
standing the preceding sentence, 

(i) No more than 501 hours of service 
are required to be credited under this 
paragraph (a)(2) to an employee on ac-
count of any single continuous period 
during which the employee performs no 
duties (whether or not such period oc-
curs in a single computation period); 

(ii) An hour for which an employee is 
directly or indirectly paid, or entitled 
to payment, on account of a period dur-
ing which no duties are performed is 
not required to be credited to the em-
ployee if such payment is made or due 
under a plan maintained solely for the 
purpose of complying with applicable 
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workmen’s compensation, or unem-
ployment compensation or disability 
insurance laws; and 

(iii) Hours of service are not required 
to be credited for a payment which 
solely reimburses an employee for med-
ical or medically related expenses in-
curred by the employee. 
For purposes of this paragraph (a)(2), a 
payment shall be deemed to be made by 
or due from an employer regardless of 
whether such payment is made by or 
due from the employer directly, or in-
directly through, among others, a trust 
fund, or insurer, to which the employer 
contributes or pays premiums and re-
gardless of whether contributions made 
or due to the trust fund, insurer or 
other entity are for the benefit of par-
ticular employees or are on behalf of a 
group of employees in the aggregate. 

(3) An hour of service is each hour for 
which back pay, irrespective of mitiga-
tion of damages, is either awarded or 
agreed to by the employer. The same 
hours of service shall not be credited 
both under paragraph (a)(1) or para-
graph (a)(2), as the case may be, and 
under this paragraph (a)(3). Thus, for 
example, an employee who receives a 
back pay award following a determina-
tion that he or she was paid at an un-
lawful rate for hours of service pre-
viously credited will not be entitled to 
additional credit for the same hours of 
service. Crediting of hours of service 
for back pay awarded or agreed to with 
respect to periods described in para-
graph (a)(2) shall be subject to the lim-
itations set forth in that paragraph. 
For example, no more than 501 hours of 
service are required to be credited for 
payments of back pay, to the extent 
that such back pay is agreed to or 
awarded for a period of time during 
which an employee did not or would 
not have performed duties. 

(b) Special rule for determining hours of 
service for reasons other than the per-
formance of duties. In the case of a pay-
ment which is made or due on account 
of a period during which an employee 
performs no duties, and which results 
in the crediting of hours of service 
under paragraph (a)(2) of this section, 
or in the case of an award or agreement 
for back pay, to the extent that such 
award or agreement is made with re-
spect to a period described in para-

graph (a)(2) of this section, the number 
of hours of service to be credited shall 
be determined as follows: 

(1) Payments calculated on the basis of 
units of time. (i) Except as provided in 
paragraph (b)(3) of this section, in case 
of a payment made or due which is cal-
culated on the basis of units of time, 
such as hours, days, weeks or months, 
the number of hours of service to be 
credited shall be the number of regu-
larly scheduled working hours included 
in the units of time on the basis of 
which the payment is calculated. For 
purposes of the preceding sentence, in 
the case of an employee without a reg-
ular work schedule, a plan may provide 
for the calculation of the number of 
hours to be credited on the basis of a 
40-hour workweek or an 8-hour work-
day, or may provide for such calcula-
tion on any reasonable basis which re-
flects the average hours worked by the 
employee, or by other employees in the 
same job classification, over a rep-
resentative period of time, provided 
that the basis so used is consistently 
applied with respect to all employees 
within the same job classifications, 
reasonably defined. Thus, for example, 
a plan may not use a 40-hour workweek 
as a basis for calculating the number of 
hours of service to be credited for peri-
ods of paid absences for one employee 
while using an average based on hours 
worked over a representative period of 
time as a basis for such calculation for 
another, similarly situated employee. 

(ii) Examples. The following examples 
illustrate the rules in paragraph (b)(1) 
of this section without regard to para-
graphs (b)(2) and (3). 

(A) Employee A was paid for 6 hours 
of sick leave at his normal hourly rate. 
The payment was therefore calculated 
on the basis of units of time (hours). A 
must, therefore, be credited with 6 
hours of service for the 6 hours of sick 
leave. 

(B) Employee B was paid his normal 
weekly salary for 2 weeks of vacation. 
The payment was therefore calculated 
on the basis of units of time (weeks). B 
is scheduled to work 371⁄2 hours per 
week (although from time to time 
working overtime). B must, therefore, 
be credited with 75 hours of service for 
the vacation (371⁄2 hours per week mul-
tiplied by 2 weeks). 
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(C) Employee C spent 3 weeks on a 
paid vacation. C’s salary is established 
at an annual rate but is paid on a bi-
weekly basis. The amount of salary 
payments attributable to be paid vaca-
tion was calculated on the basis of 
units of time (weeks). C has no regular 
work schedule but works at least 50 
hours per week. The plan provides for 
the calculation of hours of service to be 
credited to employees in C’s situation 
for periods of paid absences on the 
basis of a 40-hour workweek. C must, 
therefore, be credited with 120 hours of 
service for the vacation (3 weeks multi-
plied by 40 hours per week). 

(D) Employee D spent 2 weeks on va-
cation, for which he was paid $150. Al-
though D has no regular work schedule, 
the $150 payment was established on 
the assumption that an employee in 
D’s position works an average of 30 
hours per week at a rate of $2.25 per 
hour. The payment of $150 was there-
fore calculated on the basis of units of 
time (weeks). The plan provides for the 
calculation of hours of service to be 
credited to employees in D’s situation 
for periods of paid absences on the 
basis of the average number of hours 
worked by an employee over a period of 
6 months. D’s employer’s records show 
that D worked an average of 28 hours 
per week for a 6-month period. D must, 
therefore, be credited with 56 hours of 
service for the vacation (28 hours per 
week multiplied by 2 weeks). 

(E) Employee E is regularly sched-
uled to work a 40-hour week. During a 
computation period E is incapacitated 
as a result of injury for a period of 11 
weeks. Under the sick leave policy of 
E’s employer E is paid his normal 
weekly salary for the first 8 weeks of 
his incapacity. After 8 weeks the em-
ployer ceases to pay E’s normal salary 
but, under a disability insurance pro-
gram maintained by the employer, E 
receives payments equal to 65% of his 
normal weekly salary for the remain-
ing 3 weeks during which E is incapaci-
tated. For the period during which he 
is incapacitated, therefore, E receives 
credit for 440 hours of service (11 weeks 
multiplied by 40 hours per week) re-
gardless of the fact that payments to E 
for the last 3 wseeks of the period dur-
ing which hs was incapacitated were 

made in amounts less than E’s normal 
compensation. 

(2) Payments not calculated on the basis 
of units of time. (i) Except as provided in 
paragraph (b)(3) of this section, in the 
case of a payment made or due, which 
is not calculated on the basis of units 
of time, the number of hours of service 
to be credited shall be equal to the 
amount of the payment divided by the 
employee’s most recent hourly ratre of 
compensation (as determined under 
paragraph (b)(2)(ii) of this section) be-
fore the period during which no duties 
are performed. 

(ii) For purposes of paragraph (b)(2)(i) 
of this section an employee’s hourly 
rate of compensation shall be deter-
mined as follows: 

(A) In the case of an employee whose 
compensation is determined on the 
basis of an hourly rate, such hourly 
rate shall be the employee’s most re-
cent hourly rate of compensation. 

(B) In the case of an employee whose 
compensation is determined on the 
basis of a fixed rate for specified peri-
ods of time (other than hours) such as 
days, weeks or months, the employee’s 
hourly rate of compensation shall be 
the employee’s most recent rate of 
compensation for a specified period of 
time (other than an hour), divided by 
the number of hours regularly sched-
uled for the performance of duties dur-
ing such period of time. For purposes of 
the preceding sentence, in the case of 
an employee without a regular work 
schedule, the plan may provide for the 
calculation of the employee’s hourly 
rate of compensation on the basis of a 
40-hour workweek, an 8-hour workday, 
or may provide for such calculation on 
any reasonable basis which reflects the 
average hours worked by the employee 
over a representative period of time, 
provided that the basis so used is con-
sistently applied with respect to all 
employees within the same job 
classificatons, reasonably defined. 

(C) In the case of an employee whose 
compensation is not determined on the 
basis of a fixed rate for specified peri-
ods of time, the employee’s hourly rate 
of compensation shall be the lowest 
hourly rate of compensation paid to 
employees in the same job classifica-
tion as that of the employee or, if no 
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employees in the same job classifica-
tion have an hourly rate, the minimum 
wage as established from time to time 
under section 6(a)(1) of the Fair Labor 
Standards Act of 1938, as amended. 

(iii) Examples. The following exam-
ples illustrate the rules in paragraph 
(b)(2) of this section without regard to 
paragraphs (b)(1) and (3). 

(A) As a result of an injury, an em-
ployee is incapacitated for 5 weeks. A 
lump sum payment of $500 is made to 
the employee with respect to the in-
jury under a disability insurance plan 
maintained by the employee’s em-
ployer. At the time of the injury, the 
employee’s rate of pay was $3.00 per 
hour. The employee must, therefore, be 
credited with 167 hours of service ($500 
divided by $3.00 per hour). 

(B) Same facts as in Example (A), 
above, except that at the time of the 
injury, the employee’s rate of pay was 
$160 per week and the employee has a 
regular work schedule of 40 hours per 
week. The employee’s hourly rate of 
compensation is, therefore, $4.00 per 
hour ($160 per week divided by 40 hours 
per week) and the employee must be 
credited with 125 hours of service for 
the period of absence ($500 divided by 
$4.00 per hour). 

(C) An employee is paid at an hourly 
rate of $3.00 per hour and works a reg-
ular schedule of 40 hours per week. The 
employee is disabled for 26 weeks dur-
ing a computation period. For the first 
12 weeks of disability, the employee is 
paid his normal weekly earnings of $120 
per week by the employer. Thereupon, 
a lump-sum disability payment of $1000 
is made to the employee under a dis-
ability insurance plan maintained by 
the employer. Under paragraph (a)(3)(i) 
of this section, the employee is cred-
ited with 501 hours of service for the 
period of disability (lesser of 501 
hours—the maximum number of hours 
required to be credited for a period of 
absence—or the sum of 12 weeks multi-
plied by 40 hours per week plus $1000 di-
vided by $3.00 per hour). 

(3) Rule against double credit. (i) 
Nothwithstanding paragraphs (b)(1) 
and (2) of this section, an employee is 
not required to be credited on account 
of a period during which no duties are 
performed with a number of hours of 
service which is greater than the num-

ber of hours regularly scheduled for the 
performance of duties during such pe-
riod. For purposes of applying the pre-
ceding sentence in the case of an em-
ployee without a regular work sched-
ule, a plan may provide for the calcula-
tion of the number of hours of service 
to be credited to the employee for a pe-
riod during which no duties are per-
formed on the basis of a 40-hour work-
week or an 8-hour workday, or may 
provide for such calculation on any 
reasonable basis which reflects the av-
erage hours worked by the employee, 
or by other employees in the same job 
classification, over a representative pe-
riod of time, provided that the basis so 
used is consistently applied with re-
spect to all employees within the same 
job classifications, reasonably defined. 

(ii) Examples. (A) Employee A has a 
regular 40-hour workweek. Each year 
Employee A is entitled to pay for a 
two-week vacation, in addition to re-
ceiving normal wages for all hours 
worked, regardless of whether A actu-
ally takes a vacation and regardless of 
the duration of his vacation. The vaca-
tion payments are, therefore, cal-
culated on the basis of units of time 
(weeks). In computation period I, A 
takes no vacation but receives vaca-
tion pay. A is entitled to no credit for 
hours of service for the vacation pay-
ment made in computation period I be-
cause the payment was not made on ac-
count of a period during which no du-
ties were performed. In computation 
period II, A takes a vacation of one 
week in duration, although receiving 
pay for a two-week vacation. A is enti-
tled to be credited with 40 hours of 
service for his one-week vacation in 
computation period II even though paid 
for two weeks of vacation. In computa-
tion period III, A takes a vacation for 
a period lasting more than 2 weeks. A 
is entitled to be credited with 80 hours 
of service for his vacation in computa-
tion period III (40 hours per week mul-
tiplied by 2 weeks) even though the va-
cation lasted more than 2 weeks. 

(B) Employee B has no regular work 
schedule. As a result of an injury, B is 
incapacitated for 1 day. A lump-sum 
payment of $500 is made to A with re-
spect to the injury under an insurance 
program maintained by the employer. 
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A pension plan maintained by the em-
ployer provides for the calculation of 
the number of hours of service to be 
credited to an employee without a reg-
ular work schedule on the basis of an 8-
hour day. A is therefore required to be 
credited with no more than 8 hours for 
the day during which he was incapaci-
tated, even though A’s rate of pay im-
mediately before the injury was $3.00 
per hour. 

(c) Crediting of hours of service to com-
putation periods. (1) Except as provided 
in paragraph (c)(4) of this section, 
hours of service described in paragraph 
(a)(1) of this section shall be credited 
to the computation period in which the 
duties are performed. 

(2) Except as provided in paragraph 
(c)(4) of this section, hours of service 
described in paragraph (a)(2) of this 
section shall be credited as follows: 

(i) Hours of service credited to an em-
ployee on account of a payment which 
is calculated on the basis of units of 
time, such as hours, days, weeks or 
months, shall be credited to the com-
putation period or computation periods 
in which the period during which no 
duties are performed occurs, beginning 
with the first unit of time to which the 
payment relates. 

(ii) Hours of service credited to an 
employee by reason of a payment 
which is not calculated on the basis of 
units of time shall be credited to the 
computation period in which the period 
during which no duties are performed 
occurs, or if the period during which no 
duties are performed extends beyond 
one computation period, such hours of 
service shall be allocated between not 
more than the first two computation 
periods on any reasonable basis which 
is consistently applied with respect to 
all employees within the same job clas-
sifications, reasonably defined. 

(3) Except as provided in paragraph 
(c)(4) of this section, hours of service 
described in paragraph (a)(3) of this 
section shall be credited to the com-
putation period or periods to which the 
award or agreement for back pay per-
tains, rather than to the computation 
period in which the award, agreement 
or payment is made. 

(4) In the case of hours of service to 
be credited to an employee in connec-
tion with a period of no more than 31 

days which extends beyond one com-
putation period, all such hours of serv-
ice may be credited to the first com-
putation period or the second computa-
tion period. Crediting of hours of serv-
ice under this paragraph must be done 
consistently with respect to all em-
ployees within the same job classifica-
tions, reasonably defined. 

(5) Examples. The following examples 
are intended to illustrate paragraph 
(c)(4) of this section. 

(i) An employer maintaining a plan 
pays employees on a bi-weekly basis. 
The plan designates the calendar year 
as the vesting computation period. The 
employer adopts the practice of cred-
iting hours of service for the perform-
ance of duties during a bi-weekly pay-
roll period to the vesting computation 
period in which the payroll period ends. 
Thus, when a payroll period ends on 
January 7, 1978, all hours of service to 
be credited to employees for the per-
formance of duties during that payroll 
period are credited to the vesting com-
putation period beginning on January 
1, 1978. This practice is consistent with 
paragraph (c)(4) of this section, even 
though some hours of service credited 
to the computation period beginning 
on January 1, 1978, are attributable to 
duties performed during the previous 
vesting computation period. 

(ii) An employer maintains a sick 
leave policy under which an employee 
is entitled to a certain number of hours 
of sick leave each year, on account of 
which the employee is paid his or her 
normal rate of compensation. An em-
ployee with a work schedule of 8 hours 
per day, 5 days per week, is sick from 
December 26, 1977 through January 4, 
1978. Under the employer’s sick leave 
policy, the employee is entitled to 
compensation for the entire period. A 
plan maintained by the employer es-
tablishes a calendar-year vesting com-
putation period. The period from De-
cember 26, 1977 through December 31, 
1977 includes 5 working days; the period 
from January 1, 1978 through January 
4, 1978 includes 3 working days. Unless 
the plan adopts the alternative method 
for crediting service under paragraph 
(c)(4) of this section (illustrated in Ex-
ample (iii), below) for the period of 
paid sick leave, the plan, pursuant to 
paragraph (c)(2)(i) of this section, must 
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credit the employee with 40 hours of 
service in the 1977 vesting computation 
period (5 days multiplied by 8 hours per 
day) and 24 hours of service in the 1978 
vesting computation period (3 days 
multiplied by 8 hours per day). 

(iii) Same facts as in Example (ii), 
above, except that the plan adopts the 
practice of crediting hours of service 
for sick leave and other periods of com-
pensated absences to the vesting com-
putation period in which the employ-
er’s bi-weekly payroll period ends. The 
employee returns to work on January 
5, 1978 and works for 2 days. For the 2-
week payroll period ending on January 
8, 1978, the employee may be credited 
with 80 hours of service in the 1978 
vesting computation period (64 hours of 
service for the paid sick leave and 16 
hours of service for the 2 days during 
which duties were performed). 

(d) Other Federal law. Nothing in this 
section shall be construed to alter, 
amend, modify, invalidate, impair or 
supersede any law of the United States 
or any rule or regulation issued under 
any such law. Thus, for example, noth-
ing in this section shall be construed as 
denying an employee credit for an 
‘‘hour of service’’ if credit is required 
by separate Federal law. Furthermore, 
the nature and extent of such credit 
shall be determined under such law. 

(e) Additional examples. (1) During a 
computation period, an employee was 
paid for working 381⁄4 hours a week for 
45 weeks. During the remaining 7 
weeks of the computation period the 
employee was not employed by this 
employer. The employee completed 
1,7211⁄4 hours of service (45 weeks 
worked multiplied by 381⁄4 hours per 
week). The employer may also round 
up hours at the end of the computation 
period or more frequently. Thus, this 
employee could be credited with 1,722 
hours of service (or, if the employer 
rounded up at the end of each week, 39 
hours of service per week, resulting in 
credit for 1,755 hours of service). 

(2) During a computation period, an 
employee was paid for a workweek of 40 
hours per week for 40 weeks and, in-
cluding overtime, for working 50 hours 
per week for 8 weeks. The employee 
completed 2,000 hours of service (40 
weeks multiplied by 40 hours per week, 

plus 8 weeks worked multiplied by 50 
hours per week). 

(3) During a computation period an 
employee was paid for working 2 regu-
larly scheduled 40-hour weeks and then 
became disabled. The employee was 
disabled through the remainder of the 
computation period and the following 
computation period. Throughout the 
period of disability, payments were 
made to the employee as follows: For 
the first month of the period of dis-
ability, the employer continued to pay 
the employee the employee’s normal 
compensation at the same rate as be-
fore the disability occurred; thereupon, 
under the employer’s disability insur-
ance policy, payments were made to 
the employee in amounts equal to 80 
percent of the employee’s compensa-
tion before the disability. For the first 
computation period the employee is 
credited with 80 hours of service for the 
performance of duties (2 weeks multi-
plied by 40 hours per week) and 501 
hours hours of service for the period of 
disability (the lesser of 501 hours of 
service or 50 weeks multiplied by 40 
hours per week), or a total of 581 hours 
of service; for the second computation 
period the employee is credited with no 
hours of service because, under para-
graph (a)(2)(i) of this section, the max-
imum of 501 hours of service has been 
credited for the period of disability in 
the first computation period. 

(4) An employee has a regularly 
scheduled 5-day, 40-hour week. During 
a computation period the employee 
works for the first week, spends the 
second week on a paid vacation, re-
turns to work for an hour and is then 
disabled for the remainder of the com-
putation period. Payments under a dis-
ability plan maintained by the em-
ployer are made to the employee on ac-
count of the period of disability. The 
employee is credited with 582 hours of 
service for the computation period (40 
hours for the period of paid vacation; 41 
hours for the performance of duties; 501 
hours for the period of disability). 

(5) Same facts as in Example (4), 
above, except that the employee’s pe-
riod of disability begins before the em-
ployee returns from vacation to the 
performance of duties. The employee is 
credited with only 541 hours of service, 
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because the paid vacation and the dis-
ability together constitute a single, 
continuous period during which no du-
ties were performed and, therefore, 
under paragraph (a)(2)(i) of this sec-
tion, no more than 501 hours of service 
are required to be credited for such pe-
riod. 

(6) During a computation period, an 
employee worked 40 hours a week for 
the first 2 weeks. The employee then 
began serving on active duty in the 
Armed Forces of the United States, 
which service occupied the remaining 
50 weeks of the computation period. 
The employee would be credited with 80 
hours (2 weeks worked multiplied by 40 
hours) plus such credit as may be pre-
scribed by separate Federal laws relat-
ing to military service. The nature and 
extent of the credit that the employee 
receives upon his return and the pur-
pose for which such credit is given, 
e.g., the percentage of his or her ac-
crued benefits derived from employer 
contributions which are nonforfeitable 
(or vested), will depend upon the inter-
pretation of the Federal law governing 
veterans’ reemployment rights. 

(f) Plan document. A plan which cred-
its service on the basis of hours of serv-
ice must state in the plan document 
the definition of hours of service set 
forth in paragraph (a) of this section, 
but is not required to state the rules 
set forth in paragraph (b) and (c) of 
this section if they are incorporated by 
reference.

§ 2530.200b–3 Determination of service 
to be credited to employees. 

(a) General rule. For the purpose of 
determining the hours of service which 
must be credited to an employee for a 
computation period, a plan shall deter-
mine hours of service from records of 
hours worked and hours for which pay-
ment is made or due or shall use an 
equivalency permitted under paragraph 
(d), (e) or (f) of this section to deter-
mine hours of service. Any records may 
be used to determine hours of service 
to be credited to employees under a 
plan, even though such records are 
maintained for other purposes, pro-
vided that they accurately reflect the 
actual number of hours of service with 
which an employee is required to be 
credited under § 2530.200b–2(a). Payroll 

records, for example, may provide suf-
ficiently accurate data to serve as a 
basis for determining hours of service. 
If, however, existing records do not ac-
curately reflect the actual number of 
hours of service with which an em-
ployee is entitled to be credited, a plan 
must either develop and maintain ade-
quate records or use one of the per-
mitted equivalencies. A plan may in 
any case credit hours of service under 
any method which results in the cred-
iting of no less than the actual number 
of hours of service required to be cred-
ited under § 2530.200b–2(a) to each em-
ployee in a computation period, even 
though such method may result in the 
crediting of hours of service in excess 
of the number of hours required to be 
credited under § 2530.200b–2. A plan is 
not required to prescribe in its docu-
ments which records are to be used to 
determine hours of service. 

(b) Determination of pre-effective date 
hours of service. To the extent that a 
plan is required to determine hours of 
service completed before the effective 
date of part 2 of title I of the Act (see 
section 211 of the Act), the plan may 
use whatever records may be reason-
ably accessible to it and may make 
whatever calculations are necessary to 
determine the approximate number of 
hours of service completed before such 
effective date. For example, if a plan or 
an employer maintaining the plan has, 
or has access to, only the records of 
compensation of employees for the pe-
riod before the effective date, it may 
derive the pre-effective date hours of 
service by using the hourly rate for the 
period or the hours customarily 
worked. If accessible records are insuf-
ficient to make an approximation of 
the number of pre-effective date hours 
of service for a particular employee or 
group of employees, the plan may 
make a reasonable estimate of the 
hours of service completed by such em-
ployee or employees during the par-
ticular period. For example, if records 
are available with respect to some em-
ployees, the plan may estimate the 
hours of other employees in the same 
job classification based on these 
records. A plan may use any of the 
equivalencies permitted under this sec-
tion, or the elapsed time method of 
crediting service permitted under this 
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section, or the elapsed time method of 
crediting service permitted under 
§ 2530.200b–9, to determine hours of 
service completed before the effective 
date of part 2 of title I of the Act. 

(c) Use of equivalencies for determining 
service to be credited to employees. (1) 
The equivalencies permitted under 
paragraphs (d), (e) and (f) of this sec-
tion are methods of determining serv-
ice to be credited to employees during 
computation periods which are alter-
natives to the general rule for deter-
mining hours of service set forth in 
paragraph (a) of this section. The 
equivalencies are designed to enable a 
plan to determine the amount of serv-
ice to be credited to an employee in a 
computation period on the basis of 
records which do not accurately reflect 
the actual number of hours of service 
required to be credited to the employee 
under § 2530.200b–2(a). However, the 
equivalencies may be used even if such 
records are maintained. Any equiva-
lency used by a plan must be set forth 
in the document under which the plan 
is maintained. 

(2) A plan may use different methods 
of crediting service, including equiva-
lencies permitted under paragraphs (d), 
(e) and (f) of this section and the meth-
od of crediting service under the gen-
eral rule set forth in § 2530.200b–2(a), for 
different classifications of employees 
covered under the plan or for different 
purposes, provided that such classifica-
tions are reasonable and are consist-
ently applied. Thus, for example, a plan 
may provide that part-time employees 
are credited under the general method 
of crediting service set forth in 
§ 2530.200b–2 and full-time employees 
are credited under a permissible 
equivalency. A classification, however, 
will not be deemed to be reasonable or 
consistently applied if such classifica-
tion is designed with an intent to pre-
clude an employee or employees from 
attaining statutory entitlement with 
respect to eligibility to participate, 
vesting or benefit accrual. For exam-
ple, a classification applied so that any 
employee credited with less than 1,000 
hours of service during a given 12-con-
secutive-month period would be consid-
ered part-time and subject to the gen-
eral method of crediting service rather 

than an equivalency would not be rea-
sonable. 

(3) Notwithstanding paragraphs (c)(1) 
and (2) of this section, the use of a per-
missible equivalency for some, but not 
all, purposes or the use of a permissible 
equivalency for some, but not all, em-
ployees may, under certain cir-
cumstances, result in discrimination 
prohibited under section 401a of the 
Code, even though it is permitted 
under this section. 

(d) Equivalencies based on working 
time—(1) Hours worked. A plan may de-
termine service to be credited to an 
employee on the basis of hours worked, 
as defined in paragraph (d)(3)(i) of this 
section, if 870 hours worked are treated 
as equivalent to 1,000 hours of service 
and 435 hours worked are treated as 
equivalent to 500 hours of service. 

(2) Regular time hours. A plan may de-
termine service to be credited to an 
employee on the basis of regular time 
hours, as defined in paragraph (d)(3)(ii) 
of this section, if 750 regular time 
hours are treated as equivalent to 1,000 
hours of service and 375 regular time 
hours are treated as equivalent to 500 
hours of service. 

(3) For purposes of this section: 
(i) The term ‘‘hours worked’’ shall 

mean hours of service described in 
§ 2530.200b–2(a)(1), and hours for which 
back pay, irrespective of mitigation of 
damages, is awarded or agreed to by an 
employer, to the extent that such 
award or agreement is intended to 
compensate an employee for periods 
during which the employee would have 
been engaged in the performance of du-
ties for the employer. 

(ii) The term ‘‘regular time hours’’ 
shall mean hours worked, except hours 
for which a premium rate is paid be-
cause such hours are in excess of the 
maximum workweek applicable to an 
employee under section 7(a) of the Fair 
Labor Standards Act of 1938, as amend-
ed, or because such hours are in excess 
of a bona fide standard workweek or 
workday. 

(4) A plan determining service to be 
credited to an employee on the basis of 
hours worked or regular time hours 
shall credit hours worked or regular 
time hours, as the case may be, to com-
putation periods in accordance with 
the rules for crediting hours of service 
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to computation periods set forth in 
§ 2530.200b–2(c). 

(5) Examples. (i) A defined benefit 
plan uses the equivalency based on 
hours worked permitted under para-
graph (d)(1) of this section. The plan 
uses the same 12-consecutive-month pe-
riod for the vesting and accrual com-
putation periods. The plan credits a 
participant with each hour for which 
the participant is paid, or entitled to 
payment, for the performance of duties 
for the employer during a computation 
period (as well as each hour for which 
back pay is awarded or agreed to). Dur-
ing a vesting/accrual computation pe-
riod Participant A is credited with 870 
hours worked. A is credited with a year 
of service for purposes of vesting for 
the computation period and with at 
least a partial year of participation for 
purposes of accrual, as if A had been 
credited with 1000 hours of service dur-
ing the computation period. During the 
same computation period Participant B 
is credited with 436 hours of service. B 
is not credited with a year of service 
for purposes of vesting or a partial year 
or paritcipation for purposes of accrual 
for the computation period, but does 
not incur a one-year break in service 
for the computation period, as if B had 
been credited with 501 hours of service 
during the computation period. 

(ii) A plan uses the equivalency based 
on regular time hours permitted under 
paragraph (d)(2) of this section. During 
a computation period a participant 
works 370 regular time hours and 20 
overtime hours. The participant incurs 
a one-year break in service for the 
computation period because he has not 
been credited with 375 regular time 
hours in the computation period. 

(e) Equivalencies based on periods of 
employment. (1) Except as provided in 
paragraphs (e)(4) and (6) of this section, 
a plan may determine the number of 
hours of service to be credited to em-
ployees in a computation period on the 
following bases: 

(i) On the basis of days of employ-
ment, if an employee is credited with 
10 hours of service for each day for 
which the employee would be required 
to be credited with at least one hour of 
service under § 2530.200b–2; 

(ii) On the basis of weeks of employ-
ment, if an employee is credited with 

45 hours of service for each week for 
which the employee would be required 
to be credited with at least one hour of 
service under § 2530.200b–2; 

(iii) On the basis of semi-monthly 
payroll periods, if an employee is cred-
ited with 95 hours of service for each 
semi-monthly payroll period for which 
the employee would be required to be 
credited with at least one hour of serv-
ice under § 2530.200b–2; or 

(iv) On the basis of months of em-
ployment, if an employee is credited 
with 190 hours of service for each 
month for which the employee would 
be required to be credited with at least 
one hour of service under § 2530.200 b–2. 

(2) Except as provided in paragraphs 
(e)(4) and (6) of this section, a plan may 
determine the number of hours of serv-
ice to be credited to employees in a 
computation period on the basis of 
shifts if an employee is credited with 
the number of hours included in a shift 
for each shift for which the employee 
would be required to be credited with 
at least one hour of service under 
§ 2530.200b–2. if a plan uses the equiva-
lency based on shifts permitted under 
this paragraph, the times of the begin-
ning and end of each shift used as a 
basis for the determination of service 
shall be set forth in a document re-
ferred to in the plan. 

(3) Examples. The following examples 
illustrate the application of paragraphs 
(e)(1) and (2) of this section; 

(i) A plan uses the equivalency based 
on weeks of employment permitted 
under paragraph (e)(1)(ii) of this sec-
tion. An employee works for one hour 
on the first workday of a week and 
then takes leave without pay for the 
entire remainder of the week. The plan 
must credit the employee with 45 hours 
of service for the week. 

(ii) A plan uses the equivalency based 
on weeks of employment permitted 
under paragraph (e)(1)(ii) of this sec-
tion. An employee spends a week on va-
cation with pay. The plan must credit 
the employee with 45 hours of service 
for the week. 

(iii) A plan uses the equivalency 
based on weeks of employment per-
mitted under paragraph (e)(1)(ii) of this 
section. An employee spends two days 
of a week on vacation with pay and the 
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remainder of the week on leave with-
out pay. The plan must credit the em-
ployee with 45 hours of service for the 
week. 

(iv) A plan uses the equivalency 
based on weeks of employment per-
mitted under paragraph (e)(1)(ii) of this 
section. An employee spends the entire 
week on leave without pay. The plan is 
not required to credit the employee 
with any hours of service for the week 
because no payment was made to the 
employee for the week of leave and, 
therefore, under § 2530.200b–2 no hours 
of service would be credited to the em-
ployee for the week of leave. 

(v) The workday of an employer 
maintaining a plan is scheduled in 
shifts. Ordinarily, each shift is 6 hours 
in duration. At certain times, however, 
the employer schedules 8-hour shifts in 
order to meet increased demand. Such 
shifts are described in a collective bar-
gaining agreement referred to in the 
plan documents. The plan must credit 
an employee with 6 hours of service for 
each 6-hour shift for which the em-
ployee would be credited with one hour 
of service under § 2530.200b–2, and with 8 
hours of service for each such 8-hour 
shift. 

(vi) An employer’s workday is divided 
into three 8-hour shifts, each employee 
generally working 5 shifts per week. A 
plan maintained by the employer uses 
the equivalency based on shifts per-
mitted under paragraph (e)(2) of this 
section. An employee is on vacation 
with pay for 2 weeks, during which, in 
the ordinary course of his work sched-
ule, he would have worked 10 shifts. 
The employee must be credited with 80 
hours of service for the vacation (10 
shifts multiplied by 8 hours per shift). 

(vii) An employer’s workday is di-
vided into three 8-hour shifts, each em-
ployee generally working 1 shift per 
workday. A plan maintained by the 
employer uses the equivalency based 
on shifts permitted under paragraph 
(e)(2) of this section. On a certain day, 
an employee works his normal 8-hour 
shift and an hour during the following 
shift. In addition to 8 hours service for 
the first shift, the employee must be 
credited with 8 hours of service for the 
following shift, since he would be enti-
tled to be credited with at least one 

hour of service for the second shift 
under § 2530.200b–2. 

(viii) A plan uses the equivalency 
based on days permitted under para-
graph (e)(1)(i) of this section. During a 
computation period an employee 
spends 2 weeks on vacation with pay. 
In the ordinary course of the employ-
ee’s regular work schedule, the em-
ployee would be engaged in the per-
formance of duties for 10 days during 
the 2-week vacation period. Under 
§ 2530.200b–2, the employee would be 
credited with at least one hour of serv-
ice for each of the 10 days during the 2-
week vacation for which the employee 
would ordinarily be engaged in the per-
formance of duties. Under paragraph 
(e)(4) of this section, the employee is 
credited with 100 hours of service for 
the 2-week vacation (10 days multiplied 
by 10 hours of service per day). 

(4) For purposes of this paragraph, in 
the case of a payment described in 
§ 2530.200b–2(b)(2) (relating to payments 
not calculated on the basis of units of 
time), a plan using an equivalency 
based on units of time permitted under 
this paragraph shall credit the em-
ployee with the number of hours of 
service determined under paragraph (2) 
of § 2530.200b–2(b), and, to the extent ap-
plicable, paragraph (e)(3), containing 
the rule against double crediting, of 
§ 2530.200b–2(b). For example, if an em-
ployee with a regular work schedule of 
40 hours per week paid at a rate of $3.00 
per hour is incapacitated for a period of 
4 weeks and receives a lump sum pay-
ment of $500 for his incapacity, the em-
ployee must be credited with 160 hours 
of service for the period of incapacity, 
regardless of whether the plan uses an 
equivalency permitted under this para-
graph (see example at § 2530.200b–
2(b)(2)(iii)(A). If, however, the em-
ployee is incapacitated for only 3 
weeks, under § 2530.200b–2(b)(3) the 
emmployee is not required to be cred-
ited with more than 120 hours of serv-
ice (lesser of 167 hours of service deter-
mined under the preceding sentence or 
3 weeks multiplied by 40 hours per 
week). 

(5) For purposes of this paragraph, in 
the case of a payment to an employee 
calculated on the basis of units of time 
which are greater than the periods of 
employment used by a plan as a basis 
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for determining service to be credited 
to the employee under this paragraph, 
the plan shall credit the employee with 
the number of periods of employment 
which, in the course of the employee’s 
regular work schedule, would be in-
cluded in the unit or units of time on 
the basis of which the payment is cal-
culated. For example, a plan uses the 
equivalency based on days permitted 
under paragraph (e)(1)(i) of this sec-
tion. During a computation period an 
employee spends 2 weeks on vacation 
with pay. In the ordinary course of the 
employee’s regular work schedule, the 
employee would be engaged in the per-
formance of duties for 10 days during 
the 2-week vacation period. Under 
§ 2530.200b–2, the emplopyee would be 
credited with at least one hour of serv-
ice for each of the 10 days during the 2-
week vacation for which the employee 
would ordinarily be engaged in the per-
formance of duties. Under this para-
graph the employee is credited with 100 
hours of service for the 2-week vaca-
tion (10 days multiplied by 10 hours of 
service per day). If, however, the em-
ployee, although paid for a 2-week va-
cation, spends only one week on vaca-
tion, under § 2530.200b–2(b)(3) the em-
ployee is not required to be credited 
with more than 50 hours of service (5 
days multiplied by 10 hours per day). 

(6) For purposes of this paragraph, in 
the case of periods of time used as a 
basis for determining service to be 
credited to an employee which extend 
into two computation periods, the plan 
may credit all hours of service (or 
other units of service) credited for such 
a period to the first computation pe-
riod or the second computation period, 
or may allocate such hours of service 
(or other units of service) between the 
two computation periods on a pro rata 
basis. Crediting of service under this 
paragraph must be done consistently 
with respect to all employees within 
the same job classifications, reason-
ably defined. 

(7) A plan may combine an equiva-
lency based on working time permitted 
under paragraph (d) of this section (i.e., 
hours worked or regular time hours) 
with an equivalency based on periods of 
employment permitted under this para-
graph if the following conditions are 
met: 

(i) The plan credits an employee with 
the number of hours worked or regular 
time hours, as the case may be, equal 
to the number of hours of service which 
would be credited to the employee 
under paragraphs (e)(1) and (2) of this 
section, for each period of employment 
for which the employee would be cred-
ited with one hour worked or one reg-
ular time hour; and 

(ii) The plan treats hours worked and 
regular time hours in the manner pre-
scribed under paragraphs (d)(1) and (2) 
of this section. 

(8) Example. The following example il-
lustrates the application of paragraph 
(e)(7) of this section. A plan uses the 
equivalency based on weeks of employ-
ment permitted under paragraph 
(e)(1)(ii) of this section in conjunction 
with the equivalency based on hours 
worked permitted under paragraph 
(d)(1) of this section, as provided in 
paragraph (e)(7) of this section. During 
a vesting computation period an em-
ployee is paid for the performance of 
duties for at least 1 hour in each of the 
first 20 weeks of the computation pe-
riod and spends the next 2 weeks on a 
paid vacation. The employee thereupon 
terminates employment performing no 
further duties for the employer, and re-
ceiving no further compensation in the 
computation period. The employee is 
therefore credited with 900 hours 
worked for the vesting computation pe-
riod (20 weeks multiplied by 45 hours 
per week), receiving no credit for the 
two weeks of paid vacation. The em-
ployee is credited with a year of serv-
ice for the vesting computation period 
because he has been credited with more 
than 870 hours for the computation pe-
riod. 

(f) Equivalencies based on earnings. (1) 
In the case of an employee whose com-
pensation is determined on the basis of 
an hourly rate, a plan may determine 
the number of hours to be credited the 
employee in a computation period on 
the basis of earnings, if: 

(i) The employee is credited with the 
number of hours equal to the total of 
the employee’s earnings from time to 
time during the computation period di-
vided by the employee’s hourly rate as 
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in effect at such times during the com-
putation period, or equal to the em-
ployee’s total earnings for the perform-
ance of duties during the computation 
period divided by the employee’s low-
est hourly rate of compensation during 
the computation period, or by the low-
est hourly rate of compensation pay-
able to an employee in the same, or a 
similar job classification, reasonably 
defined; and 

(ii) 870 hours credited under para-
graph (f)(1)(i) of this section are treat-
ed as equivalent to 1,000 hours of serv-
ice, and 435 hours credited under para-
graph (f)(1)(i) of this section are treat-
ed as equivalent to 500 hours of service. 
For purposes of this paragraph (f)(1), a 
plan may divide earnings at premium 
rates for overtime by the employee’s 
hourly rate for overtime, rather than 
the regular time hourly rate. 

(2) In the case of an employee whose 
compensation is determined on a basis 
other than an hourly rate, a plan may 
determine the number of hours to be 
credited to the employee in a computa-
tion period on the basis of earnings if: 

(i) The employee is credited with the 
number of hours equal to the employ-
ee’s total earnings for the performance 
of duties during the computation pe-
riod divided by the employee’s lowest 
hourly rate of compensation during the 
computation period, determined under 
paragraph (f)(3) of this section; and 

(ii) 750 hours credited under para-
graph (f)(2)(i) of this section are treat-
ed as equivalent to 1,000 hours of serv-
ice, and 375 hours credited under para-
graph (f)(2)(i) of this section are treat-
ed as equivalent to 500 hours of service. 

(3) For purposes of paragraph (f)(2) of 
this section, an employee’s hourly rate 
of compensation shall be determined as 
follows: 

(i) In the case of an employee whose 
compensation is determined on the 
basis of a fixed rate for a specified pe-
riod of time (other than an hour) such 
as a day, week or month, the employ-
ee’s hourly rate of compensation shall 
be the employee’s lowest rate of com-
pensation during a computation period 
for such specified period of time di-
vided by the number of hours regularly 
scheduled for the performance of duties 
during such period of time. For pur-
poses of the preceding sentence, in the 

case of an employee without a regular 
work schedule, the plan may provide 
for the calculation of the employee’s 
hourly rate of compensation on the 
basis of a 40-hour workweek or an 8-
hour workday, or may provide for such 
calculation on any reasonable basis 
which reflects the average hours 
worked by the employee over a rep-
resentative period of time, provided 
that the basis so used is consistently 
applied to all employees within the 
same job classifications, reasonably de-
fined. 

(ii) In the case of an employee whose 
compensation is not determined on the 
basis of a fixed rate for a specified pe-
riod of time, the employee’s hourly 
rate of compensation shall be the low-
est hourly rate of compensation pay-
able to employees in the same job clas-
sification as the employee, or, if no 
employees in the same job classifica-
tion have an hourly rate, the minimum 
wage as established from time to time 
under section 6(a)(1) of the Fair Labor 
Standards Act of 1938, as amended. 

(4) Examples. (i) In a particular job 
classification employees’ wages range 
from $3.00 per hour to $4.00 per hour. To 
determine the number of hours to be 
credited to an employee in that job 
classification who is compensated at a 
rate of $4.00 per hour, a plan may di-
vide the employee’s total earnings dur-
ing the computation period for the per-
formance of duties either by $3.00 per 
hour (the lowest hourly rate of com-
pensation in the job classification) or 
by $4.00 per hour (the employee’s own 
hourly rate of compensation). 

(ii) An hourly employee’s total earn-
ings for the performance of duties dur-
ing a vesting computation period 
amount to $4,350. During that calendar 
year, the employee’s lowest hourly rate 
of compensation was $5.00 per hour. 
The plan may determine the number of 
hours to be credited to the employee 
for that vesting computation period by 
dividing $4,350 by $5.00 per hour. The 
employee is credited with 870 hours for 
the vesting computation period and is, 
therefore, credited with a year of serv-
ice for purposes of vesting. 

(iii) During the first 3 months of a 
vesting computation period an hourly 
employee is paid at a rate of $3.00 per 
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hour and earns $675 for the perform-
ance of duties; during the next 6 
months, the employee is paid at a rate 
of $3.50 per hour and earns $1,575 for the 
performance of duties; during the final 
3 months the employee is paid at a rate 
of $3.60 per hour and earns $810 for the 
performance of duties. The plan may 
determine the number of hours to be 
credited to the employee in the com-
putation period under the equivalency 
set forth in paragraph (f)(1) of this sec-
tion either (A) by dividing the employ-
ee’s earnings for each period during 
which the employee was paid at a sepa-
rate rate ($675 divided by $3.00 per hour 
equals 225 hours; $1,575 divided by $3.50 
per hour equals 450 hours; $810 divided 
by $3.60 per hour equals 225 hours) and 
adding the hours so obtained (900 
hours), or (B) by dividing the employ-
ee’s total compensation for the vesting 
computation period by the employee’s 
lowest hourly rate during the computa-
tion period ($3,020 divided by $3.00 per 
hour equals 1,0092⁄3 hours). The plan 
may also divide the employee’s total 
compensation during the computation 
period by the lowest hourly rate pay-
able to an employee in the same, or a 
similar, job classification. 

(iv) During a plan’s computation pe-
riod an hourly employee’s total earn-
ings for the performance of duties con-
sist of $7,500 at a basic rate of $5.00 per 
hour and $750 at an overtime rate of 
$7.50 per hour for hours worked in ex-
cess of 40 in a week. If the plan uses the 
equivalency permitted under paragraph 
(f)(1) of this section, the plan may ad-
just for the overtime rate in calcu-
lating the number of hours to be cred-
ited to the employee. Thus, the plan 
may calculate the number of hours to 
be credited to the employee by adding 
the employee’s earnings at the basic 
rate divided by the basic rate and the 
employee’s earnings at the overtime 
rate divided by the overtime rate 
($7,500 divided by $5.00 per hour, plus 
$750 divided by $7.50 per hour, or 1,500 
hours plus 100 hours), resulting in cred-
it for 1,600 hours for the computation 
period. 

(v) During a plan’s vesting computa-
tion period an employee’s lowest week-
ly rate of compensation is $400 per 
week. The employee has a regular work 
schedule of 40 hours per week. The em-

ployee’s lowest hourly rate during the 
vesting computation period is, there-
fore, $10 per hour ($400 per week divided 
by 40 hours per week). During the vest-
ing computation period, the employee 
receives a total of $7,500 for the per-
formance of duties. The plan deter-
mines the number of regular time 
hours to be credited to the employee 
for the computation period by dividing 
$7,500 by $10 per hour. The employee is 
credited with 750 hours for the com-
putation period and is, therefore, cred-
ited with a year of service for purposes 
of vesting.

§ 2530.200b–4 One-year break in serv-
ice. 

(a) Computation period. (1) Under sec-
tions 202(b) and 203(b)(3) of the Act and 
sections 410(a)(5) and 411(a)(6) of the 
Code, a plan may provide that an em-
ployee incurs a one-year break in serv-
ice for a computation period or periods 
if the employee fails to complete more 
than 500 hours of service or, in the case 
of any maritime industry, 62 days of 
service in such period or periods. 

(2) For purposes of section 202(b) of 
the Act and section 410(a)(5) of the 
Code, relating to one-year breaks in 
service for eligibility to participate, in 
determining whether an employee in-
curs a one-year break in service, a plan 
shall use the eligibility computation 
period designated under § 2530.202–2(b) 
for measuring years of service after the 
intital eligibility computation period. 

(3) For purposes of section 203(b)(3) of 
the Act and section 411(a)(6) of the 
Code, relating to breaks in service for 
purposes of vesting, in determining 
whether an employee incurs a one-year 
break in service, a plan shall use the 
vesting computation period designated 
under § 2530.203–2(a). 

(4) For rules regarding service which 
is not required to be taken into ac-
count for purposes of benefit accrual, 
see § 2530.204–1(b)(1). 

(b) Service following a break in service. 
(1) For purposes of section 202(b)(3) of 
the Act and section 410(a)(5)(C) of the 
Code (relating to completion of a year 
of service for eligibility to participate 
after a one-year break in service), the 
following rules shall be applied in 
measuring completion of a year of 
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service upon an employee’s return after 
a one-year break in service: 

(i) In the case of a plan which, after 
the initial eligibility computation pe-
riod, measures years of service for pur-
poses of eligibility to participate on 
the basis of eligibility computation pe-
riods beginning on anniversaries of an 
employee’s employment commence-
ment date, as permitted under 
§ 2530.202–2(b)(1), the plan shall use the 
12-consecutive-month period beginning 
on an employee’s reemployment com-
mencement date (as defined in para-
graphs (b)(1)(iii) and (iv) of this sec-
tion) and, where necessary, subsequent 
12-consecutive-month periods begin-
ning on anniversaries of the reemploy-
ment of commencement date. 

(ii) In the case of a plan which, after 
the initial eligibility computation pe-
riod, measures years of service for eli-
gibility to participate on the basis of 
plan years beginning with the plan 
year which includes the first anniver-
sary of the initial eligibility computa-
tion period, as permitted under 
§ 2530.202–2(b)(2), the plan shall use the 
12-consecutive-month period beginning 
on an employee’s reemployment com-
mencement date (as defined in para-
graphs (b)(1)(iii) and (iv) of this section 
and, where necessary, plan years begin-
ning with the plan year which includes 
the first anniversary of the employee’s 
reemployment commencement date. 

(iii) Except as provided in paragraph 
(b)(1)(iv) of this section, an employee’s 
reemployment commencement date 
shall be the first day on which the em-
ployee is entitled to be credited with 
an hour of service described in 
§ 2530.200b–2(a)(1) after the first eligi-
bility computation period in which the 
employee incurs a one-year break in 
service following an eligibility com-
putation period in which the employee 
is credited with more than 500 hours of 
service. 

(iv) In the case of an employee who is 
credited with no hours of service in an 
eligibility computation period begin-
ning after the employee’s reemploy-
ment commencement date established 
under paragraph (b)(1)(iii) of this sec-
tion, the employee shall be treated as 
having a new reemployment com-
mencement date as of the first day on 
which the employee is entitled to be 

credited with an hour of service de-
scribed in § 2530.200b–2(a)(1) after such 
eligibility computation period. 

(2) For purposes of section 203(b)(3)(B) 
of the Act and section 411(a)(6)(B) of 
the Code (relating to the completion of 
a year of service for vesting following a 
one-year break in service), in meas-
uring completion of a year of service 
upon an employee’s return after a one-
year break in service, a plan shall use 
the vesting computation period des-
ignated under § 2530.203–2. In the case of 
a plan which designates a separate 
vesting computation period for each 
employee (rather than one vesting 
computation period for all employees), 
when an employee who has incurred a 
one-year break in service later com-
pletes an initial hour of service, the 
plan may change the employee’s vest-
ing computation period to a 12-con-
secutive-month period beginning on 
the day on which such initial hour of 
service is completed, provided that the 
plan follows the rules for changing the 
vesting computation period set forth in 
§ 2530.203–2(c)(1). Specifically, such a 
plan must ensure that as a result of the 
change of the vesting computation pe-
riod of an employee who has incurred a 
one-year break in service to the 12-
month period beginning on the first 
day on which the employee later com-
pletes an initial hour of service, the 
employee’s vested percentage of the ac-
crued benefit derived from employer 
contributions will not be less on any 
date after the change than such non-
forfeitable percentage would be in the 
absence of the change. As under 
§ 2530.203–2(c)(1), the plan will be 
deemed to satisfy the requirement of 
that paragraph if, in the case of an em-
ployee who has incurred a one-year 
break in service, the vesting computa-
tion period beginning on the day on 
which the employee completes an hour 
of service after the one-year break in 
service begins before the end of the last 
vesting computation period established 
before the change of vesting computa-
tion periods and, if the employee is 
credited with 1000 hours of service in 
both such vesting computation periods, 
the employee is credited with 2 years of 
service for purposes of vesting. 

(3) For purposes of section 203(b)(3)(B) 
of the Act and section 411(a)(6)(B) of 
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the Code (relating to the completion of 
a year of service for vesting following a 
one-year break in service), in meas-
uring completion of a year of service 
upon an employee’s return after a one-
year break in service, a plan shall use 
the vesting computation period des-
ignated under § 2530.203–2. In the case of 
a plan which designates a separate 
vesting computation period for each 
employee (rather than one vesting 
computation period for all employees), 
when an employee who has incurred a 
one-year break in service later com-
pletes an initial hour of service, the 
plan may change the employee’s vest-
ing computation period to a 12-con-
secutive-month period beginning on 
the day on which such initial hour of 
service is completed, provided that the 
plan follows the rules for changing the 
vesting computation period set forth in 
§ 2530.203–2(c)(1). 

(4) Examples. (i) Employer X main-
tains a pension plan. The plan uses a 
calendar year vesting computation pe-
riod and plan year. As conditions for 
participation, the plan requires that an 
employee of X complete one year of 
service and attain age 25, and, in ac-
cordance with § 2530.202–2(b)(2), provides 
that after the initial eligibility com-
putation period, plan years will be used 
as eligibility computation periods, be-
ginning with the plan year which in-
cludes the first anniversary of an em-
ployee’s employment commencement 
date. Thus, under paragraph (a)(2) of 
this section, the plan must use plan 
years in measuring one-year breaks in 
service for eligibility to participate. 
The plan provides that an employee ac-
quires a nonforfeitable right to 100 per-
cent of the accrued benefit derived 
from employer contributions upon 
completion of 10 years of service. Under 
the plan, for purposes of vesting, years 
of service completed before an em-
ployee attains age 22 are not taken 
into account. The plan also provides 
that if an employee has incurred a one-
year break in service, in computing the 
employee’s period of service for eligi-
bility to participate, years of service 
before such break will not be taken 
into account until the employee has 
completed a year of service with X 
after the employee’s return. The plan 
further provides that in the case of an 

employee who has no vested right to an 
accrued benefit derived from employer 
contributions, years of service for pur-
poses of eligibility to participate or 
vesting before a one-year break in serv-
ice for eligibility or vesting (as the 
case may be) shall not be required to be 
taken into account if the number of 
consecutive one-year breaks in service 
equals or exceeds the aggregate num-
ber of such years of service before such 
consecutive one-year breaks in service. 

(A) Employee A commences employ-
ment with X on January 1, 1976 at age 
30 and completes a year of service for 
eligibility to participate and vesting in 
both the 1976 and 1977 computation pe-
riods. A becomes a participant in the 
plan on January 1, 1977. A terminates 
employment with X on November 3, 
1977, after completing 1,000 hours of 
service; completes no hours of service 
in 1978, incurring a one-year break in 
service; and is reemployed by X on 
June 1, 1979. A completes 800 hours of 
service during the remainder of 1979 
and 600 hours of service from January 
1, 1980 through May 31, 1980. Under 
paragraph (b)(1)(iii) of this section, A’s 
reemployment commencement date is 
June 1, 1979. By June 1, 1980, A has 
completed a year of service during the 
eligibility computation period fol-
lowing his return, and receives credit 
for his pre-break service to the extent 
required under section 202 of the Act 
and section 410 of the Code and the reg-
ulations thereunder. The plan is not, 
however, required to credit A with a 
year of service for vesting during 1979 
because he failed to complete 1,000 
hours of service during that vesting 
computation period. If A completes 400 
or more hours of service from June 1, 
1980 to December 31, 1980, then A will 
be credited with one year of service for 
vesting purposes for the 1980 vesting 
computation period. 

(B) Employee B was born on Feb-
ruary 22, 1955 and commenced employ-
ment with Employer X on July 1, 1975. 
B is credited with a year of service for 
eligibility to participate in the plan for 
the eligibility computation period be-
ginning on his employment commence-
ment date (July 1, 1975) and a year of 
service for eligibility and vesting for 
the 1976 and 1977 plan years. As of the 
end of the 1977 plan year, B is credited 
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with 3 years of service for purposes of 
eligibility to participate, but only one 
year of service for purposes of vesting. 
Not having attained age 25, however, B 
is not admitted to participation in the 
plan upon completion of his first year 
of service with X. In the 1978 plan year, 
B fails to be credited with 500 hours of 
service, thereby incurring a one-year 
break in service. As a result of B’s one-
year break in service in the 1978 plan 
year, the year of service for vesting 
which was earlier credited to B for the 
1977 plan year is disregarded because 
the one-year break in service equals 
the one year of service credited to B 
before the one-year break in service. 
After the end of the 1978 plan year, B 
does not perform an hour of service 
with X until February 3, 1979. February 
3, 1979, therefore, is B’s reemployment 
commencement date under paragraph 
(b)(1)(i) of this section. B fails to be 
credited with 1,000 hours of service in 
the first eligibility computation period 
beginning on February 3, 1979, and also 
for the vesting computation period be-
ginning January 1, 1979. Because, in ac-
cordance with § 2530.202–2(b)(2), the plan 
provides that after the initial eligi-
bility computation period, plan years 
will be used as eligibility computation 
periods, under paragraph (b)(1)(ii) of 
this section the plan must provide 
that, in measuring completion of a 
year of service for eligibility to partici-
pate after a one-year break in service, 
plan years beginning with the plan 
year which includes an employee’s re-
employment commencement date will 
be used. B is credited with 1,000 hours 
of service for the plan year beginning 
on January 1, 1980 and is therefore 
credited with a year of service for the 
1980 plan year. Under section 202(b)(3) 
of the Act and section 410(a)(5)(C) of 
the Code, as a consequence of B’s com-
pletion of a year of service in the 1980 
plan year, B’s service before his one-
year break in service in the 1978 plan 
year must be taken into account for 
eligibility purposes. As conditions of 
participation, the plan requires that an 
employee attain age 25 and complete 
one year of service. Upon his comple-
tion of a year of service for the 1980 
plan year, B is deemed to have met the 
plan’s participation requirements as of 
February 22, 1980, his twenty-fifth 

birthday, because the year of service 
completed by B in B’s eligibility com-
putation period beginning on January 
1, 1976 is taken into account for eligi-
bility purposes. 

(ii) Employer Y maintains a defined 
benefit pension plan. The plan provides 
that an employee acquires a nonforfeit-
able right to 100 percent of the employ-
ee’s accrued benefit derived from em-
ployer contributions upon completion 
of 10 years of service. As conditions for 
participation, the plan requires that an 
employee of Y complete one year of 
service and provides that if an em-
ployee has incurred a one-year break in 
service, in computing the employee’s 
period of service for eligibility to par-
ticipate, years of service before such 
break will not be taken into account 
until the employee has completed a 
year of service with Y after the em-
ployee’s return. In accordance with 
§ 2530.202–2(b)(1), the plan provides that 
after the initial eligibility computa-
tion period, eligibility computation pe-
riods beginning on anniversaries of an 
employee’s employment commence-
ment date will be used. Thus, under 
paragraph (a)(1) of this section, the 
plan must use computation periods be-
ginning on anniversaries of the em-
ployee’s employment commencement 
date in measuring one-year breaks in 
service. Employee C’s employment 
commencement date with Y is Feb-
ruary 1, 1975, C is credited with a year 
of service for eligibility to participate 
in the eligibility computation period 
beginning on C’s employment com-
mencement date and meets the plan’s 
eligibility requirements as of February 
1, 1976. In accordance with the provi-
sions of the plan, C commences partici-
pation in the plan as of July 1, 1976. C 
is thereafter credited with a year of 
service for eligibility to participate in 
each of the eligibility computation pe-
riods beginning on anniversaries of C’s 
employment commencement date (Feb-
ruary 1) in 1976, 1977, 1978 and 1979. 
Thus, as of February 1, 1980, C is cred-
ited with 5 years of service for eligi-
bility to participate. In the eligibility 
computation period beginning on Feb-
ruary 1, 1980, C fails to be credited with 
more than 500 hours of service and 
therefore incurs a one-year break in 
service. In the eligibility computation 
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period beginning on February 1, 1981, C 
is not credited with an hour of service 
for the performance of duties until 
March 1, 1981. Under paragraph 
(b)(1)(iii) of this section, March 1, 1981 
is C’s reemployment commencement 
date. C terminates employment with Y 
on May 1, 1981 and fails to be credited 
with 1000 hours of service in the 12-con-
secutive-month period beginning on 
March 1, 1981, or with more than 500 
hours of service in the eligibility com-
putation period beginning on February 
1, 1981, thereby incurring a second one-
year break in service for eligibility to 
participate. C is credited with no hours 
of service in the eligibility computa-
tion period beginning on February 1, 
1982, thereby incurring a third one-year 
break in service for eligibility to par-
ticipate, and is likewise credited with 
no hours of service in the 12-consecu-
tive-month period beginning on March 
1, 1982, the anniversary of B’s reem-
ployment commencement date. Under 
paragraph (b)(1)(iv) of this section, C 
must therefore be treated as having a 
new reemployment commencement 
date as of the first day following the 
close of the eligibility computation pe-
riod beginning on February 1, 1982. On 
January 1, 1984 (before the end of the 
eligibility computation period begin-
ning February 1, 1983) C is rehired by Y 
and is credited with an hour of service 
for the performance of duties. C is 
therefore treated as having a new re-
employment commencement date Jan-
uary 1, 1984. C fails to be credited with 
more than 500 hours of service in the 
eligibility computation period begin-
ning on February 1, 1983, thereby incur-
ring a fourth one-year break in service, 
and fails to be credited with 1000 hours 
of service in the 12-consecutive-month 
period beginning on March 1, 1983, the 
anniversary of C’s original reemploy-
ment commencement date. However, in 
the 12-consecutive-month period begin-
ning on January 1, 1984, C is credited 
with 1000 hours of service, thus meet-
ing the plan’s requirement that an em-
ployee who has incurred a one-year 
break in service for eligibility to par-
ticipate must complete a year of serv-
ice upon the employee’s return in order 
for years of service before the one-year 
break in service to be taken into ac-
count for purposes of eligibility. Be-

cause C’s years of service completed 
before C’s first one-year break in serv-
ice must be taken into account under 
section 202(b) of the Act and section 
410(b)(5) of the Code for purposes of eli-
gibility to participate, under § 2530.204–
2(a)(2) the period beginning on July 1, 
1976 (the earliest date on which C was a 
participant) and extending until Janu-
ary 31, 1980 (the last day before C’s first 
one-year break in service) must be 
taken into account for purposes of ben-
efit accrual. 

(c) Prior service for eligibility to partici-
pate. For rules relating to computing 
service preceding a break in service for 
the purpose of eligibility to participate 
in the plan, see § 2530.202–2(c). 

(d) Prior service for vesting. For rules 
relating to computing service pre-
ceding a break in service for the pur-
pose of credit toward vesting, see 
§ 2530.203–2(d).

§ 2530.200b–5 Seasonal industries. [Re-
served]

§ 2530.200b–6 Maritime industry. 

(a) General. Sections 202(a)(3)(D), 
203(b)(2)(D) and 204(b)(3)(E) of the Act 
and sections 410(a)(3)(D) and 
411(a)(5)(D) and (b)(3)(E) of the Code 
contain special provisions applicable to 
the maritime industry. In general, 
those provisions permit statutory 
standards otherwise expressed in terms 
of 1,000 hours of service to be applied to 
employees in the maritime industry as 
if such standards were expressed in 
terms of 125 days of service. A plan cov-
ering employees in the maritime indus-
try may nevertheless credit service to 
such employees on the basis of hours of 
service, as prescribed in § 2530.200b–2, 
including the use of any equivalency 
permitted under § 2530.200b–3, or may 
credit service to such employees on the 
basis of elapsed time, as permitted 
under § 2530.200b–9. 

(b) Definition. For purposes of sec-
tions 202, 203, and 204 of the Act and 
sections 410 and 411 of the Code, the 
maritime industry is that industry in 
which employees perform duties on 
board commercial, exploratory, service 
or other vessels moving on the high 
seas, inland waterways, Great Lakes, 
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coastal zones, harbors and noncontig-
uous areas, or on offshore ports, plat-
forms or other similar sites. 

(c) Computation periods. For employ-
ees in the maritime industry, computa-
tion periods shall be established as for 
employees in any other industry. 

(d) Year of service. To the extent that 
a plan covers employees engaged in the 
maritime industry, and credits service 
for such employees on the basis of days 
of service, such employees who are 
credited with 125 days of service in the 
applicable computation period must be 
credited with a year of service. In the 
case of a plan covering both employees 
engaged in the maritime industry and 
employees not engaged in the maritime 
industry, service of employees not en-
gaged in the maritime industry shall 
not be determined on the basis of days 
of service. 

(e) Year of participation for benefit ac-
crual. A plan covering employees en-
gaged in the maritime industry may 
determine such an employee’s period of 
service for purposes of benefit accrual 
on any basis permitted under 
§§ 2530.204–2 and 2530.204–3. For purposes 
of § 2530.204–2(c) (relating to partial 
years of participation), in the case of 
an employee engaged in the maritime 
industry who is credited by the plan on 
the basis of days of service and whose 
service is not less than 125 days of serv-
ice during an accrual computation pe-
riod, the calculation of such employ-
ee’s period of service for purposes of 
benefit accrual shall be treated as not 
made on a reasonable and consistent 
basis if service during such computa-
tion period is not taken into account. 
Thus, the employee must be credited 
with at least a partial year of partici-
pation (but not necessarily a full year 
of participation) for that accrual com-
putation period, in accordance with 
§ 2530.204–2(c). 

(f) Employment commencement date. 
For purposes of § 2530.200b–4 (relating to 
breaks in service) and § 2530.202–2 (re-
lating to eligibility computation peri-
ods): 

(1) The employment commencement 
date of an employee engaged in the 
maritime industry who is credited by 
the plan on the basis of days of service 
shall be the first day for which the em-
ployee is entitled to be credited with a 

day of service described in § 2530.200b–
7(a)(1). 

(2)(i) Except as provided in paragraph 
(f)(2)(ii) of this section, the reemploy-
ment commencement date of an em-
ployee engaged in the maritime indus-
try shall be the first day for which the 
employee is entitled to be credited 
with a day of service described in 
§ 2530.200b–7(a)(1) after the first eligi-
bility computation period in which the 
employee incurs a 1-year break in serv-
ice following an eligibility computa-
tion period in which the employee is 
credited with more than 62 days of 
service. 

(ii) In the case of an employee en-
gaged in the maritime industry who is 
credited with no hours of service in an 
eligibility computation period begin-
ning after the employee’s reemploy-
ment commencement date established 
under paragraph (f)(2)(i) of this section, 
the employee shall be treated as having 
a new reemployment commencement 
date as of the first day for which the 
employee is entitled to be credited 
with day of service described in 
§ 2530.200b–7(a)(1) after such eligibility 
computation period.

§ 2530.200b–7 Day of service for em-
ployees in the maritime industry. 

(a) General rule. A day of service in 
the maritime industry which must, as 
a minimum, be counted for the pur-
poses of determining a year of service, 
a year of participation for benefit ac-
crual, a break in service and an em-
ployment commencement date (or re-
employment commencement date) 
under sections 202, 203 and 204 of the 
Act and sections 410 and 411 of the Code 
by a plan that credits service by days 
of service rather than hours of service 
(as prescribed in § 2530.200b–2, or under 
equivalencies permitted under 
§ 2530.200b–3) or elapsed time (as per-
mitted under § 2530.200b–9), is a day of 
service as defined in paragraphs (a)(1), 
(2) and (3) of this section. 

(1) A day of service is each day for 
which an employee is paid or entitled 
to payment for the performance of du-
ties for the employer during the appli-
cable computation period. 

(2) A day of service is each day for 
which an employee is paid, or entitled 
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to payment, by the employer on ac-
count of a period of time during which 
no duties are performed (irrespective of 
whether the employment relationship 
has terminated) due to vacation, holi-
day, illness, incapacity (including dis-
ability), layoff, jury duty, military 
duty or leave of absence. Notwith-
standing the preceding sentence: 

(i) No more than 63 days of service 
are required to be credited under this 
paragraph (a)(2) to an employee on ac-
count of any single continuous period 
during which the employee performs no 
duties (whether or not such period oc-
curs in a single computation period); 

(ii) A day for which an employee is 
directly or indirectly paid, or entitled 
to payment, on account of a period dur-
ing which no duties are performed is 
not required to be credited to the em-
ployee if such payment is made or due 
under a plan maintained solely for the 
purpose of complying with applicable 
workmen’s compensation (including 
maintenance and care), or unemploy-
ment compensation or disability insur-
ance laws; and 

(iii) Days of service are not required 
to be credited for a payment which 
solely reimburses an employee for med-
ical or medically related expenses in-
curred by the employee. 
For purposes of this paragraph (a)(2), a 
payment shall be deemed to be made by 
or due from an employer regardless of 
whether such payment is made by or 
due from the employer directly, or in-
directly through, among others, a 
trust, fund, or insurer, to which the 
employer contributes or pays pre-
miums, and regardless of whether con-
tributions made or due to the trust, 
fund, insurer or other entity are for the 
benefit of particular employees or are 
made on behalf of a group of employees 
in the aggregate. 

(3) A day of service is each day for 
which back pay, irrespective of mitiga-
tion of damages, has been either award-
ed or agreed to by the employer. Days 
of service shall not be credited both 
under paragraph (a)(1) or paragraph 
(a)(2), as the case may be, and under 
this subparagraph. Thus, for example, 
an employee who receives a back pay 
award following a determination that 
he or she was paid at an unlawful rate 
for days of service previously credited 

will not be entitled to additional credit 
for the same days of service. Crediting 
of days of service for back pay awarded 
or agreed to with respect to periods de-
scribed in paragraph (a)(2) shall be sub-
ject to the limitations set forth in that 
paragraph. For example, no more than 
63 days of service are required to be 
credited for payments of back pay, to 
the extent that such back pay is agreed 
to or awarded for a period of time dur-
ing which an employee did not or 
would not have performed duties. 

(b) Special rule for determining days of 
service for reasons other than the per-
formance of duties. In the case of a pay-
ment which is made or due on account 
of a period during which an employee 
performs no duties, and which results 
in the crediting of days of service 
under paragraph (a)(3) of this section, 
or, in the case of an award or agree-
ment for back pay, to the extent that 
such award or agreement is made with 
respect to a period described in para-
graph (a)(2) of this section, the number 
of days of service to be credited shall 
be determined as follows: 

(1) Payments calculated on the basis of 
units of time. In the case of a payment 
made or due which is calculated on the 
basis of units of time, such as days, 
weeks or months, the number of days 
of service to be credited shall be the 
number of regularly scheduled working 
days included in the units of time on 
the basis of which the payment is cal-
culated. For purposes of the preceding 
sentence, in the case of an employee 
without a regular work schedule, a 
plan may provide for the calculation of 
the number of days of service to be 
credited on the basis of a 5-day work-
week, or may provide for such calcula-
tion on any reasonable basis which re-
flects the average days worked by the 
employee, or by other employees in the 
same job classification, over a rep-
resentative period of time, provided 
that the basis so used is consistently 
applied with respect to all employees 
within the same job classifications, 
reasonably defined. 

(2) Payments not calculated on the basis 
of units of time. Except as provided in 
paragraph (b)(3) of this section, in the 
case of a payment made or due, which 
is not calculated on the basis of units 
of time, the number of days of service 
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to be credited shall be equal to the 
amount of the payment divided by the 
employee’s most recent daily rate of 
compensation before the period during 
which no duties are performed. 

(3) Rule against double credit. Notwith-
standing paragraphs (b)(1) and (2) of 
this section, an employee is not re-
quired to be credited on account of a 
period during which no duties are per-
formed with a number of days of serv-
ice which is greater than the number of 
days regularly scheduled for the per-
formance of duties during such period. 
For purposes of the preceding sentence, 
in the case of an employee without a 
regular work schedule, a plan may pro-
vide for the calculation of the number 
of days of service to be credited to the 
employee for a period during which no 
duties are performed on the basis of a 
5-day workweek, or may provide for 
such calculation on any reasonable 
basis which reflects the average hours 
worked by the employee, or by other 
employees in the same job classifica-
tion, over a representative period of 
time, provided that the basis so used is 
consistently applied with respect to all 
employees in the same job classifica-
tions, reasonably defined. 

(c) Crediting of days of service to com-
putation periods. (1) Except as provided 
in paragraph (c)(4) of this section, days 
of service described in paragraph (a)(1) 
of this section shall be credited to the 
computation period in which the duties 
are performed. 

(2) Except as provided in paragraph 
(c)(4) of this section, days of service de-
scribed in paragraph (a)(2) of this sec-
tion shall be credited as follows: 

(i) Days of service credited to an em-
ployee on account of a payment which 
is calculated on the basis of units of 
time, such as days, weeks or months, 
shall be credited to the computation 
period or computation periods in which 
the period during which no duties are 
performed occurs, beginning with the 
first unit of time to which the payment 
relates. 

(ii) Days of service credited to an em-
ployee by reason of a payment which is 
not calculated on the basis of units of 
time shall be credited to the computa-
tion period in which the period during 
which no duties are performed occurs, 
or if the period during which no duties 

are performed extends beyond one com-
putation period, such hours of service 
shall be allocated between not more 
than the first two computation periods 
on any reasonable basis which is con-
sistently applied with respect to all 
employees within the same job classi-
fications, reasonably defined. 

(3) Except as provided in paragraph 
(c)(4) of this section, days of service de-
scribed in paragraph (a)(3) of this sec-
tion shall be credited to the computa-
tion period or periods to which the 
award or agreement for back pay per-
tains, rather than to the computation 
period in which the award, agreement 
or payment is made. 

(4) In the case of days of service to be 
credited to an employee in connection 
with a period of no more than 31 days 
which extends beyond one computation 
period, all such days of service may be 
credited to the first computation pe-
riod or the second computation period. 
Crediting of days of service under this 
paragraph must be done consistently 
with respect to all employees with the 
same job classifications, reasonably de-
fined. 

(d) Other federal law. Nothing in this 
section shall be construed to alter, 
amend, modify, invalidate, impair or 
supersede any law of the United States 
or any rule or regulation issued under 
any such law. Thus, for example, noth-
ing in this section shall be construed as 
denying an employee credit for a day of 
service if credit is required by separate 
federal law. Furthermore, the nature 
and extent of such credit shall be de-
termined under such law. 

(e) Nondaily employees. For maritime 
employees whose compensation is not 
determined on the basis of certain 
amounts for each day worked during a 
given period, service shall be credited 
on the basis of hours of service as de-
termined in accordance with 
§ 2530.200b–2(a) (including use of any 
equivalency permitted under 
§ 2530.200b–3) or on the basis of elapsed 
time, as permitted under § 2530.200b–9. 

(f) Plan document. A plan which cred-
its service on the basis of days of serv-
ice must state in the plan document 
the definition of days of service set 
forth in paragraph (a) of this section, 
but is not required to state the rules 
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set forth in paragraphs (b) and (c) if 
they are incorporated by reference.

§ 2530.200b–8 Determination of days of 
service to be credited to maritime 
employees. 

(a) General rule. For the purpose of 
determining the days of service which 
must be credited to an employee for a 
computation period, a plan shall deter-
mine days of service from records of 
days worked and days for which pay-
ment is made or due. Any records may 
be used to determine days of service to 
be credited to employees under a plan, 
even though such records are main-
tained for other purposes, provided 
that they accurately reflect the actual 
number of days of service with which 
an employee is required to be credited 
under § 2530.200b–7(a). Payroll records, 
for example, may provide sufficiently 
accurate data to serve as a basis for de-
termining days of service. If, however, 
existing records do not accurately re-
flect the actual number of days of serv-
ice with which an employee is entitled 
to be credited, a plan must develop and 
maintain adequate records. A plan may 
in any case credit days of service under 
any method which results in the cred-
iting of no less than the actual number 
of days of service required to be cred-
ited under § 2530.200b–7(a) to each em-
ployee in a computation period, even 
though such method may result in the 
crediting of days of service in excess of 
the number of days required to be cred-
ited under § 2530.200b–7(a). A plan is not 
required to prescribe in its documents 
which records are to be used to deter-
mine days of service. 

(b) Determination of pre-effective date 
days of service. To the extent that a 
plan is required to determine days of 
service completed before the effective 
date of part 2 of title I of the Act (see 
section 211 of the Act), the plan may 
use whatever records may be reason-
ably accessible to it and may make 
whatever calculations are necessary to 
determine the approximate number of 
hours of service completed before such 
effective date. For example, if a plan or 
an employer maintaining the plan has, 
or has access to, only the records of 
compensation of employees for the pe-
riod before the effective date, it may 
derive the pre-effective date days of 

service by using the daily rate for the 
period or the days customarily worked. 
If accessible records are insufficient to 
make an approximation of the number 
of pre-effective date days of service for 
a particular employee or group of em-
ployees, the plan may make a reason-
able estimate of the days of service 
completed by such employee or em-
ployees during the particular period. 
For example, if records are available 
with respect to some employees, the 
plan may estimate the days of service 
of other employees in the same job 
classification based on these records. A 
plan may use the elapsed time method 
prescribed under § 2530.200b–9 to deter-
mine days of service completed before 
the effective date of part 2 of title I of 
the Act.

§ 2530.201–1 Coverage; general. 

Coverage of the provisions of part 2 
of title I of the Act is determined under 
a multiple step process. First, the plan 
must be an employee benefit plan as 
defined under section 3(3) of the Act 
and § 2510.3–3. (See also the definitions 
of employee welfare benefit plan, sec-
tion 3(1) of the Act and § 2510.3–1 and 
employe pension benefit plan, section 
3(2) of the Act and § 2510.3–2). Second, 
the employee benefit plan must be sub-
ject to title I of the Act. Coverage for 
title I is specified in section 4 of the 
Act. Third, section 201 of the Act speci-
fies the employee benefit plans subject 
to title I which are not subject to the 
minimum standards of part 2 of title I 
of the Act. Section 2530.201–2 specifies 
the employee benefit plans subject to 
title I of the Act which are exempted 
from coverage under part 2 of title I of 
the Act and this part (2530).

§ 2530.201–2 Plans covered by part 
2530. 

This part (2530) shall apply to any 
employee benefit plan described in sec-
tion 4(a) of the Act (and not exempted 
under section 4(b)) other than— 

(a) An employee welfare benefit plan 
as defined in section 3(1) of the Act and 
§ 2510.3–1; 

(b) A plan which is unfunded and is 
maintained by an employer primarily 
for the purpose of providing deferred 
compensation for a select group of 
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management or highly compensated 
employees; 

(c) A plan established and maintained 
by a society, order, or association de-
scribed in section 501(c)(8) or (9) of the 
Code, if no part of the contributions to 
or under such plan are made by em-
ployers of participants in such plan; 

(d) A trust described in section 
501(c)(18) of the Code; 

(e) A plan which is established and 
maintained by a labor organization de-
scribed in section 501(c)(5) of the Code 
and which does not at any time after 
the date of enactment of the Act pro-
vide for employer contributions; 

(f) Any agreement providing pay-
ments to a retired partner or a de-
ceased partner’s successor in interest, 
as described in section 736 of the Code; 

(g) An individual retirement account 
or annuity described in section 408 of 
the Code, or a retirement bond de-
scribed in section 409 of the Code; 

(h) An excess benefit plan as de-
scribed in section 3(36) of the Act.

Subpart B—Participation, Vesting 
and Benefit Accrual

§ 2530.202–1 Eligibility to participate; 
general. 

(a) Section 202 of the Act and section 
410 of the Code contain minimum par-
ticipation standards relating to certain 
employee pension benefit plans. In gen-
eral, an employee pension benefit plan 
may not require, as a condition of par-
ticipation in the plan, that an em-
ployee complete a period of service 
with the employer or employers main-
taining the plan in excess of limits es-
tablished by section 202 of the Act and 
section 410 of the Code and the regula-
tions issued thereunder. Service for 
this purpose is measured in units of 
years of service. Section 2530.202–2 sets 
forth rules relating to the computation 
periods which a plan must use to deter-
mine whether an employee has com-
pleted a year of service for purposes of 
eligibility to participate (‘‘eligibility 
computation periods’’). 

(b) For rules relating to ‘‘service 
with the employer or employers main-
taining the plan’’, see § 2530.210.

§ 2530.202–2 Eligibility computation 
period. 

(a) Initial eligibility computation pe-
riod. For purposes of section 
202(a)(1)(A)(ii) of the Act and section 
410(a)(1)(A)(ii) of the Code, the initial 
eligibility computation period the plan 
must use is the 12-consecutive-month 
period beginning on the employment 
commencement date. An employee’s 
employment commencement date is 
the first day for which the employee is 
entitled to be credited with an hour of 
service described in § 2530.200b–2(a)(1) 
for an employer maintaining the plan. 
(For establishment of a reemployment 
commencement date following a break 
in service, see § 2530.200b–4(b)(1)(iii) and 
(iv).) 

(b) Eligibility computation periods after 
the initial eligibility computation period. 
In measuring years of service for pur-
poses of eligibility to participate after 
the initial eligibility computation pe-
riod, a plan may adopt either of the fol-
lowing alternatives: 

(1) A plan may designate 12-consecu-
tive-month periods beginning on the 
first anniversary of an employee’s em-
ployment commencement date and suc-
ceeding anniversaries thereof as the 
eligibility computation period after 
the initial eligibility computation pe-
riod; or 

(2) A plan may designate plan years 
beginning with the plan year which in-
cludes the first anniversary of an em-
ployee’s employment commencement 
date as the eligibility computation pe-
riod after the initial eligibility com-
putation period (without regard to 
whether the employee is entitled to be 
credited with 1,000 hours of service dur-
ing such period), provided that an em-
ployee who is credited with 1,000 hours 
of service in both the initial eligibility 
computation period and the plan year 
which includes the first anniversary of 
the employee’s employment com-
mencement date is credited with two 
years of service for purposes of eligi-
bility to participate. 

(c) Service prior to a break in service. 
For purposes of applying section 
202(b)(4) of the Act and section 
410(a)(5)(D) of the Code (relating to 
years of service completed prior to a 
break in service for purposes of eligi-
bility to participate), the computation 
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periods used by a plan in determining 
years of service before such break shall 
be the eligibility computation periods 
established in accordance with para-
graphs (a) and (b) of this section. 

(d) Plans with 3-year 100 percent vest-
ing. A plan which, under 202(a)(1)(B)(i) 
of the Act and section 410a(1)(B)(i) of 
the Code, requires more than one year 
of service for eligibility to participate 
in the plan shall use an initial eligi-
bility computation period established 
under paragraph (a) of this section and 
eligibility computation periods des-
ignated in accordance with paragraph 
(b) of this section. Thus, for the eligi-
bility computation period after the ini-
tial eligibility computation period, 
such a plan may designate either eligi-
bility computation periods beginning 
on anniversaries of an employee’s em-
ployment commencement date or plan 
years beginning with the plan year 
which includes the anniversary of the 
first day of the initial eligibility com-
putation period. 

(e) Alternative eligibility computation 
period. The following rule is designed 
primarily for a plan using a rec-
ordkeeping system which does not per-
mit the plan to identify an employee’s 
employment commencement date (or, 
in the case of an employee who has in-
curred a one-year break in service, the 
employee’s reemployment commence-
ment date), but which does permit the 
plan to identify a period of no more 
than 31 days during which the employ-
ee’s employment commencement date 
(or reemployment commencement 
date) occurred. 

(1) A plan may use an initial eligi-
bility computation period (or initial 
computation period for measuring 
completion of a year of service upon an 
employee’s return after a one-year 
break in service) beginning on the first 
day of a period of no more than 31 days 
during which an employee’s employ-
ment commencement date (or reem-
ployment commencement date) occurs 
and ending on the anniversary of the 
last day of such period. 

(2) If a plan uses an initial eligibility 
computation period (or initial com-
putation period for measuring comple-
tion of a year of service upon an em-
ployee’s return after a one-year break 
in service) permitted under paragraph 

(e)(1) of this section, the plan shall use 
the following computation periods 
after the initial computation period: 

(i) If the plan does not use plan years 
for computation periods after the ini-
tial computation period, the plan shall 
use computation periods beginning on 
anniversaries of the first day of the ini-
tial computation period and ending on 
anniversaries of the last day of the ini-
tial computation period, and including 
a period of at least 12 consecutive 
months. 

(ii) If the plan uses plan years for 
computation periods after the initial 
computation period, the plan shall use 
plan years beginning with the plan 
year which includes the anniversary of 
the first day of the initial computation 
period. 

(3) For purposes of determining an 
employee’s commencement of partici-
pation under section 202(a)(4) of the 
Act and section 410(a)(4) of the Code, 
regardless of whether an eligibility 
computation period permitted under 
this paragraph includes a period longer 
than 12 consecutive months, an em-
ployee who completes 1,000 hours of 
service in such eligibility computation 
period shall be treated as having satis-
fied the plan’s service requirement for 
eligibility to participate as of the last 
day of the 12-consecutive-month period 
beginning on the first day of such eligi-
bility computation period. In the case 
of a plan described in section 
202(a)(1)(B)(i) of the Act and section 
410(a)(1)(B)(i) of the Code, the require-
ment of the preceding sentence shall 
apply only with respect to the last year 
of service required under the plan for 
eligibility to participate. 

(4) Example. A plan maintained by 
Employer X obtains records from X 
which indicate the number of hours 
worked by an employee during a 
monthly payroll period. The records do 
not, however, break down the number 
of hours worked by an employee by 
days. Thus, after a new employee has 
begun employment with X it is impos-
sible for the plan to ascertain the em-
ployee’s employment commencement 
date from the records furnished by X 
(although it is possible for the plan to 
determine the month during which an 
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employee’s employment commence-
ment date occurred). For administra-
tive convenience, in conjunction with 
the equivalency based on hours worked 
permitted under § 2530.200b–3(d)(1), and 
with the method of crediting hours of 
service to computation periods set 
forth in § 2530.200b–2(c)(4), the plan uses 
the alternative initial eligibility com-
putation period permitted under this 
paragraph. The plan provides that an 
employee’s initial eligibility computa-
tion period shall be the period begin-
ning on the first day of the first 
monthly payroll period for which the 
employee is entitled to credit for the 
performance of duties and ending on 
the last day of the monthly payroll pe-
riod which includes the anniversary of 
the last day of the initial monthly pay-
roll period. This condition ensures that 
the initial eligibility computation pe-
riod will include the 12-consecutive-
month period beginning on the employ-
ee’s employment commencement date 
and ending on the day before the anni-
versary of the employee’s employment 
commencement date. If, however, an 
employee completes the plans require-
ment of one year of service for eligi-
bility to participate (i.e., completion of 
870 hours worked in an eligibility com-
putation period) in the initial eligi-
bility computation period, the plan 
provides that the employee is deemed 
to have satisfied the plan’s service re-
quirements for eligibility to partici-
pate as of the day before the anniver-
sary of the first day of the initial eligi-
bility computation period. This provi-
sion ensures that no employee who has 
in fact completed 1000 hours of service 
in the 12-consecutive-month period be-
ginning on the employee’s employment 
commencement date will be admitted 
to participation later than the date 
specified under section 202(a)(4) of the 
Act and section 410(a)(4) of the Code. 
For example, in the case of an em-
ployee who begins employment in Jan-
uary 1977, the employee’s initial eligi-
bility computation period begins on 
January 1, 1977 and ends on January 31, 
1978. If the employee completes 879 
hours worked in the initial eligibility 
computation period, the employee is 
treated as having met the plan’s serv-
ice requirements for eligibility to par-
ticipate as of December 31, 1977. If the 

plan provides for semi-annual entry 
dates of January 1 and July 1, and the 
employee has met any eligibility re-
quirements of the plan other than the 
minimum service requirement as of De-
cember 31, 1977, the plan must provide 
that the employee commences partici-
pation as of January 1, 1978.

§ 2530.203–1 Vesting; general. 
(a) Section 203 of the Act and section 

411(a) of the Code contain minimum 
vesting standards relating to certain 
employee pension benefit plans. In gen-
eral, a pension plan subject to section 
203 of the Act of section 411(a) of the 
Code must meet certain requirements 
relating to an employee’s nonforfeit-
able (‘‘vested’’) right to his or her nor-
mal retirement benefit. One of these 
requirements specifies that an employ-
ee’s accrued benefit derived from em-
ployer contributions must be vested in 
accordance with certain schedules. The 
schedules (or alternative minimum 
vesting standards) are generally based 
on the employee’s number of years of 
service with the employer or employers 
maintaining the plan. Section 2530.203–
2 sets forth rules relating to the com-
putation periods used to determine 
whether an employee has completed a 
year of service for vesting purposes 
(‘‘vesting computation periods’’). 

(b) For rules relating to service with 
the employer or employers maintain-
ing the plan, see § 2530.210.

§ 2530.203–2 Vesting computation pe-
riod. 

(a) Designation of vesting computation 
periods. Except as provided in para-
graph (b) of this section, a plan may 
designate any 12-consecutive-month 
period as the vesting computation pe-
riod. The period so designated must 
apply equally to all participants. This 
requirement may be satisfied even 
though the actual 12-consecutive-
month periods are not the same for all 
employees (e.g., if the designated vest-
ing computation period is the 12-con-
secutive-month period beginning on an 
employee’s employment commence-
ment date and anniversaries of that 
date). The plan is prohibited, however, 
from using any period that would re-
sult in artificial postponement of vest-
ing credit, such as a period meassured 
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by anniversaries of the date four 
months following the employment 
commencement date. 

(b) Plans with 3-year 100 percent vest-
ing. For rules regarding when a partici-
pant has a nonforfeitable right to his 
accrued benefit, see section 
202(a)(1)(B)(i) of the Act and section 
410(a)(1)(B)(i) of the Code and regula-
tions issued thereunder. 

(c) Amendments to change the vesting 
computation period. (1) A plan may be 
amended to change the vesting com-
putation period to a different 12-con-
secutive-month period provided that as 
a result of such change no employee’s 
vested percentage of the accrued ben-
efit derived from employer contribu-
tions is less on any date after such 
change than such vested percentage 
would be in the absence of such change. 
A plan amendment changing the vest-
ing computation period shall be 
deemed to comply with the require-
ments of this subparagraph if the first 
vesting computation period established 
under such amendment begins before 
the last day of the preceding vesting 
computation period and an employee 
who is credited with 1,000 hours of serv-
ice in both the vesting computation pe-
riod under the plan before the amend-
ment and the first vesting computation 
period under the plan as amended is 
credited with 2 years of service for 
those vesting computation periods. For 
example, a plan which has been using a 
calendar year vesting computation pe-
riod is amended to provide for a July 1–
June 30 vesting computation period 
starting in 1977. Employees who com-
plete more than 1,000 hours of service 
in both of the 12-month periods extend-
ing from January 1, 1977 to December 
31, 1977 and from July 1, 1977 to June 30, 
1978 are advanced two years on the 
plan’s vesting schedule. The plan is 
deemed to meet the requirements of 
this subparagraph. 

(2) For additional requirements per-
taining to changes in the vesting 
schedule, see section 203(c)(1) of the 
Act and section 411(a)(10) of the Code 
and the regulations issued thereunder. 

(d) Service preceding a break in service. 
For purposes of applying section 
203(b)(3)(D) of the Act and section 
411(a)(6)(D) of the Code, (relating to 
counting years of service before a 

break in service for vesting purposes), 
the computation periods used by the 
plan in computing years of service be-
fore such break must be the vesting 
computation periods. (For application 
of the break in service rules, see sec-
tion 203(b)(3)(D) and section 411(a)(6)(D) 
of the Code and regulations issued 
thereunder.)

§ 2530.203–3 Suspension of pension 
benefits upon employment. 

(a) General. Section 203(a)(3)(B) of the 
Act provides that the right to the em-
ployer-derived portion of an accrued 
pension benefit shall not be treated as 
forfeitable solely because an employee 
pension benefit plan provides that the 
payment of benefits is suspended dur-
ing certain periods of reemployment 
which occur subsequent to the com-
mencement of payment of such bene-
fits. This section sets forth the cir-
cumstances and conditions under 
which such benefit payments may be 
suspended. A plan may provide for the 
suspension of pension benefits which 
commence prior to the attainment of 
normal retirement age, or for the sus-
pension of that portion of pension ben-
efits which exceeds the normal retire-
ment benefit, or both, for any reem-
ployment and without regard to the 
provisions of section 203(a)(3)(B) and 
this regulation to the extent (but only 
to the extent) that suspension of such 
benefits does not affect a retiree’s enti-
tlement to normal retirement benefits 
payable after attainment of normal re-
tirement age, or the actuarial equiva-
lent thereof. 

(b) Suspension rules—(1) General rule. 
A plan may provide for the permanent 
withholding of an amount which does 
not exceed the suspendible amount of 
an employee’s accrued benefit for each 
calendar month, or for each four or five 
week payroll period ending in a cal-
endar month, during which an em-
ployee is employed in ‘‘section 
203(a)(3)(B) service’’ as described in 
§ 2530.203–3(c). 

(2) Resumption of payments. If benefit 
payments have been suspended pursu-
ant to paragraph (b)(1) of this section, 
payments shall resume no later than 
the first day of the third calendar 
month after the calendar month in 
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which the employee ceases to be em-
ployed in section 203(a)(3)(B) service: 
Provided, That the employee has com-
plied with any reasonable procedure 
adopted by the plan for notifying the 
plan that he has ceased such employ-
ment. The initial payment upon re-
sumption shall include the payment 
scheduled to occur in the calendar 
month when payments resume and any 
amounts withheld during the period be-
tween the cessation of employment and 
the resumption of payments, less any 
amounts which are subject to offset. 

(3) Offset rules. A plan which provides 
for the permanent withholding of bene-
fits may deduct from benefit payments 
to be made by the plan payments pre-
viously made by the plan during those 
calendar months or pay periods in 
which the employee was employed in 
section 203(a)(3)(B) service, Provided, 
That such deduction or offset does not 
exceed in any one month 25 percent of 
that month’s total benefit payment 
which would have been due but for the 
offset (excluding the initial payment 
described in paragraph (b)(2) of this 
section, which may be subject to offset 
without limitation). 

(4) Notification. No payment shall be 
withheld by a plan pursuant to this 
section unless the plan notifies the em-
ployee by personal delivery or first 
class mail during the first calendar 
month or payroll period in which the 
plan withholds payments that his bene-
fits are suspended. Such notification 
shall contain a description of the spe-
cific reasons why benefit payments are 
being suspended, a general description 
of the plan provisions relating to the 
suspension of payments, a copy of such 
provisions, and a statement to the ef-
fect that applicable Department of 
Labor regulations may be found in 
§ 2530.203–3 of the Code of Federal Regu-
lations. In addition, the suspension no-
tification shall inform the employee of 
the plan’s procedure for affording a re-
view of the suspension of benefits. Re-
quests for such reviews may be consid-
ered in accordance with the claims pro-
cedure adopted by the plan pursuant to 
section 503 of the Act and applicable 
regulations. In the case of a plan which 
requires the filing of a benefit resump-
tion notice as a condition precedent to 
the resumption of benefits, the suspen-

sion notification shall also describe the 
procedure for filing such notice and in-
clude the forms (if any) which must be 
filed. Furthermore, if a plan intends to 
offset any suspendible amounts actu-
ally paid during the periods of employ-
ment in section 203(a)(3)(B) service, the 
notification shall identify specifically 
the periods of employment, the sus-
pendible amounts which are subject to 
offset, and the manner in which the 
plan intends to offset such suspendible 
amounts. Where the plan’s summary 
plan description (SPD) contains infor-
mation which is substantially the same 
as information required by this para-
graph (b)(4), the suspension notifica-
tion may refer the employee to rel-
evant pages of the SPD for information 
as to a particular item, provided the 
employee is informed how to obtain a 
copy of the SPD, or relevant pages 
thereof, and provided requests for ref-
erenced information are honored with-
in a reasonable period of time, not to 
exceed 30 days. 

(5) Verification. A plan may provide 
that an employee must notify the plan 
of any employment. A plan may re-
quest from an employee access to rea-
sonable information for the purpose of 
verifying such employment. Further-
more, a plan may provide that an em-
ployee must, at such time and with 
such frequency as may be reasonable, 
as a condition to receiving future ben-
efit payments, either certify that he is 
unemployed or provide factual infor-
mation sufficient to establish that any 
employment does not constitute sec-
tion 203(a)(3)(B) service if specifically 
requested by the plan administrator. 
Once an employee has furnished the re-
quired certification or information, the 
plan must forward, at the next regu-
larly scheduled time for payment of 
benefits, all payments which had been 
withheld pursuant to this paragraph 
(b)(5) except to the extent that pay-
ments may be withheld and offset pur-
suant to other provisions of this regu-
lation. 

(6) Status determination. If a plan pro-
vides for benefits suspension, the plan 
shall adopt a procedure, and so inform 
employees, whereunder an employee 
may request, and the plan adminis-
trator in a reasonable amount of time 
will render, a determination of whether 
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specific contemplated employment will 
be section 203(a)(3)(B) service for pur-
poses of plan provisions concerning 
suspension of benefits. Requests for 
status determinations may be consid-
ered in accordance with the claims pro-
cedure adopted by the plan pursuant to 
section 503 of the Act and applicable 
regulations. 

(7) Presumptions. (i) A plan which has 
adopted verification requirements de-
scribed in paragraph (b)(5) of this sec-
tion, and which complies with the no-
tice requirements set forth in para-
graph (b)(7)(ii) of this section may pro-
vide that whenever the plan fiduciaries 
become aware that a retiree is em-
ployed in section 203(a)(3)(B) service 
and the retiree has not complied with 
the plan’s reporting requirements with 
regard to that employment, the plan fi-
duciaries may, unless it is unreason-
able under the circumstances to do so, 
act on the basis of a rebuttable pre-
sumption that the retiree had worked a 
period exceeding the plan’s minimum 
number of hours for that month. In ad-
dition, a plan covering persons em-
ployed in the building trades which has 
adopted verification requirements de-
scribed in paragraph (b)(5) of this sec-
tion and which complies with the no-
tice requirements set forth in para-
graph (b)(7)(ii) of this section may pro-
vide that whenever the plan fiduciaries 
become aware that a retiree is em-
ployed in section 203(a)(3)(B) service at 
a construction site and the retiree has 
not complied with the plan’s reporting 
requirements with regard to that em-
ployment, then the plan fiduciaries 
may, unless it is unreasonable under 
the circumstances to do so, act on the 
basis of a rebuttable presumption that 
the retiree engaged in such employ-
ment for the same employer in work at 
that site for so long before the work in 
question as that same employer per-
formed that work at that construction 
site. 

(ii) A plan which provides for a pre-
sumption described in paragraph 
(b)(7)(i) of this section may employ 
such presumption only if the following 
requirements are met. The plan must 
describe its employment verification 
requirements and the nature and effect 
of such presumption in the plan’s sum-
mary plan description and in any com-

munication to plan participants which 
relates to such verification require-
ments (for example, employment re-
porting reminders or forms), and retir-
ees must be furnished such disclosure, 
whether through receipt of the above 
communications or by special distribu-
tion, at least once every 12 months. 

(c) Section 202(a)(3)(B) service—(1) 
Plans other than multiemployer plans. In 
the case of a plan other than a multi-
employer plan, as defined in section 
3(37) of the Act, the employment of an 
employee, subsequent to the time the 
payment of benefits commenced or 
would have commenced if the employee 
had not remained in or returned to em-
ployment, results in section 203(a)(3)(B) 
service during a calendar month, or 
during a four or five week payroll pe-
riod ending in a calendar month, if the 
employee, in such month or payroll pe-
riod, 

(i) Completes 40 or more hours of 
service (as defined in 29 CFR 2530.200b–
2(a)(1) and (2)) for an employer which 
maintains the plan, including employ-
ers described in § 2530.210 (d) and (e), as 
of the time that the payment of bene-
fits commenced or would have com-
menced if the employee had not re-
mained in or returned to employment; 
or 

(ii) Receives from such employer pay-
ment for any such hours of service per-
formed on each of 8 or more days (or 
separate work shifts) in such month or 
payroll period, Provided, That the plan 
has not for any purpose determined or 
used the actual number of hours of 
service which would be required to be 
credited to the employee under 
§ 2530.200b–(2)(a). 

(2) Multiemployer plans. In the case of 
a multiemployer plan, as defined in 
section 3(37) of the Act, the employ-
ment of an employee subsequent to the 
time the payment of benefits com-
menced or would have commenced if 
the employee had not remained in or 
returned to employment results in sec-
tion 203(a)(3)(B) service during a cal-
endar month, or during a four or five 
week payroll period ending in a cal-
endar month, if the employee, in such 
month or payroll period:

—Completes 40 or more hours of service (as 
defined in § 2530.200b–2(a)(1) and (2)) or 
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—Receives payment for any such hours of 
service performed on each of 8 or more 
days (or separate work shifts) in such 
month or payroll period, Provided, That the 
plan has not for any purpose determined or 
used the actual number of hours of service 
which would be required to be credited to 
the employee under § 2530.200(b)–(2)(a); in 

—An industry in which employees covered by 
the plan were employed and accrued bene-
fits under the plan as a result of such em-
ployment at the time that the payment of 
benefits commenced or would have com-
menced if the employee had not remained 
in or returned to employment, and 

—A trade or craft in which the employee was 
employed at any time under the plan, and 

—The geographic area covered by the plan at 
the time that the payment of benefits com-
menced or would have commenced if the 
employee had not remained in or returned 
to employment.

(i) Industry. The term ‘‘industry’’ 
means the business activities of the 
types engaged in by any employers 
maintaining the plan.

Example. One of the employers contrib-
uting to a multiemployer plan engages in 
heavy construction, another in textile manu-
facturing, and another in communications. 
Employee E began his career as an employee 
of an employer engaged in heavy construc-
tion. Later E was employed by an employer 
in communications. With both employers, E 
accrued benefits under the plan. If E retires 
and then becomes reemployed in the same 
trade or craft and in the same geographic 
area, employment by E in either heavy con-
struction, communications or textile manu-
facturing, whether or not with an employer 
who contributes to the plan or in a self-em-
ployed capacity, may be considered by the 
plan to be employment in the same industry, 
assuming that employees covered by the 
plan were accruing benefits as a result of em-
ployment in these industries at the time E 
commenced receiving benefits. This is true 
even though E did not previously accrue ben-
efits as a result of employment with an em-
ployer engaged in textile manufacturing be-
cause other employees covered by the plan 
were employed in that industry and were ac-
cruing benefits under the plan as a result of 
such employment at the time when benefit 
payments to E commenced or would have 
commenced if E had not returned to employ-
ment.

(ii) Trade or craft. A trade or craft is 
(A) a skill or skills, learned during a 
significant period of training or prac-
tice, which is applicable in occupations 
in some industry, (B) a skill or skills 
relating to selling, retailing, manage-
rial, clerical or professional occupa-

tions, or (C) supervisory activities re-
lating to a skill or skills described in 
(A) or (B) of this paragraph (c)(2)(ii). 
For purposes of this paragraph 
(c)(2)(ii), the determination whether a 
particular job classification, job de-
scription or industrial occupation con-
stitutes or is included in a trade or 
craft shall be based upon the facts and 
circumstances of each case. Factors 
which may be examined include wheth-
er there is a customary and substantial 
period of practical, on-the-job training 
or a period of related supplementary 
instruction. Notwithstanding any 
other factor, the registration of an ap-
prenticeship program with the Bureau 
of Apprenticeship and Training of the 
Employment Training Administration 
of the U.S. Department of Labor is suf-
ficient for the conclusion that a skill 
or skills which is the subject of the ap-
prenticeship program constitutes a 
trade or craft.

Example. Participation in a multiemployer 
plan is limited solely to electricians. Elec-
trician E retired and then became reem-
ployed as a foreman of electricians. Because 
a ‘‘trade or craft’’ includes related super-
visory activities, E remains within his trade 
or craft for purposes of this section.

(iii) Geographic area covered by the 
plan. (A) With the exception of a plan 
covering employees in a maritime in-
dustry, the ‘‘geographic area covered 
by the plan’’ consists of any state or 
any province of Canada in which con-
tributions were made or were required 
to be made by or on behalf of an em-
ployer and the remainder of any Stand-
ard Metropolitan Statistical Area 
(SMSA) which falls in part within such 
state, determined as of the time that 
the payment of benefits commenced or 
would have commenced if the employee 
had not returned to employment.

Example. A multiemployer plan covers 
plumbers in Pennsylvania. All contributing 
employers have always been located within 
Pennsylvania. Accordingly, the ‘‘geographic 
area covered by the plan’’ consists of Penn-
sylvania and any SMSAs which fall in part 
within Pennsylvania. Thus, for example, in 
the case of the Philadelphia SMSA, Bur-
lington, Camden and Gloucester Counties in 
New Jersey are within the ‘‘geographic area 
covered by the plan’’.

(B) [Reserved—for definition of the 
geographic area covered by a plan that 
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covers employees in a maritime indus-
try.]

For purposes of this paragraph 
(c)(2)(iii), contributions shall not in-
clude amounts contributed: After De-
cember 31, 1978 by or on hehalf of an 
employer where no contributions were 
made by or on behalf of that employer 
before that date, if the primary pur-
pose of such contribution is to allow 
for the suspension of plan benefits in a 
geographic area not otherwise covered 
by the plan; or with respect to isolated 
projects performed in states where plan 
participants were not otherwise em-
ployed. 

(3) Employment in a maritime industry. 
For plans covering employees em-
ployed in a maritime industry, as de-
fined in § 2530.200b–6, the standard of 
‘‘five or more days of service, as de-
fined in § 2530.200b–7(a)(1)’’ shall be used 
in lieu of the standard ‘‘40 or more 
hours of service’’, for purposes of deter-
mining whether an employee is em-
ployed in section 203(a)(3)(B) service. 

(d) Suspendable amount—(1) Life annu-
ity. In the case of benefits payable peri-
odically on a monthly basis for as long 
as a life (or lives) continues, such as a 
straight life annuity or a qualified 
joint and survivor annuity, a plan may 
provide that an amount not greater 
than the portion of a monthly benefit 
payment derived from employer con-
tributions may be withheld perma-
nently for a calendar month, or for a 
four or five week payroll period ending 
in a calendar month, in which the em-
ployee is employed in section 
203(a)(3)(B) service. 

(2) Other benefit forms. In the case of 
benefits payable in a form other than 
the form described in paragraph (d)(1) 
of this section, a plan may provide for 
the permanent withholding of an 
amount of the employer-derived por-
tion of benefit payments for a calendar 
month, or for a four or five week pay-
roll period ending in a calendar month, 
in which the employee is employed in 
section 203(a)(3)(B) service, not exceed-
ing the lesser of— 

(i) The amount of benefits which 
would have been payable to the em-
ployee if he had been receiving month-
ly benefits under the plan since actual 
retirement based on a single life annu-

ity commencing at actual retirement 
age; or 

(ii) The actual amount paid or sched-
uled to be paid to the employee for 
such month. Payments which are 
scheduled to be paid less frequently 
than monthly may be converted to 
monthly payments for purposes of this 
paragraph (d)(2)(ii). 

(Approved by the Office of Management and 
Budget under control number 1210–0048) 

[46 FR 8903, Jan. 27, 1981, as amended at 46 
FR 59245, Dec. 4, 1981; 46 FR 60572, Dec. 11, 
1981; 49 FR 18295, Apr. 30, 1984]

§ 2530.204–1 Year of participation for 
benefit accrual. 

(a) General. Section 204(b)(1) of the 
Act and section 411(b)(1) of the Code 
contain certain requirements relating 
to benefit accrual under a defined ben-
efit pension plan. Some of these re-
quirements are based on the number of 
years of participation included in an 
employee’s period of service. Para-
graph (b) of this section relates to serv-
ice which must be taken into account 
in determining an employee’s period of 
service for purposes of benefit accrual. 
Section 2530.204–2 sets forth rules relat-
ing to the computation periods to be 
used in measuring years of participa-
tion for benefit accrual (‘‘accrual com-
putation periods’’). 

(b) Service which may be disregarded 
for purposes of benefit accrual. (1) In cal-
culating an employee’s period of serv-
ice for purposes of benefit accrual 
under a defined benefit pension plan, 
section 204(b)(3) of the Act and section 
411(b)(3) of the Code permit the fol-
lowing service to be disregarded: serv-
ice before an employee first becomes a 
participant in the plan; service which 
is not required to be taken into ac-
count under section 202(b) of the Act 
and section 410(b)(5) of the Code (relat-
ing to one-year breaks in service for 
purposes of eligibility to participate); 
and service which is not required to be 
taken into account under section 
204(b)(3)(C) of the Act and section 
411(b)(3)(C) of the Code (relating to 12-
consecutive-month periods during 
which an employee’s service is less 
than 1,000 hours). In addition, in calcu-
lating an employee’s period of service 
for purposes of benefit accrual, a de-
fined benefit plan shall not be required 
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to take into account service before the 
conclusion of a series of consecutive 1-
year breaks in service occurs which 
permits a plan to disregard prior serv-
ice under section 203(b)(3)(D) of the Act 
and section 411(a)(6)(D) of the Code. 

(2) Example. The following example il-
lustrates paragraph (b)(1) of this sec-
tion. A plan has a calendar year vest-
ing and accrual computation period 
and, under § 2530.202–2 (a) and (b)(1), 
uses eligibility computation periods 
beginning on an employee’s employ-
ment commencement date and anniver-
saries thereof. The plan provides that 
an employee who has at least 10 years 
of service has a vested right to 100 per-
cent of his accrued benefit derived 
from employer contributions. The plan 
provides that an employee who is cred-
ited with at least 1,000 hours of service 
in a calendar year accrual computation 
period is credited with at least partial 
year of participation for purposes of 
benefit accrual. An employee whose 
birthday is October 16, 1956, begins em-
ployment with an employer maintain-
ing the plan on January 1, 1977. Under 
§ 2530.202–2(a)(1), January 1, 1977 is the 
employee’s employment commence-
ment date and the calendar year 1977 is 
the employee’s initial eligibility com-
putation period. The employee com-
pletes at least 1,000 hours of service in 
each of the calendar years from 1977 
through 1981. On January 1, 1982 the 
employee is admitted to participation 
in the plan, having met the plan’s age 
requirement (25 years) and service re-
quirement (one year of service) for eli-
gibility to participate. In 1982, the em-
ployee is credited with the number of 
hours of service required for a full year 
of participation (i.e., more than 1,000 
hours of service). Under § 2530.202–2(c), 
for purposes of applying section 
202(b)(4) of the Act and section 
410(a)(5)(D) of the Code (relating to 
years of service completed before a 
break in service for purposes of eligi-
bility to participate), eligibility com-
putation periods beginning on the em-
ployee’s employment commencement 
date and anniversaries thereof are used 
under the plan to measure service prior 
to a break in service (in addition, 
under § 2530.200b–4(a)(2), the same eligi-
bility computation periods are used in 
measuring one-year breaks in service 

for purposes of eligibility to partici-
pate). Thus, as of January 1, 1983, the 
employee is credited with six years of 
service for purposes of eligibility to 
participate and is credited with one 
year of participation. In accordance 
with section 203(b)(1)(A) of the Act and 
section 411(a)(4)(A) of the Code, the 
plan provides that years of service 
completed before age 22 are disregarded 
for purposes of vesting. As of January 
1, 1983, therefore, the employee is cred-
ited with four years of service for pur-
poses of vesting. In 1983 the employee 
terminates employment with the em-
ployer, incurring one-year breaks in 
service in each of the calendar years 
from 1983 through 1986. As of December 
31, 1986, the employee’s consecutive 
one-year breaks in service equal the 
employee’s four years of service for 
vesting before such breaks. Under sec-
tion 203(b)(3)(D) of the Act and section 
410(a)(5)(D) of the Code and the terms 
of the plan, the four years of service for 
vesting completed by the employee be-
fore his four consecutive one-year 
breaks in service are not taken into ac-
count for purposes of vesting. Under 
paragraph (b)(1) of this section, there-
fore, in calculating the employee’s pe-
riod of service for purposes of benefit 
accrual, the plan may disregard the 
year of participation completed by the 
employee before his four consecutive 
one-year breaks in service for vesting, 
because the four consecutive one-year 
breaks in service equal the four years 
of service credited to the employee for 
vesting. The employee is re-employed 
by the employer on January 1, 1987 
completing an hour of service on that 
date. Under § 2530.200b–4(b)(1), there-
fore, January 1, 1987 is the employee’s 
reemployment commencement date. In 
1987, the employee completes the num-
ber of hours of service required for a 
full year of participation (i.e., more 
than 1,000 hours of service). For 1987, 
therefore, the employee is credited 
with a year of service for purposes of 
eligibility to participate and vesting, 
and with a year of participation. As of 
December 31, 1987, the employee is 
credited with one year of service for 
purposes of vesting, since service be-
fore the employee’s four consecutive 
one-year breaks in service—including 
the year of service completed in 1982—
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is not taken into account. Because 
under paragraph (b)(1) of this section, 
the year of participation credited to 
the employee for 1982 is not required to 
be taken into account for purposes of 
benefit accrual, the employee is cred-
ited with one year of participation as 
of December 31, 1987.

§ 2530.204–2 Accrual computation pe-
riod. 

(a) Designation of accrual computation 
periods. A plan may designate any 12-
consecutive-month period as the ac-
crual computation period except that 
the period so designated must apply 
equally to all participants. This re-
quirement may be satisfied even 
though the actual time periods are not 
the same for all participants. For ex-
ample, the accrual computation period 
may be designated as the vesting com-
putation period, the plan year, or the 
12-consecutive-month period beginning 
on either of two semi-annual dates des-
ignated for entry to participation 
under a plan. 

(b) Participation prior to effective date. 
For purposes of applying the accrual 
rules of section 204(b)(1)(D) of the Act 
and section 411(b)(1)(D) of the Code (re-
lating to accrual requirements for de-
fined benefit plans for periods prior to 
the effective date of those sections), all 
service from the date of participation 
in the plan as determined in accord-
ance with applicable plan provisions, 
shall be taken into account in deter-
mining an employee’s period of service. 
When the plan documents do not pro-
vide a definite means for determining 
the date of commencement of partici-
pation, the date of commencement of 
employment covered under the plan 
during the period that the employer 
maintained the plan shall be presumed 
to be the date of commencement of 
participation in the plan. The plan may 
rebut this presumption by dem-
onstrating from circumstances sur-
rounding the operation of the plan, 
such as the date of commencement of 
mandatory employee contributions, 
that participation actually began on a 
later date. 

(c) Partial year of participation. (1) 
Under section 204(b)(3)(C) of the Act 
and section 411(b)(3)(C) of the Code, in 
calculating an employee’s period of 

service for purposes of benefit accrual, 
a plan is not required to take into ac-
count a 12-consecutive-month period 
during which the employee’s service is 
less than 1,000 hours of service. In 
measuring an employee’s service for 
purposes of section 204(b)(3)(C) of the 
Act and section 411(b)(3)(C) of the Code, 
a plan shall use the accrual computa-
tion period designated under paragraph 
(a) of this section. Under section 
204(b)(3)(B) of the Act and section 
411(b)(3)(B) of the Code, in the case of 
an employee whose service is not less 
than 1,000 hours of service during an 
accrual computation period, the cal-
culation of such employee’s period of 
service will not be treated as made on 
a reasonable and consistent basis un-
less service during such computation 
period is taken into account. To the ex-
tent that the employee’s service during 
the accrual computation period is less 
than the service required under the 
plan for a full year of participation, the 
employee must be credited with a par-
tial year of participation equivalent to 
no less than a ratable portion of a full 
year of participation. 

(2) For purposes of calculating the 
portion of a full year of participation 
to be credited to an employee whose 
service during a computation period is 
not less than 1,000 hours of service but 
is less than service required for a full 
year of participation in the plan, the 
plan may credit the employee with a 
greater portion of a full year of partici-
pation than a ratable portion, or may 
credit an employee with a full year of 
participation even though the employ-
ee’s service is less than the service re-
quired for a full year of participation, 
provided that such crediting is reason-
able and is consistent for all employees 
within the same job classifications, 
reasonably established. 

(3) In the case of an employee who 
commences participation in a plan (or 
recommences participation in the plan 
upon the employee’s return after one 
or more 1-year breaks in service) on a 
date other than the first day of an ap-
plicable accrual computation period, 
all hours of service required to be cred-
ited to the employee during the entire 
accrual computation period, including 
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hours of service credited to the em-
ployee for the portion of the computa-
tion period before the date on which 
the employee commences (or recom-
mences) participation, shall be taken 
into account in determining whether 
the employee has 1,000 or more hours of 
service for purposes of section 
204(b)(3)(C) of the Act and section 
411(b)3)(C) of the Code. If such employ-
ee’s service is not less than 1,000 hours 
in such accrual computation period, 
the employee must be credited with a 
partial year of participation which is 
equivalent to no less than a ratable 
portion of a full year of participation 
for service credited to the employee for 
the portion of the computation period 
after the date of commencement (or re-
commencement) of participation. 

(4) Examples. The following are exam-
ples of reasonable and consistent meth-
ods for crediting partial years of par-
ticipation: 

(i) A plan requires 2,000 hours of serv-
ice for a full year of participation. An 
employee who is credited during a com-
putation period with no less than 1,000 
hours of service but less than 2,000 
hours of service is credited with a par-
tial year of participation equal to a 
portion of a full year of participation 
determined by dividing the number of 
hours of service credited to the em-
ployee by 2,000. 

(ii) A plan requires 2,000 hours of 
service for a full year of participation. 
The plan credits service in an accrual 
computation period in accordance with 
the following table:

Hours of service credited 
Percentage of full 
year of participa-

tion credited 

1000 ......................................................... 50
1001 to 1200 ........................................... 60
1201 to 1400 ........................................... 70
1401 to 1600 ........................................... 80
1601 to 1800 ........................................... 90
1801 and above ....................................... 100

Under this method of crediting partial 
years of participation, each employee 
who is credited with not less than 1,000 
hours of service is credited with at 
least a ratable portion of a full year of 
participation. 

(iii) A plan provides that each em-
ployee who is credited with at least 
1,000 hours of service in an accrual 
computation period must receive credit 

for at least a partial year of participa-
tion for that computation period. For 
full accrual, however, the plan requires 
that an employee must be credited 
with a specified number of hours 
worked; employees who meet the 1,000 
hours of service requirement but who 
are not credited with the specified 
number of hours worked required for a 
full year of participation are credited 
with a partial year of participation on 
a prorata basis. For example, if the 
plan requires 1,500 hours worked for 
full accrual, an employee with 1,500 
hours worked would be credited with 
full accrual, but an employee with 1,000 
hours worked and 500 other hours of 
service would be credited with 2⁄3 of full 
accrual. The plan’s method of crediting 
service for accrual purposes is con-
sistent with the requirements of this 
paragraph. It should be noted, however, 
that use of hours worked as a basis for 
prorating benefit accrual may result in 
discrimination prohibited under sec-
tion 401(a)(4) of the Code. 

(iv) Employee A is employed on June 
1, 1980 in service covered by a plan with 
a calendar year accrual computation 
period, and which requires 1,800 hours 
of service for a full accrual. Employee 
A completes 500 hours from June 1, 1980 
to December 31, 1980, and completes 100 
hours per month in each month during 
1981. A is admitted to participation on 
July 1, 1981. A is credited with 1,200 
hours of service for the accrual com-
putation period beginning January 1, 
1981. Under the rules set forth in para-
graph (c)(3) of this section, A is re-
quired to be credited with not less than 
one-third of a full accrual (600 hours di-
vided by 1,800 hours). 

(d) Prohibited double proration. (1) In 
the case of a defined benefit plan that 
(i) defines benefits on a basis which has 
the effect of prorating benefits to re-
flect less than full-time employment or 
less than maximum compensation and 
(ii) does not adjust less-than-full-time 
service to reflect the equivalent of full-
time hours or compensation (as the 
case may be), the plan may not further 
prorate benefit accrual under section 
204(b)(3)(B) of the Act and section 
411(b)(3)(B) of the Code by crediting 
less than full years of participation, as 
would otherwise be permitted under 
paragraph (c) of this section. These 
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plans must credit, except when service 
may be disregarded under section 
204(b)(3)(C) of the Act and section 
411(b)(3)(C) of the Code (relating to less 
than 1,000 hours of service), less-than-
full-time employees with a full year of 
participation for the purpose of accrual 
of benefits. 

(2) Examples. (i) A plan’s defined ben-
efit formula provides that the annual 
retirement benefit shall be 2 percent of 
the average compensation in all years 
of participation multiplied by the num-
ber of years of participation. Employee 
A is a full-time employee who has com-
pleted 2,000 hours during each of 20 ac-
crual computation periods. A’s average 
hourly rate was $5 an hour. Thus, A’s 
average compensation for each year 
during participation in the plan is 
$10,000 ($5 per hour multiplied by 2,000 
hours). If the plan states that a full 
year of participation is 2,000 hours, 
then A’s annual retirement benefits, if 
he retired at that time, would be $4,000 
($10,000 per year of compensation 
×.02×20 years of participation). Em-
ployee B, however, is a part-time em-
ployee who completes 1,000 hours of 
service during each of 20 accrual com-
putation periods. Like A, B’s average 
hourly rate is $5 per hour. B’s average 
compensation for his total years of par-
ticipation is $5,000 ($5 per hour multi-
plied by 1,000 hours). Thus, the plan’s 
benefit formula, by basing benefits on 
an employee’s average compensation in 
all years of participation, in effect pro-
rates benefits to reflect the fact that 
during B’s participation in the plan, he 
has earned less than the maximum 
compensation that a full-time em-
ployee paid at the same rate could earn 
during the same period of participation 
in the plan. Under the rule of subpara-
graph (1), therefore, the plan is not per-
mitted to prorate B’s years of partici-
pation to reflect B’s less than full-time 
employment throughout his participa-
tion in the plan. Therefore, B’s annual 
retirement benefit would be $2,000 
($5,000 average compensation ×.02×20 
years of participation). (If double pro-
ration were permitted, then B’s total 
years of participation would be only 10 
since he would be credited with only 
one-half of a year of participation dur-
ing each of the accrual computation 
periods (1,000/2,000). Thus, B’s annual 

retirement benefit would be $1,000—i.e., 
$5,000 average compensation ×.02×10 
years of participation.) 

(ii) If the plan adjusts the average 
compensation during plan participa-
tion to reflect full compensation, then 
the plan may prorate years of partici-
pation. Thus, the average full annual 
compensation for B would be $10,000 
rather than the $5,000 actually paid. 
Employee B’s annual retirement ben-
efit would then be $2,000 ($10,000 aver-
age full compensation ×.02×10 years of 
participation). 

(e) Amendments to change accrual com-
putation periods. (1) A plan may be 
amended to change the accrual com-
putation period to a different 12-con-
secutive-month period, provided that 
the period between the end of the last 
accrual computation period under the 
plan as in effect before such amend-
ment and the beginning of the first ac-
crual computation period under the 
plan as amended is treated as a partial 
accrual computation period in accord-
ance with the rules set forth in para-
graph (e)(2) of this section. 

(2) In the case of a partial accrual 
computation period, the following rules 
shall apply: 

(i) A plan having a minimum service 
requirement expressed in hours of serv-
ice (or other units of service) for ben-
efit accrual in a full accrual computa-
tion period (as permitted under section 
204(b)(3)(B) of the Act and section 
411(b)(3)(B) of the Code) may apply a 
minimum service requirement for ben-
efit accrual in a partial accrual com-
putation period which is equal to the 
plan’s minimum service requirement 
for benefit accrual in a full accrual 
computation period, multiplied by the 
ratio of the length of the partial ac-
crual computation period to a full 
year. 

(ii) In the case of a participant who 
meets a plan’s minimum service re-
quirement for benefit accrual in a par-
tial accrual computation period (as 
permitted under paragraph (e)(2)(i) of 
this section), the plan shall credit the 
participant with at least a partial year 
of participation for purposes of benefit 
accrual. Credit for a partial accrual 
computation period shall be deter-
mined in accordance with paragraphs 
(c) and (d) of this section. 
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(3) Example. Effective October 1, 1977, 
a plan is amended to change the ac-
crual computation period from the 12-
consecutive-month period beginning on 
January 1 to the 12-consecutive-month 
period beginning on October 1. The pe-
riod from January 1, 1977 to September 
30, 1977 must be treated as a partial ac-
crual computation period. The plan has 
a requirement that a participant must 
be credited with 1,000 hours of service 
in an accrual computation period in 
order to be credited with a year of par-
ticipation for purposes of benefit ac-
crual. For the partial accrual computa-
tion period the plan may require a par-
ticipant to be credited with 750 hours 
of service in the partial accrual com-
putation period in order to receive 
credit for purposes of benefit accrual 
(1,000 hours of service multiplied by the 
ratio of 9 months to 12 months). To the 
extent permitted under paragraph (d) 
of this section, the plan may prorate 
accrual credit on whatever basis the 
plan uses to prorate accrual credit for 
employees whose service is 1,000 hours 
of service or more but less than service 
required for full accrual in a full ac-
crual computation period.

§ 2530.204–3 Alternative computation 
methods for benefit accrual. 

(a) General. Under section 204(b)(3)(A) 
of the Act and section 411(b)(3)(A) of 
the Code, a defined benefit pension 
plan may determine an employee’s 
service for purposes of benefit accrual 
on the basis of accrual computation pe-
riods, as specified in § 2530.204–2, or on 
any other basis which is reasonable and 
consistent and which takes into ac-
count all covered service during the 
employee’s participation in the plan 
which is included in a period of service 
required to be taken into account 
under section 202(b) of the Act and sec-
tion 410(a)(5) of the Code. If, however, a 
plan determines an employee’s service 
for purposes of benefit accrual on a 
basis other than computation periods, 
it must be possible to prove that, de-
spite the fact that benefit accrual 
under the plan is not based on com-
putation periods, the plan’s provisions 
meet at least one of the three benefit 
accrual rules of section 204(b)(1) of the 
Act and section 411(b)(1) of the Code 
under all circumstances. Further, a 

plan which does not provide for benefit 
accrual on the basis of computation pe-
riods may not disregard service under 
section 204(b)(3)(C) of the Act and sec-
tion 411(b)(3)(C) of the Code. 

(b) Examples. The following are exam-
ples of methods of determining an em-
ployee’s period of service for purposes 
of benefit accrual under which an em-
ployee’s period of service is not deter-
mined on the basis of computation pe-
riods but which may be used by a plan 
provided that the requirements of para-
graph (a) of this section are met: 

(1) Career compensation. A defined 
benefit formula based on a percentage 
of compensation earned in a partici-
pant’s career or during participation, 
with no variance depending on hours 
completed in given periods. 

(2) Credited hours. A defined benefit 
formula pursuant to which an em-
ployee is credited with a specified 
amount of accrual for each hour of 
service (or hour worked or regular time 
hour) completed by the employee dur-
ing his or her career. 

(3) Elapsed time. See § 2530.200b–9(e).

§ 2530.204–4 Deferral of benefit ac-
crual. 

For purposes of section 204(b)(1)(E) of 
the Act and section 411(b)(1)(E) of the 
Code (which permit deferral of benefit 
accrual until an employee has 2 contin-
uous years of service), an employee 
shall be credited with a year of service 
for each computation period in which 
he or she completes 1,000 hours of serv-
ice. The computation period shall be 
the eligibility computation period des-
ignated in accordance with § 2530.202–2.

Subpart C—Form and Payment of 
Benefits

§§ 2530.205–2530.206 [Reserved]

Subpart D—Plan Administration as 
Related to Benefits

§§ 2530.207–2530.209 [Reserved]

§ 2530.210 Employer or employers 
maintaining the plan. 

(a) General statutory provisions—(1) 
Eligibility to participate and vesting. Ex-
cept as otherwise provided in section 
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202(b) or 203(b)(1) of the Act and sec-
tions 410(a)(5), 411(a)(5) and 411(a)(6) of 
the Code, all years of service with the 
employer or employers maintaining 
the plan shall be taken into account 
for purposes of section 202 of the Act 
and section 410 of the Code (relating to 
minimum eligibility standards) and 
section 203 of the Act and section 411(a) 
of the Code (relating to minimum vest-
ing standards). 

(2) Accrual of benefits. Except as oth-
erwise provided in section 202(b) of the 
Act and section 410(a)(5) of the Code, 
all years of participation under the 
plan must be taken into account for 
purposes of section 204 of the Act and 
section 411(b) of the Code (relating to 
benefit accrual). Section 204(b) of the 
Act and section 411(b) of the Code re-
quire only that periods of actual par-
ticipation in the plan (e.g., covered 
service) be taken into account for pur-
poses of benefit accrual. 

(b) General rules concerning service to 
be credited under this section. Section 210 
of the Act and sections 413(c), 414(b), 
and 414(c) of the Code provide rules ap-
plicable to sections 202, 203, and 204 of 
the Act and sections 410, 411(a), and 
411(b) of the Code for purposes of deter-
mining who is an ‘‘employer or employ-
ers maintaining the plan’’ and, accord-
ingly, what service is required to be 
taken into account in the case of a 
plan maintained by more than one em-
ployer. Paragraphs (c) through (e) of 
this section set forth the rules for de-
termining service required to be taken 
into account in the case of a plan or 
plans maintained by multiple employ-
ers, controlled groups of corporations 
and trades or businesses under common 
control. Note throughout that every 
mention of multiple employer plans in-
cludes multiemployer plans. See 
§ 2530.210(c)(3). Paragraph (f) of this sec-
tion sets forth special break in service 
rules for such plans. Paragraph (g) of 
this section applies the break in serv-
ice rules of sections 202(b)(4) and 
203(b)(3)(D) of the Act and sections 
410(a)(5)(D) and 411(a)(6)(D) of the Code 
(rule of parity) to such plans. 

(c) Multiple employer plans—(1) Eligi-
bility to participate and vesting. A mul-
tiple employer plan shall be treated as 
if all maintaining employers constitute 
a single employer so long as an em-

ployee is employed in either covered 
service or contiguous noncovered serv-
ice. Accordingly, except as referred to 
in paragraph (a)(1) and provided in 
paragraph (f) of this section, in deter-
mining an employee’s service for eligi-
bility to participate and vesting pur-
poses, all covered service with an em-
ployer or employers maintaining the 
plan and all contiguous noncovered 
service with an employer or employers 
maintaining the plan shall be taken 
into account. Thus, for example, if an 
employee in service covered under a 
multiple employer plan leaves covered 
service with one employer maintaining 
the plan and is employed immediately 
thereafter in covered service with an-
other employer maintaining the plan, 
the plan is required to credit all hours 
of service with both employers for pur-
poses of participation and vesting. If an 
employee moves from contiguous non-
covered to covered service, or from 
covered service to contiguous non-
covered service, with the same em-
ployer, the plan is required to credit all 
hours of service with such employer for 
purposes of eligibility to participate 
and vesting. 

(2) Benefit accrual. A multiple em-
ployer plan shall be treated as if all 
maintaining employers constitute a 
single employer so long as an employee 
is employed in covered service. Accord-
ingly, except as referred to in para-
graph (a)(2) and provided in paragraph 
(f) of this section, in determining a par-
ticipant’s service for benefit accrual 
purposes, all covered service with an 
employer or employers maintaining 
the plan shall be taken into account. 

(3) Definitions. (i) For purposes of this 
section, the term ‘‘multiple employer 
plan’’ shall mean a multiemployer plan 
as defined in section 3(37) of the Act 
and section 414(f) of the Code or a mul-
tiple employer plan within the mean-
ing of sections 413 (b) and (c) of the 
Code and the regulations issued there-
under. Notwithstanding the preceding 
sentence, a plan maintained solely by 
members of the same controlled group 
of corporations within the meaning of 
paragraph (d) of this section or by 
trades or businesses which are under 
the common control of one person or 
group of persons within the meaning of 
paragraph (e) of this section shall not 
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be deemed to be a multiple employer 
plan for purposes of this section, and 
such plan is required to apply the rules 
under this section which are applicable 
to controlled groups of corporations or 
commonly controlled trades or busi-
nesses respectively. 

(ii) For purposes of this section, the 
term ‘‘covered service’’ shall mean 
service with an employer or employers 
maintaining the plan within a job clas-
sification or class of employees covered 
under the plan. 

(iii) For purposes of this section the 
term ‘‘noncovered service’’ shall mean 
service with an employer or employers 
maintaining the plan which is not cov-
ered service. 

(iv)(A) General. For purposes of this 
section noncovered service shall be 
deemed ‘‘contiguous’’ if (1) the non-
covered service precedes or follows cov-
ered service and (2) no quit, discharge, 
or retirement occurs between such cov-
ered service and noncovered service. 

(B) Exception. Notwithstanding the 
preceding paragraph, in the case of a 
controlled group of corporations within 
the meaning of paragraph (d) of this 
section or trades or businesses which 
are under the common control of one 
person or group of persons within the 
meaning of paragraph (e) of this sec-
tion, any transfer of an employee from 
one member of the controlled group to 
another member or from one trade or 
business under common control to an-
other trade or business under the com-
mon control of the same person or 
group of persons shall result in the pe-
riod of noncovered service which imme-
diately precedes or follows such trans-
fer being deemed ‘‘noncontiguous’’ for 
purposes of paragraph (c) of this sec-
tion.

DIAGRAM NO. 1. (MULTIPLE 
EMPLOYER PLAN.)

Assume for purposes of diagram No. 1 that 
X and Y are both employers who are required 
to contribute to a multiple employer plan 
and that neither employer maintains any 
other plan. Covered service is represented by 

the shaded segments of the diagram. After 
completing 1 year of noncovered service, em-
ployee A immediately enters covered service 
with X and completes 4 years of covered 
service. For purposes of eligibility to partici-
pate and vesting, the plan is required to 
credit employee A with 5 years of service 
with employer X because his period of serv-
ice with X includes a period of covered serv-
ice and a period of contiguous noncovered 
service. On the other hand, employee B, im-
mediately after completing 2 years of non-
covered service with X, enters covered serv-
ice with Y. Because B quit employment with 
X, his period of noncovered service with X is 
not contiguous and, therefore, is not re-
quired to be taken into account. In the case 
of employee C, the plan is required to take 
into account all service with employers X 
and Y because employee C is employed in 
covered service with both employers.

DIAGRAM NO. 2. (MULTIPLE 
EMPLOYER.)

The multiple employer plan rules with re-
spect to noncovered service are illustrated in 
diagram No. 2. Assume that X and Y are both 
employers who are required to contribute to 
a multiple employer plan and that neither 
employer maintains any other plan. Covered 
service is represented by the shaded seg-
ments of the diagram. Employee E com-
pleted 3 years of service with employer X in 
covered service and then immediately en-
tered noncovered service with X. Because E’s 
noncovered service is contiguous, the plan is 
required to take into account all service 
with X for purposes of eligibility to partici-
pate and vesting under the multiple em-
ployer plan. Employee F does not continue 
to receive credit; F quit the employment of 
Y and entered noncovered service with X.

(d) Controlled groups of corporations. 
(1) With respect to a plan maintained 
by one or more members of a con-
trolled group of corporations (within 
the meaning of section 1563(a) of the 
Code, determined without regard to 
sections 1563(a)(4) and (e)(3)(C), all em-
ployees of such corporations shall be 
treated as employed by a single em-
ployer. 

(2) Accordingly, except as referred to 
in paragraph (a)(1) and provided in 
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paragraph (f) of this section, in deter-
mining an employee’s service for eligi-
bility to participate and vesting pur-
poses, all service with any employer 
which is a member of the controlled 
group of corporations shall be taken 
into account. Except as referred to in 
paragraph (a)(2) and provided in para-
graph (f) of this section, in determining 
a participant’s service for benefit ac-
crual purposes, all service during peri-
ods of participation covered under the 
plan with any employer which is a 
member of the controlled group of cor-
porations shall be taken into account. 

(e) Commonly controlled trades or busi-
nesses. With respect to a plan main-
tained only by one or more trades or 
businesses (whether or not incor-
porated) which are under common con-
trol within the meaning of section 
414(c) of the Code and the regulations 
issued thereunder, all employees of 
such trades or businesses shall be 
treated as employed by a single em-
ployer. Accordingly, except as referred 
to in paragraph (a)(1) and provided in 
paragraph (f) of this section, in deter-
mining an employee’s service for eligi-
bility to participate and vesting pur-
poses, all service with any employer 
which is under common control shall 
be taken into account. Except as re-
ferred to in paragraph (a)(2) and pro-
vided in paragraph (f) of this section, in 
determining a participant’s service for 
benefit accrual purposes, all service 
during periods of participation covered 
under the plan with any employer 
which is under common control shall 
be taken into account.

Diagram No. 3. (Controlled group 
or commonly controlled trade or 
business.)

Assume for purposes of diagram No. 3 that 
X and Y are either members of the same con-
trolled group of corporations or trades or 
businesses which are under the same com-
mon control. The dotted segments of the dia-
gram represent plan coverage under plans 

separately maintained by X and Y. Neither 
employer maintains any other plans. Be-
cause A1, B1, C1, and D1 have their service 
with X and Y treated as if X and Y were a 
single employer, the plans are required to 
take into account all service with X and Y 
for eligibility to participate and vesting pur-
poses.

(f) Special break in service rules. (1) In 
addition to service which may be dis-
regarded under the statutory provi-
sions referred to in paragraph (a) of 
this section, a multiple employer plan 
may disregard noncontiguous non- cov-
ered service. 

(2) In the case of a plan maintained 
solely by one or more members of a 
controlled group of corporations or one 
or more trades or businesses which are 
under common control, if one of the 
maintaining employers is also a par-
ticipating employer in a multiple em-
ployer plan which includes other em-
ployers which are not members of the 
controlled group or commonly con-
trolled trades or businesses, service 
with such other employer maintaining 
the multiple employer plan may be dis-
regarded by the controlled group or 
commonly controlled plan.

DIAGRAM NO. 4. (BREAK IN SERVICE 
RULES.)

Diagram No. 4 illustrates the break in 
service rules of paragraph (f) of this section. 
Assume for purposes of diagram No. 4 that 
employer Z is controlled by employer X but 
employer Y’s only relation to X and Z is that 
X, Y, and Z are required to contribute to a 
multiple employer plan. The multiple em-
ployer plan, represented by the shaded seg-
ments of the diagram, provides for 100 per-
cent vesting after 10 years. X, Y, and Z main-
tain no other plans. 
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Employee G completed 5 years of covered 
service with employer Y, and then moved to 
noncovered service with employer Z. G’s 
noncovered service is noncontiguous (see em-
ployee F in diagram No. 2 above), and such 
service may be disregarded for purposes of 
the multiple employer plan under the rule in 
paragraph (f)(1). 

Employee H completed 2 years of covered 
service with employer Y and then entered 
covered service with employer X for 1 year. 
The multiple employer plan is required to 
credit H with 3 years of service. H then en-
tered noncovered service with employer Z. 
H’s noncovered service is noncontiguous (see 
employee F in diagram No. 2 above), and 
such service may be disregarded for purposes 
of the multiple employer plan under the rule 
in paragraph (f)(1).

(g) Rule of parity. For purposes of sec-
tions 202(b)(4) and 203(b)(3)(D) of the 
Act and sections 410(a)(5)(D) and 
411(a)(6)(D) of the Code, in the case of 
an employee who is a nonvested partic-
ipant in employer-derived accrued ben-
efits at the time he incurs a 1-year 
break in service, years of service com-
pleted by such employee before such 
break are not required to be taken into 
account if at such time he incurs con-
secutive 1-year breaks in service which 
equal or exceed the aggregate number 
of years of service before such breaks. 
This is so even though the period of 
noncontiguous noncovered service with 
an employer or employers maintaining 
the plan may subsequently be deemed 
contiguous as the result of the em-
ployee entering covered service with 
the same employer maintaining the 
plan and, consequently, such plan may 
be required to credit such service.

Diagram No. 5. (Rule of parity)

Assume for purposes of diagram No. 5 that 
X and Y are both employers who are required 
to contribute to a multiple employer plan 
which contains a provision applying the rule 
of parity. Covered service is represented by 
the shaded segments of the diagram. The 

plan has 100% vesting after 10 years. X and Y 
maintain no other plan. 

The multiple employer plan credited em-
ployee I with 4 years of service with X when 
he quit employment with X and entered non-
covered service with Y. As a result of 4 years 
of noncontiguous noncovered service with Y, 
employee I incurred 4 consecutive 1-year 
breaks in service, so that the multiple em-
ployer plan may disregard his prior service 
(i.e., the 4 years of service with X). 

When employee I entered covered service 
with Y (as a ‘‘new employee’’), his 4 years of 
noncontiguous service with Y became contig-
uous for purposes of the multiple employer 
plan. Consequently, after 1 year of covered 
service with Y, the plan is required to credit 
employee I with 5 years of service.

(h) Example. Under section 203(b)(1)(C) 
of the Act and section 411(a)(4)(C) of 
the Code, service with an employer 
prior to such employer’s adoption of 
the plan need not be taken into ac-
count. The following example dem-
onstrates that this rule applies even if 
an employee is employed in contiguous 
noncovered service. The example is ap-
plicable to any plan subject to the 
rules of this section. However, for pur-
poses of clarity, the example assumes 
that X and Y are required to contribute 
to a multiple employer plan.

Assume that employee D completed 3 years 
of covered service with employer Y as of the 
date X adopts the plan. Immediately after 
X’s adoption of the plan D left covered serv-
ice with Y and D entered covered service 
with X. His prior covered service with Y is 
required to be counted, and D remains a par-
ticipant. 

On the other hand, if D had entered service 
with X any time prior to X’s adoption of the 
plan and subsequently was covered by the 
plan when X adopted it, his prior service 
with Y must also be counted, unless such 
service may be disregarded under the break 
in service rules because the period of service 
with X before X’s adoption of the plan was 
equal to or greater than his prior service 
with Y. For example, if X adopted the plan 
three years after D began employment with 
X, and consequently after D had incurred 3 
consecutive 1-year breaks in service, his 
prior service with Y could be disregarded.
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(i) Comprehensive diagram. (No. 6)

Assume for purposes of diagram No. 6 that 
employer Z is controlled by employer X 
within the meaning of paragraph (d) but em-
ployer Y’s only relation to X and Z is that X, 
Y and Z are required to contribute to a mul-
tiple employer plan. The shaded segments 
represent coverage under the multiple em-
ployer plan which contains a provision ap-
plying the rule of parity. The dotted segment 
represents a separate plan maintained by Z. 
Both plans have 100% vesting after 10 years. 

Employee J completed 3 years of service 
with employer X in covered service with the 
multiple employer plan. J then entered non- 
covered service with Y and remained with Y 
for 1 year, and thereby incurred a 1-year 
break in service under the multiple employer 
plan. J then entered covered service with 
employer Y, thereby causing the noncovered 
service with Y to become contiguous. Cov-
ered service with X and contiguous non-

covered and covered service with Y must be 
taken into account for purposes of the mul-
tiple employer plan; accordingly, that plan 
is required to credit J with a total of 5 years 
of service. 

J then left service with Y and entered non-
covered service (with respect to the multiple 
employer plan) with Z. J remained in non-
covered service with Z (with respect to the 
multiple employer plan) for 5 years and 
thereby incurred 5 consecutive 1-year break 
in service for purposes of the multiple em-
ployer plan. Consequently, the prior service 
with X and Y may be disregarded for pur-
poses of the multiple employer plan. 

J then entered covered service under the 
multiple employer plan with Z and com-
pleted 1 year of service. Because the 5 years 
of noncovered service with Z is contiguous 
with the 1 year of covered service, the mul-
tiple employer plan is now required to credit 
J with 6 years of service for purposes of eligi-
bility to participate and vesting. 

For purposes of Z’s controlled group plan 
(i.e., dotted segment), employee J is entitled 
to receive credit for 9 years of service. The 3 
years of service with X, a member of the con-
trolled group, may not be disregarded under 
the rule of parity because J incurred only 2 
consecutive 1-year breaks in service while 
employed with Y. When J entered service 
with Z covered under Z’s controlled group 
plan, the 3 years of service with X were still 
required to be credited by the controlled 
group plan. In addition, J must receive cred-
it for the 5 years of service with Z covered 
under the controlled group plan. Finally, 
when J moved to service with Z covered 
under the multiple employer plan the con-
trolled group plan was required to credit J 
with an additional year of service.
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SUBCHAPTER E [RESERVED]
SUBCHAPTER F—FIDUCIARY RESPONSIBILITY UNDER THE 

EMPLOYEE RETIREMENT INCOME SECURITY ACT OF 1974

PART 2550—RULES AND REGULA-
TIONS FOR FIDUCIARY RESPONSI-
BILITY

Sec.
2550.401c–1 Definition of ‘‘plan assets’’—in-

surance company general accounts. 
2550.403a–1 Establishment of trust. 
2550.403b–1 Exemptions from trust require-

ment. 
2550.404a–1 Investment duties. 
2550.404b–1 Maintenance of the indicia of 

ownership of plan assets outside the ju-
risdiction of the district courts of the 
United States. 

2550.404c–1 ERISA section 404(c) plans. 
2550.407a–1 General rule for the acquisition 

and holding of employer securities and 
employer real property. 

2550.407a–2 Limitation with respect to the 
acquisition of qualifying employer secu-
rities and qualifying employer real prop-
erty. 

2550.407d–5 Definition of the term ‘‘quali-
fying employer security’’. 

2550.407d–6 Definition of the term ‘‘em-
ployee stock ownership plan’’. 

2550.408b–1 General statutory exemption for 
loans to plan participants and bene-
ficiaries who are parties in interest with 
respect to the plan. 

2550.408b–2 General statutory exemption for 
services or office space. 

2550.408b–3 Loans to Employee Stock Own-
ership Plans. 

2550.408b–4 Statutory exemption for invest-
ments in deposits of banks or similar fi-
nancial institutions. 

2550.408b–6 Statutory exemption for ancil-
lary services by a bank or similar finan-
cial institution. 

2550.408c–2 Compensation for services. 
2550.408e Statutory exemption for acquisi-

tion or sale of qualifying employer secu-
rities and for acquisition, sale, or lease of 
qualifying employer real property. 

2550.412–1 Temporary bonding requirements.

AUTHORITY: 29 U.S.C. 1135. Section 
2550.401b–1 also issued under sec. 102, Reorga-
nization Plan No. 4 of 1978, 3 CFR, 1978 
Comp., p. 332. Section 2550.401c–1 also issued 
under 29 U.S.C. 1101. Section 2550.404c–1 also 
issued under 29 U.S.C. 1104. Section 2550.407c–
3 also issued under 29 U.S.C. 1107. Section 
2550.408b–1 also issued under sec. 102, Reorga-
nization Plan No. 4 of 1978, 3 CFR, 1978 
Comp., p. 332, and 29 U.S.C. 1108(b)(1). Section 
2550.412–1 also issued under 29 U.S.C. 1112. 

Secretary of Labor’s Order No. 1–87 (52 FR 
13139).

§ 2550.401c–1 Definition of ‘‘plan as-
sets’’—insurance company general 
accounts. 

(a) In general. (1) This section de-
scribes, in the case where an insurer 
issues one or more policies to or for the 
benefit of an employee benefit plan 
(and such policies are supported by as-
sets of an insurance company’s general 
account), which assets held by the in-
surer (other than plan assets held in its 
separate accounts) constitute plan as-
sets for purposes of Subtitle A, and 
Parts 1 and 4 of Subtitle B, of Title I of 
the Employee Retirement Income Se-
curity Act of 1974 (ERISA or the Act) 
and section 4975 of the Internal Rev-
enue Code (the Code), and provides 
guidance with respect to the applica-
tion of Title I of the Act and section 
4975 of the Code to the general account 
assets of insurers. 

(2) Generally, when a plan has ac-
quired a Transition Policy (as defined 
in paragraph (h)(6) of this section), the 
plan’s assets include the Transition 
Policy, but do not include any of the 
underlying assets of the insurer’s gen-
eral account if the insurer satisfies the 
requirements of paragraphs (c) through 
(f) of this section or, if the require-
ments of paragraphs (c) through (f) 
were not satisfied, the insurer cures 
the non-compliance through satisfac-
tion of the requirements in paragraph 
(i)(5) of this section. 

(3) For purposes of paragraph (a)(2) of 
this section, a plan’s assets will not in-
clude any of the underlying assets of 
the insurer’s general account if the in-
surer fails to satisfy the requirements 
of paragraphs (c) through (f) of this 
section solely because of the takeover 
of the insurer’s operations from man-
agement as a result of the granting of 
a petition filed in delinquency pro-
ceedings in the State court where the 
insurer is domiciled. 
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1 The Department notes that, because sec-
tion 401(c)(1)(D) of the Act and the definition 
of Transition Policy preclude the issuance of 
any additional Transition Policies after De-
cember 31, 1998, the requirement for inde-
pendent fiduciary authorization of the acqui-
sition or purchase of the Transition Policy 
in paragraph (b) no longer has any applica-
tion.

(b) Approval by fiduciary independent 
of the issuer. (1) In general. An inde-
pendent plan fiduciary who has the au-
thority to manage and control the as-
sets of the plan must expressly author-
ize the acquisition or purchase of the 
Transition Policy. For purposes of this 
paragraph, a fiduciary is not inde-
pendent if the fiduciary is an affiliate 
of the insurer issuing the policy. 

(2) Notwithstanding paragraph (b)(1) 
of this section, the authorization by an 
independent plan fiduciary is not re-
quired if: 

(i) The insurer is the employer main-
taining the plan, or a party in interest 
which is wholly owned by the employer 
maintaining the plan; and 

(ii) The requirements of section 
408(b)(5) of the Act are met.1

(c) Duty of disclosure. (1) In general. 
An insurer shall furnish the informa-
tion described in paragraphs (c)(3) and 
(c)(4) of this section to a plan fiduciary 
acting on behalf of a plan to which a 
Transition Policy has been issued. 
Paragraph (c)(2) of this section de-
scribes the style and format of such 
disclosure. Paragraph (c)(3) of this sec-
tion describes the content of the initial 
disclosure. Paragraph (c)(4) of this sec-
tion describes the information that 
must be disclosed by the insurer at 
least once per year for as long as the 
Transition Policy remains outstanding. 

(2) Style and format. The disclosure re-
quired by this paragraph should be 
clear and concise and written in a man-
ner calculated to be understood by a 
plan fiduciary, without relinquishing 
any of the substantive detail required 
by paragraphs (c)(3) and (c)(4) of this 
section. The information does not have 
to be organized in any particular order 
but should be presented in a manner 
which makes it easy to understand the 
operation of the Transition Policy. 

(3) Initial disclosure. The insurer must 
provide to the plan, either as part of an 
amended policy, or as a separate writ-

ten document, the disclosure informa-
tion set forth in paragraphs (c)(3)(i) 
through (iv) of this section. The disclo-
sure must include all of the following 
information which is applicable to the 
Transition Policy: 

(i) A description of the method by 
which any income and any expense of 
the insurer’s general account are allo-
cated to the policy during the term of 
the policy and upon its termination, 
including: 

(A) A description of the method used 
by the insurer to determine the fees, 
charges, expenses or other amounts 
that are, or may be, assessed against 
the policyholder or deducted by the in-
surer from any accumulation fund 
under the policy, including the extent 
and frequency with which such fees, 
charges, expenses or other amounts 
may be modified by the insurance com-
pany; 

(B) A description of the method by 
which the insurer determines the re-
turn to be credited to any accumula-
tion fund under the policy, including a 
description of the method used to allo-
cate income and expenses to lines of 
business, business segments, and poli-
cies within such lines of business and 
business segments, and a description of 
how any withdrawals, transfers, or pay-
ments will affect the amount of the re-
turn credited; 

(C) A description of the rights which 
the policyholder or plan participants 
have to withdraw or transfer all or a 
portion of any accumulation fund 
under the policy, or to apply the 
amount of a withdrawal to the pur-
chase of guaranteed benefits or to the 
payment of benefits, and the terms on 
which such withdrawals or other appli-
cations of funds may be made, includ-
ing a description of any charges, fees, 
credits, market value adjustments, or 
any other charges or adjustments, both 
positive and negative; 

(D) A statement of the method used 
to calculate any charges, fees, credits 
or market value adjustments described 
in paragraph (c)(3)(i)(C) of this section, 
and, upon the request of a plan fidu-
ciary, the insurer must provide within 
30 days of the request: 

(1) The formula actually used to cal-
culate the market value adjustment, if 
any, to be applied to the unallocated 
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amount in the accumulation fund upon 
distribution of a lump sum payment to 
the policyholder, and 

(2) The actual calculation, as of a 
specified date that is no earlier than 
the last contract anniversary preceding 
the date of the request, of the applica-
ble market value adjustment, includ-
ing a description of the specific vari-
ables used in the calculation, the value 
of each of the variables, and a general 
description of how the value of each of 
those variables was determined. 

(3) If the formula is based on interest 
rate guarantees applicable to new con-
tracts of the same class or classes, and 
the duration of the assets underlying 
the accumulation fund, the contract 
must describe the process by which 
those components are ascertained or 
obtained. If the formula is based on an 
interest rate implicit in an index of 
publicly traded obligations, the iden-
tity of the index, the manner in which 
it is used, and identification of the 
source or publication where any data 
used in the formula can be found, must 
be disclosed; 

(ii) A statement describing the ex-
pense, income and benefit guarantees 
under the policy, including a descrip-
tion of the length of such guarantees, 
and of the insurer’s right, if any, to 
modify or eliminate such guarantees; 

(iii) A description of the rights of the 
parties to make or discontinue con-
tributions under the policy, and of any 
restrictions (such as timing, minimum 
or maximum amounts, and penalties 
and grace periods for late payments) on 
the making of contributions under the 
policy, and the consequences of the dis-
continuance of contributions under the 
policy; and 

(iv) A statement of how any policy-
holder or participant-initiated with-
drawals are to be made: first-in, first-
out (FIFO) basis, last-in, first-out 
(LIFO) basis, pro rata or another basis. 

(4) Annual disclosure. At least annu-
ally and not later than 90 days fol-
lowing the period to which it relates, 
an insurer shall provide the following 
information to each plan to which a 
Transition Policy has been issued: 

(i) The balance of any accumulation 
fund on the first day and last day of 
the period covered by the annual re-
port; 

(ii) Any deposits made to the accu-
mulation fund during such annual pe-
riod; 

(iii) An itemized statement of all in-
come attributed to the policy or added 
to the accumulation fund during the 
period, and a description of the method 
used by the insurer to determine the 
precise amount of income; 

(iv) The actual rate of return cred-
ited to the accumulation fund under 
the policy during such period, stating 
whether the rate of return was cal-
culated before or after deduction of ex-
penses charged to the accumulation 
fund; 

(v) Any other additions to the accu-
mulation fund during such period; 

(vi) An itemized statement of all 
fees, charges, expenses or other 
amounts assessed against the policy or 
deducted from the accumulation fund 
during the reporting year, and a de-
scription of the method used by the in-
surer to determine the precise amount 
of the fees, charges and other expenses; 

(vii) An itemized statement of all 
benefits paid, including annuity pur-
chases, to participants and bene-
ficiaries from the accumulation fund; 

(viii) The dates on which the addi-
tions or subtractions were credited to, 
or deducted from, the accumulation 
fund during such period; 

(ix) A description, if applicable, of all 
transactions with affiliates which ex-
ceed 1 percent of group annuity re-
serves of the general account for the 
prior reporting year; 

(x) A statement describing any ex-
pense, income and benefit guarantees 
under the policy, including a descrip-
tion of the length of such guarantees, 
and of the insurer’s right, if any, to 
modify or eliminate such guarantees. 
However, the information on guaran-
tees does not have to be provided annu-
ally if it was previously disclosed in 
the insurance policy and has not been 
modified since that time; 

(xi) A good faith estimate of the 
amount that would be payable in a 
lump sum at the end of such period 
pursuant to the request of a policy-
holder for payment or transfer of 
amounts in the accumulation fund 
under the policy after the insurer de-
ducts any applicable charges and 
makes any appropriate market value 
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adjustments, upward or downward, 
under the terms of the policy. However, 
upon the request of a plan fiduciary, 
the insurer must provide within 30 days 
of the request the information con-
tained in paragraph (c)(3)(i)(D) as of a 
specified date that is no earlier than 
the last contract anniversary preceding 
the date of the request; and 

(xii) An explanation that the insurer 
will make available promptly upon re-
quest of a plan, copies of the following 
publicly available financial data or 
other publicly available reports relat-
ing to the financial condition of the in-
surer: 

(A) National Association of Insurance 
Commissioners Statutory Annual 
Statement, with Exhibits, General In-
terrogatories, and Schedule D, Part 1A, 
Sections 1 and 2 and Schedule S—Part 
3E; 

(B) Rating agency reports on the fi-
nancial strength and claims-paying 
ability of the insurer; 

(C) Risk adjusted capital ratio, with 
a brief description of its derivation and 
significance, referring to the risk char-
acteristics of both the assets and the 
liabilities of the insurer; 

(D) Actuarial opinion of the insurer’s 
Appointed Actuary certifying the ade-
quacy of the insurer’s reserves as re-
quired by New York State Insurance 
Department Regulation 126 and com-
parable regulations of other States; 
and 

(E) The insurer’s most recent SEC 
Form 10K and Form 10Q (stock compa-
nies only). 

(d) Alternative separate account ar-
rangements. (1) In general. An insurer 
must provide the plan fiduciary with 
the following additional information at 
the same time as the initial disclosure 
required under paragraph (c)(3) of this 
section: 

(i) A statement explaining the extent 
to which alternative contract arrange-
ments supported by assets of separate 
accounts of insurers are available to 
plans; 

(ii) A statement as to whether there 
is a right under the policy to transfer 
funds to a separate account and the 
terms governing any such right; and 

(iii) A statement explaining the ex-
tent to which general account con-
tracts and separate account contracts 

of the insurer may pose differing risks 
to the plan. 

(2) An insurer will be deemed to com-
ply with the requirements of paragraph 
(d)(1)(iii) of this section if the disclo-
sure provided to the plan includes the 
following statement:

a. Contractual arrangements sup-
ported by assets of separate accounts 
may pose differing risks to plans from 
contractual arrangements supported by 
assets of general accounts. Under a 
general account contract, the plan’s 
contributions or premiums are placed 
in the insurer’s general account and 
commingled with the insurer’s cor-
porate funds and assets (excluding sep-
arate accounts and special deposit 
funds). The insurance company com-
bines in its general account premiums 
received from all of its lines of busi-
ness. These premiums are pooled and 
invested by the insurer. General ac-
count assets in the aggregate support 
the insurer’s obligations under all of 
its insurance contracts, including (but 
not limited to) its individual and group 
life, health, disability, and annuity 
contracts. Experience rated general ac-
count policies may share in the experi-
ence of the general account through in-
terest credits, dividends, or rate ad-
justments, but assets in the general ac-
count are not segregated for the exclu-
sive benefit of any particular policy or 
obligation. General account assets are 
also available to the insurer for the 
conduct of its routine business activi-
ties, such as the payment of salaries, 
rent, other ordinary business expenses 
and dividends. 

b. An insurance company separate 
account is a segregated fund which is 
not commingled with the insurer’s gen-
eral assets. Depending on the par-
ticular terms of the separate account 
contract, income, expenses, gains and 
losses associated with the assets allo-
cated to a separate account may be 
credited to or charged against the sepa-
rate account without regard to other 
income, expenses, gains, or losses of 
the insurance company, and the invest-
ment results passed through directly to 
the policyholders. While most, if not 
all, general account investments are 
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maintained at book value, separate ac-
count investments are normally main-
tained at market value, which can fluc-
tuate according to market conditions. 
In large measure, the risks associated 
with a separate account contract de-
pend on the particular assets in the 
separate account. 

c. The plan’s legal rights vary under 
general and separate account con-
tracts. In general, an insurer is subject 
to ERISA’s fiduciary responsibility 
provisions with respect to the assets of 
a separate account (other than a sepa-
rate account registered under the In-
vestment Company Act of 1940) to the 
extent that the investment perform-
ance of such assets is passed directly 
through to the plan policyholders. 
ERISA requires insurers, in admin-
istering separate account assets, to act 
solely in the interest of the plan’s par-
ticipants and beneficiaries; prohibits 
self-dealing and conflicts of interest; 
and requires insurers to adhere to a 
prudent standard of care. In contrast, 
ERISA generally imposes less stringent 
standards in the administration of gen-
eral account contracts which were 
issued on or before December 31, 1998. 

d. On the other hand, State insurance 
regulation is typically more restrictive 
with respect to general accounts than 
separate accounts. However, State in-
surance regulation may not provide the 
same level of protection to plan policy-
holders as ERISA regulation. In addi-
tion, insurance company general ac-
count policies often include various 
guarantees under which the insurer as-
sumes risks relating to the funding and 
distribution of benefits. Insurers do not 
usually provide any guarantees with 
respect to the investment returns on 
assets held in separate accounts. Of 
course, the extent of any guarantees 
from any general account or separate 
account contract will depend upon the 
specific policy terms. 

e. Finally, separate accounts and 
general accounts pose differing risks in 
the event of the insurer’s insolvency. 
In the event of insolvency, funds in the 
general account are available to meet 
the claims of the insurer’s general 
creditors, after payment of amounts 
due under certain priority claims, in-
cluding amounts owed to its policy-
holders. Funds held in a separate ac-

count as reserves for its policy obliga-
tions, however, may be protected from 
the claims of creditors other than the 
policyholders participating in the sepa-
rate account. Whether separate ac-
count funds will be granted this protec-
tion will depend upon the terms of the 
applicable policies and the provisions 
of any applicable laws in effect at the 
time of insolvency.

(e) Termination procedures. Within 90 
days of written notice by a policy-
holder to an insurer, the insurer must 
permit the policyholder to exercise the 
right to terminate or discontinue the 
policy and to elect to receive without 
penalty either: 

(1) A lump sum payment representing 
all unallocated amounts in the accu-
mulation fund. For purposes of this 
paragraph (e)(1), the term penalty does 
not include a market value adjustment 
(as defined in paragraph (h)(7)of this 
section) or the recovery of costs actu-
ally incurred which would have been 
recovered by the insurer but for the 
termination or discontinuance of the 
policy, including any unliquidated ac-
quisition expenses, to the extent not 
previously recovered by the insurer; or 

(2) A book value payment of all 
unallocated amounts in the accumula-
tion fund under the policy in approxi-
mately equal annual installments, over 
a period of no longer than 10 years, to-
gether with interest computed at an 
annual rate which is no less than the 
annual rate which was credited to the 
accumulation fund under the policy as 
of the date of the contract termination 
or discontinuance, minus 1 percentage 
point. Notwithstanding paragraphs 
(e)(1) and (e)(2) of this section, the in-
surer may defer, for a period not to ex-
ceed 180 days, amounts required to be 
paid to a policyholder under this para-
graph for any period of time during 
which regular banking activities are 
suspended by State or federal authori-
ties, a national securities exchange is 
closed for trading (except for normal 
holiday closings), or the Securities and 
Exchange Commission has determined 
that a state of emergency exists which 
may make such determination and 
payment impractical. 
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(f) Insurer-initiated amendments. In the 
event the insurer makes an insurer-ini-
tiated amendment (as defined in para-
graph (h)(8) of this section), the insurer 
must provide written notice to the plan 
at least 60 days prior to the effective 
date of the insurer-initiated amend-
ment. The notice must contain a com-
plete description of the amendment 
and must inform the plan of its right 
to terminate or discontinue the policy 
and withdraw all unallocated funds 
without penalty by sending a written 
request within such 60 day period to 
the name and address contained in the 
notice. The plan must be offered the 
election to receive either a lump sum 
or an installment payment as described 
in paragraph (e)(1) and (e)(2) of this 
section. An insurer-initiated amend-
ment shall not apply to a contract if 
the plan fiduciary exercises its right to 
terminate or discontinue the contract 
within such 60 day period and to re-
ceive a lump sum or installment pay-
ment. 

(g) Prudence. An insurer shall manage 
those assets of the insurer which are 
assets of such insurer’s general account 
(irrespective of whether any such as-
sets are plan assets) with the care, 
skill, prudence and diligence under the 
circumstances then prevailing that a 
prudent man acting in a like capacity 
and familiar with such matters would 
use in the conduct of an enterprise of a 
like character and with like aims, tak-
ing into account all obligations sup-
ported by such enterprise. This pru-
dence standard applies to the conduct 
of all insurers with respect to policies 
issued to plans on or before December 
31, 1998, and differs from the prudence 
standard set forth in section 
404(a)(1)(B) of the Act. Under the pru-
dence standard provided in this para-
graph, prudence must be determined by 
reference to all of the obligations sup-
ported by the general account, not just 
the obligations owed to plan policy-
holders. The more stringent standard 
of prudence set forth in section 
404(a)(1)(B) of the Act continues to 
apply to any obligations which insurers 
may have as fiduciaries which do not 
arise from the management of general 
account assets, as well as to insurers’ 
management of plan assets maintained 
in separate accounts. The terms of this 

section do not modify or reduce the fi-
duciary obligations applicable to insur-
ers in connection with policies issued 
after December 31, 1998, which are sup-
ported by general account assets, in-
cluding the standard of prudence under 
section 404(a)(1)(B) of the Act. 

(h) Definitions. For purposes of this 
section: 

(1) An affiliate of an insurer means: 
(i) Any person, directly or indirectly, 

through one or more intermediaries, 
controlling, controlled by, or under 
common control with the insurer, 

(ii) Any officer of, director of, 5 per-
cent or more partner in, or highly com-
pensated employee (earning 5 percent 
or more of the yearly wages of the in-
surer) of, such insurer or of any person 
described in paragraph (h)(1)(i) of this 
section including in the case of an in-
surer, an insurance agent or broker 
thereof (whether or not such person is 
a common law employee) if such agent 
or broker is an employee described in 
this paragraph or if the gross income 
received by such agent or broker from 
such insurer exceeds 5 percent of such 
agent’s gross income from all sources 
for the year, and 

(iii) Any corporation, partnership, or 
unincorporated enterprise of which a 
person described in paragraph (h)(1)(ii) 
of this section is an officer, director, or 
a 5 percent or more partner. 

(2) The term control means the power 
to exercise a controlling influence over 
the management or policies of a person 
other than an individual. 

(3) The term guaranteed benefit policy 
means a policy described in section 
401(b)(2)(B) of the Act and any regula-
tions promulgated thereunder. 

(4) The term insurer means an insurer 
as described in section 401(b)(2)(A) of 
the Act. 

(5) The term accumulation fund means 
the aggregate net considerations (i.e., 
gross considerations less all deductions 
from such considerations) credited to 
the Transition Policy plus all addi-
tional amounts, including interest and 
dividends, credited to such Transition 
Policy less partial withdrawals, benefit 
payments and less all charges and fees 
imposed against this accumulated 
amount under the Transition Policy 
other than surrender charges and mar-
ket value adjustments. 
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(6) The term Transition Policy means: 
(i) A policy or contract of insurance 

(other than a guaranteed benefit pol-
icy) that is issued by an insurer to, or 
on behalf of, an employee benefit plan 
on or before December 31, 1998, and 
which is supported by the assets of the 
insurer’s general account. 

(ii) A policy will not fail to be a 
Transition Policy merely because the 
policy is amended or modified: 

(A) To comply with the requirements 
of section 401(c) of the Act and this sec-
tion; or 

(B) Pursuant to a merger, acquisi-
tion, demutualization, conversion, or 
reorganization authorized by applica-
ble State law, provided that the pre-
miums, policy guarantees, and the 
other terms and conditions of the pol-
icy remain the same, except that a 
membership interest in a mutual insur-
ance company may be eliminated from 
the policy in exchange for separate 
consideration (e.g., shares of stock or 
policy credits). 

(7) For purposes of this section, the 
term market value adjustment means an 
adjustment to the book value of the ac-
cumulation fund to accurately reflect 
the effect on the value of the accumu-
lation fund of its liquidation in the pre-
vailing market for fixed income obliga-
tions, taking into account the future 
cash flows that were anticipated under 
the policy. An adjustment is a market 
value adjustment within the meaning of 
this definition only if the insurer has 
determined the amount of the adjust-
ment pursuant to a method which was 
previously disclosed to the policy-
holder in accordance with paragraph 
(c)(3)(i)(D) of this section, and the 
method permits both upward and down-
ward adjustments to the book value of 
the accumulation fund. 

(8) The term insurer-initiated amend-
ment is defined in paragraphs (h)(8)(i), 
(ii) and (iii) of this section as: 

(i) An amendment to a Transition 
Policy made by an insurer pursuant to 
a unilateral right to amend the policy 
terms that would have a material ad-
verse effect on the policyholder; or 

(ii) Any of the following unilateral 
changes in the insurer’s conduct or 
practices with respect to the policy-
holder or the accumulation fund under 
the policy that result in a material re-

duction of existing or future benefits 
under the policy, a material reduction 
in the value of the policy or a material 
increase in the cost of financing the 
plan or plan benefits: 

(A) A change in the methodology for 
assessing fees, expenses, or other 
charges against the accumulation fund 
or the policyholder; 

(B) A change in the methodology 
used for allocating income between 
lines of business, or product classes 
within a line of business; 

(C) A change in the methodology 
used for determining the rate of return 
to be credited to the accumulation 
fund under the policy; 

(D) A change in the methodology 
used for determining the amount of 
any fees, charges, expenses, or market 
value adjustments applicable to the ac-
cumulation fund under the policy in 
connection with the termination of the 
contract or withdrawal from the accu-
mulation fund; 

(E) A change in the dividend class to 
which the policy or contract is as-
signed; 

(F) A change in the policyholder’s 
rights in connection with the termi-
nation of the policy, withdrawal of 
funds or the purchase of annuities for 
plan participants; and 

(G) A change in the annuity purchase 
rates guaranteed under the terms of 
the contract or policy, unless the new 
rates are more favorable for the policy-
holder. 

(iii) For purposes of this definition, 
an insurer-initiated amendment is ma-
terial if a prudent fiduciary could rea-
sonably conclude that the amendment 
should be considered in determining 
how or whether to exercise any rights 
with respect to the policy, including 
termination rights. 

(iv) For purposes of this definition, 
the following amendments or changes 
are not insurer-initiated amendments: 

(A) Any amendment or change which 
is made with the affirmative consent of 
the policyholder; 

(B) Any amendment or change which 
is made in order to comply with the re-
quirements of section 401(c) of the Act 
and this section; or 

(C) Any amendment or change which 
is made pursuant to a merger, acquisi-
tion, demutualization, conversion, or 
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reorganization authorized by applica-
ble State law, provided that the pre-
miums, policy guarantees, and the 
other terms and conditions of the pol-
icy remain the same, except that a 
membership interest in a mutual insur-
ance company may be eliminated from 
the policy in exchange for separate 
consideration (e.g., shares of stock or 
policy credits). 

(i) Limitation on liability. (1) No person 
shall be subject to liability under Parts 
1 and 4 of Title I of the Act or section 
4975 of the Internal Revenue Code of 
1986 for conduct which occurred prior 
to the applicability dates of the regula-
tion on the basis of a claim that the as-
sets of an insurer (other than plan as-
sets held in a separate account) con-
stitute plan assets. Notwithstanding 
the provisions of this paragraph (i)(1), 
this section shall not: 

(i) Apply to an action brought by the 
Secretary of Labor pursuant to para-
graphs (2) or (5) of section 502(a) of 
ERISA for a breach of fiduciary respon-
sibility which would also constitute a 
violation of Federal or State criminal 
law; 

(ii) Preclude the application of any 
Federal criminal law; or 

(iii) Apply to any civil action com-
menced before November 7, 1995. 

(2) Nothing in this section relieves 
any person from any State law regu-
lating insurance which imposes addi-
tional obligations or duties upon insur-
ers to the extent not inconsistent with 
the provisions of this section. There-
fore, nothing in this section should be 
construed to preclude a State from re-
quiring insurers to make additional 
disclosures to policyholders, including 
plans. Nor does this section prohibit a 
State from imposing additional sub-
stantive requirements with respect to 
the management of general accounts or 
from otherwise regulating the relation-
ship between the policyholder and the 
insurer to the extent not inconsistent 
with the provisions of this section. 

(3) Nothing in this section precludes 
any claim against an insurer or other 
person for violations of the Act which 
do not require a finding that the under-
lying assets of a general account con-
stitute plan assets, regardless of 
whether the violation relates to a 
Transition Policy. 

(4) If the requirements in paragraphs 
(c) through (f) of this section are not 
met with respect to a plan that has 
purchased or acquired a Transition 
Policy, and the insurer has not cured 
the non-compliance through satisfac-
tion of the requirements in paragraph 
(i)(5) of this section, the plan’s assets 
include an undivided interest in the un-
derlying assets of the insurer’s general 
account for that period of time for 
which the requirements are not met. 
However, an insurer’s failure to comply 
with the requirements of this section 
with respect to any particular Transi-
tion Policy will not result in the un-
derlying assets of the general account 
constituting plan assets with respect 
to other Transition Policies if the in-
surer is otherwise in compliance with 
the requirements contained in this sec-
tion. 

(5) Notwithstanding paragraphs (a)(2) 
and (i)(4) of this section, a plan’s assets 
will not include an undivided interest 
in the underlying assets of the insur-
er’s general account if the insurer 
made reasonable and good faith at-
tempts at compliance with each of the 
requirements of paragraphs (c) through 
(f) of this section, and meets each of 
the following conditions: 

(i) The insurer has in place written 
procedures that are reasonably de-
signed to assure compliance with the 
requirements of paragraphs (c) through 
(f) of this section, including procedures 
reasonably designed to detect any in-
stances of non-compliance. 

(ii) No later than 60 days following 
the earlier of the insurer’s detection of 
an instance of non-compliance or the 
receipt of written notice of non-compli-
ance from the plan, the insurer com-
plies with the requirements of para-
graphs (c) through (f) of this section. If 
the insurer has failed to pay a plan the 
amounts required under paragraphs (e) 
or (f) of this section within 90 days of 
receiving written notice of termination 
or discontinuance of the policy, the in-
surer must make all corrections and 
adjustments necessary to restore to 
the plan the full amounts that the plan 
would have received but for the insur-
er’s non-compliance within the applica-
ble 60 day period; and 
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(iii) The insurer makes the plan 
whole for any losses resulting from the 
non-compliance as follows: 

(A) If the insurer has failed to com-
ply with the disclosure or notice re-
quirements set forth in paragraphs (c), 
(d) and (f) of this section, then the in-
surer must make the plan whole for 
any losses resulting from its non-com-
pliance within the earlier of 60 days of 
detection by the insurer or sixty days 
following the receipt of written notice 
from the plan; and 

(B) If the insurer has failed to pay a 
plan any amounts required under para-
graphs (e) or (f) of this section within 
90 days of receiving written notice of 
termination or discontinuance of the 
policy, the insurer must pay to the 
plan interest on any amounts restored 
pursuant to paragraph (i)(5)(ii) of this 
section at the ‘‘underpayment rate’’ as 
set forth in 26 U.S.C. sections 6621 and 
6622. Such interest must be paid within 
the earlier of 60 days of detection by 
the insurer or sixty days following re-
ceipt of written notice of non-compli-
ance from the plan. 

(j) Applicability dates. (1) In general. 
Except as provided in paragraphs (j)(2) 
through (4) of this section, this section 
is applicable on July 5, 2001. 

(2) Paragraph (c) relating to initial 
disclosures and paragraph (d) relating 
to separate account disclosures are ap-
plicable on July 5, 2000. 

(3) The first annual disclosure re-
quired under paragraph(c)(4) of this 
section shall be provided to each plan 
not later than 18 months following 
January 5, 2000. 

(4) Paragraph (f), relating to insurer-
initiated amendments, is applicable on 
January 5, 2000. 

(k) Effective date. This section is ef-
fective January 5, 2000. 

[65 FR 639, Jan. 5, 2000]

§ 2550.403a–1 Establishment of trust. 
(a) In general. Except as otherwise 

provided in § 403b–1, all assets of an em-
ployee benefit plan shall be held in 
trust by one or more trustees pursuant 
to a written trust instrument. 

(b) Specific applications. (1) The re-
quirements of paragraph (a) of this sec-
tion will not fail to be satisfied merely 
because securities of a plan are held in 
the name of a nominee or in street 

name, provided such securities are held 
on behalf of the plan by: 

(i) A bank or trust company that is 
subject to supervision by the United 
States or a State, or a nominee of such 
bank or trust company; 

(ii) A broker or dealer registered 
under the Securities Exchange Act of 
1934, or a nominee of such broker or 
dealer; or 

(iii) A ‘‘clearing agency,’’ as defined 
in section 3(a)(23) of the Securities Ex-
change Act of 1934, or its nominee. 

(2) Where a corporation described in 
section 501(c)(2) of the Internal Rev-
enue Code holds property on behalf of a 
plan, the requirements of paragraph (a) 
of this section are satisfied with re-
spect to such property if all the stock 
of such corporation is held in trust on 
behalf of the plan by one or more trust-
ees. 

(3) If the assets of an entity in which 
a plan invests include plan assets by 
reason of the plan’s investment in the 
entity, the requirements of paragraph 
(a) of this section are satisfied with re-
spect to such investment if the indicia 
of ownership of the plan’s interest in 
the entity are held in trust on behalf of 
the plan by one or more trustees. 

(c) Requirements concerning trustees. 
The trustee or trustees referred to in 
paragraphs (a) and (b) shall be either 
named in the trust instrument or in 
the plan instrument described in sec-
tion 402(a) of the Act, or appointed by 
a person who is a named fiduciary 
(within the meaning of section 402(a)(2) 
of the Act). Upon acceptance of being 
named or appointed, the trustee or 
trustees shall have exclusive authority 
and discretion to manage and control 
the assets of the plan, except to the ex-
tent that: 

(1) The plan instrument or the trust 
instrument expressly provides that the 
trustee or trustees are subject to the 
direction of a named fiduciary who is 
not a trustee, in which case the trust-
ees shall be subject to the proper direc-
tions of such fiduciary which are made 
in accordance with the terms of the 
plan and which are not contrary to the 
provisions of title I of the Act of chap-
ter XXV of this title, or 
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(2) Authority to manage, acquire or 
dispose of assets of the plan is dele-
gated to one or more investment man-
agers (within the meaning of section 
3(38) of the Act) pursuant to section 
402(c)(3) of the Act. 

[47 FR 21247, May 18, 1982]

§ 2550.403b–1 Exemptions from trust 
requirement. 

(a) Statutory exemptions. The require-
ments of section 403(a) of the Act and 
section 403a–1 shall not apply— 

(1) To any assets of a plan which con-
sist of insurance contracts or policies 
issued by an insurance company quali-
fied to do business in a State; 

(2) To any assets of such an insurance 
company or any assets of a plan which 
are held by such an insurance com-
pany; 

(3) To a plan— 
(i) Some or all of the participants of 

which are employees described in sec-
tion 401(c)(1) of the Internal Revenue 
Code of 1954; or 

(ii) Which consists of one or more in-
dividual retirement accounts described 
in section 408 of the Internal Revenue 
Code of 1954. To the extent that such 
plan’s assets are held in one or more 
custodial accounts which qualify under 
section 401(f) or 408(h) of such Code, 
whichever is applicable; 

(4) To a contract established and 
maintained under section 403(b) of the 
Internal Revenue Code of 1954 to the 
extent that the assets of the contract 
are held in one or more custodial ac-
counts pursuant to section 403(b)(7) of 
such Code. 

(5) To any plan, fund or program 
under which an employer, all of whose 
stock is directly or indirectly owned by 
employees, former employees or their 
beneficiaries, proposes through an un-
funded arrangement to compensate re-
tired employees for benefits which 
were forfeited by such employees under 
a pension plan maintained by a former 
employer prior to the date such pen-
sion plan became subject to the Act. 

[47 FR 21247, May 18, 1982]

§ 2550.404a–1 Investment duties. 
(a) In general. Section 404(a)(1)(B) of 

the Employee Retirement Income Se-
curity Act of 1974 (the Act) provides, in 

part, that a fiduciary shall discharge 
his duties with respect to a plan with 
the care, skill, prudence, and diligence 
under the circumstances then pre-
vailing that a prudent man acting in a 
like capacity and familiar with such 
matters would use in the conduct of an 
enterprise of a like character and with 
like aims. 

(b) Investment duties. (1) With regard 
to an investment or investment course 
of action taken by a fiduciary of an 
employee benefit plan pursuant to his 
investmemt duties, the requirements of 
section 404(a)(1)(B) of the Act set forth 
in subsection (a) of this section are sat-
isfied if the fiduciary: 

(i) Has given appropriate consider-
ation to those facts and circumstances 
that, given the scope of such fidu-
ciary’s investment duties, the fiduciary 
knows or should know are relevant to 
the particular investment or invest-
ment course of action involved, includ-
ing the role the investment or invest-
ment course of action plays in that 
portion of the plan’s investment port-
folio with respect to which the fidu-
ciary has investment duties; and 

(ii) Has acted accordingly. 
(2) For purposes of paragraph (b)(1) of 

this section, ‘‘appropriate consider-
ation’’ shall include, but is not nec-
essarily limited to, 

(i) A determination by the fiduciary 
that the particular investment or in-
vestment course of action is reasonably 
designed, as part of the portfolio (or, 
where applicable, that portion of the 
plan portfolio with respect to which 
the fiduciary has investment duties), 
to further the purposes of the plan, 
taking into consideration the risk of 
loss and the opportunity for gain (or 
other return) associated with the in-
vestment or investment course of ac-
tion, and 

(ii) Consideration of the following 
factors as they relate to such portion 
of the portfolio: 

(A) The composition of the portfolio 
with regard to diversification; 

(B) The liquidity and current return 
of the portfolio relative to the antici-
pated cash flow requirements of the 
plan; and 

(C) The projected return of the port-
folio relative to the funding objectives 
of the plan. 
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(3) An investment manager ap-
pointed, pursuant to the provisions of 
section 402(c)(3) of the Act, to manage 
all or part of the assets of a plan, may, 
for purposes of compliance with the 
provisions of paragraphs (b)(1) and (2) 
of this section, rely on, and act upon 
the basis of, information pertaining to 
the plan provided by or at the direction 
of the appointing fiduciary, if— 

(i) Such information is provided for 
the stated purpose of assisting the 
manager in the performance of his in-
vestment duties, and 

(ii) The manager does not know and 
has no reason to know that the infor-
mation is incorrect. 

(c) Definitions. For purposes of this 
section: 

(1) The term investment duties means 
any duties imposed upon, or assumed 
or undertaken by, a person in connec-
tion with the investment of plan assets 
which make or will make such person a 
fiduciary of an employee benefit plan 
or which are performed by such person 
as a fiduciary of an employee benefit 
plan as defined in section 3(21)(A)(i) or 
(ii) of the Act. 

(2) The term investment course of ac-
tion means any series or program of in-
vestments or actions related to a fidu-
ciary’s performance of his investment 
duties. 

(3) The term plan means an employee 
benefit plan to which title I of the Act 
applies. 

[44 FR 37225, June 26, 1979]

§ 2550.404b–1 Maintenance of the indi-
cia of ownership of plan assets out-
side the jurisdiction of the district 
courts of the United States. 

(a) No fiduciary may maintain the in-
dicia of ownership of any assets of a 
plan outside the jurisdiction of the dis-
trict courts of the United States, un-
less: 

(1) Such assets are: 
(i) Securities issued by a person, as 

defined in section 3(9) of the Employee 
Retirement Income Security Act of 
1974 (Act) (other than an individual), 
which is not organized under the laws 
of the United States or a State and 
does not have its principal place of 
business within the United States; 

(ii) Securities issued by a govern-
ment other than the government of the 

United States or of a State, or any po-
litical subdivision, agency or instru-
mentality of such a government; 

(iii) Securities issued by a person, as 
defined in section 3(9) of the Act (other 
than an individual), the principal trad-
ing market for which securities is out-
side the jurisdiction of the district 
courts of the United States; or 

(iv) Currency issued by a government 
other than the government of the 
United States if such currency is main-
tained outside the jurisdiction of the 
district courts of the United States 
solely as an incident to the purchase, 
sale or maintenance of securities de-
scribed in paragraph (a)(1) of this sec-
tion; and 

(2)(i) Such assets are under the man-
agement and control of a fiduciary 
which is a corporation or partnership 
organized under the laws of the United 
States or a State, which fiduciary has 
its principal place of business within 
the United States and which is— 

(A) A bank as defined in section 202 
(a)(2) of the Investment Advisers Act of 
1940 that has, as of the last day of its 
most recent fiscal year, equity capital 
in excess of $1,000,000; 

(B) An insurance company which is 
qualified under the laws of more than 
one State to manage, acquire, or dis-
pose of any asset of a plan, which com-
pany has, as of the last day of its most 
recent fiscal year, net worth in excess 
of $1,000,000 and which is subject to su-
pervision and examination by the State 
authority having supervision over in-
surance companies; or 

(C) An investment adviser registered 
under the Investment Advisers Act of 
1940 that has, as of the last day of its 
most recent fiscal year, total client as-
sets under its management and control 
in excess $50,000,000 and either 

(1) Shareholders’ or partners’ equity 
in excess of $750,000 or 

(2) All of its obligations and liabil-
ities assumed or guaranteed by a per-
son described in paragraph (a)(2)(i)(A), 
(B), or (C)(1) or (a)(2)(ii)(A)(2) of this 
section; or 

(ii) Such indicia of ownership are ei-
ther 

(A) In the physical possession of, or, 
as a result of normal business oper-
ations, are in transit to the physical 

VerDate Sep<04>2002 09:01 Sep 13, 2002 Jkt 197111 PO 00000 Frm 00484 Fmt 8010 Sfmt 8010 Y:\SGML\197111T.XXX 197111T



485

Pension and Welfare Benefits Admin., Labor § 2550.404c–1 

possession of, a person which is orga-
nized under the laws of the United 
States or a State, which person has its 
principal place of business in the 
United States and which is— 

(1) A bank as defined in section 
202(a)(2) of the Investment Advisers 
Act of 1940 that has, as of the last day 
of its most recent fiscal year, equity 
capital in excess of $1,000,000; 

(2) A broker or dealer registered 
under the Securities Exchange Act of 
1934 that has, as of the last day of its 
most recent fiscal year, net worth in 
excess of $750,000; or 

(3) A broker or dealer registered 
under the Securities Exchange Act of 
1934 that has all of its obligations and 
liabilities assumed or guaranteed by a 
person described in paragraph 
(a)(2)(i)(A), (B), or (C)(1) or 
(a)(2)(ii)(A)(2) of this section; or 

(B) Maintained by a broker or dealer, 
described in paragraph (a)(2)(ii)(A)(2) or 
(3) of this section, in the custody of an 
entity designated by the Securities and 
Exchange Commission as a ‘‘satisfac-
tory control location’’ with respect to 
such broker or dealer pursuant to Rule 
15c3–3 under the Securities Exchange 
Act of 1934, provided that: 

(1) Such entity holds the indicia of 
ownership as agent for the broker or 
dealer, and 

(2) Such broker or dealer is liable to 
the plan to the same extent it would be 
if it retained the physical possession of 
the indicia of ownership pursuant to 
paragraph (a)(2)(ii)(A) of this section. 

(C) Maintained by a bank described 
in paragraph (a)(2)(ii)(A)(1), in the cus-
tody of an entity that is a foreign secu-
rities depository, foreign clearing 
agency which acts as a securities de-
pository, or foreign bank, which entity 
is supervised or regulated by a govern-
ment agency or regulatory authority 
in the foreign jurisdiction having au-
thority over such depositories, clearing 
agencies or banks, provided that: 

(1) The foreign entity holds the indi-
cia of ownership as agent for the bank; 

(2) The bank is liable to the plan to 
the same extent it would be if it re-
tained the physical possession of the 
indicia of ownership within the United 
States; 

(3) The indicia of ownership are not 
subject to any right, charge, security 

interest, lien or claim of any kind in 
favor of the foreign entity except for 
their safe custody or administration; 

(4) Beneficial ownership of the assets 
represented by the indicia of ownership 
is freely transferable without the pay-
ment of money or value other than for 
safe custody or administration; and 

(5) Upon request by the plan fidu-
ciary who is responsible for the selec-
tion and retention of the bank, the 
bank identifies to such fiduciary the 
name, address and principal place of 
business of the foreign entity which 
acts as custodian for the plan pursuant 
to this paragraph (a)(2)(ii)(C), and the 
name and address of the governmental 
agency or other regulatory authority 
that supervises or regulates that for-
eign entity. 

(b) Notwithstanding any requirement 
of paragraph (a) of this section, a fidu-
ciary with respect to a plan may main-
tain in Canada the indicia of ownership 
of plan assets which are attributable to 
a contribution made on behalf of a plan 
participant who is a citizen or resident 
of Canada, if such indicia of ownership 
must remain in Canada in order for the 
plan to qualify for and maintain tax 
exempt status under the laws of Can-
ada or to comply with other applicable 
laws of Canada or any Province of Can-
ada. 

(c) For purposes of this regulation: 
(1) The term management and control 

means the power to direct the acquisi-
tion or disposition through purchase, 
sale, pledging, or other means; and 

(2) The term depository means any 
company, or agency or instrumentality 
of government, that acts as a custodian 
of securities in connection with a sys-
tem for the central handling of securi-
ties whereby all securities of a par-
ticular class or series of any issuer de-
posited within the system are treated 
as fungible and may be transferred, 
loaned, or pledged by bookkeeping 
entry without physical delivery of se-
curities certificates. 

[42 FR 54124, Oct. 4, 1977, as amended at 46 FR 
1267, Jan. 6, 1981]

§ 2550.404c–1 ERISA section 404(c) 
plans. 

(a) In general. (1) Section 404(c) of the 
Employee Retirement Income Security 
Act of 1974 (ERISA or the Act) provides 
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that if a pension plan that provides for 
individual accounts permits a partici-
pant or beneficiary to exercise control 
over assets in his account and that par-
ticipant or beneficiary in fact exercises 
control over assets in his account, then 
the participant or beneficiary shall not 
be deemed to be a fiduciary by reason 
of his exercise of control and no person 
who is otherwise a fiduciary shall be 
liable for any loss, or by reason of any 
breach, which results from such exer-
cise of control. This section describes 
the kinds of plans that are ‘‘ERISA 
section 404(c) plans,’’ the cir-
cumstances in which a participant or 
beneficiary is considered to have exer-
cised independent control over the as-
sets in his account as contemplated by 
section 404(c), and the consequences of 
a participant’s or beneficiary’s exercise 
of control. 

(2) The standards set forth in this 
section are applicable solely for the 
purpose of determining whether a plan 
is an ERISA section 404(c) plan and 
whether a particular transaction en-
gaged in by a participant or beneficiary 
of such plan is afforded relief by sec-
tion 404(c). Such standards, therefore, 
are not intended to be applied in deter-
mining whether, or to what extent, a 
plan which does not meet the require-
ments for an ERISA section 404(c) plan 
or a fiduciary with respect to such a 
plan satisfies the fiduciary responsi-
bility or other provisions of title I of 
the Act. 

(b) ERISA section 404(c) plans—(1) In 
general. An ‘‘ERISA section 404(c) 
Plan’’ is an individual account plan de-
scribed in section 3(34) of the Act that: 

(i) Provides an opportunity for a par-
ticipant or beneficiary to exercise con-
trol over assets in his individual ac-
count (see paragraph (b)(2) of this sec-
tion); and 

(ii) Provides a participant or bene-
ficiary an opportunity to choose, from 
a broad range of investment alter-
natives, the manner in which some or 
all of the assets in his account are in-
vested (see paragraph (b)(3) of this sec-
tion). 

(2) Opportunity to exercise control. (i) a 
plan provides a participant or bene-
ficiary an opportunity to exercise con-
trol over assets in his account only if: 

(A) Under the terms of the plan, the 
participant or beneficiary has a reason-
able opportunity to give investment in-
structions (in writing or otherwise, 
with opportunity to obtain written 
confirmation of such instructions) to 
an identified plan fiduciary who is obli-
gated to comply with such instructions 
except as otherwise provided in para-
graph (b)(2)(ii)(B) and (d)(2)(ii) of this 
section; and 

(B) The participant or beneficiary is 
provided or has the opportunity to ob-
tain sufficient information to make in-
formed decisions with regard to invest-
ment alternatives available under the 
plan, and incidents of ownership appur-
tenant to such investments. For pur-
poses of this subparagraph, a partici-
pant or beneficiary will not be consid-
ered to have sufficient investment in-
formation unless— 

(1) The participant or beneficiary is 
provided by an identified plan fiduciary 
(or a person or persons designated by 
the plan fiduciary to act on his behalf): 

(i) An explanation that the plan is in-
tended to constitute a plan described in 
section 404(c) of the Employee Retire-
ment Income Security Act, and title 29 
of the Code of Federal Regulations, 
§ 2550.440c–1, and that the fiduciaries of 
the plan may be relieved of liability for 
any losses which are the direct and 
necessary result of investment instruc-
tions given by such participant or ben-
eficiary; 

(ii) A description of the investment 
alternatives available under the plan 
and, with respect to each designated 
investment alternative, a general de-
scription of the investment objectives 
and risk and return characteristics of 
each such alternative, including infor-
mation relating to the type and diver-
sification of assets comprising the 
portfolio of the designed investment al-
ternative; 

(iii) Identification of any designated 
investment managers; 

(iv) An explanation of the cir-
cumstances under which participants 
and beneficiaries may give investment 
instructions and explanation of any 
specified limitations on such instruc-
tions under the terms of the plan, in-
cluding any restrictions on transfer to 
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or from a designated investment alter-
native, and any restrictions on the ex-
ercise of voting, tender and similar 
rights appurtenant to a participant’s 
or beneficiary’s investment in an in-
vestment alternative; 

(v) A description of any transaction 
fees and expenses which affect the par-
ticipant’s or beneficiary’s account bal-
ance in connection with purchases or 
sales of interests in investment alter-
natives (e.g., commissions, sales load, 
deferred sales charges, redemption or 
exchange fees); 

(vi) The name, address, and phone 
number of the plan fiduciary (and, if 
applicable, the person or persons des-
ignated by the plan fiduciary to act on 
his behalf) responsible for providing 
the information described in paragraph 
(b)(2)(i)(B)(2) upon request of a partici-
pant or beneficiary and a description of 
the information described in paragraph 
(b)(2)(i)(B)(2) which may be obtained on 
request; 

(vii) In the case of plans which offer 
an investment alternative which is de-
signed to permit a participant or bene-
ficiary to directly or indirectly acquire 
or sell any employer security (em-
ployer security alternative), a descrip-
tion of the procedures established to 
provide for the confidentiality of infor-
mation relating to the purchase, hold-
ing and sale of employer securities, and 
the exercise of voting, tender and simi-
lar rights, by participants and bene-
ficiaries, and the name, address and 
phone number of the plan fiduciary re-
sponsible for monitoring compliance 
with the procedures (see paragraphs 
(d)(2)(ii)(E)(4)(vii), (viii) and (ix) of this 
section); and 

(viii) In the case of an investment al-
ternative which is subject to the Secu-
rities Act of 1933, and in which the par-
ticipant or beneficiary has no assets in-
vested, immediately following the par-
ticipant’s or beneficiary’s initial in-
vestment, a copy of the most recent 
prospectus provided to the plan. This 
condition will be deemed satisfied if 
the participant or beneficiary has been 
provided with a copy of such most re-
cent prospectus immediately prior to 
the participant’s or beneficiary’s ini-
tial investment in such alternative; 

(ix) Subsequent to an investment in a 
investment alternative, any materials 

provided to the plan relating to the ex-
ercise of voting, tender or similar 
rights which are incidental to the hold-
ing in the account of the participant or 
beneficiary of an ownership interest in 
such alternative to the extent that 
such rights are passed through to par-
ticipants and beneficiaries under the 
terms of the plan, as well as a descrip-
tion of or reference to plan provisions 
relating to the exercise of voting, ten-
der or similar rights. 

(2) The participants or beneficiary is 
provided by the identified plan fidu-
ciary (or a person or persons des-
ignated by the plan fiduciary to act on 
his behalf), either directly or upon re-
quest, the following information, which 
shall be based on the latest informa-
tion available to the plan: 

(i) A description of the annual oper-
ating expenses of each designated in-
vestment alternative (e.g., investment 
management fees, administrative fees, 
transaction costs) which reduce the 
rate of return to participants and bene-
ficiaries, and the aggregate amount of 
such expenses expressed as a percent-
age of average net assets of the des-
ignated investment alternative; 

(ii) Copies of any prospectuses, finan-
cial statements and reports, and of any 
other materials relating to the invest-
ment alternatives available under the 
plan, to the extent such information is 
provided to the plan; 

(iii) A list of the assets comprising 
the portfolio of each designated invest-
ment altenaive which constitute plan 
assets within the meaning of 29 CFR 
2510.3–101, the value of each such asset 
(or the proportion of the investment al-
ternative which it comprises), and, 
with respect to each such asset which 
is a fixed rate investment contract 
issued by a bank, savings and loan as-
sociation or insurance company, the 
name of the issuer of the contract, the 
term of the contract and the rate of re-
turn on the contract; 

(iv) Information concerning the value 
of shares or units in designated invest-
ment alternatives available to partici-
pants and beneficiaries under the plan, 
as well as the past and current invest-
ment performance of such alternatives, 
determined, net of expenses, on a rea-
sonable and consistent basis; and 
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(v) Information concerning the value 
of shares or units in designated invest-
ment alternatives held in the account 
of the participant or beneficiary. 

(ii) A plan does not fail to provide an 
opportunity for a participant or bene-
ficiary to exercise control over his in-
dividual account merely because it— 

(A) Imposes charges for reasonable ex-
penses. A plan may charge participants’ 
and beneficiaries’ accounts for the rea-
sonable expenses of carrying out in-
vestment instructions, provided that 
procedures are established under the 
plan to periodically inform such par-
ticipants and beneficiaries of actual ex-
penses incurred with respect to their 
respective individual accounts; 

(B) Permits a fiduciary to decline to im-
plement investment instructions by par-
ticipants and beneficiaries. A fiduciary 
may decline to implement participant 
and beneficiary instructions which are 
described at paragraph (d)(2)(ii) of this 
section, as well as instructions speci-
fied in the plan, including instruc-
tions— 

(1) Which would result in a prohibited 
transaction described in ERISA section 
406 or section 4975 of the Internal Rev-
enue Code, and 

(2) Which would generate income 
that would be taxable to the plan; 

(C) Imposes reasonable restrictions on 
frequency of investment instructions. A 
plan may impose reasonable restric-
tions on the frequency with which par-
ticipants and beneficiaries may give in-
vestment instructions. In no event, 
however, is such a restriction reason-
able unless, with respect to each in-
vestment alternative made available 
by the plan, it permits participants and 
beneficiaries to give investment in-
structions with a frequency which is 
appropriate in light of the market vol-
atility to which the investment alter-
native may reasonably be expected to 
be subject, provided that— 

(1) At least three of the investment 
alternatives made available pursuant 
to the requirements of paragraph 
(b)(3)(i)(B) of this section, which con-
stitute a broad range of investment al-
ternatives, Permit participants and 
beneficiaries to give investment in-
structions no less frequently than once 
within any three month period; and 

(2)(i) At least one of the investment 
alternatives meeting the requirements 
of paragraph (b)(2)(ii)(C)(1) of this sec-
tion permits participants and bene-
ficiaries to give investment instruc-
tions with regard to transfers into the 
investment alternative as frequently as 
participants and beneficiaries are per-
mitted to give investment instructions 
with respect to any investment alter-
native made available by the plan 
which permits participants and bene-
ficiaries to give investment instruc-
tions more frequently than once within 
any three month period; or 

(ii) With respect to each investment 
alternative which permits participants 
and beneficiaries to give investment 
instructions more frequently than once 
within any three month period, partici-
pants and beneficiaries are permitted 
to direct their investments from such 
alternative into an income producing, 
low risk, liquid fund, subfund, or ac-
count as frequently as they are per-
mitted to give investment instructions 
with respect to each such alternative 
and, with respect to such fund, subfund 
or account, participants and bene-
ficiaries are permitted to direct invest-
ments from the fund, subfund or ac-
count to an investment alternative 
meeting the requirements of paragraph 
(b)(2)(ii)(C)(1) as frequently as they are 
permitted to give investment instruc-
tions with respect to that investment 
alternative; and 

(3) With respect to transfers from an 
investment alternative which is de-
signed to permit a participant or bene-
ficiary to directly or indirectly acquire 
or sell any employer security (em-
ployer security alternative) either: 

(i) All of the investment alternatives 
meeting the requirements of paragraph 
(b)(2)(ii)(C)(1) of this section must per-
mit participants and beneficiaries to 
give investment instructions with re-
gard to transfers into each of the in-
vestment alternatives as frequently as 
participants and beneficiaries are per-
mitted to give investment instructions 
with respect to the employer security 
alternative; or 

(ii) Participants and beneficiaries are 
permitted to direct their investments 
from each employer security alter-
native into an income producing, low 
risk, liquid fund, subfund, or account 
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as frequently as they are permitted to 
give investment instructions with re-
spect to such employer security alter-
native and, with respect to such fund, 
subfund, or account, participants and 
beneficiaries are permitted to direct 
investments from the fund, subfund or 
account to each investment alternative 
meeting the requirements of paragraph 
(b)(2)(ii)(C)(1) as frequently as they are 
permitted to give investment instruc-
tions with respect to each such invest-
ment alternative. 

(iii) Paragraph (c) of this section de-
scribes the circumstances under which 
a participant or beneficiary will be 
considered to have exercised inde-
pendent control with respect to a par-
ticular transaction. 

(3) Broad range of investment alter-
natives. (i) A plan offers a broad range 
of investment alternatives only if the 
available investment alternatives are 
sufficient to provide the participant or 
beneficiary with a reasonable oppor-
tunity to: 

(A) Materially affect the potential 
return on amounts in his individual ac-
count with respect to which he is per-
mitted to exercise control and the de-
gree of risk to which such amounts are 
subject; 

(B) Choose from at least three invest-
ment alternatives: 

(1) Each of which is diversified; 
(2) Each of which has materially dif-

ferent risk and return characteristics; 
(3) Which in the aggregate enable the 

participant or beneficiary by choosing 
among them to achieve a portfolio with 
aggregate risk and return characteris-
tics at any point within the range nor-
mally appropriate for the participant 
or beneficiary; and 

(4) Each of which when combined 
with investments in the other alter-
natives tends to minimize through di-
versification the overall risk of a par-
ticipant’s or beneficiary’s portfolio; 

(C) Diversify the investment of that 
portion of his individual account with 
respect to which he is permitted to ex-
ercise control so as to minimize the 
risk of large losses, taking into ac-
count the nature of the plan and the 
size of participants’ or beneficiaries’ 
accounts. In determining whether a 
plan provides the participant or bene-
ficiary with a reasonable opportunity 

to diversify his investments, the na-
ture of the investment alternatives of-
fered by the plan and the size of the 
portion of the individual’s account over 
which he is permitted to exercise con-
trol must be considered. Where such 
portion of the account of any partici-
pant or beneficiary is so limited in size 
that the opportunity to invest in look-
through investment vehicles is the 
only prudent means to assure an oppor-
tunity to achieve appropriate diver-
sification, a plan may satisfy the re-
quirements of this paragraph only by 
offering look-through investment vehi-
cles. 

(ii) Diversification and look-through in-
vestment vehicles. Where look-through 
investment vehicles are available as in-
vestment alternatives to participants 
and beneficiaries, the underlying in-
vestments of the look-through invest-
ment vehicles shall be considered in de-
termining whether the plan satisfies 
the requirements of subparagraphs 
(b)(3)(i)(B) and (b)(3)(i)(C). 

(c) Exercise of control—(1) In general. 
(i) Sections 404(c)(1) and 404(c)(2) of the 
Act and paragraphs (a) and (d) of this 
section apply only with respect to a 
transaction where a participant or ben-
eficiary has exercised independent con-
trol in fact with respect to the invest-
ment of assets in his individual ac-
count under an ERISA section 404(c) 
plan. 

(ii) For purposes of sections 404(c)(1) 
and 4040(c)(2) of the Act and paragraphs 
(a) and (d) of this section, a participant 
or beneficiary will be deemed to have 
exercised control with respect to the 
exercise of voting, tender and similar 
rights appurtenant to the participant’s 
or beneficiary’s ownership interest in 
an investment alternative, provided 
that the participant’s or beneficiary’s 
investment in the investment alter-
native was itself the result of an exer-
cise of control, the participant or bene-
ficiary was provided a reasonable op-
portunity to give instruction with re-
spect to such incidents of ownership, 
including the provision of the informa-
tion described in paragraph 
(b)(2)(i)(B)(1)(ix) of this section, and the 
participant or beneficiary has not 
failed to exercise control by reason of 
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the circumstances described in para-
graph (c)(2) with respect to such inci-
dents of ownership. 

(2) Independent control. Whether a 
participant or beneficiary has exer-
cised independent control in fact with 
respect to a transaction depends on the 
facts and circumstances of the par-
ticular case. However, a participant’s 
or beneficiary’s exercise of control is 
not independent in fact if: 

(i) The participant or beneficiary is 
subjected to improper influence by a 
plan fiduciary or the plan sponsor with 
respect to the transaction; 

(ii) A plan fiduciary has concealed 
material non-public facts regarding the 
investment from the participant or 
beneficiary, unless the disclosure of 
such information by the plan fiduciary 
to the participant or beneficiary would 
violate any provision of federal law or 
any provision of state law which is not 
preempted by the Act; or 

(iii) The participant or beneficiary is 
legally incompetent and the respon-
sible plan fiduciary accepts the in-
structions of the participant or bene-
ficiary knowing him to be legally in-
competent. 

(3) Transactions involving a fiduciary. 
In the case of a sale, exchange or leas-
ing of property (other than a trans-
action described in paragraph 
(d)(2)(ii)(E) of this section) between an 
ERISA section 404(c) plan and a plan fi-
duciary or an affiliate of such a fidu-
ciary, or a loan to a plan fiduciary or 
an affiliate of such a fiduciary, the par-
ticipant or beneficiary will not be 
deemed to have exercised independent 
control unless the transaction is fair 
and reasonable to him. For purposes of 
this paragraph (c)(3), a transaction will 
be deemed to be fair and reasonable to 
a participant or beneficiary if he pays 
no more than, or receives no less than, 
adequate consideration (as defined in 
section 3(18) of the Act) in connection 
with the transaction. 

(4) No obligation to advise. A fiduciary 
has no obligation under part 4 of title 
I of the Act to provide investment ad-
vice to a participant or beneficiary 
under an ERISA section 404(c) plan. 

(d) Effect of independent exercise of 
control—(1) Participant or beneficiary not 
a fiduciary. If a participant or bene-
ficiary of an ERISA section 404(c) plan 

exercises independent control over as-
sets in his individual account in the 
manner described in paragraph (c), 
then such participant or beneficiary is 
not a fiduciary of the plan by reason of 
such exercise of control. 

(2) Limitation on liability of plan fidu-
ciaries. (i) If a participant or bene-
ficiary of an ERISA section 404(c) plan 
exercises independent control over as-
sets in his individual account in the 
manner described in paragraph (c), 
then no other person who is a fiduciary 
with respect to such plan shall be lia-
ble for any loss, or with respect to any 
breach of part 4 of title I of the Act, 
that is the direct and necessary result 
of that participant’s or beneficiary’s 
exercise of control. 

(ii) Paragraph (d)(2)(i) does not apply 
with respect to any instruction, which 
if implemented— 

(A) Would not be in accordance with 
the documents and instruments gov-
erning the plan insofar as such docu-
ments and instruments are consistent 
with the provisions of title I of ERISA; 

(B) Would cause a fiduciary to main-
tain the indicia of ownership of any as-
sets of the plan outside the jurisdiction 
of the district courts of the United 
States other than as permitted by sec-
tion 404(b) of the Act and 29 CFR 
2550.404b–1; 

(C) Would jeopardize the plan’s tax 
qualified status under the Internal 
Revenue Code; 

(D) Could result in a loss in excess of 
a participant’s or beneficiary’s account 
balance; or 

(E) Would result in a direct or indi-
rect: 

(1) Sale, exchange, or lease of prop-
erty between a plan sponsor or any af-
filiate of the sponsor and the plan ex-
cept for the acquisition or disposition 
of any interest in a fund, subfund or 
portfolio managed by a plan sponsor or 
an affiliate of the sponsor, or the pur-
chase or sale of any qualifying em-
ployer security (as defined in section 
407(d)(5) of the Act) which meets the 
conditions of section 408(e) of ERISA 
and section (d)(2)(ii)(E)(4) below; 

(2) Loan to a plan sponsor or any af-
filiate of the sponsor; 

(3) Acquisition or sale of any em-
ployer real property (as defined in sec-
tion 407(d)(2) of the Act); or 
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(4) Acquisition or sale of any em-
ployer security except to the extent 
that: 

(i) Such securities are qualifying em-
ployer securities (as defined in section 
407(d)(5) of the Act); 

(ii) Such securities are stock or an 
equity interest in a publicly traded 
partnership (as defined in section 
7704(b) of the Internal Revenue Code of 
1986), but only if such partnership is an 
existing partnership as defined in sec-
tion 10211(c)(2)(A) of the Revenue Act 
of 1987 (Public Law 100–203); 

(iii) Such securities are publicly trad-
ed on a national exchange or other gen-
erally recognized market; 

(iv) Such securities are traded with 
sufficient frequency and in sufficient 
volume to assure that participant and 
beneficiary directions to buy or sell the 
security may be acted upon promptly 
and efficiently; 

(v) Information provided to share-
holders of such securities is provided to 
participants and beneficiaries with ac-
counts holding such securities; 

(vi) Voting, tender and similar rights 
with respect to such securities are 
passed through to participants and 
beneficiaries with accounts holding 
such securities; 

(vii) Information relating to the pur-
chase, holding, and sale of securities, 
and the exercise of voting, tender and 
similar rights with respect to such se-
curities by participants and bene-
ficiaries, is maintained in accordance 
with procedures which are designed to 
safeguard the confidentiality of such 
information, except to the extent nec-
essary to comply with Federal laws or 
state laws not preempted by the Act; 

(viii) The plan designates a fiduciary 
who is responsible for ensuring that: 
The procedures required under subpara-
graph (d)(2)(ii)(E)(4)(vii) are sufficient 
to safeguard the confidentiality of the 
information described in that subpara-
graph, such procedures are being fol-
lowed, and the independent fiduciary 
required by subparagraph 
(d)(2)(ii)(E)(4)(ix) is appointed; and 

(ix) An independent fiduciary is ap-
pointed to carry out activities relating 
to any situations which the fiduciary 
designated by the plan for purposes of 
subparagraph (d)(2)(ii)(E)(4)(viii) deter-
mines involve a potential for undue 

employer influence upon participants 
and beneficiaries with regard to the di-
rect or indirect exercise of shareholder 
rights. For purposes of this subpara-
graph, a fiduciary is not independent if 
the fiduciary is affiliated with any 
sponsor of the plan. 

(iii) The individual investment deci-
sions of an investment manager who is 
designated directly by a participant or 
beneficiary or who manages a look-
through investment vehicle in which a 
participant or beneficiary has invested 
are not direct and necessary results of 
the designation of the investment man-
ager or of investment in the look-
through investment vehicle. However, 
this paragraph (d)(2)(iii) shall not be 
construed to result in liability under 
section 405 of ERISA with respect to a 
fiduciary (other than the investment 
manager) who would otherwise be re-
lieved of liability by reason of section 
404(c)(2) of the Act and paragraph (d) of 
this section. 

(3) Prohibited transactions. The relief 
provided by section 404(c) of the Act 
and this section applies only to the 
provisions of part 4 of title I of the Act. 
Therefore, nothing in this section re-
lieves a disqualified person from the 
taxes imposed by sections 4975 (a) and 
(b) of the Internal Revenue Code with 
respect to the transactions prohibited 
by section 4975(c)(1) of the Code. 

(e) Defintions. For purposes of this 
section: 

(1) Look-through investment vehicle 
means: 

(i) An investment company described 
in section 3(a) of the Investment Com-
pany Act of 1940, or a series investment 
company described in section 18(f) of 
the 1940 Act or any of the segregated 
portfolios of such company; 

(ii) A common or collective trust 
fund or a pooled investment fund main-
tained by a bank or similar institution, 
a deposit in a bank or similar institu-
tion, or a fixed rate investment con-
tract of a bank or similar institution; 

(iii) A pooled separate account or a 
fixed rate investment contract of an in-
surance company qualified to do busi-
ness in a State; or 

(iv) Any entity whose assets include 
plan assets by reason of a plan’s invest-
ment in the entity; 
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(2) Adequate consideration has the 
meaning given it in section 3(18) of the 
Act and in any regulations under this 
title; 

(3) An affiliate of a person includes 
the following: 

(i) Any person directly or indirectly 
controlling, controlled by, or under 
common control with the person; 

(ii) Any officer, director, partner, 
employee, an employee of an affiliated 
employer, relative (as defined in sec-
tion 3(15) of ERISA), brother, sister, or 
spouse of a brother or sister, of the per-
son; and 

(iii) Any corporation or partnership 
of which the person is an officer direc-
tor or partner. 
For purposes of this paragraph (e)(3), 
the term ‘‘control’’ means, with re-
spect to a person other than an indi-
vidual, the power to exercise a control-
ling influence over the management or 
policies of such person. 

(4) A designated investment alternative 
is a specific investment identified by a 
plan fiduciary as an available invest-
ment alternative under the plan. 

(f) Examples. The provisions of this 
section are illustrated by the following 
examples. Examples (5) through (11) as-
sume that the participant has exer-
cised independent control with respect 
to his individual account under an 
ERISA section 404(c) plan described in 
paragraph (b) and has not directed a 
transaction described in paragraph 
(d)(2)(ii).

(1) Plan A is an individual account plan de-
scribed in section 3(34) of the Act. The plan 
states that a plan participant or beneficiary 
may direct the plan administrator to invest 
any portion of his individual account in a 
particular diversified equity fund managed 
by an entity which is not affiliated with the 
plan sponsor, or any other asset administra-
tively feasible for the plan to hold. However, 
the plan provides that the plan adminis-
trator will not implement certain listed in-
structions for which plan fiduciaries would 
not be relieved of liability under section 
404(c) (see paragraph (d)(2)(ii)). Plan partici-
pants and beneficiaries are permitted to give 
investment instructions during the first 
week of each month with respect to the eq-
uity fund and at any time with respect to 
other investments. The plan provides for the 
pass-through of voting, tender and similar 
rights incidental to the holding in the ac-
count of a participant or beneficiary of an 
ownership interest in the equity fund or any 

other investment alternative available under 
the plan. The plan administrator of plan A 
provides each participant and beneficiary 
with the information described in subpara-
graphs (i), (ii), (iii), (iv), (v), (vi) and (vii) of 
paragraph (b)(2)(i)(B)(1) upon their entry 
into the plan, and provides updated informa-
tion in the event of any material change in 
the information provided. Immediately fol-
lowing an investment by a participant or 
beneficiary in the equity fund, the plan ad-
ministrator provides a copy of the most re-
cent prospectus received from the fund to 
the investing participant or beneficiary. Im-
mediately following any investment by a 
participant or beneficiary in any other in-
vestment alternative which is subject to the 
Securities Act of 1933, the plan adminis-
trator provides the participant or bene-
ficiary with the most recent prospectus re-
ceived from that investment alternative (see 
paragraph (b)(2)(i)(B)(1)(viii)). Finally, subse-
quent to any investment by a participant or 
beneficiary, the plan administrator forwards 
to the investing participant or beneficiary 
any materials provided to the plan relating 
to the exercise of voting, tender or similar 
rights attendant to ownership of an interest 
in such investment (see paragraph 
(b)(2)(i)(B)(1)(ix)). Upon request, the plan ad-
ministrator provides each participant or ben-
eficiary with copies of any prospectuses, fi-
nancial statements and reports, and any 
other materials relating to the investment 
alternatives available under the plan which 
are received by the plan (see paragraph 
(b)(2)(i)(B)(2 )(ii)). Also upon request, the 
plan administrator provides each participant 
and beneficiary with the other information 
required by paragraph (b)(2)(i)(B)(2) with re-
spect to the equity fund, which is a des-
ignated investment alternative, including in-
formation concerning the latest available 
value of the participant’s or beneficiary’s in-
terest in the equity fund (see paragraph 
(b)(2)(i)(B)(2)(v)). Plan A meets the require-
ments of paragraphs (b)(2)(i)(B)(1) and (2) of 
this section regarding the provision of in-
vestment information. 

NOTE: The regulation imposes no addi-
tional obligation on the administrator to 
furnish or make available materials relating 
to the companies in which the equity fund 
invests (e.g., prospectuses, proxies, etc.). 

(2) Plan C is an individual account plan de-
scribed in section 3(34) of the Act under 
which participants and beneficiaries may 
choose among three investment alternatives 
which otherwise meet the requirements of 
paragraph (b) of this section. The plan per-
mits investment instruction with respect to 
each investment alternative only on the first 
10 days of each calendar quarter, i.e. January 
1–10, April 1–10, July 1–10 and October 1–10. 
Plan C satisfies the condition of paragraph 
(b)(2)(ii)(C)(1) that instruction be permitted 
not less frequently than once within any 
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three month period, since there is not any 
three month period during which control 
could not be exercised. 

(3) Assume the same facts as in paragraph 
(f)(2), except that investment instruction 
may only be given on January 1, April 4, 
July 1 and October 1. Plan C is not an ERISA 
section 404(c) plan because it does not satisfy 
the condition of paragraph (b)(2)(ii)(C)(1) 
that instruction be permitted not less fre-
quently than once within any three month 
period. Under these facts, there is a three 
month period, e.g., January 2 through April 
1, during which control could not be exer-
cised by participants and beneficiaries. 

(4) Plan D is an individual account plan de-
scribed in section 3(34) of the Act under 
which participants and beneficiaries may 
choose among three diversified investment 
alternatives which constitute a broad range 
of investment alternatives. The plan also 
permits investment instruction with respect 
to an employer securities alternative but 
provides that a participant or beneficiary 
can invest no more than 25% of his account 
balance in this alternative. This restriction 
does not affect the availability of relief 
under section 404(c) inasmuch as it does not 
relate to the three diversified investment al-
ternatives and, therefore, does not cause the 
plan to fail to provide an opportunity to 
choose from a broad range of investment al-
ternatives. 

(5) A participant, P, independently exer-
cises control over assets in his individual ac-
count plan by directing a plan fiduciary, F, 
to invest 100% of his account balance in a 
single stock. P is not a fiduciary with re-
spect to the plan by reason of his exercise of 
control and F will not be liable for any losses 
that necessarily result form P’s investment 
instruction. 

(6) Assume the same facts as in paragraph 
(f)(5), except that P directs F to purchase the 
stock from B, who is a party in interest with 
respect to the plan. Neither P nor F has en-
gaged in a transaction prohibited under sec-
tion 406 of the Act: P because he is not a fi-
duciary with respect to the plan by reason of 
his exercise of control and F because he is 
not liable for any breach of part 4 of title I 
that is the direct and necessary consequence 
of P’s exercise of control. However, a prohib-
ited transaction under section 4975(c) of the 
Internal Revenue Code may have occurred, 
and, in the absence of an exemption, tax li-
ability may be imposed pursuant to sections 
495 (a) and (b) of the Code. 

(7) Assume the same facts as in paragraph 
(f)(5), except that P does not specify that the 
stock be purchased from B, and F chooses to 
purchase the stock from B. In the absence of 
an exemption, F has engaged in a prohibited 
transaction described in 406(a) of ERISA be-
cause the decision to purchase the stock 
from B is not a direct or necessary result of 
P’s exercise of control. 

(8) Pursuant to the terms of the plan, plan 
fiduciary F designates three reputable in-
vestment managers whom participants may 
appoint to manage assets in their individual 
accounts. Participant P selects M, one of the 
designated managers, to manage the assets 
in his account. M prudently manages P’s ac-
count for 6 months after which he incurs 
losses in managing the account through his 
imprudence. M has engaged in a breach of fi-
duciary duty because M’s imprudent man-
agement of P’s account is not a direct or 
necessary result of P’s exercise of control 
(the choice of M as manager). F has no fidu-
ciary liability for M’s imprudence because he 
has no affirmative duty to advise P (see 
paragraph (c)(4)) and because F is relieved of 
co-fiduciary liability by reason of section 
404(c)(2) (see paragraph (d)(2)(iii)). F does 
have a duty to monitor M’s performance to 
determine the suitability of continuing M as 
an investment manager, however, and M’s 
imprudence would be a factor which F must 
consider in periodically reevaluating its de-
cision to designate M. 

(9) Participant P instructs plan fiduciary F 
to appoint G as his investment manager pur-
suant to the terms of the plan which provide 
P total discretion in choosing an investment 
manager. Through G’s imprudence, G incurs 
losses in managing P’s account. G has en-
gaged in a breach of fiduciary duty because 
G’s imprudent management of P’s account is 
not a direct or necessary result of P’s exer-
cise of control (the choice of G as manager). 
Plan fiduciary F has no fiduciary liability 
for G’s imprudence because F has no obliga-
tion to advise P (see paragraph (c)(4)) and be-
cause F is relieved of co-fiduciary liability 
for G’s actions by reason of section 404(c)(2) 
(see paragraph (d)(2)(iii)). In addition, F also 
has no duty to determine the suitability of G 
as an investment manager because the plan 
does not designate G as an investment man-
ager. 

(10) Participant P directs a plan fiduciary, 
F, a bank, to invest all of the assets in his 
individual account in a collective trust fund 
managed by F that is designed to be invested 
solely in a diversified portfolio of common 
stocks. Due to economic conditions, the 
value of the common stocks in the bank col-
lective trust fund declines while the value of 
publicly-offered fixed income obligations re-
mains relatively stable. F is not liable for 
any losses incurred by P solely because his 
individual account was not diversified to in-
clude fixed income obligations. Such losses 
are the direct result of P’s exercise of con-
trol; moreover, under paragraph (c)(4) of this 
section F has no obligation to advise P re-
garding his investment decisions. 

(11) Assume the same facts as in paragraph 
(f)(10) except that F, in managing the collec-
tive trust fund, invests the assets of the fund 
solely in a few highly speculative stocks. F 
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is liable for losses resulting from its impru-
dent investment in the speculative stocks 
and for its failure to diversify the assets of 
the account. This conduct involves a sepa-
rate breach of F’s fiduciary duty that is not 
a direct or necessary result of P’s exercise of 
control (see paragraph (d)(2)(iii)).

(g) Effective date—(1) In general. Ex-
cept as provided in paragraph (g)(2), 
this section is effective with respect to 
transactions occurring on or after the 
first day of the second plan year begin-
ning on or after October 13, 1992. 

(2) This section is effective with re-
spect to transactions occurring under a 
plan maintained pursuant to one or 
more collective bargaining agreements 
between employee representatives and 
one or more employers ratified before 
October 13, 1992 after the later of the 
date determined under paragraph (g)(1) 
or the date on which the last collective 
bargaining agreement terminates. For 
purposes of this paragraph (g)(2), any 
extension or renegotiation of a collec-
tive bargaining agreement which is 
ratified on or after October 13, 1992 is 
to be disregarded in determining the 
date on which the agreement termi-
nates. 

(3) Transactions occurring before the 
date determined under subparagraph 
(g)(1) or (2) of this section, as applica-
ble, are governed by section 404(c) of 
the Act without regard to the regula-
tion. 

[57 FR 46932, Oct. 13, 1992]

§ 2550.407a–1 General rule for the ac-
quisition and holding of employer 
securities and employer real prop-
erty. 

(a) In general. Section 407(a)(1) of the 
Employee Retirement Income Security 
Act of 1974 (the Act) states that except 
as otherwise provided in section 407 
and section 414 of the Act, a plan may 
not acquire or hold any employer secu-
rity which is not a qualifying employer 
security or any employer real property 
which is not qualifying employer real 
property. Section 406(a)(1)(E) prohibits 
a fiduciary from knowingly causing a 
plan to engage in a transaction which 
constitutes a direct or indirect acquisi-
tion, on behalf of a plan, of any em-
ployer security or employer real prop-
erty in violation of section 407(a), and 
section 406(a)(2) prohibits a fiduciary 

who has authority or discretion to con-
trol or manage assets of a plan to per-
mit the plan to hold any employer se-
curity or employer real property if he 
knows or should know that holding 
such security or real property violates 
section 407(a). 

(b) Requirements applicable to all plans. 
A plan may hold or acquire only em-
ployer securities which are qualifying 
employer securities and employer real 
property which is qualifying employer 
real property. A plan may not hold em-
ployer securities and employer real 
property which are not qualifying em-
ployer securities and qualifying em-
ployer real property, except to the ex-
tent that: 

(1) The employer security is held by a 
plan which has made an election under 
section 407(c)(3) of the Act; or 

(2) The employer security is a loan or 
other extension of credit which satis-
fies the requirements of section 
414(c)(1) of the Act or the employer real 
property is leased to the employer pur-
suant to a lease which satisfies the re-
quirements of section 414(c)(2) of the 
Act. 

[42 FR 47201, Sept. 20, 1977; 42 FR 59842, Nov. 
22, 1977]

§ 2550.407a–2 Limitation with respect 
to the acquisition of qualifying em-
ployer securities and qualifying em-
ployer real property. 

(a) In general. Section 407(a)(2) of the 
Employee Retirement Income Security 
Act of 1974 (the Act) provides that a 
plan may not acquire any qualifying 
employer security or qualifying em-
ployer real property, if immediately 
after such acquisition the aggregate 
fair market value of qualifying em-
ployer securities and qualifying em-
ployer real property held by the plan 
exceeds 10 percent of the fair market 
value of the assets of the plan. 

(b) Acquisition. For pusposes of sec-
tion 407(a) of the Act, an acquisition by 
a plan of qualifying employer securi-
ties or qualifying employer real prop-
erty shall include, but not be limited 
to, an acquisition by purchase, by the 
exchange of plan assets, by the exercise 
of warrants or rights, by the conver-
sion of a security (except any acquisi-
tion pursuant to a conversion exempt 
under section 408(b)(7) of the Act), by 
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default of a loan where the qualifying 
employer security or qualifying em-
ployer real property was security for 
the loan, or by the contribution of such 
securities or real property to the plan. 
However, an acquisition of a security 
shall not be deemed to have occured if 
a plan acquires the security as a result 
of a stock dividend or stock split. 

(c) Fair market value—Indebtedness in-
curred in connection with the acquisition 
of a plan asset. In determining whether 
a plan is in compliance with the limi-
tation on the acquisition of qualifying 
employer securities and qualifying em-
ployer real property in section 
407(a)(2), the limitation on the holding 
of qualifying employer securities and 
qualifying employer real property in 
section 407(a)(3) and § 2550.407a–3 there-
under, and the requirement regarding 
the disposition of employer securities 
and employer real property in section 
407(a)(4) and § 2550.407a–4 thereunder, 
the fair market value of total plan as-
sets shall be the fair market value of 
such assets less the unpaid amount of: 

(1) Any indebtedness incurred by the 
plan in acquiring such assets; 

(2) Any indebtedness incurred before 
the acquisition of such assets if such 
indebtedness would not have been in-
curred but for such acquisition; and 

(3) Any indebtedness incurred after 
the acquisition of such assets if such 
indebtedness would not have been in-
curred but for such acquisition and the 
incurrence of such indebtedness was 
reasonably foreseeable at the time of 
such acquisition. However, the fair 
market value of qualifying employer 
securities and qualifying employer real 
property shall be the fair market value 
of such assets without any reduction 
for the unpaid amount of any indebted-
ness incurred by the plan in connection 
with the acquisition of such employer 
securities and employer real property. 

(d) Examples. (1) Plan assets have a 
fair market value of $100,000. The plan 
has no liabilities other than liabilities 
for vested benefits of participants and 
does not own any employer securities 
or employer real property. The plan 
proposes to acquire qualifying em-
ployer securities with a fair market 
value of $10,000 by paying $1,000 in cash 
and borrowing $9,000. The fair market 
value of plan assets would be $100,000 

($100,000 of plan assets less $1,000 cash 
payment plus $10,000 of employer secu-
rities less $9,000 indebtedness), the fair 
market value of the qualifying em-
ployer securities would be $10,000, 
which is 10 percent of the fair market 
value of plan assets. Accordingly, the 
acquisition would not contravene sec-
tion 407(a). 

(2) Plan assets have a fair market 
value of $100,000. The plan has liabil-
ities of $20,000 which were incurred in 
connection with the acquisition of 
those assets, and does not own any em-
ployer securities or employer real 
property. The plan proposes to pay 
cash for qualifying employer securities 
with a fair market value of $10,000. The 
fair market value of plan assets would 
be $80,000 ($100,000 of plan assets less 
$10,000 cash payment plus $10,000 of em-
ployer securities less $20,000 indebted-
ness), the fair market value of the 
qualifying employer securities would 
be $10,000, which is 12.5 percent of the 
fair market value of plan assets. Ac-
cordingly, the acquisition would con-
travene section 407(a). 

[42 FR 47201, Sept. 20, 1977]

§ 2550.407d–5 Definition of the term 
‘‘qualifying employer security’’. 

(a) In general. For purposes of this 
section and section 407(d)(5) of the Em-
ployee Retirement Income Security 
Act of 1974 (the Act), the term ‘‘quali-
fying employer security’’ means an em-
ployer security which is: 

(1) Stock; or 
(2) A marketable obligation, as de-

fined in paragraph (b) of this section 
and section 407(e) of the Act. 

(b) For purposes of paragraph (a)(2) of 
this section and section 407(d)(5) of the 
Act, the term ‘‘marketable obligation’’ 
means a bond, debenture, note, or cer-
tificate, or other evidence of indebted-
ness (hereinafter in this paragraph re-
ferred to as ‘‘obligation’’) if: 

(1) Such obligation is acquired— 
(i) On the market, either— 
(A) At the price of the obligation pre-

vailing on a national securities ex-
change which is registered with the Se-
curities and Exchange Commission, or 

(B) If the obligation is not traded on 
such a national securities exchange, at 
a price not less favorable to the plan 
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than the offering price for the obliga-
tion as established by current bid and 
asked prices quoted by persons inde-
pendent of the issuer; 

(ii) From an underwriter, at a price— 
(A) Not in excess of the public offer-

ing price for the obligation as set forth 
in a prospectus or offering circular 
filed with the Securities and Exchange 
Commission, and 

(B) At which a substantial portion of 
the same issue is acquired by persons 
independent of the issuer; or 

(iii) Directly from the issuer at a 
price not less favorable to the plan 
than the price paid currently for a sub-
stantial portion of the same issue by 
persons independent of the issuer; 

(2) Immediately following acquisition 
of such obligation, 

(i) Not more than 25 percent of the 
aggregate amount of obligations issued 
in such issue and outstanding at the 
time of acquisition is held by the plan, 
and 

(ii) At least 50 percent of the aggre-
gate amount referred to in paragraph 
(A) is held by persons independent of 
the issuer; and 

(3) Immediately following acquisition 
of the obligation, not more than 25 per-
cent of the assets of the plan is in-
vested in obligations of the employer 
or an affiliate of the employer. 

[42 FR 44388, Sept. 2, 1977]

§ 2550.407d–6 Definition of the term 
‘‘employee stock ownership plan’’. 

(a) In general—(1) Type of plan. To be 
an ‘‘ESOP’’ (employee stock ownership 
plan), a plan described in section 
407(d)(6)(A) of the Employee Retire-
ment Income Security Act of 1974 (the 
Act) must meet the requirements of 
this section. See section 407(d)(6)(B). 

(2) Designation as ESOP. To be an 
ESOP, a plan must be formally des-
ignated as such in the plan document. 

(3) Retroactive amendment. A plan 
meets the requirements of this section 
as of the date that it is designated as 
an ESOP if it is amended retroactively 
to meet, and in fact does meet, such re-
quirements at any of the following 
times: 

(i) 12 months after the date on which 
the plan is designated as an ESOP; 

(ii) 90 days after a determination let-
ter is issued with respect to the quali-

fication of the plan as an ESOP under 
this section, but only if the determina-
tion is requested by the date in para-
graph (a)(3)(i) of this section; or 

(iii) A later date approved by the In-
ternal Revenue Service district direc-
tor. 

(4) Addition to other plan. An ESOP 
may form a portion of a plan the bal-
ance of which includes a qualified pen-
sion, profit-sharing, or stock bonus 
plan which is not an ESOP. A reference 
to an ESOP includes an ESOP that 
forms a portion of another plan. 

(5) Conversion of existing plan to an 
ESOP. If an existing pension, profit-
sharing, or stock bonus plan is con-
verted into an ESOP, the requirements 
of section 404 of the Act, relating to fi-
duciary duties, and section 401(a) of the 
Internal Revenue Code (the Code), re-
lating to requirements for plans estab-
lished for the exclusive benefit of em-
ployees, apply to such conversion. A 
conversion may constitute a termi-
nation of an existing plan. For defini-
tion of a termination, see the regula-
tions under section 411(d)(3) of the Code 
and section 4041(f) of the Act. 

(6) Certain arrangements barred—(i) 
Buy-sell agreements. An arrangement in-
volving an ESOP that creates a put op-
tion must not provide for the issuance 
of put options other than as provided 
under § 2550.408b–3 (j), (k) and (l). Also, 
an ESOP must not otherwise obligate 
itself to acquire securities from a par-
ticular security holder at an indefinite 
time determined upon the happening of 
an event such as the death of the hold-
er. 

(b) Plan designed to invest primarily in 
qualifying employer securities. A plan 
constitutes an ESOP only if the plan 
specifically states that it is designed to 
invest primarily in qualifying em-
ployer securities. Thus, a stock bonus 
plan or a money purchase pension plan 
constituting an ESOP may invest part 
of its assets in other than qualifying 
employer securities. Such plan will be 
treated the same as other stock bonus 
plans or money purchase pension plans 
qualified under section 401(a) of the 
Code with respect to those invest-
ments. 

(c) Regulations of the Secretary of the 
Treasury. A plan constitutes an ESOP 
for a plan year only if it meets such 
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other requirements as the Secretary of 
the Treasury may prescribe by regula-
tion under section 4975(e)(7) of the 
Code. (See 26 CFR 54.4975–11). 

[42 FR 44388, Sept. 2, 1977]

§ 2550.408b–1 General statutory ex-
emption for loans to plan partici-
pants and beneficiaries who are 
parties in interest with respect to 
the plan. 

(a)(1) In general. Section 408(b)(1) of 
the Employee Retirement Income Se-
curity Act of 1974 (the Act or ERISA) 
exempts from the prohibitions of sec-
tion 406(a), 406(b)(1) and 406(b)(2) loans 
by a plan to parties in interest who are 
participants or beneficiaries of the 
plan, provided that such loans: 

(i) Are available to all such partici-
pants and beneficiaries on a reasonably 
equivalent basis; 

(ii) Are not made available to highly 
compensated employees, officers or 
shareholders in an amount greater 
than the amount made available to 
other employees; 

(iii) Are made in accordance with 
specific provisions regarding such loans 
set forth in the plan; 

(iv) Bear a reasonable rate of inter-
est; and 

(v) Are adequately secured. 
The Internal Revenue Code (the Code) 
contains parallel provisions to section 
408(b)(1) of the Act. Effective, Decem-
ber 31, 1978, section 102 of Reorganiza-
tion Plan No. 4 of 1978 (43 FR 47713, Oc-
tober 17, 1978) transferred the authority 
of the Secretary of the Treasury to 
promulgate regulations of the type 
published herein to the Secretary of 
Labor. Therefore, all references herein 
to section 408(b)(1) of the Act should be 
read to include reference to the par-
allel provisions of section 4975(d)(1) of 
the Code. 
Section 1114(b)(15)(B) of the Tax Re-
form Act of 1986 amended section 
408(b)(1)(B) of ERISA by deleting the 
phrase ‘‘highly compensated employ-
ees, officers or shareholders’’ and sub-
stituting the phrase ‘‘highly com-
pensated employees (within the mean-
ing of section 414(q) of the Internal 
Revenue Code of 1986).’’ Thus, for plans 
with participant loan programs which 
are subject to the amended section 
408(b)(1)(B), the requirements of this 

regulation should be read to conform 
with the amendment. 

(2) Scope. Section 408(b)(1) of the Act 
does not contain an exemption from 
acts described in section 406(b)(3) of the 
Act (prohibiting fiduciaries from re-
ceiving consideration for their own per-
sonal account from any party dealing 
with a plan in connection with a trans-
action involving plan assets). If a loan 
from a plan to a participant who is a 
party in interest with respect to that 
plan involves an act described in sec-
tion 406(b)(3), such an act constitutes a 
separate transaction which is not ex-
empt under section 408(b)(1) of the Act. 
The provisions of section 408(b)(1) are 
further limited by section 408(d) of the 
Act (relating to transactions with 
owner-employees and related persons). 

(3) Loans. (i) Section 408(b)(1) of the 
Act provides relief from the prohibi-
tions of section 406(a), 406(b)(1) and 
406(b)(2) for the making of a partici-
pant loan. The term ‘‘participant loan’’ 
refers to a loan which is arranged and 
approved by the fiduciary admin-
istering the loan program primarily in 
the interest of the participant and 
which otherwise satisfies the criteria 
set forth in section 408(b)(1) of the Act. 
The existence of a participant loan or 
participant loan program will be deter-
mined upon consideration of all rel-
evant facts and circumstances. Thus, 
for example, the mere presence of a 
loan document appearing to satisfy the 
requirements of section 408(b)(1) will 
not be dispositive of whether a partici-
pant loan exists where the subsequent 
administration of the loan indicates 
that the parties to the loan agreement 
did not intend the loan to be repaid. 
Moreover, a loan program containing a 
precondition designed to benefit a 
party in interest (other than the par-
ticipant) is not afforded relief by sec-
tion 408(b)(1) or this regulation. In this 
regard, section 408(b)(1) recognizes that 
a program of participant loans, like 
other plan investments, must be pru-
dently established and administered 
for the exclusive purpose of providing 
benefits to participants and bene-
ficiaries of the plan. 

(ii) For the purpose of this regula-
tion, the term ‘‘loan’’ will include any 
renewal or modification of an existing 
loan agreement, provided that, at the 
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time of each such renewal or modifica-
tion, the requirements of section 
408(b)(1) and this regulation are met. 

(4) Examples. The following examples 
illustrate the provisions of § 2550.408b–
1(a).

Example (1): T, a trustee of plan P, has ex-
clusive discretion over the management and 
disposition of plan assets. As a result, T is a 
fiduciary with respect to P under section 
3(21)(A) of the Act and a party in interest 
with respect to P pursuant to section 3(14)(A) 
of the Act. T is also a participant in P. 
Among T’s duties as fiduciary is the admin-
istration of a participant loan program 
which meets the requirements of section 
408(b)(1) of the Act. Pursuant to strict objec-
tive criteria stated under the program, T, 
who participates in all loan decisions, re-
ceives a loan on the same terms as other par-
ticipants. Although the exercise of T’s dis-
cretion on behalf of himself may constitute 
an act of self-dealing described in section 
406(b)(1), section 408(b)(1) provides an exemp-
tion from section 406(b)(1). As a result, the 
loan from P to T would be exempt under sec-
tion 408(b)(1), provided the conditions of that 
section are otherwise satisfied.

Example (2): P is a plan covering all the em-
ployees of E, the employer who established 
and maintained P. F is a fiduciary with re-
spect to P and an officer of E. The plan docu-
ments governing P give F the authority to 
establish a participant loan program in ac-
cordance with section 408(b)(1) of the Act. 
Pursuant to an arrangement with E, F estab-
lishes such a program but limits the use of 
loan funds to investments in a limited part-
nership which is established and maintained 
by E as general partner. Under these facts, 
the loan program and any loans made pursu-
ant to this program are outside the scope of 
relief provided by section 408(b)(1) because 
the loan program is designed to operate for 
the benefit of E. Under the circumstances de-
scribed, the diversion of plan assets for E’s 
benefit would also violate sections 403(c)(1) 
and 404(a) of the Act.

Example (3): Assume the same facts as in 
Example 2, above, except that F does not 
limit the use of loan funds. However, E pres-
sures his employees to borrow funds under 
P’s participant loan program and then reloan 
the loan proceeds to E. F, unaware of E’s ac-
tivities, arranges and approves the loans. If 
the loans meet all the conditions of section 
408(b)(1), such loans will be exempt under 
that section. However, E’s activities would 
cause the entire transaction to be viewed as 
an indirect transfer of plan assets between P 
and E, who is a party in interest with respect 
to P, but not the participant borrowing from 
P. By coercing the employees to engage in 
loan transactions for its benefit, E has en-
gaged in separate transactions that are not 

exempt under section 408(b)(1). Accordingly, 
E would be liable for the payment of excise 
taxes under section 4975 of the Code.

Example (4): Assume the same facts as in 
Example 2, above, except that, in return for 
structuring and administering the loan pro-
gram as indicated, E agrees to pay F an 
amount equal to 10 percent of the funds 
loaned under the program. Such a payment 
would result in a separate transaction not 
covered by section 408(b)(1). This transaction 
would be prohibited under section 406(b)(3) 
since F would be receiving consideration 
from a party in connection with a trans-
action involving plan assets.

Example (5): F is a fiduciary with respect to 
plan P. D is a party in interest with respect 
to plan P. Section 406(a)(1)(B) of the Act 
would prohibit F from causing P to lend 
money to D. However, F enters into an 
agreement with Z, a plan participant, where-
by F will cause P to make a participant loan 
to Z with the express understanding that Z 
will subsequently lend the loan proceeds to 
D. An examination of Z’s credit standing in-
dicates that he is not creditworthy and 
would not, under normal circumstances, re-
ceive a loan under the conditions established 
by the participant loan program. F’s decision 
to approve the participant loan to Z on the 
basis of Z’s prior agreement to lend the 
money to D violates the exclusive purpose 
requirements of sections 403(c) and 404(a). In 
effect, the entire transaction is viewed as an 
indirect transfer of plan assets between P 
and D, and not a loan to a participant ex-
empt under section 408(b)(1). Z’s lack of cred-
it standing would also cause the transaction 
to fail under section 408(b)(1)(A) of the Act.

Example (6): F is a fiduciary with respect to 
Plan P. Z is a plan participant. Z and D are 
both parties in interest with respect to P. F 
approves a participant loan to Z in accord-
ance with the conditions established under 
the participant loan program. Upon receipt 
of the loan, Z intends to lend the money to 
D. If F has approved this loan solely upon 
consideration of those factors which would 
be considered in a normal commercial set-
ting by an entity in the business of making 
comparable loans, Z’s subsequent use of the 
loan proceeds will not affect the determina-
tion of whether loans under P’s program sat-
isfy the conditions of section 408(b)(1).

Example (7): A is the trustee of a small in-
dividual account plan. D, the president of the 
plan sponsor, is also a participant in the 
plan. Pursuant to a participant loan program 
meeting the requirements of section 
408(b)(1), D applies for a loan to be secured by 
a parcel of real property. D does not intend 
to repay the loan; rather, upon eventual de-
fault, he will permit the property to be fore-
closed upon and transferred to the plan in 
discharge of his legal obligation to repay the 
loan. A, aware of D’s intention, approves the 
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loan. D fails to make two consecutive quar-
terly payments of principal and interest 
under the note evidencing the loan thereby 
placing the loan in default. The plan then ac-
quires the real property upon foreclosure. 
Such facts and circumstances indicate that 
the payment of money from the plan to D 
was not a participant loan eligible for the re-
lief afforded by section 408(b)(1). In effect, 
this transaction is a prohibited sale or ex-
change of property between a plan and a 
party in interest from the time D receives 
the money.

Example (8): Plan P establishes a partici-
pant loan program. All loans are subject to 
the condition that the borrowed funds must 
be used to finance home purchases. Interest 
rates on the loans are the same as those 
charged by a local savings and loan associa-
tion under similar circumstances. A loan by 
P to a participant to finance a home pur-
chase would be subject to the relief provided 
by section 408(b)(1) provided that the condi-
tions of 408(b)(1) are met. A participant loan 
program which is established to make loans 
for certain stated purposes (e.g., hardship, 
college tuition, home purchases, etc.) but 
which is not otherwise designed to benefit 
parties in interest (other than plan partici-
pants) would not, in itself, cause such pro-
gram to be ineligible for the relief provided 
by section 408(b)(1). However, fiduciaries are 
cautioned that operation of a loan program 
with limitations may result in loans not 
being made available to all participants and 
beneficiaries on a reasonably equivalent 
basis.

(b) Reasonably equivalent basis. (1) 
Loans will not be considered to have 
been made available to participants 
and beneficiaries on a reasonably 
equivalent basis unless: 

(i) Such loans are available to all 
plan participants and beneficiaries 
without regard to any individual’s 
race, color, religion, sex, age or na-
tional origin; 

(ii) In making such loans, consider-
ation has been given only to those fac-
tors which would be considered in a 
normal commercial setting by an enti-
ty in the business of making similar 
types of loans. Such factors may in-
clude the applicant’s creditworthiness 
and financial need; and 

(iii) An evaluation of all relevant 
facts and circumstances indicates that, 
in actual practice, loans are not unrea-
sonably withheld from any applicant. 

(2) A participant loan program will 
not fail the requirement of paragraph 
(b)(1) of this section or § 2550.408b–1(c) if 
the program establishes a minimum 

loan amount of up to $1,000, provided 
that the loans granted meet the re-
quirements of § 2550.408b–1(f). 

(3) Examples. The following examples 
illustrate the provisions of § 2550.408b–
1(b)(1):

Example (1): T, a trustee of plan P, has ex-
clusive discretion over the management and 
disposition of plan assets. T’s duties include 
the administration of a participant loan pro-
gram which meets the requirements of sec-
tion 408(b)(1) of the Act. T receives a partici-
pant loan at a lower interest rate than the 
rate made available to other plan partici-
pants of similar financial condition or cred-
itworthiness with similar security. The loan 
by P to T would not be covered by the relief 
provided by section 408(b)(1) because loans 
under P’s program are not available to all 
plan participants on a reasonably equivalent 
basis.

Example (2): Same facts as in example 1, ex-
cept that T is a member of a committee of 
trustees responsible for approving partici-
pant loans. T pressures the committee to 
refuse loans to other qualified participants 
in order to assure that the assets allocated 
to the participant loan program would be 
available for a loan by P to T. The loan by 
P to T would not be covered by the relief 
provided by section 408(b)(1) since partici-
pant loans have not been made available to 
all participants and beneficiaries on a rea-
sonably equivalent basis.

Example (3): T is the trustee of plan P, 
which covers the employees of E. A, B and C 
are employees of E, participants in P, and 
friends of T. The documents governing P pro-
vide that T, in his discretion, may establish 
a participant loan program meeting certain 
specified criteria. T institutes such a pro-
gram and tells A, B and C of his decision. Be-
fore T is able to notify P’s other participants 
and beneficiaries of the loan program, A, B, 
and C file loan applications which, if ap-
proved, will use up substantially all of the 
funds set aside for the loan program. Ap-
proval of these applications by T would rep-
resent facts and circumstances showing that 
loans under P’s program are not available to 
all participants and beneficiaries on a rea-
sonably equivalent basis.

(c) Highly compensated employees. (1) 
Loans will not be considered to be 
made available to highly compensated 
employees, officers or shareholders in 
an amount greater than the amount 
made available to other employees if, 
upon consideration of all relevant facts 
and circumstances, the program does 
not operate to exclude large numbers 
of plan participants from receiving 
loans under the program. 
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(2) A participant loan program will 
not fail to meet the requirement in 
paragraph (c)(1), of this section, merely 
because the plan documents specifi-
cally governing such loans set forth ei-
ther (i) a maximum dollar limitation, 
or (ii) a maximum percentage of vested 
accrued benefit which no loan may ex-
ceed. 

(3) If the second alternative in para-
graph (c)(2) of this section (maximum 
percentage of vested accrued benefit) is 
chosen, a loan program will not fail to 
meet this requirement solely because 
maximum loan amounts will vary di-
rectly with the size of the participant’s 
accrued benefit. 

(4) Examples. The following examples 
illustrate the provisions of § 2550.408b–
1(c).

Example (1): The documents governing plan 
P provide for the establishment of a partici-
pant loan program in which the amount of 
any loan under the program (when added to 
the outstanding balances of any other loans 
under the program to the same participant) 
does not exceed the lesser of (i) $50,000, or (ii) 
one-half of the present value of that partici-
pant’s vested accrued benefit under the plan 
(but not less than $10,000). P’s participant 
loan program does not fail to meet the re-
quirement in section 408(b)(1)(B) of the Act, 
and would be covered by the relief provided 
by section 408(b)(1) if the other conditions of 
that section are met.

Example (2): The documents governing plan 
T provide for the establishment of a partici-
pant loan program in which the minimum 
loan amount would be $25,000. The docu-
ments also require that the only security ac-
ceptable under the program would be the 
participant’s vested accrued benefit. A, the 
plan fiduciary administering the loan pro-
gram, finds that because of the restrictions 
in the plan documents only 20 percent of the 
plan participants, all of whom earn in excess 
of $75,000 a year, would meet the threshold 
qualifications for a loan. Most of these par-
ticipants are high-level supervisors or cor-
porate officers. Based on these facts, it ap-
pears that loans under the program would be 
made available to highly compensated em-
ployees in an amount greater than the 
amount made available to other employees. 
As a result, the loan program would fail to 
meet the requirement in section 408(b)(1)(B) 
of the Act and would not be covered by the 
relief provided in section 408(b)(1).

(d) Specific plan provisions. For the 
purpose of section 408(b)(1) and this 
regulation, the Department will con-
sider that participant loans granted or 

renewed at any time prior to the last 
day of the first plan year beginning on 
or after January 1, 1989, are made in 
accordance with specific provisions re-
garding such loans set forth in the plan 
if: 

(1) The plan provisions regarding 
such loans contain (at a minimum) an 
explicit authorization for the plan fidu-
ciary responsible for investing plan as-
sets to establish a participant loan pro-
gram; and 

(2) For participant loans granted or 
renewed on or after the last day of the 
first plan year beginning on or after 
January 1, 1989, the participant loan 
program which is contained in the plan 
or in a written document forming part 
of the plan includes, but need not be 
limited to, the following: 

(i) The identity of the person or posi-
tions authorized to administer the par-
ticipant loan program; 

(ii) A procedure for applying for 
loans; 

(iii) The basis on which loans will be 
approved or denied; 

(iv) Limitations (if any) on the types 
and amount of loans offered; 

(v) The procedure under the program 
for determining a reasonable rate of in-
terest; 

(vi) The types of collateral which 
may secure a participant loan; and 

(vii) The events constituting default 
and the steps that will be taken to pre-
serve plan assets in the event of such 
default.

Example (1): Plan P authorizes the trustee 
to establish a participant loan program in 
accordance with section 408(b)(1) of the Act. 
Pursuant to this explicit authority, the 
trustee establishes a written program which 
contains all of the information required by 
§ 2550.408b–1(d)(2). Loans made pursuant to 
this authorization and the written loan pro-
gram will not fail under section 408(b)(1)(C) 
of the Act merely because the specific provi-
sions regarding such loans are contained in a 
separate document forming part of the plan. 
The specific provisions describing the loan 
program, whether contained in the plan or in 
a written document forming part of a plan, 
do affect the rights and obligations of the 
participants and beneficiaries under the plan 
and, therefore, must in accordance with sec-
tion 102(a)(1) of the Act, be disclosed in the 
plan’s summary plan description.

(e) Reasonable rate of interest. A loan 
will be considered to bear a reasonable 
rate of interest if such loan provides 
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the plan with a return commensurate 
with the interest rates charged by per-
sons in the business of lending money 
for loans which would be made under 
similar circumstances.

Example (1): Plan P makes a participant 
loan to A at the fixed interest rate of 8% for 
5 years. The trustees, prior to making the 
loan, contacted two local banks to determine 
under what terms the banks would make a 
similar loan taking into account A’s credit-
worthiness and the collateral offered. One 
bank would charge a variable rate of 10% ad-
justed monthly for a similar loan. The other 
bank would charge a fixed rate of 12% under 
similar circumstances. Under these facts, the 
loan to A would not bear a reasonable rate of 
interest because the loan did not provide P 
with a return commensurate with interest 
rates charged by persons in the business of 
lending money for loans which would be 
made under similar circumstances. As a re-
sult, the loan would fail to meet the require-
ments of section 408(b)(1)(D) and would not 
be covered by the relief provided by section 
408(b)(1) of the Act.

Example (2): Pursuant to the provisions of 
plan P’s participant loan program, T, the 
trustee of P, approves a loan to M, a partici-
pant and party in interest with respect to P. 
At the time of execution, the loan meets all 
of the requirements of section 408(b)(1) of the 
Act. The loan agreement provides that at the 
end of two years M must pay the remaining 
balance in full or the parties may renew for 
an additional two year period. At the end of 
the initial two year period, the parties agree 
to renew the loan for an additional two 
years. At the time of renewal, however, A 
fails to adjust the interest rate charged on 
the loan in order to reflect current economic 
conditions. As a result, the interest rate on 
the renewal fails to provide a ‘‘reasonable 
rate of interest’’ as required by section 
408(b)(1)(D) of the Act. Under such cir-
cumstances, the loan would not be exempt 
under section 408(b)(1) of the Act from the 
time of renewal.

Example (3): The documents governing plan 
P’s participant loan program provide that 
loans must bear an interest rate no higher 
than the maximum interest rate permitted 
under State X’s usury law. Pursuant to the 
loan program, P makes a participant loan to 
A, a plan participant, at a time when the in-
terest rates charged by financial institutions 
in the community (not subject to the usury 
limit) for similar loans are higher than the 
usury limit. Under these circumstances, the 
loan would not bear a reasonable rate of in-
terest because the loan does not provide P 
with a return commensurate with the inter-
est rates charged by persons in the business 
of lending money under similar cir-
cumstances. In addition, participant loans 

that are artificially limited to the maximum 
usury ceiling then prevailing call into ques-
tion the status of such loans under sections 
403(c) and 404(a) where higher yielding com-
parable investment opportunities are avail-
able to the plan.

(f) Adequate security. (1) A loan will be 
considered to be adequately secured if 
the security posted for such loan is 
something in addition to and sup-
porting a promise to pay, which is so 
pledged to the plan that it may be sold, 
foreclosed upon, or otherwise disposed 
of upon default of repayment of the 
loan, the value and liquidity of which 
security is such that it may reasonably 
be anticipated that loss of principal or 
interest will not result from the loan. 
The adequacy of such security will be 
determined in light of the type and 
amount of security which would be re-
quired in the case of an otherwise iden-
tical transaction in a normal commer-
cial setting between unrelated parties 
on arm’s-length terms. A participant’s 
vested accrued benefit under a plan 
may be used as security for a partici-
pant loan to the extent of the plan’s 
ability to satisfy the participant’s out-
standing obligation in the event of de-
fault. 

(2) For purposes of this paragraph, 
(i) No more than 50% of the present 

value of a participant’s vested accrued 
benefit may be considered by a plan as 
security for the outstanding balance of 
all plan loans made to that participant; 

(ii) A plan will be in compliance with 
paragraph (f)(2)(i) of this section if, 
with respect to any participant, it 
meets the provisions of paragraph 
(f)(2)(i) of this section immediately 
after the origination of each partici-
pant loan secured in whole or in part 
by that participant’s vested accrued 
benefit; and 

(iii) Any loan secured in whole or in 
part by a portion of a participant’s 
vested accrued benefit must also meet 
the requirements of paragraph (f)(1) of 
this section. 

(g) Effective date. This section is ef-
fective for all participant loans grant-
ed or renewed after October 18, 1989, ex-
cept with respect to paragraph (d)(2) of 
this section relating to specific plan 
provisions. Paragraph (d)(2) of this sec-
tion is effective for participant loans 
granted or renewed on or after the last 
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day of the first plan year beginning on 
or after January 1, 1989. 

(Approved by the Office of Management and 
Budget under control number 1210–0076) 

[54 FR 30528, July 20, 1989]

§ 2550.408b–2 General statutory ex-
emption for services or office space. 

(a) In general. Section 408(b)(2) of the 
Employee Retirement Income Security 
Act of 1974 (the Act) exempts from the 
prohibitions of section 406(a) of the Act 
payment by a plan to a party in inter-
est, including a fiduciary, for office 
space or any service (or a combination 
of services) if: 

(1) Such office space or service is nec-
essary for the establishment or oper-
ation of the plan; 

(2) Such office space or service is fur-
nished under a contract or arrange-
ment which is reasonable; and 

(3) No more than reasonable com-
pensation is paid for such office space 
or service. 
However, section 408(b)(2) does not con-
tain an exemption from acts described 
in section 406(b)(1) of the Act (relating 
to fiduciaries dealing with the assets of 
plans in their own interest or for their 
own account), section 406(b)(2) of the 
Act (relating to fiduciaries in their in-
dividual or in any other capacity act-
ing in any transaction involving the 
plan on behalf of a party (or rep-
resenting a party) whose interests are 
adverse to the interests of the plan or 
the interests of its participants or 
beneficiaries) or section 406(b)(3) of the 
Act (relating to fiduciaries receiving 
consideration for their own personal 
account from any party dealing with a 
plan in connection with a transaction 
involving the assets of the plan). Such 
acts are separate transactions not de-
scribed in section 408(b)(2). See 
§ 2250.408b–2 (e) and (f) for guidance as 
to whether transactions relating to the 
furnishing of office space or services by 
fiduciaries to plans involve acts de-
scribed in section 406(b)(1) of the Act. 
Section 408(b)(2) of the Act does not 
contain an exemption from other provi-
sions of the Act, such as section 404, or 
other provisions of law which may im-
pose requirements or restrictions relat-
ing to the transactions which are ex-
empt under section 408(b)(2). See, for 

example, section 401 of the Internal 
Revenue Code of 1954. The provisions of 
section 408(b)(2) of the Act are further 
limited by section 408(d) of the Act (re-
lating to transactions with owner-em-
ployees and related persons). 

(b) Necessary service. A service is nec-
essary for the establishment or oper-
ation of a plan within the meaning of 
section 408(b)(2) of the Act and 
§ 2550.408b–2(a)(1) if the service is appro-
priate and helpful to the plan obtaining 
the service in carrying out the pur-
poses for which the plan is established 
or maintained. A person providing such 
a service to a plan (or a person who is 
a party in interest solely by reason of 
a relationship to such a service pro-
vider described in section 3(14)(F), (G), 
(H), or (I) of the Act) may furnish 
goods which are necessary for the es-
tablishment or operation of the plan in 
the course of, and incidental to, the 
furnishing of such service to the plan. 

(c) Reasonable contract or arrangement. 
No contract or arrangement is reason-
able within the meaning of section 
408(b)(2) of the Act and § 2550.408b–
2(a)(2) if it does not permit termination 
by the plan without penalty to the plan 
on reasonably short notice under the 
circumstances to prevent the plan from 
becoming locked into an arrangement 
that has become disadvantageous. A 
long-term lease which may be termi-
nated prior to its expiration (without 
penalty to the plan) on reasonably 
short notice under the circumstances is 
not generally an unreasonable arrange-
ment merely because of its long term. 
A provision in a contract or other ar-
rangement which reasonably com-
pensates the service provider or lessor 
for loss upon early termination of the 
contract, arrangement or lease is not a 
penalty. For example, a minimal fee in 
a service contract which is charged to 
allow recoupment of reasonable start- 
up costs is not a penalty. Similary, a 
provision in a lease for a termination 
fee that covers reasonably foreseeable 
expenses related to the vacancy and re-
letting of the office space upon early 
termination of the lease is not a pen-
alty. Such a provision does not reason-
ably compensate for loss if it provides 
for payment in excess of actual loss or 
if it fails to require mitigation of dam-
ages. 
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(d) Reasonable compensation. Section 
408(b)(2) of the Act and § 2550.408b–
2(a)(3) permit a plan to pay a party in 
interest reasonable compensation for 
the provision of office space or services 
described in section 408(b)(2). Section 
2550.408c–2 of these regulations con-
tains provisions relating to what con-
stitutes reasonable compensation for 
the provision of services. 

(e) Transactions with fiduciaries—(1) In 
general. If the furnishing of office space 
or a service involves an act described 
in section 406(b) of the Act (relating to 
acts involving conflicts of interest by 
fiduciaries), such an act constitutes a 
separate transaction which is not ex-
empt under section 408(b)(2) of the Act. 
The prohibitions of section 406(b) sup-
plement the other prohibitions of sec-
tion 406(a) of the Act by imposing on 
parties in interest who are fiduciaries a 
duty of undivided loyalty to the plans 
for which they act. These prohibitions 
are imposed upon fiduciaries to deter 
them from exercising the authority, 
control, or responsibility which makes 
such persons fiduciaries when they 
have interests which may conflict with 
the interests of the plans for which 
they act. In such cases, the fiduciaries 
have interests in the transactions 
which may affect the exercise of their 
best judgment as fiduciaries. Thus, a fi-
duciary may not use the authority, 
control, or responsibility which makes 
such person a fiduciary to cause a plan 
to pay an additional fee to such fidu-
ciary (or to a person in which such fi-
duciary has an interest which may af-
fect the exercise of such fiduciary’s 
best judgment as a fiduciary) to pro-
vide a service. Nor may a fiduciary use 
such authority, control, or responsi-
bility to cause a plan to enter into a 
transaction involving plan assets 
whereby such fiduciary (or a person in 
which such fiduciary has an interest 
which may affect the exercise of such 
fiduciary’s best judgment as a fidu-
ciary) will receive consideration from a 
third party in connection with such 
transaction. A person in which a fidu-
ciary has an interest which may affect 
the exercise of such fiduciary’s best 
judgment as a fiduciary includes, for 
example, a person who is a party in in-
terest by reason of a relationship to 

such fiduciary described in section 
3(14)(E), (F), (G), (H), or (I). 

(2) Transactions not described in section 
406(b)(1). A fiduciary does not engage in 
an act described in section 406(b)(1) of 
the Act if the fiduciary does not use 
any of the authority, control or respon-
sibility which makes such person a fi-
duciary to cause a plan to pay addi-
tional fees for a service furnished by 
such fiduciary or to pay a fee for a 
service furnished by a person in which 
such fiduciary has an interest which 
may affect the exercise of such fidu-
ciary’s best judgment as a fiduciary. 
This may occur, for example, when one 
fiduciary is retained on behalf of a plan 
by a second fiduciary to provide a serv-
ice for an additional fee. However, be-
cause the authority, control or respon-
sibility which makes a person a fidu-
ciary may be exercised ‘‘in effect’’ as 
well as in form, mere approval of the 
transaction by a second fiduciary does 
not mean that the first fiduciary has 
not used any of the authority, control 
or responsibility which makes such 
person a fiduciary to cause the plan to 
pay the first fiduciary an additional fee 
for a service. See paragraph (f) of this 
section. 

(3) Services without compensation. If a 
fiduciary provides services to a plan 
without the receipt of compensation or 
other consideration (other than reim-
bursement of direct expenses properly 
and actually incurred in the perform-
ance of such services within the mean-
ing of § 2550.408c–2(b)(3)), the provision 
of such services does not, in and of 
itself, constitute an act described in 
section 406(b) of the Act. The allowance 
of a deduction to an employer under 
section 162 or 212 of the Code for the ex-
pense incurred in furnishing office 
space or services to a plan established 
or maintained by such employer does 
not constitute compensation or other 
consideration. 

(f) Examples. The provisions of 
§ 2550.408b–2(e) may be illustrated by 
the following examples.

Example (1). E, an employer whose employ-
ees are covered by plan P, is a fiduciary of P. 
I is a professional investment adviser in 
which E has no interest which may affect the 
exercise of E’s best judgment as a fiduciary. 
E causes P to retain I to provide certain 
kinds of investment advisory services of a 
type which causes I to be a fiduciary of P 
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under section 3(21)(A)(ii) of the Act. there-
after, I proposes to perform for additional 
fees portfolio evaluation services in addition 
to the services currently provided. The pro-
vision of such services is arranged by I and 
approved on behalf of the plan by E. I has not 
engaged in an act described in section 
406(b)(1) of the Act, because I did not use any 
of the authority, control or responsibility 
which makes I a fiduciary (the provision of 
investment advisory services) to cause the 
plan to pay I additional fees for the provision 
of the portfolio evaluation services. E has 
not engaged in an act which is described in 
section 406(b)(1). E, as the fiduciary who has 
the responsibility to be prudent in his selec-
tion and retention of I and the other invest-
ment advisers of the plan, has an interest in 
the purchase by the plan of portfolio evalua-
tion services. However, such an interest is 
not an interest which may affect the exercise 
of E’s best judgment as a fiduciary.

Example (2). D, a trustee of plan P with dis-
cretion over the management and disposition 
of plan assets, relies on the advice of C, a 
consultant to P, as to the investment of plan 
assets, thereby making C a fiduciary of the 
plan. On January 1, 1978, C recommends to D 
that the plan purchase an insurance policy 
from U, an insurance company which is not 
a party in interest with respect to P. C thor-
oughly explains the reasons for the rec-
ommendation and makes a full disclosure 
concerning the fact that C will receive a 
commission from U upon the purchase of the 
policy of P. D considers the recommendation 
and approves the purchase of the policy by P. 
C receives a commission. Under such cir-
cumstances, C has engaged in an act de-
scribed in section 406(b)(1) of the Act (as well 
as sections 406(b)(2) and (3) of the Act) be-
cause C is in fact exercising the authority, 
control or responsibility which makes C a fi-
duciary to cause the plan to purchase the 
policy. However, the transaction is exempt 
from the prohibited transaction provisions of 
section 406 of the Act, if the requirements of 
Prohibited Transaction Exemption 77–9 are 
met.

Example (3). Assume the same facts as in 
Example (2) except that the nature of C’s re-
lationship with the plan is not such that C is 
a fiduciary of P. The purchase of the insur-
ance policy does not involve an act described 
in section 406(b)(1) of the Act (or sections 
406(b)(2) or (3) of the Act) because such sec-
tions only apply to acts by fiduciaries.

Example (4). E, an employer whose employ-
ees are covered by plan P, is a fiduciary with 
respect to P. A, who is not a party in inter-
est with respect to P, persuades E that the 
plan needs the services of a professional in-
vestment adviser and that A should be hired 
to provide the investment advice. Accord-
ingly, E causes P to hire A to provide invest-
ment advice of the type which makes A a fi-
duciary under § 2510.3–21(c)(1)(ii)(B). Prior to 

the expiration of A’s first contract with P, A 
persuades E to cause P to renew A’s contract 
with P to provide the same services for addi-
tional fees in view of the increased costs in 
providing such services. During the period of 
A’s second contract, A provides additional 
investment advice services for which no ad-
ditional charge is made. Prior to the expira-
tion of A’s second contract, A persuades E to 
cause P to renew his contract for additional 
fees in view of the additional services A is 
providing. A has not engaged in an act de-
scribed in section 406(b)(1) of the Act, be-
cause A has not used any of the authority, 
control or responsibility which makes A a fi-
duciary (the provision of investment advice) 
to cause the plan to pay additional fees for 
A’s services.

Example (5). F, a trustee of plan P with dis-
cretion over the management and disposition 
of plan assets, retains C to provide adminis-
trative services to P of the type which 
makes C a fiduciary under section 
3(21)(A)(iii). Thereafter, C retains F to pro-
vide for additional fees actuarial and various 
kinds of administrative services in addition 
to the services F is currently providing to P. 
Both F and C have engaged in an act de-
scribed in section 406(b)(1) of the Act. F, re-
gardless of any intent which he may have 
had at the time he retained C, has engaged in 
such an act because F has, in effect, exer-
cised the authority, control or responsibility 
which makes F a fiduciary to cause the plan 
to pay F additional fees for the services. C, 
whose continued employment by P depends 
on F, has also engaged in such an act, be-
cause C has an interest in the transaction 
which might affect the exercise of C’s best 
judgment as a fiduciary. As a result, C has 
dealt with plan assets in his own interest 
under section 406(b)(1).

Example (6). F, a fiduciary of plan P with 
discretionary authority respecting the man-
agement of P, retains S, the son of F, to pro-
vide for a fee various kinds of administrative 
services necessary for the operation of the 
plan. F has engaged in an act described in 
section 406(b)(1) of the Act because S is a per-
son in whom F has an interest which may af-
fect the exercise of F’s best judgment as a fi-
duciary. Such act is not exempt under sec-
tion 408(b)(2) of the Act irrespective of 
whether the provision of the services by S is 
exempt.

Example (7). T, one of the trustees of plan 
P, is president of bank B. The bank proposes 
to provide administrative services to P for a 
fee. T physically absents himself from all 
consideration of B’s proposal and does not 
otherwise exercise any of the authority, con-
trol or responsibility which makes T a fidu-
ciary to cause the plan to retain B. The 
other trustees decide to retain B. T has not 
engaged in an act described in section 
406(b)(1) of the Act. Further, the other trust-
ees have not engaged in an act described in 
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section 406(b)(1) merely because T is on the 
board of trustees of P. This fact alone would 
not make them have an interest in the trans-
action which might affect the exercise of 
their best judgment as fiduciaries.

[42 FR 32390, June 24, 1977]

§ 2550.408b–3 Loans to Employee Stock 
Ownership Plans. 

(a) Definitions. When used in this sec-
tion, the terms listed below have the 
following meanings: 

(1) ESOP. The term ESOP refers to an 
employee stock ownership plan that 
meets the requirements of section 
407(d)(6) of the Employee Retirement 
Income Security Act of 1974 (the Act) 
and 29 CFR 2550.407d–6. It is not syn-
onymous with ‘‘stock bonus plan.’’ A 
stock bonus plan must, however, be an 
ESOP to engage in an exempt loan. The 
qualification of an ESOP under section 
401 (a) of the Internal Revenue Code 
(the Code) and 26 CFR 54.4975–11 will 
not be adversely affected merely be-
cause it engages in a non-exempt loan. 

(2) Loan. The term loan refers to a 
loan made to an ESOP by a party in in-
terest or a loan to an ESOP which is 
guaranteed by a party in interest. It 
includes a direct loan of cash, a pur-
chase-money transaction, and an as-
sumption of the obligation of an ESOP. 
‘‘Guarantee’’ includes an unsecured 
guarantee and the use of assets of a 
party in interest as collateral for a 
loan, even though the use of assets 
may not be a guarantee under applica-
ble state law. An amendment of a loan 
in order to qualify as an exempt loan is 
not a refinancing of the loan or the 
making of another loan. 

(3) Exempt loan. The term exempt loan 
refers to a loan that satisfies the provi-
sions of this section. A ‘‘non-exempt 
loan’’ is one that fails to satisfy such 
provisions. 

(4) Publicly traded. The term publicly 
traded refers to a security that is listed 
on a national securities exchange reg-
istered under section 6 of the Securi-
ties Exchange Act of 1934 (15 U.S.C. 78f) 
or that is quoted on a system sponsored 
by a national securities association 
registered under section 15A(b) of the 
Securities Exchange Act (15 U.S.C. 
78o). 

(5) Qualifying employer security. The 
term qualifying employer security reters 

to a security described in 29 CFR 
2550.407d–5. 

(b) Statutory exemption—(1) Scope. 
Section 408(b)(3) of the Act provides an 
exemption from the prohibited trans-
action provisions of sections 406(a) and 
406(b)(1) of the Act (relating to fidu-
ciaries dealing with the assets of plans 
in their own interest or for their own 
account) and 406(b)(2) of the Act (relat-
ing to fiduciaries in their individual or 
in any other capacity acting in any 
transaction involving the plan on be-
half of a party (or representing a party) 
whose interests are adverse to the in-
terests of the plan or the interests of 
its participants or beneficiaries). Sec-
tion 408(b)(3) does not provide an ex-
emption from the prohibitions of sec-
tion 406(b)(3) of the Act (relating to fi-
duciaries receiving consideration for 
their own personal account from any 
party dealing with a plan in connection 
with a transaction involving the in-
come or assets of the plan). 

(2) Special scrutiny of transaction. The 
exemption under section 408(b)(3) in-
cludes within its scope certain trans-
action in which the potential for self-
dealing by fiduciaries exists and in 
which the interests of fiduciaries may 
conflict with the interests of partici-
pants. To guard against these potential 
abuses, the Department of Labor will 
subject these transactions to special 
scrutiny to ensure that they are pri-
marily for the benefit of participants 
and their beneficiaries. Although the 
transactions need not be arranged and 
approved by an independent fiduciary, 
fiduciaries are cautioned to scru-
pulously exercise their discretion in 
approving them. For example, fidu-
ciaries should be prepared to dem-
onstrate compliance with the net effect 
test and the arm’s-length standard 
under paragraphs (c)(2) and (3) of this 
section. Also, fiduciaries should deter-
mine that the transaction is truly ar-
ranged primarily in the interest of par-
ticipants and their beneficiaries rather 
than, for example, in the interest of 
certain selling shareholders. 

(c) Primary benefit requirements—(1) In 
general. An exempt loan must be pri-
marily for the benefit of the ESOP par-
ticipants and their beneficiaries. All 
the surrounding facts and cir-
cumstances, including those described 
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in paragraphs (c)(2) and (3) of this sec-
tion, will be considered in determining 
whether such loan satisfies this re-
quirement. However, no loan will sat-
isfy such requirement unless it satis-
fies the requirements of paragraphs (d), 
(e) and (f) of this section. 

(2) Net effect on plan assets. At the 
time that a loan is made, the interest 
rate for the loan and the price of secu-
rities to be acquired with the loan pro-
ceeds should not be such that plan as-
sets might be drained off. 

(3) Arm’s-length standard. The terms 
of a loan, whether or not between inde-
pendent parties, must, at the time the 
loan is made, be at least as favorable to 
the ESOP as the terms of a comparable 
loan resulting from arm‘s-length nego-
tiations between independent parties. 

(d) Use of loan proceeds. The proceeds 
of an exempt loan must be used, within 
a reasonable time after their receipt, 
by the borrowing ESOP only for any or 
all of the following purposes: 

(1) To acquire qualifying employer 
securities. 

(2) To repay such loan. 
(3) To repay a prior exempt loan. A 

new loan, the proceeds of which are so 
used, must satisfy the provisions of 
this section. 

Except as provided in paragraphs (i) 
and (j) of this section or as otherwise 
required by applicable law, no security 
acquired with the proceeds of an ex-
empt loan may be subject to a put, 
call, or other option, or buy-sell or 
similar arrangement while held by and 
when distributed from a plan, whether 
or not the plan is then ESOP. 

(e) Liability and collateral of ESOP for 
loan. An exempt loan must be without 
recourse against the ESOP. Further-
more, the only assets of the ESOP that 
may be given as collateral on an ex-
empt loan are qualifying employer se-
curities of two classes: Those acquired 
with the proceeds of the exempt loan 
and those that were used as collateral 
on a prior exempt loan repaid with the 
proceeds of the current exempt loan. 
No person entitled to payment under 
the exempt loan shall have any right to 
assets of the ESOP other than: 

(1) Collateral given for the loan, 
(2) Contributions (other than con-

tributions of employer securities) that 

are made under an ESOP to meet its 
obligations under the loan, and 

(3) Earnings attributable to such col-
lateral and the investment of such con-
tributions. 
The payments made with respect to an 
exempt loan by the ESOP during a plan 
year must not exceed an amount equal 
to the sum of such contributions and 
earnings received during or prior to the 
year less such payments in prior years. 
Such contributions and earnings must 
be accounted for separately in the 
books of account of the ESOP until the 
loan is repaid. 

(f) Default. In the event of default 
upon an exempt loan, the value of plan 
assets transferred in satisfaction of the 
loan must not exceed the amount of de-
fault. If the lender is a party in inter-
est, a loan must provide for a transfer 
of plan assets upon default only upon 
and to the extent of the failure of the 
plan to meet the payment schedule of 
the loan. For purposes of this para-
graph, the making of a guarantee does 
not make a person a lender. 

(g) Reasonable rate of interest. The in-
terest rate of a loan must not be in ex-
cess of a reasonable rate of interest. 
All relevant factors will be considered 
in determining a reasonable rate of in-
terest, including the amount and dura-
tion of the loan, the security and guar-
antee (if any) involved, the credit 
standing of the ESOP and the guar-
antor (if any), and the interest rate 
prevailing for comparable loans. When 
these factors are considered, a variable 
interest rate may be reasonable. 

(h) Release from encumbrance—(1) Gen-
eral rule. In general, an exempt loan 
must provide for the release from en-
cumbrance of plan assets used as col-
lateral for the loan under this para-
graph. For each plan year during the 
duration of the loan, the number of se-
curities released must equal the num-
ber of encumbered securities held im-
mediately before release for the cur-
rent plan year multiplied by a fraction. 
The numerator of the fraction is the 
amount of principal and interest paid 
for the year. The denominator of the 
fraction is the sum of the numerator 
plus the principal and interest to be 
paid for all future years. See 
§ 2550.408b–3(h)(4). The number of future 
years under the loan must be definitely 
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ascertainable and must be determined 
without taking into account any pos-
sible extensions or renewal periods. If 
the interest rate under the loan is vari-
able, the interest to be paid in future 
years must be computed by using the 
interest rate applicable as of the end of 
the plan year. If collateral includes 
more than one class of securities, the 
number of securities of each class to be 
released for a plan year must be deter-
mined by applying the same fraction to 
each class. 

(2) Special rule. A loan will not fail to 
be exempt merely because the number 
of securities to be released from en-
cumbrance is determined solely with 
reference to principal payments. How-
ever, if release is determined with ref-
erence to principal payments only, the 
following three additional rules apply. 
The first rule is that the loan must 
provide for annual payments of prin-
cipal and interest at a cumulative rate 
that is not less rapid at any time than 
level annual payments of such amounts 
for 10 years. The second rule is that in-
terest included in any payment is dis-
regarded only to the extent that it 
would be determined to be interest 
under standard loan amortization ta-
bles. The third rule is that subdivision 
(2) is not applicable from the time that, 
by reason of a renewal, extension, or 
refinancing, the sum of the expired du-
ration of the exempt loan, the renewal 
period, the extension period, and the 
duration of a new exempt loan exceeds 
10 years. 

(3) Caution against plan disqualifica-
tion. Under an exempt loan, the number 
of securities released from encum-
brance may vary from year to year. 
The release of securities depends upon 
certain employer contributions and 
earnings under the ESOP. Under 26 
CFR 54.4975–11(d)(2) actual allocations 
to participants’ accounts are based 
upon assets withdrawn from the sus-
pense account. Nevertheless, for pur-
poses of applying the limitations under 
section 415 of the Code to these alloca-
tions, under 26 CFR 54.4975–11(a)(8)(ii) 
contributions used by the ESOP to pay 
the loan are treated as annual addi-
tions to participants’ accounts. There-
fore, particular caution must be exer-
cised to avoid exceeding the maximum 
annual additions under section 415 of 

the Code. At the same time, release 
from encumbrance in annually varying 
numbers may reflect a failure on the 
part of the employer to make substan-
tial and recurring contributions to the 
ESOP which will lead to loss of quali-
fication under section 401(a) of the 
Code. The Internal Revenue Service 
will observe closely the operation of 
ESOPs that release encumbered securi-
ties in varying annual amounts, par-
ticularly those that provide for the de-
ferral of loan payments or for balloon 
payments. See 26 CFR 54.4975–
7(b)(8)(iii). 

(4) Illustration. The general rule under 
paragraph (h)(1) of this section oper-
ates as illustrated in the following ex-
amples:

Example. Corporation X establishes an 
ESOP that borrows $750,000 from a bank. X 
guarantees the loan which is for 15 years at 
5% interest and is payable in level annual 
amounts of $72,256.72. Total payments on the 
loan are $1,083,850.80. The ESOP uses the en-
tire proceeds of the loan to acquire 15,000 
shares of X stock which is used as collateral 
for the loan. The number of securities to be 
released for the first year is 1,000 shares, i.e., 
15,000 shares × $72,256.72/$1,083,850.80 = 15,000 
shares × 1⁄15. The number of securities to be 
released for the second year is 1,000 shares, 
i.e., 14,000 shares × $72,256.72/$1,011,594.08 = 
14,000 shares × 1⁄14. If all loan payments are 
made as originally scheduled, the number of 
securities released in each succeeding year of 
the loan will also be 1,000.

(i) Right of first refusal. Qualifying 
employer securities acquired with pro-
ceeds of an exempt loan may, but need 
not, be subject to a right of first re-
fusal. However, any such right must 
meet the requirements of this para-
graph. Securities subject to such right 
must be stock or an equity security, or 
a debt security convertible into stock 
or an equity security. Also, they must 
not be publicly traded at the time the 
right may be exercised. The right of 
first refusal must be in favor of the em-
ployer, the ESOP, or both in any order 
of priority. The selling price and other 
terms under the right must not be less 
favorable to the seller than the greater 
of the value of the security determined 
under 26 CFR 54.4975–11(d)(5), or the 
purchase price and other terms offered 
by a buyer, other than the employer or 
the ESOP, making a good faith offer to 
purchase the security. The right of 

VerDate Sep<04>2002 09:01 Sep 13, 2002 Jkt 197111 PO 00000 Frm 00507 Fmt 8010 Sfmt 8010 Y:\SGML\197111T.XXX 197111T



508

29 CFR Ch. XXV (7–1–02 Edition)§ 2550.408b–3

first refusal must lapse no later than 14 
days after the security holder gives 
written notice to the holder of the 
right that an offer by a third party to 
purchase the security has been re-
ceived. 

(j) Put option. A qualifying employer 
security acquired with the proceeds of 
an exempt loan by an ESOP after Sep-
tember 30, 1976, must be subject to a 
put option if it is not publicly traded 
when distributed or if it is subject to a 
trading limitation when distributed. 
For purposes of this paragraph, a 
‘‘trading limitation’’ or a security is a 
restriction under any Federal or State 
securities law or any regulation there-
under, or an agreement (not prohibited 
by this section) affecting the security 
which would make the security not as 
freely tradeable as one not subject to 
such restriction. The put option must 
be exercisable only by a participant, by 
the participant’s donees, or by a person 
(including an estate or its distributee) 
to whom the security passes by reason 
of a participant’s death. (Under this 
paragraph ‘‘participant’’ means a par-
ticipant and the beneficiaries of the 
participant under the ESOP.) The put 
option must permit a participant to 
put the security to the employer. 
Under no circumstances may the put 
option bind the ESOP. However, it may 
grant the ESOP an option to assume 
the rights and obligations of the em-
ployer at the time that the put option 
is exercised. If it is known at the time 
a loan is made that Federal or state 
law will be violated by the employer’s 
honoring such put option, the put op-
tion must permit the security to be 
put, in a manner consistent with such 
law, to a third party (e.g., an affiliate 
of the employer or a shareholder other 
than the ESOP) that has substantial 
net worth at the time the loan is made 
and whose net worth is reasonably ex-
pected to remain substantial. 

(k) Duration of put option—(1) General 
rule. A put option must be exercisable 
at least during a 15-month period 
which begins the date the security sub-
ject to the put option is distributed by 
the ESOP. 

(2) Special rule. In the case of a secu-
rity that is publicly traded without re-
striction when distributed but ceases 
to be so traded within 15 months after 

distribution, the employer must notify 
each security holder in writing on or 
before the tenth day after the date the 
security ceases to be so traded that for 
the remainder of the 15-month period 
the security is subject to a put option. 
The number of days between the tenth 
day and the date on which notice is ac-
tually given, if later than the tenth 
day, must be added to the duration of 
the put option. The notice must inform 
distributees of the terms of the put op-
tions that they are to hold. The terms 
must satisfy the requirements of para-
graphs (j) through (l) of this section. 

(l) Other put option provisions—(1) 
Manner of exercise. A put option is exer-
cised by the holder notifying the em-
ployer in writing that the put option is 
being exercised. 

(2) Time excluded from duration of put 
option. The period during which a put 
option is exercisable does not include 
any time when a distributee is unable 
to exercise it because the party bound 
by the put option is prohibited from 
honoring it by applicable Federal or 
State law. 

(3) Price. The price at which a put op-
tion must be exercisable is the value of 
the security, determined in accordance 
with paragraph (d)(5) of 26 CFR 54.4975–
11. 

(4) Payment terms. The provisions for 
payment under a put option must be 
reasonable. The deferral of payment is 
reasonable if adequate security and a 
reasonable interest rate are provided 
for any credit extended and if the cu-
mulative payments at any time are no 
less than the aggregate of reasonable 
periodic payments as of such time. 
Periodic payments are reasonable if 
annual installments, beginning with 30 
days after the date the put option is 
exercised, are substantially equal. Gen-
erally, the payment period may not 
end more than 5 years after the date 
the put option is exercised. However, it 
may be extended to a date no later 
than the earlier of 10 years from the 
date the put option is exercised or the 
date the proceeds of the loan used by 
the ESOP to acquire the security sub-
ject to such put option are entirely re-
paid. 

(5) Payment restrictions. Payment 
under a put option may be restricted 
by the terms of a loan, including one 
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used to acquire a security subject to a 
put option, made before November 1, 
1977. Otherwise, payment under a put 
option must not be restricted by the 
provisions of a loan or any other ar-
rangement, including the terms of the 
employer’s articles of incorporation, 
unless so required by applicable state 
law. 

(m) Other terms of loan. An exempt 
loan must be for a specific term. Such 
loan may not be payable at the demand 
of any person, except in the case of de-
fault. 

(n) Status of plan as ESOP. To be ex-
empt, a loan must be made to a plan 
that is an ESOP at the time of such 
loan. However, a loan to a plan for-
mally designated as an ESOP at the 
time of the loan that fails to be an 
ESOP because it does not comply with 
section 401(a) of the Code or 26 CFR 
54.4975–11 will be exempt as of the time 
of such loan if the plan is amended 
retroactively under section 401(b) of 
the Code or 26 CFR 54.4975–11(a)(4). 

(o) Special rules for certain loans—(1) 
Loans made before January 1, 1976. A 
loan made before January 1, 1976, or 
made afterwards under a binding agree-
ment in effect on January 1, 1976 (or 
under renewals permitted by the terms 
of such an agreement on that date) is 
exempt for the entire period of such 
loan if it otherwise satisfies the provi-
sions of this section for such period, 
even though it does not satisfy the fol-
lowing provisions of this section: 

(i) The last sentence of paragraph (d); 
(ii) Paragraphs (e), (f), and (h)(1) and 

(2); and 
(iii) Paragraphs (i) through (m), in-

clusive. 
(2) Loans made after December 31, 1975, 

but before November 1, 1977. A loan made 
after December 31, 1975, but before No-
vember 1, 1977, or made afterwards 
under a binding agreement in effect on 
November 1, 1977 (or under renewals 
permitted by the terms of such an 
agreement on that date) is exempt for 
the entire period of such loan if it oth-
erwise satisfies the provisions of this 
section for such period even though it 
does not satisfy the following provi-
sions of this section: 

(i) Paragraph (f); 
(ii) The three provisions of paragraph 

(h)(2); and 

(iii) Paragraph (i). 
(3) Release rule. Notwithstanding 

paragraphs (o)(1) and (2) of this section, 
if the proceeds of a loan are used to ac-
quire securities after November 1, 1977, 
the loan must comply by such date 
with the provisions of paragraph (h) of 
this section. 

(4) Default rule. Notwithstanding 
paragraphs (o)(1) and (2) of this section, 
a loan by a party in interest other than 
a guarantor must satisfy the require-
ments of paragraph (f) of this section. 
A loan will satisfy these requirements 
if it is retroactively amended before 
November 1, 1977, to satisfy these re-
quirements. 

(5) Put option rule. With respect to a 
security distributed before November 1, 
1977, the put option provisions of para-
graphs (j), (k), and (l) of this section 
will be deemed satisfied as of the date 
the security is distributed if by Decem-
ber 31, 1977, the security is subject to a 
put option satisfying such provisions. 
For purposes of satisfying such provi-
sions, the security will be deemed dis-
tributed on the date the put option is 
issued. However, the put option provi-
sions need not be satisfied with respect 
to a security that is not owned on No-
vember 1, 1977, by a person in whose 
hands a put option must be exercisable. 

(Approved by the Office of Management and 
Budget under control number 1210–0046) 

[42 FR 44385, Sept. 2, 1977; 42 FR 45907, Sept. 
13, 1977, as amended at 49 FR 18295, Apr. 30, 
1984]

§ 2550.408b–4 Statutory exemption for 
investments in deposits of banks or 
similar financial institutions. 

(a) In general. Section 408(b)(4) of the 
Employee Retirement Income Security 
Act of 1974 (the Act) exempts from the 
prohibitions of section 406 of the Act 
the investment of all or a part of a 
plan’s assets in deposits bearing a rea-
sonable rate of interest in a bank or 
similar financial institution supervised 
by the United States or a State, even 
though such bank or similar financial 
insitution is a fiduciary or other party 
in interest with respect to the plan, if 
the conditions of either § 2550.408b–
4(b)(1) or § 2550.408b–4(b)(2) are met. 
Section 408(b)(4) provides an exemption 
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from sections 406(b)(1) of the Act (relat-
ing to fiduciaries dealing with the as-
sets of plans in their own interest or 
for their own account) and 406(b)(2) of 
the Act (relating to fiduciaries in their 
individual or in any other capacity act-
ing in any transaction involving the 
plan on behalf of a party (or rep-
resenting a party) whose interests are 
adverse to the interests of the plan or 
the interests of its participants or 
beneficiaries), as well as section 
406(a)(1), because section 408(b)(4) con-
templates a bank or similar financial 
institution causing a plan for which it 
acts as a fiduciary to invest plan assets 
in its own deposits if the requirements 
of section 408(b)(4) are met. However, it 
does not provide an exemption from 
section 406(b)(3) of the Act (relating to 
fiduciaries receiving consideration for 
their own personal account from any 
party dealing with a plan in connection 
with a transaction involving the assets 
of the plan). The receipt of such consid-
eration is a separate transaction not 
described in the statutory exemption. 
Section 408(b)(4) does not contain an 
exemption from other provisions of the 
Act, such as section 404, or other provi-
sions of law which may impose require-
ments or restrictions relating to the 
transactions which are exempt under 
section 408(b)(4) of the Act. See, for ex-
ample, section 401 of the Internal Rev-
enue Code of 1954 (Code). The provi-
sions of section 408(b)(4) of the Act are 
further limited by section 408(d) of the 
Act (relating to transactions with 
owner-employees and related persons). 

(b)(1) Plan covering own employees. 
Such investment may be made if the 
plan is one which covers only the em-
ployees of the bank or similar financial 
institution, the employees of any of its 
affiliates, or the employees of both. 

(2) Other plans. Such investment may 
be made if the investment is expressly 
authorized by a provision of the plan or 
trust instrument or if the investment 
is expressly authorized (or made) by a 
fiduciary of the plan (other than the 
bank or similar financial institution or 
any of its affiliates) who has authority 
to make such investments, or to in-
struct the trustee or other fiduciary 
with respect to investments, and who 
has no interest in the transaction 
which may affect the exercise of such 

authorizing fiduciary’s best judgment 
as a fiduciary so as to cause such au-
thorization to consititute an act de-
scribed in section 406(b) of the Act. Any 
authorization to make investments 
contained in a plan or trust instrument 
will satisfy the requirement of express 
authorization for investments made 
prior to November 1, 1977. Effective No-
vember 1, 1977, in the case of a bank or 
similar financial institution that in-
vests plan assets in deposits in itself or 
its affiliates under an authorization 
contained in a plan or trust instru-
ment, such authorization must name 
such bank or similar financial institu-
tion and must state that such bank or 
similar financial institution may make 
investments in deposits which bear a 
reasonable rate of interest in itself (or 
in an affiliate). 

(3) Example. B, a bank, is the trustee 
of plan P’s assets. The trust instru-
ments give the trustees the right to in-
vest plan assets in its discretion. B in-
vests in the certificates of deposit of 
bank C, which is a fiduciary of the plan 
by virtue of performing certain custo-
dial and administrative services. The 
authorization is sufficient for the plan 
to make such investment under section 
408(b)(4). Further, such authorization 
would suffice to allow B to make in-
vestments in deposits in itself prior to 
November 1, 1977. However, subsequent 
to October 31, 1977, B may not invest in 
deposits in itself, unless the plan or 
trust instrument specifically author-
izes it to invest in deposits of B. 

(c) Definitions. (1) The term bank or 
similar financial institution includes a 
bank (as defined in section 581 of the 
Code), a domestic building and loan as-
sociation (as defined in section 
7701(a)(19) of the Code), and a credit 
union (as defined in section 101(6) of 
the Federal Credit Union Act). 

(2) A person is an affiliate of a bank 
or similar financial institution if such 
person and such bank or similar finan-
cial institution would be treated as 
members of the same controlled group 
of corporations or as members of two 
or more trades or businesses under 
common control within the meaning of 
section 414 (b) or (c) of the Code and 
the regulations thereunder. 

(3) The term deposits includes any ac-
count, temporary or otherwise, upon 
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which a reasonable rate of interest is 
paid, including a certificate of deposit 
issued by a bank or similar financial 
institution. 

[42 FR 32392, June 24, 1977; 42 FR 36823, July 
18, 1977]

§ 2550.408b–6 Statutory exemption for 
ancillary services by a bank or simi-
lar financial institution. 

(a) In general. Section 408(b)(6) of the 
Employee Retirement Income Security 
Act of 1974 (the Act) exempts from the 
prohibitions of section 406 of the Act 
the provision of certain ancillary serv-
ices by a bank or similar financial in-
stitution (as defined in § 2550.408b–
4(c)(1) supervised by the United States 
or a State to a plan for which it acts as 
a fiduciary if the conditions of 
§ 2550.408b–6(b) are met. Such ancillary 
services include services which do not 
meet the requirements of section 
408(b)(2) of the Act because the provi-
sion of such services involves an act de-
scribed in section 406(b)(1) of the Act 
(relating to fiduciaries dealing with 
the assets of plans in their own inter-
est or for their own account) by the fi-
duciary bank or similar financial insti-
tution or an act described in section 
406(b)(2) of the Act (relating to fidu-
ciaries in their individual or in any 
other capacity acting in any trans-
action involving the plan on behalf of a 
party (or representing a party) whose 
interests are adverse to the interests of 
the plan or the interests of its partici-
pants or beneficiaries). Section 
408(b)(6) provides an exemption from 
sections 406(b)(1) and (2) because sec-
tion 408(b)(6) contemplates the provi-
sion of such ancillary services without 
the approval of a second fiduciary (as 
described in § 2550.408b–2(e)(2)) if the 
conditions of § 2550.408b–6(b) are met. 
Thus, for example, plan assets held by 
a fiduciary bank which are reasonably 
expected to be needed to satisfy cur-
rent plan expenses may be placed by 
the bank in a non-interest-bearing 
checking account in the bank if the 
conditions of § 2550.408b–6(b) are met, 
notwithstanding the provisions of sec-
tion 408(b)(4) of the Act (relating to in-
vestments in bank deposits). However, 
section 408(b)(6) does not provide an ex-
emption for an act described in section 
406(b)(3) of the Act (relating to fidu-

ciaries receiving consideration for 
their own personal account from any 
party dealing with a plan in connection 
with a transaction involving the assets 
of the plan). The receipt of such consid-
eration is a separate transaction not 
described in section 408(b)(6). Section 
408(b)(6) does not contain an exemption 
from other provisions of the Act, such 
as section 404, or other provisions of 
law which may impose requirements or 
restrictions relating to the trans-
actions which are exempt under section 
408(b)(6) of the Act. See, for example, 
section 401 of the Internal Revenue 
Code of 1954. The provisions of section 
408(b)(6) of the Act are further limited 
by section 408(d) of the Act (relating to 
transactions with owner-employees and 
related persons). 

(b) Conditions. Such service must be 
provided— 

(1) At not more than reasonable com-
pensation; 

(2) Under adequate internal safe-
guards which assure that the provision 
of such service is consistent with sound 
banking and financial practice, as de-
termined by Federal or State super-
visory authority; and 

(3) Only to the extent that such serv-
ice is subject to specific guidelines 
issued by the bank or similar financial 
institution which meet the require-
ments of § 2550.408b–6(c). 

[42 FR 32392, June 24, 1977; 42 FR 36823, July 
18, 1977]

§ 2550.408c–2 Compensation for serv-
ices. 

(a) In general. Section 408(b)(2) of the 
Employee Retirement Income Security 
Act of 1974 (the Act) refers to the pay-
ment of reasonable compensation by a 
plan to a party in interest for services 
rendered to the plan. Section 408(c)(2) 
of the Act and §§ 2550.408c–2(b)(1) 
through 2550.408c–2(b)(4) clarify what 
constitutes reasonable compensation 
for such services. 

(b)(1) General rule. Generally, whether 
compensation is ‘‘reasonable’’ under 
sections 408 (b)(2) and (c)(2) of the Act 
depends on the particular facts and cir-
cumstances of each case. 

(2) Payments to certain fiduciaries. 
Under sections 408(b)(2) and 408(c)(2) of 
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the Act, the term ‘‘reasonable com-
pensation’’ does not include any com-
pensation to a fiduciary who is already 
receiving full-time pay from an em-
ployer or association of employers (any 
of whose employees are participants in 
the plan) or from an employee organi-
zation (any of whose members are par-
ticipants in the plan), except for the re-
imbursement of direct expenses prop-
erly and actually incurred and not oth-
erwise reimbursed. The restrictions of 
this paragraph (b)(2) do not apply to a 
party in interest who is not a fidu-
ciary. 

(3) Certain expenses not direct expenses. 
An expense is not a direct expense to 
the extent it would have been sus-
tained had the service not been pro-
vided or if it represents an allocable 
portion of overhead costs. 

(4) Expense advances. Under sections 
408(b)(2) and 408(c)(2) of the Act, the 
term ‘‘reasonable compensation,’’ as 
applied to a fiduciary or an employee 
of a plan, includes an advance to such 
a fiduciary or employee by the plan to 
cover direct expenses to be properly 
and actually incurred by such person in 
the performance of such person’s duties 
with the plan if: 

(i) The amount of such advance is 
reasonable with respect to the amount 
of the direct expense which is likely to 
be properly and actually incurred in 
the immediate future (such as during 
the next month); and 

(ii) The fiduciary or employee ac-
counts to the plan at the end of the pe-
riod covered by the advance for the ex-
penses properly and actually incurred. 

(5) Excessive compensation. Under sec-
tions 408(b)(2) and 408(c)(2) of the Act, 
any compensation which would be con-
sidered excessive under 26 CFR 1.162–7 
(Income Tax Regulations relating to 
compensation for personal services 
which consitutes an ordinary and nec-
essary trade or business expense) will 
not be ‘‘reasonable compensation.’’ De-
pending upon the facts and cir-
cumstances of the particular situation, 
compensation which is not excessive 
under 26 CFR 1.162–7 may, nevertheless, 
not be ‘‘reasonable compensation’’ 
within the meaning of sections 408(b)(2) 
and 408 (c)(2) of the Act. 

[42 FR 32393, June 24, 1977]

§ 2550.408e Statutory exemption for 
acquisition or sale of qualifying em-
ployer securities and for acquisi-
tion, sale, or lease of qualifying em-
ployer real property. 

(a) General. Section 408(e) of the Em-
ployee Retirement Income Security 
Act of 1974 (the Act) exempts from the 
prohibitions of section 406(a) and 
406(b)(1) and (2) of the Act any acquisi-
tion or sale by a plan of qualifying em-
ployer securities (as defined in section 
407(d)(5) of the Act), or any acquisition, 
sale or lease by a plan of qualifying 
employer real property (as defined in 
section 407(d)(4) of the Act) if certain 
conditions are met. The conditions are 
that: 

(1) The acquisition, sale or lease 
must be for adequate consideration 
(which is defined in paragraph (d) of 
this section); 

(2) No commission may be charged di-
rectly or indirectly to the plan with re-
spect to the transaction; and 

(3) In the case of an acquisition or 
lease of qualifying employer real prop-
erty, or an acquisition of qualifying 
employer securities, by a plan other 
than an eligible individual account 
plan (as defined in section 407(d)(3) of 
the Act), the acquisition or lease must 
comply with the requirements of sec-
tion 407(a) of the Act. 

(b) Acquisition. For purposes of sec-
tion 408(e) and this section, an acquisi-
tion by a plan of qualifying employer 
securities or qualifying employer real 
property shall include, but not be lim-
ited to, an acquisition by purchase, by 
the exchange of plan assets, by the ex-
ercise of warrants or rights, by the 
conversion of a security, by default of 
a loan where the qualifying employer 
security or qualifying employer real 
property was security for the loan, or 
in connection with the contribution of 
such securities or real property to the 
plan. However, an acquisition of a secu-
rity shall not be deemed to have oc-
curred if a plan acquires the security 
as a result of a stock dividend or stock 
split. 

(c) Sale. For purposes of section 408(e) 
and this section, a sale of qualifying 
employer real property or qualifying 
employer securities shall include any 
disposition for value. 
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(d) Adequate consideration. For pur-
poses of section 408(e) and this section, 
adequate consideration means: 

(1) In the case of a marketable obli-
gation, a price not less favorable to the 
plan than the price determined under 
section 407(e)(1) of the Act; and 

(2) In all other cases, a price not less 
favorable to the plan than the price de-
termined under section 3(18) of the Act. 

(e) Commission. For purposes of sec-
tion 408(e) and this section, the term 
‘‘commission’’ includes any fee, com-
mission or similar charge paid in con-
nection with a transaction, except that 
the term ‘‘commission’’ does not in-
clude a charge incurred for the purpose 
of enabling the appropriate plan fidu-
ciaries to evaluate the desirability of 
entering into a transaction to which 
this section would apply, such as an ap-
praisal or investment advisory fee. 

[45 FR 51197, Aug. 1, 1980]

§ 2550.412–1 Temporary bonding re-
quirements. 

(a) Pending the issuance of perma-
nent regulations with respect to the 
bonding provisions under section 412 of 
the Employee Retirement Income Se-
curity Act of 1974 (the Act), any plan 
official, as defined in section 412(a) of 
the Act, shall be deemed to be in com-
pliance with the bonding requirements 
of the Act if he or she is bonded under 
a bond which would have been in com-
pliance with section 13 of the Welfare 
and Pension Plans Disclosure Act, as 
amended (the WPPDA), and with the 
basic bonding requirements of subparts 
A through E of part 2580, title 29 CFR, 
and with the prohibition against bond-
ing by parties interested in the plan 
contained in subpart G of part 2580 of 
such title, or would be exempt from 
such bonding requirements because 
bonding would not be required under 
the exemption provisions contained in 
subpart F of part 2580 of such title. 
Part 2580 of this title incorporates ma-
terial previously designated as sub-
parts A through E of part 464, subpart 
B of part 465 and part 485 of this title 
of the CFR. The requirements which 
are set forth in the temporary regula-
tions hereby adopted shall be applica-
ble to all employee benefit plans cov-
ered by the Act, including those plans 
which were not covered by the WPPDA. 

Thus, for example, the regulations so 
adopted are applicable to plans con-
taining fewer than 26 participants, al-
though such plans were not covered by 
the WPPDA. 

(b) For the purpose of this temporary 
regulation, any bond or rider thereto 
obtained by a plan official which con-
tains a reference to the WPPDA will be 
construed by the Secretary to refer to 
the Act: Provided, That the surety com-
pany so agrees. 

(c) For the purpose of this regulation, 
(1) Any reference to section 13 of the 

WPPDA or any subsection thereof in 
the regulations issued under the 
WPPDA and which are incorporated by 
reference by this temporary regulation 
shall be deemed to refer to section 412 
of the Act, or the corresponding sub-
section thereof, 

(2) Where the particular phrases set 
forth in the Act are not identical to 
the phrases in the WPPDA and the reg-
ulations issued pursuant thereto, the 
phrases appearing in the Act shall be 
substituted by operation of law, and 

(3) Where the phrases are identical 
but the meaning is different, the mean-
ing given such phrases by the Act shall 
govern. For example, the phrase ‘‘ad-
ministrators, officers, and employees 
of any employee welfare benefit plan or 
of any employee pension benefit plan 
subject to this Act who handle funds or 
other property of such plan’’ which ap-
pears in section 13 of the WPPDA and 
the regulations issued thereunder shall 
be construed to mean, for purposes of 
this regulation, ‘‘plan officials’’, which 
is the term appearing in section 412 of 
the Act, and the terms ‘‘employee wel-
fare benefit plan’’ and ‘‘employee pen-
sion benefit plan’’ shall be given the 
meaning assigned to them by the Act, 
and not the meaning set forth in the 
WPPDA. 

(d) The requirements of this tem-
porary regulation, as set forth in para-
graphs (a) through (c) of this section, 
shall remain in effect pending the 
issuance of permanent regulations by 
the Secretary. 

[40 FR 2203, Jan. 10, 1975. Redesignated at 40 
FR 20629, May 12, 1975, as amended at 50 FR 
26706, June 28, 1985]
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SUBCHAPTER G—ADMINISTRATION AND ENFORCEMENT 
UNDER THE EMPLOYEE RETIREMENT INCOME SECURITY 
ACT OF 1974

PART 2560—RULES AND REGULA-
TIONS FOR ADMINISTRATION 
AND ENFORCEMENT

Sec.
2560.502–1 Requests for enforcement pursu-

ant to section 502(b)(2). 
2560.502c–2 Civil penalties under section 

502(c)(2). 
2560.502c–5 Civil penalties under section 

502(c)(5). 
2560.502c–6 Civil penalties under section 

502(c)(6). 
2560.502i–1 Civil penalties under section 

502(i). 
2560.503–1 Claims procedure.

AUTHORITY: 29 U.S.C. 1132, 1135, 1194 and 
Secretary’s Order 1–87, 52 FR 13139 (April 21, 
1987). 

Section 2560.502–1 also issued under 29 
U.S.C. 1132(b)(2). 

Section 2560.502i–1 also issued under 29 
U.S.C. 1132(i). 

Section 2560.503–1 also issued under 29 
U.S.C. 1133.

§ 2560.502–1 Requests for enforcement 
pursuant to section 502(b)(2). 

(a) Form, content and filing. All re-
quests by participants, beneficiaries, 
and fiduciaries for the Secretary of 
Labor to exercise his enforcement au-
thority pursuant to section 502(a)(5), 29 
U.S.C. 1132(a)(5), with respect to a vio-
lation of, or the enforcement of, parts 
2 and 3 of title I of the Employee Re-
tirement Income Security Act of 1974 
(the Act) shall be in writing and shall 
contain information sufficient to form 
a basis for identifying the participant, 
beneficiary, or fiduciary and the plan 
involved. All such requests shall be 
considered filed if they are directed to 
and received by any office or official of 
the Department of Labor or referred to 
and received by any such office or offi-
cial by any party to whom such writing 
is directed. 

(b) Consideration. The Secretary of 
Labor retains discretion to determine 
whether any enforcement proceeding 
should be commenced in the case of 
any request received pursuant to para-
graph (a) of this section, and he may, 
but shall not be required to, exercise 

his authority pursuant to section 
502(a)(5) of the Act only if he deter-
mines that such violation affects, or 
such enforcement is necessary to pro-
tect claims of participants or bene-
ficiaries to benefits under the plan. 

[43 FR 50175, Oct. 27, 1978]

§ 2560.502c–2 Civil penalties under sec-
tion 502(c)(2). 

(a) In general. (1) Pursuant to the au-
thority granted the Secretary under 
section 502(c)(2) of the Employee Re-
tirement Income Security Act of 1974, 
as amended (the Act), the adminis-
trator (within the meaning of section 
3(16)(A)) of an employee benefit plan 
(within the meaning of section 3(3) and 
§ 2510.3–1, et seq.) for which an annual 
report is required to be filed under sec-
tion 101(b)(1) shall be liable for civil 
penalties assessed by the Secretary 
under section 502(c)(2) of the Act in 
each case in which there is a failure or 
refusal to file the annual report re-
quired to be filed under section 
101(b)(1). 

(2) For purposes of this section, a 
failure or refusal to file the annual re-
port required to be filed under section 
101(b)(1) shall mean a failure or refusal 
to file, in whole or in part, that infor-
mation described in section 103 and 
§ 2520.103–1, et seq., on behalf of the plan 
at the time and in the manner pre-
scribed therefor. 

(b) Amount assessed. (1) The amount 
assessed under section 502(c)(2) shall be 
determined by the Department of 
Labor, taking into consideration the 
degree or willfulness of the failure to 
file the annual report. However, the 
amount assessed under section 502(c)(2) 
of the Act shall not exceed $1,000 a day, 
computed from the date of the admin-
istrator’s failure or refusal to file the 
annual report and, except as provided 
in paragraph (b)(2) of this section, con-
tinuing up to the date on which an an-
nual report satisfactory to the Sec-
retary is filed. 

(2) If upon receipt of a notice of in-
tent to assess a penalty (as described in 

VerDate Sep<04>2002 09:01 Sep 13, 2002 Jkt 197111 PO 00000 Frm 00514 Fmt 8010 Sfmt 8010 Y:\SGML\197111T.XXX 197111T



515

Pension and Welfare Benefits Admin., Labor § 2560.502c–2 

paragraph (c) of this section) the ad-
ministrator files a statement of reason-
able cause for the failure to file, in ac-
cordance with paragraph (e) of this sec-
tion, a penalty shall not be assessed for 
any day from the date the Department 
serves the administrator with a copy of 
such notice until the day after the De-
partment serves notice on the adminis-
trator of its determination on reason-
able cause and its intention to assess a 
penalty (as described in paragraph (g) 
of this section). 

(3) For purposes of this paragraph, 
the date on which the administrator 
failed or refused to file the annual re-
port shall be the date on which the an-
nual report was due (determined with-
out regard to any extension for filing). 
An annual report which is rejected 
under section 104(a)(4) for a failure to 
provide material information shall be 
treated as a failure to file an annual re-
port when a revised report satisfactory 
to the Department is not filed within 
45 days of the date of the Department’s 
notice of rejection. 
A penalty shall not be assessed under 
section 502(c)(2) for any day earlier 
than the day after the date of an ad-
ministrator’s failure or refusal to file 
the annual report if a revised filing sat-
isfactory to the Department is not sub-
mitted within 45 days of the date of the 
notice of rejection by the Department. 

(c) Notice of intent to assess a penalty. 
Prior to the assessment of any penalty 
under section 502(c)(2), the Department 
shall provide to the administrator of 
the plan a written notice indicating 
the Department’s intent to assess a 
penalty under section 502(c)(2), the 
amount of such penalty, the period to 
which the penalty applies, and the rea-
son(s) for the penalty. 

(d) Waiver of assessed penalty. The De-
partment may waive all or part of the 
penalty to be assessed under section 
502(c)(2) on a showing by the adminis-
trator that there was reasonable cause 
for the failure to file the annual report. 

(e) Showing of reasonable cause. Upon 
issuance by the Department of a notice 
of intent to assess a penalty, the ad-
ministrator shall have 30 days from the 
date of the service of notice, as de-
scribed in paragraph (i) of this section, 
to file a statement of reasonable cause 
for the failure to file a complete an-

nual report or why the penalty, as cal-
culated, should not be assessed. A 
showing of reasonable cause must be 
made in the form of a written state-
ment setting forth all the facts alleged 
as reasonable cause. The statement 
must contain a declaration by the ad-
ministrator that the statement is made 
under the penalties of perjury. 

(f) Failure to file a statement of reason-
able cause. Failure of an administrator 
to file a statement of reasonable cause 
within the 30 day period described in 
paragraph (e) of this section shall be 
deemed to constitute a waiver of the 
right to appear and contest the facts 
alleged in the notice, and such failure 
shall be deemed an admission of the 
facts alleged in the notice for purposes 
of any proceeding involving the assess-
ment of a civil penalty under section 
502(c)(2). Such notice shall then become 
a final order of the Secretary, within 
the meaning of § 2570.61(g). 

(g) Notice of the determination on state-
ment of reasonable cause. (1) The Depart-
ment, following a review of all the 
facts alleged in support of a complete 
or partial waiver of the penalty, shall 
notify the administrator, in writing, of 
its intention to waive the penalty, in 
whole or in part, and/or assess a pen-
alty. If it is the intention of the De-
partment to assess a penalty, the no-
tice shall indicate the amount of the 
penalty, not to exceed the amount de-
scribed in paragraph (c) of this section. 

(2) Except as provided in paragraph 
(h) of this section, a notice issued pur-
suant to this paragraph indicating the 
Department’s intention to assess a pen-
alty shall become a final order, within 
the meaning of § 2570.61(g), 30 days after 
the date of service of the notice. 

(h) Administrative hearing. A notice 
issued pursuant to paragraph (g) of this 
section will not become a final order, 
within the meaning of § 2570.61(g), if, 
within 30 days from the date of service 
of the notice, an answer, as defined in 
§ 2570.61(c), is filed in accordance with 
§ 2570.62. 

(i) Service of notice. (1) Service of no-
tice shall be made either: 

(i) By delivering a copy to the admin-
istrator or representative thereof; 

(ii) By leaving a copy at the principal 
office, place of business, or residence of 
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the administrator or representative 
thereof; or 

(iii) By mailing a copy to the last 
known address of the administrator or 
representative thereof. 

(2) If service is accomplished by cer-
tified mail, service is complete upon 
mailing. If done by regular mail, serv-
ice is complete upon receipt by the ad-
dressee. 

(j) Liability. (1) If more than one per-
son is responsible as administrator for 
the failure to file the annual report, all 
such persons shall be jointly and sever-
ally liable with respect to such failure. 

(2) Any person against whom a civil 
penalty has been assessed under sec-
tion 502(c)(2) pursuant to a final order, 
within the meaning of § 2570.61(g), shall 
be personally liable for the payment of 
such penalty. 

(k) Cross-reference. See §§ 2570.60 
through 2570.71 of this chapter for pro-
cedural rules relating to administra-
tive hearings under section 502(c)(2) of 
the Act. 

[54 FR 26894, June 26, 1989, as amended by 67 
FR 777, Jan. 7, 2002]

§ 2560.502c–5 Civil penalties under sec-
tion 502(c)(5). 

(a) In general. (1) Pursuant to the au-
thority granted the Secretary under 
section 502(c)(5) of the Employee Re-
tirement Income Security Act of 1974 
Pub.L. 93–406, 88 Stat. 840–52, as amend-
ed by Pub. L. 104–191, 101 Stat. 1936) 
(the Act), the administrator of a mul-
tiple employer welfare arrangement 
(MEWA) (within the meaning of sec-
tion 3(40)(A) of the Act) that is not a 
group health plan, and that provides 
benefits consisting of medical care 
(within the meaning of section 
733(a)(2)), for which a report is required 
to be filed under section 101(g){h} of 
the Act and § 2520.101–2, shall be liable 
for civil penalties assessed by the Sec-
retary under section 502(c)(5) of the Act 
for each failure or refusal to file a com-
pleted report required to be filed under 
section 101(g){h} and § 2520.101–2. The 
term ‘‘administrator’’ is defined in 
§ 2520.101–2(b). 

(2) For purposes of this section, a 
failure or refusal to file the report re-
quired to be filed under section 
101(g){h} shall mean a failure or refusal 
to file, in whole or in part, that infor-

mation described in section 101(g){h}  
and § 2520.101–2, on behalf of the MEWA, 
at the time and in the manner pre-
scribed therefor. 

(b) Amount assessed—(1) The amount 
assessed under section 502(c)(5) shall be 
determined by the Department of 
Labor, taking into consideration the 
degree and/or willfulness of the failure 
to file the report. However, the amount 
assessed under section 502(c)(5) of the 
Act shall not exceed $1,000 a day, com-
puted from the date of the administra-
tor’s failure or refusal to file the report 
and, except as provided in paragraph 
(b)(2) of this section, continuing up to 
the date on which a report meeting the 
requirements of section 101(g){h} and 
§ 2520.101–2, as determined by the Sec-
retary, is filed. 

(2) If, upon receipt of a notice of in-
tent to assess a penalty (as described in 
paragraph (c) of this section), the ad-
ministrator files a statement of reason-
able cause for the failure to file, in ac-
cordance with paragraph (e) of this sec-
tion, a penalty shall not be assessed for 
any day from the date the Department 
serves the administrator with a copy of 
such notice until the day after the De-
partment serves notice on the adminis-
trator of its determination on reason-
able cause and its intention to assess a 
penalty (as described in paragraph (g) 
of this section). 

(3) For purposes of this paragraph, 
the date on which the administrator 
failed or refused to file the report shall 
be the date on which the report was 
due (determined without regard to any 
extension of time for filing). A report 
which is rejected under § 2520.101–2 shall 
be treated as a failure to file a report 
when a revised report meeting the re-
quirements of this section is not filed 
within 45 days of the date of the De-
partment’s notice of rejection. If a re-
vised report meeting the requirements 
of this section, as determined by the 
Secretary, is not submitted within 45 
days of the date of the notice of rejec-
tion by the Department, a penalty 
shall be assessed under section 502(c)(5) 
beginning on the day after the date of 
the administrator’s failure or refusal 
to file the report. 

(c) Notice of intent to assess a penalty. 
Prior to the assessment of any penalty 
under section 502(c)(5), the Department 
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shall provide to the administrator of 
the MEWA a written notice indicating 
the Department’s intent to assess a 
penalty under section 502(c)(5), the 
amount of such penalty, the period to 
which the penalty applies, and a state-
ment of the facts and the reason(s) for 
the penalty. 

(d) Waiver of assessed penalty. The De-
partment may waive all or part of the 
penalty to be assessed under section 
502(c)(5) on a showing by the adminis-
trator that there was reasonable cause 
for the failure to file the report. 

(e) Showing of reasonable cause. Upon 
issuance by the Department of a notice 
of intent to assess a penalty, the ad-
ministrator shall have 30 days from the 
date of the service of notice, as de-
scribed in paragraph (i) of this section, 
to file a statement of reasonable cause 
for the failure to file a complete report 
or why the penalty, as calculated, 
should not be assessed. A showing of 
reasonable cause must be made in the 
form of a written statement setting 
forth all the facts alleged as reasonable 
cause. The statement must contain a 
declaration by the administrator that 
the statement is made under the pen-
alties of perjury. 

(f) Failure to file a statement of reason-
able cause. Failure of an administrator 
to file a statement of reasonable cause 
within the 30 day period described in 
paragraph (e) of this section shall be 
deemed to constitute a waiver of the 
right to appear and contest the facts 
alleged in the notice, and such failure 
shall be deemed an admission of the 
facts alleged in the notice for purposes 
of any proceeding involving the assess-
ment of a civil penalty under section 
502(c)(5). Such notice shall then become 
a final order of the Secretary, within 
the meaning of § 2570.91(g). 

(g) Notice of the determination on state-
ment of reasonable cause—(1) The De-
partment, following a review of all the 
facts alleged in support of a complete 
or partial waiver of the penalty, shall 
notify the administrator, in writing, of 
its intention to waive the penalty, in 
whole or in part, and/or assess a pen-
alty. If it is the intention of the De-
partment to assess a penalty, the no-
tice shall indicate the amount of the 
penalty, not to exceed the amount de-
scribed in paragraph (c) of this section, 

and a brief statement of the reasons for 
assessing the penalty. 

(2) Except as provided in paragraph 
(h) of this section, a notice issued pur-
suant to this paragraph indicating the 
Department’s intention to assess a pen-
alty shall become a final order, within 
the meaning of § 2570.91(g), 30 days after 
the date of service of the notice. 

(h) Administrative hearing. A notice 
issued pursuant to paragraph (g) of this 
section will become the final order of 
the Department of Labor, unless, with-
in 30 days from the date of the service 
of the notice, the administrator or rep-
resentative thereof files a request for a 
hearing under § 2570.90 et seq., and files 
and answer to the notice. The request 
for hearing and answer shall be filed in 
accordance with § 2570.92. The answer 
opposing the proposed sanction shall be 
in writing, and supported by reference 
to specific circumstances or facts sur-
rounding the notice of determination 
issued pursuant to paragraph (g). 

(i) Service of notice—(1) Service of no-
tice shall be made either: 

(i) By delivering a copy to the admin-
istrator or representative thereof; 

(ii) By leaving a copy at the principal 
office, place of business, or residence of 
the administrator or representative 
thereof; or 

(iii) By mailing a copy to the last 
known address of the administrator or 
representative thereof. 

(2) If service is accomplished by cer-
tified mail, service is complete upon 
mailing. If done by regular mail, serv-
ice is complete upon receipt by the ad-
dressee 

(j) Liability—(1) If more than one per-
son is responsible as administrator for 
the failure to file the report, all such 
persons shall be jointly and severally 
liable with respect to such failure. 

(2) Any person against whom a civil 
penalty has been assessed under sec-
tion 502(c)(5) pursuant to a final order, 
within the meaning of § 2570.91(g), shall 
be personally liable for the payment of 
such penalty. 

(k) Cross-reference. See §§ 2570.90 
through 101 of this chapter for proce-
dural rules relating to administrative 
hearings under section 502(c)(5) of the 
Act. 

(l) Applicability date—(1) In general. 
This section applies to administrators 
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of multiple employer welfare arrange-
ments that are not group health plans 
beginning May 1, 2000. 

(2) Transitional safe harbor period. No 
civil penalty will be assessed against 
an administrator that has made a good 
faith effort to comply with a § 2520.101–
2 filing that is due in the Year 2000. 

[65 FR 7184, Feb. 11, 2000]

§ 2560.502c–6 Civil penalties under sec-
tion 502(c)(6). 

(a) In general. (1) Pursuant to the au-
thority granted the Secretary under 
section 502(c)(6) of the Employee Re-
tirement Income Security Act of 1974, 
as amended (the Act), the adminis-
trator (within the meaning of section 
3(16)(A) of the Act) of an employee ben-
efit plan (within the meaning of sec-
tion 3(3) of the Act and § 2510.3–1 of this 
chapter) shall be liable for civil pen-
alties assessed by the Secretary under 
section 502(c)(6) of the Act in each case 
in which there is a failure or refusal to 
furnish to the Secretary documents re-
quested under section 104(a)(6) of the 
Act and § 2520.104a–8 of this chapter. 

(2) For purposes of this section, a 
failure or refusal to furnish documents 
shall mean a failure or refusal to fur-
nish, in whole or in part, the docu-
ments requested under section 104(a)(6) 
of the Act and § 2520.104a–8 of this chap-
ter at the time and in the manner pre-
scribed in the request. 

(b) Amount assessed. (1) The amount 
assessed under section 502(c)(6) of the 
Act shall be an amount up to $100 a day 
determined by the Department of 
Labor, taking into consideration the 
amount of willfulness of the failure or 
refusal to furnish the documents re-
quested under section 104(a)(6) of the 
Act, but in no event in excess of $1,000 
per request. Subject to paragraph (b)(2) 
of this section, the amount shall be 
computed from the date of the admin-
istrator’s failure or refusal to furnish 
any document or documents requested 
by the Department. 

(2) For purposes of calculating the 
amount to be assessed under this sec-
tion, the date of a failure or refusal to 
furnish documents shall not be earlier 
than the thirtieth day after service of 
the request under section 104(a)(6) of 
ERISA and § 2520.104a–8 of this chapter. 

(c) Notice of intent to assess a penalty. 
Prior to the assessment of any penalty 
under section 502(c)(6) of the Act, the 
Department shall provide to the ad-
ministrator of the plan a written no-
tice that indicates the Department’s 
intent to assess a penalty under sec-
tion 502(c)(6) of the Act, the amount of 
the penalty, the period to which the 
penalty applies, and the reason(s) for 
the penalty. 

(d) Waiver of assessed penalty. The De-
partment may waive all or part of the 
penalty to be assessed under section 
502(c)(6) of the Act on a showing by the 
administrator that the failure or re-
fusal to furnish a document or docu-
ments requested by the Secretary was 
the result of matters reasonably be-
yond the administrator’s control. 

(e) Statement showing matters reason-
ably beyond the control of the plan ad-
ministrator. Upon issuance by the De-
partment of a notice of intent to assess 
a penalty, the administrator shall have 
30 days from the date of the service of 
the notice, as described in paragraph (i) 
of this section, to file a statement that 
the failure resulted from matters rea-
sonably beyond the control of the ad-
ministrator or that the penalty, as cal-
culated, should not be assessed. The 
statement must be in writing and set 
forth all the facts alleged as matters 
reasonably beyond the control of the 
administrator. The statement must 
contain a declaration by the adminis-
trator that the statement is made 
under the penalties of perjury. 

(f) Failure to file a statement of matters 
reasonably beyond the control of the plan 
administrator. Failure to file a state-
ment of matters reasonably beyond the 
control of the administrator within the 
30-day period described in paragraph (e) 
of this section shall be deemed to con-
stitute a waiver of the right to appear 
and contest the facts alleged in the no-
tice, and such failure shall be deemed 
an admission of the facts alleged in the 
notice for purposes of any proceeding 
involving the assessment of a civil pen-
alty under section 502(c)(6) of the Act. 
Such notice shall then become a final 
order of the Secretary, within the 
meaning of § 2570.111(g) of this chapter. 

(g) Notice of determination on statement 
of matters reasonably beyond the control 
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of the plan administrator. (1) The De-
partment, following a review of all of 
the facts alleged in support of a com-
plete or partial waiver of the penalty, 
shall notify the administrator, in writ-
ing, of its intention to waive the pen-
alty, in whole or in part, and/or assess 
a penalty. If it is the intention of the 
Department to assess a penalty, the 
notice shall indicate the amount of the 
penalty, not to exceed the amount de-
scribed in paragraph (b) of this section. 
This notice is a ‘‘pleading’’ for pur-
poses of § 2570.111(m) of this chapter. 

(2) Except as provided in paragraph 
(h) of this section, a notice issued pur-
suant to paragraph (g)(1) indicating the 
Department’s intention to assess a pen-
alty shall become a final order, within 
the meaning of § 2570.111(g) of this 
chapter, 30 days after the date of serv-
ice of the notice. 

(h) Administrative hearing. A notice 
issued pursuant to paragraph (g) of this 
section will become the final order of 
the Department of Labor, unless, with-
in 30 days from the date of the service 
of the notice, the administrator or rep-
resentative thereof files a request for a 
hearing under § 2570.110 through 
§ 2570.121 of this chapter, and files an 
answer to the notice. The request for 
hearing and answer shall be filed in ac-
cordance with § 2570.112 of this chapter. 
The answer opposing the proposed 
sanction shall be in writing, and sup-
ported by reference to specific cir-
cumstances or facts surrounding the 
notice of determination issued pursu-
ant to paragraph (g) of this section. 

(i) Service of notice. (1) Service of no-
tice under this section shall be made 
by: 

(i) Delivering a copy to the adminis-
trator or representative thereof; 

(ii) Leaving a copy at the principal 
office, place of business, or residence of 
the administrator or representative 
thereof; or 

(iii) Mailing a copy to the last known 
address of the administrator or rep-
resentative thereof. 

(2) If service is accomplished by cer-
tified mail, service is complete upon 
mailing. If done by regular mail, serv-
ice is complete upon receipt by the ad-
dressee. 

(j) Liability. (1) If more than one per-
son is responsible as administrator for 

the failure to furnish the document or 
documents requested under section 
104(a)(6) of the Act and its imple-
menting regulations (§ 2520.104a–8 of 
this chapter), all such persons shall be 
jointly and severally liable with re-
spect to such failure. 

(2) Any person, or persons under 
paragraph (j)(1) of this section, against 
whom a civil penalty has been assessed 
under section 502(c)(6) of the Act pursu-
ant to a final order, within the mean-
ing of § 2570.111(g) of this chapter, shall 
be personally liable for the payment of 
such penalty. 

(k) Cross-reference. See §§ 2570.110 
through 2570.121 of this chapter for pro-
cedural rules relating to administra-
tive hearings under section 502(c)(6) of 
the Act. 

[67 FR 785, Jan. 7, 2002]

§ 2560.502i–1 Civil penalties under sec-
tion 502(i). 

(a) In general. Section 502(i) of the 
Employee Retirement Income Security 
Act of 1974 (ERISA or the Act) permits 
the Secretary of Labor to assess a civil 
penalty against a party in interest who 
engages in a prohibited transaction 
with respect to an employee benefit 
plan other than a plan described in sec-
tion 4975(e)(1) of the Internal Revenue 
Code (the Code). The initial penalty 
under section 502(i) is five percent of 
the total ‘‘amount involved’’ in the 
prohibited transaction (unless a lesser 
amount is otherwise agreed to by the 
parties). However, if the prohibited 
transaction is not corrected during the 
‘‘correction period,’’ the civil penalty 
shall be 100 percent of the ‘‘amount in-
volved’’ (unless a lesser amount is oth-
erwise agreed to by the parties). Para-
graph (b) of this section defines the 
term ‘‘amount involved,’’ paragraph (c) 
defines the term ‘‘correction,’’ and 
paragraph (d) defines the term ‘‘cor-
rection period.’’ Paragraph (e) illus-
trates the computation of the civil pen-
alty under section 502(i). Paragraph (f) 
is a cross reference to the Depart-
ment’s procedural rules for section 
502(i) proceedings. 

(b) Amount involved. Section 502(i) of 
ERISA states that the term ‘‘amount 
involved’’ in that section shall be de-
fined as it is defined under section 
4975(f)(4) of the Code. As provided in 26 
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CFR 141.4975.13, 26 CFR 53.4941(e)–1(b) is 
controlling with respect to the inter-
pretation of the term ‘‘amount in-
volved’’ under section 4975 of the Code. 
Accordingly, the Department of Labor 
will apply the principles set out at 26 
CFR 53.4941(e)–1(b) in determining the 
‘‘amount involved’ in a transaction 
subject to the civil penalty provided by 
section 502(i) of the Act and this sec-
tion. 

(c) Correction. Section 502(i) of ERISA 
states that the term ‘‘correction’’ shall 
be defined in a manner that is con-
sistent with the definition of that term 
under section 4975(f)(5) of the Code. As 
provided in 26 CFR 141.4975–13, 26 CFR 
53.4941(e)–1(c) is controlling with re-
spect to the interpretation of the term 
‘‘correction’’ for purposes of section 
4975 of the Code. Accordingly, the De-
partment of Labor will apply the prin-
ciples set out in 26 CFR 53.4941(e)–(1)(c) 
in interpreting the term ‘‘correction’’ 
under section 502(i) of the Act and this 
section. 

(d) Correction period. (1) In general, 
the ‘‘correction period’’ begins on the 
date the prohibited transaction occurs 
and ends 90 days after a final agency 
order with respect to such transaction. 

(2) When a party in interest seeks ju-
dicial review within 90 days of a final 
agency order in an ERISA section 502(i) 
proceeding, the correction period will 
end 90 days after the entry of a final 
order in the judicial action. 

(3) The following examples illustrate 
the operation of this paragraph:

(i) A party in interest receives notice of 
the Department’s intent to impose the sec-
tion 502(i) penalty and does not invoke the 
ERISA section 502(i) prohibited transaction 
penalty proceedings described in § 2570.1 of 
this chapter within 30 days of such notice. As 
provided in § 2570.5 of this chapter, the notice 
of the intent to impose a penalty becomes a 
final order after 30 days. Thus, the ‘‘correc-
tion period’’ ends 90 days after the expiration 
of the 30 day period. 

(ii) A party in interest contests a proposed 
section 502(i) penalty, but does not appeal an 
adverse decision of the administrative law 
judge in the proceeding. As provided in 
§ 2570.10(a) of this chapter, the decision of the 
administrative law judge becomes a final 
order of the Department unless the decision 
is appealed within 20 days after the date of 
such order. Thus, the correction period ends 
90 days after the expiration of such 20 day pe-
riod. 

(iii) The Secretary of Labor issues to a 
party in interest a decision upholding an ad-
ministrative law judge’s adverse decision. As 
provided in § 2570.12(b) of this chapter, the de-
cision of the Secretary becomes a final order 
of the Department immediately. Thus, the 
correction period will end 90 days after the 
issuance of the Secretary’s order unless the 
party in interest judicially contests the 
order within that 90 day period. If the party 
in interest so contests the order, the correc-
tion period will end 90 days after the entry of 
a final order in the judicial action.

(e) Computation of the section 502(i) 
penalty. (1) In general, the civil penalty 
under section 502(i) is determined by 
applying the applicable percentage 
(five percent or one hundred percent) 
to the aggregate amount involved in 
the transaction. However, a continuing 
prohibited transaction, such as a lease 
or a loan, is treated as giving rise to a 
separate event subject to the sanction 
for each year (as measured from the 
anniversary date of the transaction) in 
which the transaction occurs. 

(2) The following examples illustrate 
the computation of the section 502(i) 
penalty:

(i) An employee benefit plan purchases 
property from a party in interest at a price 
of $10,000. The fair market value of the prop-
erty is $5,000. The ‘‘amount involved’’ in that 
transaction, as determined under 26 CFR 
53.4941(e)–1(b), is $10,000 (the greater of the 
amount paid by the plan or the fair market 
value of the property). The initial five per-
cent penalty under section 502(i) is $500 (five 
percent of $10,000). 

(ii) An employee benefit plan executes a 
four year lease with a party in interest at an 
annual rental of $10,000 (which is the fair 
rental value of the property). The amount in-
volved in each year of that transaction, as 
determined under 26 CFR 53.4941(e)–1(b), is 
$10,000. The amount of the initial sanction 
under ERISA section 502(i) would be a total 
of $5,000: $2,000 ($10,000 × 5% × 4 with respect 
to the rentals paid in the first year of the 
lease); $1,500 ($10,000 × 5% × 3 with respect to 
the second year); $1,000 ($10,000 × 5% × 2 with 
respect to the third year); $500 ($10,000 × 5% 
× 1 with respect to the fourth year).

(f) Cross reference. See §§ 2570.1—
2570.12 of this chapter for procedural 
rules relating to section 502(i) penalty 
proceedings. 

[53 FR 37476, Sept. 26, 1988]
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§ 2560.503–1 Claims procedure. 
(a) Scope and purpose. In accordance 

with the authority of sections 503 and 
505 of the Employee Retirement In-
come Security Act of 1974 (ERISA or 
the Act), 29 U.S.C. 1133, 1135, this sec-
tion sets forth minimum requirements 
for employee benefit plan procedures 
pertaining to claims for benefits by 
participants and beneficiaries (herein-
after referred to as claimants). Except 
as otherwise specifically provided in 
this section, these requirements apply 
to every employee benefit plan de-
scribed in section 4(a) and not exempt-
ed under section 4(b) of the Act. 

(b) Obligation to establish and maintain 
reasonable claims procedures. Every em-
ployee benefit plan shall establish and 
maintain reasonable procedures gov-
erning the filing of benefit claims, no-
tification of benefit determinations, 
and appeal of adverse benefit deter-
minations (hereinafter collectively re-
ferred to as claims procedures). The 
claims procedures for a plan will be 
deemed to be reasonable only if— 

(1) The claims procedures comply 
with the requirements of paragraphs 
(c), (d), (e), (f), (g), (h), (i), and (j) of 
this section, as appropriate, except to 
the extent that the claims procedures 
are deemed to comply with some or all 
of such provisions pursuant to para-
graph (b)(6) of this section; 

(2) A description of all claims proce-
dures (including, in the case of a group 
health plan within the meaning of 
paragraph (m)(6) of this section, any 
procedures for obtaining prior approval 
as a prerequisite for obtaining a ben-
efit, such as preauthorization proce-
dures or utilization review procedures) 
and the applicable time frames is in-
cluded as part of a summary plan de-
scription meeting the requirements of 
29 CFR 2520.102–3; 

(3) The claims procedures do not con-
tain any provision, and are not admin-
istered in a way, that unduly inhibits 
or hampers the initiation or processing 
of claims for benefits. For example, a 
provision or practice that requires pay-
ment of a fee or costs as a condition to 
making a claim or to appealing an ad-
verse benefit determination would be 
considered to unduly inhibit the initi-
ation and processing of claims for ben-
efits. Also, the denial of a claim for 

failure to obtain a prior approval under 
circumstances that would make ob-
taining such prior approval impossible 
or where application of the prior ap-
proval process could seriously jeop-
ardize the life or health of the claimant 
(e.g., in the case of a group health plan, 
the claimant is unconscious and in 
need of immediate care at the time 
medical treatment is required) would 
constitute a practice that unduly in-
hibits the initiation and processing of a 
claim; 

(4) The claims procedures do not pre-
clude an authorized representative of a 
claimant from acting on behalf of such 
claimant in pursuing a benefit claim or 
appeal of an adverse benefit determina-
tion. Nevertheless, a plan may estab-
lish reasonable procedures for deter-
mining whether an individual has been 
authorized to act on behalf of a claim-
ant, provided that, in the case of a 
claim involving urgent care, within the 
meaning of paragraph (m)(1) of this 
section, a health care professional, 
within the meaning of paragraph (m)(7) 
of this section, with knowledge of a 
claimant’s medical condition shall be 
permitted to act as the authorized rep-
resentative of the claimant; and 

(5) The claims procedures contain ad-
ministrative processes and safeguards 
designed to ensure and to verify that 
benefit claim determinations are made 
in accordance with governing plan doc-
uments and that, where appropriate, 
the plan provisions have been applied 
consistently with respect to similarly 
situated claimants. 

(6) In the case of a plan established 
and maintained pursuant to a collec-
tive bargaining agreement (other than 
a plan subject to the provisions of sec-
tion 302(c)(5) of the Labor Management 
Relations Act, 1947 concerning joint 
representation on the board of trust-
ees)— 

(i) Such plan will be deemed to com-
ply with the provisions of paragraphs 
(c) through (j) of this section if the col-
lective bargaining agreement pursuant 
to which the plan is established or 
maintained sets forth or incorporates 
by specific reference— 

(A) Provisions concerning the filing 
of benefit claims and the initial dis-
position of benefit claims, and 
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(B) A grievance and arbitration pro-
cedure to which adverse benefit deter-
minations are subject. 

(ii) Such plan will be deemed to com-
ply with the provisions of paragraphs 
(h), (i), and (j) of this section (but will 
not be deemed to comply with para-
graphs (c) through (g) of this section) if 
the collective bargaining agreement 
pursuant to which the plan is estab-
lished or maintained sets forth or in-
corporates by specific reference a 
grievance and arbitration procedure to 
which adverse benefit determinations 
are subject (but not provisions con-
cerning the filing and initial disposi-
tion of benefit claims). 

(c) Group health plans. The claims 
procedures of a group health plan will 
be deemed to be reasonable only if, in 
addition to complying with the re-
quirements of paragraph (b) of this sec-
tion— 

(1)(i) The claims procedures provide 
that, in the case of a failure by a 
claimant or an authorized representa-
tive of a claimant to follow the plan’s 
procedures for filing a pre-service 
claim, within the meaning of para-
graph (m)(2) of this section, the claim-
ant or representative shall be notified 
of the failure and the proper procedures 
to be followed in filing a claim for ben-
efits. This notification shall be pro-
vided to the claimant or authorized 
representative, as appropriate, as soon 
as possible, but not later than 5 days 
(24 hours in the case of a failure to file 
a claim involving urgent care) fol-
lowing the failure. Notification may be 
oral, unless written notification is re-
quested by the claimant or authorized 
representative. 

(ii) Paragraph (c)(1)(i) of this section 
shall apply only in the case of a failure 
that— 

(A) Is a communication by a claim-
ant or an authorized representative of 
a claimant that is received by a person 
or organizational unit customarily re-
sponsible for handling benefit matters; 
and 

(B) Is a communication that names a 
specific claimant; a specific medical 
condition or symptom; and a specific 
treatment, service, or product for 
which approval is requested. 

(2) The claims procedures do not con-
tain any provision, and are not admin-

istered in a way, that requires a claim-
ant to file more than two appeals of an 
adverse benefit determination prior to 
bringing a civil action under section 
502(a) of the Act; 

(3) To the extent that a plan offers 
voluntary levels of appeal (except to 
the extent that the plan is required to 
do so by State law), including vol-
untary arbitration or any other form of 
dispute resolution, in addition to those 
permitted by paragraph (c)(2) of this 
section, the claims procedures provide 
that: 

(i) The plan waives any right to as-
sert that a claimant has failed to ex-
haust administrative remedies because 
the claimant did not elect to submit a 
benefit dispute to any such voluntary 
level of appeal provided by the plan; 

(ii) The plan agrees that any statute 
of limitations or other defense based on 
timeliness is tolled during the time 
that any such voluntary appeal is 
pending; 

(iii) The claims procedures provide 
that a claimant may elect to submit a 
benefit dispute to such voluntary level 
of appeal only after exhaustion of the 
appeals permitted by paragraph (c)(2) 
of this section; 

(iv) The plan provides to any claim-
ant, upon request, sufficient informa-
tion relating to the voluntary level of 
appeal to enable the claimant to make 
an informed judgment about whether 
to submit a benefit dispute to the vol-
untary level of appeal, including a 
statement that the decision of a claim-
ant as to whether or not to submit a 
benefit dispute to the voluntary level 
of appeal will have no effect on the 
claimant’s rights to any other benefits 
under the plan and information about 
the applicable rules, the claimant’s 
right to representation, the process for 
selecting the decisionmaker, and the 
circumstances, if any, that may affect 
the impartiality of the decisionmaker, 
such as any financial or personal inter-
ests in the result or any past or present 
relationship with any party to the re-
view process; and 

(v) No fees or costs are imposed on 
the claimant as part of the voluntary 
level of appeal. 

(4) The claims procedures do not con-
tain any provision for the mandatory 
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arbitration of adverse benefit deter-
minations, except to the extent that 
the plan or procedures provide that: 

(i) The arbitration is conducted as 
one of the two appeals described in 
paragraph (c)(2) of this section and in 
accordance with the requirements ap-
plicable to such appeals; and 

(ii) The claimant is not precluded 
from challenging the decision under 
section 502(a) of the Act or other appli-
cable law. 

(d) Plans providing disability benefits. 
The claims procedures of a plan that 
provides disability benefits will be 
deemed to be reasonable only if the 
claims procedures comply, with respect 
to claims for disability benefits, with 
the requirements of paragraphs (b), 
(c)(2), (c)(3), and (c)(4) of this section. 

(e) Claim for benefits. For purposes of 
this section, a claim for benefits is a 
request for a plan benefit or benefits 
made by a claimant in accordance with 
a plan’s reasonable procedure for filing 
benefit claims. In the case of a group 
health plan, a claim for benefits in-
cludes any pre-service claims within 
the meaning of paragraph (m)(2) of this 
section and any post-service claims 
within the meaning of paragraph (m)(3) 
of this section. 

(f) Timing of notification of benefit de-
termination. (1) In general. Except as 
provided in paragraphs (f)(2) and (f)(3) 
of this section, if a claim is wholly or 
partially denied, the plan adminis-
trator shall notify the claimant, in ac-
cordance with paragraph (g) of this sec-
tion, of the plan’s adverse benefit de-
termination within a reasonable period 
of time, but not later than 90 days after 
receipt of the claim by the plan, unless 
the plan administrator determines that 
special circumstances require an exten-
sion of time for processing the claim. If 
the plan administrator determines that 
an extension of time for processing is 
required, written notice of the exten-
sion shall be furnished to the claimant 
prior to the termination of the initial 
90-day period. In no event shall such 
extension exceed a period of 90 days 
from the end of such initial period. The 
extension notice shall indicate the spe-
cial circumstances requiring an exten-
sion of time and the date by which the 
plan expects to render the benefit de-
termination. 

(2) Group health plans. In the case of 
a group health plan, the plan adminis-
trator shall notify a claimant of the 
plan’s benefit determination in accord-
ance with paragraph (f)(2)(i), (f)(2)(ii), 
or (f)(2)(iii) of this section, as appro-
priate. 

(i) Urgent care claims. In the case of a 
claim involving urgent care, the plan 
administrator shall notify the claim-
ant of the plan’s benefit determination 
(whether adverse or not) as soon as 
possible, taking into account the med-
ical exigencies, but not later than 72 
hours after receipt of the claim by the 
plan, unless the claimant fails to pro-
vide sufficient information to deter-
mine whether, or to what extent, bene-
fits are covered or payable under the 
plan. In the case of such a failure, the 
plan administrator shall notify the 
claimant as soon as possible, but not 
later than 24 hours after receipt of the 
claim by the plan, of the specific infor-
mation necessary to complete the 
claim. The claimant shall be afforded a 
reasonable amount of time, taking into 
account the circumstances, but not 
less than 48 hours, to provide the speci-
fied information. Notification of any 
adverse benefit determination pursuant 
to this paragraph (f)(2)(i) shall be made 
in accordance with paragraph (g) of 
this section. The plan administrator 
shall notify the claimant of the plan’s 
benefit determination as soon as pos-
sible, but in no case later than 48 hours 
after the earlier of— 

(A) The plan’s receipt of the specified 
information, or 

(B) The end of the period afforded the 
claimant to provide the specified addi-
tional information. 

(ii) Concurrent care decisions. If a 
group health plan has approved an on-
going course of treatment to be pro-
vided over a period of time or number 
of treatments— 

(A) Any reduction or termination by 
the plan of such course of treatment 
(other than by plan amendment or ter-
mination) before the end of such period 
of time or number of treatments shall 
constitute an adverse benefit deter-
mination. The plan administrator shall 
notify the claimant, in accordance 
with paragraph (g) of this section, of 
the adverse benefit determination at a 
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time sufficiently in advance of the re-
duction or termination to allow the 
claimant to appeal and obtain a deter-
mination on review of that adverse 
benefit determination before the ben-
efit is reduced or terminated. 

(B) Any request by a claimant to ex-
tend the course of treatment beyond 
the period of time or number of treat-
ments that is a claim involving urgent 
care shall be decided as soon as pos-
sible, taking into account the medical 
exigencies, and the plan administrator 
shall notify the claimant of the benefit 
determination, whether adverse or not, 
within 24 hours after receipt of the 
claim by the plan, provided that any 
such claim is made to the plan at least 
24 hours prior to the expiration of the 
prescribed period of time or number of 
treatments. Notification of any adverse 
benefit determination concerning a re-
quest to extend the course of treat-
ment, whether involving urgent care or 
not, shall be made in accordance with 
paragraph (g) of this section, and ap-
peal shall be governed by paragraph 
(i)(2)(i), (i)(2)(ii), or (i)(2)(iii), as appro-
priate. 

(iii) Other claims. In the case of a 
claim not described in paragraphs 
(f)(2)(i) or (f)(2)(ii) of this section, the 
plan administrator shall notify the 
claimant of the plan’s benefit deter-
mination in accordance with either 
paragraph (f)(2)(iii)(A) or (f)(2)(iii)(B) of 
this section, as appropriate. 

(A) Pre-service claims. In the case of a 
pre-service claim, the plan adminis-
trator shall notify the claimant of the 
plan’s benefit determination (whether 
adverse or not) within a reasonable pe-
riod of time appropriate to the medical 
circumstances, but not later than 15 
days after receipt of the claim by the 
plan. This period may be extended one 
time by the plan for up to 15 days, pro-
vided that the plan administrator both 
determines that such an extension is 
necessary due to matters beyond the 
control of the plan and notifies the 
claimant, prior to the expiration of the 
initial 15-day period, of the cir-
cumstances requiring the extension of 
time and the date by which the plan 
expects to render a decision. If such an 
extension is necessary due to a failure 
of the claimant to submit the informa-
tion necessary to decide the claim, the 

notice of extension shall specifically 
describe the required information, and 
the claimant shall be afforded at least 
45 days from receipt of the notice with-
in which to provide the specified infor-
mation. Notification of any adverse 
benefit determination pursuant to this 
paragraph (f)(2)(iii)(A) shall be made in 
accordance with paragraph (g) of this 
section. 

(B) Post-service claims. In the case of a 
post-service claim, the plan adminis-
trator shall notify the claimant, in ac-
cordance with paragraph (g) of this sec-
tion, of the plan’s adverse benefit de-
termination within a reasonable period 
of time, but not later than 30 days after 
receipt of the claim. This period may 
be extended one time by the plan for up 
to 15 days, provided that the plan ad-
ministrator both determines that such 
an extension is necessary due to mat-
ters beyond the control of the plan and 
notifies the claimant, prior to the expi-
ration of the initial 30-day period, of 
the circumstances requiring the exten-
sion of time and the date by which the 
plan expects to render a decision. If 
such an extension is necessary due to a 
failure of the claimant to submit the 
information necessary to decide the 
claim, the notice of extension shall 
specifically describe the required infor-
mation, and the claimant shall be af-
forded at least 45 days from receipt of 
the notice within which to provide the 
specified information. 

(3) Disability claims. In the case of a 
claim for disability benefits, the plan 
administrator shall notify the claim-
ant, in accordance with paragraph (g) 
of this section, of the plan’s adverse 
benefit determination within a reason-
able period of time, but not later than 
45 days after receipt of the claim by 
the plan. This period may be extended 
by the plan for up to 30 days, provided 
that the plan administrator both deter-
mines that such an extension is nec-
essary due to matters beyond the con-
trol of the plan and notifies the claim-
ant, prior to the expiration of the ini-
tial 45-day period, of the circumstances 
requiring the extension of time and the 
date by which the plan expects to 
render a decision. If, prior to the end of 
the first 30-day extension period, the 
administrator determines that, due to 
matters beyond the control of the plan, 
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a decision cannot be rendered within 
that extension period, the period for 
making the determination may be ex-
tended for up to an additional 30 days, 
provided that the plan administrator 
notifies the claimant, prior to the expi-
ration of the first 30-day extension pe-
riod, of the circumstances requiring 
the extension and the date as of which 
the plan expects to render a decision. 
In the case of any extension under this 
paragraph (f)(3), the notice of extension 
shall specifically explain the standards 
on which entitlement to a benefit is 
based, the unresolved issues that pre-
vent a decision on the claim, and the 
additional information needed to re-
solve those issues, and the claimant 
shall be afforded at least 45 days within 
which to provide the specified informa-
tion. 

(4) Calculating time periods. For pur-
poses of paragraph (f) of this section, 
the period of time within which a ben-
efit determination is required to be 
made shall begin at the time a claim is 
filed in accordance with the reasonable 
procedures of a plan, without regard to 
whether all the information necessary 
to make a benefit determination ac-
companies the filing. In the event that 
a period of time is extended as per-
mitted pursuant to paragraph (f)(2)(iii) 
or (f)(3) of this section due to a claim-
ant’s failure to submit information 
necessary to decide a claim, the period 
for making the benefit determination 
shall be tolled from the date on which 
the notification of the extension is sent 
to the claimant until the date on which 
the claimant responds to the request 
for additional information. 

(g) Manner and content of notification 
of benefit determination. (1) Except as 
provided in paragraph (g)(2) of this sec-
tion, the plan administrator shall pro-
vide a claimant with written or elec-
tronic notification of any adverse ben-
efit determination. Any electronic no-
tification shall comply with the stand-
ards imposed by 29 CFR 2520.104b–
1(c)(1)(i), (iii), and (iv). The notification 
shall set forth, in a manner calculated 
to be understood by the claimant — 

(i) The specific reason or reasons for 
the adverse determination; 

(ii) Reference to the specific plan 
provisions on which the determination 
is based; 

(iii) A description of any additional 
material or information necessary for 
the claimant to perfect the claim and 
an explanation of why such material or 
information is necessary; 

(iv) A description of the plan’s review 
procedures and the time limits applica-
ble to such procedures, including a 
statement of the claimant’s right to 
bring a civil action under section 502(a) 
of the Act following an adverse benefit 
determination on review; 

(v) In the case of an adverse benefit 
determination by a group health plan 
or a plan providing disability benefits, 

(A) If an internal rule, guideline, pro-
tocol, or other similar criterion was re-
lied upon in making the adverse deter-
mination, either the specific rule, 
guideline, protocol, or other similar 
criterion; or a statement that such a 
rule, guideline, protocol, or other simi-
lar criterion was relied upon in making 
the adverse determination and that a 
copy of such rule, guideline, protocol, 
or other criterion will be provided free 
of charge to the claimant upon request; 
or 

(B) If the adverse benefit determina-
tion is based on a medical necessity or 
experimental treatment or similar ex-
clusion or limit, either an explanation 
of the scientific or clinical judgment 
for the determination, applying the 
terms of the plan to the claimant’s 
medical circumstances, or a statement 
that such explanation will be provided 
free of charge upon request. 

(vi) In the case of an adverse benefit 
determination by a group health plan 
concerning a claim involving urgent 
care, a description of the expedited re-
view process applicable to such claims. 

(2) In the case of an adverse benefit 
determination by a group health plan 
concerning a claim involving urgent 
care, the information described in 
paragraph (g)(1) of this section may be 
provided to the claimant orally within 
the time frame prescribed in paragraph 
(f)(2)(i) of this section, provided that a 
written or electronic notification in 
accordance with paragraph (g)(1) of 
this section is furnished to the claim-
ant not later than 3 days after the oral 
notification. 

(h) Appeal of adverse benefit determina-
tions. (1) In general. Every employee 
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benefit plan shall establish and main-
tain a procedure by which a claimant 
shall have a reasonable opportunity to 
appeal an adverse benefit determina-
tion to an appropriate named fiduciary 
of the plan, and under which there will 
be a full and fair review of the claim 
and the adverse benefit determination. 

(2) Full and fair review. Except as pro-
vided in paragraphs (h)(3) and (h)(4) of 
this section, the claims procedures of a 
plan will not be deemed to provide a 
claimant with a reasonable oppor-
tunity for a full and fair review of a 
claim and adverse benefit determina-
tion unless the claims procedures— 

(i) Provide claimants at least 60 days 
following receipt of a notification of an 
adverse benefit determination within 
which to appeal the determination; 

(ii) Provide claimants the oppor-
tunity to submit written comments, 
documents, records, and other informa-
tion relating to the claim for benefits; 

(iii) Provide that a claimant shall be 
provided, upon request and free of 
charge, reasonable access to, and cop-
ies of, all documents, records, and 
other information relevant to the 
claimant’s claim for benefits. Whether 
a document, record, or other informa-
tion is relevant to a claim for benefits 
shall be determined by reference to 
paragraph (m)(8) of this section; 

(iv) Provide for a review that takes 
into account all comments, documents, 
records, and other information sub-
mitted by the claimant relating to the 
claim, without regard to whether such 
information was submitted or consid-
ered in the initial benefit determina-
tion. 

(3) Group health plans. The claims 
procedures of a group health plan will 
not be deemed to provide a claimant 
with a reasonable opportunity for a full 
and fair review of a claim and adverse 
benefit determination unless, in addi-
tion to complying with the require-
ments of paragraphs (h)(2)(ii) through 
(iv) of this section, the claims proce-
dures— 

(i) Provide claimants at least 180 
days following receipt of a notification 
of an adverse benefit determination 
within which to appeal the determina-
tion; 

(ii) Provide for a review that does not 
afford deference to the initial adverse 

benefit determination and that is con-
ducted by an appropriate named fidu-
ciary of the plan who is neither the in-
dividual who made the adverse benefit 
determination that is the subject of 
the appeal, nor the subordinate of such 
individual; 

(iii) Provide that, in deciding an ap-
peal of any adverse benefit determina-
tion that is based in whole or in part 
on a medical judgment, including de-
terminations with regard to whether a 
particular treatment, drug, or other 
item is experimental, investigational, 
or not medically necessary or appro-
priate, the appropriate named fidu-
ciary shall consult with a health care 
professional who has appropriate train-
ing and experience in the field of medi-
cine involved in the medical judgment; 

(iv) Provide for the identification of 
medical or vocational experts whose 
advice was obtained on behalf of the 
plan in connection with a claimant’s 
adverse benefit determination, without 
regard to whether the advice was relied 
upon in making the benefit determina-
tion; 

(v) Provide that the health care pro-
fessional engaged for purposes of a con-
sultation under paragraph (h)(3)(iii) of 
this section shall be an individual who 
is neither an individual who was con-
sulted in connection with the adverse 
benefit determination that is the sub-
ject of the appeal, nor the subordinate 
of any such individual; and 

(vi) Provide, in the case of a claim in-
volving urgent care, for an expedited 
review process pursuant to which— 

(A) A request for an expedited appeal 
of an adverse benefit determination 
may be submitted orally or in writing 
by the claimant; and 

(B) All necessary information, in-
cluding the plan’s benefit determina-
tion on review, shall be transmitted be-
tween the plan and the claimant by 
telephone, facsimile, or other available 
similarly expeditious method. 

(4) Plans providing disability benefits. 
The claims procedures of a plan pro-
viding disability benefits will not, with 
respect to claims for such benefits, be 
deemed to provide a claimant with a 
reasonable opportunity for a full and 
fair review of a claim and adverse ben-
efit determination unless the claims 

VerDate Sep<04>2002 09:01 Sep 13, 2002 Jkt 197111 PO 00000 Frm 00526 Fmt 8010 Sfmt 8010 Y:\SGML\197111T.XXX 197111T



527

Pension and Welfare Benefits Admin., Labor § 2560.503–1 

procedures comply with the require-
ments of paragraphs (h)(2)(ii) through 
(iv) and (h)(3)(i) through (v) of this sec-
tion. 

(i) Timing of notification of benefit de-
termination on review. (1) In general. (i) 
Except as provided in paragraphs 
(i)(1)(ii), (i)(2), and (i)(3) of this section, 
the plan administrator shall notify a 
claimant in accordance with paragraph 
(j) of this section of the plan’s benefit 
determination on review within a rea-
sonable period of time, but not later 
than 60 days after receipt of the claim-
ant’s request for review by the plan, 
unless the plan administrator deter-
mines that special circumstances (such 
as the need to hold a hearing, if the 
plan’s procedures provide for a hearing) 
require an extension of time for proc-
essing the claim. If the plan adminis-
trator determines that an extension of 
time for processing is required, written 
notice of the extension shall be fur-
nished to the claimant prior to the ter-
mination of the initial 60-day period. In 
no event shall such extension exceed a 
period of 60 days from the end of the 
initial period. The extension notice 
shall indicate the special cir-
cumstances requiring an extension of 
time and the date by which the plan 
expects to render the determination on 
review. 

(ii) In the case of a plan with a com-
mittee or board of trustees designated 
as the appropriate named fiduciary 
that holds regularly scheduled meet-
ings at least quarterly, paragraph 
(i)(1)(i) of this section shall not apply, 
and, except as provided in paragraphs 
(i)(2) and (i)(3) of this section, the ap-
propriate named fiduciary shall instead 
make a benefit determination no later 
than the date of the meeting of the 
committee or board that immediately 
follows the plan’s receipt of a request 
for review, unless the request for re-
view is filed within 30 days preceding 
the date of such meeting. In such case, 
a benefit determination may be made 
by no later than the date of the second 
meeting following the plan’s receipt of 
the request for review. If special cir-
cumstances (such as the need to hold a 
hearing, if the plan’s procedures pro-
vide for a hearing) require a further ex-
tension of time for processing, a ben-
efit determination shall be rendered 

not later than the third meeting of the 
committee or board following the 
plan’s receipt of the request for review. 
If such an extension of time for review 
is required because of special cir-
cumstances, the plan administrator 
shall provide the claimant with written 
notice of the extension, describing the 
special circumstances and the date as 
of which the benefit determination will 
be made, prior to the commencement 
of the extension. The plan adminis-
trator shall notify the claimant, in ac-
cordance with paragraph (j) of this sec-
tion, of the benefit determination as 
soon as possible, but not later than 5 
days after the benefit determination is 
made. 

(2) Group health plans. In the case of 
a group health plan, the plan adminis-
trator shall notify a claimant of the 
plan’s benefit determination on review 
in accordance with paragraphs (i)(2)(i) 
through (iii), as appropriate. 

(i) Urgent care claims. In the case of a 
claim involving urgent care, the plan 
administrator shall notify the claim-
ant, in accordance with paragraph (j) of 
this section, of the plan’s benefit deter-
mination on review as soon as possible, 
taking into account the medical ex-
igencies, but not later than 72 hours 
after receipt of the claimant’s request 
for review of an adverse benefit deter-
mination by the plan. 

(ii) Pre-service claims. In the case of a 
pre-service claim, the plan adminis-
trator shall notify the claimant, in ac-
cordance with paragraph (j) of this sec-
tion, of the plan’s benefit determina-
tion on review within a reasonable pe-
riod of time appropriate to the medical 
circumstances. In the case of a group 
health plan that provides for one ap-
peal of an adverse benefit determina-
tion, such notification shall be pro-
vided not later than 30 days after re-
ceipt by the plan of the claimant’s re-
quest for review of an adverse benefit 
determination. In the case of a group 
health plan that provides for two ap-
peals of an adverse determination, such 
notification shall be provided, with re-
spect to any one of such two appeals, 
not later than 15 days after receipt by 
the plan of the claimant’s request for 
review of the adverse determination. 
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(iii) Post-service claims. (A) In the case 
of a post-service claim, except as pro-
vided in paragraph (i)(2)(iii)(B) of this 
section, the plan administrator shall 
notify the claimant, in accordance 
with paragraph (j) of this section, of 
the plan’s benefit determination on re-
view within a reasonable period of 
time. In the case of a group health plan 
that provides for one appeal of an ad-
verse benefit determination, such noti-
fication shall be provided not later 
than 60 days after receipt by the plan 
of the claimant’s request for review of 
an adverse benefit determination. In 
the case of a group health plan that 
provides for two appeals of an adverse 
determination, such notification shall 
be provided, with respect to any one of 
such two appeals, not later than 30 
days after receipt by the plan of the 
claimant’s request for review of the ad-
verse determination. 

(B) In the case of a multiemployer 
plan with a committee or board of 
trustees designated as the appropriate 
named fiduciary that holds regularly 
scheduled meetings at least quarterly, 
paragraph (i)(2)(iii)(A) of this section 
shall not apply, and the appropriate 
named fiduciary shall instead make a 
benefit determination no later than the 
date of the meeting of the committee 
or board that immediately follows the 
plan’s receipt of a request for review, 
unless the request for review is filed 
within 30 days preceding the date of 
such meeting. In such case, a benefit 
determination may be made by no later 
than the date of the second meeting 
following the plan’s receipt of the re-
quest for review. If special cir-
cumstances (such as the need to hold a 
hearing, if the plan’s procedures pro-
vide for a hearing) require a further ex-
tension of time for processing, a ben-
efit determination shall be rendered 
not later than the third meeting of the 
committee or board following the 
plan’s receipt of the request for review. 
If such an extension of time for review 
is required because of special cir-
cumstances, the plan administrator 
shall notify the claimant in writing of 
the extension, describing the special 
circumstances and the date as of which 
the benefit determination will be 
made, prior to the commencement of 
the extension. The plan administrator 

shall notify the claimant, in accord-
ance with paragraph (j) of this section, 
of the benefit determination as soon as 
possible, but not later than 5 days after 
the benefit determination is made. 

(3) Disability claims. (i) Except as pro-
vided in paragraph (i)(3)(ii) of this sec-
tion, claims involving disability bene-
fits (whether the plan provides for one 
or two appeals) shall be governed by 
paragraph (i)(1) of this section, except 
that a period of 45 days shall apply in-
stead of 60 days for purposes of that 
paragraph. 

(ii) In the case of a multiemployer 
plan with a committee or board of 
trustees designated as the appropriate 
named fiduciary that holds regularly 
scheduled meetings at least quarterly, 
paragraph (i)(3)(i) of this section shall 
not apply, and the appropriate named 
fiduciary shall instead make a benefit 
determination no later than the date of 
the meeting of the committee or board 
that immediately follows the plan’s re-
ceipt of a request for review, unless the 
request for review is filed within 30 
days preceding the date of such meet-
ing. In such case, a benefit determina-
tion may be made by no later than the 
date of the second meeting following 
the plan’s receipt of the request for re-
view. If special circumstances (such as 
the need to hold a hearing, if the plan’s 
procedures provide for a hearing) re-
quire a further extension of time for 
processing, a benefit determination 
shall be rendered not later than the 
third meeting of the committee or 
board following the plan’s receipt of 
the request for review. If such an ex-
tension of time for review is required 
because of special circumstances, the 
plan administrator shall notify the 
claimant in writing of the extension, 
describing the special circumstances 
and the date as of which the benefit de-
termination will be made, prior to the 
commencement of the extension. The 
plan administrator shall notify the 
claimant, in accordance with para-
graph (j) of this section, of the benefit 
determination as soon as possible, but 
not later than 5 days after the benefit 
determination is made. 

(4) Calculating time periods. For pur-
poses of paragraph (i) of this section, 
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the period of time within which a ben-
efit determination on review is re-
quired to be made shall begin at the 
time an appeal is filed in accordance 
with the reasonable procedures of a 
plan, without regard to whether all the 
information necessary to make a ben-
efit determination on review accom-
panies the filing. In the event that a 
period of time is extended as permitted 
pursuant to paragraph (i)(1), 
(i)(2)(iii)(B), or (i)(3) of this section due 
to a claimant’s failure to submit infor-
mation necessary to decide a claim, 
the period for making the benefit de-
termination on review shall be tolled 
from the date on which the notification 
of the extension is sent to the claimant 
until the date on which the claimant 
responds to the request for additional 
information. 

(5) Furnishing documents. In the case 
of an adverse benefit determination on 
review, the plan administrator shall 
provide such access to, and copies of, 
documents, records, and other informa-
tion described in paragraphs (j)(3), 
(j)(4), and (j)(5) of this section as is ap-
propriate. 

(j) Manner and content of notification 
of benefit determination on review. The 
plan administrator shall provide a 
claimant with written or electronic no-
tification of a plan’s benefit determina-
tion on review. Any electronic notifica-
tion shall comply with the standards 
imposed by 29 CFR 2520.104b–1(c)(1)(i), 
(iii), and (iv). In the case of an adverse 
benefit determination, the notification 
shall set forth, in a manner calculated 
to be understood by the claimant— 

(1) The specific reason or reasons for 
the adverse determination; 

(2) Reference to the specific plan pro-
visions on which the benefit determina-
tion is based; 

(3) A statement that the claimant is 
entitled to receive, upon request and 
free of charge, reasonable access to, 
and copies of, all documents, records, 
and other information relevant to the 
claimant’s claim for benefits. Whether 
a document, record, or other informa-
tion is relevant to a claim for benefits 
shall be determined by reference to 
paragraph (m)(8) of this section; 

(4) A statement describing any vol-
untary appeal procedures offered by 
the plan and the claimant’s right to ob-

tain the information about such proce-
dures described in paragraph (c)(3)(iv) 
of this section, and a statement of the 
claimant’s right to bring an action 
under section 502(a) of the Act; and 

(5) In the case of a group health plan 
or a plan providing disability benefits— 

(i) If an internal rule, guideline, pro-
tocol, or other similar criterion was re-
lied upon in making the adverse deter-
mination, either the specific rule, 
guideline, protocol, or other similar 
criterion; or a statement that such 
rule, guideline, protocol, or other simi-
lar criterion was relied upon in making 
the adverse determination and that a 
copy of the rule, guideline, protocol, or 
other similar criterion will be provided 
free of charge to the claimant upon re-
quest; 

(ii) If the adverse benefit determina-
tion is based on a medical necessity or 
experimental treatment or similar ex-
clusion or limit, either an explanation 
of the scientific or clinical judgment 
for the determination, applying the 
terms of the plan to the claimant’s 
medical circumstances, or a statement 
that such explanation will be provided 
free of charge upon request; and 

(iii) The following statement: ‘‘You 
and your plan may have other vol-
untary alternative dispute resolution 
options, such as mediation. One way to 
find out what may be available is to 
contact your local U.S. Department of 
Labor Office and your State insurance 
regulatory agency.’’ 

(k) Preemption of State law. (1) Noth-
ing in this section shall be construed to 
supersede any provision of State law 
that regulates insurance, except to the 
extent that such law prevents the ap-
plication of a requirement of this sec-
tion. 

(2)(i) For purposes of paragraph (k)(1) 
of this section, a State law regulating 
insurance shall not be considered to 
prevent the application of a require-
ment of this section merely because 
such State law establishes a review 
procedure to evaluate and resolve dis-
putes involving adverse benefit deter-
minations under group health plans so 
long as the review procedure is con-
ducted by a person or entity other than 
the insurer, the plan, plan fiduciaries, 
the employer, or any employee or 
agent of any of the foregoing. 
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(ii) The State law procedures de-
scribed in paragraph (k)(2)(i) of this 
section are not part of the full and fair 
review required by section 503 of the 
Act. Claimants therefore need not ex-
haust such State law procedures prior 
to bringing suit under section 502(a) of 
the Act. 

(l) Failure to establish and follow rea-
sonable claims procedures. In the case of 
the failure of a plan to establish or fol-
low claims procedures consistent with 
the requirements of this section, a 
claimant shall be deemed to have ex-
hausted the administrative remedies 
available under the plan and shall be 
entitled to pursue any available rem-
edies under section 502(a) of the Act on 
the basis that the plan has failed to 
provide a reasonable claims procedure 
that would yield a decision on the mer-
its of the claim. 

(m) Definitions. The following terms 
shall have the meaning ascribed to 
such terms in this paragraph (m) when-
ever such term is used in this section: 

(1)(i) A ‘‘claim involving urgent 
care’’ is any claim for medical care or 
treatment with respect to which the 
application of the time periods for 
making non-urgent care determina-
tions— 

(A) Could seriously jeopardize the life 
or health of the claimant or the ability 
of the claimant to regain maximum 
function, or, 

(B) In the opinion of a physician with 
knowledge of the claimant’s medical 
condition, would subject the claimant 
to severe pain that cannot be ade-
quately managed without the care or 
treatment that is the subject of the 
claim. 

(ii) Except as provided in paragraph 
(m)(1)(iii) of this section, whether a 
claim is a ‘‘claim involving urgent 
care’’ within the meaning of paragraph 
(m)(1)(i)(A) of this section is to be de-
termined by an individual acting on be-
half of the plan applying the judgment 
of a prudent layperson who possesses 
an average knowledge of health and 
medicine. 

(iii) Any claim that a physician with 
knowledge of the claimant’s medical 
condition determines is a ‘‘claim in-
volving urgent care’’ within the mean-
ing of paragraph (m)(1)(i) of this sec-
tion shall be treated as a ‘‘claim in-

volving urgent care’’ for purposes of 
this section. 

(2) The term ‘‘pre-service claim’’ 
means any claim for a benefit under a 
group health plan with respect to 
which the terms of the plan condition 
receipt of the benefit, in whole or in 
part, on approval of the benefit in ad-
vance of obtaining medical care. 

(3) The term ‘‘post-service claim’’ 
means any claim for a benefit under a 
group health plan that is not a pre-
service claim within the meaning of 
paragraph (m)(2) of this section. 

(4) The term ‘‘adverse benefit deter-
mination’’ means any of the following: 
a denial, reduction, or termination of, 
or a failure to provide or make pay-
ment (in whole or in part) for, a ben-
efit, including any such denial, reduc-
tion, termination, or failure to provide 
or make payment that is based on a de-
termination of a participant’s or bene-
ficiary’s eligibility to participate in a 
plan, and including, with respect to 
group health plans, a denial, reduction, 
or termination of, or a failure to pro-
vide or make payment (in whole or in 
part) for, a benefit resulting from the 
application of any utilization review, 
as well as a failure to cover an item or 
service for which benefits are otherwise 
provided because it is determined to be 
experimental or investigational or not 
medically necessary or appropriate. 

(5) The term ‘‘notice’’ or ‘‘notifica-
tion’’ means the delivery or furnishing 
of information to an individual in a 
manner that satisfies the standards of 
29 CFR 2520.104b–1(b) as appropriate 
with respect to material required to be 
furnished or made available to an indi-
vidual. 

(6) The term ‘‘group health plan’’ 
means an employee welfare benefit 
plan within the meaning of section 3(1) 
of the Act to the extent that such plan 
provides ‘‘medical care’’ within the 
meaning of section 733(a) of the Act. 

(7) The term ‘‘health care profes-
sional’’ means a physician or other 
health care professional licensed, ac-
credited, or certified to perform speci-
fied health services consistent with 
State law. 

(8) A document, record, or other in-
formation shall be considered ‘‘rel-
evant’’ to a claimant’s claim if such 
document, record, or other information 

VerDate Sep<04>2002 09:01 Sep 13, 2002 Jkt 197111 PO 00000 Frm 00530 Fmt 8010 Sfmt 8010 Y:\SGML\197111T.XXX 197111T



531

Pension and Welfare Benefits Admin., Labor Pt. 2570

(i) Was relied upon in making the 
benefit determination; 

(ii) Was submitted, considered, or 
generated in the course of making the 
benefit determination, without regard 
to whether such document, record, or 
other information was relied upon in 
making the benefit determination; 

(iii) Demonstrates compliance with 
the administrative processes and safe-
guards required pursuant to paragraph 
(b)(5) of this section in making the ben-
efit determination; or 

(iv) In the case of a group health plan 
or a plan providing disability benefits, 
constitutes a statement of policy or 
guidance with respect to the plan con-
cerning the denied treatment option or 
benefit for the claimant’s diagnosis, 
without regard to whether such advice 
or statement was relied upon in mak-
ing the benefit determination. 

(n) Apprenticeship plans. This section 
does not apply to employee benefit 
plans that solely provide apprentice-
ship training benefits. 

(o) Applicability dates. (1) Except as 
provided in paragraph (o)(2) of this sec-
tion, this section shall apply to claims 
filed under a plan on or after January 
1, 2002. 

(2) This section shall apply to claims 
filed under a group health plan on or 
after the first day of the first plan year 
beginning on or after July 1, 2002, but 
in no event later than January 1, 2003. 

[65 FR 70265, Nov. 21, 2000, as amended at 66 
FR 35887, July 9, 2001]
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2570.110 Scope of rules. 
2570.111 Definitions. 
2570.112 Service: Copies of documents and 
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AUTHORITY: 29 U.S.C. 1108 (a), 1132 (c), 1132 
(i), 1135; 5 U.S.C. 8477(c)(3); Reorganization 
Plan no. 4 of 1978; Secretary of Labor’s Order 
1–87. 

Subpart A is also issued under 29 U.S.C. 
1132(c)(1). 

Subpart F is also issued under sec. 4, Pub. 
L. 101–410, 104 Stat. 890 (28 U.S.C. 2461 note), 
as amended by sec. 31001(s)(1), Pub. L. 104–
134, 110 Stat. 1321–373.

SOURCE: 53 FR 37476, Sept. 26, 1988, unless 
otherwise noted.

Subpart A—Procedures for the As-
sessment of Civil Sanctions 
Under ERISA Section 502(i)

§ 2570.1 Scope of rules. 
The rules of practice set forth in this 

part are applicable to ‘‘prohibited 
transaction penalty proceedings’’ (as 
defined in § 2570.2(o) of this part) under 
section 502(i) of the Employee Retire-
ment Income Security Act of 1974. The 
rules of procedure for administrative 
hearings published by the Depart-
ment’s Office of Administrative Law 
Judges at part 18 of this title will apply 
to matters arising under ERISA sec-
tion 502(i) except as modified by this 
section. These proceedings shall be 
conducted as expeditiously as possible, 
and the parties shall make every effort 
to avoid delay at each stage of the pro-
ceedings.

§ 2570.2 Definitions. 
For prohibited transaction penalty 

proceedings, this section shall apply in 
lieu of the definitions in § 18.2 of this 
title: 

(a) Adjudicatory proceeding means a 
judicial-type proceeding leading to the 
formulation of a final order; 

(b) Administrative law judge means an 
administrative law judge appointed 
pursuant to the provisions of 5 U.S.C. 
3105; 

(c) Answer is defined for these pro-
ceedings as set forth in § 18.5(d)(2) of 
this title; 

(d) Commencement of proceeding is the 
filing of an answer by the respondent; 

(e) Consent agreement means any writ-
ten document containing a specified 
proposed remedy or other relief accept-
able to the Department and consenting 
parties; 

(f) ERISA means the Employee Re-
tirement Income Security Act of 1974, 
as amended; 

(g) Final order means the final deci-
sion or action of the Department of 
Labor concerning the assessment of a 
civil sanction under ERISA section 
502(i) against a particular party. Such 
final order may result from a decision 
of an administrative law judge or the 
Secretary, or the failure of a party to 
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invoke the procedures for hearings or 
appeals under this title. Such a final 
order shall constitute final agency ac-
tion within the meaning of 5 U.S.C. 704; 

(h) Hearing means that part of a pro-
ceeding which involves the submission 
of evidence, either by oral presentation 
or written submission, to the adminis-
trative law judge; 

(i) Notice means any document, how-
ever designated, issued by the Depart-
ment of Labor which initiates an adju-
dicatory proceeding under ERISA sec-
tion 502(i); 

(j) Order means the whole or any part 
of a final procedural or substantive dis-
position of a matter under ERISA sec-
tion 502(i); 

(k) Party includes a person or agency 
named or admitted as a party to a pro-
ceeding; 

(l) Person includes an individual, 
partnership, corporation, employee 
benefit plan, association, exchange or 
other entity or organization; 

(m) Petition means a written request, 
made by a person or party, for some af-
firmative action; 

(n) Pleading means the notice, the an-
swer to the notice, any supplement or 
amendment thereto, and any reply that 
may be permitted to any answer, sup-
plement or amendment; 

(o) Prohibited transaction penalty pro-
ceeding means a proceeding relating to 
the assessment of the civil penalty pro-
vided for in section 502(i) of ERISA; 

(p) Respondent means the party 
against whom the Department is seek-
ing to assess a civil sanction under 
ERISA section 502(i); 

(q) Secretary means the Secretary of 
Labor and includes, pursuant to any 
delegation of authority by the Sec-
retary, any assistant secretary (includ-
ing the Assistant Secretary for Pension 
and Welfare Benefits), administrator, 
commissioner, appellate body, board, 
or other official; 

(r) Solicitor means the Solicitor of 
Labor or his or her delegate.

§ 2570.3 Service: Copies of documents 
and pleadings. 

For prohibited transaction penalty 
proceedings, this section shall apply in 
lieu of § 18.3 of this title. 

(a) General. Copies of all documents 
shall be served on all parties of record. 

All documents should clearly designate 
the docket number, if any, and short 
title of all matters. All documents 
shall be delivered or mailed to the 
Chief Docket Clerk, Office of Adminis-
trative Law Judges, 800 K Street, NW., 
Suite 400, Washington, DC 20001–8002, or 
to the OALJ regional Office to which 
the proceedings may have been trans-
ferred for hearing. Each document filed 
shall be clear and legible. 

(b) By parties. All motions, petitions, 
pleadings, briefs or other documents 
shall be filed with the Office of Admin-
istrative Law Judges with a copy in-
cluding any attachments to all other 
parties of record. When a party is rep-
resented by an attorney, service shall 
be made upon the attorney. Service of 
any document upon any party may be 
made by personal delivery or by mail-
ing a copy to the last known address. 
The Department shall be served by de-
livery to the Associate Solicitor, Plan 
Benefits Security Division, ERISA Sec-
tion 502(i) Proceeding, P.O. Box 1914, 
Washington, DC 20013. The person serv-
ing the document shall certify to the 
manner and date of service. 

(c) By the Office of Administrative Law 
Judges. Service of orders, decisions and 
all other documents, except notices, 
shall be made by regular mail to the 
last known address. 

(d) Service of notices. (1) Service of no-
tices shall be made either: 

(i) By delivering a copy to the indi-
vidual, any partner, any officer of a 
corporation, or any attorney of record; 

(ii) By leaving a copy at the principal 
office, place of business, or residence of 
such individual, partner, officer or at-
torney; or 

(iii) By mailing a copy to the last 
known address of such individual, part-
ner, officer or attorney. 

(2) If service is accomplished by cer-
tified mail, service is complete upon 
mailing. If done by regular mail, serv-
ice is complete upon receipt by the ad-
dressee. 

(e) Form of pleadings. (1) Every plead-
ing shall contain information indi-
cating the name of the Pension and 
Welfare Benefits Administration 
(PWBA) as the agency under which the 
proceeding is instituted, the title of 
the proceeding, the docket number (if 
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any) assigned by the Office of Adminis-
trative Law Judges and a designation 
of the type of pleading or paper (e.g., 
notice, motion to dismiss, etc.). The 
pleading or paper shall be signed and 
shall contain the address and telephone 
number of the party or person rep-
resenting the party. Although there 
are no formal specifications for docu-
ments, they should be typewritten 
when possible on standard size 81⁄2 × 11 
inch paper. 

(2) Illegible documents, whether 
handwritten, typewritten, photocopied, 
or otherwise, will not be accepted. Pa-
pers may be reproduced by any dupli-
cating process provided all copies are 
clear and legible. 

[53 FR 37476, Sept. 26, 1988, as amended at 65 
FR 7191, Feb. 11, 2000]

§ 2570.4 Parties. 
For prohibited transaction penalty 

proceedings, this section shall apply in 
lieu of § 18.10 of this title. 

(a) The term party wherever used in 
these rules shall include any natural 
person, corporation, employee benefit 
plan, association, firm, partnership, 
trustee, receiver, agency, public or pri-
vate organization, or government agen-
cy. A party against whom a civil sanc-
tion is sought shall be designated as 
‘‘respondent.’’ The Department shall be 
designated as the ‘‘complainant.’’ 

(b) Other persons or organizations 
shall be permitted to participate as 
parties only if the administrative law 
judge finds that the final decision 
could directly and adversely affect 
them or the class they represent, that 
they may contribute materially to the 
disposition of the proceedings and their 
interest is not adequately represented 
by existing parties, and that in the dis-
cretion of the administrative law judge 
the participation of such persons or or-
ganizations would be appropriate. 

(c) A person or organization not 
named as a respondent wishing to par-
ticipate as a party under this section 
shall submit a petition to the adminis-
trative law judge within fifteen (15) 
days after the person or organization 
has knowledge of or should have known 
about the proceeding. The petition 
shall be filed with the administrative 
law judge and served on each person or 
organization who has been made a 

party at the time of filing. Such peti-
tion shall concisely state: 

(1) Petitioner’s interest in the pro-
ceeding; 

(2) How his or her participation as a 
party will contribute materially to the 
disposition of the proceeding; 

(3) Who will appear for petitioner; 
(4) The issues on which petitioner 

wishes to participate; and 
(5) Whether petitioner intends to 

present witnesses. 
(d) Objections to the petition may be 

filed by a party within fifteen (15) days 
of the filing of the petition. If objec-
tions to the petition are filed, the ad-
ministrative law judge shall then de-
termine whether petitioners have the 
requisite interest to be a party in the 
proceedings, as defined in paragraph (b) 
of this section, and shall permit or 
deny participation accordingly. Where 
petitions to participate as parties are 
made by individuals or groups with 
common interests, the administrative 
law judge may request all such 
petititioners to designate a single rep-
resentative, or he or she may recognize 
one or more of such petitioners. The 
administrative law judge shall give 
each such petitioner as well as the par-
ties, written notice of the decision on 
his or her petition. For each petition 
granted, the administrative law judge 
shall provide a brief statement of the 
basis of the decision. If the petition is 
denied, he or she shall briefly state the 
grounds for denial and shall then treat 
the petition as a request for participa-
tion as amicus curiae.

§ 2570.5 Consequences of default. 

For prohibited transaction penalty 
proceedings, this section shall apply in 
lieu of § 18.5(b) of this title. Failure of 
the respondent to file an answer within 
the 30 day time period provided in § 18.5 
of this title shall be deemed to con-
stitute a waiver of his right to appear 
and contest the allegations of the no-
tice, and such failure shall be deemed 
to be an admission of the facts as al-
leged in the notice for purposes of the 
prohibited transaction penalty pro-
ceeding. Such notice shall then become 
the final order of the Secretary, except 
that the administrative law judge may 
set aside a default entered under this 
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provision where there is proof of defec-
tive notice.

§ 2570.6 Consent order or settlement. 
For prohibited transaction penalty 

proceedings, the following shall apply 
in lieu of § 18.9 of this title. 

(a) General. At any time after the 
commencement of a proceeding, but at 
least five (5) days prior to the date set 
for hearing, the parties jointly may 
move to defer the hearing for a reason-
able time to permit negotiation of a 
settlement or an agreement containing 
findings and an order disposing of the 
whole or any part of the proceeding. 
The allowance of such deferment and 
the duration thereof shall be in the dis-
cretion of the administrative law 
judge, after consideration of such fac-
tors as the nature of the proceeding, 
the requirements of the public interest, 
the representations of the parties and 
the probability of reaching an agree-
ment which will result in a just dis-
position of the issues involved. 

(b) Content. Any agreement con-
taining consent findings and an order 
disposing of a proceeding or any part 
thereof shall also provide: 

(1) That the order shall have the 
same force and effect as an order made 
after full hearing; 

(2) That the entire record on which 
any order may be based shall consist 
solely of the notice and the agreement; 

(3) A waiver of any further proce-
dural steps before the administrative 
law judge; 

(4) A waiver of any right to challenge 
or contest the validity of the order and 
decision entered into in accordance 
with the agreement; and 

(5) That the order and decision of the 
administrative law judge shall be final 
agency action. 

(c) Submission. On or before the expi-
ration of the time granted for negotia-
tions, but, in any case, at least five (5) 
days prior to the date set for hearing, 
the parties or their authorized rep-
resentative or their counsel may: 

(1) Submit the proposed agreement 
containing consent findings and an 
order to the administrative law judge; 
or 

(2) Notify the administrative law 
judge that the parties have reached a 
full settlement and have agreed to dis-

missal of the action subject to compli-
ance with the terms of the settlement; 
or 

(3) Inform the administrative law 
judge that agreement cannot be 
reached. 

(d) Disposition. In the event a settle-
ment agreement containing consent 
findings and an order is submitted 
within the time allowed therefor, the 
administrative law judge shall issue a 
decision incorporating such findings 
and agreement within thirty (30) days 
of his receipt of such document. The 
decision of the administrative law 
judge shall incorporate all of the find-
ings, terms, and conditions of the set-
tlement agreement and consent order 
of the parties. Such decision shall be-
come final agency action within the 
meaning of 5 U.S.C. 704. 

(e) Settlement without consent of all 
parties. In cases in which some, but not 
all, of the parties to a proceeding sub-
mit a consent agreement to the admin-
istrative law judge, the following pro-
cedure shall apply: 

(1) If all of the parties have not con-
sented to the proposed settlement sub-
mitted to the administrative law judge, 
then such non-consenting parties must 
receive notice, and a copy, of the pro-
posed settlement at the time it is sub-
mitted to the administrative law judge; 

(2) Any non-consenting party shall 
have fifteen (15) days to file any objec-
tions to the proposed settlement with 
the administrative law judge and all 
other parties; 

(3) If any party submits an objection 
to the proposed settlement, the admin-
istrative law judge shall decide within 
thirty (30) days after receipt of such 
objections whether he shall sign or re-
ject the proposed settlement. Where 
the record lacks substantial evidence 
upon which to base a decision or there 
is a genuine issue of material fact, then 
the administrative law judge may es-
tablish procedures for the purpose of 
receiving additional evidence upon 
which a decision on the contested 
issues may reasonably be based; 

(4) If there are no objections to the 
proposed settlement, or if the adminis-
trative law judge decides to sign the 
proposed settlement after reviewing 
any such objections, the administra-
tive law judge shall incorporate the 
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consent agreement into a decision 
meeting the requirements of paragraph 
(d) of this section.

§ 2570.7 Scope of discovery. 
For prohibited transaction penalty 

proceedings, this section shall apply in 
lieu of § 18.14 of this title. 

(a) A party may file a motion to con-
duct discovery with the administrative 
law judge. The motion for discovery 
shall be granted by the administrative 
law judge only upon a showing of good 
cause. In order to establish ‘‘good 
cause’’ for the purposes of this section, 
a party must show that the discovery 
requested relates to a genuine issue as 
to a material fact that is relevant to 
the proceeding. The order of the admin-
istrative law judge shall expressly 
limit the scope and terms of discovery 
to that for which ‘‘good cause’’ has 
been shown, as provided in this para-
graph. 

(b) A party may obtain discovery of 
documents and tangible things other-
wise discoverable under paragraph (a) 
of this section and prepared in antici-
pation of or for the hearing by or for 
another party’s representative (includ-
ing his or her attorney, consultant, 
surety, indemnitor, insurer, or agent) 
only upon a showing that the party 
seeking discovery has substantial need 
of the materials or information in the 
preparation of his or her case and that 
he or she is unable without undue hard-
ship to obtain the substantial equiva-
lent of the materials or information by 
other means. In ordering discovery of 
such materials when the required 
showing has been made, the adminis-
trative law judge shall protect against 
disclosure of the mental impressions, 
conclusions, opinions, or legal theories 
of an attorney or other representative 
of a party concerning the proceeding.

§ 2570.8 Summary decision. 
For prohibited transaction penalty 

proceedings, this section shall apply in 
lieu of § 18.41 of this title. 

(a) No genuine issue of material fact. (1) 
Where no genuine issue of a material 
fact is found to have been raised, the 
administrative law judge may issue a 
decision which, in the absence of an ap-
peal pursuant to §§ 2570.10–2570.12 of this 
part, shall become a final order. 

(2) A decision made under this para-
graph shall include a statement of: 

(i) Findings of fact and conclusions of 
law, and the reasons therefor, on all 
issues presented; and 

(ii) Any terms and conditions of the 
rule or order. 

(3) A copy of any decision under this 
paragraph shall be served on each 
party. 

(b) Hearings on issue of fact. Where a 
genuine question of material fact is 
raised, the administrative law judge 
shall, and in any other case may, set 
the case for an evidentiary hearing.

§ 2570.9 Decision of the administrative 
law judge. 

For prohibited transaction penalty 
proceedings, this section shall apply in 
lieu of § 18.57 of this title 

(a) Proposed findings of fact, conclu-
sions, and order. Within twenty (20) 
days of the filing of the transcript of 
the testimony or such additional time 
as the administrative law judge may 
allow, each party may file with the ad-
ministrative law judge, subject to the 
judge’s discretion, proposed findings of 
fact, conclusions of law, and order to-
gether with a supporting brief express-
ing the reasons for such proposals. 
Such proposals and brief shall be 
served on all parties, and shall refer to 
all portions of the record and to all au-
thorities relied upon in support of each 
proposal. 

(b) Decision of the administrative law 
judge. Within a reasonable time after 
the time allowed for the filing of the 
proposed findings of fact, conclusions 
of law, and order, or within thirty (30) 
days after receipt of an agreement con-
taining consent findings and order dis-
posing of the disputed matter in whole, 
the administrative law judge shall 
make his or her decision. The decision 
of the administrative law judge shall 
include findings of fact and conclusions 
of law with reasons therefor upon each 
material issue of fact of law presented 
on the record. The decision of the ad-
ministrative law judge shall be based 
upon the whole record. In a contested 
case in which the Department and the 
Respondent have presented their posi-
tions to the administrative law judge 
pursuant to the procedures for prohib-
ited transaction penalty proceedings as 
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set forth in this part, the penalty (if 
any) which may be included in the de-
cision of the administrative law judge 
shall be limited to the sanction ex-
pressly provided for in section 502(i) of 
ERISA. It shall be supported by reli-
able and probative evidence. The deci-
sion of the administrative law judge 
shall become final agency action with-
in the meaning of 5 U.S.C. 704 unless an 
appeal is made pursuant to the proce-
dures set forth in §§ 2570.10 through 
2570.12.

§ 2570.10 Review by the Secretary. 
(a) The Secretary may review a deci-

sion of an administrative law judge. 
Such a review may occur only when a 
party files a notice of appeal from a de-
cision of an administrative law judge 
within twenty (20) days of the issuance 
of such decision. In all other cases, the 
decision of the administrative law 
judge shall become final agency action 
within the meaning of 5 U.S.C. 704. 

(b) A notice of appeal to the Sec-
retary shall state with specificity the 
issue(s) in the decision of the adminis-
trative law judge on which the party is 
seeking review. Such notice of appeal 
must be served on all parties of record. 

(c) Upon receipt of a notice of appeal, 
the Secretary shall request the Chief 
Administrative Law Judge to submit 
to him a copy of the entire record be-
fore the administrative law judge.

§ 2570.11 Scope of review. 
The review of the Secretary shall not 

be a de novo proceeding but rather a re-
view of the record established before 
the administrative law judge. There 
shall be no opportunity for oral argu-
ment.

§ 2570.12 Procedures for review by the 
Secretary. 

(a) Upon receipt of a notice of appeal, 
the Secretary shall establish a briefing 
schedule which shall be served on all 
parties of record. Upon motion of one 
or more of the parties, the Secretary 
may, in his discretion, permit the sub-
mission of reply briefs. 

(b) The Secretary shall issue a deci-
sion as promptly as possible after re-
ceipt of the briefs of the parties. The 
Secretary may affirm, modify, or set 
aside, in whole or in part, the decision 

on appeal and shall issue a statement 
of reasons and bases for the action(s) 
taken. Such decision by the Secretary 
shall be final agency action within the 
meaning of 5 U.S.C. 704.

Subpart B—Procedures for Filing 
and Processing Prohibited 
Transaction Exemption Appli-
cations

SOURCE: 55 FR 32847, Aug. 10, 1990, unless 
otherwise noted.

§ 2570.30 Scope of rules. 

(a)(1) The rules of procedure set forth 
in this subpart apply to all applica-
tions for exemption which the Depart-
ment has authority to issue under: 

(i) Section 408(a) of the Employee Re-
tirement Income Security Act of 1974 
(ERISA); 

(ii) Section 4975(c)(2) of the Internal 
Revenue Code of 1986 (the Code) (see 
Reorganization Plan No. 4 of 1978); or 

(iii) The Federal Employees’ Retire-
ment System Act of 1986 (FERSA) (5 
U.S.C. 8477(c)(3)). 

(b) The Department will generally 
treat any exemption application which 
is filed solely under section 408(a) of 
ERISA or solely under section 4975(c)(2) 
of the Code as an exemption filed under 
both section 408(a) and section 
4975(c)(2) if it relates to a transaction 
that would be prohibited both by 
ERISA and by the corresponding provi-
sions of the Code. 

(c) The procedures set forth in this 
subpart represent the exclusive means 
by which the Department will issue ad-
ministrative exemptions. The Depart-
ment will not issue exemptions upon 
oral request alone. Likewise, the De-
partment will not grant exemptions 
orally. An applicant for an administra-
tive exemption may request and re-
ceive oral advice from Department em-
ployees in preparing an exemption ap-
plication. However, such advice does 
not constitute part of the administra-
tive record and is not binding on the 
Department in its processing of an ex-
emption application or in its examina-
tion or audit of a plan.
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§ 2570.31 Definitions. 

For purposes of these procedures, the 
following definitions apply: 

(a) An affiliate of a person means— 
(1) Any person directly or indirectly 

through one or more intermediaries, 
controlling, controlled by, or under 
common control with the person; 

(2) Any director of, relative of, or 
partner in, any such person; 

(3) Any corporation, partnership, 
trust, or unincorporated enterprise of 
which such person is an officer, direc-
tor, or a 5 percent or more partner or 
owner; and 

(4) Any employee or officer of the 
person who— 

(i) Is highly compensated (as defined 
in section 4975(e)(2)(H) of the Code), or 

(ii) Has direct or indirect authority, 
responsibility, or control regarding the 
custody, management, or disposition of 
plan assets. 

(b) A class exemption is an administra-
tive exemption, granted under section 
408(a) of ERISA, section 4975(c)(2) of 
the Code, and/or 5 U.S.C. 8477(c)(3), 
which applies to any parties in interest 
within the class of parties in interest 
specified in the exemption who meet 
the conditions of the exemption. 

(c) Department means the U.S. De-
partment of Labor and includes the 
Secretary of Labor or his delegate ex-
ercising authority with respect to pro-
hibited transaction exemptions to 
which this subpart applies. 

(d) Exemption transaction means the 
transaction or transactions for which 
an exemption is requested. 

(e) An individual exemption is an ad-
ministrative exemption, granted under 
section 408(a) of ERISA, section 
4975(c)(2) of the Code, and/or 5 U.S.C. 
8477(c)(3), which applies only to the 
specific parties in interest named or 
otherwise defined in the exemption. 

(f) A party in interest means a person 
described in section 3(14) of ERISA or 5 
U.S.C. 8477(a)(4) and includes a disquali-
fied person, as defined in section 
4975(e)(2) of the Code. 

(g) Pooled fund means an account or 
fund for the collective investment of 
the assets of two or more unrelated 
plans, including (but not limited to) a 
pooled separate account maintained by 
an insurance company and a common 

or collective trust fund maintained by 
a bank or similar financial institution.

§ 2570.32 Persons who may apply for 
exemptions. 

(a) The Department may initiate ex-
emption proceedings on its own mo-
tion. In addition, the Department will 
initiate exemption proceedings upon 
the application of: 

(1) Any party in interest to a plan 
who is or may be a party to the exemp-
tion transaction; 

(2) Any plan which is a party to the 
exemption transaction; or 

(3) In the case of an application for 
an exemption covering a class of par-
ties in interest or a class of trans-
actions, in addition to any person de-
scribed in paragraphs (a)(1) and (a)(2) of 
this section, an association or organi-
zation representing parties in interest 
who may be parties to the exemption 
transaction. 

(b) An application by or for a person 
described in paragraph (a) of this sec-
tion, may be submitted by the appli-
cant or by his authorized representa-
tives. If the application is submitted by 
a representative of the applicant, the 
representative must submit proof of his 
authority in the form of: 

(1) A power of attorney; or 
(2) A written certification from the 

applicant that the representation is au-
thorized. 

(c) If the authorized representative of 
an applicant submits an application for 
an exemption to the Department to-
gether with proof of his authority to 
file the application as required by 
paragraph (b) of this section, the De-
partment will direct all correspondence 
and inquiries concerning the applica-
tion to the representative unless re-
quested to do otherwise by the appli-
cant.

§ 2570.33 Applications the Department 
will not ordinarily consider. 

(a) The Department will not ordi-
narily consider: 

(1) An application that fails to in-
clude all the information required by 
§§ 2570.34 and 2570.35 or otherwise fails 
to conform to the requirements of 
these procedures; or 

(2) An application for exemption in-
volving a transaction or transactions 
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which are the subject of an investiga-
tion for possible violations of part 1 or 
4 of subtitle B of title I of ERISA or 
section 8477 or 8478 of FERSA or an ap-
plication for an exemption involving a 
party in interest who is the subject of 
such an investigation or who is a de-
fendant in an action by the Depart-
ment or the Internal Revenue Service 
to enforce the above-mentioned provi-
sions of ERISA or FERSA. 

(b) If for any reason the Department 
decides not to consider an exemption 
application, it will inform the appli-
cant of that decision in writing and of 
the reasons therefor. 

(c) An application for an individual 
exemption relating to a specific trans-
action or transactions will ordinarily 
not be considered separately if the De-
partment is considering a class exemp-
tion relating to the same type of trans-
action or transactions.

§ 2570.34 Information to be included in 
every exemption application. 

(a) All applications for exemptions 
must contain the following informa-
tion: 

(1) The name(s) of the applicant(s); 
(2) A detailed description of the ex-

emption transaction and the parties in 
interest for whom an exemption is re-
quested, including a description of any 
larger integrated transaction of which 
the exemption transaction is a part; 

(3) Whether the affected plan(s) and 
any parties in interest will be rep-
resented by the same person with re-
gard to the exemption application; 

(4) Reasons a plan would have for en-
tering into the exemption transaction; 

(5) The prohibited transaction provi-
sions from which exemptive relief is re-
quested and the reason why the trans-
action would violate each such provi-
sion; 

(6) Whether the exemption trans-
action is customary for the industry or 
class involved; 

(7) Whether the exemption trans-
action is or has been the subject of an 
investigation or enforcement action by 
the Department or by the Internal Rev-
enue Service; and 

(8) The hardship or economic loss, if 
any, which would result to the person 
or persons on behalf of whom the ex-
emption is sought, to affected plans, 

and to their participants and bene-
ficiaries from denial of the exemption. 

(b) All applications for exemption 
must also contain the following: 

(1) A statement explaining why the 
requested exemption would be— 

(i) Administratively feasible; 
(ii) In the interests of affected plans 

and their participants and bene-
ficiaries; and 

(iii) Protective of the rights of par-
ticipants and beneficiaries of affected 
plans. 

(2) With respect to the notification of 
interested persons required by § 2570.43: 

(i) A description of the interested 
persons to whom the applicant intends 
to provide notice; 

(ii) The manner in which the appli-
cant will provide such notice; and 

(iii) An estimate of the time the ap-
plicant will need to furnish notice to 
all interested persons following publi-
cation of a notice of the proposed ex-
emption in the FEDERAL REGISTER. 

(3) If an advisory opinion has been re-
quested with respect to any issue relat-
ing to the exemption transaction— 

(i) A copy of the letter concluding 
the Department’s action on the advi-
sory opinion request; or 

(ii) If the Department has not yet 
concluded its action on the request: 

(A) A copy of the request or the date 
on which it was submitted together 
with the Department’s correspondence 
control number as indicated in the ac-
knowledgment letter; and 

(B) An explanation of the effect of a 
favorable advisory opinion upon the ex-
emption transaction. 

(4) If the application is to be signed 
by anyone other than an individual 
party in interest seeking exemptive re-
lief on his own behalf, a statement 
which— 

(i) Identifies the individual who will 
be signing the application and his posi-
tion with the applicant; and 

(ii) Explains briefly the basis of his 
familiarity with the matters discussed 
in the application. 

(5)(i) A declaration in the following 
form:

Under penalty of perjury, I declare that I 
am familiar with the matters discussed in 
this application and, to the best of my 
knowledge and belief, the representations 

VerDate Sep<04>2002 09:01 Sep 13, 2002 Jkt 197111 PO 00000 Frm 00539 Fmt 8010 Sfmt 8010 Y:\SGML\197111T.XXX 197111T



540

29 CFR Ch. XXV (7–1–02 Edition)§ 2570.35

made in this application are true and cor-
rect.

(ii) This declaration must be dated 
and signed by: 

(A) The applicant himself in the case 
of an individual party in interest seek-
ing exemptive relief on his own behalf; 

(B) A corporate officer or partner 
where the applicant is a corporation or 
partnership; 

(C) A designated officer or official 
where the applicant is an association, 
organization or other unincorporated 
enterprise; 

(D) The plan fiduciary who has the 
authority, responsibility, and control 
with respect to the exemption trans-
action where the applicant is a plan. 

(iii) Specialized statements from 
third-party experts, such as appraisals 
or analyses of market conditions, sub-
mitted to support an application for 
exemption must also be accompanied 
by a statement of consent from such 
expert acknowledging that he or she 
knows that his or her statement is 
being submitted to the Department as 
part of an application for exemption. 

(iv) For those applications requiring 
an independent fiduciary to represent 
the plan in the exemption transaction, 
each statement submitted by said inde-
pendent fiduciary must contain a 
signed and dated declaration under 
penalty of perjury that, to the best of 
said fiduciary’s knowledge and belief, 
the representations made in such state-
ment are true and correct. 

(c) An application for exemption may 
also include a draft of the requested ex-
emption which defines the transaction 
and parties in interest for which ex-
emptive relief is sought and the spe-
cific conditions under which the ex-
emption would apply.

§ 2570.35 Information to be included in 
applications for individual exemp-
tions only. 

(a) Except as provided in paragraph 
(c) of this section, every application for 
an individual exemption must include, 
in addition to the information specified 
in § 2570.34, the following information: 

(1) The name, address, telephone 
number, and type of plan or plans to 
which the requested exemption applies; 

(2) The Employer Identification 
Number (EIN) and the plan number 

(PN) used by such plan or plans in all 
reporting and disclosure required by 
the Department; 

(3) Whether any plan or trust affected 
by the requested exemption has ever 
been found by the Department, the In-
ternal Revenue Service, or by a court 
to have violated the exclusive benefit 
rule of section 401(a) of the Code, or to 
have engaged in a prohibited trans-
action under section 503(b) of the Code 
or corresponding provisions of prior 
law, section 4975(c)(1) of the Code, sec-
tion 406 or 407(a) of ERISA, or 5 U.S.C. 
8477(c)(3); 

(4) Whether any relief under section 
408(a) of ERISA, section 4975(c)(2) of 
the Code, or 5 U.S.C. 8477(c)(3) has been 
requested by, or provided to, the appli-
cant or any of the parties on behalf of 
whom the exemption is sought and, if 
so, the exemption application number 
or the prohibited transaction exemp-
tion number; 

(5) Whether the applicant or any of 
the parties in interest involved in the 
exemption transaction is currently, or 
has been within the last five years, a 
defendant in any lawsuit or criminal 
action concerning such person’s con-
duct as a fiduciary or party in interest 
with respect to any plan; 

(6) Whether the applicant or any of 
the parties in interest involved in the 
exemption transaction has, within the 
last 13 years, been convicted of any 
crime described in section 411 of 
ERISA; 

(7) Whether, within the last five 
years, any plan affected by the exemp-
tion transaction or any party in inter-
est involved in the exemption trans-
action has been under investigation or 
examination by, or has been engaged in 
litigation or a continuing controversy 
with, the Department, the Internal 
Revenue Service, the Justice Depart-
ment, the Pension Benefit Guaranty 
Corporation, or the Federal Retirement 
Thrift Investment Board involving 
compliance with provisions of ERISA, 
provisions of the Code relating to em-
ployee benefit plans, or provisions of 
FERSA relating to the Federal Thrift 
Savings Fund. If so, the applicant must 
submit copies of all correspondence 
with the Department, the Internal Rev-
enue Service, the Justice Department, 
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the Pension Benefit Guaranty Corpora-
tion, or the Federal Retirement Thrift 
Investment Board regarding the sub-
stantive issues involved in the inves-
tigation, examination, litigation, or 
controversy which relate to compli-
ance with the provisions of part 1 or 4 
of subtitle B of title I of ERISA, sec-
tion 4975 of the Code, or section 8477 or 
8478 of FERSA. For this purpose, the 
term ‘‘examination’’ does not include 
routine audits conducted by the De-
partment pursuant to section 8477(g) of 
FERSA; 

(8) Whether any plan affected by the 
requested exemption has experienced a 
reportable event under section 4043 of 
ERISA; 

(9) Whether a notice of intent to ter-
minate has been filed under section 
4041 of ERISA respecting any plan af-
fected by the requested exemption; 

(10) Names, addresses, and taxpayer 
identifying numbers of all parties in in-
terest involved in the subject trans-
action; 

(11) The estimated number of partici-
pants and beneficiaries in each plan af-
fected by the requested exemption as of 
the date of the application; 

(12) The percentage of the fair mar-
ket value of the total assets of each af-
fected plan that is involved in the ex-
emption transaction; 

(13) Whether the exemption trans-
action has been consummated or will 
be consummated only if the exemption 
is granted; 

(14) If the exemption transaction has 
already been consummated: 

(i) The circumstances which resulted 
in plan fiduciaries causing the plan(s) 
to engage in the subject transaction 
before obtaining an exemption from 
the Department; 

(ii) Whether the transaction has been 
terminated; 

(iii) Whether the transaction has 
been corrected as defined in Code sec-
tion 4975(f)(5); 

(iv) Whether Form 5330, Return of 
Excise Taxes Related to Employee Ben-
efit Plans, has been filed with the In-
ternal Revenue Service with respect to 
the transaction; and 

(v) Whether any excise taxes due 
under section 4975(a) and (b) of the 
Code by reason of the transaction have 
been paid. 

(15) The name of every person who 
has investment discretion over any as-
sets involved in the exemption trans-
action and the relationship of each 
such person to the parties in interest 
involved in the exemption transaction 
and the affiliates of such parties in in-
terest; 

(16) Whether or not the assets of the 
affected plan(s) are invested in loans to 
any party in interest involved in the 
exemption transaction, in property 
leased to any such party in interest, or 
in securities issued by any such party 
in interest, and, if such investments 
exist, a statement for each of these 
three types of investments which indi-
cates: 

(i) The type of investment to which 
the statement pertains; 

(ii) The aggregate fair market value 
of all investments of this type as re-
flected in the plan’s most recent an-
nual report; 

(iii) The approximate percentage of 
the fair market value of the plan’s 
total assets as shown in such annual 
report that is represented by all invest-
ments of this type; and 

(iv) The statutory or administrative 
exemption covering these investments, 
if any. 

(17) The approximate aggregate fair 
market value of the total assets of 
each affected plan; 

(18) The person(s) who will bear the 
costs of the exemption application and 
of notifying interested persons; and 

(19) Whether an independent fidu-
ciary is or will be involved in the ex-
emption transaction and, if so, the 
names of the persons who will bear the 
cost of the fee payable to such fidu-
ciary. 

(b) Each application for an individual 
exemption must also include: 

(1) True copies of all contracts, deeds, 
agreements, and instruments, as well 
as relevant portions of plan documents, 
trust agreements, and any other docu-
ments bearing on the exemption trans-
action; 

(2) A discussion of the facts relevant 
to the exemption transaction that are 
reflected in these documents and an 
analysis of their bearing on the re-
quested exemption; and 
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(3) A copy of the most recent finan-
cial statements of each plan affected 
by the requested exemption. 

(c) Special rule for applications for indi-
vidual exemption involving pooled funds. 
(1) The information required by para-
graphs (a)(8) through (12) of this sec-
tion is not required to be furnished in 
an application for individual exemp-
tion involving one or more pooled 
funds; 

(2) The information required by para-
graphs (a)(1) through (7) and (a)(13) 
through (19) of this section and by 
paragraphs (b)(1) through (3) of this 
section must be furnished by reference 
to the pooled fund, rather than to the 
plans participating therein. (For pur-
poses of this paragraph, the informa-
tion required by paragraph (a)(16) of 
this section relates solely to other 
pooled fund transactions with, and in-
vestments in, parties in interest in-
volved in the exemption transaction 
which are also sponsors of plans which 
invest in the pooled fund.); 

(3) The following information must 
also be furnished— 

(i) The estimated number of plans 
that are participating (or will partici-
pate) in the pooled fund; and 

(ii) The minimum and maximum lim-
its imposed by the pooled fund (if any) 
on the portion of the total assets of 
each plan that may be invested in the 
pooled fund. 

(4) Additional requirements for appli-
cations for individual exemption in-
volving pooled funds in which certain 
plans participate. 

(i) This paragraph applies to any ap-
plication for individual exemption in-
volving one or more pooled funds in 
which any plan participating therein— 

(A) Invests an amount which exceeds 
20% of the total assets of the pooled 
fund, or 

(B) Covers employees of: 
(1) The party sponsoring or maintain-

ing the pooled fund, or any affiliate of 
such party, or 

(2) Any fiduciary with investment 
discretion over the pooled fund’s as-
sets, or any affiliate of such fiduciary. 

(ii) The exemption application must 
include, with respect to each plan de-
scribed in paragraph (c)(4)(i) of this 
section, the information required by 
paragraphs (a)(1) through (3), (a)(5) 

through (7), (a)(10), (a)(12) through (16) 
and, (a)(18) and (19), of this section. The 
information required by this paragraph 
must be furnished by reference to the 
plan’s investment in the pooled fund 
(e.g., the names, addresses and tax-
payer identifying numbers of all fidu-
ciaries responsible for the plan’s in-
vestment in the pooled fund [§ 2570.35(a) 
(10)], the percentage of the assets of the 
plan invested in the pooled fund 
[§ 2570.35(a)(12)], whether the plan’s in-
vestment in the pooled fund has been 
consummated or will be consummated 
only if the exemption is granted 
[§ 2570.35(a)(13)], etc.). 

(iii) The information required by 
paragraph (c)(4) of this section is in ad-
dition to the information required by 
paragraphs (c)(2) and (3) of this section 
relating to information furnished by 
reference to the pooled fund. 

(5) The special rule and the addi-
tional requirements described in para-
graphs (c)(1) through (4) of this section 
do not apply to an individual exemp-
tion request solely for the investment 
by a plan in a pooled fund. Such an ap-
plication must provide the information 
required by paragraphs (a) and (b) of 
this section. 

[55 FR 32847, Aug. 10, 1990; 56 FR 14861, Apr. 
12, 1991]

§ 2570.36 Where to file an application. 

The Department’s prohibited trans-
action exemption program is adminis-
tered by the Pension and Welfare Bene-
fits Administration (PWBA). Any ex-
emption application governed by these 
procedures should be mailed or other-
wise delivered to: Exemption Applica-
tion, PWBA, Office of Exemption De-
terminations, Division of Exemptions, 
U.S. Department of Labor, 200 Con-
stitution Avenue NW., Washington, DC 
20210.

§ 2570.37 Duty to amend and supple-
ment exemption applications. 

(a) During the pendency of his ex-
emption application, an applicant must 
promptly notify the Division of Exemp-
tions in writing if he discovers that 
any material fact or representation 
contained in his application or in any 
documents or testimony provided in 
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support of the application is inac-
curate, if any such fact or representa-
tion changes during this period, or if, 
during the pendency of the application, 
anything occurs that may affect the 
continuing accuracy of any such fact 
or representation. 

(b) If, at any time during the pend-
ency of his exemption application, an 
applicant or any other party in inter-
est who would participate in the ex-
emption transaction becomes the sub-
ject of an investigation or enforcement 
action by the Department, the Internal 
Revenue Service, the Justice Depart-
ment, the Pension Benefit Guaranty 
Corporation, or the Federal Retirement 
Thrift Investment Board involving 
compliance with provisions of ERISA, 
provisions of the Code relating to em-
ployee benefit plans, or provisions of 
FERSA relating to the Federal Thrift 
Savings Fund, the applicant must 
promptly notify the Division of Exemp-
tions. 

(c) The Department may require an 
applicant to provide documentation it 
considers necessary to verify any state-
ments contained in the application or 
in supporting materials or documents.

§ 2570.38 Tentative denial letters. 

(a) If, after reviewing an exemption 
file, the Department concludes that it 
will not grant the exenption, it will no-
tify the applicant in writing of its ten-
tative denial of the exemption applica-
tion. At the same time, the Depart-
ment will provide a short statement of 
the reasons for its tentative denial. 

(b) An applicant will have 20 days 
from the date of a tentative denial let-
ter to request a conference under 
§ 2570.40 of these procedures and/or to 
notify the Department of its intent to 
submit additional information in writ-
ing under § 2570.39 of these procedures. 
If the Department does not receive a 
request for a conference or a notifica-
tion of intent to submit additional in-
formation within that time, it will 
issue a final denial letter pursuant to 
§ 2570.41. 

(c) The Department need not issue a 
tentative denial letter to an applicant 
before issuing a final denial letter 
where the Department has conducted a 
hearing on the exemption pursuant to 

either § 2570.46 or § 2570.47 of these pro-
cedures.

§ 2570.39 Opportunities to submit addi-
tional information. 

(a) An applicant may notify the De-
partment of its intent to submit addi-
tional information supporting an ex-
emption application either by tele-
phone or by letter sent to the address 
furnished in the applicant’s tentative 
denial letter. At the same time, the ap-
plicant should indicate generally the 
type of information that he will sub-
mit. 

(b) An applicant will have 30 days 
from the date of the notification dis-
cussed in paragraph (a) of this section 
to submit in writing all of the addi-
tional information he intends to pro-
vide in support of his application. All 
such information must be accompanied 
by a declaration under penalty of per-
jury attesting to the truth and correct-
ness of the information provided, which 
is dated and signed by a person quali-
fied under § 2570.34(b)(5) of these proce-
dures to sign such a declaration. 

(c) If, for reasons beyond his control, 
an applicant is unable to submit in 
writing all the additional information 
he intends to provide in support of his 
application within the 30-day period de-
scribed in paragraph (b) of this section, 
he may request an extension of time to 
furnish the information. Such requests 
must be made before the expiration of 
the 30-day period and will be granted 
only in unusual circumstances and for 
limited periods of time. 

(d) If an applicant is unable to sub-
mit all of the additional information 
he intends to provide in support of his 
exemption application within the 30-
day period specified in paragraph (b) of 
this section, or within any additional 
period of time granted to him pursuant 
to paragraph (c) of this section, the ap-
plicant may withdraw the exemption 
application before expiration of the ap-
plicable time period and reinstate it 
later pursuant to § 2570.44 of these pro-
cedures. 

(e) The Department will issue, with-
out further notice, a final denial letter 
denying the requested exemption pur-
suant to § 2570.41 of these procedures 
where— 

VerDate Sep<04>2002 09:01 Sep 13, 2002 Jkt 197111 PO 00000 Frm 00543 Fmt 8010 Sfmt 8010 Y:\SGML\197111T.XXX 197111T



544

29 CFR Ch. XXV (7–1–02 Edition)§ 2570.40 

(1) The Department has not received 
the additional information that the ap-
plicant indicated he would submit 
within the 30-day period described in 
paragraph (b) of this section, or within 
any additional period of time granted 
pursuant to paragraph (c) of this sec-
tion; 

(2) The applicant did not request a 
conference pursuant to § 2570.38(b) of 
these procedures; and 

(3) The applicant has not withdrawn 
his application as permitted by para-
graph (d) of this section.

§ 2570.40 Conferences. 
(a) Any conference between the De-

partment and an applicant pertaining 
to a requested exemption will be held 
in Washington, DC, except that a tele-
phone conference will be held at the 
applicant’s request. 

(b) An applicant is entitled to only 
one conference with respect to any ex-
emption application. An applicant will 
not be entitled to a conference, how-
ever, where the Department has held a 
hearing on the exemption under either 
§ 2570.46 or § 2570.47 of these procedures. 

(c) Insofar as possible, conferences 
will be scheduled as joint conferences 
with all applicants present where: 

(1) More than one applicant has re-
quested an exemption with respect to 
the same or similar types of trans-
actions; 

(2) The Department is considering 
the applications together as a request 
for a class exemption; 

(3) The Department contemplates not 
granting the exemption; and 

(4) More than one applicant has re-
quested a conference. 

(d) The Department will attempt to 
schedule a conference under this sec-
tion for a mutually convenient time 
during the 45-day period following the 
later of— 

(1) The date the Department receives 
the applicant’s request for a con-
ference, or 

(2) The date the Department notifies 
the applicant, after reviewing addi-
tional information submitted pursuant 
to § 2570.39, that it is still not prepared 
to propose the requested exemption. 
If the applicant is unable to attend a 
conference at any of the times pro-
posed by the Department during this 

45-day period or if the applicant fails to 
appear for a scheduled conference, he 
will be deemed to have waived his right 
to a conference unless circumstances 
beyond his control prevent him from 
scheduling a conference or attending a 
scheduled conference within this pe-
riod. 

(e) Within 20 days after the date of 
any conference held under this section, 
the applicant may submit to the De-
partment a written record of any addi-
tional data, arguments, or precedents 
discussed at the conference but not 
previously or adequately presented in 
writing.

§ 2570.41 Final denial letters. 

(a) The Department will issue a final 
denial letter denying a requested ex-
emption where: 

(1) The conditions for issuing a final 
denial letter specified in § 2570.38(b) or 
§ 2570.39(e) of these procedures are sat-
isfied; 

(2) After issuing a tentative denial 
letter under § 2570.38 of this part and 
considering the entire record in the 
case, including all written information 
submitted pursuant to § 2570.39 and 
§ 2570.40(e) of these procedures, the De-
partment decides not to propose an ex-
emption or to withdraw an exemption 
already proposed; or 

(3) After proposing an exemption and 
conducting a hearing on the exemption 
under either § 2570.46 or § 2570.47 of this 
part and after considering the entire 
record in the case, including the record 
of the hearing, the Department decides 
to withdraw the proposed exemption. 

(b) [Reserved]

§ 2570.42 Notice of proposed exemp-
tion. 

If the Department tentatively de-
cides, based on all the information sub-
mitted by an applicant, that the ex-
emption should be granted, it will pub-
lish a notice of proposed exemption in 
the FEDERAL REGISTER. The notice 
will: 

(a) Explain the exemption trans-
action and summarize the information 
received by the Department in support 
of the exemption; 

(b) Specify any conditions under 
which the exemption is proposed; 
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1 The applicant will write in this space the 
date of the last day of the time period speci-
fied in the notice of proposed exemption.

2 To be added in the case of an exemption 
that provides relief from section 406(b) of 
ERISA or corresponding sections of the Code 
or FERSA.

3 The applicant will fill in the room number 
of the Division of Exemptions. As of the date 
of this final regulation, the room number of 
the Division of Exemptions was N–5671.

4 The applicant will fill in the exemption 
application number, which is stated in the 
notice of proposed exemption, as well as in 
all correspondence from the Department to 
the applicant regarding the application.

(c) Inform interested persons of their 
right to submit comments in writing to 
the Department relating to the pro-
posed exemption and establish a dead-
line for receipt of such comments; 

(d) If the proposed exemption in-
cludes relief from the prohibitions of 
section 406(b) of ERISA, section 
4975(c)(1)(E) or (F) of the Code, or sec-
tion 8477(c)(2) of FERSA, inform inter-
ested persons of their right to request 
a hearing under § 2570.46 of this part 
and establish a deadline for receipt of 
requests for such hearings.

§ 2570.43 Notification of interested 
persons by applicant. 

(a) If, as set forth in the exemption 
application, the notification that an 
applicant intends to provide to inter-
ested persons upon publication of a no-
tice of proposed exemption in the FED-
ERAL REGISTER is inadequate, the De-
partment will so inform the applicant 
and will secure the applicant’s written 
agreement to provide what it considers 
to be adequate notice under the cir-
cumstances. 

(b) If a notice of proposed exemption 
is published in the FEDERAL REGISTER 
in accordance with § 2570.42 of this part, 
the applicant must notify interested 
persons of the pendency of the exemp-
tion in the manner and time period 
specified in the application or in any 
superseding agreement with the De-
partment. Any such notification must 
include: 

(1) A copy of the notice of proposed 
exemption; and 

(2) A supplemental statement in the 
following form:

You are hereby notified that the United 
States Department of Labor is considering 
granting an exemption from the prohibited 
transaction restrictions of the Employee Re-
tirement Income Security Act of 1974, the In-
ternal Revenue Code of 1986, or the Federal 
Employees’ Retirement System Act of 1986. 
The exemption under consideration is ex-
plained in the enclosed Notice of Proposed 
Exemption. As a person who may be affected 
by this exemption, you have the right to 
comment on the proposed exemption by 
[date].1 [If you may be adversely affected by 
the grant of the exemption, you also have 

the right to request a hearing on the exemp-
tion by [date].] 2

Comments or requests for a hearing should 
be addressed to: Office of Exemption Deter-
minations, Pension and Welfare Benefits Ad-
ministration, room lll,3 U.S. Department 
of Labor, 200 Constitution Avenue NW., 
Washington, DC 20210, ATTENTION: Applica-
tion No. lll.4

The Department will make no final deci-
sion on the proposed exemption until it re-
views all comments received in response to 
the enclosed notice. If the Department de-
cides to hold a hearing on the exemption be-
fore making its final decision, you will be 
notified of the time and place of the hearing.

(c) The method used to furnish notice 
to interested persons must be reason-
ably calculated to ensure that inter-
ested persons actually receive the no-
tice. In all cases, personal delivery and 
delivery by first-class mail will be con-
sidered reasonable methods of fur-
nishing notice. 

(d) After furnishing the notice re-
quired by this section, an applicant 
must provide the Department with a 
statement confirming that notice was 
furnished to the persons and in the 
manner and time designated in its ex-
emption application or in any super-
seding agreement with the Depart-
ment. This statement must be accom-
panied by a declaration under penalty 
of perjury attesting to the truth of the 
information provided in the statement 
and signed by a person qualified under 
§ 2570.34(b)(5) of these procedures to 
sign such a declaration. No exemption 
will be granted until such a statement 
and its accompanying declaration have 
been furnished to the Department.

§ 2570.44 Withdrawal of exemption ap-
plications. 

(a) An applicant may withdraw his 
application for an exemption at any 
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time by informing the Department, ei-
ther orally or in writing, of his intent 
to withdraw. 

(b) Upon receiving an applicant’s no-
tice of intent to withdraw an applica-
tion for an individual exemption, the 
Department will confirm by letter the 
applicant’s withdrawal of the applica-
tion and will terminate all proceedings 
relating to the application. If a notice 
of proposed exemption has been pub-
lished in the FEDERAL REGISTER, the 
Department will publish a notice with-
drawing the proposed exemption. 

(c) Upon receiving an applicant’s no-
tice of intent to withdraw an applica-
tion for a class exemption or for an in-
dividual exemption that is being con-
sidered with other applications as a re-
quest for a class exemption, the De-
partment will inform any other appli-
cants for the exemption of the with-
drawal. The Department will continue 
to process other applications for the 
same exemption. If all applicants for a 
particular class exemption withdraw 
their applications, the Department 
may either terminate all proceedings 
relating to the exemption or propose 
the exemption on its own motion. 

(d) If, following the withdrawal of an 
exemption application, an applicant 
decides to reapply for the same exemp-
tion, he may submit a letter to the De-
partment requesting that the applica-
tion be reinstated and referring to the 
application number assigned to the 
original application. If, at the time the 
original application was withdrawn, 
any additional information to be sub-
mitted to the Department under 
§ 2570.39 of these procedures was out-
standing, that information must ac-
company the letter requesting rein-
statement of the application. However, 
the applicant need not resubmit infor-
mation previously furnished to the De-
partment in connection with a with-
drawn application unless reinstate-
ment of the application is requested 
more than two years after the date of 
its withdrawal. 

(e) Any request for reinstatement of 
a withdrawn application submitted in 
accordance with paragraph (d) of this 
section, will be granted by the Depart-
ment, and the Department will take 

whatever steps remained at the time 
the application was withdrawn to proc-
ess the application.

§ 2570.45 Requests for reconsideration. 

(a) The Department will entertain 
one request for reconsideration of an 
exemption application that has been fi-
nally denied pursuant to § 2570.41 (a)(2) 
or (a)(3) of this part if the applicant 
presents in support of the application 
significant new facts or arguments, 
which, for good reason, could not have 
been submitted for the Department’s 
consideration during its initial review 
of the exemption application. 

(b) A request for reconsideration of a 
previously denied application must be 
made within 180 days after the issuance 
of the final denial letter and must be 
accompanied by a copy of the Depart-
ment’s final letter denying the exemp-
tion and a statement setting forth the 
new information and/or arguments that 
provide the basis for reconsideration. 

(c) A request for reconsideration 
must also be accompanied by a declara-
tion under penalty of perjury attesting 
to the truth of the new information 
provided, which is signed by a person 
qualified under § 2570.34(b)(5) of these 
procedures to sign such a declaration. 

(d) If, after reviewing a request for 
reconsideration, the Department de-
cides that the facts and arguments pre-
sented do not warrant reversal of its 
original decision to deny the exemp-
tion, it will send a letter to the appli-
cant reaffirming that decision. 

(e) If, after reviewing a request for 
reconsideration, the Department de-
cides, based on the new facts and argu-
ments submitted, to reconsider its de-
nial letter, it will notify the applicant 
of its intent to reconsider the applica-
tion in light of the new information 
presented. The Department will then 
take whatever steps remained at the 
time it issued its final denial letter to 
process the exemption application. 

(f) If, at any point during its subse-
quent processing of the application, the 
Department decides again that the ex-
emption is unwarranted, it will issue a 
letter affirming its final denial.
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§ 2570.46 Hearings in opposition to ex-
emptions from restrictions on fidu-
ciary self-dealing. 

(a) Any interested person who may be 
adversely affected by an exemption 
which the Department proposes to 
grant from the restrictions of section 
406(b) of ERISA, section 4975(c)(1)(E) or 
(F) of the Code, or section 8477(c)(2) of 
FERSA may request a hearing before 
the Department within the period of 
time specified in the FEDERAL REG-
ISTER notice of the proposed exemp-
tion. Any such request must state: 

(1) The name, address, and telephone 
number of the person making the re-
quest; 

(2) The nature of the person’s inter-
est in the exemption and the manner in 
which the person would be adversely 
affected by the exemption; and 

(3) A statement of the issues to be ad-
dressed and a general description of the 
evidence to be presented at the hear-
ing. 

(b) The Department will grant a re-
quest for a hearing made in accordance 
with paragraph (a) of this section 
where a hearing is necessary to fully 
explore material factual issues identi-
fied by the person requesting the hear-
ing. However, the Department may de-
cline to hold a hearing where: 

(1) The request for the hearing does 
not meet the requirements of para-
graph (a); 

(2) The only issues identified for ex-
ploration at the hearing are matters of 
law; or 

(3) The factual issues identified can 
be fully explored through the submis-
sion of evidence in written form. 

(c) An applicant for an exemption 
must notify interested persons in the 
event that the Department schedules a 
hearing on the exemption. Such notifi-
cation must be given in the form, time, 
and manner prescribed by the Depart-
ment. Ordinarily, however, adequate 
notification can be given by providing 
to interested persons a copy of the no-
tice of hearing published by the De-
partment in the FEDERAL REGISTER 
within 10 days of its publication, using 
any of the methods approved in 
§ 2570.43(c) of this part. 

(d) After furnishing the notice re-
quired by paragraph (c) of this section, 
an applicant must submit a statement 

confirming that notice was given in the 
form, manner, and time prescribed. 
This statement must be accompanied 
by a declaration under penalty of per-
jury attesting to the truth of the infor-
mation provided in the statement, 
which is signed by a person qualified 
under § 2570.34(b)(5) of these procedures 
to sign such a declaration.

§ 2570.47 Other hearings. 
(a) In its discretion, the Department 

may schedule a hearing on its own mo-
tion where it determines that issues 
relevant to the exemption can be most 
fully or expeditiously explored at a 
hearing. 

(b) An applicant for an exemption 
must notify interested persons of any 
hearing on an exemption scheduled by 
the Department in the manner de-
scribed in § 2570.46(c). In addition, the 
applicant must submit a statement 
subscribed as true under penalty of per-
jury like that required in § 2570.46(d).

§ 2570.48 Decision to grant exemp-
tions. 

(a) If, after considering all the facts 
and representations submitted by an 
applicant in support of an exemption 
application, all the comments received 
in response to a notice of proposed ex-
emption, and the record of any hearing 
held in connection with the proposed 
exemption, the Department determines 
that the exemption should be granted, 
it will publish a notice in the FEDERAL 
REGISTER granting the exemption. 

(b) A FEDERAL REGISTER notice 
granting an exemption will summarize 
the transaction or transactions for 
which exemptive relief has been grant-
ed and will specify the conditions 
under which such exemptive relief is 
available.

§ 2570.49 Limits on the effect of exemp-
tions. 

(a) An exemption does not take effect 
or protect parties in interest from li-
ability with respect to the exemption 
transaction unless the material facts 
and representations contained in the 
application and in any materials and 
documents submitted in support of the 
application were true and complete. 

(b) An exemption is effective only for 
the period of time specified and only 
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under the conditions set forth in the 
exemption. 

(c) Only the specific parties to whom 
an exemption grants relief may rely on 
the exemption. If the notice granting 
an exemption does not limit exemptive 
relief to specific parties, all parties to 
the exemption transaction may rely on 
the exemption.

§ 2570.50 Revocation or modification 
of exemptions. 

(a) If, after an exemption takes ef-
fect, changes in circumstances, includ-
ing changes in law or policy, occur 
which call into question the continuing 
validity of the Department’s original 
conclusions concerning the exemption, 
the Department may take steps to re-
voke or modify the exemption. 

(b) Before revoking or modifying an 
exemption, the Department will pub-
lish a notice of its proposed action in 
the FEDERAL REGISTER and provide in-
terested persons with an opportunity 
to comment on the proposed revocation 
or modification. In addition, the De-
partment will give the applicant at 
least 30 days notice in writing of the 
proposed revocation or modification 
and the reasons therefor and will pro-
vide the applicant with the oppor-
tunity to comment on the revocation 
or modification. 

(c) Ordinarily the revocation or 
modification of an exemption will have 
prospective effect only.

§ 2570.51 Public inspection and copies. 
(a) The administrative record of each 

exemption application will be open to 
public inspection and copying at the 
Public Disclosure Branch, PWBA, U.S. 
Department of Labor, 200 Constitution 
Avenue, NW., Washington, DC 20210. 

(b) Upon request, the staff of the 
Public Disclosure Branch will furnish 
photocopies of an administrative 
record, or any specified portion of that 
record, for a specified charge per page.

§ 2570.52 Effective date. 
This regulation is effective with re-

spect to all applications for exemptions 
filed with the Department under sec-
tion 408(a) of ERISA, section 4975(c)(2) 
of the Code, or 5 U.S.C. 8477(c)(3) at any 
time on or after September 10, 1990. Ap-
plications for exemptions under section 

408(a) of ERISA and/or section 4975 of 
the Code filed before September 10, 
1990, are governed by ERISA Procedure 
75–1. Applications for exemption under 
5 U.S.C. 8477(c)(3) filed before Sep-
tember 10, 1990, but after December 29, 
1988 are governed by part 2585 of chap-
ter XXV of title 29 of the Code of Fed-
eral Regulations, (title 29 CFR part 
2585 as revised July 1, 1990). Applica-
tions under 5 U.S.C. 8477(c)(3) filed be-
fore December 29, 1988 are governed by 
ERISA Procedure 75–1.

Subpart C—Procedures for the As-
sessment of Civil Penalties 
Under ERISA Section 502(c)(2)

SOURCE: 54 FR 26897, June 26, 1989, unless 
otherwise noted.

§ 2570.60 Scope of rules. 

The rules of practice set forth in this 
subpart are applicable to ‘‘502(c)(2) 
civil penalty proceedings’’ (as defined 
in § 2570.61(n) of this subpart) under sec-
tion 502(c)(2) of the Employee Retire-
ment Income Security Act of 1974. The 
rules of procedure for administrative 
hearings published by the Depart-
ment’s Office of Law Judges at part 18 
of this title will apply to matters aris-
ing under ERISA section 502(c)(2) ex-
cept as modified by this section. These 
proceedings shall be conducted as expe-
ditiously as possible, and the parties 
shall make every effort to avoid delay 
at each stage of the proceedings.

§ 2570.61 Definitions. 

For 502(c)(2) civil penalty pro-
ceedings, this section shall apply in 
lieu of the definitions in § 18.2 of this 
title: 

(a) Adjudicatory proceeding means a 
judicial-type proceeding before an ad-
ministrative law judge leading to the 
formulation of a final order; 

(b) Administrative law ludge means an 
administrative law judge appointed 
pursuant to the provisions of 5 U.S.C. 
3105; 

(c) Answer is defined for these pro-
ceedings as set forth in § 18.5(d)(1) of 
this title; 

(d) Commencement of proceeding is the 
filing of an answer by the respondent; 
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(e) Consent agreement means any writ-
ten document containing a specified 
proposed remedy or other relief accept-
able to the Department and consenting 
parties; 

(f) ERISA means the Employee Re-
tirement Income Security Act of 1974, 
as amended; 

(g) Final Order means the final deci-
sion or action of the Department of 
Labor concerning the assessment of a 
civil penalty under ERISA section 
502(c)(2) against a particular party. 
Such final order may result from a de-
cision of an administrative law judge 
or the Secretary, the failure of a party 
to file a statement of reasonable cause 
described in § 2560.502c–2(e) within the 
prescribed time limits, or the failure of 
a party to invoke the procedures for 
hearings or appeals under this title 
within the prescribed time limits. Such 
a final order shall constitute final 
agency action within the meaning of 5 
U.S.C. 704; 

(h) Hearing means that part of a pro-
ceeding which involves the submission 
of evidence, either by oral presentation 
or written submission, to the adminis-
trative law judge; 

(i) Order means the whole or any part 
of a final procedural or substantive dis-
position of a matter under ERISA sec-
tion 502(c)(2); 

(j) Party includes a person or agency 
named or admitted as a party to a pro-
ceeding; 

(k) Person includes an individual, 
partnership, corporation, employee 
benefit plan, association, exchange or 
other entity or organization; 

(l) Petition means a written request, 
made by a a person or party, for some 
affirmative action; 

(m) Pleading means the notice as de-
fined in § 2560.502c–2(g), the answer to 
the notice, any supplement or amend-
ment thereto, and any reply that may 
be permitted to any answer, supple-
ment or amendment; 

(n) 502(c)(2) civil penalty proceeding 
means an adjudicatory proceeding re-
lating to the assessment of a civil pen-
alty provided for in section 502(c)(2) of 
ERISA; 

(o) Respondent means the party 
against whom the Department is seek-
ing to assess a civil sanction under 
ERISA section 502(c)(2); 

(p) Secretary means the Secretary of 
Labor and includes, pursuant to any 
delegation of authority by the Sec-
retary, any assistant secretary (includ-
ing the Assistant Secretary for Pension 
and Welfare Benefits), administrator, 
commissioner, appellate body, board, 
or other official; and 

(q) Solicitor means the Solicitor of 
Labor or his or her delegate.

§ 2570.62 Service: Copies of documents 
and pleadings. 

For 502(c)(2) penalty proceedings, this 
section shall apply in lieu of § 18.3 of 
this title. 

(a) General. Copies of all documents 
shall be served on all parties of record. 
All documents should clearly designate 
the docket number, if any, and short 
title of all matters. All documents to 
be filed shall be delivered or mailed to 
the Chief Docket Clerk, Office of Ad-
ministrative Law Judges, 800 K Street, 
NW., Suite 400, Washington, DC 20001-
8002, or to the OALJ Regional Office to 
which the proceeding may have been 
transferred for hearing. Each document 
filed shall be clear and legible. 

(b) By parties. All motions petitions, 
pleadings, briefs, or other documents 
shall be filed with the Office of Admin-
istrative Law Judges with a copy, in-
cluding any attachments, to all other 
parties or record. When a party is rep-
resented by an attorney, service shall 
be made upon the attorney. Service of 
any document upon any party may be 
made by personal delivery or by mail-
ing a copy to the last known address. 
The Department shall be served by de-
livery to the Associate Solicitor, Plan 
Benefits Security Division, ERISA sec-
tion 502(c)(2) Proceeding, P.O. Box 1914, 
Washington, DC 20013. The person serv-
ing the document shall certify to the 
manner and date of service. 

(c) By the Office of Administrative Law 
Judges. Service of orders, decisions and 
all other documents shall be made by 
regular mail to the last known address. 

(d) Form of pleadings. (1) Every plead-
ing shall contain information indi-
cating the name of the Pension and 
Welfare Benefits Administration 
(PWBA) as the agency under which the 
proceeding is instituted, the title of 
the proceeding, the docket number (if 
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any) assigned by the Office of Adminis-
trative Law Judges and a designation 
of the type of pleading or paper (e.g., 
notice, motion to dismiss, etc.). The 
pleading or paper shall be signed and 
shall contain the address and telephone 
number of the party or person rep-
resenting the party. Although there 
are no formal specifications for docu-
ments, they should be typewritten 
when possible on standard size 81⁄2 × 11 
inch paper. 

(2) Illegible documents, whether 
handwritten, typewritten, photocopies, 
or otherwise, will not be accepted. Pa-
pers may be reproduced by any dupli-
cating process provided all copies are 
clear and legible. 

[54 FR 26897, June 26, 1989, as amended at 56 
FR 54708, Oct. 22, 1991]

§ 2570.63 Parties, how designated. 
For 502(c)(2) civil penalty pro-

ceedings, this section shall apply in 
lieu of § 18.10 of this title. 

(a) The term ‘‘party’’ wherever used 
in these rules shall include any natural 
person, corporation, employee benefit 
plan, association, firm, partnership, 
trustee, receiver, agency, public or pri-
vate organization, or government agen-
cy. A party against whom a civil pen-
alty is sought shall be designated as 
‘‘respondent.’’ The Department shall be 
designated as the ‘‘complainant.’’

(b) Other persons or organizations 
shall be permitted to participate as 
parties only if the administrative law 
judge finds that the final decision 
could directly and adversely affect 
them or the class they represent, that 
they may contribute materially to the 
disposition of the proceedings and their 
interest is not adequately represented 
by existing parties, and that in the dis-
cretion of the administrative law judge 
the participation of such persons or or-
ganizations would be appropriate. 

(c) A person or organization not 
named as a respondent wishing to par-
ticipate as a party under this section 
shall submit a petition to the adminis-
trative law judge within fifteen (15) 
days after the person or organization 
has knowledge of or should have known 
about the proceeding. The petition 
shall be filed with the administrative 
law judge and served on each person or 
organization who has been made a 

party at the time of filing. Such peti-
tion shall concisely state: 

(1) Petitioner’s interest in the pro-
ceeding; 

(2) How his or her participation as a 
party will contribute materially to the 
disposition of the proceeding; 

(3) Who will appear for petitioner; 
(4) The issues on which petitioner 

wishes to participate; and 
(5) Whether petitioner intends to 

present witnesses. 
(d) Objections to the petition may be 

filed by a party within fifteen (15) days 
of the filing of the petition. If objec-
tions to the petition are filed, the ad-
ministrative law judge shall then de-
termine whether petitioners have the 
requisite interest to be a party in the 
proceedings, as defined in paragraph (b) 
of this section, and shall permit or 
deny participation accordingly. Where 
petitions to participate as parties are 
made by individuals or groups with 
common interests, the administrative 
law judge may request all such peti-
tioners to designate a single represent-
ative, or he or she may recognize one 
or more of such petitioners. The ad-
ministrative law judge shall give each 
such petitioner as well as the parties, 
written notice of the decision on his or 
her petition. For each petition granted, 
the administrative law judge shall pro-
vide a brief statement of the basis of 
the decision. If the petition is denied, 
he or she shall briefly state the 
grounds for denial and shall then treat 
the petition as a request for participa-
tion as amicus curiae.

§ 2570.64 Consequences of default. 
For 502(c)(2) civil penalty pro-

ceedings, this section shall apply in 
lieu of § 18.5 (a) and (b) of this title. 
Failure of the respondent to file an an-
swer to the notice of determination de-
scribed in § 2560.502c–2(g) within the 30-
day period provided by § 2560.502c–2(h) 
shall be deemed to constitute a waiver 
of his or her right to appear and con-
test the allegations of the notice of de-
termination, and such failure shall be 
deemed to be an admission of the facts 
as alleged in the notice for purposes of 
any proceeding involving the assess-
ment of a civil penalty under section 
502(c)(2). Such notice shall then become 
the final order of the Secretary.
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§ 2570.65 Consent order or settlement. 
For 502(c)(2) civil penalty pro-

ceedings, the following shall apply in 
lieu of § 18.9 of this title. 

(a) General. At any time after the 
commencement of a proceeding, but at 
least five (5) days prior to the date set 
for hearing, the parties jointly may 
move to defer the hearing for a reason-
able time to permit negotiation of a 
settlement or an agreement containing 
findings and an order disposing of the 
whole or any part of the proceeding. 
The allowance of such and the duration 
thereof shall be in the discretion of the 
administrative law judge, after consid-
eration of such factors as the nature of 
the proceeding, the requirements of the 
public interest, the representations of 
the parties and the probability of 
reaching an agreement which will re-
sult in a just disposition of the issues 
involved. 

(b) Content. Any agreement con-
taining consent findings and an order 
disposing of a proceeding or any part 
thereof shall also provide: 

(1) That the order shall have the 
same force and effect as an order made 
after full hearing; 

(2) That the entire record on which 
any order may be based shall consist 
solely of the notice and the agreement; 

(3) A waiver of any further proce-
dural steps before the administrative 
law judge; 

(4) A waiver of any right to challenge 
or contest the validity of the order and 
decision entered into in accordance 
with the agreement; and 

(5) That the order and decision of the 
administrative law judge shall be final 
agency action. 

(c) Submission. On or before the expi-
ration of the time granted for negotia-
tions, but, in any case, at least five (5) 
days prior to the date set for hearing, 
the parties or their authorized rep-
resentative or their counsel may: 

(1) Submit the proposed agreement 
containing consent findings and an 
order to the administrative law judge; 
or 

(2) Notify the administrative law 
judge that the parties have reached a 
full settlement and have agreed to dis-
missal of the action subject to compli-
ance with the terms of the settlement; 
or 

(3) Inform the administrative law 
judge that agreement cannot be 
reached. 

(d) Disposition. In the event a settle-
ment agreement containing consent 
findings and an order is submitted 
within the time allowed therefore, the 
administrative law judge shall issue a 
decision incorporating such findings 
and agreement within thirty (30) days 
of his receipt of such document. The 
decision of the administrative law 
judge shall incorporate all of the find-
ings, terms, and conditions of the set-
tlement agreement and consent order 
of the parties. Such decision shall be-
come final agency action within the 
meaning of 5 U.S.C. 704. 

(e) Settlement without consent of all 
parties. In cases in which some, but not 
all, of the parties to a proceeding sub-
mit a consent agreement to the admin-
istrative law judge, the following pro-
cedure shall apply: 

(1) If all of the parties have not con-
sented to the proposed settlement sub-
mitted to the administrative law judge, 
then such non-consenting parties must 
receive notice, and a copy, of the pro-
posed settlement at the time it is sub-
mitted to the administrative law judge; 

(2) Any non-consenting party shall 
have fifteen (15) days to file any objec-
tions to the proposed settlement with 
the administrative law judge and all 
other parties; 

(3) If any party submits an objection 
to the proposed settlement, the admin-
istrative law judge shall decide within 
thirty (30) days after receipt of such 
objections whether he shall sign or re-
ject the proposed settlement. Where 
the record lacks substantial evidence 
upon which to base a decision or there 
is a genuine issue of material fact, then 
the administrative law judge may es-
tablish procedures for the purpose of 
receiving additional evidence upon 
which a decision on the contested 
issues may reasonably be based; 

(4) If there are no objections to the 
proposed settlement, or if the adminis-
trative law judge decides to sign the 
proposed settlement after reviewing 
any such objections, the administra-
tive law judge shall incorporate the 
consent agreement into a decision 
meeting the requirements of paragraph 
(d) of this section.
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§ 2570.66 Scope of discovery. 

For 502(c)(2) civil penalty pro-
ceedings, this section shall apply in 
lieu of § 18.14 of this title. 

(a) A party may file a motion to con-
duct discovery with the administrative 
law judge. The motion for discovery 
shall be granted by the administrative 
law judge only upon a showing of good 
cause. In order to establish ‘‘good 
cause’’ for the purposes of this section, 
a party must show that the discovery 
requested relates to a genuine issue as 
to a material fact that is relevant to 
the proceeding. The order of the admin-
istrative law judge shall expressly 
limit the scope and terms of discovery 
to that for which ‘‘good cause’’ has 
been shown, as provided in this para-
graph. 

(b) A party may obtain discovery of 
documents and tangible things other-
wise discoverable under paragraph (a) 
of this section and prepared in antici-
pation of or for the hearing by or for 
another party’s representative (includ-
ing his or her attorney, consultant, 
surety, indemnitor, insurer, or agent) 
only upon showing that the party seek-
ing discovery has substantial need of 
the materials or information in the 
preparation of his or her case and that 
he or she is unable without undue hard-
ship to obtain the substantial equiva-
lent of the materials or information by 
other means. In ordering discovery of 
such materials when the required 
showing has been made, the adminis-
trative law judge shall protect against 
disclosure of the mental impressions, 
conclusions, opinions, or legal theories 
of an attorney or other representatives 
of a party concerning the proceeding.

§ 2570.67 Summary decision. 

For 502(c)(2) civil penalty pro-
ceedings, this section shall apply in 
lieu of § 18.41 of this title. 

(a) No genuine issue of material of fact. 
(1) Where no issue of a material of fact 
is found to have been raised, the ad-
ministrative law judge may issue a de-
cision which, in the absence of an ap-
peal pursuant to §§ 2570.69 through 
2570.71 of this subpart, shall become a 
final order. 

(2) A decision made under this para-
graph shall include a statement of: 

(i) Findings of fact and conclusions of 
law, and the reasons therefor, on all 
issues presented; and 

(ii) Any terms and conditions of the 
rule or order. 

(3) A copy of any decision under this 
paragraph shall be served on each 
party. 

(b) Hearings on issues of fact. Where a 
genuine question of material of fact is 
raised, the administrative law judge 
shall, and in any other case may, set 
the case for an evidentiary hearing.

§ 2570.68 Decision of the administra-
tive law judge. 

For 502(c)(2) civil penalty pro-
ceedings, this section shall apply in 
lieu of § 18.57 of this title. 

(a) Proposed findings of fact, conclu-
sions, and order. Within twenty (20) 
days of the filing of the transcript of 
the testimony of such additional time 
as the administrative law judge may 
allow, each party may file with the ad-
ministrative law judge, subject to the 
judge’s discretion, proposed findings of 
fact, conclusions of law, and order to-
gether with a supporting brief express-
ing the reasons for such proposals. 
Such proposals and briefs shall be 
served on all parties, and shall refer to 
all portions of the record and to all au-
thorities relied upon in support of each 
proposal. 

(b) Decision of the administative law 
judge. Within a reasonable time after 
the time allowed for the filing of the 
proposed findings of fact, conclusions 
of law, and order, or within thirty (30) 
days after receipt of an agreement con-
taining consent findings and order dis-
posing of the disputed matter in whole, 
the administrative law judge shall 
make his or her decision. The decision 
of the administrative law judge shall 
include findings of fact and conclusions 
of law with reasons therefor upon each 
material issue of fact or law presented 
on the record. The decision of the ad-
ministrative law judge shall be based 
upon the whole record. In a contested 
case in which the Department and the 
Respondent have presented their posi-
tions to the administrative law judge 
pursuant to the procedures for 502(c)(2) 
civil penalty proceedings as set forth in 
this subpart, the penalty (if any) which 
may be included in the decision of the 
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administrative law judge shall be lim-
ited to the penalty expressly provided 
for in section 502(c)(2) of ERISA. It 
shall be supported by reliable and pro-
bative evidence. The decision of the ad-
ministrative law judge shall become 
final agency action within the meaning 
of 5 U.S.C. 704 unless an appeal is made 
pursuant to the procedures set forth in 
§§ 2570.69 through 2570.71.

§ 2570.69 Review by the Secretary. 
(a) The Secretary may review a deci-

sion of an administrative law judge. 
Such a review may occur only when a 
party files a notice of appeal from a de-
cision of an administrative law judge 
within twenty (20) days of the issuance 
of such decision. In all other cases, the 
decision of the administrative law 
judge shall become final agency action 
within the meaning of 5 U.S.C. 704. 

(b) A notice of appeal to the Sec-
retary shall state with specificity the 
issue(s) in the decision of the adminis-
trative law judge on which the party is 
seeking review. Such notice of appeal 
must be served on all parties of record. 

(c) Upon receipt of a notice of appeal, 
the Secretary shall request the Chief 
Administrative Law Judge to submit 
to him or her a copy of the entire 
record before the administrative law 
judge.

§ 2570.70 Scope of review. 
The review of the Secretary shall not 

be de novo proceeding but rather a re-
view of the record established before 
the administrative law judge. There 
shall be no opportunity for oral argu-
ment.

§ 2570.71 Procedures for review by the 
Secretary. 

(a) Upon receipt of the notice of ap-
peal, the Secretary shall establish a 
briefing schedule which shall be served 
on all parties of record. Upon motion of 
one or more of the parties, the Sec-
retary may, in his or her discretion, 
permit the submission of reply briefs. 

(b) The Secretary shall issue a deci-
sion as promptly as possible after re-
ceipt of the briefs of the parties. The 
Secretary may affirm, modify, or set 
aside, in whole or in part, the decision 
on appeal and shall issue a statement 
of reasons and bases for the action(s) 

taken. Such decision by the Secretary 
shall be final agency action within the 
meaning of 5 U.S.C. 704.

Subpart D—Procedure for the As-
sessment of Civil Penalties 
Under ERISA Section 502(l)

SOURCE: 55 FR 25286, June 20, 1990, unless 
otherwise noted.

§ 2570.80 Scope of rules. 
The rules of practice set forth in this 

subpart are applicable to ‘‘502(l) civil 
penalty proceedings’’ (as defined in 
§ 2570.82 of this subpart) under section 
502(l) of the Employee Retirement In-
come Security Act of 1974 (ERISA or 
the Act). Refer to 29 CFR 2560.502–1 for 
the definition of the relevant terms of 
ERISA section 502(l).

§ 2570.81 In general. 
Section 502(l) of the Employee Re-

tirement Income Security Act of 1974 
(ERISA or the Act) requires the Sec-
retary of Labor to assess a civil pen-
alty against a fiduciary who breaches a 
fiduciary responsibility under, or com-
mits any other violation of, part 4 of 
title I of ERISA or any other person 
who knowingly participates in such 
breach or violation. The penalty under 
section 502(l) is equal to 20 percent of 
the ‘‘applicable recovery amount’’ paid 
pursuant to any settlement agreement 
with the Secretary or ordered by a 
court to be paid in a judicial pro-
ceeding instituted by the Secretary 
under section 502 (a)(2) or (a)(5). The 
Secretary may, in the Secretary’s sole 
discretion, waive or reduce the penalty 
if the Secretary determines in writing 
that: 

(a) The fiduciary or other person 
acted reasonably and in good faith, or 

(b) It is reasonable to expect that the 
fiduciary or other person will not be 
able to restore all losses to the plan or 
any participant or beneficiary of such 
plan without severe financial hardship 
unless such waiver or reduction is 
granted. 
The penalty imposed on a fiduciary or 
other person with respect to any trans-
action shall be reduced by the amount 
of any penalty or tax imposed on such 
fiduciary or other person with respect 
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to such transaction under section 502(i) 
or section 4975 of the Internal Revenue 
Code of 1986 (the Code).

§ 2570.82 Definitions. 
For purposes of this section: 
(a) 502(l) civil penalty proceedings 

means an adjudicatory proceeding re-
lating to the assessment of a civil pen-
alty provided in section 502(l) of 
ERISA; 

(b) Notice of assessment means any 
document, however designated, issued 
by the Secretary which contains a 
specified assessment, in monetary 
terms, of a civil penalty under ERISA 
section 502(l). A ‘‘notice of assessment’’ 
will contain a brief factual description 
of the violation for which the assess-
ment is being made, the identity of the 
person being assessed, and the amount 
of the assessment and the basis for as-
sessing that particular person that par-
ticular penalty amount; 

(c) Person includes an individual, 
partnership, corporation, employee 
benefit plan, association, exchange or 
other entity or organization; 

(d) Petition means a written request, 
made by a person, for a waiver or re-
duction of the civil penalty described 
herein; and 

(e) Secretary means the Secretary of 
Labor and includes, pursuant to any 
delegation of authority by the Sec-
retary, the Assistant Secretary for 
Pension and Welfare Benefits, Area Di-
rectors for Pension and Welfare Bene-
fits, or Deputy Area Directors for Pen-
sion and Welfare Benefits.

§ 2570.83 Assessment of civil penalty. 
(a) Except as described in §§ 2570.85 

and 2570.86 of this part, subsequent to 
the payment of the applicable recovery 
amount pursuant to either a settle-
ment agreement or a court order, the 
Secretary shall serve on the person lia-
ble for making such payment a notice 
of assessment of civil penalty equal to 
20 percent of the applicable recovery 
amount. 

(b) Service of such notice shall be 
made either: 

(1) By delivering a copy to the person 
being assessed; if the person is an indi-
vidual, to the individual; if the person 
is a partnership, to any partner; if the 
person is a corporation, association, 

exchange, or other entity or organiza-
tion, to any officer of such entity; if 
the person is an employee benefit plan, 
to a trustee of such plan; or to any at-
torney representing any such person; 

(2) By leaving a copy at the principal 
office, place of business, or residence of 
such individual, partner, officer, trust-
ee, or attorney; or 

(3) By mailing a copy to the last 
known address of such individual, part-
ner, officer, trustee, or attorney. 

If service is accomplished by certified 
mail, service is complete upon mailing. 
If done by regular mail, service is com-
plete upon receipt by the addressee.

§ 2570.84 Payment of civil penalty. 

(a) The civil penalty must be paid 
within 60 days of service of the notice 
of assessment. 

(b) At any time prior to the expira-
tion of the payment period for the as-
sessed penalty, any person who has 
committed, or knowingly participated 
in, a breach or violation, or has been 
alleged by the Secretary to have so 
committed or participated, may sub-
mit a written request for a conference 
with the Secretary to discuss the cal-
culation of the assessed penalty. A per-
son will be entitled under this section 
to one such conference per assessment. 
If such written request is submitted 
during the 60 day payment period de-
scribed in subparagraph (a), such a re-
quest will not toll the running of that 
payment period. 

(c) The notice of assessment will be-
come a final order (within the meaning 
of 5 U.S.C. 704) on the first day fol-
lowing the 60 day payment period, sub-
ject to any tolling caused by a petition 
to waive or reduce described in § 2570.85.

§ 2570.85 Waiver or reduction of civil 
penalty. 

(a) At any time prior to the expira-
tion of the payment period for the as-
sessed penalty, any person who has 
committed, or knowingly participated 
in, a breach or violation, or has been 
alleged by the Secretary to have so 
committed or participated, may peti-
tion the Secretary to waive or reduce 
the penalty under this section on the 
basis that: 
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(1) The person acted reasonably and 
in good faith in engaging in the breach 
or violation; or 

(2) The person will not be able to re-
store all losses to the plan or partici-
pant or beneficiary of such plan with-
out severe financial hardship unless 
such waiver or reduction is granted. 

(b) All petitions for waiver or reduc-
tion shall be in writing and contain the 
following information: 

(1) The name of the petitioner(s); 
(2) A detailed description of the 

breach or violation which is the subject 
of the penalty; 

(3) A detailed recitation of the facts 
which support one, or both, of the bases 
for waiver or reduction described in 
§ 2570.85(a) of this part, accompanied by 
underlying documentation supporting 
such factual allegations; 

(4) A declaration, signed and dated by 
the petitioner(s), in the following form:

Under penalty of perjury, I declare that, to 
the best of my knowledge and belief, the rep-
resentations made in this petition are true 
and correct.

(c) If a petition for waiver or reduc-
tion is submitted during the 60 day 
payment period described in § 2570.84(a) 
of this part, the payment period for the 
penalty in question will be tolled pend-
ing Departmental consideration of the 
petition. During such consideration, 
the applicant is entitled to one con-
ference with the Secretary, but the 
Secretary, in his or her sole discretion, 
may schedule or hold additional con-
ferences with the petitioner concerning 
the factual allegations contained in the 
petition. 

(d) Based solely on his or her discre-
tion, the Secretary will determine 
whether to grant such a waiver or re-
duction. Pursuant to the procedure de-
scribed in § 2570.83(b), the petitioner 
will be served with a written deter-
mination informing him or her of the 
Secretary’s decision. Such written de-
termination shall briefly state the 
grounds for the Secretary’s decision, 
and shall be final and non-reviewable. 
In the case of a determination not to 
waive, the payment period for the pen-
alty in question, if previously initi-
ated, will resume as of the date of serv-
ice of the Secretary’s written deter-
mination.

§ 2570.86 Reduction of penalty by 
other penalty assessments. 

The penalty assessed on a person pur-
suant to this section with respect to 
any transaction shall be reduced by the 
amount of any penalty or tax imposed 
on such person with respect to such 
transaction under ERISA section 502(i) 
and section 4975 of the Code. Prior to a 
reduction of penalty under this para-
graph, the person being assessed must 
provide proof to the Department of the 
payment of the penalty or tax and the 
amount of that payment. Submissions 
of proof of other penalty or tax assess-
ments will not toll the 60 day payment 
period, if previously initiated.

§ 2570.87 Revision of assessment. 

If, based on the procedures described 
in § 2570.84, 2570.85, or 2570.86, the as-
sessed penalty amount is revised, the 
person being assessed will receive a re-
vised notice of assessment and will be 
obligated to pay the revised assessed 
penalty within the relevant 60 day pay-
ment period (as determined by the ap-
plicable procedure in § 2570.84, 2570.85, 
or 2570.86), and, if necessary, any excess 
penalty payment will be refunded as 
soon as administratively feasible. The 
revised notice of assessment will re-
voke any previously issued notice of 
assessment with regard to the trans-
action in question and will become a 
final order (within the meaning of 5 
U.S.C. 704) the later of the first day fol-
lowing the 60 day payment period or 
the date of its service on the person 
being assessed, pursuant to the service 
procedures described in § 2570.83(b).

§ 2570.88 Effective date. 

This section is effective June 20, 1990, 
and shall apply to assessments under 
section 502(l) made by the Secretary 
after June 20, 1990, based on any breach 
or violation occurring on or after De-
cember 19, 1989.

Subpart E—Procedures for the As-
sessment of Civil Penalties 
Under ERISA Section 502(c)(5)

SOURCE: 65 FR 7188, Feb. 11, 2000 unless oth-
erwise noted.
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§ 2570.90 Scope of rules. 
The rules of practice set forth in this 

subpart are applicable to ‘‘502(c)(5) 
civil penalty proceedings’’ (as defined 
in § 2570.91(n) of this subpart) under sec-
tion 502(c)(5) of the Employee Retire-
ment Income Security Act of 1974 (Pub. 
L. 93–406, 88 Stat. 840–52, as amended by 
Pub. L. 104–191, 101 Stat. 1936). The 
rules of procedure for administrative 
hearings published by the Depart-
ment’s Office of Administrative Law 
Judges in Subpart A of Part 18 of this 
title will apply to matters arising 
under ERISA section 502(c)(5) except as 
modified by this section. These pro-
ceedings shall be conducted as expedi-
tiously as possible, and the parties 
shall make every effort to avoid delay 
at each stage of the proceedings.

§ 2570.91 Definitions. 
For 502(c)(5) civil penalty pro-

ceedings, this section shall apply in 
lieu of the definitions in § 18.2 of this 
title. 

(a) Adjudicatory proceeding means a 
judicial-type proceeding before an ad-
ministrative law judge leading to the 
formulation of a final order; 

(b) Administrative law judge means an 
administrative law judge appointed 
pursuant to the provisions of 5 U.S.C. 
3105; 

(c) Answer means a written state-
ment that is supported by reference to 
specific circumstances or facts sur-
rounding the notice of determination 
issued pursuant to § 2560.502c–5(g); 

(d) Commencement of proceeding is the 
filing of an answer by the respondent; 

(e) Consent agreement means any writ-
ten document containing a specified 
proposed remedy or other relief accept-
able to the Department and consenting 
parties; 

(f) ERISA means the Employee Re-
tirement Income Security Act of 1974, 
as amended; 

(g) Final Order means the final deci-
sion or action of the Department of 
Labor concerning the assessment of a 
civil penalty under ERISA section 
502(c)(5) against a particular party. 
Such final order may result from a de-
cision of an administrative law judge 
or the Secretary, the failure of a party 
to file a statement of reasonable cause 
described in § 2560.502c–5(e) within the 

prescribed time limits, or the failure of 
a party to invoke the procedures for 
hearings or appeals under this title 
within the prescribed time limits. Such 
a final order shall constitute final 
agency action within the meaning of 5 
U.S.C. 704; 

(h) Hearing means that part of a pro-
ceeding which involves the submission 
of evidence, either by oral presentation 
or written submission, to the adminis-
trative law judge; 

(i) Order means the whole or any part 
of a final procedural or substantive dis-
position of a matter under ERISA sec-
tion 502(c)(5); 

(j) Party includes a person or agency 
named or admitted as a party to a pro-
ceeding; 

(k) Person includes an individual, 
partnership, corporation, employee 
benefit plan, association, exchange or 
other entity or organization; 

(l) Petition means a written request, 
made by a person or party, for some af-
firmative action; 

(m) Pleading means the notice as de-
fined in § 2560.502c–5(g), the answer to 
the notice, any supplement or amend-
ment thereto, and any reply that may 
be permitted to any answer, supple-
ment or amendment; 

(n) 502(c)(5) civil penalty proceeding 
means an adjudicatory proceeding re-
lating to the assessment of a civil pen-
alty provided for in section 502(c)(5) of 
ERISA; 

(o) Respondent means the party 
against whom the Department is seek-
ing to assess a civil sanction under 
ERISA section 502(c)(5); 

(p) Secretary means the Secretary of 
Labor and includes, pursuant to any 
delegation of authority by the Sec-
retary, any assistant secretary (includ-
ing the Assistant Secretary for Pension 
and Welfare Benefits), administrator, 
commissioner, appellate body, board, 
or other official of the Department of 
Labor; and 

(q) Solicitor means the Solicitor of 
Labor or his or her delegate.

§ 2570.92 Service: Copies of documents 
and pleadings. 

For 502(c)(5) penalty proceedings, this 
section shall apply in lieu of § 18.3 of 
this title. 
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(a) In general. Copies of all documents 
shall be served on all parties of record. 
All documents should clearly designate 
the docket number, if any, and short 
title of all matters. All documents to 
be filed shall be delivered or mailed to 
the Chief Docket Clerk, Office of Ad-
ministrative Law Judges (OALJ), 800 K 
Street, N.W., Suite 400, Washington, 
DC 20001–8002, or to the OALJ Regional 
Office to which the proceeding may 
have been transferred for hearing. Each 
document filed shall be clear and leg-
ible. 

(b) By parties. All motions, petitions, 
pleadings, briefs, or other documents 
shall be filed with the Office of Admin-
istrative Law Judges with a copy, in-
cluding any attachments, to all other 
parties of record. When a party is rep-
resented by an attorney, service shall 
be made upon the attorney. Service of 
any document upon any party may be 
made by personal delivery or by mail-
ing a copy to the last known address. 
The Department shall be served by de-
livery to the Associate Solicitor, Plan 
Benefits Security Division, ERISA sec-
tion 502(c)(5) Proceeding, P.O. Box 1914, 
Washington, DC 20013. The person serv-
ing the document shall certify to the 
manner and date of service. 

(c) By the Office of Administrative Law 
Judges. Service of orders, decisions and 
all other documents shall be made by 
regular mail to the last known address. 

(d) Form of pleadings—(1) Every plead-
ing shall contain information indi-
cating the name of the Pension and 
Welfare Benefits Administration 
(PWBA) as the agency under which the 
proceeding is instituted, the title of 
the proceeding, the docket number (if 
any) assigned by the Office of Adminis-
trative Law Judges and a designation 
of the type of pleading or paper (e.g., 
notice, motion to dismiss, etc.). The 
pleading or paper shall be signed and 
shall contain the address and telephone 
number of the party or person rep-
resenting the party. Although there 
are no formal specifications for docu-
ments, they should be typewritten 
when possible on standard size 81⁄2×11 
inch paper. 

(2) Illegible documents, whether 
handwritten, typewritten, photocopies, 
or otherwise, will not be accepted. Pa-
pers may be reproduced by any dupli-

cating process provided all copies are 
clear and legible.

§ 2570.93 Parties, how designated. 
For 502(c)(5) civil penalty pro-

ceedings, this section shall apply in 
lieu of § 18.10 of this title. 

(a) The term party wherever used in 
these rules shall include any natural 
person, corporation, employee benefit 
plan, association, firm, partnership, 
trustee, receiver, agency, public or pri-
vate organization, or government agen-
cy. A party against whom a civil pen-
alty is sought shall be designated as 
‘‘respondent.’’ The Department shall be 
designated as the ‘‘complainant.’’

(b) Other persons or organizations 
shall be permitted to participate as 
parties only if the administrative law 
judge finds that the final decision 
could directly and adversely affect 
them or the class they represent, that 
they may contribute materially to the 
disposition of the proceedings and their 
interest is not adequately represented 
by existing parties, and that in the dis-
cretion of the administrative law judge 
the participation of such persons or or-
ganizations would be appropriate. 

(c) A person or organization not 
named as a respondent wishing to par-
ticipate as a party under this section 
shall submit a petition to the adminis-
trative law judge within fifteen (15) 
days after the person or organization 
has knowledge of or should have known 
about the proceeding. The petition 
shall be filed with the administrative 
law judge and served on each person or 
organization who has been made a 
party at the time of filing. Such peti-
tion shall concisely state: 

(1) Petitioner’s interest in the pro-
ceeding; 

(2) How his or her participation as a 
party will contribute materially to the 
disposition of the proceeding; 

(3) Who will appear for petitioner; 
(4) The issues on which petitioner 

wishes to participate; and 
(5) Whether petitioner intends to 

present witnesses. 
(d) Objections to the petition may be 

filed by a party within fifteen (15) days 
of the filing of the petition. If objec-
tions to the petition are filed, the ad-
ministrative law judge shall then de-
termine whether petitioners have the 
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requisite interest to be a party in the 
proceedings, as defined in paragraph (b) 
of this section, and shall permit or 
deny participation accordingly. Where 
petitions to participate as parties are 
made by individuals or groups with 
common interests, the administrative 
law judge may request all such peti-
tioners to designate a single represent-
ative, or he or she may recognize one 
or more of such petitioners. The ad-
ministrative law judge shall give each 
such petitioner as well as the parties, 
written notice of the decision on his or 
her petition. For each petition granted, 
the administrative law judge shall pro-
vide a brief statement of the basis of 
the decision. If the petition is denied, 
he or she shall briefly state the 
grounds for denial and shall then treat 
the petition as a request for participa-
tion as amicus curiae.

§ 2570.94 Consequences of default. 
For 502(c)(5) civil penalty pro-

ceedings, this section shall apply in 
lieu of § 18.5 (a) and (b) of this title. 
Failure of the respondents to file an 
answer to the notice of determination 
described in § 2560.502c–5(g) within the 
30-day period provided by § 2560.502c–
5(h) shall be deemed to constitute a 
waiver of his or her right to appear and 
contest the allegations of the notice of 
determination, and such failure shall 
be deemed to be an admission of the 
facts as alleged in the notice for pur-
poses of any proceeding involving the 
assessment of a civil penalty under sec-
tion 502(c)(5). Such notice shall then 
become a final order of the Secretary.

§ 2570.95 Consent order or settlement. 
For 502(c)(5) civil penalty pro-

ceedings, the following shall apply in 
lieu of § 18.9 of this title. 

(a) In general. At any time after the 
commencement of a proceeding, but at 
least five (5) days prior to the date set 
for hearing, the parties jointly may 
move to defer the hearing for a reason-
able time to permit negotiation of a 
settlement or an agreement containing 
findings and an order disposing of the 
whole or any part of the proceeding. 
The allowance of such deferment and 
the duration thereof shall be in the dis-
cretion of the administrative law 
judge, after consideration of such fac-

tors as the nature of the proceeding, 
the requirements of the public interest, 
the representations of the parties and 
the probability of reaching an agree-
ment which will result in a just dis-
position of the issues involved. 

(b) Content. Any agreement con-
taining consent findings and an order 
disposing of a proceeding or any part 
thereof shall also provide: 

(1) That the order shall have the 
same force and effect as an order made 
after full hearing; 

(2) That the entire record on which 
any order may be based shall consist 
solely of the notice and the agreement; 

(3) A waiver of any further proce-
dural steps before the administrative 
law judge; 

(4) A waiver of any right to challenge 
or contest the validity of the order and 
decision entered into in accordance 
with the agreement; and 

(5) That the order and decision of the 
administrative law judge shall be final 
agency action. 

(c) Submission. On or before the expi-
ration of the time granted for negotia-
tions, but, in any case, at least five (5) 
days prior to the date set for hearing, 
the parties or their authorized rep-
resentative or their counsel may: 

(1) Submit the proposed agreement 
containing consent findings and an 
order to the administrative law judge; 
or 

(2) Notify the administrative law 
judge that the parties have reached a 
full settlement and have agreed to dis-
missal of the action subject to compli-
ance with the terms of the settlement; 
or 

(3) Inform the administrative law 
judge that agreement cannot be 
reached. 

(d) Disposition. In the event that a 
settlement agreement containing con-
sent findings and an order is submitted 
within the time allowed therefore, the 
administrative law judge shall issue a 
decision incorporating such findings 
and agreement within thirty (30) days 
of receipt of such document. The deci-
sion of the administrative law judge 
shall incorporate all of the findings, 
terms, and conditions of the settlement 
agreement and consent order of the 
parties. Such decision shall become a 

VerDate Sep<04>2002 09:01 Sep 13, 2002 Jkt 197111 PO 00000 Frm 00558 Fmt 8010 Sfmt 8010 Y:\SGML\197111T.XXX 197111T



559

Pension and Welfare Benefits Admin., Labor § 2570.97

final agency action within the meaning 
of 5 U.S.C. 704. 

(e) Settlement without consent of all 
parties. In cases in which some, but not 
all, of the parties to a proceeding sub-
mit a consent agreement to the admin-
istrative law judge, the following pro-
cedure shall apply: 

(1) If all of the parties have not con-
sented to the proposed settlement sub-
mitted to the administrative law judge, 
then such non-consenting parties must 
receive notice, and a copy, of the pro-
posed settlement at the time it is sub-
mitted to the administrative law judge; 

(2) Any non-consenting party shall 
have fifteen (15) days to file any objec-
tions to the proposed settlement with 
the administrative law judge and all 
other parties; 

(3) If any party submits an objection 
to the proposed settlement, the admin-
istrative law judge shall decide within 
thirty (30) days after receipt of such 
objections whether to sign or reject the 
proposed settlement. Where the record 
lacks substantial evidence upon which 
to base a decision or there is a genuine 
issue of material fact, then the admin-
istrative law judge may establish pro-
cedures for the purpose of receiving ad-
ditional evidence upon which a deci-
sion on the contested issues may rea-
sonably be based; 

(4) If there are no objections to the 
proposed settlement, or if the adminis-
trative law judge decides to sign the 
proposed settlement after reviewing 
any such objections, the administra-
tive law judge shall incorporate the 
consent agreement into a decision 
meeting the requirements of paragraph 
(d) of this section.

§ 2570.96 Scope of discovery. 
For 502(c)(5) civil penalty pro-

ceedings, this section shall apply in 
lieu of § 18.14 of this title. 

(a) A party may file a motion to con-
duct discovery with the administrative 
law judge. The motion for discovery 
shall be granted by the administrative 
law judge only upon a showing of good 
cause. In order to establish ‘‘good 
cause’’ for the purposes of this section, 
a party must show that the discovery 
requested relates to a genuine issue as 
to a material fact that is relevant to 
the proceeding. The order of the admin-

istrative law judge shall expressly 
limit the scope and terms of discovery 
to that for which ‘‘good cause’’ has 
been shown, as provided in this para-
graph. 

(b) A party may obtain discovery of 
documents and tangible things other-
wise discoverable under paragraph (a) 
of this section and prepared in antici-
pation of or for the hearing by or for 
another party’s representative (includ-
ing his or her attorney, consultant, 
surety, indemnitor, insurer, or agent) 
only upon showing that the party seek-
ing discovery has substantial need of 
the materials or information in the 
preparation of his or her case and that 
he or she is unable without undue hard-
ship to obtain the substantial equiva-
lent of the materials or information by 
other means. In ordering discovery of 
such materials when the required 
showing has been made, the adminis-
trative law judge shall protect against 
disclosure of the mental impressions, 
conclusions, opinions, or legal theories 
of an attorney or other representative 
of a party concerning the proceeding.

§ 2570.97 Summary decision. 

For 502(c)(5) civil penalty pro-
ceedings, this section shall apply in 
lieu of § 18.41 of this title. 

(a) No genuine issue of material fact. (1) 
Where no issue of material fact is 
found to have been raised, the adminis-
trative law judge may issue a decision 
which, in the absence of an appeal pur-
suant to 2570.99 through 2570.101 of this 
subpart, shall become a final order. 

(2) A decision made under this para-
graph shall include a statement of: 

(i) Findings of fact and conclusions of 
law, and the reasons therefor, on all 
issues presented; and 

(ii) Any terms and conditions of the 
rule or order. 

(3) A copy of any decision under this 
paragraph shall be served on each 
party. 

(b) Hearings on issues of fact. Where a 
genuine question of material fact is 
raised, the administrative law judge 
shall, and in any other case may, set 
the case for an evidentiary hearing.
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§ 2570.98 Decision of the administra-
tive law judge. 

For 502(c)(5) civil penalty pro-
ceedings, this section shall apply in 
lieu of § 18.57 of this title. 

(a) Proposed findings of fact, conclu-
sions, and order. Within twenty (20) 
days of the filing of the transcript of 
the testimony or such additional time 
as the administrative law judge may 
allow, each party may file with the ad-
ministrative law judge, subject to the 
judge’s discretion, proposed findings of 
fact, conclusions of law, and an order 
together with a supporting brief ex-
pressing the reasons for such proposals. 
Such proposals and briefs shall be 
served on all parties, and shall refer to 
all portions of the record and to all au-
thorities relied upon in support of each 
proposal. 

(b) Decision of the administrative law 
judge. Within a reasonable time after 
the time allowed for the filing of the 
proposed findings of fact, conclusions 
of law, and order, or within thirty (30) 
days after receipt of an agreement con-
taining consent findings and an order 
disposing of the disputed matter in 
whole, the administrative law judge 
shall make his or her decision. The de-
cision of the administrative law judge 
shall include findings of fact and con-
clusions of law with reasons therefor 
upon each material issue of fact or law 
presented on the record. The decision 
of the administrative law judge shall 
be based upon the whole record. In a 
contested case in which the Depart-
ment and the Respondent have pre-
sented their positions to the adminis-
trative law judge pursuant to the pro-
cedures for 502(c)(5) civil penalty pro-
ceedings as set forth in this subpart, 
the penalty (if any) which may be in-
cluded in the decision of the adminis-
trative law judge shall be limited to 
the penalty expressly provided for in 
section 502(c)(5) of ERISA. It shall be 
supported by reliable and probative 
evidence. The decision of the adminis-
trative law judge shall become a final 
agency action within the meaning of 5 
U.S.C. 704 unless an appeal is made pur-
suant to the procedures set forth in 
§§ 2570.99 through 2570.101.

§ 2570.99 Review by the Secretary 
(a) The Secretary may review a deci-

sion of an administrative law judge. 
Such a review may occur only when a 
party files a notice of appeal from a de-
cision of an administrative law judge 
within twenty (20) days of the issuance 
of such decision. In all other cases, the 
decision of the administrative law 
judge shall become final agency action 
within the meaning of 5 U.S.C. 704. 

(b) A notice of appeal to the Sec-
retary shall state with specificity the 
issue(s) in the decision of the adminis-
trative law judge on which the party is 
seeking review. Such notice of appeal 
must be served on all parties of record. 

(c) Upon receipt of a notice of appeal, 
the Secretary shall request the Chief 
Administrative Law Judge to submit 
to him or her a copy of the entire 
record before the administrative law 
judge.

§ 2570.100 Scope of review. 
The review of the Secretary shall not 

be a de novo proceeding but rather a 
review of the record established before 
the administrative law judge. There 
shall be no opportunity for oral argu-
ment.

§ 2570.101 Procedures for review by 
the Secretary. 

(a) Upon receipt of the notice of ap-
peal, the Secretary shall establish a 
briefing schedule which shall be served 
on all parties of record. Upon motion of 
one or more of the parties, the Sec-
retary may, in his or her discretion, 
permit the submission of reply briefs. 

(b) The Secretary shall issue a deci-
sion as promptly as possible after re-
ceipt of the briefs of the parties. The 
Secretary may affirm, modify, or set 
aside, in whole or in part, the decision 
on appeal and shall issue a statement 
of reasons and bases for the action(s) 
taken. Such decision by the Secretary 
shall be final agency action within the 
meaning of 5 U.S.C. 704.

Subpart F—Procedures for the As-
sessment of Civil Penalties 
Under ERISA Section 502(c)(6)

SOURCE: 67 FR 786, Jan. 7, 2002, unless oth-
erwise noted.
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§ 2570.110 Scope of rules. 
The rules of practice set forth in this 

subpart are applicable to ‘‘502(c)(6) 
civil penalty proceedings’’ (as defined 
in § 2570.111(n) of this subpart) under 
section 502(c)(6) of the Employee Re-
tirement Income Security Act of 1974. 
The rules of procedure for administra-
tive hearings published by the Depart-
ment’s Office of Law Judges at Part 18 
of this title will apply to matters aris-
ing under ERISA section 502(c)(6) ex-
cept as modified by this section. These 
proceedings shall be conducted as expe-
ditiously as possible, and the parties 
shall make every effort to avoid delay 
at each stage of the proceedings.

§ 2570.111 Definitions. 
For section 502(c)(6) civil penalty 

proceedings, this section shall apply in 
lieu of the definitions in § 18.2 of this 
title: 

(a) Adjudicatory proceeding means a 
judicial-type proceeding before an ad-
ministrative law judge leading to the 
formulation of a final order; 

(b) Administrative law judge means an 
administrative law judge appointed 
pursuant to the provisions of 5 U.S.C. 
3105; 

(c) Answer means a written state-
ment that is supported by reference to 
specific circumstances or facts sur-
rounding the notice of determination 
issued pursuant to § 2560.502c–6(g) of 
this chapter; 

(d) Commencement of proceeding is the 
filing of an answer by the respondent; 

(e) Consent agreement means any writ-
ten document containing a specified 
proposed remedy or other relief accept-
able to the Department and consenting 
parties; 

(f) ERISA means the Employee Re-
tirement Income Security Act of 1974, 
as amended; 

(g) Final order means the final deci-
sion or action of the Department of 
Labor concerning the assessment of a 
civil penalty under ERISA section 
502(c)(6) against a particular party. 
Such final order may result from a de-
cision of an administrative law judge 
or the Secretary, the failure of a party 
to file a statement of matters reason-
ably beyond the control of the plan ad-
ministrator described in § 2560.502c–6(e) 
of this chapter within the prescribed 

time limits, or the failure of a party to 
invoke the procedures for hearings or 
appeals under this title within the pre-
scribed time limits. Such a final order 
shall constitute final agency action 
within the meaning of 5 U.S.C. 704; 

(h) Hearing means that part of a pro-
ceeding which involves the submission 
of evidence, either by oral presentation 
or written submission, to the adminis-
trative law judge; 

(i) Order means the whole or any part 
of a final procedural or substantive dis-
position of a matter under ERISA sec-
tion 502(c)(6); 

(j) Party includes a person or agency 
named or admitted as a party to a pro-
ceeding; 

(k) Person includes an individual, 
partnership, corporation, employee 
benefit plan, association, exchange or 
other entity or organization; 

(l) Petition means a written request, 
made by a person or party, for some af-
firmative action; 

(m) Pleading means the notice as de-
fined in § 2560.502c–6(g) of this chapter, 
the answer to the notice, any supple-
ment or amendment thereto, and any 
reply that may be permitted to any an-
swer, supplement or amendment; 

(n) 502(c)(6) civil penalty proceeding 
means an adjudicatory proceeding re-
lating to the assessment of a civil pen-
alty provided for in section 502(c)(6) of 
ERISA; 

(o) Respondent means the party 
against whom the Department is seek-
ing to assess a civil sanction under 
ERISA section 502(c)(6); 

(p) Secretary means the Secretary of 
Labor and includes, pursuant to any 
delegation of authority by the Sec-
retary, any assistant secretary (includ-
ing the Assistant Secretary for Pension 
and Welfare Benefits), administrator, 
commissioner, appellate body, board, 
or other official; and 

(q) Solicitor means the Solicitor of 
Labor or his or her delegate.

§ 2570.112 Service: Copies of docu-
ments and pleadings. 

For 502(c)(6) penalty proceedings, this 
section shall apply in lieu of § 18.3 of 
this title. 

(a) General. Copies of all documents 
shall be served on all parties of record. 
All documents should clearly designate 
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the docket number, if any, and short 
title of all matters. All documents to 
be filed shall be delivered or mailed to 
the Chief Docket Clerk, Office of Ad-
ministrative Law Judges, 800 K Street, 
NW., Suite 400, Washington, DC 20001–
8002, or to the OALJ Regional Office to 
which the proceeding may have been 
transferred for hearing. Each document 
filed shall be clear and legible. 

(b) By parties. All motions, petitions, 
pleadings, briefs, or other documents 
shall be filed with the Office of Admin-
istrative Law Judges with a copy, in-
cluding any attachments, to all other 
parties of record. When a party is rep-
resented by an attorney, service shall 
be made upon the attorney. Service of 
any document upon any party may be 
made by personal delivery or by mail-
ing a copy to the last known address. 
The Department shall be served by de-
livery to the Associate Solicitor, Plan 
Benefits Security Division, ERISA sec-
tion 502(c)(6) Proceeding, P.O. Box 1914, 
Washington, DC 20013. The person serv-
ing the document shall certify to the 
manner and date of service. 

(c) By the Office of Administrative Law 
Judges. Service of orders, decisions and 
all other documents shall be made by 
regular mail to the last known address. 

(d) Form of pleadings. (1) Every plead-
ing shall contain information indi-
cating the name of the Pension and 
Welfare Benefits Administration 
(PWBA) as the agency under which the 
proceeding is instituted, the title of 
the proceeding, the docket number (if 
any) assigned by the Office of Adminis-
trative Law Judges and a designation 
of the type of pleading or paper (e.g., 
notice, motion to dismiss, etc.). The 
pleading or paper shall be signed and 
shall contain the address and telephone 
number of the party or person rep-
resenting the party. Although there 
are no formal specifications for docu-
ments, they should be typewritten 
when possible on standard size 81⁄2 × 11 
inch paper. 

(2) Illegible documents, whether 
handwritten, typewritten, photocopied, 
or otherwise, will not be accepted. Pa-
pers may be reproduced by any dupli-
cating process provided all copies are 
clear and legible.

§ 2570.113 Parties, how designated. 
For 502(c)(6) civil penalty pro-

ceedings, this section shall apply in 
lieu of § 18.10 of this title. 

(a) The term ‘‘party’’ wherever used 
in this subpart shall include any nat-
ural person, corporation, employee 
benefit plan, association, firm, partner-
ship, trustee, receiver, agency, public 
or private organization, or government 
agency. A party against whom a civil 
penalty is sought shall be designated as 
‘‘respondent’’. The Department shall be 
designated as the ‘‘complainant’’. 

(b) Other persons or organizations 
shall be permitted to participate as 
parties only if the administrative law 
judge finds that the final decision 
could directly and adversely affect 
them or the class they represent, that 
they may contribute materially to the 
disposition of the proceedings and their 
interest is not adequately represented 
by existing parties, and that in the dis-
cretion of the administrative law judge 
the participation of such persons or or-
ganizations would be appropriate. 

(c) A person or organization not 
named as a respondent wishing to par-
ticipate as a party under this section 
shall submit a petition to the adminis-
trative law judge within fifteen (15) 
days after the person or organization 
has knowledge of or should have known 
about the proceeding. The petition 
shall be filed with the administrative 
law judge and served on each person or 
organization who has been made a 
party at the time of filing. Such peti-
tion shall concisely state: 

(1) Petitioner’s interest in the pro-
ceeding; 

(2) How his or her participation as a 
party will contribute materially to the 
disposition of the proceeding; 

(3) Who will appear for petitioner; 
(4) The issues on which petitioner 

wishes to participate; and 
(5) Whether petitioner intends to 

present witnesses. 
(d) Objections to the petition may be 

filed by a party within fifteen (15) days 
of the filing of the petition. If objec-
tions to the petition are filed, the ad-
ministrative law judge shall then de-
termine whether petitioner has the 
requisite interest to be a party in the 
proceedings, as defined in paragraph (b) 
of this section, and shall permit or 
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deny participation accordingly. Where 
petitions to participate as parties are 
made by individuals or groups with 
common interests, the administrative 
law judge may request all such peti-
tioners to designate a single represent-
ative, or he or she may recognize one 
or more of such petitioners. The ad-
ministrative law judge shall give each 
such petitioner, as well as the parties, 
written notice of the decision on his or 
her petition. For each petition granted, 
the administrative law judge shall pro-
vide a brief statement of the basis of 
the decision. If the petition is denied, 
he or she shall briefly state the 
grounds for denial and shall then treat 
the petition as a request for participa-
tion as amicus curiae.

§ 2570.114 Consequences of default. 
For 502(c)(6) civil penalty pro-

ceedings, this section shall apply in 
lieu of § 18.5 (a) and (b) of this title. 
Failure of the respondent to file an an-
swer to the notice of determination de-
scribed in § 2560.502c–6(g) of this chapter 
within the 30-day period provided by 
§ 2560.502c–6(h) of this chapter shall be 
deemed to constitute a waiver of his or 
her right to appear and contest the al-
legations of the notice of determina-
tion, and such failure shall be deemed 
to be an admission of the facts as al-
leged in the notice for purposes of any 
proceeding involving the assessment of 
a civil penalty under section 502(c)(6) of 
the Act. Such notice shall then become 
the final order of the Secretary.

§ 2570.115 Consent order or settle-
ment. 

For 502(c)(6) civil penalty pro-
ceedings, the following shall apply in 
lieu of § 18.9 of this title. 

(a) General. At any time after the 
commencement of a proceeding, but at 
least five (5) days prior to the date set 
for hearing, the parties jointly may 
move to defer the hearing for a reason-
able time to permit negotiation of a 
settlement or an agreement containing 
findings and an order disposing of the 
whole or any part of the proceeding. 
The allowance of such a deferral and 
the duration thereof shall be in the dis-
cretion of the administrative law 
judge, after consideration of such fac-
tors as the nature of the proceeding, 

the requirements of the public interest, 
the representations of the parties, and 
the probability of reaching an agree-
ment which will result in a just dis-
position of the issues involved. 

(b) Content. Any agreement con-
taining consent findings and an order 
disposing of a proceeding or any part 
thereof shall also provide: 

(1) That the order shall have the 
same force and effect as an order made 
after full hearing; 

(2) That the entire record on which 
any order may be based shall consist 
solely of the notice and the agreement; 

(3) A waiver of any further proce-
dural steps before the administrative 
law judge; 

(4) A waiver of any right to challenge 
or contest the validity of the order and 
decision entered into in accordance 
with the agreement; and 

(5) That the order and decision of the 
administrative law judge shall be final 
agency action. 

(c) Submission. On or before the expi-
ration of the time granted for negotia-
tions, but, in any case, at least five (5) 
days prior to the date set for hearing, 
the parties or their authorized rep-
resentative or their counsel may: 

(1) Submit the proposed agreement 
containing consent findings and an 
order to the administrative law judge; 
or 

(2) Notify the administrative law 
judge that the parties have reached a 
full settlement and have agreed to dis-
missal of the action subject to compli-
ance with the terms of the settlement; 
or 

(3) Inform the administrative law 
judge that agreement cannot be 
reached. 

(d) Disposition. In the event a settle-
ment agreement containing consent 
findings and an order is submitted 
within the time allowed therefor, the 
administrative law judge shall issue a 
decision incorporating such findings 
and agreement within 30 days of his re-
ceipt of such document. The decision of 
the administrative law judge shall in-
corporate all of the findings, terms, 
and conditions of the settlement agree-
ment and consent order of the parties. 
Such decision shall become final agen-
cy action within the meaning of 5 
U.S.C. 704. 
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(e) Settlement without consent of all 
parties. In cases in which some, but not 
all, of the parties to a proceeding sub-
mit a consent agreement to the admin-
istrative law judge, the following pro-
cedure shall apply: 

(1) If all of the parties have not con-
sented to the proposed settlement sub-
mitted to the administrative law judge, 
then such non-consenting parties must 
receive notice, and a copy, of the pro-
posed settlement at the time it is sub-
mitted to the administrative law judge; 

(2) Any non-consenting party shall 
have fifteen (15) days to file any objec-
tions to the proposed settlement with 
the administrative law judge and all 
other parties; 

(3) If any party submits an objection 
to the proposed settlement, the admin-
istrative law judge shall decide within 
30 days after receipt of such objections 
whether he shall sign or reject the pro-
posed settlement. Where the record 
lacks substantial evidence upon which 
to base a decision or there is a genuine 
issue of material fact, then the admin-
istrative law judge may establish pro-
cedures for the purpose of receiving ad-
ditional evidence upon which a deci-
sion on the contested issues may rea-
sonably be based; 

(4) If there are no objections to the 
proposed settlement, or if the adminis-
trative law judge decides to sign the 
proposed settlement after reviewing 
any such objections, the administra-
tive law judge shall incorporate the 
consent agreement into a decision 
meeting the requirements of paragraph 
(d) of this section.

§ 2570.116 Scope of discovery. 
For 502(c)(6) civil penalty pro-

ceedings, this section shall apply in 
lieu of § 18.14 of this title. 

(a) A party may file a motion to con-
duct discovery with the administrative 
law judge. The motion for discovery 
shall be granted by the administrative 
law judge only upon a showing of good 
cause. In order to establish ‘‘good 
cause’’ for the purposes of this section, 
a party must show that the discovery 
requested relates to a genuine issue as 
to a material fact that is relevant to 
the proceeding. The order of the admin-
istrative law judge shall expressly 

limit the scope and terms of discovery 
to that for which ‘‘good cause’’ has 
been shown, as provided in this para-
graph. 

(b) A party may obtain discovery of 
documents and tangible things other-
wise discoverable under paragraph (a) 
of this section and prepared in antici-
pation of or for the hearing by or for 
another party’s representative (includ-
ing his or her attorney, consultant, 
surety, indemnitor, insurer, or agent) 
only upon showing that the party seek-
ing discovery has substantial need of 
the materials or information in the 
preparation of his or her case and that 
he or she is unable without undue hard-
ship to obtain the substantial equiva-
lent of the materials or information by 
other means. In ordering discovery of 
such materials when the required 
showing has been made, the adminis-
trative law judge shall protect against 
disclosure of the mental impressions, 
conclusions, opinions, or legal theories 
of an attorney or other representatives 
of a party concerning the proceeding.

§ 2570.117 Summary decision. 

For 502(c)(6) civil penalty pro-
ceedings, this section shall apply in 
lieu of § 18.41 of this title. 

(a) No genuine issue of material fact. (1) 
Where no issue of a material fact is 
found to have been raised, the adminis-
trative law judge may issue a decision 
which, in the absence of an appeal pur-
suant to §§ 2570.119 through 2570.121 of 
this subpart, shall become a final 
order. 

(2) A decision made under this para-
graph (a) shall include a statement of: 

(i) Findings of fact and conclusions of 
law, and the reasons therefor, on all 
issues presented; and 

(ii) Any terms and conditions of the 
rule or order. 

(3) A copy of any decision under this 
paragraph shall be served on each 
party. 

(b) Hearings on issues of fact. Where a 
genuine question of a material fact is 
raised, the administrative law judge 
shall, and in any other case may, set 
the case for an evidentiary hearing.
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§ 2570.118 Decision of the administra-
tive law judge. 

For 502(c)(6) civil penalty pro-
ceedings, this section shall apply in 
lieu of § 18.57 of this title. 

(a) Proposed findings of fact, conclu-
sions, and order. Within twenty (20) 
days of the filing of the transcript of 
the testimony, or such additional time 
as the administrative law judge may 
allow, each party may file with the ad-
ministrative law judge, subject to the 
judge’s discretion, proposed findings of 
fact, conclusions of law, and order to-
gether with a supporting brief express-
ing the reasons for such proposals. 
Such proposals and briefs shall be 
served on all parties, and shall refer to 
all portions of the record and to all au-
thorities relied upon in support of each 
proposal. 

(b) Decision of the administrative law 
judge. Within a reasonable time after 
the time allowed for the filing of the 
proposed findings of fact, conclusions 
of law, and order, or within 30 days 
after receipt of an agreement con-
taining consent findings and order dis-
posing of the disputed matter in whole, 
the administrative law judge shall 
make his or her decision. The decision 
of the administrative law judge shall 
include findings of fact and conclusions 
of law with reasons therefor upon each 
material issue of fact or law presented 
on the record. The decision of the ad-
ministrative law judge shall be based 
upon the whole record. In a contested 
case in which the Department and the 
Respondent have presented their posi-
tions to the administrative law judge 
pursuant to the procedures for 502(c)(6) 
civil penalty proceedings as set forth in 
this subpart, the penalty (if any) which 
may be included in the decision of the 
administrative law judge shall be lim-
ited to the penalty expressly provided 
for in section 502(c)(6) of ERISA. It 
shall be supported by reliable and pro-
bative evidence. The decision of the ad-
ministrative law judge shall become 
final agency action within the meaning 
of 5 U.S.C. 704 unless an appeal is made 
pursuant to the procedures set forth in 
§§ 2570.119 through 2570.121.

§ 2570.119 Review by the Secretary. 
(a) The Secretary may review a deci-

sion of an administrative law judge. 

Such a review may occur only when a 
party files a notice of appeal from a de-
cision of an administrative law judge 
within twenty (20) days of the issuance 
of such decision. In all other cases, the 
decision of the administrative law 
judge shall become final agency action 
within the meaning of 5 U.S.C. 704. 

(b) A notice of appeal to the Sec-
retary shall state with specificity the 
issue(s) in the decision of the adminis-
trative law judge on which the party is 
seeking review. Such notice of appeal 
must be served on all parties of record. 

(c) Upon receipt of a notice of appeal, 
the Secretary shall request the Chief 
Administrative Law Judge to submit 
to him or her a copy of the entire 
record before the administrative law 
judge.

§ 2570.120 Scope of review. 
The review of the Secretary shall not 

be a de novo proceeding but rather a re-
view of the record established before 
the administrative law judge. There 
shall be no opportunity for oral argu-
ment.

§ 2570.121 Procedures for review by 
the Secretary. 

(a) Upon receipt of the notice of ap-
peal, the Secretary shall establish a 
briefing schedule which shall be served 
on all parties of record. Upon motion of 
one or more of the parties, the Sec-
retary may, in his or her discretion, 
permit the submission of reply briefs. 

(b) The Secretary shall issue a deci-
sion as promptly as possible after re-
ceipt of the briefs of the parties. The 
Secretary may affirm, modify, or set 
aside, in whole or in part, the decision 
on appeal and shall issue a statement 
of reasons and bases for the action(s) 
taken. Such decision by the Secretary 
shall be final agency action within the 
meaning of 5 U.S.C. 704.

PART 2575—ADJUSTMENT OF CIVIL 
PENALTIES UNDER ERISA TITLE I

Subpart A—Adjustment of Civil Penalties 
Under ERISA Title I

Sec.
2575.100 In general. 
2575.209b–1 Adjusted civil penalty under sec-

tion 209(b). 
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2575.502c–1 Adjusted civil penalty under sec-
tion 502(c)(1). 

2575.502c–2 Adjusted civil penalty under sec-
tion 502(c)(2). 

2575.502c–3 Adjusted civil penalty under sec-
tion 502(c)(3).

Subpart B—D [Reserved]

AUTHORITY: 29 U.S.C. 1135; Secretary of 
Labor Order No. 1–87; sec. 4, Pub. L. 101–410; 
104 Stat. 890 (28 U.S.C. 2461 note), as amended 
by sec. 31001(s)(1), Pub. L. 104–134, 110 Stat. 
1321–373.

SOURCE: 64 FR 42246, Aug. 3, 1999, unless 
otherwise noted.

Subpart A—Adjustment of Civil 
Penalties Under ERISA Title I

SOURCE: 62 FR 40699, July 29, 1997, unless 
otherwise noted. Redesignated at 64 FR 42246, 
Aug. 3, 1999.

§ 2575.100 In general. 
Section 3720E of the Debt Collection 

Improvement Act of 1996 (the Act, Pub. 
L. 104–134, 110 Stat. 1321–373) amended 
the Federal Civil Penalties Inflation 
Adjustment Act of 1990 (the 1990 Act, 
Pub. L. 101–410, 104 Stat. 890) to require 
generally that the head of each federal 
agency adjust the civil monetary pen-
alties subject to its jurisdiction for in-
flation within 180 days after enactment 
of the Act and at lease once every four 
years thereafter.

§ 2575.209b–1 Adjusted civil penalty 
under section 209(b). 

In accordance with the requirements 
of the 1990 Act, as amended, the 
amount of the civil monetary penalty 
established by section 209(b) of the Em-
ployee Retirement Income Security 
Act of 1974, as amended (ERISA), is 

hereby increased from $10 for each em-
ployee to $11 for each employee. This 
adjusted penalty applies only to viola-
tions occurring after July 29, 1997.

§ 2575.502c–1 Adjusted civil penalty 
under section 502(c)(1). 

In accordance with the requirements 
of the 1990 Act, as amended, the max-
imum amount of the civil monetary 
penalty established by section 502(c)(1) 
of the Employee Retirement Income 
Security Act of 1974, as amended 
(ERISA), is hereby increased from $100 
a day to $110 a day. This adjusted pen-
alty applies only to violations occur-
ring after July 29, 1997.

§ 2575.502c–2 Adjusted civil penalty 
under section 502(c)(2). 

In accordance with the requirements 
of the 1990 Act, as amended, the max-
imum amount of the civil monetary 
penalty established by section 502(c)(2) 
of the Employee Retirement Income 
Security Act of 1974, as amended 
(ERISA), is hereby increased from $1000 
a day to $1100 a day. This adjusted pen-
alty applies only to violations occur-
ring after July 29, 1997.

§ 2575.502c–3 Adjusted civil penalty 
under section 502(c)(3). 

In accordance with the requirements 
of the 1990 Act, as amended, the max-
imum amount of the civil monetary 
penalty established by section 502(c)(3) 
of the Employee Retirement Income 
Security Act of 1974, as amended 
(ERISA), is hereby increased from $100 
a day to $110 a day. This adjusted pen-
alty applies only to violations occur-
ring after July 29, 1997.

Subpart B—D [Reserved]
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SUBCHAPTER H [RESERVED]
SUBCHAPTER I—TEMPORARY BONDING RULES UNDER THE 
EMPLOYEE RETIREMENT INCOME SECURITY ACT OF 1974

PART 2580—TEMPORARY BONDING 
RULES

Subpart A—Criteria for Determining Who 
Must Be Bonded

Sec.
2580.412–1 Statutory provisions. 
2580.412–2 Plans exempt from the coverage 

of section 13. 
2580.412–3 Plan administrators, officers and 

employees for purposes of section 13. 
2580.412–4 ‘‘Funds or other property’’ of a 

plan. 
2580.412–5 Determining when ‘‘funds or 

other property’’ belong to a plan. 
2580.412–6 Determining when ‘‘funds or 

other property’’ are ‘‘handled’’ so as to 
require bonding.

Subpart B—Scope and Form of the Bond

2580.412–7 Statutory provision—scope of the 
bond. 

2580.412–8 The nature of the duties or activi-
ties to which the bonding requirement 
relates. 

2580.412–9 Meaning of fraud or dishonesty. 
2580.412–10 Individual or schedule or blanket 

form of bonds.

Subpart C—Amount of the Bond

2580.412–11 Statutory provision. 
2580.412–12 Relationship of determining the 

amount of the bond to ‘‘handling’’. 
2580.412–13 The meaning of ‘‘funds’’ in deter-

mining the amount of the bond. 
2580.412–14 Determining the amount of 

funds ‘‘handled’’ during the preceding re-
porting year. 

2580.412–15 Procedures to be used for esti-
mating the amount of funds to be ‘‘han-
dled’’ during the current reporting year 
in those cases where there is no pre-
ceding reporting year. 

2580.412–16 Amount of bond required in 
given types of bonds or where more than 
one plan is insured in the same bond. 

2580.412–17 Bonds over $500,000.

Subpart D—General Bond Rules

2580.412–18 Naming of insureds. 
2580.412–19 Term of the bond, discovery pe-

riod, other bond clauses. 
2580.412–20 Use of existing bonds, separate 

bonds and additional bonding.

Subpart E—Qualified Agents, Brokers and 
Surety Companies for the Placing of Bonds

2580.412–21 Corporate sureties holding 
grants of authority from the Secretary of 
the Treasury. 

2580.412–22 Interests held in agents, brokers 
and surety companies.

Subpart F—Exemptions

BONDS PLACED WITH CERTAIN REINSURING 
COMPANIES 

2580.412–23 Exemption. 
2580.412–24 Conditions of exemption.

BONDS PLACED WITH UNDERWRITERS AT 
LLOYDS, LONDON 

2580.412–25 Exemption. 
2580.412–26 Conditions of exemption.

BANKING INSTITUTIONS SUBJECT TO FEDERAL 
REGULATION 

2580.412–27 Exemption. 
2580.412–28 Conditions of exemption.

SAVINGS AND LOAN ASSOCIATIONS SUBJECT TO 
FEDERAL REGULATION 

2580.412–29 Exemption. 
2580.412–30 Conditions of exemption.

INSURANCE CARRIERS, SERVICE AND OTHER 
SIMILAR ORGANIZATIONS 

2580.412–31 Exemption. 
2580.412–32 Conditions of exemption.

Subpart G—Prohibition Against Bonding by 
Parties Interested in the Plan

2580.412–33 Introductory statement. 
2580.412–34 General. 
2580.412–35 Disqualification of agents, bro-

kers and sureties. 
2580.412–36 Application of 13(c) to ‘‘party in 

interest’’.

AUTHORITY: Sec. 505, Pub. L. 93–406, 88 Stat. 
894 (29 U.S.C. 1135); sec. 412(e), Pub. L. 93–406, 
88 Stat. 889 (29 U.S.C. 1112).

SOURCE: 28 FR 14403, Dec. 27, 1963, unless 
otherwise noted. Redesignated at 50 FR 26706, 
June 28, 1985.
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1 For purposes of the exemption discussed 
in § 2580.412–2, the term ‘‘union’’ shall include 
‘‘* * * any organization of any kind or any 
agency or employee representation com-
mittee, association, group, or plan, in which 
employees participate and which exists for 
the purpose in whole or in part, of dealing 
with employers concerning an employee wel-
fare or pension benefit plan, or other matters 
incidental to employement relationships 
* * *’’ (29 U.S.C. 302(a)(3)).

Subpart A—Criteria for 
Determining Who Must Be Bonded

§ 2580.412–1 Statutory provisions. 

Section 13(a) of the Welfare and Pen-
sion Plans Disclosure Act of 1958, as 
amended, states, in part, that:

Every administrator, officer and employee 
of any employee welfare benefit plan or of 
any employee pension benefit plan subject to 
this Act who handles funds or other property 
of such plan shall be bonded as herein pro-
vided; except that, where such plan is one 
under which the only assets from which ben-
efits are paid are the general assets of a 
union or of an employer, the administrator, 
officers and employees of such plan shall be 
exempt from the bonding requirements of 
this section. 

* * * Such bond shall provide protection to 
the plan against loss by reason of acts of 
fraud or dishonesty on the part of such ad-
ministrator, officer, or employee, directly or 
through connivance with others.

§ 2580.412–2 Plans exempt from the 
coverage of section 13. 

Only completely unfunded plans in 
which the plan benefits derive solely 
from the general assets of a union 1 or 
employer, and in which plan assets are 
not segregated in any way from the 
general assets of a union or employer 
and remain solely within the general 
assets until the time of distribution of 
benefits, shall be exempt from the 
bonding provisions. As such, the lan-
guage ‘‘where such plan is one under 
which the only assets from which bene-
fits are paid are the general assets of a 
union or of an employer’’ shall not be 
deemed to exempt a plan from the cov-
erage of section 13 if the plan is one in 
which:

(a) Any benefits thereunder are pro-
vided or underwritten by an insurance 
carrier or service or other organiza-
tion, or 

(b) There is a trust or other separate 
entity to which contributions are made 
or out of which benefits are paid, or 

(c) Contributions to the plan are 
made by the employees, either through 
withholding or otherwise, or from any 
source other than the employer or 
union involved, or 

(d) There is a separately maintained 
bank account or separately maintained 
books and records for the plan or other 
evidence of the existence of a 
segregrated or separately maintained 
or administered fund out of which plan 
benefits are to be provided. 

As a general rule, the presence of spe-
cial ledger accounts or accounting en-
tries for plan funds as an integral part 
of the general books and records of an 
employer or union shall not, in and of 
itself, be deemed sufficient evidence of 
segregation of plan funds to take a 
plan out of the exempt category, but 
shall be considered along with the 
other factors and criteria discussed 
above in determining whether the ex-
emption applies. Again, it should be 
noted, however, that the fact that a 
plan is not exempt from the coverage 
of section 13 does not necessarily mean 
that its administrators, officers or em-
ployees are required to be bonded. As 
stated previously, this will depend in 
each case on whether or not they 
‘‘handle’’ funds or other property of the 
plan within the meaning of section 13 
and under the standards set forth in 
§ 2580.412–6.

§ 2580.412–3 Plan administrators, offi-
cers and employees for purposes of 
section 13. 

(a) Administrator. (1) For purposes of 
the bonding provisions, the term ‘‘ad-
ministrator’’ is defined in the same 
manner as under section 5 of the Act 
and refers to: 

(i) The person or persons designated 
by the terms of the plan or the collec-
tive bargaining agreement with respon-
sibility for the ultimate control, dis-
position, or management of the money 
received or contributed; or 

(ii) In the absence of such designa-
tion, the person or persons actually re-
sponsible for the control, disposition, 
or management of the money received 
or contributed, irrespective of whether 
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such control, disposition, or manage-
ment is exercised directly or through 
an agent or trustee designated by such 
person or persons. 

(2) Where by virtue of this definition, 
or regulations, interpretations or opin-
ions issued with respect thereto, the 
term embodies natural persons such as 
members of the board of trustees of a 
trust, the bonding requirements shall 
apply to such persons. 

(3) However, when by virtue of this 
definition or regulations, interpreta-
tions, or opinions issued with respect 
thereto, the administrator in a given 
case in an entity such as a partnership, 
corporation, mutual company, joint 
stock company, trust, unincorporated 
organization, union or employees’ ben-
eficiary association, the term shall be 
deemed to apply, in meeting the bond-
ing requirements, only to those natural 
persons who: 

(i) Are vested under the authority of 
the entity-administrator with the re-
sponsibility for carrying out functions 
constituting control, disposition or 
management of the money received or 
contributed within the definition of ad-
ministrator, or who, acting on behalf of 
or under the actual or apparent author-
ity of the entity-administrator, actu-
ally perform such functions, and who 

(ii) ‘‘Handle’’ funds or other property 
of the plan within the meaning of these 
regulations. 

(b) Officers. For purposes of the bond-
ing provisions, the term ‘‘officer’’ shall 
include any person designated by the 
terms of a plan or collective bargaining 
agreement as an officer, any person 
performing or authorized to perform 
executive functions of the plan or any 
member of a board of trustees or simi-
lar governing body of a plan. The term 
shall include such persons regardless of 
whether they are representatives of or 
selected by an employer, employees or 
an employee organization. In its most 
frequent application the term will 
emcompass those natural persons ap-
pointed or elected as officers of the 
plan or as members of boards or com-
mittees performing executive or super-
visory functions for the plan, but who 
do not fall within the definition of ad-
ministrator. 

(c) Employees. For purposes of the 
bonding provisions the term ‘‘em-

ployee’’ shall, to the extent a person 
performs functions not falling within 
the definition of officer or adminis-
trator, include any employee who per-
forms work for or directly related to a 
covered plan, regardless of whether 
technically he is employed, directly or 
indirectly, by or for a plan, a plan ad-
ministrator, a trust, or by an employee 
organization or employer within the 
meaning of section 3(3) or 3(4) of the 
Act. 

(d) Other persons covered. For pur-
poses of the bonding provisions, the 
terms ‘‘administrator, officer, or em-
ployee’’ shall include any persons per-
forming functions for the plan nor-
mally performed by administrators, of-
ficers, or employees of a plan. As such, 
the terms shall include persons indi-
rectly employed, or otherwise dele-
gated, to perform such work for the 
plan, such as pension consultants and 
planners, and attorneys who perform 
‘‘handling’’ functions within the mean-
ing of § 2580.412–6. On the other hand, 
the terms would not include those bro-
kers or independent contractors who 
have contracted for the performance of 
functions which are not ordinarily car-
ried out by the administrators, offi-
cers, or employees of a plan, such as se-
curities, brokers who purchase and sell 
securities or armored motor vehicle 
companies. 

[28 FR 14403, Dec. 27, 1963, as amended at 34 
FR 5158, Mar. 13, 1969. Redesignated at 50 FR 
26706, June 28, 1985]

§ 2580.412–4 ‘‘Funds or other property’’ 
of a plan. 

The affirmative requirement for 
bonding persons falling within the defi-
nition of administrator, officer or em-
ployee is applicable only if they handle 
‘‘funds or other property’’ of the plan 
concerned. The term ‘‘funds or other 
property’’ is intended to encompass all 
property which is used or may be used 
as a source for the payment of benefits 
to plan participants. It does not in-
clude permanent assets used in the op-
eration of the plan such as land and 
buildings, furniture and fixtures or of-
fice and delivery equipment used in the 
operation of the plan. It does include 
all items in the nature of quick assets, 
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such as cash, checks and other nego-
tiable instruments, government obliga-
tions and marketable securities. It also 
includes all other property or items 
convertible into cash or having a cash 
value and held or acquired for the ulti-
mate purpose of distribution to plan 
participants or beneficiaries. In the 
case of a plan which has investments, 
this would include all the investments 
of the plan even though not in the na-
ture of quick assets, such as land and 
buildings, mortgages, and securities in 
closely held corporations. However, in 
a given case, the question of whether a 
person was ‘‘handling’’ such ‘‘funds or 
other property’’ so as to require bond-
ing would depend on whether his rela-
tionship to this property was such that 
there was a risk that he, alone or in 
connivance with others, could cause a 
loss of such ‘‘funds or other property’’ 
through fraud or dishonesty.

§ 2580.412–5 Determining when ‘‘funds 
or other property’’ belong to a plan. 

With respect to any contribution to a 
plan from any source, including em-
ployers, employees or employee organi-
zations, the point at which any given 
item or amount becomes ‘‘funds or 
other property’’ of a plan for purposes 
of the bonding provisions shall be de-
termined as described in this section. 

(a) Where the plan administrator is a 
board of trustees, person or body other 
than the employer or employee organi-
zation establishing the plan, a con-
tribution to the plan from any source 
shall become ‘‘funds or other property’’ 
of the plan at the time it is received by 
the plan administrator. Employee con-
tributions collected by an employer 
and later turned over to the plan ad-
ministrator would not become ‘‘funds 
or other property’’ of the plan until re-
ceipt by the plan administrator. 

(b) Where the employer or employee 
organization establishing the plan is 
itself the plan administrator: 

(1) Contributions from employees or 
other persons who are plan partici-
pants would normally become ‘‘funds 
or other property’’ of the plan at the 
time they are received by the employer 
or employee organization, except how-
ever that contributions made by with-
holding from employees’ salaries shall 
not be considered ‘‘funds or other prop-

erty’’ of the plan for purposes of the 
bonding provisions so long as they are 
retained in and not segregated in any 
way from the general assets of the 
withholding employer or employee or-
ganization. 

(2) Contributions made to a plan by 
such employer or employee organiza-
tion and contributions made by 
withholdings from employees’ salaries 
would normally become ‘‘funds or 
other property’’ of the plan if and when 
they are taken out of the general as-
sets of the employer or employee orga-
nization and placed in a special bank 
account or investment account; or 
identified on a separate set of books 
and records; or paid over to a corporate 
trustee or used to purchase benefits 
from an insurance carrier or service or 
other organization; or otherwise seg-
regated, paid out or used for plan pur-
poses, whichever shall occur first. 
Thus, if a plan is operated by a cor-
porate trustee and no segregation from 
general assets is made of monies to be 
turned over to the corporate trustee 
prior to the actual transmittal of such 
monies, the contribution represented 
in the transmission becomes ‘‘funds or 
other property’’ of the plan at the time 
of receipt by the corporate trustee. On 
the other hand, if a special fund is first 
established from which monies are paid 
over to the corporate trustee, a given 
item would become ‘‘funds or other 
property’’ of the plan at the time it is 
placed in the special fund. Similarly, if 
plan benefits are provided through the 
medium of an insurance carrier or serv-
ice or other organization and no seg-
regation from general assets of monies 
used to purchase such benefits is made 
prior to turning such monies over to 
the organization contracting to provide 
benefits, plan funds or other property 
come into being at the time of receipt 
of payment for such benefits by the in-
surance carrier or service or other or-
ganization. In such a case, the ‘‘funds 
or other property’’ of the plan would be 
represented by the insurance contract 
or other obligations to pay benefits and 
would not be normally subject to 
‘‘handling’’. Bonding would not be re-
quired for any person with respect to 
the purchase of such benefits directly 
from general assets nor with respect to 
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the bare existence of the contract obli-
gation to pay benefits. However, if the 
particular, arrangement were such that 
monies derived from, or by virtue of, 
the contract did subsequently flow 
back to the plan, bonding may be re-
quired if such monies returning to the 
plan are handled by plan administra-
tors, officers or employees. (Further 
discussion on bonding of insured plans 
is contained in § 2580.412–6(b)(7)).

§ 2580.412–6 Determining when ‘‘funds 
or other property’’ are ‘‘handled’’ so 
as to require bonding. 

(a) General scope of term. (1) A plan 
administrator, officer, or employee 
shall be deemed to be ‘‘handling’’ funds 
or other property of a plan, so as to re-
quire bonding under section 13, when-
ever his duties or activities with re-
spect to given funds or other property 
are such that there is a risk that such 
funds or other property could be lost in 
the event of fraud or dishonesty on the 
part of such person, acting either alone 
or in collusion with others. While ordi-
narily, those plan administrators, offi-
cers and employees who ‘‘handle’’ with-
in the meaning of section 13 will be 
those persons with duties related to 
the receipt, safekeeping and disburse-
ment of funds, the scope of the term 
‘‘handles’’ and the prohibitions of para-
graph (b) of section 13 shall be deemed 
to encompass any relationship of an 
administrator, officer or employee 
with respect to funds or other property 
which can give rise to a risk of loss 
through fraud or dishonesty. This shall 
include relationships such as those 
which involve access to funds or other 
property or decisionmaking powers 
with respect to funds or property which 
can give rise to such risk of loss. 

(2) Section 13 contains no exemptions 
based on the amount or value of funds 
or other property ‘‘handled’’, nor is the 
determination of the existence of risk 
of loss based on the amount involved. 
However, regardless of the amount in-
volved, a given duty or relationship to 
funds or other property shall not be 
considered ‘‘handling’’, and bonding is 
not required, where it occurs under 
conditions and circumstances in which 
the risk that a loss will occur through 
fraud or dishonesty is negligible. This 
may be the case where the risk of mis-

handling is precluded by the nature of 
the funds or other property (e.g., 
checks, securities or title papers which 
can not be negotiated by the persons 
performing duties with respect to 
them). It may also be the case where 
significant risk of mishandling in the 
performance of duties of an essentially 
clerical character is precluded by fiscal 
controls. 

(b) General criteria for determining 
‘‘handling’’. Subject to the application 
of the basic standard of risk of loss to 
each situation, general criteria for de-
termining whether there is ‘‘handling’’ 
so as to require bonding are: 

(1) Physical contact. Physical contact 
with cash, checks or similar property 
generally constitutes ‘‘handling’’. How-
ever, persons who from time to time 
perform counting, packaging, tab-
ulating, messenger or similar duties of 
an essentially clerical character in-
volving physical contact with funds or 
other property would not be ‘‘han-
dling’’ when they perform these duties 
under conditions and circumstances 
where risk of loss is negligible because 
of factors such as close supervision and 
control or the nature of the property. 

(2) Power to exercise physical contact or 
control. Whether or not physical con-
tact actually takes place, the power to 
secure physical possession of cash, 
checks or similar property through fac-
tors such as access to a safe deposit 
box or similar depository, access to 
cash or negotiable assets, powers of 
custody or safekeeping, power to with-
draw funds from a bank or other ac-
count generally constitutes ‘‘han-
dling’’, regardless of whether the per-
son in question has specific duties in 
these matters and regardless of wheth-
er the power or access is authorized. 

(3) Power to transfer to oneself or a 
third party or to negotiate for value. With 
respect to property such as mortgages, 
title to land and buildings, or securi-
ties, while physical contact or the pos-
sibility of physical contact may not, of 
itself, give rise to risk of loss so as to 
constitute ‘‘handling’’, a person shall 
be regarded as ‘‘handling’’ such items 
where he, through actual or apparent 
authority, can cause those items to be 
transferred to himself or to a third 
party or to be negotiated for value. 
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(4) Disbursement. Persons who actu-
ally disburse funds or other property, 
such as officers or trustees authorized 
to sign checks or other negotiable in-
struments, or persons who make cash 
disbursements, shall be considered to 
be ‘‘handling’’ such funds or property. 
Whether other persons who may influ-
ence, authorize or direct disbursements 
or the signing or endorsing of checks or 
similar instruments will be considered 
to be ‘‘handling’’ funds or other prop-
erty shall be determined by reference 
to the particular duties or responsibil-
ities of such persons as applied to the 
basic criteria of risk of loss. 

(5) Signing or endorsing checks or other 
negotiable instruments. In connection 
with disbursements or otherwise, any 
persons with the power to sign or en-
dorse checks or similar instruments or 
otherwise render them transferable, 
whether individually or as co-signers 
with one or more persons, shall each be 
considered to be ‘‘handling’’ such funds 
or other property. 

(6) Supervisory or decision making re-
sponsibility. To the extent a person’s su-
pervisory or decision making responsi-
bility involves factors in relationship 
to funds discussed in paragraph (b)(1), 
(2), (3), (4), or (5) of this section, such 
persons shall be considered to be ‘‘han-
dling’’ in the same manner as any per-
son to whom the criteria of those para-
graphs apply. To the extent that only 
general responsibility for the conduct 
of the business affairs of the plan is in-
volved, including such functions as ap-
proval of contracts, authorization of 
disbursements, auditing of accounts, 
investment decisions, determination of 
benefit claims and similar responsibil-
ities, such persons shall be considered 
to be ‘‘handling’’ whenever the facts of 
the particular case raise the possibility 
that funds or other property of the 
plan are likely to be lost in the event 
of their fraud or dishonesty. The mere 
fact of general supervision would not 
necessarily, in and of itself, mean that 
such persons are ‘‘handling.’’ Factors 
to be accorded weight are the system of 
fiscal controls, the closeness and con-
tinuity of supervision, who is in fact 
charged with, or actually exercising 
final responsibility for determining 
whether specific disbursements, invest-
ments, contracts, or benefit claims are 

bona fide, regular and made in accord-
ance with the applicable trust instru-
ment or other plan documents. 

(i) For example, persons having su-
pervisory or decisionmaking responsi-
bility would be ‘‘handling’’ to the ex-
tent they: 

(a) Act in the capacity of plan ‘‘ad-
ministrator’’ and have ultimate re-
sponsibility for the plan within the 
meaning of the definition of ‘‘adminis-
trator’’ (except to the extent that it 
can be shown that such persons could 
not, in fact, cause a loss to the plan to 
occur through fraud or dishonesty); 

(b) Exercise close supervision over 
corporate trustees or other parties 
charged with dealing with plan funds 
or other property; exercise such close 
control over investment policy that 
they, in effect, determine all specific 
investments; 

(c) Conduct, in effect, a continuing 
daily audit of the persons who ‘‘han-
dle’’ funds; 

(d) Regularly review and have veto 
power over the actions of a disbursing 
officer whose duties are essentially 
ministerial. 

(ii) On the other hand, persons hav-
ing supervisory or decisionmaking re-
sponsibility would not be ‘‘handling’’ 
to the extent: 

(a) They merely conduct a periodic or 
sporadic audit of the persons who 
‘‘handle’’ funds; 

(b) Their duties with respect to in-
vestment policy are essentially advi-
sory; 

(c) They make a broad general alloca-
tion of funds or general authorization 
of disbursements intended to permit 
expenditures by a disbursing officer 
who has final responsibility for deter-
mining the propriety of any specific ex-
penditure and making the actual dis-
bursement; 

(d) A bank or corporate trustee has 
all the day to day functions of admin-
istering the plan; 

(e) They are in the nature of a Board 
of Directors of a corporation or similar 
authority acting for the corporation 
rather than for the plan and do not per-
form specific functions with respect to 
the operations of the plan. 

(7) Insured plan arrangements. In 
many cases, plan contributions made 
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by employers or employee organiza-
tions or by withholding from employ-
ee’s salaries are not segregated from 
the general assets of the employer or 
employee organization until payment 
for purchase of benefits from an insur-
ance carrier or service or other organi-
zation. No bonding is required with re-
spect to the payment of premiums or 
other payments made to purchase such 
benefits directly from general assests, 
nor with respect to the bare existence 
of the contract obligation to pay bene-
fits. Such arrangements would not nor-
mally be subject to bonding except to 
the extent that monies returned by 
way of benefit payments, cash sur-
render, dividends, credits or otherwise, 
and which by the terms of the plan be-
longed to the plan (rather than to the 
employer, employee organization, in-
surance carrier or service or other or-
ganization) were subject to ‘‘handling’’ 
by plan administrators, officers or em-
ployees.

Subpart B—Scope and Form of 
the Bond

§ 2580.412–7 Statutory provision—
scope of the bond. 

The statute requires that the bond 
shall provide protection to the plan 
against loss by reason of acts of fraud 
or dishonesty on the part of a plan ad-
ministrator, officer, or employee, di-
rectly or through connivance with oth-
ers.

§ 2580.412–8 The nature of the duties 
or activities to which the bonding 
requirement relates. 

The bond required under section 13 is 
limited to protection for those duties 
and activities from which loss can arise 
through fraud or dishonesty. It is not 
required to provide the same scope of 
coverage that is required in faithful 
discharge of duties bonds under the 
Labor-Management Reporting and Dis-
closure Act of 1959 or in the faithful 
performance bonds of public officials.

§ 2580.412–9 Meaning of fraud or dis-
honesty. 

The term ‘‘fraud or dishonesty’’ shall 
be deemed to encompass all those risks 
of loss that might arise through dis-
honest or fraudulent acts in handling 

of funds as delineated in § 2580.412–6. As 
such, the bond must provide recovery 
for loss occasioned by such acts even 
though no personal gain accrues to the 
person committing the act and the act 
is not subject to punishment as a crime 
or misdemeanor, provided that within 
the law of the state in which the act is 
committed, a court would afford recov-
ery under a bond providing protection 
against fraud or dishonesty. As usually 
applied under state laws, the term 
‘‘fraud or dishonesty’’ encompasses 
such matters as larceny, theft, embez-
zlement, forgery, misappropriation, 
wrongful abstraction, wrongful conver-
sion, willful misapplication or any 
other fraudulent or dishonest acts. For 
the purposes of section 13, other fraud-
ulent or dishonest acts shall also be 
deemed to include acts where losses re-
sult through any act or arrangement 
prohibited by title 18, section 1954 of 
the U.S. Code.

§ 2580.412–10 Individual or schedule or 
blanket form of bonds. 

Section 13 provides that ‘‘any bond 
shall be in a form or of a type approved 
by the Secretary, including individual 
bonds or schedule or blanket forms of 
bonds which cover a group or class’’. 
Any form of bond which may be de-
scribed as individual, schedule or blan-
ket in form or any combination of such 
forms of bonds shall be acceptable to 
meet the requirements of section 13, 
provided that in each case, the form of 
the bond, in its particular clauses and 
application, is not inconsistent with 
meeting the substantive requirements 
of the statute for the persons and plan 
involved and with meeting the specific 
requirements of the regulations in this 
part. Basic types of bonds in general 
usage are: 

(a) Individual bond. Covers a named 
individual in a stated penalty. 

(b) Name schedule bond. Covers a num-
ber of named individuals in the respec-
tive amounts set opposite their names. 

(c) Position schedule bond. Covers each 
of the occupants of positions listed in 
the schedule in the respective amounts 
set opposite such positions. 

(d) Blanket bonds. Cover all the in-
sured’s officers and employees with no 
schedule or list of those covered being 
necessary and with all new officers and 
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employees bonded automatically, in a 
blanket penalty which takes two 
forms—an aggregate penalty bond and 
a multiple penalty bond which are de-
scribed below: 

(1) The aggregate penalty blanket 
bond such as the Commercial Blanket 
Bond; the amount of the bond is avail-
able for dishonesty losses caused by 
persons covered thereunder or losses in 
which such person is concerned or im-
plicated. Payment of loss on account of 
any such person does not reduce the 
amount of coverage available for losses 
other than those caused by such person 
or in which he was concerned or impli-
cated. 

(2) The multiple penalty bond such as 
the Blanket Position Bond giving sepa-
rate coverage on each person for a uni-
form amount—the net effect being the 
same as though a separate bond were 
issued on each person covered there-
under and all of such bonds being for a 
uniform amount.

NOTE: For the purpose of section 13, blan-
ket bonds which are either aggregate penalty 
or multiple penalty in form shall be permis-
sible if they otherwise meet the require-
ments of the Act and the regulations in this 
part.

Bonding, to the extent required, of per-
sons indirectly employed, or otherwise 
delegated, to perform functions for the 
plan which are normally performed by 
‘‘administrators, officers, or employ-
ees’’ as described in § 2580.412–3(d) may 
be accomplished either by including 
them under individual or schedule 
bonds or other forms of bonds meeting 
the requirements of the Act, or naming 
them in what is known under general 
trade usage as an ‘‘Agents Rider’’ at-
tached to a Blanket Bond.

Subpart C—Amount of the Bond

§ 2580.412–11 Statutory provision. 
Section 13 requires that the amount 

of the bond be fixed at the beginning of 
each calendar, policy or other fiscal 
year, as the case may be, which con-
stitutes the reporting year of the plan 
for purposes of the reporting provisions 
of the Act. The amount of the bond 
shall be not less than 10 per centum of 
the amount of funds handled, except 
that any such bond shall be in at least 
the amount of $1,000 and no such bond 

shall be required in an amount in ex-
cess of $500,000: Provided, That the Sec-
retary, after due notice and oppor-
tunity for hearing to all interested par-
ties, and after consideration of the 
record, may prescribe an amount in ex-
cess of $500,000, which in no event shall 
exceed 10 per centum of the funds han-
dled. For purposes of fixing the amount 
of such bond, the amount of funds han-
dled shall be determined by the funds 
handled by the person, group, or class 
to be covered by such bond and by their 
predecessor or predecessors, if any, 
during the preceding reporting year, or 
if the plan has no preceding reporting 
year, the amount of funds to be han-
dled during the current reporting year 
by such person, group, or class, esti-
mated as provided in the regulations in 
this part. With respect to persons re-
quired to be bonded, section 13 shall be 
deemed to require the bond to insure 
from the first dollar of loss up to the 
requisite bond amount and not to per-
mit the use of deductible or similar 
features whereby a portion of the risk 
within such requisite bond amount is 
assumed by the insured. Any request 
for variance from these requirements 
shall be made pursuant to the provi-
sions of section 13(e) of the Act.

§ 2580.412–12 Relationship of deter-
mining the amount of the bond to 
‘‘handling’’. 

A determination of whether persons 
falling within the definition of admin-
istrator, officer or employee are re-
quired to be bonded depends on wheth-
er they ‘‘handle’’ funds or other prop-
erty. Determining the amount of the 
bond is an aspect of the same process 
in that it requires a determination of 
what funds or other property are being 
handled or what amounts of funds or 
other property are subject to risk of 
loss with respect to the duties or pow-
ers of an administrator, officer or em-
ployee of a covered plan. Once this cal-
culation is made, the required amount 
for which that person must be covered 
by a bond, either by himself or as a 
part of a group or class being bonded 
under a blanket or schedule bond, is 
not less than 10 percent of the amount 
‘‘handled’’ or $1,000, whichever is the 
greater amount, except that no such 
bond shall be required in an amount 
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greater than $500,000 by virtue of these 
regulations. (See § 2580.412–17.)

§ 2580.412–13 The meaning of ‘‘funds’’ 
in determining the amount of the 
bond. 

The amount of the bond depends on 
the amount of ‘‘funds’’ ‘‘handled’’, and 
shall be sufficient to provide bonding 
protection against risk of loss through 
fraud or dishonesty for all plan funds, 
including other property similar to 
funds or in the nature of funds. As 
such, the term ‘‘funds’’ shall be deemed 
to include and be equivalent to ‘‘funds 
and other property’’ of the plan as de-
scribed in § 2580.412–4. With respect to 
any item of ‘‘funds or other property’’ 
which does not have a cash or readily 
ascertainable market value, the value 
of such property may be estimated on 
such basis as will reasonably reflect 
the loss the plan might suffer if it were 
mishandled.

§ 2580.412–14 Determining the amount 
of funds ‘‘handled’’ during the pre-
ceding reporting year. 

(a) The amount of funds ‘‘handled’’ 
by each person falling within the defi-
nition of administrator, officer, or em-
ployee (or his predecessors) during the 
preceding reporting year shall be the 
total of funds subject to risk of loss, 
within the meaning of the definition of 
‘‘handling’’ (see § 2580.412–6), through 
acts of fraud or dishonesty, directly or 
in connivance with others, by such per-
son or his predecessors during the pre-
ceding reporting year. The relationship 
of the determination of the amount of 
funds ‘‘handled’’ to the determination 
of who is ‘‘handling’’ can best be illus-
trated by a situation that commonly 
arises with respect to executive per-
sonnel of a plan, where a bank or cor-
porate trustee has the responsibility 
for the receipt, safekeeping, physical 
handling and investment of a plan’s as-
sets and the basic function of the exec-
utive personnel is to authorize pay-
ments to beneficiaries and payments 
for services to the corporate trustee, 
the actuary and the employees of the 
plan itself. Normally, in any given 
year, only a small portion of the plan’s 
total assets is disbursed, and the ques-
tion arises as to whether an adminis-
trator or executive personnel are 

‘‘handling’’ only the amounts actually 
disbursed each year or whether they 
are ‘‘handling’’ the total amounts of 
the assets. The answer to this question 
depends on the same basic criterion 
that governs all questions of ‘‘han-
dling’’, namely, the possibility of loss. 
If the authorized duties of the persons 
in question are strictly limited to dis-
bursements of benefits and payments 
for services, and the fiscal controls and 
practical realities of the situation are 
such that these persons cannot gain ac-
cess to funds which they are not legiti-
mately allowed to disburse, the 
amount on which the bond is based 
may be limited to the amount actually 
disbursed in the reporting year. This 
would depend, in part, on the extent to 
which the bank or corporate trustee 
which has physical possession of the 
funds also has final responsibility for 
questioning and limiting disburse-
ments from the plan, and on whether 
this responsibility is embodied in the 
original plan instruments. On the other 
hand, where insufficient fiscal controls 
exist so that the persons involved have 
free access to, or can obtain control of, 
the total amount of the fund, the bond 
shall reflect this fact and the amount 
‘‘handled’’ shall be based on the total 
amount of the fund. This would gen-
erally occur with respect to persons 
such as the ‘‘administrator’’, regard-
less of what functions are performed by 
a bank or corporate trustee, since the 
‘‘administrator’’ by definition retains 
ultimate power to revoke any arrange-
ment with a bank or corporate trustee. 
In such case, the ‘‘administrator’’ 
would have the power to commit the 
total amount of funds involved to his 
control, unless the plan itself or other 
specific agreement (1) prevents the 
‘‘administrator’’ from so doing or (2) 
requires that revocation cannot be had 
unless a new agreement providing for 
similar controls and limitations on the 
‘‘handling’’ of funds is simultaneously 
entered into. 

(b) Where the circumstances of 
‘‘handling’’ are such that the total 
amount of a given account or fund is 
subject to ‘‘handling’’, the amount 
‘‘handled’’ shall include the total of all 
such funds on hand at the beginning of 
the reporting year, plus any items re-
ceived during the year for any reason, 
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such as contributions or income, or 
items received as a result of sales, in-
vestments, reinvestment, interest or 
otherwise. It would not, however, be 
necessary to count the same item twice 
in arriving at the total funds ‘‘han-
dled’’ by a given person during a re-
porting year. For example, a given per-
son may have various duties or powers 
involving receipt, safekeeping or dis-
bursement of funds which would place 
him in contact with the same funds at 
several times during the same year. 
Different duties, however, would not 
make it necessary to count the same 
item twice in arriving at the total 
‘‘handled’’ by him. Similarly, where a 
person has several different positions 
with respect to a plan, it would not be 
necessary to count the same funds each 
time that they are ‘‘handled’’ by him 
in these different positions, so long as 
the amount of the bond is sufficient to 
meet the 10 percent requirement with 
respect to the total funds ‘‘handled’’ by 
him subject to risk or loss through 
fraud or dishonesty, whether acting 
alone or in collusion with others. In 
general, once an item properly within 
the category of ‘‘funds,’’ has been 
counted as ‘‘handled’’ by a given per-
son, it need not be counted again even 
though it should subsequently be 
‘‘handled’’ by the same person during 
the same year.

§ 2580.412–15 Procedures to be used 
for estimating the amount of funds 
to be ‘‘handled’’ during the current 
reporting year in those cases where 
there is no preceding reporting 
year. 

If for any reason a plan does not have 
a complete preceding reporting year, 
the amount ‘‘handled’’ by persons re-
quired to be covered by a bond shall be 
estimated at the beginning of the cal-
endar, policy or other fiscal year, as 
the case may be, which would con-
stitute either the operating year or the 
reporting year of the plan, whichever 
shall occur first, as follows: 

(a) In the case of a plan having a pre-
vious experience year, even though it 
has no preceding reporting year, the es-
timate of the amount to be ‘‘handled’’ 
for any person required to be covered 
shall be based on the experience in the 
previous year by applying the same 
standards and criteria as in a plan 

which has a preceding reporting year. 
Similarly, where a plan is recently es-
tablished, but has had, at the time a 
bond is obtained, sufficient experience 
to reasonably estimate a complete 
year’s experience for persons required 
to be bonded, the amount of funds to be 
‘‘handled’’ shall be projected to the 
complete year on the basis of the pe-
riod in which the plan has had experi-
ence, unless, to the knowledge of the 
plan administrator, the given period of 
experience is so seasonal or unrepre-
sentative of the complete year’s experi-
ence as not to provide a reasonable 
basis for projecting the estimate for 
the complete year. 

(b) Where a plan does not have any 
prior experience sufficient to allow it 
to estimate the amount ‘‘handled’’ in 
the manner outlined in paragraph (a) of 
this section, the amount to be ‘‘han-
dled’’ by the administrators, officers 
and employees of the plan during the 
current reporting year shall be that 
amount initially required to fund or 
set up the plan, plus the amount of 
contributions required to be made 
under the plan formula from any 
source during the current reporting 
year. In most cases, the amount of con-
tributions will be calculated by multi-
plying the total yearly contribution 
per participant (required by the plan 
formula from either employers, em-
ployees, employer organizations or any 
other source) by the number of partici-
pants in the plan at the beginning of 
such reporting year. In cases where the 
per capita contribution cannot readily 
be determined, such as in the case of 
certain insured plans covered by the 
Act, the amount of contributions shall 
be estimated on the amount of insur-
ance premiums which are actuarially 
estimated as necessary to support the 
plan, or on such other actuarially esti-
mated basis as may be applicable. In 
the case of a newly formed profit-shar-
ing plan covered by the Act, if the em-
ployer establishing the plan has a pre-
vious year of experience, the amount of 
contributions required by the plan for-
mula shall be estimated on the basis of 
the profits of the previous year. The 
amount of the bond shall then be fixed 
at 10 percent of this calculation, but 
not more than $500,000. A bond for such 
amount shall be obtained in any form 
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the plan desires on all persons who are 
administrators, officers, or employees 
of the plan and who ‘‘handle’’ funds or 
other property of the plan.

§ 2580.412–16 Amount of bond required 
in given types of bonds or where 
more than one plan is insured in 
the same bond. 

(a) As indicated in § 2580.412–10, the 
Act permits the use of blanket, sched-
ule and individual forms of bonds so 
long as the amount of the bond penalty 
is sufficient to meet the requirements 
of the Act for any person who is an ad-
ministrator, officer or employee of a 
plan handling funds or other property 
of the plan. Such person must be bond-
ed for 10 percent of the amount he han-
dles, and the amount of the bond must 
be sufficient to indemnify the plan for 
any losses in which such person is in-
volved up to that amount. 

(b) When individual or schedule bonds 
are written, the bond amount for each 
person must represent not less than 10 
percent of the funds ‘‘handled’’ by the 
named individual or by the person in 
the position. When a blanket bond is 
written, the amount of the bond shall 
be at least 10 percent of the highest 
amount handled by any administrator, 
officer or employee to be covered under 
the bond. It should also be noted that if 
an individual or group or class covered 
under a blanket bond ‘‘handle’’ a large 
amount of funds or other property, 
while the remaining bondable persons 
‘‘handle’’ only a smaller amount, it is 
permissible to obtain a blanket bond in 
an amount sufficient to meet the 10 
percent requirements for all except the 
individual, group or class ‘‘handling’’ 
the larger amounts, with respect to 
whom excess indemnity shall be se-
cured in an amount sufficient to meet 
the 10 percent requirement. 

(c) The Act does not prohibit more 
than one plan from being named as in-
sured under the same bond. However, 
any such bond must allow for recovery 
by each plan in an amount at least 
equal to that which would be required 
if bonded separately. This requirement 
has application where a person or per-
sons sought to be bonded pursuant to 
the requirements of section 13 have 
‘‘handling’’ functions in more than one 
plan covered under the bond. Where 

such is the case, the amount of the 
bond must be sufficient to cover any 
such persons having functions in more 
than one plan for at least 10 percent of 
the total amount ‘‘handled’’ by them in 
all the plans covered under the bond. 
For example, X is the administrator of 
two welfare plans run by the same em-
ployer and he ‘‘handled’’ $100,000 in the 
preceding reporting year for Plan A 
and $500,000 in the preceding reporting 
year for Plan B. If both plans are cov-
ered under the same bond, the amount 
of the bond with respect to X shall be 
at least $60,000 or ten percent of the 
total ‘‘handled’’ by X for both plans 
covered under the bond in which X has 
powers and duties of ‘‘handling’’ since 
Plan B is required to carry bond in at 
least the amount of $50,000 and Plan A, 
$10,000. 

(d) Additionally, in order to meet the 
requirement that each plan be pro-
tected, it shall be necessary that ar-
rangement be made either by the terms 
of the bond or rider to the bond or by 
separate agreement among the parties 
concerned, that payment of a loss sus-
tained by one of such insureds shall not 
work to the detriment of any other 
plan covered under the bond with re-
spect to the amount for which that 
plan is required to be covered. For ex-
ample, if Plan A suffered a loss of 
$30,000 as described above and such loss 
was recompensed in its entirety by the 
surety company, it would receive 
$20,000 more than the $10,000 protection 
required under section 13, and only 
$30,000 would be available for recovery 
with respect to further losses caused by 
X. In a subsequently discovered defal-
cation of $40,000 by X from Plan B, it 
would be necessary that the bond, 
rider, or separate agreement provide 
that such amount of recovery paid to 
Plan A in excess of the $10,000 for 
which it is required to be covered, be 
made available by such insured to, or 
held for the use of, Plan B in such 
amount as Plan B would receive if 
bonded separately. Thus, in the instant 
case, Plan B would be able to recover 
the full $40,000 of its loss. Where the 
funds or other property of several plans 
are commingled (if permitted by law) 
with each other or with other funds, 
such arrangement shall allow recovery 
to be attributed proportionately to the 
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amount for which each plan is required 
to be protected. Thus, in the instant 
case, if funds or other property were 
commingled, and X caused a loss of 
these funds through fraud or dishon-
esty, one-sixth of the loss would be at-
tributable to Plan A and five-sixths of 
the loss attributable to Plan B. 

(e) The maximum amount of any 
bond with respect to any person in any 
one plan in $500,000, but bonds covering 
more than one plan may be required to 
be over $500,000 in order to meet the re-
quirements of the Act, since persons 
covered by such a bond may have 
‘‘handling’’ functions in more than one 
plan. The $500,000 limitations for such 
persons applies only with respect to 
each separate plan in which they have 
such functions. The minimum bond 
coverage for any administrator, officer, 
or employee ‘‘handling’’ funds or other 
property of a plan is $1,000 as respects 
each plan in which he has ‘‘handling’’ 
functions.

§ 2580.412–17 Bonds over $500,000. 
The Labor-Management Services Ad-

ministrator, after due notice and op-
portunity for hearing to all interested 
parties, and after consideration of the 
record, may prescribe an amount in ex-
cess of $500,000, which in no event shall 
exceed 10 per centum of the funds 
‘‘handled.’’ Any requirement for bond-
ing in excess of $500,000 shall be accord-
ing to such other regulations as may be 
prescribed.

Subpart D—General Bond Rules
§ 2580.412–18 Naming of insureds. 

Since section 13 is intended to pro-
tect funds or other property of all 
plans involved, bonds under this sec-
tion shall allow for enforcement or re-
covery by those persons usually au-
thorized to act for such plans in such 
matters. In most cases, the naming of 
the plan or plans as insured will pro-
vide for such recovery. Where it is not 
clear that such recovery will be pro-
vided, however, a rider shall be at-
tached to the bond or separate agree-
ment made among the parties con-
cerned to make certain that any reim-
bursement collected under the bond 
will be for the benefit and use of the 
plan suffering a loss. Such rider or 

agreement shall always be required as 
respects any bond (a) where the em-
ployer or employee organization is first 
named joint insured with one or more 
plans, or (b) two or more plans are 
named joint insureds under a single 
bond with the first named acting for all 
insureds for the purpose of orderly 
servicing of the bond.

§ 2580.412–19 Term of the bond, dis-
covery period, other bond clauses. 

(a) Term of the bond. The amount of 
any required bond must in each in-
stance be based on the amount of funds 
‘‘handled’’ and must be fixed or esti-
mated at the beginning of the plan’s re-
porting year, that is, as soon after the 
date when such year begins as the nec-
essary information from the preceding 
reporting year can practicably be 
ascertained. This does not mean, how-
ever, that a new bond must be obtained 
each year. There is nothing in the Act 
that prohibits a bond for a term longer 
than one year, with whatever advan-
tages such a bond might offer by way 
of a lower premium. However, at the 
beginning of each reporting year the 
bond shall be in at least the requisite 
amount. If, for any reason, the bond is 
below the required level at that time, 
the existing bond shall either be in-
creased to the proper amount, or a sup-
plemental bond shall be obtained. 

(b) Discovery period. A discovery pe-
riod of no less than one year after the 
termination or cancellation of the bond 
is required. Any standard form written 
on a ‘‘discovery’’ basis, i.e., providing 
that a loss must be discovered within 
the bond period as a prerequisite to re-
covery of such loss, however, will not 
be required to have a discovery period 
if it contains a provision giving the in-
sured the right to purchase a discovery 
period of one year in the event of ter-
mination or cancellation and the in-
sured has already given the surety no-
tice that it desires such discovery pe-
riod. 

(c) Other bond clauses. A bond shall 
not be adequate to meet the require-
ments of section 13, if, with respect to 
bonding coverage required under sec-
tion 13, it contains a clause, or is oth-
erwise, in contravention of the law of 
the State in which it is executed.
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§ 2580.412–20 Use of existing bonds, 
separate bonds and additional 
bonding. 

(a) Additional bonding. Section 13 nei-
ther prevents additional bonding be-
yond that required by its terms, nor 
prescribes the form in which additional 
coverage may be taken. Thus, so long 
as a particular bond meets the require-
ments of the regulations in this part as 
to the persons required to be bonded 
and provides coverage for such persons 
in at least the minimum required 
amount, additional coverage as to per-
sons or amount may be taken in any 
form, either on the same or separate 
bond. 

(b) Use of existing bonds. Insofar as a 
bond currently in use is adequate to 
meet the requirements of the Act and 
the regulations in this part or may be 
made adequate to meet these require-
ments through rider, modification or 
separate agreement between the par-
ties, no further bonding is required. 

(c) Use of separate bonds. The choice 
of whether persons required to be bond-
ed should be bonded separately or 
under the same bond, whether given 
plans should be bonded separately or 
under the same bond, whether existing 
bonds should be used or separate bonds 
for Welfare and Pension Plans Disclo-
sure Act bonding should be obtained, or 
whether the bond is underwritten by a 
single surety company or more than 
one surety company, either separately 
or on a cosurety basis, is left to the 
judgment of the parties concerned, so 
long as the bonding program adopted 
meets the requirements of the Act and 
the regulations in this part.

Subpart E—Qualified Agents, Bro-
kers and Surety Companies 
for the Placing of Bonds

§ 2580.412–21 Corporate sureties hold-
ing grants of authority from the 
Secretary of the Treasury. 

(a) The provisions of section 13 re-
quire that any surety company with 
which a bond is placed pursuant to that 
section must be a corporate surety 
which holds a grant of authority from 
the Secretary of the Treasury under 
the Act of July 30, 1947 (6 U.S.C. 6–13), 
as an acceptable surety on Federal 

bonds. The Act provides, among other 
things, that in order for a surety com-
pany to be eligible for such grant of au-
thority, it must be incorporated under 
the laws of the United States or of any 
State and the Secretary of the Treas-
ury shall be satisfied of certain facts 
relating to its authority and capital-
ization. Such grants of authority are 
evidenced by Certificates of Authority 
which are issued by the Secretary of 
the Treasury and which expire on the 
April 30 following the date of their 
issuance. A list of the companies hold-
ing such Certificates of Authority is 
published annually in the FEDERAL 
REGISTER, usually in May or June. 
Changes in the list, occurring between 
May 1 and April 30, either by addition 
to or removal from the list of compa-
nies, are also published in the FEDERAL 
REGISTER following each such change. 

(b) Where a surety becomes insolvent 
and is placed in receivership, or if for 
any other reason the Secretary of the 
Treasury determines that its financial 
condition is not satisfactory to him 
and he revokes the authority of such 
company to act as an acceptable surety 
under the Act of July 30, 1947, the ‘‘ad-
ministrator’’ of the insured plan shall, 
upon knowledge of such facts, be re-
sponsible for securing a new bond with 
an acceptable surety. 

(c) In obtaining or renewing a bond, 
the plan administrator shall assure 
that the surety is one which satisfies 
the requirements of this section. If the 
bond is for a term of more than one 
year, the plan administrator, at the be-
ginning of each reporting year, shall 
assure that the surety continues to sat-
isfy the requirements of this subpart.

§ 2580.412–22 Interests held in agents, 
brokers and surety companies. 

Section 13(c) prohibits the placing of 
bonds, required to be obtained pursu-
ant to section 13, with any surety or 
other company, or through any agent 
or broker in whose business operations 
a plan or any party in interest in a 
plan has significant control or finan-
cial interest, direct or indirect. An in-
terpretation of this section has been 
issued (§ 2580.412–36 of this chapter).
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Subpart F—Exemptions

SOURCE: 28 FR 14410, Dec. 27, 1963, unless 
otherwise noted. Redesignated at 50 FR 26706, 
June 28, 1985.

BONDS PLACED WITH CERTAIN 
REINSURING COMPANIES

§ 2580.412–23 Exemption. 
An exemption from the bonding re-

quirements of the Welfare and Pension 
Plans Disclosure Act is granted by this 
section whereby bonding arrangements 
(which otherwise comply with the re-
quirements of section 13 of the Act and 
the regulations issued thereunder) with 
companies authorized by the Secretary 
of the Treasury as acceptable rein-
surers on Federal bonds will satisfy the 
bonding requirements of the Act.

§ 2580.412–24 Conditions of exemption. 
(a) This exemption obtains only with 

respect to the requirement of section 
13(a) of the Act that all bonds required 
thereunder shall have as surety there-
on, a corporate surety company, which 
is an acceptable surety on Federal 
bonds under authority granted by the 
Secretary of the Treasury pursuant to 
the Act of July 30, 1947 (6 U.S.C. 6–13). 

(b) The exemption is granted upon 
the condition that if for any reason the 
authority of any such company to act 
as an acceptable reinsuring company is 
terminated, the administrator of a plan 
insured with such company, shall, upon 
knowledge of such fact, be responsible 
for securing a new bond with a com-
pany acceptable under the Act and the 
exemptions issued thereunder. 

(c) In obtaining or renewing a bond, 
the plan administrator shall ascertain 
that the surety is one which satisfies 
the requirements of the Act and the ex-
emptions thereunder. If the bond is for 
a term of more than one year, the plan 
administrator, at the beginning of each 
reporting year, shall ascertain that the 
surety continues to do so.

BONDS PLACED WITH UNDERWRITERS AT 
LLOYDS, LONDON

§ 2580.412–25 Exemption. 
An exemption from the bonding re-

quirements of subsection 13(a) of the 
Welfare and Pension Plans Disclosure 

Act is granted by this section whereby 
arrangements (which otherwise comply 
with the requirements of section 13 of 
the Act and the regulations issued 
thereunder), with the Underwriters at 
Lloyds, London will satisfy the bond-
ing requirements of the Act.

§ 2580.412–26 Conditions of exemption. 

(a) This exemption obtains only with 
respect to the requirements of section 
13(a) of the Act that all bonds required 
thereunder shall have as surety there-
on, a corporate surety company, which 
is an acceptable surety on Federal 
bonds under authority granted by the 
Secretary of the Treasury, pursuant to 
the Act of July 30, 1947 (6 U.S.C. 6–13). 

(b) This exemption is granted on the 
following conditions: 

(1) Underwriters at Lloyds, London 
shall continue to be licensed in a state 
of the United States to enter into 
bonding arrangements of the type re-
quired by the Act. 

(2) Underwriters at Lloyds, London, 
shall file with the Office of Pension and 
Welfare Benefit Programs two (2) cop-
ies of each annual statement required 
to be made to the Commissioner of In-
surance of those states in which Under-
writers at Lloyds, London are licensed. 
Copies of annual statements shall be 
filed with the Office of Pension and 
Welfare Benefit Programs within the 
same period required by the respective 
states. 

(3) All bonding arrangements entered 
into by Underwriters at Lloyds, Lon-
don under section 13 of the Act shall 
contain a ‘‘Service of Suit Clause’’ in 
substantial conformity with that set 
forth in the petition for exemption.

BANKING INSTITUTIONS SUBJECT TO 
FEDERAL REGULATION

§ 2580.412–27 Exemption. 

An exemption from the bonding re-
quirements of subsections 13 (a) and (b) 
of the Welfare and Pension Plans Dis-
closure Act is granted whereby bank-
ing institutions and trust companies 
specified in § 2580.412–28 are not re-
quired to comply with subsections 13 
(a) and (b) of the Act, with respect to 

VerDate Sep<04>2002 09:01 Sep 13, 2002 Jkt 197111 PO 00000 Frm 00580 Fmt 8010 Sfmt 8010 Y:\SGML\197111T.XXX 197111T



581

Pension and Welfare Benefits Admin., Labor § 2580.412–33

welfare and pension benefit plans cov-
ered by the Act. 

[34 FR 5158, Mar. 13, 1969. Redesignated at 50 
FR 26706, June 28, 1985]

§ 2580.412–28 Conditions of exemption. 
This exemption applies only to those 

banking institutions and trust compa-
nies subject to regulation and examina-
tion by the Comptroller of the Cur-
rency or the Board of Governors of the 
Federal Reserve System, or the Federal 
Deposit Insurance Corporation.

SAVINGS AND LOAN ASSOCIATIONS 
SUBJECT TO FEDERAL REGULATION

§ 2580.412–29 Exemption. 
An exemption from the bonding re-

quirements of subsections 13 (a) and (b) 
of the Welfare and Pension Plans Dis-
closure Act is granted whereby savings 
and loan associations (including build-
ing and loan associations, cooperative 
banks and homestead associations) 
specified in § 2580.412–30 are not re-
quired to comply with subsections 13 
(a) and (b) of the Act, with respect to 
welfare and pension benefit plans cov-
ered by the Act for the benefit of their 
own employees, where such a savings 
and loan association is the adminis-
trator of such plans. 

[32 FR 6840, May 4, 1967. Redesignated at 50 
FR 26706, June 28, 1985]

§ 2580.412–30 Conditions of exemption. 
This exemption applies only to those 

savings and loan associations (includ-
ing building and loan associations, co-
operative banks and homestead asso-
ciations) subject to regulation and ex-
amination by the Federal Home Loan 
Bank Board. 

[32 FR 6840, May 4, 1967. Redesignated at 50 
FR 26706, June 28, 1985]

INSURANCE CARRIERS, SERVICE AND 
OTHER SIMILAR ORGANIZATIONS

§ 2580.412–31 Exemption. 
An exemption from the bonding re-

quirements of subsection 13 (a) and (b) 
of the Welfare and Pension Plans Dis-
closure Act is granted whereby any in-
surance carrier or service or other 
similar organization specified in 
§ 2580.412–32 is not required to comply 

with subsections 13 (a) and (b) of the 
Act with respect to any welfare or pen-
sion benefit plan covered by the Act 
which is established or maintained for 
the benefit of persons other than the 
employees of such insurance carrier or 
service or other similar organization. 

[34 FR 5158, Mar. 13, 1969. Redesignated at 50 
FR 26706, June 28, 1985]

§ 2580.412–32 Conditions of exemption. 
This exemption applies only to those 

insurance carriers, service or other 
similar organizations providing or un-
derwriting welfare or pension plan ben-
efits in accordance with State law. 

[34 FR 5158, Mar. 13, 1969. Redesignated at 50 
FR 26706, June 28, 1985]

Subpart G—Prohibition Against 
Bonding by Parties Interested 
in the Plan

SOURCE: 28 FR 14412, Dec. 27, 1963, unless 
otherwise noted. Redesignated at 50 FR 26706, 
June 28, 1985.

§ 2580.412–33 Introductory statement. 
(a) This part discusses the meaning 

and scope of section 13(c) of the Wel-
fare and Pension Plans Disclosure Act 
of 1958 (76 Stat. 39, 29 U.S.C. 308d(c)) 
(hereinafter referred to as the Act). 
This provision makes it unlawful ‘‘for 
any person to procure any bond [re-
quired by the Act] from any surety or 
other company or through any agent or 
broker in whose business operations 
such plan or any party in interest in 
such plan has any significant control 
or financial interest, direct or indi-
rect.’’ Because the prohibition con-
tained in this provision is broadly stat-
ed, it becomes a matter of importance 
to determine more specifically the 
types of arrangements intended to be 
prohibited. 

(b) The provisions of section 13 of the 
Act, including 13(c) are subject to the 
general investigatory authority of the 
Director, Office of Labor-Management 
and Welfare-Pension Reports, embodied 
in section 9 of the Act. The correctness 
of an interpretation of these provisions 
can be determined finally and authori-
tatively only by the courts. It is nec-
essary, however, for the Labor-Manage-
ment Services Administrator to reach 
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informed conclusions as to the mean-
ing of the law to enable him to carry 
out his statutory duties of administra-
tion and enforcement. The interpreta-
tions of the Labor-Management Serv-
ices Administrator contained in this 
part, which are issued upon the advice 
of the Solicitor of Labor, indicate the 
construction of the law which will 
guide the Labor-Management Services 
Administrator in performing his duties 
unless and until he is directed other-
wise by authoritative ruling of the 
courts or unless and until he subse-
quently decides that his prior interpre-
tation is incorrect. Under section 12 of 
the Act, the interpretations contained 
in this part, if relied upon in good 
faith, will constitute a defense in any 
action or proceeding based on any Act 
or omission in alleged violation of sec-
tion 13(c) of the Act. The omission, 
however to discuss a particular prob-
lem in this part, or in interpretations 
supplementing it, should not be taken 
to indicate the adoption of any posi-
tion by the Labor-Management Serv-
ices Administrator with respect to 
such problem or to constitute an ad-
ministrative interpretation or prac-
tice. Interpretations of the Labor-Man-
agement Services Administrator with 
respect to 13(c) are set forth in this 
part to provide those affected by the 
provisions of the Act with ‘‘a practical 
guide * * * as to how the office rep-
resenting the public interest in its en-
forcement will seek to apply it’’ 
(Skidmore v. Swift & Co., 323 U.S. 134, 
138). 

(c) To the extent that prior opinions 
and interpretations relating to 13(c) 
are inconsistent with the principles 
stated in this part, they are hereby re-
scinded and withdrawn.

§ 2580.412–34 General. 
The purpose of section 13(c), as shown 

by its legislative history, is similar to 
a closely related provision contained in 
section 502(a) of the Labor-Manage-
ment Reporting and Disclosure Act of 
1959 (73 Stat. 536; 29 U.S.C. 502(a)). The 
fundamental purpose of Congress under 
13(c) is to insure against potential 
abuses arising from significant finan-
cial or other influential interests af-
fecting the objectivity of the plan or 
parties in interest in the plan and 

agents, brokers, or surety or other 
companies, in securing and providing 
the bond specified in section 13(a). As 
will be explained more fully below, this 
prohibition, however, was not intended 
to preclude the placing of bonds 
through or with certain parties in in-
terest in plans which provide a variety 
of services to the plan, one of which is 
a bonding service.

§ 2580.412–35 Disqualification of 
agents, brokers and sureties. 

Since 13(c) is to be construed as dis-
qualifying any agent, broker, surety or 
other company from having a bond 
placed through or with it, if the plan or 
any party in interest in the plan has a 
significant financial interest or control 
in such agent, broker, surety or other 
company, a question of fact will nec-
essarily arise in many cases as to 
whether the financial interest or con-
trol held is sufficiently significant to 
disqualify the agent, broker or surety. 
Although no rule of guidance can be es-
tablished to govern each and every case 
in which this question arises, in gen-
eral, the essential test is whether the 
existing financial interest or control 
held is incompatible with an unbiased 
exercise of judgment in regard to pro-
curing the bond or bonding the plan’s 
personnel. In regard to the foregoing, it 
is also to be pointed out that lack of 
knowledge or consent on the part of 
persons responsible for procuring bonds 
with respect to the existence of a sig-
nificant financial interest or control 
rendering the bonding arrangement un-
lawful will not be deemed a mitigating 
factor where such persons have failed 
to make a reasonable examination into 
the pertinent circumstances affecting 
the procuring of the bond.

§ 2580.412–36 Application of 13(c) to 
‘‘party in interest’’. 

(a) Under 13(c), an agent, broker or 
surety or other company is disqualified 
from having a bond placed through or 
with it if a ‘‘party in interest’’ in the 
plan has any significant control or fi-
nancial interest in such agent, broker, 
surety or other company. Section 3(13) 
of the Act defines the term ‘‘party in 
interest’’ to mean ‘‘any administrator, 
officer, trustee, custodian, counsel, or 
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employee of any employee welfare ben-
efit plan or a person providing benefit 
plan services to any such plan, or an 
employer any of whose employees are 
covered by such a plan or officer or em-
ployee or agent of such employer, or an 
officer or agent or employee of an em-
ployee organization having members 
covered by such plan.’’ 

(b) A basic question presented is 
whether the effect of 13(c) is to prohibit 
persons from placing a bond through or 
with any ‘‘party in interest’’ in the 
plan. The language used in 13(c) ap-
pears to indicate that in this connec-
tion the intent of Congress was to 
eliminate those instances where the ex-
isting financial interest or control held 
by the ‘‘party in interest’’ in the agent, 
broker, surety or other company is in-
compatible with an unbiased exercise 
of judgment in regard to procuring the 
bond or bonding the plan’s personnel. 
Accordingly, not all parties in interest 
are disqualified from procuring or pro-
viding bonds for the plan. Thus where a 
‘‘party in interest’’ or its affiliate pro-
vides multiple benefit plan services to 
plans, persons are not prohibited from 
availing themselves of the bonding 
services provided by the ‘‘party in in-
terest’’ or its affiliate merely because 
the plan has already availed itself, or 
will avail itself, of other services pro-
vided by the ‘‘party in interest.’’ In 
this case, it is inherent in the nature of 
the ‘‘party in interest’’ or its affiliate 
as an individual or organization pro-
viding multiple benefit plan services, 
one of which is a bonding service, that 
the existing financial interest or con-
trol held is not, in and of itself, incom-
patible with an unbiased exercise of 
judgment in regard to procuring the 
bond or bonding the plan’s personnel. 
In short, there is no distinction be-
tween this type of relationship and the 
ordinary arm’s length business rela-
tionship which may be established be-
tween a plan-customer and an agent, 
broker or surety company, a relation-

ship which Congress could not have in-
tended to disturb. On the other hand, 
where a ‘‘party in interest’’ in the plan 
or an affiliate does not provide a bond-
ing service as part of its general busi-
ness operations, 13(c) would prohibit 
any person from procuring the bond 
through or with any agent, broker, sur-
ety or other company, with respect to 
which the ‘‘party in interest’’ has any 
significant control or financial inter-
est, direct or indirect. In this case, the 
failure of the ‘‘party in interest’’ or its 
affiliate to provide a bonding service as 
part of its general business operations 
raises the posibility of less than an 
arm’s length business relationship be-
tween the plan and the agent, broker, 
surety or other company since the ob-
jectivity of either the plan or the 
agent, broker or surety may be influ-
enced by the ‘‘party in interest’’. 

(c) The application of the principles 
discussed in this section is illustrated 
by the following examples:

Example (1). B, a broker, renders actuarial 
and consultant service to plan P. B has also 
procured a group life insurance policy for 
plan P. B may also place a bond for P with 
surety company S, provided that neither B 
nor P has any significant control or financial 
interest, direct or indirect, in S and provided 
that neither P nor any other ‘‘party in inter-
est’’ in P, e.g., an officer of the plan, has any 
significant control or financial interest, di-
rect or indirect, in B or S.

Example (2). I, a life insurance company, 
has provided a group life insurance policy for 
plan P. I is affiliated with S, a surety com-
pany, and has a significant financial interest 
or control in S. P is not prohibited from ob-
taining a bond from S since I’s affiliation 
with S does not ordinarily, in and of itself, 
affect the objectivity of P in procuring the 
bond or the objectivity of S in bonding P’s 
personnel. However, if any other ‘‘party in 
interest’’ as defined in section 3(13) of the 
Act, such as the employer whose employees 
are covered by P, should have a significant 
financial interest or control in S, S could not 
write the bond for P, since the employer’s in-
terest affects the objectivity of P and S.
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SUBCHAPTER J—FIDUCIARY RESPONSIBILITY UNDER THE 
FEDERAL EMPLOYEES’ RETIREMENT SYSTEM ACT OF 1986

PART 2582—RULES AND REGULA-
TIONS FOR FIDUCIARY RESPONSI-
BILITY

Subpart A—Temporary Bonding Rules

Sec.
2582.8478–1 Temporary bonding require-

ments. 
2582.8478–2 Amount of the bond.

Subpart B—Permanent Bonding Rules

2582.8478–3 Permanent bonding require-
ments. 

2582.8478–4 Permanent amount of the bond.

AUTHORITY: Sec. 101, Pub. L. 99–335, 100 
Stat. 515 (5 U.S.C. 8478); sec. 113, Pub. L. 99–
556; Secretary’s Order 1–87, 52 FR 13139, Apr. 
21, 1987.

Subpart A—Temporary Bonding 
Rules

§ 2582.8478–1 Temporary bonding re-
quirements. 

(a) General. Pending the issuance of 
permanent regulations under section 
8478 of the Federal Employees’ Retire-
ment System Act of 1986 (FERSA), any 
fiduciary with respect to the Thrift 
Savings Fund (Fund) established under 
FERSA or any person who handles 
funds or other property of the Fund, 
shall be deemed to be in compliance 
with the bonding requirements of sec-
tion 8478 of FERSA if he or she is bond-
ed in compliance with the temporary 
bonding regulations under section 412 
of the Employee Retirement Income 
Security Act of 1974 (ERISA) set forth 
in part 2580 of title 29 of the Code of 
Federal Regulations. 

(b) Application of ERISA temporary 
bonding rules. For purposes of this sec-
tion: 

(1) Any reference to section 13 of the 
Welfare and Pension Plans Disclosure 
Act, as amended (WPPDA), or any sec-
tion thereof in the ERISA temporary 
bonding regulations shall be deemed to 
refer to section 8478 of FERSA or the 
corresponding subsection thereof; 

(2) Where the particular phrases set 
forth in FERSA are not identical to 

the phrases in the WPPDA, ERISA or 
the ERISA temporary bonding regula-
tions, the phrases appearing in FERSA 
shall be substituted by operation of 
law; and 

(3) Where the phrases are identical 
but the meaning is different, the mean-
ing given such phrases by FERSA shall 
govern. For example, the phrase ‘‘every 
administrator, officer and employee of 
any employee welfare benefit plan or of 
any employee pension benefit plan sub-
ject to this Act who handles funds or 
other property of such plan’’ which ap-
pears in the WPPDA and in the ERISA 
temporary bonding regulations shall be 
construed to mean, for purposes of this 
section, ‘‘each fiduciary and each per-
son who handles funds or property of 
the Thrift Savings Fund,’’ which is the 
term appearing in section 8478 of 
FERSA; the terms ‘‘employee benefit 
plan’’ and ‘‘plan’’ which appear in the 
ERISA temporary bonding regulations 
shall be construed to mean, for pur-
poses of this section, ‘‘Thrift Savings 
Fund’’; and the term ‘‘reporting year of 
the plan’’ which appears in the ERISA 
temporary bonding regulations shall be 
construed to mean, for purposes of this 
section, ‘‘fiscal year of the Thrift Sav-
ings Fund.’’

(c) Effectiveness. This section is effec-
tive until the earlier of the date of 
issuance by the Secretary of Labor of 
permanent regulations under section 
8478 of FERSA or December 31, 1989. 

[52 FR 35866, Sept. 23, 1987]

§ 2582.8478–2 Amount of the bond. 
(a) General. Under the authority of 

section 8478(b)(1) of the Federal Em-
ployees’ Retirement System Act of 1986 
(FERSA), the amount of a bond for 
each person, group or class to be bond-
ed shall not be less than 10 percent of 
the amount of funds handled by such 
person, group or class with respect to 
any fiscal year of the Fund. In no case 
shall such bond be less than $1,000 nor 
more than $500,000. However, the Sec-
retary of Labor reserves the authority 
under section 8478(b)(1) of FERSA to 
prescribe an amount in excess of 

VerDate Sep<04>2002 09:01 Sep 13, 2002 Jkt 197111 PO 00000 Frm 00584 Fmt 8010 Sfmt 8010 Y:\SGML\197111T.XXX 197111T



585

Pension and Welfare Benefits Admin., Labor Pt. 2584

$500,000, after due notice and oppor-
tunity for hearing to all interested par-
ties, and other consideration of the 
record. 

(b) Effectiveness. This section shall re-
main in effect until it is amended or 
withdrawn in accordance with section 
8478(b)(1) of FERSA, but in no event 
shall this section remain in effect be-
yond December 31, 1989. 

[52 FR 35866, Sept. 23, 1987, as amended at 54 
FR 53609, Dec. 29, 1989]

Subpart B—Permanent Bonding 
Rules

§ 2582.8478–3 Permanent bonding re-
quirements. 

(a) General. Any fiduciary with re-
spect to the Thrift Savings Fund 
(Fund) established under the Federal 
Employees’ Retirement System Act of 
1986 (FERSA) or any person who han-
dles funds or other property of the 
Fund shall be deemed to be in compli-
ance with the bonding requirements of 
section 8478 of FERSA if he or she is 
bonded in compliance with the tem-
porary bonding regulations under sec-
tion 412 of the Employee Retirement 
Income Security Act of 1974 (ERISA) 
set forth in part 2580 of title 29 of the 
Code of Federal Regulations. 

(b) Application of ERISA temporary 
bonding rules. For purposes of this sec-
tion: 

(1) Any reference to section 13 of the 
Welfare and Pension Plans Disclosure 
Act, as amended (WPPDA), or any sec-
tion thereof in the ERISA temporary 
bonding regulations shall be deemed to 
refer to section 8478 of FERSA or the 
corresponding subsection thereof; 

(2) Where the particular phrases set 
forth in FERSA are not identical to 
the phrases in the WPPDA, ERISA or 
the ERISA temporary bonding regula-
tions, the phrases appearing in FERSA 
shall be substituted by operation of 
law; and 

(3) Where the phrases are identical 
but the meaning is different, the mean-
ing given such phrases by FERSA shall 
govern. For example, the phrase ‘‘every 
administrator, officer and employee of 
any employee welfare benefit plan or of 
any employee pension benefit plan sub-
ject to this Act who handles funds or 
other property of such plan’’ which ap-

pears in the WPPDA and in the ERISA 
temporary bonding regulations shall be 
construed to mean, for purposes of this 
section ‘‘each fiduciary and each per-
son who handles funds or other prop-
erty of the Thrift Savings Fund,’’ 
which is the term appearing in section 
8478 of FERSA; the terms ‘‘employee 
benefit plan’’ and ‘‘plan’’ which appear 
in the ERISA temporary bonding regu-
lations shall be construed to mean, for 
purposes of this section, ‘‘Thrift Sav-
ings Fund’’; and the term ‘‘reporting 
year of the plan’’ which appears in the 
ERISA temporary bonding regulations 
shall be construed to mean, for pur-
poses of this section, ‘‘fiscal year of the 
Thrift Savings Fund.’’

(c) Effective date. This section is ef-
fective January 1, 1990. 

[54 FR 53609, Dec. 29, 1989]

§ 2582.8478–4 Permanent amount of 
the bond. 

(a) General. Under the authority of 
section 8478(b)(1) of the Federal Em-
ployees’ Retirement System Act of 1986 
(FERSA), the amount of a bond for 
each person, group or class to be bond-
ed shall not be less than 10 percent of 
the amount of funds handled by such 
person, group or class with respect to 
any fiscal year of the Fund. In no case 
shall such bond be less than $1,000 nor 
more than $500,000. However, the Sec-
retary of Labor reserves the authority 
under section 8478(b)(1) of FERSA to 
prescribe an amount in excess of 
$500,000, after due notice and oppor-
tunity for hearing to all interested par-
ties, and other consideration of the 
record. 

(b) Effective date. This section shall 
become effective January 1, 1990, and 
remain in effect until it is amended or 
withdrawn in accordance with section 
8478(b)(1) of FERSA. 

[54 FR 53609, Dec. 29, 1989]

PART 2584—RULES AND REGULA-
TIONS FOR THE ALLOCATION OF 
FIDUCIARY RESPONSIBILITY

Sec.
2584.8477(e)–1 General. 
2584.8477(e)–2 Allocation of fiduciary duties. 
2584.8477(e)–3 Procedures for allocation. 
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2584.8477(e)–4 Revocation and termination of 
allocation. 

2584.8477(e)–5 Effect of allocation. 
2584.8477(e)–6 Definitions. 
2584.8477(e)–7 Effective date.

AUTHORITY: 5 U.S.C. 8477(e)(1)(E) and Sec-
retary’s Order 1–87, 52 FR 13139 (April 21, 
1987).

SOURCE: 53 FR 52687, Dec. 29, 1988, unless 
otherwise noted.

§ 2584.8477(e)–1 General. 

5 U.S.C. 8477(e)(1)(E) provides that 
any fiduciary with respect to the 
Thrift Savings Fund of the Federal 
Employees Retirement System who al-
locates a fiduciary responsibility to an-
other person pursuant to procedures 
prescribed by the Secretary of Labor 
shall not be liable for an act or omis-
sion of such person except in specified 
circumstances. This part sets forth the 
procedures which have been prescribed 
by the Secretary of Labor for the allo-
cation of fiduciary responsibilities.

§ 2584.8477(e)–2 Allocation of fiduciary 
duties. 

(a) The fiduciary duties of the Board 
as set forth at 5 U.S.C. 8472 may not be 
allocated to any person other than a 
member or members of the Board. 

(b) The Executive Director may allo-
cate authority and responsibility for 
the investment and management of the 
Fixed Income Investment Fund to a 
qualified professional asset manager(s). 

(c) The Executive Director may allo-
cate authority and responsibility for 
the investment and management of the 
Government Securities Investment 
Fund, the Common Stock Index Invest-
ment Fund, the International Stock 
Index Investment Fund and the Small 
Capitalization Stock Index Investment 
Fund to an investment manager(s). 

(d) Notwithstanding any other provi-
sion of this part, no allocation may be 
made which would constitute: 

(1) A violation of an express policy of 
the Board; or 

(2) An invalid delegation according to 
the Act or any other law. 

(e) Except as provided in this part, no 
person who has or may acquire fidu-
ciary responsibility in connection with 

the Thrift Savings Fund may allocate 
such responsibility to another person. 

[53 FR 52687, Dec. 29, 1988, as amended at 65 
FR 34394, May 30, 2000]

§ 2584.8477(e)–3 Procedures for alloca-
tion. 

(a) Any allocation made by the Board 
must— 

(1) Be authorized by the concurring 
vote of a majority of the total member-
ship of the Board; 

(2) Be made in writing, signed by the 
Chairman of the Board and acknowl-
edged in writing by the receiving Board 
member or members; 

(3) Set forth the duties and respon-
sibilities allocated, either in the body 
of the document or by reference to an-
other document existing at the time of 
the allocation; and 

(4) Be communicated in an appro-
priate written form to the Executive 
Director, the participants and the 
beneficiaries of the Thrift Savings 
Fund. 

(b) Any allocation made by the Exec-
utive Director must— 

(1) Be made in writing, signed by the 
Executive Director and acknowledged 
in writing by the receiving fiduciary; 

(2) Set forth the duties and respon-
sibilities allocated, either in the body 
of the document or by reference to an-
other document existing at the time of 
the allocation; and 

(3) Be communicated in an appro-
priate written form to the participants 
and beneficiaries of the Thrift Savings 
Fund.

§ 2584.8477(e)–4 Revocation and termi-
nation of allocation. 

(a) Any allocation made pursuant to 
this part must be revocable at will by 
the allocating fiduciary, subject only 
to notice which is reasonable under the 
circumstances. 

(b) Any revocation by the allocating 
fiduciary or termination of an alloca-
tion by the fiduciary to whom duties 
have been allocated must set forth in 
writing the duties and responsibilities 
as to which the revocation or termi-
nation is effective, either in the body 
of the document or by reference to an-
other document existing at the time of 
the revocation or termination. 

VerDate Sep<04>2002 09:01 Sep 13, 2002 Jkt 197111 PO 00000 Frm 00586 Fmt 8010 Sfmt 8010 Y:\SGML\197111T.XXX 197111T



587

Pension and Welfare Benefits Admin., Labor § 2584.8477(e)–6

(c) Any revocation of an allocation 
must— 

(1) In the case of an allocation which 
was made by the Board, be authorized 
by the concurring vote of a majority of 
the total membership of the Board and 
be signed by the Chairman of the 
Board, or 

(2) In the case of an allocation which 
was made by the Executive Director, be 
signed by the Executive Director. 

(d) Any termination of an allocation, 
to be effective, must— 

(1) In the case of an allocation which 
was made by the Board, be signed by 
the terminating fiduciary and acknowl-
edged in writing by the Chairman of 
the Board, or 

(2) In the case of an allocation which 
was made by the Executive Director, be 
signed by the terminating fiduciary 
and acknowledged in writing by the 
Executive Director. 

(e) Any revocation or termination of 
an allocation must be communicated 
by the Executive Director in an appro-
priate written form to the participants 
and beneficiaries of the Thrift Savings 
Fund in a manner which identifies the 
person(s) assuming the responsibilities 
which were the subject of the revoca-
tion or termination.

§ 2584.8477(e)–5 Effect of allocation. 

Where fiduciary responsibility has 
been allocated to another person or 
persons pursuant to the procedures 
contained in this part, the allocating 
fiduciary shall not be liable for any act 
or omission of such person or persons 
unless: 

(a) The allocating fiduciary has vio-
lated 5 U.S.C. 8477(b) with respect to— 

(1) The allocation or the continu-
ation of the allocation, 

(2) The implementation of these pro-
cedures, or 

(3) The duty to monitor the perform-
ance of such person or persons in a rea-
sonable manner during the life of the 
allocation, or 

(b) The allocating fiduciary would 
otherwise be liable in accordance with 
5 U.S.C. 8477(e)(1)(D).

§ 2584.8477(e)–6 Definitions. 

As used in this part: 

(a) Act means the Federal Employees’ 
Retirement System Act of 1986, 5 
U.S.C. 8401 et seq. (Supp. III 1997); 

(b) Board means the Federal Retire-
ment Thrift Investment Board estab-
lished pursuant to 5 U.S.C. 8472; 

(c) Common Stock Index Investment 
Fund means the fund established under 
5 U.S.C. 8438(b)(1)(C); 

(d) Executive Director means the exec-
utive director of the Federal Retire-
ment Thrift Investment Board as ap-
pointed pursuant to 5 U.S.C. 8474; 

(e) Fiduciary duty and fiduciary re-
sponsibility mean any duty or responsi-
bility which involves the exercise of 
discretionary authority or discre-
tionary control over— 

(1) The management or disposition of 
the assets of the Thrift Savings Fund, 
or 

(2) The administration of the Thrift 
Savings Fund; 

(f) Fixed Income Investment Fund 
means the fund established under 5 
U.S.C. 8438(b)(1)(B); 

(g) Government Securities Investment 
Fund means the fund established under 
5 U.S.C. 8438(b)(1)(A); 

(h) International Stock Index Invest-
ment Fund means the fund established 
under 5 U.S.C. 8438(b)(1)(E); 

(i) Investment manager means any fi-
duciary who— 

(1) Has the power to manage, acquire 
or dispose of any asset of the plan, 

(2) Is: 
(i) Registered as an investment ad-

viser under the Investment Advisers 
Act of 1940 (15 U.S.C. 80b–1), 

(ii) Not registered as an investment 
adviser under such Act by reason of 
paragraph (1) of section 203A(a) of such 
Act (15 U.S.C. 80b–3a) but is registered 
as an investment adviser under the 
laws of the state (referred to in such 
paragraph (1)) in which it maintains its 
principal office and place of business, 
and, at the time the fiduciary last filed 
the registration form most recently 
filed by the fiduciary with such state 
in order to maintain the fiduciary’s 
registration under the laws of such 
state, also filed a copy of such form 
with the Secretary of Labor, 

(iii) A bank, as defined in that Act, 
or 
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(iv) An insurance company qualified 
to perform services described in para-
graph (i)(1) of this section under the 
laws of more than one state, and 

(3) Has acknowledged in writing that 
he or she is a fiduciary with respect to 
the Thrift Savings Fund; 

(j) Qualified professional asset manager 
has the meaning which is prescribed at 
5 U.S.C. 8438(a)(7); 

(k) Small Capitalization Stock Index In-
vestment Fund means the fund estab-
lished under 5 U.S.C. 8438(b)(1)(D); 

(l) Thrift Savings Fund means the 
fund established under 5 U.S.C. 8437. 

[53 FR 52687, Dec. 29, 1988, as amended at 65 
FR 34394, May 30, 2000]

§ 2584.8477(e)–7 Effective date. 

This section is effective December 29, 
1988, and liability for any transaction 
which occurs on or after this date will 
be governed by this section only. In ac-
cordance with section 114(a) of Pub. L. 
99–556, the interim regulations promul-
gated by the Board appearing at title 5, 
CFR, chapter VI, §§ 1660.1 through 1660.5 
will no longer be effective as of Decem-
ber 29, 1988. Liability for transactions 
which occur before the effective date of 
this regulation, however, will continue 
to be governed by allocations made 
both during the statutorily defined ef-
fective period of the previously cited 
interim regulations and pursuant to 
the requirements of those regulations.
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UNDER THE FEDERAL EMPLOYEES’ RETIREMENT SYSTEM 
ACT OF 1986

PART 2589—RULES AND REGULA-
TIONS FOR ADMINISTRATION 
AND ENFORCEMENT

AUTHORITY: Sec. 8477(e)(1)(B) and (f) of 
FERSA (sec. 101, Pub. L. 99–335, 100 Stat. 584, 
586, 5 U.S.C. 8477(e)(1)(B) and (f), and Sec-
retary’s Order 1–87, 52 FR 13139 (Apr. 21, 1987).

SOURCE: 54 FR 32636, Aug. 9, 1989, unless 
otherwise noted.

§ 2589.1 Civil penalties under section 
8477(e)(1)(B) of FERSA. 

(a) Section 8477(e)(1)(B) of FERSA, 5 
U.S.C. 8477(e)(1)(B), permits the Sec-
retary of Labor to assess a civil pen-
alty against a party in interest who en-
gages in a prohibited transaction with 
respect to the Thrift Savings Fund. 
The initial penalty under section 
8477(e)(1)(B) is five percent of the 
‘‘amount involved’’ in each such trans-

action for each year or part thereof 
during which the prohibited trans-
action continues. However, if the pro-
hibited transaction is not corrected 
during the ‘‘correction period,’’ the 
civil penalty may be in an amount not 
more than 100% of the ‘‘amount in-
volved.’’ The Department of Labor will 
apply the definitions set out in 
§ 2560.502i–1(b) through (e) of this chap-
ter of title 29 (civil penalties under sec-
tion 502(i) of ERISA) in determining 
the ‘‘amount involved,’’ ‘‘correction,’’ 
‘‘correction period,’’ and for computa-
tion of the section 8477(e)(1)(B) penalty. 

(b) The rules of practice set forth in 
§§ 2570.1–2570.12 of part 2570, subpart A 
of subchapter G of this chapter of title 
29 (procedures for the assessment of 
civil sanctions under ERISA section 
502(i)) are applicable to prohibited 
transaction penalty proceedings under 
FERSA section 8477(e)(1)(B).
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SUBCHAPTER L—HEALTH INSURANCE PORTABILITY AND 
RENEWABILITY FOR GROUP HEALTH PLANS

PART 2590—RULES AND REGULA-
TIONS FOR GROUP HEALTH PLAN 
REQUIREMENTS

Subpart A—Continuation Coverage, Quali-
fied Medical Child Support Orders, 
Coverage for Adopted Children

Sec.
2590.609–1 [Reserved] 
2590.609–2 National Medical Support Notice.

Subpart B—Requirements Relating to Ac-
cess and Renewability of Coverage, 
and Limitations on Preexisting Condi-
tion Exclusion Periods

2590.701–1 Basis and scope. 
2590.701–2 Definitions. 
2590.701–3 Limitations on preexisting condi-

tion exclusion period. 
2590.701–4 Rules relating to creditable cov-

erage. 
2590.701–5 Certification and disclosure of 

previous coverage. 
2590.701–6 Special enrollment periods. 
2590.701–7 HMO affiliation period as alter-

native to preexisting condition exclu-
sion. 

2590.702 Prohibiting discrimination against 
participants and beneficiaries based on a 
health factor. 

2590.703 Guaranteed renewability in multi-
employer plans and multiple employer 
welfare arrangements. [Reserved]

Subpart C—Other Requirements

2590.711 Standards relating to benefits for 
mothers and newborns. 

2590.712 Parity in the application of certain 
limits to mental health benefits.

Subpart D—General Provisions

2590.731 Preemption; State flexibility; con-
struction. 

2590.732 Special rules relating to group 
health plans. 

2590.734 Enforcement. [Reserved] 
2590.736 Applicability dates.

AUTHORITY: 29 U.S.C. 1027, 1059, 1135, 1171, 
1194; Sec. 4301, Pub. L. 103–66, 107 Stat. 372 (29 
U.S.C. 1169); Sec. 101, Pub. Law 104–191, 101 
Stat. 1936 (29 U.S.C. 1181); Secretary of La-
bor’s Order No. 1–87, 52 FR 13139, April 21, 
1987.

SOURCE: 62 FR 16941, Apr. 8, 1997, unless 
otherwise noted.

Subpart A—Continuation Cov-
erage, Qualified Medical 
Child Support Orders, Cov-
erage for Adopted Children

§ 2590.609–1 [Reserved]

§ 2590.609–2 National Medical Support 
Notice. 

(a) This section promulgates the Na-
tional Medical Support Notice (the No-
tice), as mandated by section 401(b) of 
the Child Support Performance and In-
centive Act of 1998 (Pub. L. 105–200). If 
the Notice is appropriately completed 
and satisfies paragraphs (3) and (4) of 
section 609(a) of the Employee Retire-
ment Income Security Act (ERISA), 
the Notice is deemed to be a qualified 
medical child support order (QMCSO) 
pursuant to ERISA section 609(a)(5)(C). 
Section 609(a) of ERISA delineates the 
rights and obligations of the alternate 
recipient (child), the participant, and 
the group health plan under a QMCSO. 
A copy of the Notice is available on the 
Internet at http://www.dol.gov/dol/
pwba. 

(b) For purposes of this section, a 
plan administrator shall find that a 
Notice is appropriately completed if it 
contains the name of an Issuing Agen-
cy, the name and mailing address (if 
any) of an employee who is a partici-
pant under the plan, the name and 
mailing address of one or more alter-
nate recipient(s) (child(ren) of the par-
ticipant) (or the name and address of a 
substituted official or agency which 
has been substituted for the mailing 
address of the alternate recipient(s)), 
and identifies an underlying child sup-
port order. 

(c)(1) Under section 609(a)(3)(A) of 
ERISA, in order to be qualified, a med-
ical child support order must clearly 
specify the name and the last known 
mailing address (if any) of the partici-
pant and the name and mailing address 
of each alternate recipient covered by 
the order, except that, to the extent 
provided in the order, the name and 
mailing address of an official of a State 
or a political subdivision thereof may 
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be substituted for the mailing address 
of any such alternate recipient. Sec-
tion 609(a)(3)(B) of ERISA requires a 
reasonable description of the type of 
coverage to be provided to each such 
alternate recipient, or the manner in 
which such type of coverage is to be de-
termined. Section 609(a)(3)(C) of ERISA 
requires that the order specify the pe-
riod to which such order applies. 

(2) The Notice satisfies ERISA sec-
tion 609(a)(3)(A) by including the nec-
essary identifying information de-
scribed in § 2590.609–2(b). 

(3) The Notice satisfies ERISA sec-
tion 609(a)(3)(B) by having the Issuing 
Agency identify either the specific 
type of coverage or all available group 
health coverage. If an employer re-
ceives a Notice that does not designate 
either specific type(s) of coverage or all 
available coverage, the employer and 
plan administrator should assume that 
all are designated. The Notice further 
satisfies ERISA section 609(a)(3)(B) by 
instructing the plan administrator 
that if a group health plan has mul-
tiple options and the participant is not 
enrolled, the Issuing Agency will make 
a selection after the Notice is quali-
fied, and, if the Issuing Agency does 
not respond within 20 days, the child 
will be enrolled under the plan’s de-
fault option (if any). 

(4) Section 609(a)(3)(C) of ERISA is 
satisfied because the Notice specifies 
that the period of coverage may only 
end for the alternate recipient(s) when 
similarly situated dependents are no 
longer eligible for coverage under the 
terms of the plan, or upon the occur-
rence of certain specified events. 

(d)(1) Under ERISA section 609(a)(4), 
a qualified medical child support order 
may not require a plan to provide any 
type or form of benefit, or any option, 
not otherwise provided under the plan, 
except to the extent necessary to meet 
the requirements of a law relating to 
medical child support described in sec-
tion 1908 of the Social Security Act, 42 
U.S.C. 1396g–1. 

(2) The Notice satisfies the condi-
tions of ERISA section 609(a)(4) be-
cause it requires the plan to provide to 
an alternate recipient only those bene-
fits that the plan provides to any de-
pendent of a participant who is en-
rolled in the plan, and any other bene-

fits that are necessary to meet the re-
quirements of a State law described in 
such section 1908. 

(e) For the purposes of this section, 
an ‘‘Issuing Agency’’ is a State agency 
that administers the child support en-
forcement program under Part D of 
Title IV of the Social Security Act. 

[65 FR 82142, Dec. 27, 2000]

Subpart B—Requirements Relating 
to Access and Renewability 
of Coverage, and Limitations 
on Preexisting Condition Ex-
clusion Periods

SOURCE: 62 FR 16941, Apr. 8, 1997. Redesig-
nated at 65 FR 82142, Dec. 27, 2000, unless oth-
erwise noted.

§ 2590.701–1 Basis and scope. 
(a) Statutory basis. This subpart im-

plements part 7 of subtitle B of title I 
of the Employee Retirement Income 
Security Act of 1974, as amended (here-
inafter ERISA or the Act). 

(b) Scope. A group health plan or 
health insurance issuer offering group 
health insurance coverage may provide 
greater rights to participants and bene-
ficiaries than those set forth in this 
subpart. This subpart A sets forth min-
imum requirements for group health 
plans and health insurance issuers of-
fering group health insurance coverage 
concerning: 

(1) Limitations on a preexisting con-
dition exclusion period. 

(2) Certificates and disclosure of pre-
vious coverage. 

(3) Rules relating to counting cred-
itable coverage. 

(4) Special enrollment periods. 
(5) Use of an affiliation period by an 

HMO as an alternative to a preexisting 
condition exclusion.

§ 2590.701–2 Definitions. 
Unless otherwise provided, the defini-

tions in this section govern in applying 
the provisions of §§ 2590.701 through 
2590.734. 

Affiliation period means a period of 
time that must expire before health in-
surance coverage provided by an HMO 
becomes effective, and during which 
the HMO is not required to provide 
benefits. 
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COBRA definitions: 
(1) COBRA means title X of the Con-

solidated Omnibus Budget Reconcili-
ation Act of 1985, as amended. 

(2) COBRA continuation coverage 
means coverage, under a group health 
plan, that satisfies an applicable 
COBRA continuation provision. 

(3) COBRA continuation provision 
means sections 601–608 of the Act, sec-
tion 4980B of the Code (other than para-
graph (f)(1) of such section 4980B inso-
far as it relates to pediatric vaccines), 
and title XXII of the PHSA. 

(4) Exhaustion of COBRA continuation 
coverage means that an individual’s 
COBRA continuation coverage ceases 
for any reason other than either failure 
of the individual to pay premiums on a 
timely basis, or for cause (such as mak-
ing a fraudulent claim or an inten-
tional misrepresentation of a material 
fact in connection with the plan). An 
individual is considered to have ex-
hausted COBRA continuation coverage 
if such coverage ceases— 

(i) Due to the failure of the employer 
or other responsible entity to remit 
premiums on a timely basis; or 

(ii) When the individual no longer re-
sides, lives, or works in a service area 
of an HMO or similar program (whether 
or not within the choice of the indi-
vidual) and there is no other COBRA 
continuation coverage available to the 
individual. 

Condition means a medical condition. 
Creditable coverage means creditable 

coverage within the meaning of 
§ 2590.701–4(a). 

Enroll means to become covered for 
benefits under a group health plan (i.e., 
when coverage becomes effective), 
without regard to when the individual 
may have completed or filed any forms 
that are required in order to enroll in 
the plan. For this purpose, an indi-
vidual who has health insurance cov-
erage under a group health plan is en-
rolled in the plan regardless of whether 
the individual elects coverage, the in-
dividual is a dependent who becomes 
covered as a result of an election by a 
participant, or the individual becomes 
covered without an election. 

Enrollment date definitions (enrollment 
date and first day of coverage) are set 
forth in § 2590.701–3(a)(2) (i) and (ii). 

Excepted benefits means the benefits 
described as excepted in § 2590.732(b). 

Genetic information means informa-
tion about genes, gene products, and 
inherited characteristics that may de-
rive from the individual or a family 
member. This includes information re-
garding carrier status and information 
derived from laboratory tests that 
identify mutations in specific genes or 
chromosomes, physical medical exami-
nations, family histories, and direct 
analysis of genes or chromosomes. 

Group health insurance coverage 
means health insurance coverage of-
fered in connection with a group health 
plan. 

Group health plan means an employee 
welfare benefit plan to the extent that 
the plan provides medical care (includ-
ing items and services paid for as med-
ical care) to employees or their depend-
ents (as defined under the terms of the 
plan) directly or through insurance, re-
imbursement, or otherwise. 

Group market means the market for 
health insurance coverage offered in 
connection with a group health plan. 
(However, certain very small plans 
may be treated as being in the indi-
vidual market, rather than the group 
market; see the definition of individual 
market in this section.) 

Health insurance coverage means bene-
fits consisting of medical care (pro-
vided directly, through insurance or re-
imbursement, or otherwise) under any 
hospital or medical service policy or 
certificate, hospital or medical service 
plan contract, or HMO contract offered 
by a health insurance issuer. 

Health insurance issuer or issuer means 
an insurance company, insurance serv-
ice, or insurance organization (includ-
ing an HMO) that is required to be li-
censed to engage in the business of in-
surance in a State and that is subject 
to State law that regulates insurance 
(within the meaning of section 514(b)(2) 
of the Act). Such term does not include 
a group health plan. 

Health maintenance organization or 
HMO means— 

(1) A federally qualified health main-
tenance organization (as defined in sec-
tion 1301(a) of the PHSA); 

(2) An organization recognized under 
State law as a health maintenance or-
ganization; or 
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(3) A similar organization regulated 
under State law for solvency in the 
same manner and to the same extent as 
such a health maintenance organiza-
tion. 

Individual health insurance coverage 
means health insurance coverage of-
fered to individuals in the individual 
market, but does not include short-
term, limited duration insurance. For 
this purpose, short-term, limited dura-
tion insurance means health insurance 
coverage provided pursuant to a con-
tract with an issuer that has an expira-
tion date specified in the contract 
(taking into account any extensions 
that may be elected by the policy-
holder without the issuer’s consent) 
that is within 12 months of the date 
such contract becomes effective. Indi-
vidual health insurance coverage can 
include dependent coverage. 

Individual market means the market 
for health insurance coverage offered 
to individuals other than in connection 
with a group health plan. Unless a 
State elects otherwise in accordance 
with section 2791(e)(1)(B)(ii) of the 
PHSA, such term also includes cov-
erage offered in connection with a 
group health plan that has fewer than 
two participants as current employees 
on the first day of the plan year. 

Internal Revenue Code (Code) means 
the Internal Revenue Code of 1986, as 
amended (Title 26, United States Code). 

Issuer means a health insurance 
issuer. 

Late enrollment definitions (late en-
rollee and late enrollment) are set forth 
in § 2590.701–3(a)(2) (iii) and (iv). 

Medical care means amounts paid 
for— 

(1) The diagnosis, cure, mitigation, 
treatment, or prevention of disease, or 
amounts paid for the purpose of affect-
ing any structure or function of the 
body; 

(2) Transportation primarily for and 
essential to medical care referred to in 
paragraph (1) of this definition; and 

(3) Insurance covering medical care 
referred to in paragraphs (1) and (2) of 
this definition. 

Medical condition or condition means 
any condition, whether physical or 
mental, including, but not limited to, 
any condition resulting from illness, 
injury (whether or not the injury is ac-

cidental), pregnancy, or congenital 
malformation. However, genetic infor-
mation is not a condition. 

Placement, or being placed, for adoption 
means the assumption and retention of 
a legal obligation for total or partial 
support of a child by a person with 
whom the child has been placed in an-
ticipation of the child’s adoption. The 
child’s placement for adoption with 
such person terminates upon the termi-
nation of such legal obligation. 

Plan year means the year that is des-
ignated as the plan year in the plan 
document of a group health plan, ex-
cept that if the plan document does not 
designate a plan year or if there is no 
plan document, the plan year is— 

(1) The deductible/limit year used 
under the plan; 

(2) If the plan does not impose 
deductibles or limits on a yearly basis, 
then the plan year is the policy year; 

(3) If the plan does not impose 
deductibles or limits on a yearly basis, 
and either the plan is not insured or 
the insurance policy is not renewed on 
an annual basis, then the plan year is 
the employer’s taxable year; or 

(4) In any other case, the plan year is 
the calendar year. 

Preexisting condition exclusion means a 
limitation or exclusion of benefits re-
lating to a condition based on the fact 
that the condition was present before 
the first day of coverage, whether or 
not any medical advice, diagnosis, 
care, or treatment was recommended 
or received before that day. A pre-
existing condition exclusion includes 
any exclusion applicable to an indi-
vidual as a result of information that 
is obtained relating to an individual’s 
health status before the individual’s 
first day of coverage, such as a condi-
tion identified as a result of a pre-en-
rollment questionnaire or physical ex-
amination given to the individual, or 
review of medical records relating to 
the pre-enrollment period. 

Public health plan means public health 
plan within the meaning of § 2590.701–
4(a)(1)(ix). 

Public Health Service Act (PHSA) 
means the Public Health Service Act 
(42 U.S.C. 201, et seq.).

Significant break in coverage means a 
significant break in coverage within 
the meaning of § 2590.701–4(b)(2)(iii). 
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Special enrollment date means a spe-
cial enrollment date within the mean-
ing of § 2590.701–6(d). 

State means each of the several 
States, the District of Columbia, Puer-
to Rico, the Virgin Islands, Guam, 
American Samoa, and the Northern 
Mariana Islands. 

State health benefits risk pool means a 
State health benefits risk pool within 
the meaning of § 2590.701–4(a)(1)(vii). 

Waiting period means the period that 
must pass before an employee or de-
pendent is eligible to enroll under the 
terms of a group health plan. If an em-
ployee or dependent enrolls as a late 
enrollee or on a special enrollment 
date, any period before such late or 
special enrollment is not a waiting pe-
riod. If an individual seeks and obtains 
coverage in the individual market, any 
period after the date the individual 
files a substantially complete applica-
tion for coverage and before the first 
day of coverage is a waiting period. 

[62 FR 16941, Apr. 8, 1997; 62 FR 31692, June 10, 
1997. Redesignated at 65 FR 82142, Dec. 27, 
2000]

§ 2590.701–3 Limitations on preexisting 
condition exclusion period. 

(a) Preexisting condition exclusion—(1) 
In general. Subject to paragraph (b) of 
this section, a group health plan, and a 
health insurance issuer offering group 
health insurance coverage, may im-
pose, with respect to a participant or 
beneficiary, a preexisting condition ex-
clusion only if the requirements of this 
paragraph (a) are satisfied. 

(i) 6-month look-back rule. A pre-
existing condition exclusion must re-
late to a condition (whether physical 
or mental), regardless of the cause of 
the condition, for which medical ad-
vice, diagnosis, care, or treatment was 
recommended or received within the 6-
month period ending on the enrollment 
date. 

(A) For purposes of this paragraph 
(a)(1)(i), medical advice, diagnosis, 
care, or treatment is taken into ac-
count only if it is recommended by, or 
received from, an individual licensed or 
similarly authorized to provide such 
services under State law and operating 
within the scope of practice authorized 
by State law. 

(B) For purposes of this paragraph 
(a)(1)(i), the 6-month period ending on 
the enrollment date begins on the 6-
month anniversary date preceding the 
enrollment date. For example, for an 
enrollment date of August 1, 1998, the 
6-month period preceding the enroll-
ment date is the period commencing on 
February 1, 1998 and continuing 
through July 31, 1998. As another exam-
ple, for an enrollment date of August 
30, 1998, the 6-month period preceding 
the enrollment date is the period com-
mencing on February 28, 1998 and con-
tinuing through August 29, 1998. 

(C) The rules of this paragraph 
(a)(1)(i) are illustrated by the following 
examples:

Example 1. (i) Individual A is treated for a 
medical condition 7 months before the en-
rollment date in Employer R’s group health 
plan. As part of such treatment, A’s physi-
cian recommends that a follow-up examina-
tion be given 2 months later. Despite this 
recommendation. A does not receive a fol-
low-up examination and no other medical ad-
vice, diagnosis, care, or treatment for that 
condition is recommended to A or received 
by A during the 6-month period ending on A’s 
enrollment date in Employer R’s plan. 

(ii) In this Example 1, Employer R’s plan 
may not impose a preexisting condition ex-
clusion period with respect to the condition 
for which A received treatment 7 months 
prior to the enrollment date.

Example 2. (i) Same facts as Example 1, ex-
cept that Employer R’s plan learns of the 
condition and attaches a rider to A’s policy 
excluding coverage for the condition. Three 
months after enrollment, A’s condition re-
curs, and Employer R’s plan denies payment 
under the rider. 

(ii) In this Example 2, the rider is a pre-
existing condition exclusion and Employer 
R’s plan may not impose a preexisting condi-
tion exclusion with respect to the condition 
for which A received treatment 7 months 
prior to the enrollment date.

Example 3. (i) Individual B has asthma and 
is treated for that condition several times 
during the 6-month period before B’s enroll-
ment date in Employer S’s plan. The plan 
imposes a 12-month preexisting condition ex-
clusion. B has no prior creditable coverage to 
reduce the exclusion period. Three months 
after the enrollment date, B begins coverage 
under Employer S’s plan. Two months later, 
B is hospitalized for asthma. 

(ii) In this Example 3, Employer S’s plan 
may exclude payment for the hospital stay 
and the physician services associated with 
this illness because the care is related to a 
medical condition for which treatment was 
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received by B during the 6-month period be-
fore the enrollment date.

Example 4. (i) Individual D, who is subject 
to a preexisting exclusion imposed by Em-
ployer U’s plan, has diabetes, as well as a 
foot condition caused by poor circulation 
and retinal degeneration (both of which are 
conditions that may be directly attributed 
to diabetes). After enrolling in the plan, D 
stumbles and breaks a leg. 

(ii) In this Example 4, the leg fracture is 
not a condition related to D’s diabetes, even 
though poor circulation in D’s extremities 
and poor vision may have contributed to-
wards the accident. However, any additional 
medical services that may be needed because 
of D’s preexisting diabetic condition that 
would not be needed by another patient with 
a broken leg who does not have diabetes may 
be subject to the preexisting condition exclu-
sion imposed under Employer U’s plan.

(ii) Maximum length of preexisting con-
dition exclusion (the look-forward rule). A 
preexisting condition exclusion is not 
permitted to extend for more than 12 
months (18 months in the case of a late 
enrollee) after the enrollment date. 
For purposes of this paragraph 
(a)(1)(ii), the 12-month and 18-month 
periods after the enrollment date are 
determined by reference to the anni-
versary of the enrollment date. For ex-
ample, for an enrollment date of Au-
gust 1, 1998, the 12-month period after 
the enrollment date is the period com-
mencing on August 1, 1998 and con-
tinuing through July 31, 1999. 

(iii) Reducing a preexisting condition 
exclusion period by creditable coverage. 
The period of any preexisting condition 
exclusion that would otherwise apply 
to an individual under a group health 
plan is reduced by the number of days 
of creditable coverage the individual 
has as of the enrollment date, as count-
ed under § 2590.701–4. For purposes of 
this subpart the phrase ‘‘days of cred-
itable coverage’’ has the same meaning 
as the phrase ‘‘aggregate of the periods 
of creditable coverage’’ as such phrase 
is used in section 701(a)(3) of the Act. 

(iv) Other standards. See § 2590.702 for 
other standards that may apply with 
respect to certain benefits limitations 
or restrictions under a group health 
plan. 

(2) Enrollment definitions—(i) Enroll-
ment date means the first day of cov-
erage or, if there is a waiting period, 
the first day of the waiting period. 

(ii)(A) First day of coverage means, in 
the case of an individual covered for 
benefits under a group health plan in 
the group market, the first day of cov-
erage under the plan and, in the case of 
an individual covered by health insur-
ance coverage in the individual mar-
ket, the first day of coverage under the 
policy. 

(B) The following example illustrates 
the rule of paragraph (a)(2)(ii)(A) of 
this section:

Example. (i) Employer V’s group health 
plan provides for coverage to begin on the 
first day of the first payroll period following 
the date an employee is hired and completes 
the applicable enrollment forms, or on any 
subsequent January 1 after completion of the 
applicable enrollment forms. Employer’s V’s 
plan imposes a preexisting condition exclu-
sion for 12 months (reduced by the individ-
ual’s creditable coverage) following an indi-
vidual’s enrollment date. Employee E is 
hired by Employer V on October 13, 1998 and 
then on October 14, 1998 completes and files 
all the forms necessary to enroll in the plan. 
E’s coverage under the plan becomes effec-
tive on October 25, 1998 (which is the begin-
ning of the first payroll period after E’s date 
of hire). 

(ii) In this Example, E’s enrollment date is 
October 13, 1998 (which is the first day of the 
waiting period for E’s enrollment and is also 
E’s date of hire). Accordingly, with respect 
to E, the 6-month period in paragraph 
(a)(1)(i) would be the period from April 13, 
1998 through October 12, 1998, the maximum 
permissible period during which Employer 
V’s plan could apply a preexisting condition 
exclusion under paragraph (a)(1)(ii) would be 
the period from October 13, 1998 through Oc-
tober 12, 1999, and this period would be re-
duced under paragraph (a)(1)(iii) by E’s days 
of creditable coverage as of October 13, 1998.

(iii) Late enrollee means an individual 
whose enrollment in a plan is a late en-
rollment. 

(iv)(A) Late enrollment means enroll-
ment under a group health plan other 
than on— 

(1) The earliest date on which cov-
erage can become effective under the 
terms of the plan; or 

(2) A special enrollment date for the 
individual. 

(B) If an individual ceases to be eligi-
ble for coverage under the plan by ter-
minating employment, and then subse-
quently becomes eligible for coverage 
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under the plan by resuming employ-
ment, only eligibility during the indi-
vidual’s most recent period of employ-
ment is taken into account in deter-
mining whether the individual is a late 
enrollee under the plan with respect to 
the most recent period of coverage. 
Similar rules apply if an individual 
again becomes eligible for coverage fol-
lowing a suspension of coverage that 
applied generally under the plan. 

(v) Examples. The rules of this para-
graph (a)(2) are illustrated by the fol-
lowing examples:

Example 1. (i) Employee F first becomes eli-
gible to be covered by Employer W’s group 
health plan on January 1, 1999, but elects not 
to enroll in the plan until April 1, 1999. April 
1, 1999 is not a special enrollment date for F. 

(ii) In this Example 1, F would be a late en-
rollee with respect to F’s coverage that be-
came effective under the plan on April 1, 
1999.

Example 2. (i) Same as Example 1, except 
that F does not enroll in the plan on April 1, 
1999 and terminates employment with Em-
ployer W on July 1, 1999, without having had 
any health insurance coverage under the 
plan. F is rehired by Employer W on January 
1, 2000 and is eligible for and elects coverage 
under Employer W’s plan effective on Janu-
ary 1, 2000. 

(ii) In this Example 2, F would not be a late 
enrollee with respect to F’s coverage that be-
came effective on January 1, 2000.

(b) Exceptions pertaining to preexisting 
condition exclusions—(1) Newborns—(i) 
In general. Subject to paragraph (b)(3) 
of this section, a group health plan, 
and a health insurance issuer offering 
group health insurance coverage, may 
not impose any preexisting condition 
exclusion with regard to a child who, 
as of the last day of the 30-day period 
beginning with the date of birth, is 
covered under any creditable coverage. 
Accordingly, if a newborn is enrolled in 
a group health plan (or other creditable 
coverage) within 30 days after birth 
and subsequently enrolls in another 
group health plan without a significant 
break in coverage, the other plan may 
not impose any preexisting condition 
exclusion with regard to the child. 

(ii) Example. The rule of this para-
graph (b)(1) is illustrated by the fol-
lowing example:

Example. (i) Seven months after enrollment 
in Employer W’s group health plan, Indi-
vidual E has a child born with a birth defect. 

Because the child is enrolled in Employer 
W’s plan within 30 days of birth, no pre-
existing condition exclusion may be imposed 
with respect to the child under Employer W’s 
plan. Three months after the child’s birth, E 
commences employment with Employer X 
and enrolls with the child in Employer X’s 
plan 45 days after leaving Employer W’s plan. 
Employer X’s plan imposes a 12-month exclu-
sion for any preexisting condition. 

(ii) In this Example, Employer X’s plan may 
not impose any preexisting condition exclu-
sion with respect to E’s child because the 
child was covered within 30 days of birth and 
had no significant break in coverage. This 
result applies regardless of whether E’s child 
is included in the certificate of creditable 
coverage provided to E by Employer W indi-
cating 300 days of dependent coverage or re-
ceives a separate certificate indicating 90 
days of coverage. Employer X’s plan may im-
pose a preexisting condition exclusion with 
respect to E for up to 65 days for any pre-
existing condition of E for which medical ad-
vice, diagnosis, care, or treatment was rec-
ommended or received by E within the 6-
month period ending on E’s enrollment date 
in Employer X’s plan.

(2) Adopted children. Subject to para-
graph (b)(3) of this section, a group 
health plan, and a health insurance 
issuer offering group health insurance 
coverage, may not impose any pre-
existing condition exclusion in the case 
of a child who is adopted or placed for 
adoption before attaining 18 years of 
age and who, as of the last day of the 
30-day period beginning on the date of 
the adoption or placement for adop-
tion, is covered under creditable cov-
erage. This rule does not apply to cov-
erage before the date of such adoption 
or placement for adoption. 

(3) Break in coverage. Paragraphs (b) 
(1) and (2) of this section no longer 
apply to a child after a significant 
break in coverage. 

(4) Pregnancy. A group health plan, 
and a health insurance issuer offering 
group health insurance coverage, may 
not impose a preexisting condition ex-
clusion relating to pregnancy as a pre-
existing condition. 

(5) Special enrollment dates. For spe-
cial enrollment dates relating to new 
dependents, see § 2590.701–6(b). 

(c) Notice of plan’s preexisting condi-
tion exclusion. A group health plan, and 
a health insurance issuer offering 
group health insurance under the plan, 
may not impose a preexisting condition 
exclusion with respect to a participant 
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or dependent of the participant before 
notifying the participant, in writing, of 
the existence and terms of any pre-
existing condition exclusion under the 
plan and of the rights of individuals to 
demonstrate creditable coverage (and 
any applicable waiting periods) as re-
quired by § 2590.701–5. The description 
of the rights of individuals to dem-
onstrate creditable coverage includes a 
description of the right of the indi-
vidual to request a certificate from a 
prior plan or issuer, if necessary, and a 
statement that the current plan or 
issuer will assist in obtaining a certifi-
cate from any prior plan or issuer, if 
necessary. 

(Approved by the Office of Management and 
Budget under control number 1210–0102) 

[62 FR 16941, Apr. 8, 1997; 62 FR 31670, 31692, 
June 10, 1997, as amended at 62 FR 35905, July 
2, 1997. Redesignated at 65 FR 82142, Dec. 27, 
2000]

§ 2590.701–4 Rules relating to cred-
itable coverage. 

(a) General rules—(1) Creditable cov-
erage. For purposes of this section, ex-
cept as provided in paragraph (a)(2) of 
this section, the term creditable cov-
erage means coverage of an individual 
under any of the following: 

(i) A group health plan as defined in 
§ 2590.701–2. 

(ii) Health insurance coverage as de-
fined in § 2590.701–2 (whether or not the 
entity offering the coverage is subject 
to part 7 of subtitle B of title I of the 
Act, and without regard to whether the 
coverage is offered in the group mar-
ket, the individual market, or other-
wise). 

(iii) Part A or B of title XVIII of the 
Social Security Act (Medicare). 

(iv) Title XIX of the Social Security 
Act (Medicaid), other than coverage 
consisting solely of benefits under sec-
tion 1928 of the Social Security Act 
(the program for distribution of pedi-
atric vaccines). 

(v) Title 10 U.S.C. chapter 55 (medical 
and dental care for members and cer-
tain former members of the uniformed 
services, and for their dependents; for 
purposes of title 10 U.S.C. chapter 55, 
uniformed services means the armed 
forces and the Commissioned Corps of 
the National Oceanic and Atmospheric 

Administration and of the Public 
Health Service). 

(vi) A medical care program of the 
Indian Health Service or of a tribal or-
ganization. 

(vii) A State health benefits risk 
pool. For purposes of this section, a 
State health benefits risk pool means— 

(A) An organization qualifying under 
section 501(c)(26) of the Code; 

(B) A qualified high risk pool de-
scribed in section 2744(c)(2) of the 
PHSA; or 

(C) Any other arrangement sponsored 
by a State, the membership composi-
tion of which is specified by the State 
and which is established and main-
tained primarily to provide health in-
surance coverage for individuals who 
are residents of such State and who, by 
reason of the existence or history of a 
medical condition— 

(1) Are unable to acquire medical 
care coverage for such condition 
through insurance or from an HMO, or 

(2) Are able to acquire such coverage 
only at a rate which is substantially in 
excess of the rate for such coverage 
through the membership organization. 

(viii) A health plan offered under 
title 5 U.S.C. chapter 89 (the Federal 
Employees Health Benefits Program). 

(ix) A public health plan. For pur-
poses of this section, a public health 
plan means any plan established or 
maintained by a State, county, or 
other political subdivision of a State 
that provides health insurance cov-
erage to individuals who are enrolled in 
the plan. 

(x) A health benefit plan under sec-
tion 5(e) of the Peace Corps Act (22 
U.S.C. 2504(e)). 

(2) Excluded coverage. Creditable cov-
erage does not include coverage con-
sisting solely of coverage of excepted 
benefits (described in § 2590.732). 

(3) Methods of counting creditable cov-
erage. For purposes of reducing any 
preexisting condition exclusion period, 
as provided under § 2590.701–3(a)(1)(iii), 
a group health plan, and a health in-
surance issuer offering group health in-
surance coverage, determines the 
amount of an individual’s creditable 
coverage by using the standard method 
described in paragraph (b) of this sec-
tion, except that the plan, or issuer, 
may use the alternative method under 
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paragraph (c) of this section with re-
spect to any or all of the categories of 
benefits described under paragraph 
(c)(3) of this section. 

(b) Standard method—(1) Specific bene-
fits not considered. Under the standard 
method, a group health plan, and a 
health insurance issuer offering group 
health insurance coverage, determines 
the amount of creditable coverage 
without regard to the specific benefits 
included in the coverage. 

(2) Counting creditable coverage—(i) 
Based on days. For purposes of reducing 
the preexisting condition exclusion pe-
riod, a group health plan, and a health 
insurance issuer offering group health 
insurance coverage, determines the 
amount of creditable coverage by 
counting all the days that the indi-
vidual has under one or more types of 
creditable coverage. Accordingly, if on 
a particular day, an individual has 
creditable coverage from more than 
one source, all the creditable coverage 
on that day is counted as one day. Fur-
ther, any days in a waiting period for a 
plan or policy are not creditable cov-
erage under the plan or policy. 

(ii) Days not counted before significant 
break in coverage. Days of creditable 
coverage that occur before a signifi-
cant break in coverage are not required 
to be counted. 

(iii) Definition of significant break in 
coverage. A significant break in cov-
erage means a period of 63 consecutive 
days during all of which the individual 
does not have any creditable coverage, 
except that neither a waiting period 
nor an affiliation period is taken into 
account in determining a significant 
break in coverage. (See section 
731(b)(2)(iii) of the Act and section 
2723(b)(2)(iii) of the PHSA which ex-
clude from preemption State insurance 
laws that require a break of more than 
63 days before an individual has a sig-
nificant break in coverage for purposes 
of State law.) 

(iv) Examples. The following examples 
illustrate how creditable coverage is 
counted in reducing preexisting condi-
tion exclusion periods under this para-
graph (b)(2):

Example 1. (i) Individual A works for Em-
ployer P and has creditable coverage under 
Employer P’s plan for 18 months before A’s 
employment terminates. A is hired by Em-

ployer Q, and enrolls in Employer Q’s group 
health plan, 64 days after the last date of 
coverage under Employer P’s plan. Employer 
Q’s plan has a 12-month preexisting condi-
tion exclusion period. 

(ii) In this Example 1, because A had a 
break in coverage of 63 days, Employer Q’s 
plan may disregard A’s prior coverage and A 
may be subject to a 12-month preexisting 
condition exclusion period.

Example 2. (i) Same facts as Example 1, ex-
cept that A is hired by Employer Q, and en-
rolls in Employer Q’s plan, on the 63rd day 
after the last date of coverage under Em-
ployer P’s plan. 

(ii) In this Example 2, A has a break in cov-
erage of 62 days. Because A’s break in cov-
erage is not a significant break in coverage, 
Employer Q’s plan must count A’s prior cred-
itable coverage for purposes of reducing the 
plan’s preexisting condition exclusion period 
as it applies to A.

Example 3. (i) Same facts as Example 1, ex-
cept that Employer Q’s plan provides bene-
fits through an insurance policy that, as re-
quired by applicable State insurance laws, 
defines a significant break in coverage as 90 
days. 

(ii) In this Example 3, the issuer that pro-
vides group health insurance to Employer 
Q’s plan must count A’s period of creditable 
coverage prior to the 63-day break.

Example 4. (i) Same facts as Example 3, ex-
cept that Employer Q’s plan is a self-insured 
plan, and, thus, is not subject to State insur-
ance laws. 

(ii) In this Example 4, the plan is not gov-
erned by the longer break rules under State 
insurance law and A’s previous coverage may 
be disregarded.

Example 5. (i) Individual B begins employ-
ment with Employer R 45 days after termi-
nating coverage under a prior group health 
plan. Employer R’s plan has a 30-day waiting 
period before coverage begins. B enrolls in 
Employer R’s plan when first eligible. 

(ii) In this Example 5, B does not have a sig-
nificant break in coverage for purposes of de-
termining whether B’s prior coverage must 
be counted by Employer R’s plan. B has only 
a 44-day break in coverage because the 30-
day waiting period is not taken into account 
in determining a significant break in cov-
erage.

Example 6. (i) Individual C works for Em-
ployer S and has creditable coverage under 
Employer S’s plan for 200 days before C’s em-
ployment is terminated and coverage ceases. 
C is then unemployed and does not have any 
creditable coverage for 51 days before being 
hired by Employer T. Employer T’s plan has 
a 3-month waiting period. C works for Em-
ployer T for 2 months and then terminates 
employment. Eleven days after terminating 
employment with Employer T, C begins 
working for Employer U. Employer U’s plan 
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has no waiting period, but has a 6-month pre-
existing condition exclusion period. 

(ii) In this Example 6, C does not have a sig-
nificant break in coverage because, after dis-
regarding the waiting period under Employer 
T’s plan, C had only a 62-day break in cov-
erage (51 days plus 11 days). Accordingly, C 
has 200 days of creditable coverage and Em-
ployer U’s plan may not apply its 6-month 
preexisting condition exclusion period with 
respect to C.

Example 7. (i) Individual D terminates em-
ployment with Employer V on January 13, 
1998 after being covered for 24 months under 
Employer V’s group health plan. On March 
17, the 63rd day without coverage, D applies 
for a health insurance policy in the indi-
vidual market. D’s application is accepted 
and the coverage is made effective May 1. 

(ii) In this Example 7, because D applied for 
the policy before the end of the 63rd day, and 
coverage under the policy ultimately became 
effective, the period between the date of ap-
plication and the first day of coverage is a 
waiting period and no significant break in 
coverage occurred even though the actual pe-
riod without coverage was 107 days.

Example 8. (i) Same facts as Example 7, ex-
cept that D’s application for a policy in the 
individual market is denied. 

(ii) In this Example 8, because D did not ob-
tain coverage following application, D in-
curred a significant break in coverage on the 
64th day.

(v) Other permissible counting meth-
ods—(A) Rule. Notwithstanding any 
other provisions of this paragraph 
(b)(2), for purposes of reducing a pre-
existing condition exclusion period 
(but not for purposes of issuing a cer-
tificate under § 2590.701–5), a group 
health plan, and a health insurance 
issuer offering group health insurance 
coverage, may determine the amount 
of creditable coverage in any other 
manner that is at least as favorable to 
the individual as the method set forth 
in this paragraph (b)(2), subject to the 
requirements of other applicable law. 

(B) Example. The rule of this para-
graph (b)(2)(v) is illustrated by the fol-
lowing example:

Example. (i) Individual F has coverage 
under Group Health Plan Y from January 3, 
1997 through March 25, 1997. F then becomes 
covered by Group Health Plan Z. F’s enroll-
ment date in Plan Z is May 1, 1997. Plan Z 
has a 12-month preexisting condition exclu-
sion period. 

(ii) In this Example, Plan Z may determine, 
in accordance with the rules prescribed in 
paragraph (b)(2) (i), (ii), and (iii) of this sec-
tion, that F has 82 days of creditable cov-

erage (29 days in January, 28 days in Feb-
ruary, and 25 days in March). Thus, the pre-
existing condition exclusion period will no 
longer apply to F on February 8, 1998 (82 days 
before the 12-month anniversary of F’s en-
rollment (May 1)). For administrative con-
venience, however, Plan Z may consider that 
the preexisting condition exclusion period 
will no longer apply to F on the first day of 
the month (February 1).

(c) Alternative method—(1) Specific ben-
efits considered. Under the alternative 
method, a group health plan, or a 
health insurance issuer offering group 
health insurance coverage, determines 
the amount of creditable coverage 
based on coverage within any category 
of benefits described in paragraph (c)(3) 
of this section and not based on cov-
erage for any other benefits. The plan 
or issuer may use the alternative 
method for any or all of the categories. 
The plan may apply a different pre-
existing condition exclusion period 
with respect to each category (and may 
apply a different preexisting condition 
exclusion period for benefits that are 
not within any category). The cred-
itable coverage determined for a cat-
egory of benefits applies only for pur-
poses of reducing the preexisting condi-
tion exclusion period with respect to 
that category. An individual’s cred-
itable coverage for benefits that are 
not within any category for which the 
alternative method is being used is de-
termined under the standard method of 
paragraph (b) of this section. 

(2) Uniform application. A plan or 
issuer using the alternative method is 
required to apply it uniformly to all 
participants and beneficiaries under 
the plan or policy. The use of the alter-
native method is required to be set 
forth in the plan. 

(3) Categories of benefits. The alter-
native method for counting creditable 
coverage may be used for coverage for 
the following categories of benefits— 

(i) Mental health; 
(ii) Substance abuse treatment; 
(iii) Prescription drugs; 
(iv) Dental care; or 
(v) Vision care. 
(4) Plan notice. If the alternative 

method is used, the plan is required 
to— 

(i) State prominently that the plan is 
using the alternative method of count-
ing creditable coverage in disclosure 
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statements concerning the plan, and 
state this to each enrollee at the time 
of enrollment under the plan; and 

(ii) Include in these statements a de-
scription of the effect of using the al-
ternative method, including an identi-
fication of the categories used. 

(5) Disclosure of information on pre-
vious benefits. See § 2590.701–5(b) for spe-
cial rules concerning disclosure of cov-
erage to a plan, or issuer, using the al-
ternative method of counting cred-
itable coverage under this paragraph 
(c). 

(6) Counting creditable coverage—(i) In 
general. Under the alternative method, 
the group health plan or issuer counts 
creditable coverage within a category 
if any level of benefits is provided 
within the category. Coverage under a 
reimbursement account or arrange-
ment, such as a flexible spending ar-
rangement (as defined in section 
106(c)(2) of the Internal Revenue Code), 
does not constitute coverage within 
any category. 

(ii) Special rules. In counting an indi-
vidual’s creditable coverage under the 
alternative method, the group health 
plan, or issuer, first determines the 
amount of the individual’s creditable 
coverage that may be counted under 
paragraph (b) of this section, up to a 
total of 365 days of the most recent 
creditable coverage (546 days for a late 
enrollee). The period over which this 
creditable coverage is determined is re-
ferred to as the determination period. 
Then, for the category specified under 
the alternative method, the plan or 
issuer counts within the category all 
days of coverage that occurred during 
the determination period (whether or 
not a significant break in coverage for 
that category occurs), and reduces the 
individual’s preexisting condition ex-
clusion period for that category by 
that number of days. The plan or issuer 
may determine the amount of cred-
itable coverage in any other reasonable 
manner, uniformly applied, that is at 
least as favorable to the individual. 

(iii) Example. The rules of this para-
graph (c)(6) are illustrated by the fol-
lowing example:

Example. (i) Individual D enrolls in Em-
ployer V’s plan on January 1, 2001. Coverage 
under the plan includes prescription drug 
benefits. On April 1, 2001, the plan ceases pro-

viding prescription drug benefits. D’s em-
ployment with Employer V ends on January 
1, 2002, after D was covered under Employer 
V’s group health plan for 365 days. D enrolls 
in Employer Y’s plan on February 1, 2002 (D’s 
enrollment date). Employer Y’s plan uses the 
alternative method of counting creditable 
coverage and imposes a 12-month preexisting 
condition exclusion on prescription drug ben-
efits. 

(ii) In this Example, Employer Y’s plan may 
impose a 275-day preexisting condition exclu-
sion with respect to D for prescription drug 
benefits because D had 90 days of creditable 
coverage relating to prescription drug bene-
fits within D’s determination period.

(Approved by the Office of Management and 
Budget under control number 1210–0102) 

[62 FR 16941, Apr. 8, 1997; 62 FR 31692, 31693, 
June 10, 1997, as amended at 62 FR 35905, July 
2, 1997. Redesignated at 65 FR 82142, Dec. 27, 
2000]

§ 2590.701–5 Certification and disclo-
sure of previous coverage. 

(a) Certificate of creditable coverage—
(1) Entities required to provide certifi-
cate—(i) In general. A group health 
plan, and each health insurance issuer 
offering group health insurance cov-
erage under a group health plan, is re-
quired to furnish certificates of cred-
itable coverage in accordance with this 
paragraph (a). 

(ii) Duplicate certificates not required. 
An entity required to provide a certifi-
cate under this paragraph (a)(1) for an 
individual is deemed to have satisfied 
the certification requirements for that 
individual if another party provides the 
certificate, but only to the extent that 
information relating to the individual’s 
creditable coverage and waiting or af-
filiation period is provided by the other 
party. For example, in the case of a 
group health plan funded through an 
insurance policy, the issuer is deemed 
to have satisfied the certification re-
quirement with respect to a partici-
pant or beneficiary if the plan actually 
provides a certificate that includes the 
information required under paragraph 
(a)(3) of this section with respect to the 
participant or beneficiary. 

(iii) Special rule for group health plans. 
To the extent coverage under a plan 
consists of group health insurance cov-
erage, the plan is deemed to have satis-
fied the certification requirements 
under this paragraph (a)(1) if any issuer 
offering the coverage is required to 
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provide the certificates pursuant to an 
agreement between the plan and the 
issuer. For example, if there is an 
agreement between an issuer and the 
plan sponsor under which the issuer 
agrees to provide certificates for indi-
viduals covered under the plan, and the 
issuer fails to provide a certificate to 
an individual when the plan would have 
been required to provide one under this 
paragraph (a), then the issuer, but not 
the plan, violates the certification re-
quirements of this paragraph (a). 

(iv) Special rules for issuers—(A)(1) Re-
sponsibility of issuer for coverage period. 
An issuer is not required to provide in-
formation regarding coverage provided 
to an individual by another party. 

(2) Example. The rule of this para-
graph (a)(1)(iv)(A) is illustrated by the 
following example:

Example. (i) A plan offers coverage with an 
HMO option from one issuer and an indem-
nity option from a different issuer. The HMO 
has not entered into an agreement with the 
plan to provide certificates as permitted 
under paragraph (a)(1)(iii) of this section. 

(ii) In this Example, if an employee switch-
es from the indemnity option to the HMO op-
tion and later ceases to be covered under the 
plan, any certificate provided by the HMO is 
not required to provide information regard-
ing the employee’s coverage under the in-
demnity option.

(B)(1) Cessation of issuer coverage prior 
to cessation of coverage under a plan. If 
an individual’s coverage under an 
issuer’s policy ceases before the indi-
vidual’s coverage under the plan 
ceases, the issuer is required to provide 
sufficient information to the plan (or 
to another party designated by the 
plan) to enable a certificate to be pro-
vided by the plan (or other party), after 
cessation of the individual’s coverage 
under the plan, that reflects the period 
of coverage under the policy. The pro-
vision of that information to the plan 
will satisfy the issuer’s obligation to 
provide an automatic certificate for 
that period of creditable coverage for 
the individual under paragraph (a) 
(2)(ii) and (3) of this section. In addi-
tion, an issuer providing that informa-
tion is required to cooperate with the 
plan in responding to any request made 
under paragraph (b)(1) of this section 
(relating to the alternative method of 
counting creditable coverage). If the 
individual’s coverage under the plan 

ceases at the time the individual’s cov-
erage under the issuer’s policy ceases, 
the issuer must provide an automatic 
certificate under paragraph (a)(2)(ii) of 
this section. An issuer may presume 
that an individual whose coverage 
ceases at a time other than the effec-
tive date for changing enrollment op-
tions has ceased to be covered under 
the plan. 

(2) Example. The rule of this para-
graph (a)(1)(iv)(B) is illustrated by the 
following example.

Example. (i) A group health plan provides 
coverage under an HMO option and an in-
demnity option with a different issuer, and 
only allows employees to switch on each 
January 1. Neither the HMO nor the indem-
nity issuer has entered into an agreement 
with the plan to provide certificates as per-
mitted under paragraph (a)(1)(iii) of this sec-
tion. 

(ii) In this Example, if an employee switch-
es from the indemnity option to the HMO op-
tion on January 1, the issuer must provide 
the plan (or a person designated by the plan) 
with appropriate information with respect to 
the individual’s coverage with the indemnity 
issuer. However, if the individual’s coverage 
with the indemnity issuer ceases at a date 
other than January 1, the issuer is instead 
required to provide the individual with an 
automatic certificate.

(2) Individuals for whom certificate 
must be provided; timing of issuance—(i) 
Individuals. A certificate must be pro-
vided, without charge, for participants 
or dependents who are or were covered 
under a group health plan upon the oc-
currence of any of the events described 
in paragraph (a)(2)(ii) or (iii) of this 
section. 

(ii) Issuance of automatic certificates. 
The certificates described in this para-
graph (a)(2)(ii) are referred to as auto-
matic certificates. 

(A) Qualified beneficiaries upon a 
qualifying event. In the case of an indi-
vidual who is a qualified beneficiary 
(as defined in section 607(3) of the Act) 
entitled to elect COBRA continuation 
coverage, an automatic certificate is 
required to be provided at the time the 
individual would lose coverage under 
the plan in the absence of COBRA con-
tinuation coverage or alternative cov-
erage elected instead of COBRA con-
tinuation coverage. A plan or issuer 
satisfies this requirement if it provides 
the automatic certificate no later than 
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the time a notice is required to be fur-
nished for a qualifying event under sec-
tion 606 of the Act (relating to notices 
required under COBRA). 

(B) Other individuals when coverage 
ceases. In the case of an individual who 
is not a qualified beneficiary entitled 
to elect COBRA continuation coverage, 
an automatic certificate is required to 
be provided at the time the individual 
ceases to be covered under the plan. A 
plan or issuer satisfies this require-
ment if it provides the automatic cer-
tificate within a reasonable time pe-
riod thereafter. In the case of an indi-
vidual who is entitled to elect to con-
tinue coverage under a State program 
similar to COBRA and who receives the 
automatic certificate not later than 
the time a notice is required to be fur-
nished under the State program, the 
certificate is deemed to be provided 
within a reasonable time period after 
the cessation of coverage under the 
plan. 

(C) Qualified beneficiaries when 
COBRA ceases. In the case of an indi-
vidual who is a qualified beneficiary 
and has elected COBRA continuation 
coverage (or whose coverage has con-
tinued after the individual became en-
titled to elect COBRA continuation 
coverage), an automatic certificate is 
to be provided at the time the individ-
ual’s coverage under the plan ceases. A 
plan, or issuer, satisfies this require-
ment if it provides the automatic cer-
tificate within a reasonable time after 
coverage ceases (or after the expiration 
of any grace period for nonpayment of 
premiums). An automatic certificate is 
required to be provided to such an indi-
vidual regardless of whether the indi-
vidual has previously received an auto-
matic certificate under paragraph 
(a)(2)(ii)(A) of this section. 

(iii) Any individual upon request. Re-
quests for certificates are permitted to 
be made by, or on behalf of, an indi-
vidual within 24 months after coverage 
ceases. Thus, for example, a plan in 
which an individual enrolls may, if au-
thorized by the individual, request a 
certificate of the individual’s cred-
itable coverage on behalf of the indi-
vidual from a plan in which the indi-
vidual was formerly enrolled. After the 
request is received, a plan or issuer is 
required to provide the certificate by 

the earliest date that the plan or 
issuer, acting in a reasonable and 
prompt fashion, can provide the certifi-
cate. A certificate is required to be pro-
vided under this paragraph (a)(2)(iii) 
even if the individual has previously 
received a certificate under this para-
graph (a)(2)(iii) or an automatic certifi-
cate under paragraph (a)(2)(ii) of this 
section. 

(iv) Examples. The following examples 
illustrate the rules of this paragraph 
(a)(2):

Example 1. (i) Individual A terminates em-
ployment with Employer Q. A is a qualified 
beneficiary entitled to elect COBRA continu-
ation coverage under Employer Q’s group 
health plan. A notice of the rights provided 
under COBRA is typically furnished to quali-
fied beneficiaries under the plan within 10 
days after a covered employee terminates 
employment. 

(ii) In this Example 1, the automatic certifi-
cate may be provided at the same time that 
A is provided the COBRA notice.

Example 2. (i) Same facts as Example 1, ex-
cept that the automatic certificate for A is 
not completed by the time the COBRA notice 
is furnished to A. 

(ii) In this Example 2, the automatic certifi-
cate may be provided within the period per-
mitted by law for the delivery of notices 
under COBRA.

Example 3. (i) Employer R maintains an in-
sured group health plan. R has never had 20 
employees and thus R’s plan is not subject to 
the COBRA continuation coverage provi-
sions. However, R is in a State that has a 
State program similar to COBRA. B termi-
nates employment with R and loses coverage 
under R’s plan. 

(ii) In this Example 3, the automatic certifi-
cate may be provided not later than the time 
a notice is required to be furnished under the 
State program.

Example 4. (i) Individual C terminates em-
ployment with Employer S and receives both 
a notice of C’s rights under COBRA and an 
automatic certificate. C elects COBRA con-
tinuation coverage under Employer S’s group 
health plan. After four months of COBRA 
continuation coverage and the expiration of 
a 30-day grace period, Employer S’s group 
health plan determines that C’s COBRA con-
tinuation coverage has ceased due to failure 
to make a timely payment for continuation 
coverage. 

(ii) In this Example 4, the plan must pro-
vide an updated automatic certificate to C 
within a reasonable time after the end of the 
grace period.
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Example 5. (i) Individual D is currently cov-
ered under the group health plan of Em-
ployer T. D requests a certificate, as per-
mitted under paragraph (a)(2)(iii) of this sec-
tion. Under the procedure for Employer T’s 
plan, certificates are mailed (by first class 
mail) 7 business days following receipt of the 
request. This date reflects the earliest date 
that the plan, acting in a reasonable and 
prompt fashion, can provide certificates. 

(ii) In this Example 5, the plan’s procedure 
satisfies paragraph (a)(2)(iii) of this section.

(3) Form and content of certificate— (i) 
Written certificate—(A) In general. Ex-
cept as provided in paragraph 
(a)(3)(i)(B) of this section, the certifi-
cate must be provided in writing (in-
cluding any form approved by the Sec-
retary as a writing). 

(B) Other permissible forms. No written 
certificate is required to be provided 
under this paragraph (a) with respect 
to a particular event described in para-
graph (a)(2) (ii) or (iii) of this section, 
if— 

(1) An individual is entitled to re-
ceive a certificate; 

(2) The individual requests that the 
certificate be sent to another plan or 
issuer instead of to the individual; 

(3) The plan or issuer that would oth-
erwise receive the certificate agrees to 
accept the information in this para-
graph (a)(3) through means other than 
a written certificate (e.g., by tele-
phone); and 

(4) The receiving plan or issuer re-
ceives such information from the send-
ing plan or issuer in such form within 
the time periods required under para-
graph (a)(2) of this section. 

(ii) Required information. The certifi-
cate must include the following— 

(A) The date the certificate is issued; 
(B) The name of the group health 

plan that provided the coverage de-
scribed in the certificate; 

(C) The name of the participant or 
dependent with respect to whom the 
certificate applies, and any other infor-
mation necessary for the plan pro-
viding the coverage specified in the 
certificate to identify the individual, 
such as the individual’s identification 
number under the plan and the name of 
the participant if the certificate is for 
(or includes) a dependent; 

(D) The name, address, and telephone 
number of the plan administrator or 

issuer required to provide the certifi-
cate; 

(E) The telephone number to call for 
further information regarding the cer-
tificate (if different from paragraph 
(a)(3)(ii)(D) of this section); 

(F) Either— 
(1) A statement that an individual 

has at least 18 months (for this pur-
pose, 546 days is deemed to be 18 
months) of creditable coverage, dis-
regarding days of creditable coverage 
before a significant break in coverage, 
or 

(2) The date any waiting period (and 
affiliation period, if applicable) began 
and the date creditable coverage began; 
and 

(G) The date creditable coverage 
ended, unless the certificate indicates 
that creditable coverage is continuing 
as of the date of the certificate. 

(iii) Periods of coverage under certifi-
cate. If an automatic certificate is pro-
vided pursuant to paragraph (a)(2)(ii) of 
this section, the period that must be 
included on the certificate is the last 
period of continuous coverage ending 
on the date coverage ceased. If an indi-
vidual requests a certificate pursuant 
to paragraph (a)(2)(iii) of this section, a 
certificate must be provided for each 
period of continuous coverage ending 
within the 24-month period ending on 
the date of the request (or continuing 
on the date of the request). A separate 
certificate may be provided for each 
such period of continuous coverage. 

(iv) Combining information for families. 
A certificate may provide information 
with respect to both a participant and 
the participant’s dependents if the in-
formation is identical for each indi-
vidual or, if the information is not 
identical, certificates may be provided 
on one form if the form provides all the 
required information for each indi-
vidual and separately states the infor-
mation that is not identical. 

(v) Model certificate. The require-
ments of paragraph (a)(3)(ii) of this sec-
tion are satisfied if the plan or issuer 
provides a certificate in accordance 
with a model certificate authorized by 
the Secretary. 

(vi) Excepted benefits; categories of ben-
efits. No certificate is required to be 
furnished with respect to excepted ben-
efits described in § 2590.732. In addition, 
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the information in the certificate re-
garding coverage is not required to 
specify categories of benefits described 
in § 2590.701–4(c) (relating to the alter-
native method of counting creditable 
coverage). However, if excepted bene-
fits are provided concurrently with 
other creditable coverage (so that the 
coverage does not consist solely of ex-
cepted benefits), information con-
cerning the benefits may be required to 
be disclosed under paragraph (b) of this 
section. 

(4) Procedures—(i) Method of delivery. 
The certificate is required to be pro-
vided to each individual described in 
paragraph (a)(2) of this section or an 
entity requesting the certificate on be-
half of the individual. The certificate 
may be provided by first-class mail. If 
the certificate or certificates are pro-
vided to the participant and the par-
ticipant’s spouse at the participant’s 
last known address, then the require-
ments of this paragraph (a)(4) are satis-
fied with respect to all individuals re-
siding at that address. If a dependent’s 
last known address is different than 
the participant’s last known address, a 
separate certificate is required to be 
provided to the dependent at the de-
pendent’s last known address. If sepa-
rate certificates are being provided by 
mail to individuals who reside at the 
same address, separate mailings of 
each certificate are not required. 

(ii) Procedure for requesting certifi-
cates. A plan or issuer must establish a 
procedure for individuals to request 
and receive certificates pursuant to 
paragraph (a)(2)(iii) of this section. 

(iii) Designated recipients. If an auto-
matic certificate is required to be pro-
vided under paragraph (a)(2)(ii) of this 
section, and the individual entitled to 
receive the certificate designates an-
other individual or entity to receive 
the certificate, the plan or issuer re-
sponsible for providing the certificate 
is permitted to provide the certificate 
to the designated party. If a certificate 
is required to be provided upon request 
under paragraph (a)(2)(iii) of this sec-
tion and the individual entitled to re-
ceive the certificate designates another 
individual or entity to receive the cer-
tificate, the plan or issuer responsible 
for providing the certificate is required 

to provide the certificate to the des-
ignated party. 

(5) Special rules concerning dependent 
coverage—(i)(A) Reasonable efforts. A 
plan or issuer is required to use reason-
able efforts to determine any informa-
tion needed for a certificate relating to 
dependent coverage. In any case in 
which an automatic certificate is re-
quired to be furnished with respect to a 
dependent under paragraph (a)(2)(ii) of 
this section, no individual certificate is 
required to be furnished until the plan 
or issuer knows (or making reasonable 
efforts should know) of the dependent’s 
cessation of coverage under the plan. 

(B) Example. The rules of this para-
graph (a)(5) are illustrated by the fol-
lowing example:

Example. (i) A group health plan covers em-
ployees and their dependents. The plan annu-
ally requests all employees to provide up-
dated information regarding dependents, in-
cluding the specific date on which an em-
ployee has a new dependent or on which a 
person ceases to be a dependent of the em-
ployee. 

(ii) In this Example, the plan has satisfied 
the standard in this paragraph (a)(5)(i) that 
it make reasonable efforts to determine the 
cessation of dependents’ coverage and the re-
lated dependent coverage information.

(ii) Special rules for demonstrating cov-
erage. If a certificate furnished by a 
plan or issuer does not provide the 
name of any dependent of an individual 
covered by the certificate, the indi-
vidual may, if necessary, use the proce-
dures described in paragraph (c)(4) of 
this section for demonstrating depend-
ent status. In addition, an individual 
may, if necessary, use these procedures 
to demonstrate that a child was en-
rolled within 30 days of birth, adoption, 
or placement for adoption. See 
§ 2590.701–3(b), under which such a child 
would not be subject to a preexisting 
condition exclusion. 

(iii) Transition rule for dependent cov-
erage through June 30, 1998—(A) In gen-
eral. A group health plan or health in-
surance issuer that cannot provide the 
names of dependents (or related cov-
erage information) for purposes of pro-
viding a certificate of coverage for a 
dependent may satisfy the require-
ments of paragraph (a)(3)(ii)(C) of this 
section by providing the name of the 
participant covered by the group 
health plan or health insurance issuer 
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and specifying that the type of cov-
erage described in the certificate is for 
dependent coverage (e.g., family cov-
erage or employee-plus-spouse cov-
erage). 

(B) Certificates provided on request. 
For purposes of certificates provided on 
the request of, or on behalf of, an indi-
vidual pursuant to paragraph (a)(2)(iii) 
of this section, a plan or issuer must 
make reasonable efforts to obtain and 
provide the names of any dependent 
covered by the certificate where such 
information is requested to be pro-
vided. If a certificate does not include 
the name of any dependent of an indi-
vidual covered by the certificate, the 
individual may, if necessary, use the 
procedures described in paragraph (c) 
of this section for submitting docu-
mentation to establish that the cred-
itable coverage in the certificate ap-
plies to the dependent. 

(C) Demonstrating a dependent’s cred-
itable coverage. See paragraph (c)(4) of 
this section for special rules to dem-
onstrate dependent status. 

(D) Duration. This paragraph 
(a)(5)(iii) is only effective for certifi-
cates provided with respect to events 
occurring through June 30, 1998. 

(6) Special certification rules for entities 
not subject to part 7 of subtitle B of title 
I of the Act—(i) Issuers. For special 
rules requiring that issuers, not sub-
ject to part 7 of subtitle B of title I of 
the Act, provide certificates consistent 
with the rules in this section, including 
issuers offering coverage with respect 
to creditable coverage described in sec-
tions 701(c)(1)(G) through (c)(1)(J) of 
the Act (coverage under a State health 
benefits risk pool, the Federal Employ-
ees Health Benefits Program, a public 
health plan, and a health benefit plan 
under section 5(e) of the Peace Corps 
Act), see section 2721(b)(1)(B) of the 
PHSA (requiring certificates by issuers 
offering health insurance coverage in 
connection with a group health plan, 
including a church plan or a govern-
mental plan (including the Federal 
Employees Health Benefits Program 
(FEHBP)). In addition, see section 2743 
of the PHSA applicable to health insur-
ance issuers in the individual market. 
(However, this section does not require 
a certificate to be provided with re-
spect to short-term limited duration 

insurance, as described in the defini-
tion of individual health insurance cov-
erage in § 2590.701–2, that is not provided 
by a group health plan or issuer offer-
ing health insurance in connection 
with a group health plan.) 

(ii) Other entities. For special rules re-
quiring that certain other entities, not 
subject to part 7 of subtitle B of title I 
of the Act, provide certificates con-
sistent with the rules in this section, 
see section 2791(a)(3) of the PHSA ap-
plicable to entities described in sec-
tions 2701(c)(1)(C), (D), (E), and (F) of 
PHSA (relating to Medicare, Medicaid, 
CHAMPUS, and Indian Health Service), 
section 2721(b)(1)(A) of the PHSA appli-
cable to nonfederal governmental plans 
generally, section 2721(b)(2)(C)(ii) of the 
PHSA applicable to nonfederal govern-
mental plans that elect to be excluded 
from the requirements of subparts 1 
through 3 of part A of title XXVII of 
the PHSA, and section 9805(a) of the In-
ternal Revenue Code applicable to 
group health plans, which includes 
church plans (as defined in section 
414(e) of the Internal Revenue Code). 

(b) Disclosure of coverage to a plan, or 
issuer, using the alternative method of 
counting creditable coverage—(1) In gen-
eral. If an individual enrolls in a group 
health plan with respect to which the 
plan, or issuer, uses the alternative 
method of counting creditable coverage 
described in § 2590.701–4(c) the indi-
vidual provides a certificate of cov-
erage under paragraph (a) of this sec-
tion, and the plan or issuer in which 
the individual enrolls so requests, the 
entity that issued the certificate (the 
prior entity) is required to disclose 
promptly to a requesting plan or issuer 
(the requesting entity) the information 
set forth in paragraph (b)(2) of this sec-
tion. 

(2) Information to be disclosed. The 
prior entity is required to identify to 
the requesting entity the categories of 
benefits with respect to which the re-
questing entity is using the alternative 
method of counting creditable cov-
erage, and the requesting entity may 
identify specific information that the 
requesting entity reasonably needs in 
order to determine the individual’s 
creditable coverage with respect to any 
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such category. The prior entity is re-
quired to disclose promptly to the re-
questing entity the creditable coverage 
information so requested. 

(3) Charge for providing information. 
The prior entity furnishing the infor-
mation under paragraph (b) of this sec-
tion may charge the requesting entity 
for the reasonable cost of disclosing 
such information. 

(c) Ability of an individual to dem-
onstrate creditable coverage and waiting 
period information—(1) In general. The 
rules in this paragraph (c) implement 
section 701(c)(4) of the Act, which per-
mits individuals to establish creditable 
coverage through means other than 
certificates, and section 701(e)(3) of the 
Act, which requires the Secretary to 
establish rules designed to prevent an 
individual’s subsequent coverage under 
a group health plan or health insurance 
coverage from being adversely affected 
by an entity’s failure to provide a cer-
tificate with respect to that individual. 
If the accuracy of a certificate is con-
tested or a certificate is unavailable 
when needed by the individual, the in-
dividual has the right to demonstrate 
creditable coverage (and waiting or af-
filiation periods) through the presen-
tation of documents or other means. 
For example, the individual may make 
such a demonstration when— 

(i) An entity has failed to provide a 
certificate within the required time pe-
riod; 

(ii) The individual has creditable cov-
erage but an entity may not be re-
quired to provide a certificate of the 
coverage pursuant to paragraph (a) of 
this section; 

(iii) The coverage is for a period be-
fore July 1, 1996; 

(iv) The individual has an urgent 
medical condition that necessitates a 
determination before the individual 
can deliver a certificate to the plan; or 

(v) The individual lost a certificate 
that the individual had previously re-
ceived and is unable to obtain another 
certificate. 

(2) Evidence of creditable coverage—(i) 
Consideration of evidence. A plan or 
issuer is required to take into account 
all information that it obtains or that 
is presented on behalf of an individual 
to make a determination, based on the 
relevant facts and circumstances, 

whether an individual has creditable 
coverage and is entitled to offset all or 
a portion of any preexisting condition 
exclusion period. A plan or issuer shall 
treat the individual as having fur-
nished a certificate under paragraph (a) 
of this section if the individual attests 
to the period of creditable coverage, 
the individual also presents relevant 
corroborating evidence of some cred-
itable coverage during the period, and 
the individual cooperates with the 
plan’s or issuer’s efforts to verify the 
individual’s coverage. For this purpose, 
cooperation includes providing (upon 
the plan’s or issuer’s request) a written 
authorization for the plan or issuer to 
request a certificate on behalf of the 
individual, and cooperating in efforts 
to determine the validity of the cor-
roborating evidence and the dates of 
creditable coverage. While a plan or 
issuer may refuse to credit coverage 
where the individual fails to cooperate 
with the plan’s or issuer’s efforts to 
verify coverage, the plan or issuer may 
not consider an individual’s inability 
to obtain a certificate to be evidence of 
the absence of creditable coverage. 

(ii) Documents. Documents that may 
establish creditable coverage (and 
waiting periods or affiliation periods) 
in the absence of a certificate include 
explanations of benefit claims (EOBs) 
or other correspondence from a plan or 
issuer indicating coverage, pay stubs 
showing a payroll deduction for health 
coverage, a health insurance identifica-
tion card, a certificate of coverage 
under a group health policy, records 
from medical care providers indicating 
health coverage, third party state-
ments verifying periods of coverage, 
and any other relevant documents that 
evidence periods of health coverage. 

(iii) Other evidence. Creditable cov-
erage (and waiting period or affiliation 
period information) may also be estab-
lished through means other than docu-
mentation, such as by a telephone call 
from the plan or provider to a third 
party verifying creditable coverage. 

(iv) Example. The rules of this para-
graph (c)(2) are illustrated by the fol-
lowing example:

Example. (i) Individual F terminates em-
ployment with Employer W and, a month 
later, is hired by Employer X. Employer X’s 
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group health plan imposes a preexisting con-
dition exclusion of 12 months on new enroll-
ees under the plan and uses the standard 
method of determining creditable coverage. 
F fails to receive a certificate of prior cov-
erage from the self-insured group health plan 
maintained by F’s prior employer, Employer 
W, and requests a certificate. However, F 
(and Employer X’s plan, on F’s behalf) is un-
able to obtain a certificate from Employer 
W’s plan. F attests that, to the best of F’s 
knowledge, F had at least 12 months of con-
tinuous coverage under Employer W’s plan, 
and that the coverage ended no earlier than 
F’s termination of employment from Em-
ployer W. In addition, F presents evidence of 
coverage, such as an explanation of benefits 
for a claim that was made during the rel-
evant period. 

(ii) In this Example, based solely on these 
facts, F has demonstrated creditable cov-
erage for the 12 months of coverage under 
Employer W’s plan in the same manner as if 
F had presented a written certificate of cred-
itable coverage.

(3) Demonstrating categories of cred-
itable coverage. Procedures similar to 
those described in this paragraph (c) 
apply in order to determine an individ-
ual’s creditable coverage with respect 
to any category under paragraph (b) of 
this section (relating to determining 
creditable coverage under the alter-
native method). 

(4) Demonstrating dependent status. If, 
in the course of providing evidence (in-
cluding a certificate) of creditable cov-
erage, an individual is required to dem-
onstrate dependent status, the group 
health plan or issuer is required to 
treat the individual as having fur-
nished a certificate showing the de-
pendent status if the individual attests 
to such dependency and the period of 
such status and the individual cooper-
ates with the plan’s or issuer’s efforts 
to verify the dependent status. 

(d) Determination and notification of 
creditable coverage—(1) Reasonable time 
period. In the event that a group health 
plan or health insurance issuer offering 
group health insurance coverage re-
ceives information under paragraph (a) 
of this section (certifications), para-
graph (b) of this section (disclosure of 
information relating to the alternative 
method), or paragraph (c) of this sec-
tion (other evidence of creditable cov-
erage), the entity is required, within a 
reasonable time period following re-
ceipt of the information, to make a de-
termination regarding the individual’s 

period of creditable coverage and no-
tify the individual of the determina-
tion in accordance with paragraph 
(d)(2) of this section. Whether a deter-
mination and notification regarding an 
individual’s creditable coverage is 
made within a reasonable time period 
is determined based on the relevant 
facts and circumstances. Relevant 
facts and circumstances include wheth-
er a plan’s application of a preexisting 
condition exclusion would prevent an 
individual from having access to ur-
gent medical services. 

(2) Notification to individual of period 
of preexisting condition exclusion. A plan 
or issuer seeking to impose a pre-
existing condition exclusion is required 
to disclose to the individual, in writ-
ing, its determination of any pre-
existing condition exclusion period 
that applies to the individual, and the 
basis for such determination, including 
the source and substance of any infor-
mation on which the plan or issuer re-
lied. In addition, the plan or issuer is 
required to provide the individual with 
a written explanation of any appeal 
procedures established by the plan or 
issuer, and with a reasonable oppor-
tunity to submit additional evidence of 
creditable coverage. However, nothing 
in this paragraph (d) or paragraph (c) 
of this section prevents a plan or issuer 
from modifying an initial determina-
tion of creditable coverage if it deter-
mines that the individual did not have 
the claimed creditable coverage, pro-
vided that— 

(i) A notice of such reconsideration, 
as described in this paragraph (d), is 
provided to the individual; and 

(ii) Until the final determination is 
made, the plan or issuer, for purposes 
of approving access to medical services 
(such as a pre-surgery authorization), 
acts in a manner consistent with the 
initial determination. 

(3) Examples. The following examples 
illustrate this paragraph (d):

Example 1. (i) Individual G is hired by Em-
ployer Y. Employer Y’s group health plan 
imposes a preexisting condition exclusion for 
12 months with respect to new enrollees and 
uses the standard method of determining 
creditable coverage. Employer Y’s plan de-
termines that G is subject to a 4-month pre-
existing condition exclusion, based on a cer-
tificate of creditable coverage that is pro-
vided by G to Employer Y’s plan indicating 8 
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months of coverage under G’s prior group 
health plan. 

(ii) In this Example 1, Employer Y’s plan 
must notify G within a reasonable period of 
time following receipt of the certificate that 
G is subject to a 4-month preexisting condi-
tion exclusion beginning on G’s enrollment 
date in Y’s plan.

Example 2. (i) Same facts as in Example 1, 
except that Employer Y’s plan determines 
that G has 14 months of creditable coverage 
based on G’s certificate indicating 14 months 
of creditable coverage under G’s prior plan. 

(ii) In this Example 2, Employer Y’s plan is 
not required to notify G that G will not be 
subject to a preexisting condition exclusion.

Example 3. (i) Individual H is hired by Em-
ployer Z. Employer Z’s group health plan im-
poses a preexisting condition exclusion for 12 
months with respect to new enrollees and 
uses the standard method of determining 
creditable coverage. H develops an urgent 
health condition before receiving a certifi-
cate of prior coverage. H attests to the pe-
riod of prior coverage, presents corrobo-
rating documentation of the coverage period, 
and authorizes the plan to request a certifi-
cate on H’s behalf. 

(ii) In this Example 3, Employer Z’s plan 
must review the evidence presented by H. In 
addition, the plan must make a determina-
tion and notify H regarding any preexisting 
condition exclusion period that applies to H 
(and the basis of such determination) within 
a reasonable time period following receipt of 
the evidence that is consistent with the ur-
gency of H’s health condition (this deter-
mination may be modified as permitted 
under paragraph (d)(2) of this section).

(Approved by the Office of Management and 
Budget under control numbers 1210–0102 and 
1210–0103) 

[62 FR 16941, Apr. 8, 1997; 62 FR 31670, 31692, 
June 10, 1997, as amended at 62 FR 35905, July 
2, 1997. Redesignated at 65 FR 82142, Dec. 27, 
2000]

§ 2590.701–6 Special enrollment peri-
ods. 

(a) Special enrollment for certain indi-
viduals who lose coverage—(1) In general. 
A group health plan, and a health in-
surance issuer offering group health in-
surance coverage in connection with a 
group health plan, is required to per-
mit employees and dependents de-
scribed in paragraph (a) (2), (3), or (4) of 
this section to enroll for coverage 
under the terms of the plan if the con-
ditions in paragraph (a)(5) of this sec-
tion are satisfied and the enrollment is 
requested within the period described 
in paragraph (a)(6) of this section. The 
enrollment is effective at the time de-

scribed in paragraph (a)(7) of this sec-
tion. The special enrollment rights 
under this paragraph (a) apply without 
regard to the dates on which an indi-
vidual would otherwise be able to en-
roll under the plan. 

(2) Special enrollment of an employee 
only. An employee is described in this 
paragraph (a)(2) if the employee is eli-
gible, but not enrolled, for coverage 
under the terms of the plan and, when 
enrollment was previously offered to 
the employee under the plan and was 
declined by the employee, the em-
ployee was covered under another 
group health plan or had other health 
insurance coverage. 

(3) Special enrollment of dependents 
only. A dependent is described in this 
paragraph (a)(3) if the dependent is a 
dependent of an employee participating 
in the plan, the dependent is eligible, 
but not enrolled, for coverage under 
the terms of the plan, and, when enroll-
ment was previously offered under the 
plan and was declined, the dependent 
was covered under another group 
health plan or had other health insur-
ance coverage. 

(4) Special enrollment of both employee 
and dependent. An employee and any 
dependent of the employee are de-
scribed in this paragraph (a)(4) if they 
are eligible, but not enrolled, for cov-
erage under the terms of the plan and, 
when enrollment was previously of-
fered to the employee or dependent 
under the plan and was declined, the 
employee or dependent was covered 
under another group health plan or had 
other health insurance coverage. 

(5) Conditions for special enrollment. 
An employee or dependent is eligible to 
enroll during a special enrollment pe-
riod if each of the following applicable 
conditions is met: 

(i) When the employee declined en-
rollment for the employee or the de-
pendent, the employee stated in writ-
ing that coverage under another group 
health plan or other health insurance 
coverage was the reason for declining 
enrollment. This paragraph (a)(5)(i) ap-
plies only if— 

(A) The plan required such a state-
ment when the employee declined en-
rollment; and 

(B) The employee is provided with 
notice of the requirement to provide 
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the statement in this paragraph 
(a)(5)(i) (and the consequences of the 
employee’s failure to provide the state-
ment) at the time the employee de-
clined enrollment. 

(ii)(A) When the employee declined 
enrollment for the employee or depend-
ent under the plan, the employee or de-
pendent had COBRA continuation cov-
erage under another plan and COBRA 
continuation coverage under that other 
plan has since been exhausted; or 

(B) If the other coverage that applied 
to the employee or dependent when en-
rollment was declined was not under a 
COBRA continuation provision, either 
the other coverage has been terminated 
as a result of loss of eligibility for the 
coverage or employer contributions to-
wards the other coverage has been ter-
minated. For this purpose, loss of eligi-
bility for coverage includes a loss of 
coverage as a result of legal separation, 
divorce, death, termination of employ-
ment, reduction in the number of hours 
of employment, and any loss of eligi-
bility after a period that is measured 
by reference to any of the foregoing. 
Thus, for example, if an employee’s 
coverage ceases following a termi-
nation of employment and the em-
ployee is eligible for but fails to elect 
COBRA continuation coverage, this is 
treated as a loss of eligibility under 
this paragraph (a)(5)(ii)(B). However, 
loss of eligibility does not include a 
loss due to failure of the individual or 
the participant to pay premiums on a 
timely basis or termination of cov-
erage for cause (such as making a 
fraudulent claim or an intentional mis-
representation of a material fact in 
connection with the plan). In addition, 
for purposes of this paragraph 
(a)(5)(ii)(B), employer contributions in-
clude contributions by any current or 
former employer (of the individual or 
another person) that was contributing 
to coverage for the individual. 

(6) Length of special enrollment period. 
The employee is required to request en-
rollment (for the employee or the em-
ployee’s dependent, as described in 
paragraph (a) (2), (3), or (4) of this sec-
tion) not later than 30 days after the 
exhaustion of the other coverage de-
scribed in paragraph (a)(5)(ii)(A) of this 
section or termination of the other 
coverage as a result of the loss of eligi-

bility for the other coverage for items 
described in paragraph (a)(5)(ii)(B) of 
this section or following the termi-
nation of employer contributions to-
ward that other coverage. The plan 
may impose the same requirements 
that apply to employees who are other-
wise eligible under the plan to imme-
diately request enrollment for cov-
erage (e.g., that the request be made in 
writing). 

(7) Effective date of enrollment. Enroll-
ment is effective not later than the 
first day of the first calendar month 
beginning after the date the completed 
request for enrollment is received. 

(b) Special enrollment with respect to 
certain dependent beneficiaries—(1) In 
general. A group health plan that 
makes coverage available with respect 
to dependents of a participant is re-
quired to provide a special enrollment 
period to permit individuals described 
in paragraph (b) (2), (3), (4), (5), or (6) of 
this section to be enrolled for coverage 
under the terms of the plan if the en-
rollment is requested within the time 
period described in paragraph (b)(7) of 
this section. The enrollment is effec-
tive at the time described in paragraph 
(b)(8) of this section. The special en-
rollment rights under this paragraph 
(b) apply without regard to the dates 
on which an individual would otherwise 
be able to enroll under the plan. 

(2) Special enrollment of an employee 
who is eligible but not enrolled. An indi-
vidual is described in this paragraph 
(b)(2) if the individual is an employee 
who is eligible, but not enrolled, for 
coverage under the terms of the plan, 
the individual would be a participant 
but for a prior election by the indi-
vidual not to enroll in the plan during 
a previous enrollment period, and a 
person becomes a dependent of the in-
dividual through marriage, birth, or 
adoption or placement for adoption. 

(3) Special enrollment of a spouse of a 
participant. An individual is described 
in this paragraph (b)(3) if either— 

(i) The individual becomes the spouse 
of a participant; or 

(ii) The individual is a spouse of the 
participant and a child becomes a de-
pendent of the participant through 
birth, adoption or placement for adop-
tion. 
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(4) Special enrollment of an employee 
who is eligible but not enrolled and the 
spouse of such employee. An employee 
who is eligible, but not enrolled, for 
coverage under the terms of the plan, 
and an individual who is a dependent of 
such employee, are described in this 
paragraph (b)(4) if the employee would 
be a participant but for a prior election 
by the employee not to enroll in the 
plan during a previous enrollment pe-
riod, and either— 

(i) The employee and the individual 
become married; or 

(ii) The employee and individual are 
married and a child becomes a depend-
ent of the employee through birth, 
adoption or placement for adoption. 

(5) Special enrollment of a dependent of 
a participant. An individual is described 
in this paragraph (b)(5) if the indi-
vidual is a dependent of a participant 
and the individual becomes a depend-
ent of such participant through mar-
riage, birth, or adoption or placement 
for adoption. 

(6) Special enrollment of an employee 
who is eligible but not enrolled and a new 
dependent. An employee who is eligible, 
but not enrolled, for coverage under 
the terms of the plan, and an indi-
vidual who is a dependent of the em-
ployee, are described in this paragraph 
(b)(6) if the employee would be a par-
ticipant but for a prior election by the 
employee not to enroll in the plan dur-
ing a previous enrollment period, and 
the dependent becomes a dependent of 
the employee through marriage, birth, 
or adoption or placement for adoption. 

(7) Length of special enrollment period. 
The special enrollment period under 
paragraph (b)(1) of this section is a pe-
riod of not less than 30 days and begins 
on the date of the marriage, birth, or 
adoption or placement for adoption 
(except that such period does not begin 
earlier than the date the plan makes 
dependent coverage generally avail-
able). 

(8) Effective date of enrollment. Enroll-
ment is effective— 

(i) In the case of marriage, not later 
than the first day of the first calendar 
month beginning after the date the 
completed request for enrollment is re-
ceived by the plan; 

(ii) In the case of a dependent’s birth, 
the date of such birth; and 

(iii) In the case of a dependent’s 
adoption or placement for adoption, 
the date of such adoption or placement 
for adoption. 

(9) Example. The rules of this para-
graph (b) are illustrated by the fol-
lowing example:

Example. (i) Employee A is hired on Sep-
tember 3, 1998 by Employer X, which has a 
group health plan in which A can elect to en-
roll either for employee-only coverage, for 
employee-plus-spouse coverage, or for family 
coverage, effective on the first day of any 
calendar quarter thereafter. A is married and 
has no children. A does not elect to join Em-
ployer X’s plan (for employee-only coverage, 
employee-plus-spouse coverage, or family 
coverage) on October 1, 1998 or January 1, 
1999. On February 15, 1999, a child is placed 
for adoption with A and A’s spouse. 

(ii) In this Example, the conditions for spe-
cial enrollment of an employee with a new 
dependent under paragraph (b)(2) of this sec-
tion are satisfied, the conditions for special 
enrollment of an employee and a spouse with 
a new dependent under paragraph (b)(4) of 
this section are satisfied, and the conditions 
for special enrollment of an employee and a 
new dependent under paragraph (b)(6) of this 
section are satisfied. Accordingly, Employer 
X’s plan will satisfy this paragraph (b) if and 
only if it allows A to elect, by filing the re-
quired forms by March 16, 1999, to enroll in 
Employer X’s plan either with employee-
only coverage, with employee-plus-spouse 
coverage, or with family coverage, effective 
as of February 15, 1999.

(c) Notice of enrollment rights. On or 
before the time an employee is offered 
the opportunity to enroll in a group 
health plan, the plan is required to pro-
vide the employee with a description of 
the plan’s special enrollment rules 
under this section. For this purpose, 
the plan may use the following model 
description of the special enrollment 
rules under this section:

If you are declining enrollment for your-
self or your dependents (including your 
spouse) because of other health insurance 
coverage, you may in the future be able to 
enroll yourself or your dependents in this 
plan, provided that you request enrollment 
within 30 days after your other coverage 
ends. In addition, if you have a new depend-
ent as a result of marriage, birth, adoption, 
or placement for adoption, you may be able 
to enroll yourself and your dependents, pro-
vided that you request enrollment within 30 
days after the marriage, birth, adoption, or 
placement for adoption.
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(d)(1) Special enrollment date defini-
tion. A special enrollment date for an 
individual means any date in para-
graph (a)(7) or (b)(8) of this section on 
which the individual has a right to 
have enrollment in a group health plan 
become effective under this section. 

(2) Examples. The rules of this section 
are illustrated by the following exam-
ples:

Example 1. (i)(A) Employer Y maintains a 
group health plan that allows employees to 
enroll in the plan either— 

(1) Effective on the first day of employ-
ment by an election filed within three days 
thereafter; 

(2) Effective on any subsequent January 1 
by an election made during the preceding 
months of November or December; or 

(3) Effective as of any special enrollment 
date described in this section. 

(B) Employee B is hired by Employer Y on 
March 15, 1998 and does not elect to enroll in 
Employer Y’s plan until January 31, 1999 
when B loses coverage under another plan. B 
elects to enroll in Employer Y’s plan effec-
tive on February 1, 1999, by filing the com-
pleted request form by January 31, 1999, in 
accordance with the special rule set forth in 
paragraph (a) of this section. 

(ii) In this Example 1, B has enrolled on a 
special enrollment date because the enroll-
ment is effective at a date described in para-
graph (a)(7) of this section.

Example 2. (i) Same facts as Example 1, ex-
cept that B’s loss of coverage under the 
other plan occurs on December 31, 1998 and B 
elect to enroll in Employer Y’s plan effective 
on January 1, 1999 by filing the completed re-
quest form by December 31, 1998, in accord-
ance with the special rule set forth in para-
graph (a) of this section. 

(ii) In this Example 2, B has enrolled on a 
special enrollment date because the enroll-
ment is effective at a date described in para-
graph (a)(7) of this section (even though this 
date is also a regular enrollment date under 
the plan).

(Approved by the Office of Management and 
Budget under control number 1210–0101) 

[62 FR 16941, Apr. 8, 1997; 62 FR 31693, June 10, 
1997, as amended at 62 FR 35905, July 2, 1997. 
Redesignated at 65 FR 82142, Dec. 27, 2000]

§ 2590.701–7 HMO affiliation period as 
alternative to preexisting condition 
exclusion. 

(a) In general. A group health plan of-
fering health insurance coverage 
through an HMO, or an HMO that of-
fers health insurance coverage in con-
nection with a group health plan, may 
impose an affiliation period only if 

each of the requirements in paragraph 
(b) of this section is satisfied. 

(b) Requirements for affiliation period. 
(1) No preexisting condition exclusion 
is imposed with respect to any cov-
erage offered by the HMO in connection 
with the particular group health plan. 

(2) No premium is charged to a par-
ticipant or beneficiary for the affili-
ation period. 

(3) The affiliation period for the HMO 
coverage is applied uniformly without 
regard to any health status-related fac-
tors. 

(4) The affiliation period does not ex-
ceed 2 months (or 3 months in the case 
of a late enrollee). 

(5) The affiliation period begins on 
the enrollment date. 

(6) The affiliation period for enroll-
ment in the HMO under a plan runs 
concurrently with any waiting period. 

(c) Alternatives to affiliation period. An 
HMO may use alternative methods in 
lieu of an affiliation period to address 
adverse selection, as approved by the 
State insurance commissioner or other 
official designated to regulate HMOs. 
Nothing in the part requires a State to 
receive proposals for or approve alter-
natives to affiliation periods.

§ 2590.702 Prohibiting discrimination 
against participants and bene-
ficiaries based on a health factor. 

(a) Health factors. (1) The term health 
factor means, in relation to an indi-
vidual, any of the following health sta-
tus-related factors: 

(i) Health status; 
(ii) Medical condition (including both 

physical and mental illnesses), as de-
fined in § 2590.701–2; 

(iii) Claims experience; 
(iv) Receipt of health care; 
(v) Medical history; 
(vi) Genetic information, as defined 

in § 2590.701–2; 
(vii) Evidence of insurability; or 
(viii) Disability. 
(2) Evidence of insurability in-

cludes— 
(i) Conditions arising out of acts of 

domestic violence; and 
(ii) Participation in activities such 

as motorcycling, snowmobiling, all-ter-
rain vehicle riding, horseback riding, 
skiing, and other similar activities. 
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(3) The decision whether health cov-
erage is elected for an individual (in-
cluding the time chosen to enroll, such 
as under special enrollment or late en-
rollment) is not, itself, within the 
scope of any health factor. (However, 
under § 2590.701–6, a plan or issuer must 
treat special enrollees the same as 
similarly situated individuals who are 
enrolled when first eligible.) 

(b) Prohibited discrimination in rules 
for eligibility—(1) In general—(i) A group 
health plan, and a health insurance 
issuer offering health insurance cov-
erage in connection with a group 
health plan, may not establish any rule 
for eligibility (including continued eli-
gibility) of any individual to enroll for 
benefits under the terms of the plan or 
group health insurance coverage that 
discriminates based on any health fac-
tor that relates to that individual or a 
dependent of that individual. This rule 
is subject to the provisions of para-
graph (b)(2) of this section (explaining 
how this rule applies to benefits), para-
graph (b)(3) of this section (allowing 
plans to impose certain preexisting 
condition exclusions), paragraph (d) of 
this section (containing rules for estab-
lishing groups of similarly situated in-
dividuals), paragraph (e) of this section 
(relating to nonconfinement, actively-
at-work, and other service require-
ments), paragraph (f) of this section 
(relating to bona fide wellness pro-
grams), and paragraph (g) of this sec-
tion (permitting favorable treatment 
of individuals with adverse health fac-
tors). 

(ii) For purposes of this section, rules 
for eligibility include, but are not lim-
ited to, rules relating to— 

(A) Enrollment; 
(B) The effective date of coverage; 
(C) Waiting (or affiliation) periods; 
(D) Late and special enrollment; 
(E) Eligibility for benefit packages 

(including rules for individuals to 
change their selection among benefit 
packages); 

(F) Benefits (including rules relating 
to covered benefits, benefit restric-
tions, and cost-sharing mechanisms 
such as coinsurance, copayments, and 
deductibles), as described in para-
graphs (b)(2) and (3) of this section; 

(G) Continued eligibility; and 

(H) Terminating coverage (including 
disenrollment) of any individual under 
the plan. 

(iii) The rules of this paragraph (b)(1) 
are illustrated by the following exam-
ples:

Example 1. (i) Facts. An employer sponsors 
a group health plan that is available to all 
employees who enroll within the first 30 days 
of their employment. However, employees 
who do not enroll within the first 30 days 
cannot enroll later unless they pass a phys-
ical examination. 

(ii) Conclusion. In this Example 1, the re-
quirement to pass a physical examination in 
order to enroll in the plan is a rule for eligi-
bility that discriminates based on one or 
more health factors and thus violates this 
paragraph (b)(1).

Example 2. (i) Facts. Under an employer’s 
group health plan, employees who enroll dur-
ing the first 30 days of employment (and dur-
ing special enrollment periods) may choose 
between two benefit packages: an indemnity 
option and an HMO option. However, em-
ployees who enroll during late enrollment 
are permitted to enroll only in the HMO op-
tion and only if they provide evidence of 
good health. 

(ii) Conclusion. In this Example 2, the re-
quirement to provide evidence of good health 
in order to be eligible for late enrollment in 
the HMO option is a rule for eligibility that 
discriminates based on one or more health 
factors and thus violates this paragraph 
(b)(1). However, if the plan did not require 
evidence of good health but limited late en-
rollees to the HMO option, the plan’s rules 
for eligibility would not discriminate based 
on any health factor, and thus would not vio-
late this paragraph (b)(1), because the time 
an individual chooses to enroll is not, itself, 
within the scope of any health factor.

Example 3. (i) Facts. Under an employer’s 
group health plan, all employees generally 
may enroll within the first 30 days of em-
ployment. However, individuals who partici-
pate in certain recreational activities, in-
cluding motorcycling, are excluded from cov-
erage. 

(ii) Conclusion. In this Example 3, excluding 
from the plan individuals who participate in 
recreational activities, such as 
motorcycling, is a rule for eligibility that 
discriminates based on one more health fac-
tors and thus violates this paragraph (b)(1).

Example 4. (i) Facts. A group health plan 
applies for a group health policy offered by 
an issuer. As part of the application, the 
issuer receives health information about in-
dividuals to be covered under the plan. Indi-
vidual A is an employee of the employer 
maintaining the plan. A and A’s dependents 
have a history of high health claims. Based 
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on the information about A and A’s depend-
ents, the issuer excludes A and A’s depend-
ents from the group policy it offers to the 
employer. 

(ii) Conclusion. In this Example 4, the 
issuer’s exclusion of A and A’s dependents 
from coverage is a rule for eligibility that 
discriminates based on one or more health 
factors, and thus violates this paragraph 
(b)(1). (If the employer is a small employer 
under 45 CFR 144.103 (generally, an employer 
with 50 or fewer employees), the issuer also 
may violate 45 CFR 146.150, which requires 
issuers to offer all the policies they sell in 
the small group market on a guaranteed 
available basis to all small employers and to 
accept every eligible individual in every 
small employer group.) If the plan provides 
coverage through this policy and does not 
provide equivalent coverage for A and A’s de-
pendents through other means, the plan will 
also violate this paragraph (b)(1).

(2) Application to benefits—(i) General 
rule—(A) Under this section, a group 
health plan or group health insurance 
issuer is not required to provide cov-
erage for any particular benefit to any 
group of similarly situated individuals. 

(B) However, benefits provided under 
a plan or through group health insur-
ance coverage must be uniformly avail-
able to all similarly situated individ-
uals (as described in paragraph (d) of 
this section). Likewise, any restriction 
on a benefit or benefits must apply uni-
formly to all similarly situated indi-
viduals and must not be directed at in-
dividual participants or beneficiaries 
based on any health factor of the par-
ticipants or beneficiaries (determined 
based on all the relevant facts and cir-
cumstances). Thus, for example, a plan 
or issuer may limit or exclude benefits 
in relation to a specific disease or con-
dition, limit or exclude benefits for 
certain types of treatments or drugs, 
or limit or exclude benefits based on a 
determination of whether the benefits 
are experimental or not medically nec-
essary, but only if the benefit limita-
tion or exclusion applies uniformly to 
all similarly situated individuals and is 
not directed at individual participants 
or beneficiaries based on any health 
factor of the participants or bene-
ficiaries. In addition, a plan or issuer 
may impose annual, lifetime, or other 
limits on benefits and may require the 
satisfaction of a deductible, copay-
ment, coinsurance, or other cost-shar-
ing requirement in order to obtain a 

benefit if the limit or cost-sharing re-
quirement applies uniformly to all 
similarly situated individuals and is 
not directed at individual participants 
or beneficiaries based on any health 
factor of the participants or bene-
ficiaries. In the case of a cost-sharing 
requirement, see also paragraph 
(b)(2)(ii) of this section, which permits 
variances in the application of a cost-
sharing mechanism made available 
under a bona fide wellness program. 
(Whether any plan provision or prac-
tice with respect to benefits complies 
with this paragraph (b)(2)(i) does not 
affect whether the provision or prac-
tice is permitted under any other pro-
vision of the Act, the Americans with 
Disabilities Act, or any other law, 
whether State or federal.) 

(C) For purposes of this paragraph 
(b)(2)(i), a plan amendment applicable 
to all individuals in one or more groups 
of similarly situated individuals under 
the plan and made effective no earlier 
than the first day of the first plan year 
after the amendment is adopted is not 
considered to be directed at any indi-
vidual participants or beneficiaries. 

(D) The rules of this paragraph 
(b)(2)(i) are illustrated by the following 
examples:

Example 1. (i) Facts. A group health plan 
applies a $500,000 lifetime limit on all bene-
fits to each participant or beneficiary cov-
ered under the plan. The limit is not directed 
at individual participants or beneficiaries. 

(ii) Conclusion. In this Example 1, the limit 
does not violate this paragraph (b)(2)(i) be-
cause $500,000 of benefits are available uni-
formly to each participant and beneficiary 
under the plan and because the limit is ap-
plied uniformly to all participants and bene-
ficiaries and is not directed at individual 
participants or beneficiaries.

Example 2. (i) Facts. A group health plan 
has a $2 million lifetime limit on all benefits 
(and no other lifetime limits) for partici-
pants covered under the plan. Participant B 
files a claim for the treatment of AIDS. At 
the next corporate board meeting of the plan 
sponsor, the claim is discussed. Shortly 
thereafter, the plan is modified to impose a 
$10,000 lifetime limit on benefits for the 
treatment of AIDS, effective before the be-
ginning of the next plan year. 

(ii) Conclusion. Under the facts of this Ex-
ample 2, the plan violates this paragraph 
(b)(2)(i) because the plan modification is di-
rected at B based on B’s claim.

Example 3. (i) A group health plan applies 
for a group health policy offered by an 
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issuer. Individual C is covered under the plan 
and has an adverse health condition. As part 
of the application, the issuer receives health 
information about the individuals to be cov-
ered, including information about C ’s ad-
verse health condition. The policy form of-
fered by the issuer generally provides bene-
fits for the adverse health condition that C 
has, but in this case the issuer offers the 
plan a policy modified by a rider that ex-
cludes benefits for C for that condition. The 
exclusionary rider is made effective the first 
day of the next plan year. 

(ii) Conclusion. In this Example 3, the issuer 
violates this paragraph (b)(2)(i) because ben-
efits for C ’s condition are available to other 
individuals in the group of similarly situated 
individuals that includes C but are not avail-
able to C. Thus, the benefits are not uni-
formly available to all similarly situated in-
dividuals. Even though the exclusionary 
rider is made effective the first day of the 
next plan year, because the rider does not 
apply to all similarly situated individuals, 
the issuer violates this paragraph (b)(2)(i).

Example 4. (i) Facts. A group health plan 
has a $2,000 lifetime limit for the treatment 
of temporomandibular joint syndrome 
(TMJ). The limit is applied uniformly to all 
similarly situated individuals and is not di-
rected at individual participants or bene-
ficiaries. 

(ii) Conclusion. In this Example 4, the limit 
does not violate this paragraph (b)(2)(i) be-
cause $2000 of benefits for the treatment of 
TMJ are available uniformly to all similarly 
situated individuals and a plan may limit 
benefits covered in relation to a specific dis-
ease or condition if the limit applies uni-
formly to all similarly situated individuals 
and is not directed at individual participants 
or beneficiaries.

Example 5. (i) Facts. A group health plan 
applies a $2 million lifetime limit on all ben-
efits. However, the $2 million lifetime limit 
is reduced to $10,000 for any participant or 
beneficiary covered under the plan who has a 
congenital heart defect. 

(ii) Conclusion. In this Example 5, the lower 
lifetime limit for participants and bene-
ficiaries with a congenital heart defect vio-
lates this paragraph (b)(2)(i) because benefits 
under the plan are not uniformly available 
to all similarly situated individuals and the 
plan’s lifetime limit on benefits does not 
apply uniformly to all similarly situated in-
dividuals.

Example 6. (i) Facts. A group health plan 
limits benefits for prescription drugs to 
those listed on a drug formulary. The limit 
is applied uniformly to all similarly situated 
individuals and is not directed at individual 
participants or beneficiaries. 

(ii) Conclusion. In this Example 6, the exclu-
sion from coverage of drugs not listed on the 
drug formulary does not violate this para-
graph (b)(2)(i) because benefits for prescrip-

tion drugs listed on the formulary are uni-
formly available to all similarly situated in-
dividuals and because the exclusion of drugs 
not listed on the formulary applies uni-
formly to all similarly situated individuals 
and is not directed at individual participants 
or beneficiaries.

Example 7. (i) Facts. Under a group health 
plan, doctor visits are generally subject to a 
$250 annual deductible and 20 percent coin-
surance requirement. However, prenatal doc-
tor visits are not subject to any deductible 
or coinsurance requirement. These rules are 
applied uniformly to all similarly situated 
individuals and are not directed at indi-
vidual participants or beneficiaries. 

(ii) Conclusion. In this Example 7, imposing 
different deductible and coinsurance require-
ments for prenatal doctor visits and other 
visits does not violate this paragraph (b)(2)(i) 
because a plan may establish different 
deductibles or coinsurance requirements for 
different services if the deductible or coin-
surance requirement is applied uniformly to 
all similarly situated individuals and is not 
directed at individual participants or bene-
ficiaries.

(ii) Cost-sharing mechanisms and 
wellness programs. A group health plan 
or group health insurance coverage 
with a cost-sharing mechanism (such 
as a deductible, copayment, or coinsur-
ance) that requires a higher payment 
from an individual, based on a health 
factor of that individual or a dependent 
of that individual, than for a similarly 
situated individual under the plan (and 
thus does not apply uniformly to all 
similarly situated individuals) does not 
violate the requirements of this para-
graph (b)(2) if the payment differential 
is based on whether an individual has 
complied with the requirements of a 
bona fide wellness program. 

(iii) Specific rule relating to source-of-
injury exclusions—(A) If a group health 
plan or group health insurance cov-
erage generally provides benefits for a 
type of injury, the plan or issuer may 
not deny benefits otherwise provided 
for treatment of the injury if the in-
jury results from an act of domestic vi-
olence or a medical condition (includ-
ing both physical and mental health 
conditions). 

(B) The rules of this paragraph 
(b)(2)(iii) are illustrated by the fol-
lowing examples:

Example 1. (i) Facts. A group health plan 
generally provides medical/surgical benefits, 
including benefits for hospital stays, that 
are medically necessary. However, the plan 
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excludes benefits for self-inflicted injuries or 
injuries sustained in connection with at-
tempted suicide. Individual D suffers from 
depression and attempts suicide. As a result, 
D sustains injuries and is hospitalized for 
treatment of the injuries. Pursuant to the 
exclusion, the plan denies D benefits for 
treatment of the injuries. 

(ii) Conclusion. In this Example 1, the sui-
cide attempt is the result of a medical condi-
tion (depression). Accordingly, the denial of 
benefits for the treatments of D’s injuries 
violates the requirements of this paragraph 
(b)(2)(iii) because the plan provision excludes 
benefits for treatment of an injury resulting 
from a medical condition.

Example 2. (i) Facts. A group health plan 
provides benefits for head injuries generally. 
The plan also has a general exclusion for any 
injury sustained while participating in any 
of a number of recreational activities, in-
cluding bungee jumping. However, this ex-
clusion does not apply to any injury that re-
sults from a medical condition (nor from do-
mestic violence). Participant E sustains a 
head injury while bungee jumping. The in-
jury did not result from a medical condition 
(nor from domestic violence). Accordingly, 
the plan denies benefits for E’s head injury. 

(ii) Conclusion. In this Example 2, the plan 
provision that denies benefits based on the 
source of an injury does not restrict benefits 
based on an act of domestic violence or any 
medical condition. Therefore, the provision 
is permissible under this paragraph (b)(2)(iii) 
and does not violate this section. (However, 
if the plan did not allow E to enroll in the 
plan (or applied different rules for eligibility 
to E) because E frequently participates in 
bungee jumping, the plan would violate para-
graph (b)(1) of this section.)

(3) Relationship to § 2590.701–3. (i) A 
preexisting condition exclusion is per-
mitted under this section if it — 

(A) Complies with § 2590.701–3; 
(B) Applies uniformly to all similarly 

situated individuals (as described in 
paragraph (d) of this section); and 

(C) Is not directed at individual par-
ticipants or beneficiaries based on any 
health factor of the participants or 
beneficiaries. For purposes of this para-
graph (b)(3)(i)(C), a plan amendment re-
lating to a preexisting condition exclu-
sion applicable to all individuals in one 
or more groups of similarly situated in-
dividuals under the plan and made ef-
fective no earlier than the first day of 
the first plan year after the amend-
ment is adopted is not considered to be 
directed at any individual participants 
or beneficiaries. 

(ii) The rules of this paragraph (b)(3) 
are illustrated by the following exam-
ples:

Example 1. (i) Facts. A group health plan 
imposes a preexisting condition exclusion on 
all individuals enrolled in the plan. The ex-
clusion applies to conditions for which med-
ical advice, diagnosis, care, or treatment was 
recommended or received within the six-
month period ending on an individual’s en-
rollment date. In addition, the exclusion 
generally extends for 12 months after an in-
dividual’s enrollment date, but this 12-month 
period is offset by the number of days of an 
individual’s creditable coverage in accord-
ance with § 2590.701–3. There is nothing to in-
dicate that the exclusion is directed at indi-
vidual participants or beneficiaries. 

(ii) Conclusion. In this Example 1, even 
though the plan’s preexisting condition ex-
clusion discriminates against individuals 
based on one or more health factors, the pre-
existing condition exclusion does not violate 
this section because it applies uniformly to 
all similarly situated individuals, is not di-
rected at individual participants or bene-
ficiaries, and complies with § 2590.701–3 (that 
is, the requirements relating to the six-
month look-back period, the 12-month (or 18-
month) maximum exclusion period, and the 
creditable coverage offset).

Example 2. (i) Facts. A group health plan ex-
cludes coverage for conditions with respect 
to which medical advice, diagnosis, care, or 
treatment was recommended or received 
within the six-month period ending on an in-
dividual’s enrollment date. Under the plan, 
the preexisting condition exclusion generally 
extends for 12 months, offset by creditable 
coverage. However, if an individual has no 
claims in the first six months following en-
rollment, the remainder of the exclusion pe-
riod is waived. 

(ii) Conclusion. In this Example 2, the plan’s 
preexisting condition exclusions violate this 
section because they do not meet the re-
quirements of this paragraph (b)(3); specifi-
cally, they do not apply uniformly to all 
similarly situated individuals. The plan pro-
visions do not apply uniformly to all simi-
larly situated individuals because individ-
uals who have medical claims during the 
first six months following enrollment are not 
treated the same as similarly situated indi-
viduals with no claims during that period. 
(Under paragraph (d) of this section, the 
groups cannot be treated as two separate 
groups of similarly situated individuals be-
cause the distinction is based on a health 
factor.)

(c) Prohibited discrimination in pre-
miums or contributions—(1) In gen-
eral—(i) A group health plan, and a 
health insurance issuer offering health 
insurance coverage in connection with 
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a group health plan, may not require 
an individual, as a condition of enroll-
ment or continued enrollment under 
the plan or group health insurance cov-
erage, to pay a premium or contribu-
tion that is greater than the premium 
or contribution for a similarly situated 
individual (described in paragraph (d) 
of this section) enrolled in the plan or 
group health insurance coverage based 
on any health factor that relates to the 
individual or a dependent of the indi-
vidual. 

(ii) Discounts, rebates, payments in 
kind, and any other premium differen-
tial mechanisms are taken into ac-
count in determining an individual’s 
premium or contribution rate. (For 
rules relating to cost-sharing mecha-
nisms, see paragraph (b)(2) of this sec-
tion (addressing benefits).) 

(2) Rules relating to premium rates—(i) 
Group rating based on health factors not 
restricted under this section. Nothing in 
this section restricts the aggregate 
amount that an employer may be 
charged for coverage under a group 
health plan. 

(ii) List billing based on a health factor 
prohibited. However, a group health in-
surance issuer, or a group health plan, 
may not quote or charge an employer 
(or an individual) a different premium 
for an individual in a group of simi-
larly situated individuals based on a 
health factor. (But see paragraph (g) of 
this section permitting favorable treat-
ment of individuals with adverse 
health factors.) 

(iii) Examples. The rules of this para-
graph (c)(2) are illustrated by the fol-
lowing examples:

Example 1. (i) Facts. An employer sponsors 
a group health plan and purchases coverage 
from a health insurance issuer. In order to 
determine the premium rate for the upcom-
ing plan year, the issuer reviews the claims 
experience of individuals covered under the 
plan. The issuer finds that Individual F had 
significantly higher claims experience than 
similarly situated individuals in the plan. 
The issuer quotes the plan a higher per-par-
ticipant rate because of F ’s claims experi-
ence. 

(ii) Conclusion. In this Example 1, the issuer 
does not violate the provisions of this para-
graph (c)(2) because the issuer blends the 
rate so that the employer is not quoted a 
higher rate for F than for a similarly situ-
ated individual based on F ’s claims experi-
ence.

Example 2. (i) Facts. Same facts as Example 
1, except that the issuer quotes the employer 
a higher premium rate for F, because of F ’s 
claims experience, than for a similarly situ-
ated individual. 

(ii) Conclusion. In this Example 2, the issuer 
violates this paragraph (c)(2). Moreover, even 
if the plan purchased the policy based on the 
quote but did not require a higher partici-
pant contribution for F than for a similarly 
situated individual, the issuer would still 
violate this paragraph (c)(2) (but in such a 
case the plan would not violate this para-
graph (c)(2)).

(3) Exception for bona fide wellness pro-
grams. Notwithstanding paragraphs 
(c)(1) and (2) of this section, a plan may 
establish a premium or contribution 
differential based on whether an indi-
vidual has complied with the require-
ments of a bona fide wellness program. 

(d) Similarly situated individuals. The 
requirements of this section apply only 
within a group of individuals who are 
treated as similarly situated individ-
uals. A plan or issuer may treat par-
ticipants as a group of similarly situ-
ated individuals separate from bene-
ficiaries. In addition, participants may 
be treated as two or more distinct 
groups of similarly situated individuals 
and beneficiaries may be treated as two 
or more distinct groups of similarly 
situated individuals in accordance with 
the rules of this paragraph (d). More-
over, if individuals have a choice of two 
or more benefit packages, individuals 
choosing one benefit package may be 
treated as one or more groups of simi-
larly situated individuals distinct from 
individuals choosing another benefit 
package. 

(1) Participants. Subject to paragraph 
(d)(3) of this section, a plan or issuer 
may treat participants as two or more 
distinct groups of similarly situated in-
dividuals if the distinction between or 
among the groups of participants is 
based on a bona fide employment-based 
classification consistent with the em-
ployer’s usual business practice. 
Whether an employment-based classi-
fication is bona fide is determined on 
the basis of all the relevant facts and 
circumstances. Relevant facts and cir-
cumstances include whether the em-
ployer uses the classification for pur-
poses independent of qualification for 
health coverage (for example, deter-
mining eligibility for other employee 
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benefits or determining other terms of 
employment). Subject to paragraph 
(d)(3) of this section, examples of clas-
sifications that, based on all the rel-
evant facts and circumstances, may be 
bona fide include full-time versus part-
time status, different geographic loca-
tion, membership in a collective bar-
gaining unit, date of hire, length of 
service, current employee versus 
former employee status, and different 
occupations. However, a classification 
based on any health factor is not a 
bona fide employment-based classifica-
tion, unless the requirements of para-
graph (g) of this section are satisfied 
(permitting favorable treatment of in-
dividuals with adverse health factors). 

(2) Beneficiaries—(i) Subject to para-
graph (d)(3) of this section, a plan or 
issuer may treat beneficiaries as two or 
more distinct groups of similarly situ-
ated individuals if the distinction be-
tween or among the groups of bene-
ficiaries is based on any of the fol-
lowing factors: 

(A) A bona fide employment-based 
classification of the participant 
through whom the beneficiary is re-
ceiving coverage; 

(B) Relationship to the participant 
(e.g., as a spouse or as a dependent 
child); 

(C) Marital status; 
(D) With respect to children of a par-

ticipant, age or student status; or 
(E) Any other factor if the factor is 

not a health factor. 
(ii) Paragraph (d)(2)(i) of this section 

does not prevent more favorable treat-
ment of individuals with adverse 
health factors in accordance with para-
graph (g) of this section. 

(3) Discrimination directed at individ-
uals. Notwithstanding paragraphs (d)(1) 
and (2) of this section, if the creation 
or modification of an employment or 
coverage classification is directed at 
individual participants or beneficiaries 
based on any health factor of the par-
ticipants or beneficiaries, the classi-
fication is not permitted under this 
paragraph (d), unless it is permitted 
under paragraph (g) of this section 
(permitting favorable treatment of in-
dividuals with adverse health factors). 
Thus, if an employer modified an em-
ployment-based classification to single 
out, based on a health factor, indi-

vidual participants and beneficiaries 
and deny them health coverage, the 
new classification would not be per-
mitted under this section. 

(4) Examples. The rules of this para-
graph (d) are illustrated by the fol-
lowing examples:

Example 1. (i) Facts. An employer sponsors 
a group health plan for full-time employees 
only. Under the plan (consistent with the 
employer’s ususal business practice), em-
ployees who normally work at least 30 hours 
per week are considered to be working full-
time. Other employees are considered to be 
working part-time. There is no evidence to 
suggest that the classification is directed at 
individual participants or beneficiaries. 

(ii) Conclusion. In this Example 1, treating 
the full-time and part-time employees as two 
separate groups of similarly situated individ-
uals is permitted under this paragraph (d) 
because the classification is bona fide and is 
not directed at individual participants or 
beneficiaries.

Example 2. (i) Facts. Under a group health 
plan, coverage is made available to employ-
ees, their spouses, and their dependent chil-
dren. However, coverage is made available to 
a dependent child only if the dependent child 
is under age 19 (or under age 25 if the child 
is continuously enrolled full-time in an in-
stitution of higher learning (full-time stu-
dents)). There is no evidence to suggest that 
these classifications are directed at indi-
vidual participants or beneficiaries. 

(ii) Conclusion. In this Example 2, treating 
spouses and dependent children differently 
by imposing an age limitation on dependent 
children, but not on spouses, is permitted 
under this paragraph (d). Specifically, the 
distinction between spouses and dependent 
children is permitted under paragraph (d)(2) 
of this section and is not prohibited under 
paragraph (d)(3) of this section because it is 
not directed at individual participants or 
beneficiaries. It is also permissible to treat 
dependent children who are under age 19 (or 
full-time students under age 25) as a group of 
similarly situated individuals separate from 
those who are age 25 or older (or age 19 or 
older if they are not full-time students) be-
cause the classification is permitted under 
paragraph (d)(2) of this section and is not di-
rected at individual participants or bene-
ficiaries.

Example 3. (i) Facts. A university sponsors 
a group health plan that provides one health 
benefit package to faculty and another 
health benefit package to other staff. Fac-
ulty and staff are treated differently with re-
spect to other employee benefits such as re-
tirement benefits and leaves of absence. 
There is no evidence to suggest that the dis-
tinction is directed at individual partici-
pants or beneficiaries. 
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(ii) Conclusion. In this Example 3, the classi-
fication is permitted under this paragraph 
(d) because there is a distinction based on a 
bona fide employment-based classification 
consistent with the employer’s usual busi-
ness practice and the distinction is not di-
rected at individual participants and bene-
ficiaries.

Example 4. (i) Facts. An employer sponsors 
a group health plan that is available to all 
current employees. Former employees may 
also be eligible, but only if they complete a 
specified number of years of service, are en-
rolled under the plan at the time of termi-
nation of employment, and are continuously 
enrolled from that date. There is no evidence 
to suggest that these distinctions are di-
rected at individual participants or bene-
ficiaries. 

(ii) Conclusion. In this Example 4, imposing 
additional eligibility requirements on former 
employees is permitted because a classifica-
tion that distinguishes between current and 
former employees is a bona fide employ-
ment-based classification that is permitted 
under this paragraph (d), provided that it is 
not directed at individual participants or 
beneficiaries. In addition, it is permissible to 
distinguish between former employees who 
satisfy the service requirement and those 
who do not, provided that the distinction is 
not directed at individual participants or 
beneficiaries. (However, former employees 
who do not satisfy the eligibility criteria 
may, nonetheless, be eligible for continued 
coverage pursuant to a COBRA continuation 
provision or similar State law.)

Example 5. (i) Facts. An employer sponsors 
a group health plan that provides the same 
benefit package to all seven employees of the 
employer. Six of the seven employees have 
the same job title and responsibilities, but 
Employee G has a different job title and dif-
ferent responsibilities. After G files an ex-
pensive claim for benefits under the plan, 
coverage under the plan is modified so that 
employees with G’s job title receive a dif-
ferent benefit package that includes a lower 
lifetime dollar limit than in the benefit 
package made available to the other six em-
ployees. 

(ii) Conclusion. Under the facts of this Ex-
ample 5, changing the coverage classification 
for G based on the existing employment clas-
sification for G is not permitted under this 
paragraph (d) because the creation of the 
new coverage classification for G is directed 
at G based on one or more health factors.

(e) Nonconfinement and actively-at-
work provisions—(1) Nonconfinement pro-
visions—(i) General rule. Under the 
rules of paragraphs (b) and (c) of this 
section, a plan or issuer may not estab-
lish a rule for eligibility (as described 
in paragraph (b)(1)(ii) of this section) 

or set any individual’s premium or con-
tribution rate based on whether an in-
dividual is confined to a hospital or 
other health care institution. In addi-
tion, under the rules of paragraphs (b) 
and (c) of this section, a plan or issuer 
may not establish a rule for eligibility 
or set any individual’s premium or con-
tribution rate based on an individual’s 
ability to engage in normal life activi-
ties, except to the extent permitted 
under paragraphs (e)(2)(ii) and (3) of 
this section (permitting plans and 
issuers, under certain circumstances, 
to distinguish among employees based 
on the performance of services). 

(ii) Examples. The rules of this para-
graph (e)(1) are illustrated by the fol-
lowing examples:

Example 1. (i) Facts. Under a group health 
plan, coverage for employees and their de-
pendents generally becomes effective on the 
first day of employment. However, coverage 
for a dependent who is confined to a hospital 
or other health care institution does not be-
come effective until the confinement ends. 

(ii) Conclusion. In this Example 1, the plan 
violates this paragraph (e)(1) because the 
plan delays the effective date of coverage for 
dependents based on confinement to a hos-
pital or other health care institution.

Example 2. (i) Facts. In previous years, a 
group health plan has provided coverage 
through a group health insurance policy of-
fered by Issuer M. However, for the current 
year, the plan provides coverage through a 
group health insurance policy offered by 
Issuer N. Under Issuer N’s policy, items and 
services provided in connection with the con-
finement of a dependent to a hospital or 
other health care institution are not covered 
if the confinement is covered under an exten-
sion of benefits clause from a previous health 
insurance issuer. 

(ii) Conclusion. In this Example 2, Issuer N 
violates this paragraph (e)(1) because the 
group health insurance coverage restricts 
benefits (a rule for eligibility under para-
graph (b)(1)) based on whether a dependent is 
confined to a hospital or other health care 
institution that is covered under an exten-
sion of benefits clause from a previous 
issuer. This section does not affect any obli-
gation Issuer M may have under applicable 
State law to provide any extension of bene-
fits and does not affect any State law gov-
erning coordination of benefits.

(2) Actively-at-work and continuous 
service provisions—(i) General rule—(A) 
Under the rules of paragraphs (b) and 
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(c) of this section and subject to the ex-
ception for the first day of work de-
scribed in paragraph (e)(2)(ii) of this 
section, a plan or issuer may not estab-
lish a rule for eligibility (as described 
in paragraph (b)(1)(ii) of this section) 
or set any individual’s premium or con-
tribution rate based on whether an in-
dividual is actively at work (including 
whether an individual is continuously 
employed), unless absence from work 
due to any health factor (such as being 
absent from work on sick leave) is 
treated, for purposes of the plan or 
health insurance coverage, as being ac-
tively at work. 

(B) The rules of this paragraph 
(e)(2)(i) are illustrated by the following 
examples:

Example 1. (i) Facts. Under a group health 
plan, an employee generally becomes eligible 
to enroll 30 days after the first day of em-
ployment. However, if the employee is not 
actively at work on the first day after the 
end of the 30-day period, then eligibility for 
enrollment is delayed until the first day the 
employee is actively at work. 

(ii) Conclusion. In this Example 1, the plan 
violates this paragraph (e)(2) (and thus also 
violates paragraph (b) of this section). How-
ever, the plan would not violate paragraph 
(e)(2) or (b) of this section if, under the plan, 
an absence due to any health factor is con-
sidered being actively at work.

Example 2. (i) Facts. Under a group health 
plan, coverage for an employee becomes ef-
fective after 90 days of continuous service; 
that is, if an employee is absent from work 
(for any reason) before completing 90 days of 
service, the beginning of the 90-day period is 
measured from the day the employee returns 
to work (without any credit for service be-
fore the absence). 

(ii) Conclusion. In this Example 2, the plan 
violates this paragraph (e)(2) (and thus also 
paragraph (b) of this section) because the 90-
day continuous service requirement is a rule 
for eligibility based on whether an individual 
is actively at work. However, the plan would 
not violate this paragraph (e)(2) or paragraph 
(b) of this section if, under the plan, an ab-
sence due to any health factor is not consid-
ered an absence for purposes of measuring 90 
days of continuous service.

(ii) Exception for the first day of 
work—(A) Notwithstanding the general 
rule in paragraph (e)(2)(i) of this sec-
tion, a plan or issuer may establish a 
rule for eligibility that requires an in-
dividual to begin work for the em-
ployer sponsoring the plan (or, in the 
case of a multiemployer plan, to begin 

a job in covered employment) before 
coverage becomes effective, provided 
that such a rule for eligibility applies 
regardless of the reason for the ab-
sence. 

(B) The rules of this paragraph 
(e)(2)(ii) are illustrated by the fol-
lowing examples:

Example 1. (i) Facts. Under the eligibility 
provision of a group health plan, coverage 
for new employees becomes effective on the 
first day that the employee reports to work. 
Individual H is scheduled to begin work on 
August 3. However, H is unable to begin work 
on that day because of illness. H begins 
working on August 4, and H’s coverage is ef-
fective on August 4. 

(ii) Conclusion. In this Example 1, the plan 
provision does not violate this section. How-
ever, if coverage for individuals who do not 
report to work on the first day they were 
scheduled to work for a reason unrelated to 
a health factor (such as vacation or bereave-
ment) becomes effective on the first day 
they were scheduled to work, then the plan 
would violate this section.

Example 2. (i) Facts. Under a group health 
plan, coverage for new employees becomes 
effective on the first day of the month fol-
lowing the employee’s first day of work, re-
gardless of whether the employee is actively 
at work on the first day of the month. Indi-
vidual J is scheduled to begin work on March 
24. However, J is unable to begin work on 
March 24 because of illness. J begins working 
on April 7 and J’s coverage is effective May 
1. 

(ii) Conclusion. In this Example 2, the plan 
provision does not violate this section. How-
ever, as in Example 1, if coverage for individ-
uals absent from work for reasons unrelated 
to a health factor became effective despite 
their absence, then the plan would violate 
this section.

(3) Relationship to plan provisions de-
fining similarly situated individuals—(i) 
Notwithstanding the rules of para-
graphs (e)(1) and (2) of this section, a 
plan or issuer may establish rules for 
eligibility or set any individual’s pre-
mium or contribution rate in accord-
ance with the rules relating to simi-
larly situated individuals in paragraph 
(d) of this section. Accordingly, a plan 
or issuer may distinguish in rules for 
eligibility under the plan between full-
time and part-time employees, between 
permanent and temporary or seasonal 
employees, between current and former 
employees, and between employees cur-
rently performing services and employ-
ees no longer performing services for 
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the employer, subject to paragraph (d) 
of this section. However, other federal 
or State laws (including the COBRA 
continuation provisions and the Fam-
ily and Medical Leave Act of 1993) may 
require an employee or the employee’s 
dependents to be offered coverage and 
set limits on the premium or contribu-
tion rate even though the employee is 
not performing services. 

(ii) The rules of this paragraph (e)(3) 
are illustrated by the following exam-
ples:

Example 1. (i) Facts. Under a group health 
plan, employees are eligible for coverage if 
they perform services for the employer for 30 
or more hours per week or if they are on paid 
leave (such as vacation, sick, or bereavement 
leave). Employees on unpaid leave are treat-
ed as a separate group of similarly situated 
individuals in accordance with the rules of 
paragraph (d) of this section. 

(ii) Conclusion. In this Example 1, the plan 
provisions do not violate this section. How-
ever, if the plan treated individuals per-
forming services for the employer for 30 or 
more hours per week, individuals on vaca-
tion leave, and individuals on bereavement 
leave as a group of similarly situated indi-
viduals separate from individuals on sick 
leave, the plan would violate this paragraph 
(e) (and thus also would violate paragraph (b) 
of this section) because groups of similarly 
situated individuals cannot be established 
based on a health factor (including the tak-
ing of sick leave) under paragraph (d) of this 
section.

Example 2. (i) Facts. To be eligible for cov-
erage under a bona fide collectively bar-
gained group health plan in the current cal-
endar quarter, the plan requires an indi-
vidual to have worked 250 hours in covered 
employment during the three-month period 
that ends one month before the beginning of 
the current calendar quarter. The distinction 
between employees working at least 250 
hours and those working less than 250 hours 
in the earlier three-month period is not di-
rected at individual participants or bene-
ficiaries based on any health factor of the 
participants or beneficiaries. 

(ii) Conclusion. In this Example 2, the plan 
provision does not violate this section be-
cause, under the rules for similarly situated 
individuals allowing full-time employees to 
be treated differently than part-time em-
ployees, employees who work at least 250 
hours in a three-month period can be treated 
differently than employees who fail to work 
250 hours in that period. The result would be 
the same if the plan permitted individuals to 
apply excess hours from previous periods to 
satisfy the requirement for the current quar-
ter.

Example 3. (i) Facts. Under a group health 
plan, coverage of an employee is terminated 
when the individual’s employment is termi-
nated, in accordance with the rules of para-
graph (d) of this section. Employee B has 
been covered under the plan. B experiences a 
disabling illness that prevents B from work-
ing. B takes a leave of absence under the 
Family and Medical Leave Act of 1993. At the 
end of such leave, B terminates employment 
and consequently loses coverage under the 
plan. (This termination of coverage is with-
out regard to whatever rights the employee 
(or members of the employee’s family) may 
have for COBRA continuation coverage.) 

(ii) Conclusion. In this Example 3, the plan 
provision terminating B’s coverage upon B’s 
termination of employment does not violate 
this section.

Example 4. (i) Facts. Under a group health 
plan, coverage of an employee is terminated 
when the employee ceases to perform serv-
ices for the employer sponsoring the plan, in 
accordance with the rules of paragraph (d) of 
this section. Employee C is laid off for three 
months. When the layoff begins, C ’s cov-
erage under the plan is terminated. (This 
termination of coverage is without regard to 
whatever rights the employee (or members of 
the employee’s family) may have for COBRA 
continuation coverage.) 

(ii) Conclusion. In this Example 4, the plan 
provision terminating C ’s coverage upon the 
cessation of C ’s performance of services does 
not violate this section.

(f) Bona fide wellness programs. [Re-
served.] 

(g) More favorable treatment of individ-
uals with adverse health factors per-
mitted—(1) In rules for eligibility—(i) 
Nothing in this section prevents a 
group health plan or group health in-
surance issuer from establishing more 
favorable rules for eligibility (de-
scribed in paragraph (b)(1) of this sec-
tion) for individuals with an adverse 
health factor, such as disability, than 
for individuals without the adverse 
health factor. Moreover, nothing in 
this section prevents a plan or issuer 
from charging a higher premium or 
contribution with respect to individ-
uals with an adverse health factor if 
they would not be eligible for the cov-
erage were it not for the adverse health 
factor. (However, other laws, including 
State insurance laws, may set or limit 
premium rates; these laws are not af-
fected by this section.) 

(ii) The rules of this paragraph (g)(1) 
are illustrated by the following exam-
ples:

VerDate Sep<04>2002 09:01 Sep 13, 2002 Jkt 197111 PO 00000 Frm 00620 Fmt 8010 Sfmt 8010 Y:\SGML\197111T.XXX 197111T



621

Pension and Welfare Benefits Admin., Labor § 2590.702

Example 1. (i) Facts. An employer sponsors 
a group health plan that generally is avail-
able to employees, spouses of employees, and 
dependent children until age 23. However, de-
pendent children who are disabled are eligi-
ble for coverage beyond age 23. 

(ii) Conclusion. In this Example 1, the plan 
provision allowing coverage for disabled de-
pendent children beyond age 23 satisfies this 
paragraph (g)(1) (and thus does not violate 
this section).

Example 2. (i) Facts. An employer sponsors 
a group health plan, which is generally avail-
able to employees (and members of the em-
ployee’s family) until the last day of the 
month in which the employee ceases to per-
form services for the employer. The plan 
generally charges employees $50 per month 
for employee-only coverage and $125 per 
month for family coverage. However, an em-
ployee who ceases to perform services for the 
employer by reason of disability may remain 
covered under the plan until the last day of 
the month that is 12 months after the month 
in which the employee ceased to perform 
services for the employer. During this ex-
tended period of coverage, the plan charges 
the employee $100 per month for employee-
only coverage and $250 per month for family 
coverage. (This extended period of coverage 
is without regard to whatever rights the em-
ployee (or members of the employee’s fam-
ily) may have for COBRA continuation cov-
erage.) 

(ii) Conclusion. In this Example 2, the plan 
provision allowing extended coverage for dis-
abled employees and their families satisfies 
this paragraph (g)(1) (and thus does not vio-
late this section). In addition, the plan is 
permitted, under this paragraph (g)(1), to 
charge the disabled employees a higher pre-
mium during the extended period of cov-
erage.

Example 3. (i) Facts. To comply with the re-
quirements of a COBRA continuation provi-
sion, a group health plan generally makes 
COBRA continuation coverage available for 
a maximum period of 18 months in connec-
tion with a termination of employment but 
makes the coverage available for a max-
imum period of 29 months to certain disabled 
individuals and certain members of the dis-
abled individual’s family. Although the plan 
generally requires payment of 102 percent of 
the applicable premium for the first 18 
months of COBRA continuation coverage, 
the plan requires payment of 150 percent of 
the applicable premium for the disabled indi-
vidual’s COBRA continuation coverage dur-
ing the disability extension if the disabled 
individual would not be entitled to COBRA 
continuation coverage but for the disability. 

(ii) Conclusion. In this Example 3, the plan 
provision allowing extended COBRA continu-
ation coverage for disabled individuals satis-
fies this paragraph (g)(1) (and thus does not 
violate this section). In addition, the plan is 

permitted, under this paragraph (g)(1), to 
charge the disabled individuals a higher pre-
mium for the extended coverage if the indi-
viduals would not be eligible for COBRA con-
tinuation coverage were it not for the dis-
ability. (Similarly, if the plan provided an 
extended period of coverage for disabled indi-
viduals pursuant to State law or plan provi-
sion rather than pursuant to a COBRA con-
tinuation coverage provision, the plan could 
likewise charge the disabled individuals a 
higher premium for the extended coverage.)

(2) In premiums or contributions—(i) 
Nothing in this section prevents a 
group health plan or group health in-
surance issuer from charging individ-
uals a premium or contribution that is 
less than the premium (or contribu-
tion) for similarly situated individuals 
if the lower charge is based on an ad-
verse health factor, such as disability. 

(ii) The rules of this paragraph (g)(2) 
are illustrated by the following exam-
ple:

Example. (i) Facts. Under a group health 
plan, employees are generally required to 
pay $50 per month for employee-only cov-
erage and $125 per month for family coverage 
under the plan. However, employees who are 
disabled receive coverage (whether em-
ployee-only or family coverage) under the 
plan free of charge. 

(ii) Conclusion. In this Example, the plan 
provision waiving premium payment for dis-
abled employees is permitted under this 
paragraph (g)(2) (and thus does not violate 
this section).

(h) No effect on other laws. Compliance 
with this section is not determinative 
of compliance with any other provision 
of the Act (including the COBRA con-
tinuation provisions) or any other 
State or federal law, such as the Amer-
icans with Disabilities Act. Therefore, 
although the rules of this section 
would not prohibit a plan or issuer 
from treating one group of similarly 
situated individuals differently from 
another (such as providing different 
benefit packages to current and former 
employees), other federal or State laws 
may require that two separate groups 
of similarly situated individuals be 
treated the same for certain purposes 
(such as making the same benefit pack-
age available to COBRA qualified bene-
ficiaries as is made available to active 
employees). In addition, although this 
section generally does not impose new 
disclosure obligations on plans and 
issuers, this section does not affect any 
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other laws, including those that re-
quire accurate disclosures and prohibit 
intentional misrepresentation. 

(i) Applicability dates—(1) Paragraphs 
applicable May 8, 2001. Paragraphs 
(a)(1), (a)(2)(i), (b)(1)(i), (b)(1)(iii) Exam-
ple 1, (b)(2)(i)(A), (b)(2)(ii), (c)(1)(i), 
(c)(2)(i), and (c)(3) of this section and 
this paragraph (i)(1) apply to group 
health plans and health insurance 
issuers offering group health insurance 
coverage May 8, 2001. 

(2) Paragraphs applicable for plan years 
beginning on or after July 1, 2001. Except 
as provided in paragraph (i)(3) of this 
section, the provisions of this section 
not listed in paragraph (i)(1) of this sec-
tion apply to group health plans and 
health insurance issuers offering group 
health insurance coverage for plan 
years beginning on or after July 1, 2001. 
Except as provided in paragraph (i)(3) 
of this section, with respect to efforts 
to comply with section 702 of the Act 
before the first plan year beginning on 
or after July 1, 2001, the Secretary will 
not take any enforcement action 
against a plan that has sought to com-
ply in good faith with section 702 of the 
Act. 

(3) Transitional rules for individuals 
previously denied coverage based on a 
health factor. This paragraph (i)(3) pro-
vides rules relating to individuals pre-
viously denied coverage under a group 
health plan or group health insurance 
coverage based on a health factor of 
the individual. Paragraph (i)(3)(i) clari-
fies what constitutes a denial of cov-
erage under this paragraph (i)(3). Para-
graph (i)(3)(ii) of this section applies 
with respect to any individual who was 
denied coverage if the denial was not 
based on a good faith interpretation of 
section 702 of the Act or the Sec-
retary’s published guidance. Under 
that paragraph, such an individual 
must be allowed to enroll retroactively 
to the effective date of section 702 of 
the Act, or, if later, the date the indi-
vidual meets eligibility criteria under 
the plan that do not discriminate based 
on any health factor. Paragraph 
(i)(3)(iii) of this section applies with re-
spect to any individual who was denied 
coverage based on a good faith inter-
pretation of section 702 of the Act or 
the Secretary’s published guidance. 
Under that paragraph, such an indi-

vidual must be given an opportunity to 
enroll effective July 1, 2001. In either 
event, whether under paragraph 
(i)(3)(ii) or (iii) of this section, the Sec-
retary will not take any enforcement 
action with respect to denials of cov-
erage addressed in this paragraph (i)(3) 
if the plan has complied with the tran-
sitional rules of this paragraph (i)(3). 

(i) Denial of coverage clarified. For 
purposes of this paragraph (i)(3), an in-
dividual is considered to have been de-
nied coverage if the individual— 

(A) Failed to apply for coverage be-
cause it was reasonable to believe that 
an application for coverage would have 
been futile due to a plan provision that 
discriminated based on a health factor; 
or 

(B) Was not offered an opportunity to 
enroll in the plan and the failure to 
give such an opportunity violates this 
section. 

(ii) Individuals denied coverage without 
a good faith interpretation of the law—
(A) Opportunity to enroll required. If a 
plan or issuer has denied coverage to 
any individual based on a health factor 
and that denial was not based on a 
good faith interpretation of section 702 
of the Act or any guidance published 
by the Secretary, the plan or issuer is 
required to give the individual an op-
portunity to enroll (including notice of 
an opportunity to enroll) that con-
tinues for at least 30 days. This oppor-
tunity must be presented not later 
than May 8, 2001. 

(1) If this enrollment opportunity 
was presented before or within the first 
plan year beginning on or after July 1, 
1997 (or in the case of a collectively 
bargained plan, before or within the 
first plan year beginning on the effec-
tive date for the plan described in sec-
tion 101(g)(3) of the Health Insurance 
Portability and Accountability Act of 
1996), the coverage must be effective 
within that first plan year. 

(2) If this enrollment opportunity is 
presented after such plan year, the in-
dividual must be given the choice of 
having the coverage effective on either 
of the following two dates— 

(i) The date the plan receives a re-
quest for enrollment in connection 
with the enrollment opportunity; or 
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(ii) Retroactively to the first day of 
the first plan year beginning on the ef-
fective date for the plan described in 
sections 101(g)(1) and (3) of the Health 
Insurance Portability and Account-
ability Act of 1996 (or, if the individual 
otherwise first became eligible to en-
roll for coverage after that date, on the 
date the individual was otherwise eligi-
ble to enroll in the plan). If an indi-
vidual elects retroactive coverage, the 
plan or issuer is required to provide the 
benefits it would have provided if the 
individual had been enrolled for cov-
erage during that period (irrespective 
of any otherwise applicable plan provi-
sions governing timing for the submis-
sion of claims). The plan or issuer may 
require the individual to pay whatever 
additional amount the individual 
would have been required to pay for the 
coverage (but the plan or issuer cannot 
charge interest on that amount). 

(B) Relation to preexisting condition 
rules. For purposes of part 7 of subtitle 
B of title I of the Act, the individual 
may not be treated as a late enrollee or 
as a special enrollee. Moreover, the in-
dividual’s enrollment date is the effec-
tive date for the plan described in sec-
tions 101(g)(1) and (3) of the Health In-
surance Portability and Accountability 
Act (or, if the individual otherwise 
first became eligible to enroll for cov-
erage after that date, on the date the 
individual was otherwise eligible to en-
roll in the plan), even if the individual 
chooses under paragraph (i)(3)(ii)(A) of 
this section to have coverage effective 
only prospectively. In addition, any pe-
riod between the individual’s enroll-
ment date and the effective date of 
coverage is treated as a waiting period. 

(C) Examples. The rules of this para-
graph (i)(3)(ii) are illustrated by the 
following examples:

Example 1. (i) Facts. Employer X maintains 
a group health plan with a plan year begin-
ning October 1 and ending September 30. In-
dividual F was hired by Employer X before 
the effective date of section 702 of the Act. 
Before the effective date of section 702 of the 
Act for this plan (October 1, 1997), the terms 
of the plan allowed employees and their de-
pendents to enroll when the employee was 
first hired, and on each January 1 thereafter, 
but in either case, only if the individual 
could pass a physical examination. F ’s appli-
cation to enroll when first hired was denied 
because F had diabetes and could not pass a 

physical examination. Upon the effective 
date of section 702 of the Act for this plan 
(October 1, 1997), the plan is amended to de-
lete the requirement to pass a physical ex-
amination. In November of 1997, the plan 
gives F an opportunity to enroll in the plan 
(including notice of the opportunity to en-
roll) without passing a physical examina-
tion, with coverage effective January 1, 1998. 

(ii) Conclusion. In this Example 1, the plan 
complies with the requirements of this para-
graph (i)(3)(ii).

Example 2. (i) Facts. The plan year of a 
group health plan begins January 1 and ends 
December 31. Under the plan, a dependent 
who is unable to engage in normal life ac-
tivities on the date coverage would other-
wise become effective is not enrolled until 
the dependent is able to engage in normal 
life activities. Individual G is a dependent 
who is otherwise eligible for coverage, but is 
unable to engage in normal life activities. 
The plan has not allowed G to enroll for cov-
erage. 

(ii) Conclusion. In this Example 2, beginning 
on the effective date of section 702 of the Act 
for the plan (January 1, 1998), the plan provi-
sion is not permitted under any good faith 
interpretation of section 702 of the Act or 
any guidance published by the Secretary. 
Therefore, the plan is required, not later 
than May 8, 2001, to give G an opportunity to 
enroll (including notice of the opportunity to 
enroll), with coverage effective, at G’s op-
tion, either retroactively from January 1, 
1998 or prospectively from the date G’s re-
quest for enrollment is received by the plan. 
If G elects coverage to be effective beginning 
January 1, 1998, the plan can require G to 
pay any required employee premiums for the 
retroactive coverage.

(iii) Individuals denied coverage based 
on a good faith interpretation of the 
law—(A) Opportunity to enroll required. 
If a plan or issuer has denied coverage 
to any individual before the first day of 
the first plan year beginning on or 
after July 1, 2001 based in part on a 
health factor and that denial was based 
on a good faith interpretation of sec-
tion 702 of the Act or guidance pub-
lished by the Secretary, the plan or 
issuer is required to give the individual 
an opportunity to enroll (including no-
tice of an opportunity to enroll) that 
continues for at least 30 days, with cov-
erage effective no later than July 1, 
2001. Individuals required to be offered 
an opportunity to enroll include indi-
viduals previously offered enrollment 
without regard to a health factor but 
subsequently denied enrollment due to 
a health factor. 
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(B) Relation to preexisting condition 
rules. For purposes of Part 7 of Subtitle 
B of Title I of the Act, the individual 
may not be treated as a late enrollee or 
as a special enrollee. Moreover, the in-
dividual’s enrollment date is the effec-
tive date for the plan described in sec-
tions 101(g)(1) and (3) of the Health In-
surance Portability and Accountability 
Act (or, if the individual otherwise 
first became eligible to enroll for cov-
erage after that date, on the date the 
individual was otherwise eligible to en-
roll in the plan). In addition, any pe-
riod between the individual’s enroll-
ment date and the effective date of 
coverage is treated as a waiting period. 

(C) Example. The rules of this para-
graph (i)(3)(iii) are illustrated by the 
following example:

Example. (i) Facts. Individual H was hired 
by Employer Y on May 3, 1995. Y maintains 
a group health plan with a plan year begin-
ning on February 1. Under the terms of the 
plan, employees and their dependents are al-
lowed to enroll when the employee is first 
hired (without a requirement to pass a phys-
ical examination), and on each February 1 
thereafter if the individual can pass a phys-
ical examination. H chose not to enroll for 
coverage when hired in May of 1995. On Feb-
ruary 1, 1997, H tried to enroll for coverage 
under the plan. However, H was denied cov-
erage for failure to pass a physical examina-
tion. Shortly thereafter, Y’s plan eliminated 
late enrollment, and H was not given an-
other opportunity to enroll in the plan. 
There is no evidence to suggest that Y’s plan 
was acting in bad faith in denying coverage 
under the plan beginning on the effective 
date of section 702 of the Act (February 1, 
1998). 

(ii) Conclusion. In this Example, because 
coverage previously had been made available 
with respect to H without regard to any 
health factor of H and because Y’s plan was 
acting in accordance with a good faith inter-
pretation of section 702 (and guidance pub-
lished by the Secretary), the failure of Y’s 
plan to allow H to enroll effective February 
1, 1998 was permissible on that date. How-
ever, under the transitional rules of this 
paragraph (i)(3)(iii), Y’s plan must give H an 
opportunity to enroll that continues for at 
least 30 days, with coverage effective no 
later than July 1, 2001. (In addition, Feb-
ruary 1, 1998 is H’s enrollment date under the 
plan and the period between February 1, 1998 
and July 1, 2001 is treated as a waiting pe-
riod. Accordingly, any preexisting condition 

exclusion period permitted under § 2590.701–3 
will have expired before July 1, 2001.)

[66 FR 1404, Jan. 8, 2001, as amended at 66 FR 
14077, Mar. 9, 2001]

§ 2590.703 Guaranteed renewability in 
multiemployer plans and multiple 
employer welfare arrangements. 
[Reserved]

Subpart C—Other Requirements

SOURCE: 62 FR 16941, Apr. 8, 1997. Redesig-
nated at 65 FR 62142, Dec. 27, 2000, unless oth-
erwise noted.

§ 2590.711 Standards relating to bene-
fits for mothers and newborns. 

(a) Hospital length of stay—(1) General 
rule. Except as provided in paragraph 
(a)(5) of this section, a group health 
plan, or a health insurance issuer offer-
ing group health insurance coverage, 
that provides benefits for a hospital 
length of stay in connection with child-
birth for a mother or her newborn may 
not restrict benefits for the stay to less 
than— 

(i) 48 hours following a vaginal deliv-
ery; or 

(ii) 96 hours following a delivery by 
cesarean section. 

(2) When stay begins—(i) Delivery in a 
hospital. If delivery occurs in a hos-
pital, the hospital length of stay for 
the mother or newborn child begins at 
the time of delivery (or in the case of 
multiple births, at the time of the last 
delivery). 

(ii) Delivery outside a hospital. If deliv-
ery occurs outside a hospital, the hos-
pital length of stay begins at the time 
the mother or newborn is admitted as a 
hospital inpatient in connection with 
childbirth. The determination of 
whether an admission is in connection 
with childbirth is a medical decision to 
be made by the attending provider. 

(3) Examples. The rules of paragraphs 
(a)(1) and (2) of this section are illus-
trated by the following examples. In 
each example, the group health plan 
provides benefits for hospital lengths of 
stay in connection with childbirth and 
is subject to the requirements of this 
section, as follows:

Example 1. (i) A pregnant woman covered 
under a group health plan goes into labor 
and is admitted to the hospital at 10 p.m. on 
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June 11. She gives birth by vaginal delivery 
at 6 a.m. on June 12. 

(ii) In this Example 1, the 48-hour period de-
scribed in paragraph (a)(1)(i) of this section 
ends at 6 a.m. on June 14.

Example 2. (i) A woman covered under a 
group health plan gives birth at home by 
vaginal delivery. After the delivery, the 
woman begins bleeding excessively in con-
nection with the childbirth and is admitted 
to the hospital for treatment of the excessive 
bleeding at 7 p.m. on October 1. 

(ii) In this Example 2, the 48-hour period de-
scribed in paragraph (a)(1)(i) of this section 
ends at 7 p.m. on October 3.

Example 3. (i) A woman covered under a 
group health plan gives birth by vaginal de-
livery at home. The child later develops 
pneumonia and is admitted to the hospital. 
The attending provider determines that the 
admission is not in connection with child-
birth. 

(ii) In this Example 3, the hospital length-
of-stay requirements of this section do not 
apply to the child’s admission to the hospital 
because the admission is not in connection 
with childbirth.

(4) Authorization not required—(i) In 
general. A plan or issuer may not re-
quire that a physician or other health 
care provider obtain authorization 
from the plan or issuer for prescribing 
the hospital length of stay required 
under paragraph (a)(1) of this section. 
(See also paragraphs (b)(2) and (c)(3) of 
this section for rules and examples re-
garding other authorization and cer-
tain notice requirements.) 

(ii) Example. The rule of this para-
graph (a)(4) is illustrated by the fol-
lowing example:

Example. (i) In the case of a delivery by 
caesarean section, a group health plan sub-
ject to the requirements of this section auto-
matically provides benefits for any hospital 
length of stay of up to 72 hours. For any 
longer stay, the plan requires an attending 
provider to complete a certificate of medical 
necessity. The plan then makes a determina-
tion, based on the certificate of medical ne-
cessity, whether a longer stay is medically 
necessary. 

(ii) In this Example, the requirement that 
an attending provider complete a certificate 
of medical necessity to obtain authorization 
for the period between 72 hours and 96 hours 
following a delivery by caesarean section is 
prohibited by this paragraph (a)(4).

(5) Exceptions—(i) Discharge of mother. 
If a decision to discharge a mother ear-
lier than the period specified in para-
graph (a)(1) of this section is made by 
an attending provider, in consultation 

with the mother, the requirements of 
paragraph (a)(1) of this section do not 
apply for any period after the dis-
charge. 

(ii) Discharge of newborn. If a decision 
to discharge a newborn child earlier 
than the period specified in paragraph 
(a)(1) of this section is made by an at-
tending provider, in consultation with 
the mother (or the newborn’s author-
ized representative), the requirements 
of paragraph (a)(1) of this section do 
not apply for any period after the dis-
charge. 

(iii) Attending provider defined. For 
purposes of this section, attending pro-
vider means an individual who is li-
censed under applicable State law to 
provide maternity or pediatric care and 
who is directly responsible for pro-
viding maternity or pediatric care to a 
mother or newborn child. 

(iv) Example. The rules of this para-
graph (a)(5) are illustrated by the fol-
lowing example:

Example. (i) A pregnant woman covered 
under a group health plan subject to the re-
quirements of this section goes into labor 
and is admitted to a hospital. She gives birth 
by caesarean section. On the third day after 
the delivery, the attending provider for the 
mother consults with the mother, and the at-
tending provider for the newborn consults 
with the mother regarding the newborn. The 
attending providers authorize the early dis-
charge of both the mother and the newborn. 
Both are discharged approximately 72 hours 
after the delivery. The plan pays for the 72-
hour hospital stays. 

(ii) In this Example, the requirements of 
this paragraph (a) have been satisfied with 
respect to the mother and the newborn. If ei-
ther is readmitted, the hospital stay for the 
readmission is not subject to this section.

(b) Prohibitions—(1) With respect to 
mothers—(i) In general. A group health 
plan, and a health insurance issuer of-
fering group health insurance coverage, 
may not— 

(A) Deny a mother or her newborn 
child eligibility or continued eligibility 
to enroll or renew coverage under the 
terms of the plan solely to avoid the 
requirements of this section; or 

(B) Provide payments (including pay-
ments-in-kind) or rebates to a mother 
to encourage her to accept less than 
the minimum protections available 
under this section. 
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(ii) Examples. The rules of this para-
graph (b)(1) are illustrated by the fol-
lowing examples. In each example, the 
group health plan is subject to the re-
quirements of this section, as follows:

Example 1. (i) A group health plan provides 
benefits for at least a 48-hour hospital length 
of stay following a vaginal delivery. If a 
mother and newborn covered under the plan 
are discharged within 24 hours after the de-
livery, the plan will waive the copayment 
and deductible. 

(ii) In this Example 1, because waiver of the 
copayment and deductible is in the nature of 
a rebate that the mother would not receive if 
she and her newborn remained in the hos-
pital, it is prohibited by this paragraph 
(b)(1). (In addition, the plan violates para-
graph (b)(2) of this section because, in effect, 
no copayment or deductible is required for 
the first portion of the stay and a double co-
payment and a deductible are required for 
the second portion of the stay.)

Example 2. (i) A group health plan provides 
benefits for at least a 48-hour hospital length 
of stay following a vaginal delivery. In the 
event that a mother and her newborn are dis-
charged earlier than 48 hours and the dis-
charges occur after consultation with the 
mother in accordance with the requirements 
of paragraph (a)(5) of this section, the plan 
provides for a follow-up visit by a nurse 
within 48 hours after the discharges to pro-
vide certain services that the mother and her 
newborn would otherwise receive in the hos-
pital. 

(ii) In this Example 2, because the follow-up 
visit does not provide any services beyond 
what the mother and her newborn would re-
ceive in the hospital, coverage for the follow-
up visit is not prohibited by this paragraph 
(b)(1).

(2) With respect to benefit restrictions—
(i) In general. Subject to paragraph 
(c)(3) of this section, a group health 
plan, and a health insurance issuer of-
fering group health insurance coverage, 
may not restrict the benefits for any 
portion of a hospital length of stay re-
quired under paragraph (a) of this sec-
tion in a manner that is less favorable 
than the benefits provided for any pre-
ceding portion of the stay. 

(ii) Example. The rules of this para-
graph (b)(2) are illustrated by the fol-
lowing example:

Example. (i) A group health plan subject to 
the requirements of this section provides 
benefits for hospital lengths of stay in con-
nection with childbirth. In the case of a de-
livery by caesarean section, the plan auto-
matically pays for the first 48 hours. With 
respect to each succeeding 24-hour period, 

the participant or beneficiary must call the 
plan to obtain precertification from a utili-
zation reviewer, who determines if an addi-
tional 24-hour period is medically necessary. 
If this approval is not obtained, the plan will 
not provide benefits for any succeeding 24-
hour period. 

(ii) In this Example, the requirement to ob-
tain precertification for the two 24-hour peri-
ods immediately following the initial 48-hour 
stay is prohibited by this paragraph (b)(2) be-
cause benefits for the latter part of the stay 
are restricted in a manner that is less favor-
able than benefits for a preceding portion of 
the stay. (However, this section does not pro-
hibit a plan from requiring precertification 
for any period after the first 96 hours.) In ad-
dition, if the plan’s utilization reviewer de-
nied any mother or her newborn benefits 
within the 96-hour stay, the plan would also 
violate paragraph (a) of this section.

(3) With respect to attending providers. 
A group health plan, and a health in-
surance issuer offering group health in-
surance coverage, may not directly or 
indirectly— 

(i) Penalize (for example, take dis-
ciplinary action against or retaliate 
against), or otherwise reduce or limit 
the compensation of, an attending pro-
vider because the provider furnished 
care to a participant or beneficiary in 
accordance with this section; or 

(ii) Provide monetary or other incen-
tives to an attending provider to in-
duce the provider to furnish care to a 
participant or beneficiary in a manner 
inconsistent with this section, includ-
ing providing any incentive that could 
induce an attending provider to dis-
charge a mother or newborn earlier 
than 48 hours (or 96 hours) after deliv-
ery. 

(c) Construction. With respect to this 
section, the following rules of con-
struction apply: 

(1) Hospital stays not mandatory. This 
section does not require a mother to— 

(i) Give birth in a hospital; or 
(ii) Stay in the hospital for a fixed 

period of time following the birth of 
her child. 

(2) Hospital stay benefits not mandated. 
This section does not apply to any 
group health plan, or any group health 
insurance coverage, that does not pro-
vide benefits for hospital lengths of 
stay in connection with childbirth for a 
mother or her newborn child. 

(3) Cost-sharing rules—(i) In general. 
This section does not prevent a group 
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health plan or a health insurance 
issuer offering group health insurance 
coverage from imposing deductibles, 
coinsurance, or other cost-sharing in 
relation to benefits for hospital lengths 
of stay in connection with childbirth 
for a mother or a newborn under the 
plan or coverage, except that the coin-
surance or other cost-sharing for any 
portion of the hospital length of stay 
required under paragraph (a) of this 
section may not be greater than that 
for any preceding portion of the stay. 

(ii) Examples. The rules of this para-
graph (c)(3) are illustrated by the fol-
lowing examples. In each example, the 
group health plan is subject to the re-
quirements of this section, as follows:

Example 1. (i) A group health plan provides 
benefits for at least a 48-hour hospital length 
of stay in connection with vaginal deliveries. 
The plan covers 80 percent of the cost of the 
stay for the first 24-hour period and 50 per-
cent of the cost of the stay for the second 24-
hour period. Thus, the coinsurance paid by 
the patient increases from 20 percent to 50 
percent after 24 hours. 

(ii) In this Example 1, the plan violates the 
rules of this paragraph (c)(3) because coin-
surance for the second 24-hour period of the 
48-hour stay is greater than that for the pre-
ceding portion of the stay. (In addition, the 
plan also violates the similar rule in para-
graph (b)(2) of this section.)

Example 2. (i) A group health plan gen-
erally covers 70 percent of the cost of a hos-
pital length of stay in connection with child-
birth. However, the plan will cover 80 per-
cent of the cost of the stay if the participant 
or beneficiary notifies the plan of the preg-
nancy in advance of admission and uses 
whatever hospital the plan may designate. 

(ii) In this Example 2, the plan does not vio-
late the rules of this paragraph (c)(3) because 
the level of benefits provided (70 percent or 
80 percent) is consistent throughout the 48-
hour (or 96-hour) hospital length of stay re-
quired under paragraph (a) of this section. 
(In addition, the plan does not violate the 
rules in paragraph (a)(4) or (b)(2) of this sec-
tion.)

(4) Compensation of attending provider. 
This section does not prevent a group 
health plan or a health insurance 
issuer offering group health insurance 
coverage from negotiating with an at-
tending provider the level and type of 
compensation for care furnished in ac-
cordance with this section (including 
paragraph (b) of this section). 

(d) Notice requirement. See 29 CFR 
2520.102–3 (u) and (v)(2) (relating to the 

disclosure requirement under section 
711(d) of the Act). 

(e) Applicability in certain States—(1) 
Health insurance coverage. The require-
ments of section 711 of the Act and this 
section do not apply with respect to 
health insurance coverage offered in 
connection with a group health plan if 
there is a State law regulating the cov-
erage that meets any of the following 
criteria: 

(i) The State law requires the cov-
erage to provide for at least a 48-hour 
hospital length of stay following a vag-
inal delivery and at least a 96-hour hos-
pital length of stay following a deliv-
ery by caesarean section. 

(ii) The State law requires the cov-
erage to provide for maternity and pe-
diatric care in accordance with guide-
lines established by the American Col-
lege of Obstetricians and Gyne-
cologists, the American Academy of 
Pediatrics, or any other established 
professional medical association. 

(iii) The State law requires, in con-
nection with the coverage for mater-
nity care, that the hospital length of 
stay for such care is left to the decision 
of (or is required to be made by) the at-
tending provider in consultation with 
the mother. State laws that require the 
decision to be made by the attending 
provider with the consent of the moth-
er satisfy the criterion of this para-
graph (e)(1)(iii). 

(2) Group health plans—(i) Fully-in-
sured plans. For a group health plan 
that provides benefits solely through 
health insurance coverage, if the State 
law regulating the health insurance 
coverage meets any of the criteria in 
paragraph (e)(1) of this section, then 
the requirements of section 711 of the 
Act and this section do not apply. 

(ii) Self-insured plans. For a group 
health plan that provides all benefits 
for hospital lengths of stay in connec-
tion with childbirth other than 
through health insurance coverage, the 
requirements of section 711 of the Act 
and this section apply. 

(iii) Partially-insured plans. For a 
group health plan that provides some 
benefits through health insurance cov-
erage, if the State law regulating the 
health insurance coverage meets any of 
the criteria in paragraph (e)(1) of this 
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section, then the requirements of sec-
tion 711 of the Act and this section 
apply only to the extent the plan pro-
vides benefits for hospital lengths of 
stay in connection with childbirth 
other than through health insurance 
coverage. 

(3) Relation to section 731(a) of the Act. 
The preemption provisions contained 
in section 731(a)(1) of the Act and 
§ 2590.731(a) do not supersede a State 
law described in paragraph (e)(1) of this 
section. 

(4) Examples. The rules of this para-
graph (e) are illustrated by the fol-
lowing examples:

Example 1. (i) A group health plan buys 
group health insurance coverage in a State 
that requires that the coverage provide for 
at least a 48-hour hospital length of stay fol-
lowing a vaginal delivery and at least a 96-
hour hospital length of stay following a de-
livery by caesarean section. 

(ii) In this Example 1, the coverage is sub-
ject to State law, and the requirements of 
section 711 of the Act and this section do not 
apply.

Example 2. (i) A self-insured group health 
plan covers hospital lengths of stay in con-
nection with childbirth in a State that re-
quires health insurance coverage to provide 
for maternity care in accordance with guide-
lines established by the American College of 
Obstetricians and Gynecologists and to pro-
vide for pediatric care in accordance with 
guidelines established by the American 
Academy of Pediatrics. 

(ii) In this Example 2, even though the 
State law satisfies the criterion of paragraph 
(e)(1)(ii) of this section, because the plan pro-
vides benefits for hospital lengths of stay in 
connection with childbirth other than 
through health insurance coverage, the plan 
is subject to the requirements of section 711 
of the Act and this section.

(f) Effective date. Section 711 of the 
Act applies to group health plans, and 
health insurance issuers offering group 
health insurance coverage, for plan 
years beginning on or after January 1, 
1998. This section applies to group 
health plans, and health insurance 
issuers offering group health insurance 
coverage, for plan years beginning on 
or after January 1, 1999. 

[63 FR 57556, Oct. 27, 1998. Redesignated at 65 
FR 82142, Dec. 27, 2000]

§ 2590.712 Parity in the application of 
certain limits to mental health ben-
efits. 

(a) Definitions. For purposes of this 
section, except where the context 
clearly indicates otherwise, the fol-
lowing definitions apply: 

Aggregate lifetime limit means a dollar 
limitation on the total amount of spec-
ified benefits that may be paid under a 
group health plan (or group health in-
surance coverage offered in connection 
with such a plan) for an individual (or 
for a group of individuals considered a 
single unit in applying this dollar limi-
tation, such as a family or an employee 
plus spouse). 

Annual limit means a dollar limita-
tion on the total amount of specified 
benefits that may be paid in a 12-
month period under a plan (or group 
health insurance coverage offered in 
connection with such a plan) for an in-
dividual (or for a group of individuals 
considered a single unit in applying 
this dollar limitation, such as a family 
or an employee plus spouse). 

Medical/surgical benefits means bene-
fits for medical or surgical services, as 
defined under the terms of the plan or 
group health insurance coverage, but 
does not include mental health bene-
fits. 

Mental health benefits means benefits 
for mental health services, as defined 
under the terms of the plan or group 
health insurance coverage, but does 
not include benefits for treatment of 
substance abuse or chemical depend-
ency. 

(b) Requirements regarding limits on 
benefits—(1)—general—(i) General parity 
requirement. A group health plan (or 
health insurance coverage offered by 
an issuer in connection with a group 
health plan) that provides both med-
ical/surgical benefits and mental 
health benefits must comply with para-
graph (b)(2), (3), or (6) of this section. 

(ii) Exception. The rule in paragraph 
(b)(1)(i) of this section does not apply if 
a plan, or coverage, satisfies the re-
quirements of paragraph (e) or (f) of 
this section. 

(2) Plan with no limit or limits on less 
than one-third of all medical/surgical ben-
efits. If a plan (or group health insur-
ance coverage) does not include an ag-
gregate lifetime or annual limit on any 
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medical/surgical benefits or includes 
aggregate lifetime or annual limits 
that apply to less than one-third of all 
medical/surgical benefits, it may not 
impose an aggregate lifetime or annual 
limit, respectively, on mental health 
benefits. 

(3) Plan with a limit on at least two-
thirds of all medical/surgical benefits. If a 
plan (or group health insurance cov-
erage) includes an aggregate lifetime 
or annual limit on at least two-thirds 
of all medical/surgical benefits, it must 
either— 

(i) Apply the aggregate lifetime or 
annual limit both to the medical/sur-
gical benefits to which the limit would 
otherwise apply and to mental health 
benefits in a manner that does not dis-
tinguish between the medical/surgical 
and mental health benefits; or 

(ii) Not include an aggregate lifetime 
or annual limit on mental health bene-
fits that is less than the aggregate life-
time or annual limit, respectively, on 
the medical/surgical benefits. 

(4) Examples. The rules of paragraphs 
(b)(2) and (3) of this section are illus-
trated by the following examples:

Example 1. (i) Prior to the effective date of 
the mental health parity provisions, a group 
health plan had no annual limit on medical/
surgical benefits and had a $10,000 annual 
limit on mental health benefits. To comply 
with the parity requirements of this para-
graph (b), the plan sponsor is considering 
each of the following options: 

(A) Eliminating the plan’s annual limit on 
mental health benefits; 

(B) Replacing the plan’s previous annual 
limit on mental health benefits with a 
$500,000 annual limit on all benefits (includ-
ing medical/surgical and mental health bene-
fits); and 

(C) Replacing the plan’s previous annual 
limit on mental health benefits with a 
$250,000 annual limit on medical/surgical 
benefits and a $250,000 annual limit on men-
tal health benefits. 

(ii) In this Example 1, each of the three op-
tions being considered by the plan sponsor 
would comply with the requirements of this 
section because they offer parity in the dol-
lar limits placed on medical/surgical and 
mental health benefits.

Example 2. (i) Prior to the effective date of 
the mental health parity provisions, a group 
health plan had a $100,000 annual limit on 
medical/surgical inpatient benefits, a $50,000 
annual limit on medical/surgical outpatient 
benefits, and a $100,000 annual limit on all 
mental health benefits. To comply with the 
parity requirements of this paragraph (b), 

the plan sponsor is considering each of the 
following options: 

(A) Replacing the plan’s previous annual 
limit on mental health benefits with a 
$150,000 annual limit on mental health bene-
fits; and 

(B) Replacing the plan’s previous annual 
limit on mental health benefits with a 
$100,000 annual limit on mental health inpa-
tient benefits and a $50,000 annual limit on 
mental health outpatient benefits. 

(ii) In this Example 2, each option under 
consideration by the plan sponsor would 
comply with the requirements of this section 
because they offer parity in the dollar limits 
placed on medical/surgical and mental 
health benefits.

Example 3. (i) A group health plan that is 
subject to the requirements of this section 
has no aggregate lifetime or annual limit for 
either medical/surgical benefits or mental 
health benefits. While the plan provides med-
ical/surgical benefits with respect to both 
network and out-of-network providers, it 
does not provide mental health benefits with 
respect to out-of-network providers. 

(ii) In this Example 3, the plan complies 
with the requirements of this section be-
cause they offer parity in the dollar limits 
placed on medical/surgical and mental 
health benefits.

Example 4. (i) Prior to the effective date of 
the mental health parity provisions, a group 
health plan had an annual limit on medical/
surgical benefits and a separate but identical 
annual limit on mental health benefits. The 
plan included benefits for treatment of sub-
stance abuse and chemical dependency in its 
definition of mental health benefits. Accord-
ingly, claims paid for treatment of substance 
abuse and chemical dependency were count-
ed in applying the annual limit on mental 
health benefits. To comply with the parity 
requirements of this paragraph (b), the plan 
sponsor is considering each of the following 
options: 

(A) Making no change in the plan so that 
claims paid for treatment of substance abuse 
and chemical dependency continue to count 
in applying the annual limit on mental 
health benefits; 

(B) Amending the plan to count claims 
paid for treatment of substance abuse and 
chemical dependency in applying the annual 
limit on medical/surgical benefits (rather 
than counting those claims in applying the 
annual limit on mental health benefits); 

(C) Amending the plan to provide a new 
category of benefits for treatment of chem-
ical dependency and substance abuse that is 
subject to a separate, lower limit and under 
which claims paid for treatment of substance 
abuse and chemical dependency are counted 
only in applying the annual limit on this 
separate category; and 

(D) Amending the plan to eliminate dis-
tinctions between medical/surgical benefits 
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and mental health benefits and establishing 
an overall limit on benefits offered under the 
plan under which claims paid for treatment 
of substance abuse and chemical dependency 
are counted with medical/surgical benefits 
and mental health benefits in applying the 
overall limit. 

(ii) In this Example 4, the group health plan 
is described in paragraph (b)(3) of this sec-
tion. Because mental health benefits are de-
fined in paragraph (a) of this section as ex-
cluding benefits for treatment of substance 
abuse and chemical dependency, the inclu-
sion of benefits for treatment of substance 
abuse and chemical dependency in applying 
an aggregate lifetime limit or annual limit 
on mental health benefits under option (A) of 
this Example 4 would not comply with the re-
quirements of paragraph (b)(3) of this sec-
tion. However, options (B), (C), and (D) of 
this Example 4 would comply with the re-
quirements of paragraph (b)(3) of this section 
because they offer parity in the dollar limits 
placed on medical/surgical and mental 
health benefits.

(5) Determining one-third and two-
thirds of all medical/surgical benefits. For 
purposes of this paragraph (b), the de-
termination of whether the portion of 
medical/surgical benefits subject to a 
limit represents one-third or two-
thirds of all medical/surgical benefits 
is based on the dollar amount of all 
plan payments for medical/surgical 
benefits expected to be paid under the 
plan for the plan year (or for the por-
tion of the plan year after a change in 
plan benefits that affects the applica-
bility of the aggregate lifetime or an-
nual limits). Any reasonable method 
may be used to determine whether the 
dollar amounts expected to be paid 
under the plan will constitute one-
third or two-thirds of the dollar 
amount of all plan payments for med-
ical/surgical benefits. 

(6) Plan not described in paragraph 
(b)(2) or (3) of this section—(i) In general. 
A group health plan (or group health 
insurance coverage) that is not de-
scribed in paragraph (b)(2) or (3) of this 
section, must either— 

(A) Impose no aggregate lifetime or 
annual limit, as appropriate, on mental 
health benefits; or 

(B) Impose an aggregate lifetime or 
annual limit on mental health benefits 
that is no less than an average limit 
calculated for medical/surgical benefits 
in the following manner. The average 
limit is calculated by taking into ac-
count the weighted average of the ag-

gregate lifetime or annual limits, as 
appropriate, that are applicable to the 
categories of medical/surgical benefits. 
Limits based on delivery systems, such 
as inpatient/outpatient treatment or 
normal treatment of common, low-cost 
conditions (such as treatment of nor-
mal births), do not constitute cat-
egories for purposes of this paragraph 
(b)(6)(i)(B). In addition, for purposes of 
determining weighted averages, any 
benefits that are not within a category 
that is subject to a separately-des-
ignated limit under the plan are taken 
into account as a single separate cat-
egory by using an estimate of the 
upper limit on the dollar amount that 
a plan may reasonably be expected to 
incur with respect to such benefits, 
taking into account any other applica-
ble restrictions under the plan. 

(ii) Weighting. For purposes of this 
paragraph (b)(6), the weighting applica-
ble to any category of medical/surgical 
benefits is determined in the manner 
set forth in paragraph (b)(5) of this sec-
tion for determining one-third or two-
thirds of all medical/surgical benefits. 

(iii) Example. The rules of this para-
graph (b)(6) are illustrated by the fol-
lowing example:

Example. (i) A group health plan that is 
subject to the requirements of this section 
includes a $100,000 annual limit on medical/
surgical benefits related to cardio-pul-
monary diseases. The plan does not include 
an annual limit on any other category of 
medical/surgical benefits. The plan deter-
mines that 40% of the dollar amount of plan 
payments for medical/surgical benefits are 
related to cardio-pulmonary diseases. The 
plan determines that $1,000,000 is a reason-
able estimate of the upper limit on the dollar 
amount that the plan may incur with respect 
to the other 60% of payments for medical/
surgical benefits. 

(ii) In this Example, the plan is not de-
scribed in paragraph (b)(3) of this section be-
cause there is not one annual limit that ap-
plies to at least two-thirds of all medical/sur-
gical benefits. Further, the plan is not de-
scribed in paragraph (b)(2) of this section be-
cause more than one-third of all medical/sur-
gical benefits are subject to an annual limit. 
Under this paragraph (b)(6), the plan sponsor 
can choose either to include no annual limit 
on mental health benefits, or to include an 
annual limit on mental health benefits that 
is not less than the weighted average of the 
annual limits applicable to each category of 
medical/surgical benefits. In this example, 
the minimum weighted average annual limit 
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that can be applied to mental health benefits 
is $640,000 (40% x $100,000 + 60% x $1,000,000 = 
$640,000).

(c) Rule in the case of separate benefit 
packages. If a group health plan offers 
two or more benefit packages, the re-
quirements of this section, including 
the exemption provisions in paragraph 
(f) of this section, apply separately to 
each benefit package. Examples of a 
group health plan that offers two or 
more benefit packages include a group 
health plan that offers employees a 
choice between indemnity coverage or 
HMO coverage, and a group health plan 
that provides one benefit package for 
retirees and a different benefit package 
for current employees. 

(d) Applicability—(1) Group health 
plans. The requirements of this section 
apply to a group health plan offering 
both medical/surgical benefits and 
mental health benefits regardless of 
whether the mental health benefits are 
administered separately under the 
plan. 

(2) Health insurance issuers. The re-
quirements of this section apply to a 
health insurance issuer offering health 
insurance coverage for both medical/
surgical benefits and mental health 
benefits in connection with a group 
health plan. 

(3) Scope. This section does not— 
(i) Require a group health plan (or 

health insurance issuer offering cov-
erage in connection with a group 
health plan) to provide any mental 
health benefits; or 

(ii) Affect the terms and conditions 
(including cost sharing, limits on the 
number of visits or days of coverage, 
requirements relating to medical ne-
cessity, requiring prior authorization 
for treatment, or requiring primary 
care physicians’ referrals for treat-
ment) relating to the amount, dura-
tion, or scope of the mental health ben-
efits under the plan (or coverage) ex-
cept as specifically provided in para-
graph (b) of this section. 

(e) Small employer exemption—(1) In 
general. The requirements of this sec-
tion do not apply to a group health 
plan (or health insurance issuer offer-
ing coverage in connection with a 
group health plan) for a plan year of a 
small employer. For purposes of this 
paragraph (e), the term small employer 

means, in connection with a group 
health plan with respect to a calendar 
year and a plan year, an employer who 
employed an average of at least two 
but not more than 50 employees on 
business days during the preceding cal-
endar year and who employs at least 
two employees on the first day of the 
plan year. See section 732(a) of the Act 
and § 2590.732(a), which provide that 
this section (and certain other sec-
tions) does not apply to any group 
health plan (and health insurance 
issuer offering coverage in connection 
with a group health plan) for any plan 
year if, on the first day of the plan 
year, the plan has fewer than two par-
ticipants who are current employees. 

(2) Rules in determining employer size. 
For purposes of paragraph (e)(1) of this 
section— 

(i) All persons treated as a single em-
ployer under subsections (b), (c), (m), 
and (o) of section 414 of the Internal 
Revenue Code of 1986 (26 U.S.C. 414) are 
treated as one employer; 

(ii) If an employer was not in exist-
ence throughout the preceding cal-
endar year, whether it is a small em-
ployer is determined based on the aver-
age number of employees the employer 
reasonably expects to employ on busi-
ness days during the current calendar 
year; and 

(iii) Any reference to an employer for 
purposes of the small employer exemp-
tion includes a reference to a prede-
cessor of the employer. 

(f) Increased cost exemption—(1) In gen-
eral. A group health plan (or health in-
surance coverage offered in connection 
with a group health plan) is not subject 
to the requirements of this section if 
the requirements of this paragraph (f) 
are satisfied. If a plan offers more than 
one benefit package, this paragraph (f) 
applies separately to each benefit 
package. Except as provided in para-
graph (h) of this section, a plan must 
comply with the requirements of para-
graph (b)(1)(i) of this section for the 
first plan year beginning on or after 
January 1, 1998, and must continue to 
comply with the requirements of para-
graph (b)(1)(i) of this section until the 
plan satisfies the requirements in this 
paragraph (f). In no event is the exemp-
tion of this paragraph (f) effective until 
30 days after the notice requirements 
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in paragraph (f)(3) of this section are 
satisfied. If the requirements of this 
paragraph (f) are satisfied with respect 
to a plan, the exemption continues in 
effect (at the plan’s discretion) until 
September 30, 2001, even if the plan 
subsequently purchases a different pol-
icy from the same or a different issuer 
and regardless of any other changes to 
the plan’s benefit structure. 

(2) Calculation of the one-percent in-
crease—(i) Ratio. A group health plan 
(or group health insurance coverage) 
satisfies the requirements of this para-
graph (f)(2) if the application of para-
graph (b)(1)(i) of this section to the 
plan (or to such coverage) results in an 
increase in the cost under the plan (or 
for such coverage) of at least one per-
cent. The application of paragraph 
(b)(1)(i) of this section results in an in-

creased cost of at least one percent 
under a group health plan (or for such 
coverage) only if the ratio below equals 
or exceeds 1.01000. The ratio is deter-
mined as follows: 

(A) The incurred expenditures during 
the base period, divided by, 

(B) The incurred expenditures during 
the base period, reduced by— 

(1) The claims incurred during the 
base period that would have been de-
nied under the terms of the plan absent 
plan amendments required to comply 
with this section; and 

(2) Administrative expenses attrib-
utable to complying with the require-
ments of this section. 

(ii) Formula. The ratio of paragraph 
(f)(2)(i) of this section is expressed 
mathematically as follows:

IE

IE CE AE− +
≥

( )
.1 01000

(A) IE means the incurred expendi-
tures during the base period. 

(B) CE means the claims incurred 
during the base period that would have 
been denied under the terms of the plan 
absent plan amendments required to 
comply with this section 

(C) AE means administrative costs 
related to claims in CE and other ad-
ministrative costs attributable to com-
plying with the requirements of this 
section. 

(iii) Incurred expenditures. Incurred ex-
penditures means actual claims in-
curred during the base period and re-
ported within two months following 
the base period, and administrative 
costs for all benefits under the group 
health plan, including mental health 
benefits and medical/surgical benefits, 
during the base period. Incurred ex-
penditures do not include premiums. 

(iv) Base period. Base period means 
the period used to calculate whether 
the plan may claim the one-percent in-
creased cost exemption in this para-
graph (f). The base period must begin 
on the first day in any plan year that 
the plan complies with the require-
ments of paragraph (b)(1)(i) of this sec-
tion and must extend for a period of at 

least six consecutive calendar months. 
However, in no event may the base pe-
riod begin prior to September 26, 1996 
(the date of enactment of the Mental 
Health Parity Act (Pub. L. 104–204, 110 
Stat. 2944)). 

(v) Rating pools. For plans that are 
combined in a pool for rating purposes, 
the calculation under this paragraph 
(f)(2) for each plan in the pool for the 
base period is based on the incurred ex-
penditures of the pool, whether or not 
all the plans in the pool have partici-
pated in the pool for the entire base pe-
riod. (However, only the plans that 
have complied with paragraph (b)(1)(i) 
of this section for at least six months 
as a member of the pool satisfy the re-
quirements of this paragraph (f)(2).) 
Otherwise, the calculation under this 
paragraph (f)(2) for each plan is cal-
culated by the plan administrator (or 
issuer) based on the incurred expendi-
tures of the plan. 

(vi) Examples. The rules of this para-
graph (f)(2) are illustrated by the fol-
lowing examples:

Example 1. (i) A group health plan has a 
plan year that is the calendar year. The plan 
satisfies the requirements of paragraph 
(b)(1)(i) of this section as of January 1, 1998. 
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On September 15, 1998, the plan determines 
that $1,000,000 in claims have been incurred 
during the period between January 1, 1998 
and June 30, 1998 and reported by August 30, 
1998. The plan also determines that $100,000 
in administrative costs have been incurred 
for all benefits under the group health plan, 
including mental health benefits. Thus, the 
plan determines that its incurred expendi-
tures for the base period are $1,100,000. The 
plan also determines that the claims in-
curred during the base period that would 
have been denied under the terms of the plan 
absent plan amendments required to comply 
with this section are $40,000 and that admin-
istrative expenses attributable to complying 
with the requirements of this section are 
$10,000. Thus, the total amount of expendi-
tures for the base period had the plan not 
been amended to comply with the require-
ments of paragraph (b)(1)(i) of this section 
are $1,050,000 ($1,100,000 ¥ ($40,000 + $10,000) = 
$1,050,000). 

(ii) In this Example 1, the plan satisfies the 
requirements of this paragraph (f)(2) because 
the application of this section results in an 
increased cost of at least one percent under 
the terms of the plan ($1,100,000/
$1,050,000= 1.04762).

Example 2. (i) A health insurance issuer 
sells a group health insurance policy that is 
rated on a pooled basis and is sold to 30 
group health plans. One of the group health 
plans inquires whether it qualifies for the 
one-percent increased cost exemption. The 
issuer performs the calculation for the pool 
as a whole and determines that the applica-
tion of this section results in an increased 
cost of 0.500 percent (for a ratio under this 
paragraph (f)(2) of 1.00500) for the pool. The 
issuer informs the requesting plan and the 
other plans in the pool of the calculation. 

(ii) In this Example 2, none of the plans sat-
isfy the requirements of this paragraph (f)(2) 
and a plan that purchases a policy not com-
plying with the requirements of paragraph 
(b)(1)(i) of this section violates the require-
ments of this section. In addition, an issuer 
that issues to any of the plans in the pool a 
policy not complying with the requirements 
of paragraph (b)(1)(i) of this section violates 
the requirements of this section.

Example 3. (i) A partially insured plan is 
collecting the information to determine 
whether it qualifies for the exemption. The 
plan administrator determines the incurred 
expenses for the base period for the self-fund-
ed portion of the plan to be $2,000,000 and the 
administrative expenses for the base period 
for the self-funded portion to be $200,000. For 
the insured portion of the plan, the plan ad-
ministrator requests data from the insurer. 
For the insured portion of the plan, the 
plan’s own incurred expenses for the base pe-
riod are $1,000,000 and the administrative ex-
penses for the base period are $100,000. The 
plan administrator determines that under 

the self-funded portion of the plan, the 
claims incurred for the base period that 
would have been denied under the terms of 
the plan absent the amendment are $0 be-
cause the self-funded portion does not cover 
mental health benefits and the plan’s admin-
istrative costs attributable to complying 
with the requirements of this section are 
$1,000. The issuer determines that under the 
insured portion of the plan, the claims in-
curred for the base period that would have 
been denied under the terms of the plan ab-
sent the amendment are $25,000 and the ad-
ministrative costs attributable to complying 
with the requirements of this section are 
$1,000. Thus, the total incurred expenditures 
for the plan for the base period are $3,300,000 
($2,000,000 + $200,000 + $1,000,000 + $100,000 = 
$3,300,000) and the total amount of expendi-
tures for the base period had the plan not 
been amended to comply with the require-
ments of paragraph (b)(1)(i) of this section 
are $3,273,000 ($3,300,000¥($0 + $1,000 + $25,000 
+ $1,000) = $3,273,000). 

(ii) In this Example 3, the plan does not sat-
isfy the requirements of this paragraph (f)(2) 
because the application of this section does 
not result in an increased cost of at least one 
percent under the terms of the plan 
($3,300,000/$3,273,000 = 1.00825).

(3) Notice of exemption—(i) Participants 
and beneficiaries—(A) In general. A 
group health plan must notify partici-
pants and beneficiaries of the plan’s de-
cision to claim the one-percent in-
creased cost exemption. The notice 
must include the following informa-
tion: 

(1) A statement that the plan is ex-
empt from the requirements of this 
section and a description of the basis 
for the exemption; 

(2) The name and telephone number 
of the individual to contact for further 
information; 

(3) The plan name and plan number 
(PN); 

(4) The plan administrator’s name, 
address, and telephone number; 

(5) For single-employer plans, the 
plan sponsor’s name, address, and tele-
phone number (if different from para-
graph (f)(3)(i)(A)(3) of this section) and 
the plan sponsor’s employer identifica-
tion number (EIN); 

(6) The effective date of the exemp-
tion; 

(7) The ability of participants and 
beneficiaries to contact the plan ad-
ministrator to see how benefits may be 
affected as a result of the plan’s claim 
of the exemption; and 
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(8) The availability, upon request and 
free of charge, of a summary of the in-
formation required under paragraph 
(f)(4) of this section. 

(B) Use of summary of material reduc-
tions in covered services or benefits. A 
plan may satisfy the requirements of 
paragraph (f)(3)(i)(A) of this section by 
providing participants and bene-
ficiaries (in accordance with paragraph 
(f)(3)(i)(C) of this section) with a sum-
mary of material reductions in covered 
services or benefits required under 
§ 2520.104b–3(d) that also includes the 
information of this paragraph (f)(3)(i). 
However, in all cases, the exemption is 
not effective until 30 days after notice 
has been sent. 

(C) Delivery. The notice described in 
this paragraph (f)(3)(i) is required to be 
provided to all participants and bene-
ficiaries. The notice may be furnished 
by any method of delivery that satis-
fies the requirements of section 
104(b)(1) of ERISA (e.g., first-class 
mail). If the notice is provided to the 
participant at the participant’s last 
known address, then the requirements 
of this paragraph (f)(3)(i) are satisfied 
with respect to the participant and all 
beneficiaries residing at that address. 
If a beneficiary’s last known address is 
different from the participant’s last 
known address, a separate notice is re-
quired to be provided to the beneficiary 
at the beneficiary’s last known ad-
dress. 

(D) Example. The rules of this para-
graph (f)(3)(i) are illustrated by the fol-
lowing example:

Example. (i) A group health plan has a plan 
year that is the calendar year and has an 
open enrollment period every November 1 
through November 30. The plan determines 
on September 15 that it satisfies the require-
ments of paragraph (f)(2) of this section. As 
part of its open enrollment materials, the 
plan mails, on October 15, to all participants 
and beneficiaries a notice satisfying the re-
quirements of this paragraph (f)(3)(i). 

(ii) In this Example, the plan has sent the 
notice in a manner that complies with this 
paragraph (f)(3)(i).

(ii) Federal agencies—(A) Church 
plans. A church plan (as defined in sec-
tion 414(e) of the Internal Revenue 
Code) claiming the exemption of this 
paragraph (f) for any benefit package 
must provide notice to the Department 
of the Treasury. This requirement is 

satisfied if the plan sends a copy, to 
the address designated by the Sec-
retary in generally applicable guid-
ance, of the notice described in para-
graph (f)(3)(i) of this section identi-
fying the benefit package to which the 
exemption applies. 

(B) Group health plans subject to Part 
7 of Subtitle B of Title I of ERISA. A 
group health plan subject to Part 7 of 
Subtitle B of Title I of ERISA, and 
claiming the exemption of this para-
graph (f) for any benefit package, must 
provide notice to the Department of 
Labor. This requirement is satisfied if 
the plan sends a copy, to the address 
designated by the Secretary in gen-
erally applicable guidance, of the no-
tice described in paragraph (f)(3)(i) of 
this section identifying the benefit 
package to which the exemption ap-
plies. 

(C) Nonfederal governmental plans. A 
group health plan that is a nonfederal 
governmental plan claiming the ex-
emption of this paragraph (f) for any 
benefit package must provide notice to 
the Department of Health and Human 
Services (HHS). This requirement is 
satisfied if the plan sends a copy, to 
the address designated by the Sec-
retary in generally applicable guid-
ance, of the notice described in para-
graph (f)(3)(i) of this section identi-
fying the benefit package to which the 
exemption applies. 

(4) Availability of documentation. The 
plan (or issuer) must make available to 
participants and beneficiaries (or their 
representatives), on request and at no 
charge, a summary of the information 
on which the exemption was based. An 
individual who is not a participant or 
beneficiary and who presents a notice 
described in paragraph (f)(3)(i) of this 
section is considered to be a represent-
ative. A representative may request 
the summary of information by pro-
viding the plan a copy of the notice 
provided to the participant under para-
graph (f)(3)(i) of this section with any 
individually identifiable information 
redacted. The summary of information 
must include the incurred expendi-
tures, the base period, the dollar 
amount of claims incurred during the 
base period that would have been de-
nied under the terms of the plan absent 
amendments required to comply with 
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paragraph (b)(1)(i) of this section, the 
administrative costs related to those 
claims, and other administrative costs 
attributable to complying with the re-
quirements of this section. In no event 
should the summary of information in-
clude any individually identifiable in-
formation. 

(g) Special rules for group health insur-
ance coverage—(1) Sale of nonparity poli-
cies. An issuer may sell a policy with-
out parity (as described in paragraph 
(b) of this section) only to a plan that 
meets the requirements of paragraphs 
(e) or (f) of this section. 

(2) Duration of exemption. After a plan 
meets the requirements of paragraph 
(f) of this section, the plan may change 
issuers without having to meet the re-
quirements of paragraph (f) of this sec-
tion again before September 30, 2001. 

(h) Effective dates—(1) In general. The 
requirements of this section are appli-
cable for plan years beginning on or 
after January 1, 1998. 

(2) Limitation on actions. (i) Except as 
provided in paragraph (h)(3) of this sec-
tion, no enforcement action is to be 
taken by the Secretary against a group 
health plan that has sought to comply 
in good faith with the requirements of 
section 712 of the Act, with respect to 
a violation that occurs before the ear-
lier of— 

(A) The first day of the first plan 
year beginning on or after April 1, 1998; 
or 

(B) January 1, 1999. 
(ii) Compliance with the require-

ments of this section is deemed to be 
good faith compliance with the re-
quirements of section 712 of Part 7 of 
Subtitle B of Title I of ERISA. 

(iii) The rules of this paragraph (h)(2) 
are illustrated by the following exam-
ples:

Example 1. (i) A group health plan has a 
plan year that is the calendar year. The plan 
complies with section 712 of Part 7 of Sub-
title B of Title I of ERISA in good faith 
using assumptions inconsistent with para-
graph (b)(6) of this section relating to 
weighted averages for categories of benefits. 

(ii) In this Example 1, no enforcement ac-
tion may be taken against the plan with re-
spect to a violation resulting solely from 
those assumptions and occurring before Jan-
uary 1, 1999.

Example 2. (i) A group health plan has a 
plan year that is the calendar year. For the 

entire 1998 plan year, the plan applies a 
$1,000,000 annual limit on medical/surgical 
benefits and a $100,000 annual limit on men-
tal health benefits. 

(ii) In this Example 2, the plan has not 
sought to comply with the requirements of 
section 712 of the Act in good faith and this 
paragraph (h)(2) does not apply.

(3) Transition period for increased cost 
exemption—(i) In general. No enforce-
ment action will be taken against a 
group health plan that is subject to the 
requirements of this section based on a 
violation of this section that occurs be-
fore April 1, 1998 solely because the 
plan claims the increased cost exemp-
tion under section 712(c)(2) of Part 7 of 
Subtitle B of Title I of ERISA based on 
assumptions inconsistent with the 
rules under paragraph (f) of this sec-
tion, provided that a plan amendment 
that complies with the requirements of 
paragraph (b)(1)(i) of this section is 
adopted and effective no later than 
March 31, 1998 and the plan complies 
with the notice requirements in para-
graph (h)(3)(ii) of this section. 

(ii) Notice of plan’s use of transition pe-
riod. (A) A group health plan satisfies 
the requirements of this paragraph 
(h)(3)(ii) only if the plan provides no-
tice to the applicable federal agency 
and posts such notice at the location(s) 
where documents must be made avail-
able for examination by participants 
and beneficiaries under section 104(b)(2) 
of ERISA and the regulations there-
under (29 CFR 2520.104b–1(b)(3)). The no-
tice must indicate the plan’s decision 
to use the transition period in para-
graph (h)(3)(i) of this section by 30 days 
after the first day of the plan year be-
ginning on or after January 1, 1998, but 
in no event later than March 31, 1998. 
For a group health plan that is a 
church plan, the applicable federal 
agency is the Department of the Treas-
ury. For a group health plan that is 
subject to Part 7 of Subtitle B of Title 
I of ERISA, the applicable federal 
agency is the Department of Labor. 
For a group health plan that is a non-
federal governmental plan, the applica-
ble federal agency is the Department of 
Health and Human Services. The notice 
must include— 

(1) The name of the plan and the plan 
number (PN); 

(2) The name, address, and telephone 
number of the plan administrator; 
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(3) For single-employer plans, the 
name, address, and telephone number 
of the plan sponsor (if different from 
the plan administrator) and the plan 
sponsor’s employer identification num-
ber (EIN); 

(4) The name and telephone number 
of the individual to contact for further 
information; and 

(5) The signature of the plan adminis-
trator and the date of the signature. 

(B) The notice must be provided at no 
charge to participants or their rep-
resentative within 15 days after receipt 
of a written or oral request for such no-
tification, but in no event before the 
notice has been sent to the applicable 
federal agency. 

(i) Sunset. This section does not apply 
to benefits for services furnished on or 
after September 30, 2001. 

[62 FR 66957, Dec. 22, 1997. Redesignated at 65 
FR 82142, Dec. 27, 2000]

Subpart D—General Provisions

SOURCE: 62 FR 16941, Apr. 8, 1997. Redesig-
nated at 65 FR 82142, Dec. 27, 2000, unless oth-
erwise noted.

§ 2590.731 Preemption; State flexi-
bility; construction. 

(a) Continued applicability of State law 
with respect to health insurance issuers. 
Subject to paragraph (b) of this section 
and except as provided in paragraph (c) 
of this section, part 7 of subtitle B of 
title I of the Act is not to be construed 
to supersede any provision of State law 
which establishes, implements, or con-
tinues in effect any standard or re-
quirement solely relating to health in-
surance issuers in connection with 
group health insurance coverage except 
to the extent that such standard or re-
quirement prevents the application of a 
requirements of this part. 

(b) Continued preemption with respect 
to group health plans. Nothing in part 7 
of subtitle B of title I of the Act affects 
or modifies the provisions of section 
514 of the Act with respect to group 
health plans. 

(c) Special rules—(1) In general. Sub-
ject to paragraph (c)(2) of this section, 
the provisions of part 7 of subtitle B of 
title I of the Act relating to health in-
surance coverage offered by a health 
insurance issuer supersede any provi-

sion of State law which establishes, im-
plements, or continues in effect a 
standard or requirement applicable to 
imposition of a preexisting condition 
exclusion specifically governed by sec-
tion 701 which differs from the stand-
ards or requirements specified in such 
section. 

(2) Exceptions. Only in relation to 
health insurance coverage offered by a 
health insurance issuer, the provisions 
of this part do not supersede any provi-
sion of State law to the extent that 
such provision— 

(i) Shortens the period of time from 
the ‘‘6-month period’’ described in sec-
tion 701(a)(1) of the Act and § 2590.701–
3(a)(1)(i) (for purposes of identifying a 
preexisting condition); 

(ii) Shortens the period of time from 
the ‘‘12 months’’ and ‘‘18 months’’ de-
scribed in section 701(a)(2) of the Act 
and § 2590.701–3(a)(1)(ii) (for purposes of 
applying a preexisting condition exclu-
sion period); 

(iii) Provides for a greater number of 
days than the ‘‘63 day period’’ de-
scribed in sections 701(c)(2)(A) and 
(d)(4)(A) of the Act and §§ 2590.701–
3(a)(1)(iii) and 2590.701–4 (for purposes 
of applying the break in coverage 
rules); 

(iv) Provides for a greater number of 
days than the ‘‘30-day period’’ de-
scribed in sections 701 (b)(2) and (d)(1) 
of the Act and § 2590.701–3(b) (for pur-
poses of the enrollment periods and 
preexisting condition exclusion periods 
for certain newborns and children that 
are adopted or placed for adoption); 

(v) Prohibits the imposition of any 
preexisting condition exclusion in 
cases not described in section 701(d) of 
the Act or expands the exceptions de-
scribed therein; 

(vi) Requires special enrollment peri-
ods in addition to those required under 
section 701(f) of the Act; or 

(vii) Reduces the maximum period 
permitted in an affiliation period under 
section 701(g)(1)(B) of the Act. 

(d) Definitions—(1) State law. For pur-
poses of this section the term State law 
includes all laws, decisions, rules, regu-
lations, or other State action having 
the effect of law, of any State. A law of 
the United States applicable only to 
the District of Columbia is treated as a 
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State law rather than a law of the 
United States. 

(2) State. For purposes of this section 
the term State includes a State, the 
Northern Mariana Islands, any polit-
ical subdivisions of a State or such Is-
land, or any agency or instrumentality 
of either. 

[62 FR 16941, Apr. 8, 1997; 62 FR 31670, 31693, 
June 10, 1997. Redesignated at 65 FR 82142, 
Dec. 27, 2000]

§ 2590.732 Special rules relating to 
group health plans. 

(a) General exception for certain small 
group health plans. The requirements of 
this part 7 of subtitle B of title I of the 
Act do not apply to any group health 
plan (and group health insurance cov-
erage offered in connection with a 
group health plan) for any plan year if, 
on the first day of the plan year, the 
plan has fewer than 2 participants who 
are current employees. 

(b) Excepted benefits—(1) In general. 
The requirements of subparts A and C 
of this part do not apply to any group 
health plan (or any group health insur-
ance coverage offered in connection 
with a group health plan) in relation to 
its provision of the benefits described 
in paragraph (b)(2), (3), (4), or (5) of this 
section (or any combination of these 
benefits). 

(2) Benefits excepted in all cir-
cumstances. The following benefits are 
excepted in all circumstances— 

(i) Coverage only for accident (in-
cluding accidental death and dis-
memberment); 

(ii) Disability income insurance; 
(iii) Liability insurance, including 

general liability insurance and auto-
mobile liability insurance; 

(iv) Coverage issued as a supplement 
to liability insurance; 

(v) Workers’ compensation or similar 
insurance; 

(vi) Automobile medical payment in-
surance; 

(vii) Credit-only insurance (for exam-
ple, mortgage insurance); and 

(viii) Coverage for on-site medical 
clinics. 

(3) Limited excepted benefits—(i) In 
general. Limited-scope dental benefits, 
limited-scope vision benefits, or long-
term care benefits are excepted if they 
are provided under a separate policy, 

certificate, or contract of insurance, or 
are otherwise not an integral part of 
the plan, as defined in paragraph 
(b)(3)(ii) of this section. 

(ii) Integral. For purposes of para-
graph (b)(3)(i) of this section, benefits 
are deemed to be an integral part of a 
plan unless a participant has the right 
to elect not to receive coverage for the 
benefits and, if the participant elects 
to receive coverage for the benefits, 
the participant pays an additional pre-
mium or contribution for that cov-
erage. 

(iii) Limited scope. Limited scope den-
tal or vision benefits are dental or vi-
sion benefits that are sold under a sep-
arate policy or rider and that are lim-
ited in scope to a narrow range or type 
of benefits that are generally excluded 
from hospital/medical/surgical benefit 
packages. 

(iv) Long-term care. Long-term care 
benefits are benefits that are either— 

(A) Subject to State long-term care 
insurance laws; 

(B) For qualified long-term care in-
surance services, as defined in section 
7702B(c)(1) of the Code, or provided 
under a qualified long-term care insur-
ance contract, as defined in section 
7702B(b) of the Internal Revenue Code; 
or 

(C) Based on cognitive impairment or 
a loss of functional capacity that is ex-
pected to be chronic. 

(4) Noncoordinated benefits—(i) Ex-
cepted benefits that are not coordinated. 
Coverage for only a specified disease or 
illness (for example, cancer-only poli-
cies) or hospital indemnity or other 
fixed dollar indemnity insurance (for 
example, $100/day) is excepted only if it 
meets each of the conditions specified 
in paragraph (b)(4)(ii) of this section. 

(ii) Conditions. Benefits are described 
in paragraph (b)(4)(i) of this section 
only if— 

(A) The benefits are provided under a 
separate policy, certificate, or contract 
of insurance; 

(B) There is no coordination between 
the provision of the benefits and an ex-
clusion of benefits under any group 
health plan maintained by the same 
plan sponsor; and 

(C) The benefits are paid with respect 
to an event without regard to whether 
benefits are provided with respect to 
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the event under any group health plan 
maintained by the same plan sponsor. 

(5) Supplemental benefits. The fol-
lowing benefits are excepted only if 
they are provided under a separate pol-
icy, certificate, or contract of insur-
ance: 

(i) Medicare supplemental health in-
surance (as defined under section 
1882(g)(1) of the Social Security Act; 
also known as Medigap or MedSupp in-
surance); 

(ii) Coverage supplemental to the 
coverage provided under chapter 55, 
title 10 of the United States Code (also 
known as CHAMPUS supplemental pro-
grams); and 

(iii) Similar supplemental coverage 
provided to coverage under a group 
health plan. 

(c) Treatment of partnerships. [Re-
served] 

[62 FR 16941, Apr. 8, 1997; 62 FR 31670, June 10, 
1997. Redesignated at 65 FR 82142, Dec. 27, 
2000]

§ 2590.734 Enforcement. [Reserved]

§ 2590.736 Applicability dates. 
(a) General applicability dates—(1) 

Non-collectively bargained plans. Part 7 
of Subtitle B of Title I of the Act and 
§§ 2590.701–1 through 2590.701–7, 2590.703, 
2590.731 through 2590.734, and this sec-
tion apply with respect to group health 
plans, and health insurance coverage 
offered in connection with group health 
plans, for plan years beginning after 
June 30, 1997, except as otherwise pro-
vided in this section. 

(2) Collectively-bargained plans. Except 
as otherwise provided in this section 
(other than in paragraph (a)(1) of this 
section), in the case of a group health 
plan maintained pursuant to one or 
more collective bargaining agreements 
between employee representatives and 
one or more employers ratified before 
August 21, 1996, Part 7 of Subtitle B of 
Title I of the Act and §§ 2590.701–1 
through 2590.701–7, 2590.703, 2590.731 
through 2590.734, and this section do 
not apply to plan years beginning be-
fore the later of July 1, 1997, or the 
date on which the last of the collective 
bargaining agreements relating to the 
plan terminates (determined without 
regard to any extension thereof agreed 
to after August 21, 1996). For these pur-

poses, any plan amendment made pur-
suant to a collective bargaining agree-
ment relating to the plan, that amends 
the plan solely to conform to any re-
quirement of such part, is not treated 
as a termination of the collective bar-
gaining agreement. 

(3)(i) Preexisting condition exclusion pe-
riods for current employees. Any pre-
existing condition exclusion period per-
mitted under § 2590.701–3 is measured 
from the individual’s enrollment date 
in the plan. Such exclusion period, as 
limited under § 2590.701–3, may be com-
pleted prior to the effective date of the 
Health Insurance Portability and Ac-
countability Act of 1996 (HIPAA) for 
his or her plan. Therefore, on the date 
the individual’s plan becomes subject 
to part 7 of subtitle B of title I of the 
Act, no preexisting condition exclusion 
may be imposed with respect to an in-
dividual beyond the limitation of 
§ 2590.701–3. For an individual who has 
not completed the permitted exclusion 
period under HIPAA, upon the effective 
date for his or her plan, the individual 
may use creditable coverage that the 
individual had prior to the enrollment 
date to reduce the remaining pre-
existing condition exclusion period ap-
plicable to the individual. 

(ii) Examples. The following examples 
illustrate the rules of this paragraph 
(a)(3):

Example 1. (i) Individual A has been work-
ing for Employer X and has been covered 
under Employer X’s plan since March 1, 1997. 
Under Employer X’s plan, as in effect before 
January 1, 1998, there is no coverage for any 
preexisting condition. Employer X’s plan 
year begins on January 1, 1998. A’s enroll-
ment date in the plan is March 1, 1997 and A 
has no creditable coverage before this date. 

(ii) In this Example 1, Employer X may con-
tinue to impose the preexisting condition ex-
clusion under the plan through February 28, 
1998 (the end of the 12-month period using 
anniversary dates).

Example 2. (i) Same facts as in Example 1, 
except that A’s enrollment date was August 
1, 1996, instead of March 1, 1997. 

(ii) In this Example 2, on January 1, 1998, 
Employer X’s plan may no longer exclude 
treatment for any preexisting condition that 
A may have; however, because Employer X’s 
plan is not subject to HIPAA until January 
1, 1998, A is not entitled to claim reimburse-
ment for expenses under the plan for treat-
ments for any preexisting condition of A re-
ceived before January 1, 1998.
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(b) Effective date for certification re-
quirement—(1) In general. Subject to 
the transitional rule in § 2590.701–
5(a)(5)(iii), the certification rules of 
§ 2590.701–5 apply to events occurring on 
or after July 1, 1996. 

(2) Period covered by certificate. A cer-
tificate is not required to reflect cov-
erage before July 1, 1996. 

(3) No certificate before June 1, 1997. 
Notwithstanding any other provision of 
subpart A or C of this part, in no case 
is a certificate required to be provided 
before June 1, 1997. 

(c) Limitation on actions. No enforce-
ment action is to be taken, pursuant to 
part 7 of subtitle B of title I of the Act, 
against a group health plan or health 
insurance issuer with respect to a vio-
lation of a requirement imposed by 
part 7 of subtitle B of title I of the Act 
before January 1, 1998, if the plan or 
issuer has sought to comply in good 
faith with such requirements. Compli-
ance with this part is deemed to be 
good faith compliance with the re-
quirements of part 7 of subtitle B of 
title I of the Act. 

(d) Transition rules for counting cred-
itable coverage. An individual who seeks 
to establish creditable coverage for pe-
riods before July 1, 1996 is entitled to 
establish such coverage through the 
presentation of documents or other 
means in accordance with the provi-
sions of § 2590.701–5(c). For coverage re-
lating to an event occurring before 
July 1, 1996, a group health plan and a 
health insurance issuer are not subject 
to any penalty or enforcement action 
with respect to the plan’s or issuer’s 
counting (or not counting) such cov-
erage if the plan or issuer has sought 
to comply in good faith with the appli-
cable requirements under § 2590.701–5(c). 

(e) Transition rules for certificates of 
creditable coverage—(1) Certificates only 
upon request. For events occurring on 
or after July 1, 1996, but before October 

1, 1996, a certificate is required to be 
provided only upon a written request 
by or on behalf of the individual to 
whom the certificate applies. 

(2) Certificates before June 1, 1997. For 
events occurring on or after October 1, 
1996 and before June 1, 1997, a certifi-
cate must be furnished no later than 
June 1, 1997, or any later date per-
mitted under § 2590.701–5(a)(2) (ii) and 
(iii). 

(3) Optional notice—(i) In general. This 
paragraph (e)(3) applies with respect to 
events described in § 2590.701–5(a)(2)(ii), 
that occur on or after October 1, 1996 
but before June 1, 1997. A group health 
plan or health insurance issuer offering 
group health coverage is deemed to sat-
isfy § 2590.701–5(a) (2) and (3) if a notice 
is provided in accordance with the pro-
visions of paragraphs (e)(3) (i) through 
(iv) of this section. 

(ii) Time of notice. The notice must be 
provided no later than June 1, 1997. 

(iii) Form and content of notice. A no-
tice provided pursuant to this para-
graph (e)(3) must be in writing and 
must include information substantially 
similar to the information included in 
a model notice authorized by the Sec-
retary. Copies of the model notice are 
available on the following website—
http://www.dol.gov/dol/pwba/ (or call 1–
800–998–7542). 

(iv) Providing certificate after request. 
If an individual requests a certificate 
following receipt of the notice, the cer-
tificate must be provided at the time of 
the request as set forth in § 2590.701–
5(a)(2)(iii). 

(v) Other certification rules apply. The 
rules set forth in § 2590.701–5(a)(4)(i) 
(method of delivery) and § 2590.701–
5(a)(1) (entities required to provide a 
certificate) apply with respect to the 
provision of the notice. 

[62 FR 16941, Apr. 8, 1997; 62 FR 31693, June 10, 
1997. Redesignated at 65 FR 82142, Dec. 27, 
2000; 66 FR 1411, Jan. 8, 2001]
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