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§ 735.27 Records. 
(a) The agency shall maintain com-

plete records in accordance with Office 
of Management and Budget Circular 
No. A–102. This includes books, docu-
ments, maps, and other evidence and 
accounting procedures and practices, 
sufficient to reflect properly— 

(1) The amount, receipt, and disposi-
tion by the agency of all assistance re-
ceived for the program. 

(2) The total costs of the program, in-
cluding all direct and indirect costs of 
whatever nature incurred for the per-
formance of the program for which the 
grant has been awarded. 

(b) Subgrantees and contractors, in-
cluding contractors for professional 
services, shall maintain books, docu-
ments, papers, maps, and records which 
are pertinent to specific grant award. 

(c) The agency’s records and the 
records of its subgrantees and contrac-
tors, including professional services 
contracts, shall be subject at all rea-
sonable times to inspection, reproduc-
tion, copying, and audit by the Office, 
the Department of the Interior, the 
Comptroller General of the United 
States, the Department of Labor or 
any authorized representative. 

(d) For completed or terminated 
grants the agency, subgrantees, and 
contractors shall preserve and make 
their records available to the Office, 
the Department of the Interior, the 
Comptroller General of the United 
States, Department of Labor, or any 
authorized representative pursuant to 
OMB Circular No. A–102.

§ 735.28 Disclosure of information. 
All grant applications received by 

the Director or his authorized designee 
constitute agency records. As such, 
their release may be requested by any 
member of the public under the Free-
dom of Information Act, 5 U.S.C. 552, 
and shall be disclosed unless exempt 
from disclosure under 5 U.S.C. 552(b).

PART 736—FEDERAL PROGRAM 
FOR A STATE

Sec.
736.1 Scope. 
736.11 General procedural requirements. 
736.12 Notice, comment and hearing proce-

dures. 

736.13 [Reserved] 
736.14 Director’s decision. 
736.15 Implementation, enforcement, and 

maintenance of a Federal program. 
736.16 Federal program termination proce-

dures. 
736.17 Consolidation of procedures. 
736.21 General requirements of a Federal 

program. 
736.22 Contents of a Federal program. 
736.23 Federal program effect on State law 

or regulations. 
736.24 Federal program effect on State fund-

ing. 
736.25 Permit fees.

AUTHORITY: 30 U.S.C. 1201 et seq., as amend-
ed; and Pub. L. 100–34.

SOURCE: 44 FR 15329, Mar. 13, 1979, unless 
otherwise noted.

§ 736.1 Scope. 

This part establishes standards and 
procedures for the promulgation, im-
plementation, maintenance, adminis-
tration, revision and termination of a 
Federal program for a State for coal 
exploration and surface coal mining 
and reclamation operations on non-
Federal and non-Indian lands within 
that State.

§ 736.11 General procedural require-
ments. 

(a) Promulgation. (1) The Director 
shall promulgate and, subject to the 
provisions of this part, implement a 
Federal program for a State if the Di-
rector reasonably expects coal explo-
ration or surface coal mining and rec-
lamation operations to exist on non-
Federal and non-Indian lands within 
the State at any time before June 1985, 
and the State fails to— 

(i) Submit a State program for regu-
lation of coal exploration and surface 
coal mining and reclamation oper-
ations on non-Federal and non-Indian 
lands within that State to the Director 
as provided in 30 CFR 731.12; or 

(ii) Resubmit an acceptable State 
program within 60 days of a notice of 
disapproval of a State program pursu-
ant to § 732.13(f). The Director shall not 
promulgate a Federal program before 
the expiration of the initial period al-
lowed for submission of a State pro-
gram, as provided in § 731.12. 

(2) The Director shall promulgate a 
complete Federal program for a State 
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upon the withdrawal of approval of an 
entire State program under § 733.12. 

(3) The Director shall promulgate a 
partial Federal program for a State 
upon the withdrawal of approval of 
part of a State program under 30 CFR 
part 733. 

(b) Revision. The Director may revise 
a Federal program for a State, if nec-
essary to further the purposes of the 
Act and the regulations adopted under 
the Act. 

(c) Termination. The Director shall 
terminate appropriate portions of a 
Federal program for a State, upon ap-
proval of a State program under 30 
CFR parts 731 and 732 that replaces a 
complete or partial Federal program 
for that State. 

[44 FR 15329, Mar. 13, 1979, as amended at 47 
FR 26367, June 17, 1982]

§ 736.12 Notice, comment and hearing 
procedures. 

Prior to the promulgation or revision 
of a Federal program for a State, 
OSMRE shall: 

(a) Federal Register notice. Publish in 
the FEDERAL REGISTER a notice which: 

(1) Includes the basis, purpose and 
substance of the proposed Federal pro-
gram or revision; 

(2) Offers any person an opportunity 
to submit written comments on the 
proposed Federal program or revision 
for a period to end no less than 30 days 
after the date of the notice; 

(3) Offers to hold a public hearing on 
the proposed Federal program or revi-
sion in the affected State during the 
comment period if requested by any 
person; 

(4) Gives the address of an appro-
priate place where any person, during 
normal business hours, may inspect 
and copy a copy of the administrative 
record for the proposed Federal pro-
gram or revision; 

(5) For an indirect revision of a Fed-
eral program, states that the affected 
provision of the permanent program is 
cross-referenced by the Federal pro-
gram, and thus that the proposed per-
manent program revision also would 
revise the Federal program; 

(b) Newspaper notice. For the initial 
promulgation of a Federal program for 
a State, publish in a newspaper of gen-
eral circulation in the coal mining area 

of the affected State a notice con-
cerning the proposed rulemaking which 
includes the information required by 
paragraph (a) of this section, except 
that for the substance of the proposed 
Federal program or revision OSMRE 
may substitute a brief description; and 

(c) Federal agency comment. As appro-
priate, solicit comments from the Ad-
ministrator of the Environmental Pro-
tection Agency, the Secretary of Agri-
culture, and the heads of other Federal 
agencies concerned with or having spe-
cial expertise relevant to the proposed 
Federal program or revision. 

[52 FR 39407, Oct. 21, 1987]

§ 736.13 [Reserved]

§ 736.14 Director’s decision. 

(a) After considering all relevant in-
formation received under § 736.12 of this 
part, the Director shall decide whether 
to promulgate or revise a Federal pro-
gram for the State. 

(b) The Director shall publish the de-
cision in the FEDERAL REGISTER, in-
cluding a statement of the basis and 
purpose for the decision, the regula-
tions of the Federal program for the 
State or revision thereof, and the effec-
tive date of the program or revision. 

[44 FR 15329, Mar. 13, 1979, as amended at 52 
FR 39408, Oct. 21, 1987]

§ 736.15 Implementation, enforcement, 
and maintenance of a Federal pro-
gram. 

(a) The Director shall implement, ad-
minister, enforce, and maintain a Fed-
eral program or any revision thereto 
not later than 30 days after a Federal 
program is promulgated or revised. 

(b)(1) Except as provided in pargraph 
(b)(2) of this section, the Director shall 
implement the procedures and criteria 
of a Federal program for a State for 
designating lands unsuitable for all or 
certain types of surface coal mining 
one year after a Federal program is 
made effective for a State. 

(2) When a complete or partial Fed-
eral program is promulgated because of 
a State’s failure to implement, main-
tain, or enforce adequately all or a part 
of its State program, all applicable 
portions of the Federal program for the 
State under this part shall be effective 
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immediately upon implementation of 
the Federal program. 

[48 FR 41348, Sept. 14, 1983]

§ 736.16 Federal program termination 
procedures. 

Termination of a Federal program 
shall be accomplished at the same time 
and through the procedures for ap-
proval of a State program under 30 
CFR part 732. No Federal program shall 
be considered terminated until a State 
program has been approved by the Sec-
retary in accordance with 30 CFR part 
732.

§ 736.17 Consolidation of procedures. 
The Director may consolidate public 

notices, hearings, opportunity for pub-
lic comment and decisions on the pro-
mulgation, revision or termination of a 
Federal program for a State under this 
part, with public notices, opportunity 
for public comment and hearings on 
the approval, disapproval or with-
drawal of a State program under 30 
CFR parts 732 through 733.

§ 736.21 General requirements of a 
Federal program. 

(a) Any complete Federal program 
promulgated or revised by the Director 
shall include the contents identified in 
30 CFR 736.22. 

(b) Any partial Federal program shall 
include all of the contents identified in 
30 CFR 736.22 to the extent that those 
aspects of coal exploration and surface 
coal mining and reclamation oper-
ations within the State are to be regu-
lated by the Director under the partial 
program and are not to be regulated 
under the remainder of the State pro-
gram that continues in effect.

§ 736.22 Contents of a Federal pro-
gram. 

(a) In promulgating or revising any 
Federal program for a State, the Direc-
tor shall— 

(1) Consider the nature of that 
State’s soils, topography, climate, and 
biological, chemical, geological, 
hydrological, agronomic, and other rel-
evant physical conditions; 

(2) Include any provisions that are 
necessary to implement the require-
ments of the Endangered Species Act of 
1973, as amended (16 U.S.C. 531 et seq.), 

the Fish and Wildlife Coordination Act, 
as amended (16 U.S.C. 661-666c), the Na-
tional Historic and Preservation Act of 
1966 (16 U.S.C. 470), the Archaeological 
and Historic Preservation Act of 1974 
(16 U.S.C. 469a), and other relevant 
Federal laws imposing duties upon the 
Secretary; and 

(3) Include, if required pursuant to 30 
CFR 736.23, any performance standards 
for the regulation of coal exploration 
and surface coal mining and reclama-
tion operations more stringent than 
those otherwise provided for by this 
chapter and the Act. 

(b)(1) Any Federal program for a 
State, including appropriate portions 
of a partial Federal program which is 
promulgated or revised by the Direc-
tor, shall provide for Federal regula-
tion of coal exploration and surface 
coal mining and reclamation oper-
ations on non-Federal and non-Indian 
lands within the State in accordance 
with the requirements of the Act and 
this Chapter, including, at a minimum, 
the following provisions: Parts 700, 701, 
707, 761, 762, 764, 842, 843, 845, sub-
chapters G, J, K, and M. 

(2) An exception to these require-
ments may be made where there is ex-
ploration but no mining in the State. 
In such a case, the Federal program 
which is promulgated must regulate 
coal exploration, but not mining, and 
shall include, at a minimum, the appli-
cable sections of the following provi-
sions: Parts 700, 701, 761, 762, 764, 772, 
773, 775, 815, 842, 843 and 845. 

(c) For the purpose of avoiding dupli-
cation, the Federal program shall in-
clude a process for coordinating the re-
view and issuance of permits for sur-
face coal mining and reclamation oper-
ations under the Federal program with 
any other Federal, State, or local plan-
ning or permit process applicable to 
the operations in the jurisdiction in-
volved, including, but not limited to— 

(1) The Clean Air Act, as amended (42 
U.S.C. 7401 et seq.); Clean Water Act, as 
amended (30 U.S.C. 1251 et seq.); Re-
source Conservation and Recovery Act 
(42 U.S.C. 3251 et seq.); and 

(2) Plans approved by the Adminis-
trator of the U.S. Environmental Pro-
tection Agency under sections 208 or 
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303(c) of the Clean Water Act, as 
amended (33 U.S.C. 1288, 1313(c)). 

[44 FR 15329, Mar. 13, 1979, as amended at 47 
FR 26367, June 17, 1982; 48 FR 44779, Sept. 30, 
1983]

§ 736.23 Federal program effect on 
State law or regulations. 

(a) Whenever a Federal program is 
promulgated or revised for a State, any 
statutes or regulations of the State 
regulating coal exploration or surface 
coal mining and reclamation oper-
ations subject to the Act shall be pre-
empted and superseded by the Federal 
program insofar as they are incon-
sistent with the requirements of the 
Act and the Federal program. In pro-
mulgating or revising a Federal pro-
gram for a State, the Director shall set 
forth in the FEDERAL REGISTER any 
State statute or regulation which is 
preempted and superseded by the Fed-
eral program. 

(b) The provision of any State stat-
ute or regulation which provides for 
more stringent land use and environ-
mental control and regulation of coal 
exploration or surface coal mining and 
reclamation operations than do the 
provisions of the Act or any regulation 
issued under the Act shall not be pre-
empted and superseded by the Director 
and shall be incorporated into the Fed-
eral program for the State. 

[44 FR 15329, Mar. 13, 1979, as amended at 47 
FR 26367, June 17, 1982]

§ 736.24 Federal program effect on 
State funding. 

(a) After the withdrawal of a State 
program and the promulgation and im-
plementation of a complete Federal 
program for a State and extending 
until approval of a new State program, 
the Director shall not— 

(1) Approve, fund or continue to fund 
a State abandoned mine reclamation 
program, under section 405(c) of the 
Act and 30 CFR 884.14, 884.15, 884.16 and 
886.18; or, 

(2) Make any grants to assist the 
State in administering and enforcing 
State programs under the Act and 30 
CFR 735.11 and 735.12. 

(b) After the withdrawal of a State 
program in part and the promulgation 
and implementation of a partial Fed-

eral program for a State and extending 
until the approval of a complete State 
program the Director shall not— 

(1) Approve, fund or continue to fund 
a State abandoned mine reclamation 
program, under section 405(c) of the 
Act and 30 CFR 884.14, 884.15, 884.16 and 
886.18, unless the Director finds, in 
writing, that discontinuation of fund-
ing would not be consistent with 
achieving the purposes of the Act, and 

(2) Make any grants to assist the 
State in administering and enforcing 
State programs under the Act and 30 
CFR 735.12, unless the Director finds in 
writing that discontinuation of funding 
would not be consistent with achieving 
the purposes of the Act.

§ 736.25 Permit fees. 

(a) Applicability. An applicant for a 
new permit to conduct surface coal 
mining operations under a Federal pro-
gram shall submit to OSM fees in the 
amounts set out in paragraph (d) of 
this section. For applications sub-
mitted prior to the effective date of 
this rule, fees shall apply only for 
stages of OSM review begun on or after 
the effective date. The applicant shall 
either submit all applicable fees with 
the permit application, or by stage of 
review as follows: 

(1) Administrative completeness review. 
An applicant who pays by stage of re-
view shall submit the administrative 
completeness review fee with the per-
mit application. 

(2) Technical review. Following receipt 
from OSM of a notice of administrative 
completeness, an applicant who pays 
by stage of review shall submit the 
technical review basic fee, plus the per-
acre fee for each acre of disturbed area 
or fraction thereof to be included in 
the permit area. 

(3) Permit issuance. Following receipt 
from OSM of a notice of technical ade-
quacy, an applicant who pays by stage 
of review shall submit the decision doc-
ument fee. 

(b) Refund of fees. (1) Upon receipt of 
a written request from an applicant, 
OSM will refund any permit fees paid 
under this section for a permit applica-
tion when OSM denies the permit: 
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(i) On the basis of information con-
cerning endangered or threatened spe-
cies or their critical habitats or infor-
mation. concerning cultural or histor-
ical resources, where such information 
was not available prior to submission 
of the permit application; 

(ii) Because subsequent to submittal 
of a permit application, the lands con-
tained in the permit application are de-
clared unsuitable for mining under sub-
chapter F of this chapter; or 

(iii) Because subsequent to submittal 
of a permit application, the applicant 
is denied valid existing rights to mine 
under part 761 of this chapter where 
such rights are required for surface 
coal mining operations on the lands 
contained in the permit application. 

(2) An applicant may file a written 
request for withdrawal of a permit ap-
plication and a refund of fees in accord-
ance with paragraph (b)(3) of this sec-
tion. 

(3) OSM will, upon receipt of written 
request for withdrawal of a permit ap-
plication, cease processing of that ap-
plication. If requested, OSM will refund 
fees paid by the applicant for the with-
drawn application as follows: 

(i) Any fees for a stage of OSM review 
not yet begun will be refunded; 

(ii) Where technical review has 
begun, partial refund will be made of 
any technical review fee amounts re-
maining after deduction of actual OSM 
costs incurred for that technical re-
view. Costs to process the withdrawal 
may also be deducted. 

(4) No interest will be paid on re-
funded fees. 

(c) Form of payment. All fees due 
under this section shall be submitted 
to OSM by the applicant in the form of 
a certified check, bank draft or money 
order, payable to Office of Surface Min-
ing. 

(d) Fee schedule for a new permit.
Administrative completeness 

review.
$250.00 

Technical review: 
Basic fee ............................. 1350.00 

Fee per acre of disturbed area 
in permit area: 
First 1,000 acres .................. 13.50/acre 
Second 1,000 acres ............... 6.00/acre 
Third 1,000 acres .................. 4.00/acre 
Additional acres ................. 3.00/acre 

Decision Document ................ 2000.00

[55 FR 29548, July 19, 1990]
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SUBCHAPTER D—FEDERAL LANDS PROGRAM

PART 740—GENERAL REQUIRE-
MENTS FOR SURFACE COAL MIN-
ING AND RECLAMATION OPER-
ATIONS ON FEDERAL LANDS

Sec.
740.1 Scope and purpose. 
740.4 Responsibilities. 
740.5 Definitions. 
740.10 Information collection. 
740.11 Applicability. 
740.13 Permits. 
740.15 Bonds on Federal lands. 
740.17 Inspection, enforcement and civil 

penalties. 
740.19 Performance standards.

AUTHORITY: 30 U.S.C. 1201 et seq. and 30 
U.S.C. 181 et seq.

SOURCE: 48 FR 6935, Feb. 16, 1983, unless 
otherwise noted.

§ 740.1 Scope and purpose. 
This part provides for the regulation 

of surface coal mining and reclamation 
operations on Federal lands.

§ 740.4 Responsibilities. 
(a) The Secretary is responsible for: 
(1) Approval, disapproval or condi-

tional approval of mining plans with 
respect to lands containing leased Fed-
eral coal and of modifications thereto, 
in accordance with the Mineral Leasing 
Act of 1920, as amended, 30 U.S.C. 181 et 
seq.; 

(2) Execution, modification or termi-
nation of State-Federal cooperative 
agreements in accordance with part 745 
of this chapter; 

(3) Designation of areas of Federal 
lands as unsuitable for all or certain 
types of surface coal mining and rec-
lamation operations, or termination of 
such designations, in accordance with 
part 769 of this chapter; 

(4) Decisions on requests to deter-
mine whether a person possesses valid 
existing rights to conduct surface coal 
mining operations on Federal lands 
within the areas specified in § 761.11(a) 
and (b) of this chapter; and 

(5) Issuance of findings concerning 
whether there are significant rec-
reational, timber, economic, or other 
values that may be incompatible with 
surface coal mining operations on Fed-

eral lands within a national forest, as 
specified in § 761.11(b) of this chapter. 

(b) OSM is responsible for: 
(1) Providing a decision document 

recommending to the Secretary ap-
proval, disapproval or conditional ap-
proval of mining plans and of modifica-
tions thereto; 

(2) Approval of experimental prac-
tices on Federal lands; 

(3) Inspection, enforcement and civil 
penalties with respect to surface coal 
mining and reclamation operations on 
Federal lands except as provided in 
paragraph (c)(5) of this section; 

(4) Processing citizen requests for 
Federal inspections on Federal lands in 
accordance with parts 842, 843 and 845 
of this chapter; and 

(5) Overseeing the State regulatory 
authority’s administration and en-
forcement of the State program on 
Federal lands pursuant to the terms of 
any cooperative agreement. 

(c) The following responsibilities of 
OSM may be delegated to a State regu-
latory authority under a cooperative 
agreement: 

(1) Review and approval, conditional 
approval of disapproval or permit ap-
plications for surface coal mining and 
reclamation operations on Federal 
lands, revisions or renewals thereof, 
and applications for the transfer, sale 
or assignment of such permits; 

(2) Consultation with and obtaining 
the consent, as necessary, of the Fed-
eral land management agency with re-
spect to post-mining land use and to 
any special requirements necessary to 
protect non-coal resources of the areas 
affected by surface coal mining and 
reclamation operations; 

(3) Consultation with and obtaining 
the consent, as necessary, of the Bu-
reau of Land Management with respect 
to requirements relating to the devel-
opment, production and recovery of 
mineral resources on lands affected by 
surface coal mining and reclamation 
operations involving leased Federal 
coal pursuant to 43 CFR Group 3400; 

(4) Approval and release of perform-
ance bonds, liability insurance and, as 
applicable, Federal lessee protection 
bonds required for surface coal mining 
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