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must not have had any responsibility 
for the matter brought for a hearing. 

(b) At the show cause hearing, the 
designee considers matters such as— 

(1) The necessity for implementing a 
by-pass; 

(2) Possible factual errors in the writ-
ten notice of intent to implement a by-
pass; and 

(3) The objections raised by public 
and private school representatives. 

(c) The designee may regulate the 
course of the proceedings and the con-
duct of parties during the pendency of 
the proceedings. The designee takes all 
steps necessary to conduct a fair and 
impartial proceeding, to avoid delay, 
and to maintain order. 

(d) The designee may interpret appli-
cable statutes and regulations, but 
may not waive them or rule on their 
validity. 

(e) The designee arranges for the 
preparation, retention, and, if appro-
priate, dissemination of the record of 
the hearing. 

(Authority: 20 U.S.C. 1412(f)(3))

§ 300.485 Decision. 

(a) The designee who conducts the 
show cause hearing— 

(1) Issues a written decision that in-
cludes a statement of findings; and 

(2) Submits a copy of the decision to 
the Secretary and sends a copy to each 
party by certified mail with return re-
ceipt requested. 

(b) Each party may submit comments 
and recommendations on the designee’s 
decision to the Secretary within 15 
days of the date the party receives the 
designee’s decision. 

(c) The Secretary adopts, reverses, or 
modifies the designee’s decision and 
notifies the SEA of the Secretary’s 
final action. That notice is sent by cer-
tified mail with return receipt re-
quested. 

(Authority: 20 U.S.C. 1412(f)(3))

§ 300.486 Filing requirements. 

(a) Any written submission under 
§§ 300.482–300.485 must be filed by hand-
delivery, by mail, or by facsimile 
transmission. The Secretary discour-
ages the use of facsimile transmission 
for documents longer than five pages. 

(b) The filing date under paragraph 
(a) of this section is the date the docu-
ment is— 

(1) Hand-delivered; 
(2) Mailed; or 
(3) Sent by facsimile transmission. 
(c) A party filing by facsimile trans-

mission is responsible for confirming 
that a complete and legible copy of the 
document was received by the Depart-
ment. 

(d) If a document is filed by facsimile 
transmission, the Secretary or the 
hearing officer, as applicable, may re-
quire the filing of a follow-up hard 
copy by hand-delivery or by mail with-
in a reasonable period of time. 

(e) If agreed upon by the parties, 
service of a document may be made 
upon the other party by facsimile 
transmission. 

(Authority: 20 U.S.C. 1412(f)(3))

§ 300.487 Judicial review. 

If dissatisfied with the Secretary’s 
final action, the SEA may, within 60 
days after notice of that action, file a 
petition for review with the United 
States Court of Appeals for the circuit 
in which the State is located. The pro-
cedures for judicial review are de-
scribed in section 612(f)(3)(B)–(D) of the 
Act. 

(Authority: 20 U.S.C. 1412(f)(3)(B)–(D))

Subpart E—Procedural Safeguards

DUE PROCESS PROCEDURES FOR PARENTS 
AND CHILDREN

§ 300.500 General responsibility of 
public agencies; definitions. 

(a) Responsibility of SEA and other 
public agencies. Each SEA shall ensure 
that each public agency establishes, 
maintains, and implements procedural 
safeguards that meet the requirements 
of §§ 300.500–300.529. 

(b) Definitions of ‘‘consent,’’ ‘‘evalua-
tion,’’ and ‘‘personally identifiable.’’ As 
used in this part — 

(1) Consent means that — 
(i) The parent has been fully in-

formed of all information relevant to 
the activity for which consent is 
sought, in his or her native language, 
or other mode of communication; 
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(ii) The parent understands and 
agrees in writing to the carrying out of 
the activity for which his or her con-
sent is sought, and the consent de-
scribes that activity and lists the 
records (if any) that will be released 
and to whom; and 

(iii)(A) The parent understands that 
the granting of consent is voluntary on 
the part of the parent and may be re-
voked at anytime. 

(B) If a parent revokes consent, that 
revocation is not retroactive (i.e., it 
does not negate an action that has oc-
curred after the consent was given and 
before the consent was revoked). 

(2) Evaluation means procedures used 
in accordance with §§ 300.530–300.536 to 
determine whether a child has a dis-
ability and the nature and extent of 
the special education and related serv-
ices that the child needs; and 

(3) Personally identifiable means that 
information includes— 

(i) The name of the child, the child’s 
parent, or other family member; 

(ii) The address of the child; 
(iii) A personal identifier, such as the 

child’s social security number or stu-
dent number; or 

(iv) A list of personal characteristics 
or other information that would make 
it possible to identify the child with 
reasonable certainty. 

(Authority: 20 U.S.C. 1415(a))

§ 300.501 Opportunity to examine 
records; parent participation in 
meetings. 

(a) General. The parents of a child 
with a disability must be afforded, in 
accordance with the procedures of 
§§ 300.562–300.569, an opportunity to— 

(1) Inspect and review all education 
records with respect to— 

(i) The identification, evaluation, 
and educational placement of the child; 
and 

(ii) The provision of FAPE to the 
child; and 

(2) Participate in meetings with re-
spect to — 

(i) The identification, evaluation, 
and educational placement of the child; 
and 

(ii) The provision of FAPE to the 
child. 

(b) Parent participation in meetings. (1) 
Each public agency shall provide no-

tice consistent with § 300.345(a)(1) and 
(b)(1) to ensure that parents of children 
with disabilities have the opportunity 
to participate in meetings described in 
paragraph (a)(2) of this section. 

(2) A meeting does not include infor-
mal or unscheduled conversations in-
volving public agency personnel and 
conversations on issues such as teach-
ing methodology, lesson plans, or co-
ordination of service provision if those 
issues are not addressed in the child’s 
IEP. A meeting also does not include 
preparatory activities that public 
agency personnel engage in to develop 
a proposal or response to a parent pro-
posal that will be discussed at a later 
meeting. 

(c) Parent involvement in placement de-
cisions. (1) Each public agency shall en-
sure that the parents of each child with 
a disability are members of any group 
that makes decisions on the edu-
cational placement of their child. 

(2) In implementing the requirements 
of paragraph (c)(1) of this section, the 
public agency shall use procedures con-
sistent with the procedures described 
in § 300.345(a) through (b)(1). 

(3) If neither parent can participate 
in a meeting in which a decision is to 
be made relating to the educational 
placement of their child, the public 
agency shall use other methods to en-
sure their participation, including indi-
vidual or conference telephone calls, or 
video conferencing. 

(4) A placement decision may be 
made by a group without the involve-
ment of the parents, if the public agen-
cy is unable to obtain the parents’ par-
ticipation in the decision. In this case, 
the public agency must have a record 
of its attempt to ensure their involve-
ment, including information that is 
consistent with the requirements of 
§ 300.345(d). 

(5) The public agency shall make rea-
sonable efforts to ensure that the par-
ents understand, and are able to par-
ticipate in, any group discussions re-
lating to the educational placement of 
their child, including arranging for an 
interpreter for parents with deafness, 
or whose native language is other than 
English. 

(Authority: 20 U.S.C. 1414(f), 1415(b)(1))
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§ 300.502 Independent educational 
evaluation. 

(a) General. (1) The parents of a child 
with a disability have the right under 
this part to obtain an independent edu-
cational evaluation of the child, sub-
ject to paragraphs (b) through (e) of 
this section. 

(2) Each public agency shall provide 
to parents, upon request for an inde-
pendent educational evaluation, infor-
mation about where an independent 
educational evaluation may be ob-
tained, and the agency criteria applica-
ble for independent educational evalua-
tions as set forth in paragraph (e) of 
this section. 

(3) For the purposes of this part— 
(i) Independent educational evaluation 

means an evaluation conducted by a 
qualified examiner who is not em-
ployed by the public agency responsible 
for the education of the child in ques-
tion; and 

(ii) Public expense means that the 
public agency either pays for the full 
cost of the evaluation or ensures that 
the evaluation is otherwise provided at 
no cost to the parent, consistent with 
§ 300.301. 

(b) Parent right to evaluation at public 
expense. (1) A parent has the right to an 
independent educational evaluation at 
public expense if the parent disagrees 
with an evaluation obtained by the 
public agency. 

(2) If a parent requests an inde-
pendent educational evaluation at pub-
lic expense, the public agency must, 
without unnecessary delay, either— 

(i) Initiate a hearing under § 300.507 to 
show that its evaluation is appropriate; 
or 

(ii) Ensure that an independent edu-
cational evaluation is provided at pub-
lic expense, unless the agency dem-
onstrates in a hearing under § 300.507 
that the evaluation obtained by the 
parent did not meet agency criteria. 

(3) If the public agency initiates a 
hearing and the final decision is that 
the agency’s evaluation is appropriate, 
the parent still has the right to an 
independent educational evaluation, 
but not at public expense. 

(4) If a parent requests an inde-
pendent educational evaluation, the 
public agency may ask for the parent’s 
reason why he or she objects to the 

public evaluation. However, the expla-
nation by the parent may not be re-
quired and the public agency may not 
unreasonably delay either providing 
the independent educational evalua-
tion at public expense or initiating a 
due process hearing to defend the pub-
lic evaluation. 

(c) Parent-initiated evaluations. If the 
parent obtains an independent edu-
cational evaluation at private expense, 
the results of the evaluation— 

(1) Must be considered by the public 
agency, if it meets agency criteria, in 
any decision made with respect to the 
provision of FAPE to the child; and 

(2) May be presented as evidence at a 
hearing under this subpart regarding 
that child. 

(d) Requests for evaluations by hearing 
officers. If a hearing officer requests an 
independent educational evaluation as 
part of a hearing, the cost of the eval-
uation must be at public expense. 

(e) Agency criteria. (1) If an inde-
pendent educational evaluation is at 
public expense, the criteria under 
which the evaluation is obtained, in-
cluding the location of the evaluation 
and the qualifications of the examiner, 
must be the same as the criteria that 
the public agency uses when it initi-
ates an evaluation, to the extent those 
criteria are consistent with the par-
ent’s right to an independent edu-
cational evaluation. 

(2) Except for the criteria described 
in paragraph (e)(1) of this section, a 
public agency may not impose condi-
tions or timelines related to obtaining 
an independent educational evaluation 
at public expense. 

(Authority: 20 U.S.C. 1415(b)(1))

§ 300.503 Prior notice by the public 
agency; content of notice. 

(a) Notice. (1) Written notice that 
meets the requirements of paragraph 
(b) of this section must be given to the 
parents of a child with a disability a 
reasonable time before the public agen-
cy— 

(i) Proposes to initiate or change the 
identification, evaluation, or edu-
cational placement of the child or the 
provision of FAPE to the child; or 
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(ii) Refuses to initiate or change the 
identification, evaluation, or edu-
cational placement of the child or the 
provision of FAPE to the child. 

(2) If the notice described under para-
graph (a)(1) of this section relates to an 
action proposed by the public agency 
that also requires parental consent 
under § 300.505, the agency may give no-
tice at the same time it requests par-
ent consent. 

(b) Content of notice. The notice re-
quired under paragraph (a) of this sec-
tion must include— 

(1) A description of the action pro-
posed or refused by the agency; 

(2) An explanation of why the agency 
proposes or refuses to take the action; 

(3) A description of any other options 
that the agency considered and the rea-
sons why those options were rejected; 

(4) A description of each evaluation 
procedure, test, record, or report the 
agency used as a basis for the proposed 
or refused action; 

(5) A description of any other factors 
that are relevant to the agency’s pro-
posal or refusal; 

(6) A statement that the parents of a 
child with a disability have protection 
under the procedural safeguards of this 
part and, if this notice is not an initial 
referral for evaluation, the means by 
which a copy of a description of the 
procedural safeguards can be obtained; 
and 

(7) Sources for parents to contact to 
obtain assistance in understanding the 
provisions of this part. 

(c) Notice in understandable language. 
(1) The notice required under para-
graph (a) of this section must be— 

(i) Written in language understand-
able to the general public; and 

(ii) Provided in the native language 
of the parent or other mode of commu-
nication used by the parent, unless it is 
clearly not feasible to do so. 

(2) If the native language or other 
mode of communication of the parent 
is not a written language, the public 
agency shall take steps to ensure— 

(i) That the notice is translated oral-
ly or by other means to the parent in 
his or her native language or other 
mode of communication; 

(ii) That the parent understands the 
content of the notice; and 

(iii) That there is written evidence 
that the requirements in paragraphs 
(c)(2) (i) and (ii) of this section have 
been met. 

(Authority: 20 U.S.C. 1415(b)(3), (4) and (c), 
1414(b)(1))

§ 300.504 Procedural safeguards no-
tice. 

(a) General. A copy of the procedural 
safeguards available to the parents of a 
child with a disability must be given to 
the parents, at a minimum— 

(1) Upon initial referral for evalua-
tion; 

(2) Upon each notification of an IEP 
meeting; 

(3) Upon reevaluation of the child; 
and 

(4) Upon receipt of a request for due 
process under § 300.507. 

(b) Contents. The procedural safe-
guards notice must include a full expla-
nation of all of the procedural safe-
guards available under §§ 300.403, 
300.500–300.529, and 300.560–300.577, and 
the State complaint procedures avail-
able under §§ 300.660–300.662 relating 
to— 

(1) Independent educational evalua-
tion; 

(2) Prior written notice; 
(3) Parental consent; 
(4) Access to educational records; 
(5) Opportunity to present com-

plaints to initiate due process hear-
ings; 

(6) The child’s placement during 
pendency of due process proceedings; 

(7) Procedures for students who are 
subject to placement in an interim al-
ternative educational setting; 

(8) Requirements for unilateral place-
ment by parents of children in private 
schools at public expense; 

(9) Mediation; 
(10) Due process hearings, including 

requirements for disclosure of evalua-
tion results and recommendations; 

(11) State-level appeals (if applicable 
in that State); 

(12) Civil actions; 
(13) Attorneys’ fees; and 
(14) The State complaint procedures 

under §§ 300.660–300.662, including a de-
scription of how to file a complaint and 
the timelines under those procedures. 

(c) Notice in understandable language. 
The notice required under paragraph 
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(a) of this section must meet the re-
quirements of § 300.503(c). 

(Authority: 20 U.S.C. 1415(d))

§ 300.505 Parental consent. 
(a) General. (1) Subject to paragraphs 

(a)(3), (b) and (c) of this section, in-
formed parent consent must be ob-
tained before— 

(i) Conducting an initial evaluation 
or reevaluation; and 

(ii) Initial provision of special edu-
cation and related services to a child 
with a disability. 

(2) Consent for initial evaluation may 
not be construed as consent for initial 
placement described in paragraph 
(a)(1)(ii) of this section. 

(3) Parental consent is not required 
before— 

(i) Reviewing existing data as part of 
an evaluation or a reevaluation; or 

(ii) Administering a test or other 
evaluation that is administered to all 
children unless, before administration 
of that test or evaluation, consent is 
required of parents of all children. 

(b) Refusal. If the parents of a child 
with a disability refuse consent for ini-
tial evaluation or a reevaluation, the 
agency may continue to pursue those 
evaluations by using the due process 
procedures under §§ 300.507–300.509, or 
the mediation procedures under 
§ 300.506 if appropriate, except to the 
extent inconsistent with State law re-
lating to parental consent. 

(c) Failure to respond to request for re-
evaluation. (1) Informed parental con-
sent need not be obtained for reevalua-
tion if the public agency can dem-
onstrate that it has taken reasonable 
measures to obtain that consent, and 
the child’s parent has failed to respond. 

(2) To meet the reasonable measures 
requirement in paragraph (c)(1) of this 
section, the public agency must use 
procedures consistent with those in 
§ 300.345(d). 

(d) Additional State consent require-
ments. In addition to the parental con-
sent requirements described in para-
graph (a) of this section, a State may 
require parental consent for other serv-
ices and activities under this part if it 
ensures that each public agency in the 
State establishes and implements ef-
fective procedures to ensure that a par-
ent’s refusal to consent does not result 

in a failure to provide the child with 
FAPE. 

(e) Limitation. A public agency may 
not use a parent’s refusal to consent to 
one service or activity under para-
graphs (a) and (d) of this section to 
deny the parent or child any other 
service, benefit, or activity of the pub-
lic agency, except as required by this 
part. 

(Authority: 20 U.S.C. 1415(b)(3); 1414(a)(1)(C) 
and (c)(3))

§ 300.506 Mediation. 

(a) General. Each public agency shall 
ensure that procedures are established 
and implemented to allow parties to 
disputes involving any matter de-
scribed in § 300.503(a)(1) to resolve the 
disputes through a mediation process 
that, at a minimum, must be available 
whenever a hearing is requested under 
§§ 300.507 or 300.520–300.528. 

(b) Requirements. The procedures 
must meet the following requirements: 

(1) The procedures must ensure that 
the mediation process— 

(i) Is voluntary on the part of the 
parties; 

(ii) Is not used to deny or delay a par-
ent’s right to a due process hearing 
under § 300.507, or to deny any other 
rights afforded under Part B of the Act; 
and 

(iii) Is conducted by a qualified and 
impartial mediator who is trained in 
effective mediation techniques. 

(2)(i) The State shall maintain a list 
of individuals who are qualified medi-
ators and knowledgeable in laws and 
regulations relating to the provision of 
special education and related services. 

(ii) If a mediator is not selected on a 
random (e.g., a rotation) basis from the 
list described in paragraph (b)(2)(i) of 
this section, both parties must be in-
volved in selecting the mediator and 
agree with the selection of the indi-
vidual who will mediate. 

(3) The State shall bear the cost of 
the mediation process, including the 
costs of meetings described in para-
graph (d) of this section. 

(4) Each session in the mediation 
process must be scheduled in a timely 
manner and must be held in a location 
that is convenient to the parties to the 
dispute. 
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(5) An agreement reached by the par-
ties to the dispute in the mediation 
process must be set forth in a written 
mediation agreement. 

(6) Discussions that occur during the 
mediation process must be confidential 
and may not be used as evidence in any 
subsequent due process hearings or 
civil proceedings, and the parties to 
the mediation process may be required 
to sign a confidentiality pledge prior to 
the commencement of the process. 

(c) Impartiality of mediator. (1) An in-
dividual who serves as a mediator 
under this part— 

(i) May not be an employee of— 
(A) Any LEA or any State agency de-

scribed under § 300.194; or 
(B) An SEA that is providing direct 

services to a child who is the subject of 
the mediation process; and 

(ii) Must not have a personal or pro-
fessional conflict of interest. 

(2) A person who otherwise qualifies 
as a mediator is not an employee of an 
LEA or State agency described under 
§ 300.194 solely because he or she is paid 
by the agency to serve as a mediator. 

(d) Meeting to encourage mediation. (1) 
A public agency may establish proce-
dures to require parents who elect not 
to use the mediation process to meet, 
at a time and location convenient to 
the parents, with a disinterested 
party— 

(i) Who is under contract with a par-
ent training and information center or 
community parent resource center in 
the State established under section 682 
or 683 of the Act, or an appropriate al-
ternative dispute resolution entity; 
and 

(ii) Who would explain the benefits of 
the mediation process, and encourage 
the parents to use the process. 

(2) A public agency may not deny or 
delay a parent’s right to a due process 
hearing under § 300.507 if the parent 
fails to participate in the meeting de-
scribed in paragraph (d)(1) of this sec-
tion. 

(Authority: 20 U.S.C. 1415(e))

§ 300.507 Impartial due process hear-
ing; parent notice. 

(a) General. (1) A parent or a public 
agency may initiate a hearing on any 
of the matters described in 
§ 300.503(a)(1) and (2) (relating to the 

identification, evaluation or edu-
cational placement of a child with a 
disability, or the provision of FAPE to 
the child). 

(2) When a hearing is initiated under 
paragraph (a)(1) of this section, the 
public agency shall inform the parents 
of the availability of mediation de-
scribed in § 300.506. 

(3) The public agency shall inform 
the parent of any free or low-cost legal 
and other relevant services available in 
the area if— 

(i) The parent requests the informa-
tion; or 

(ii) The parent or the agency initi-
ates a hearing under this section. 

(b) Agency responsible for conducting 
hearing. The hearing described in para-
graph (a) of this section must be con-
ducted by the SEA or the public agency 
directly responsible for the education 
of the child, as determined under State 
statute, State regulation, or a written 
policy of the SEA. 

(c) Parent notice to the public agency. 
(1) General. The public agency must 
have procedures that require the par-
ent of a child with a disability or the 
attorney representing the child, to pro-
vide notice (which must remain con-
fidential) to the public agency in a re-
quest for a hearing under paragraph 
(a)(1) of this section. 

(2) Content of parent notice. The notice 
required in paragraph (c)(1) of this sec-
tion must include— 

(i) The name of the child; 
(ii) The address of the residence of 

the child; 
(iii) The name of the school the child 

is attending; 
(iv) A description of the nature of the 

problem of the child relating to the 
proposed or refused initiation or 
change, including facts relating to the 
problem; and 

(v) A proposed resolution of the prob-
lem to the extent known and available 
to the parents at the time. 

(3) Model form to assist parents. Each 
SEA shall develop a model form to as-
sist parents in filing a request for due 
process that includes the information 
required in paragraphs (c)(1) and (2) of 
this section. 

(4) Right to due process hearing. A pub-
lic agency may not deny or delay a par-
ent’s right to a due process hearing for 
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failure to provide the notice required 
in paragraphs (c)(1) and (2) of this sec-
tion. 

(Authority: 20 U.S.C. 1415(b)(5), (b)(6), (b)(7), 
(b)(8), (e)(1) and (f)(1))

§ 300.508 Impartial hearing officer. 
(a) A hearing may not be conducted— 
(1) By a person who is an employee of 

the State agency or the LEA that is in-
volved in the education or care of the 
child; or 

(2) By any person having a personal 
or professional interest that would con-
flict with his or her objectivity in the 
hearing. 

(b) A person who otherwise qualifies 
to conduct a hearing under paragraph 
(a) of this section is not an employee of 
the agency solely because he or she is 
paid by the agency to serve as a hear-
ing officer. 

(c) Each public agency shall keep a 
list of the persons who serve as hearing 
officers. The list must include a state-
ment of the qualifications of each of 
those persons. 

(Authority: 20 U.S.C. 1415(f)(3))

§ 300.509 Hearing rights. 
(a) General. Any party to a hearing 

conducted pursuant to §§ 300.507 or 
300.520–300.528, or an appeal conducted 
pursuant to § 300.510, has the right to— 

(1) Be accompanied and advised by 
counsel and by individuals with special 
knowledge or training with respect to 
the problems of children with disabil-
ities; 

(2) Present evidence and confront, 
cross-examine, and compel the attend-
ance of witnesses; 

(3) Prohibit the introduction of any 
evidence at the hearing that has not 
been disclosed to that party at least 5 
business days before the hearing; 

(4) Obtain a written, or, at the option 
of the parents, electronic, verbatim 
record of the hearing; and 

(5) Obtain written, or, at the option 
of the parents, electronic findings of 
fact and decisions. 

(b) Additional disclosure of information. 
(1) At least 5 business days prior to a 
hearing conducted pursuant to 
§ 300.507(a), each party shall disclose to 
all other parties all evaluations com-
pleted by that date and recommenda-

tions based on the offering party’s 
evaluations that the party intends to 
use at the hearing. 

(2) A hearing officer may bar any 
party that fails to comply with para-
graph (b)(1) of this section from intro-
ducing the relevant evaluation or rec-
ommendation at the hearing without 
the consent of the other party. 

(c) Parental rights at hearings. (1) Par-
ents involved in hearings must be given 
the right to— 

(i) Have the child who is the subject 
of the hearing present; and 

(ii) Open the hearing to the public. 
(2) The record of the hearing and the 

findings of fact and decisions described 
in paragraphs (a)(4) and (a)(5) of this 
section must be provided at no cost to 
parents. 

(d) Findings and decision to advisory 
panel and general public. The public 
agency, after deleting any personally 
identifiable information, shall — 

(1) Transmit the findings and deci-
sions referred to in paragraph (a)(5) of 
this section to the State advisory panel 
established under § 300.650; and 

(2) Make those findings and decisions 
available to the public. 

(Authority: 20 U.S.C. 1415(f)(2) and (h))

§ 300.510 Finality of decision; appeal; 
impartial review. 

(a) Finality of decision. A decision 
made in a hearing conducted pursuant 
to §§ 300.507 or 300.520–300.528 is final, 
except that any party involved in the 
hearing may appeal the decision under 
the provisions of paragraph (b) of this 
section and § 300.512. 

(Authority: 20 U.S.C. 1415(i)(1)(A))

(b) Appeal of decisions; impartial re-
view. (1) General. If the hearing re-
quired by § 300.507 is conducted by a 
public agency other than the SEA, any 
party aggrieved by the findings and de-
cision in the hearing may appeal to the 
SEA. 

(2) SEA responsibility for review. If 
there is an appeal, the SEA shall con-
duct an impartial review of the hear-
ing. The official conducting the review 
shall— 

(i) Examine the entire hearing 
record; 
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(ii) Ensure that the procedures at the 
hearing were consistent with the re-
quirements of due process; 

(iii) Seek additional evidence if nec-
essary. If a hearing is held to receive 
additional evidence, the rights in 
§ 300.509 apply; 

(iv) Afford the parties an opportunity 
for oral or written argument, or both, 
at the discretion of the reviewing offi-
cial; 

(v) Make an independent decision on 
completion of the review; and 

(vi) Give a copy of the written, or, at 
the option of the parents, electronic 
findings of fact and decisions to the 
parties. 

(c) Findings and decision to advisory 
panel and general public. The SEA, after 
deleting any personally identifiable in-
formation, shall— 

(1) Transmit the findings and deci-
sions referred to in paragraph (b)(2)(vi) 
of this section to the State advisory 
panel established under § 300.650; and 

(2) Make those findings and decisions 
available to the public. 

(d) Finality of review decision. The de-
cision made by the reviewing official is 
final unless a party brings a civil ac-
tion under § 300.512. 

(Authority: 20 U.S.C. 1415(g); H. R. Rep. No. 
94–664, at p. 49 (1975))

§ 300.511 Timelines and convenience of 
hearings and reviews. 

(a) The public agency shall ensure 
that not later than 45 days after the re-
ceipt of a request for a hearing— 

(1) A final decision is reached in the 
hearing; and 

(2) A copy of the decision is mailed to 
each of the parties. 

(b) The SEA shall ensure that not 
later than 30 days after the receipt of a 
request for a review— 

(1) A final decision is reached in the 
review; and 

(2) A copy of the decision is mailed to 
each of the parties. 

(c) A hearing or reviewing officer 
may grant specific extensions of time 
beyond the periods set out in para-
graphs (a) and (b) of this section at the 
request of either party. 

(d) Each hearing and each review in-
volving oral arguments must be con-
ducted at a time and place that is rea-

sonably convenient to the parents and 
child involved. 

(Authority: 20 U.S.C. 1415)

§ 300.512 Civil action. 
(a) General. Any party aggrieved by 

the findings and decision made under 
§§ 300.507 or 300.520–300.528 who does not 
have the right to an appeal under 
§ 300.510(b), and any party aggrieved by 
the findings and decision under 
§ 300.510(b), has the right to bring a 
civil action with respect to the com-
plaint presented pursuant to § 300.507. 
The action may be brought in any 
State court of competent jurisdiction 
or in a district court of the United 
States without regard to the amount in 
controversy. 

(b) Additional requirements. In any ac-
tion brought under paragraph (a) of 
this section, the court— 

(1) Shall receive the records of the 
administrative proceedings; 

(2) Shall hear additional evidence at 
the request of a party; and 

(3) Basing its decision on the prepon-
derance of the evidence, shall grant the 
relief that the court determines to be 
appropriate. 

(c) Jurisdiction of district courts. The 
district courts of the United States 
have jurisdiction of actions brought 
under section 615 of the Act without re-
gard to the amount in controversy. 

(d) Rule of construction. Nothing in 
this part restricts or limits the rights, 
procedures, and remedies available 
under the Constitution, the Americans 
with Disabilities Act of 1990, title V of 
the Rehabilitation Act of 1973, or other 
Federal laws protecting the rights of 
children with disabilities, except that 
before the filing of a civil action under 
these laws seeking relief that is also 
available under section 615 of the Act, 
the procedures under §§ 300.507 and 
300.510 must be exhausted to the same 
extent as would be required had the ac-
tion been brought under section 615 of 
the Act. 

(Authority: 20 U.S.C. 1415(i)(2), (i)(3)(A), and 
1415(l))

§ 300.513 Attorneys’ fees. 
(a) In any action or proceeding 

brought under section 615 of the Act, 
the court, in its discretion, may award 
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reasonable attorneys’ fees as part of 
the costs to the parents of a child with 
a disability who is the prevailing 
party. 

(b)(1) Funds under Part B of the Act 
may not be used to pay attorneys’ fees 
or costs of a party related to an action 
or proceeding under section 615 of the 
Act and subpart E of this part. 

(2) Paragraph (b)(1) of this section 
does not preclude a public agency from 
using funds under Part B of the Act for 
conducting an action or proceeding 
under section 615 of the Act. 

(c) A court awards reasonable attor-
ney’s fees under section 615(i)(3) of the 
Act consistent with the following: 

(1) Determination of amount of attor-
neys’ fees. Fees awarded under section 
615(i)(3) of the Act must be based on 
rates prevailing in the community in 
which the action or proceeding arose 
for the kind and quality of services fur-
nished. No bonus or multiplier may be 
used in calculating the fees awarded 
under this subsection. 

(2) Prohibition of attorneys’ fees and re-
lated costs for certain services. (i) Attor-
neys’ fees may not be awarded and re-
lated costs may not be reimbursed in 
any action or proceeding under section 
615 of the Act for services performed 
subsequent to the time of a written 
offer of settlement to a parent if— 

(A) The offer is made within the time 
prescribed by Rule 68 of the Federal 
Rules of Civil Procedure or, in the case 
of an administrative proceeding, at any 
time more than 10 days before the pro-
ceeding begins; 

(B) The offer is not accepted within 
10 days; and 

(C) The court or administrative hear-
ing officer finds that the relief finally 
obtained by the parents is not more fa-
vorable to the parents than the offer of 
settlement. 

(ii) Attorneys’ fees may not be 
awarded relating to any meeting of the 
IEP team unless the meeting is con-
vened as a result of an administrative 
proceeding or judicial action, or at the 
discretion of the State, for a mediation 
described in § 300.506 that is conducted 
prior to the filing of a request for due 
process under §§ 300.507 or 300.520–
300.528. 

(3) Exception to prohibition on attor-
neys’ fees and related costs. Notwith-

standing paragraph (c)(2) of this sec-
tion, an award of attorneys’ fees and 
related costs may be made to a parent 
who is the prevailing party and who 
was substantially justified in rejecting 
the settlement offer. 

(4) Reduction of amount of attorneys’ 
fees. Except as provided in paragraph 
(c)(5) of this section, the court reduces, 
accordingly, the amount of the attor-
neys’ fees awarded under section 615 of 
the Act, if the court finds that— 

(i) The parent, during the course of 
the action or proceeding, unreasonably 
protracted the final resolution of the 
controversy; 

(ii) The amount of the attorneys’ fees 
otherwise authorized to be awarded un-
reasonably exceeds the hourly rate pre-
vailing in the community for similar 
services by attorneys of reasonably 
comparable skill, reputation, and expe-
rience; 

(iii) The time spent and legal services 
furnished were excessive considering 
the nature of the action or proceeding; 
or 

(iv) The attorney representing the 
parent did not provide to the school 
district the appropriate information in 
the due process complaint in accord-
ance with § 300.507(c). 

(5) Exception to reduction in amount of 
attorneys’ fees. The provisions of para-
graph (c)(4) of this section do not apply 
in any action or proceeding if the court 
finds that the State or local agency un-
reasonably protracted the final resolu-
tion of the action or proceeding or 
there was a violation of section 615 of 
the Act. 

(Authority: 20 U.S.C. 1415(i)(3)(B)–(G))

§ 300.514 Child’s status during pro-
ceedings. 

(a) Except as provided in § 300.526, 
during the pendency of any administra-
tive or judicial proceeding regarding a 
complaint under § 300.507, unless the 
State or local agency and the parents 
of the child agree otherwise, the child 
involved in the complaint must remain 
in his or her current educational place-
ment. 

(b) If the complaint involves an ap-
plication for initial admission to public 
school, the child, with the consent of 
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the parents, must be placed in the pub-
lic school until the completion of all 
the proceedings. 

(c) If the decision of a hearing officer 
in a due process hearing conducted by 
the SEA or a State review official in an 
administrative appeal agrees with the 
child’s parents that a change of place-
ment is appropriate, that placement 
must be treated as an agreement be-
tween the State or local agency and 
the parents for purposes of paragraph 
(a) of this section. 

(Authority: 20 U.S.C. 1415(j))

§ 300.515 Surrogate parents. 
(a) General. Each public agency shall 

ensure that the rights of a child are 
protected if— 

(1) No parent (as defined in § 300.20) 
can be identified; 

(2) The public agency, after reason-
able efforts, cannot discover the where-
abouts of a parent; or 

(3) The child is a ward of the State 
under the laws of that State. 

(b) Duty of public agency. The duty of 
a public agency under paragraph (a) of 
this section includes the assignment of 
an individual to act as a surrogate for 
the parents. This must include a meth-
od— 

(1) For determining whether a child 
needs a surrogate parent; and 

(2) For assigning a surrogate parent 
to the child. 

(c) Criteria for selection of surrogates. 
(1) The public agency may select a sur-
rogate parent in any way permitted 
under State law. 

(2) Except as provided in paragraph 
(c)(3) of this section, public agencies 
shall ensure that a person selected as a 
surrogate— 

(i) Is not an employee of the SEA, the 
LEA, or any other agency that is in-
volved in the education or care of the 
child; 

(ii) Has no interest that conflicts 
with the interest of the child he or she 
represents; and 

(iii) Has knowledge and skills that 
ensure adequate representation of the 
child. 

(3) A public agency may select as a 
surrogate a person who is an employee 
of a nonpublic agency that only pro-
vides non-educational care for the 
child and who meets the standards in 

paragraphs (c)(2)(ii) and (iii) of this 
section. 

(d) Non-employee requirement; com-
pensation. A person who otherwise 
qualifies to be a surrogate parent under 
paragraph (c) of this section is not an 
employee of the agency solely because 
he or she is paid by the agency to serve 
as a surrogate parent. 

(e) Responsibilities. The surrogate par-
ent may represent the child in all mat-
ters relating to— 

(1) The identification, evaluation, 
and educational placement of the child; 
and 

(2) The provision of FAPE to the 
child. 

(Authority: 20 U.S.C. 1415(b)(2))

§ 300.516 [Reserved]

§ 300.517 Transfer of parental rights at 
age of majority. 

(a) General. A State may provide 
that, when a student with a disability 
reaches the age of majority under 
State law that applies to all students 
(except for a student with a disability 
who has been determined to be incom-
petent under State law)— 

(1)(i) The public agency shall provide 
any notice required by this part to 
both the individual and the parents; 
and 

(ii) All other rights accorded to par-
ents under Part B of the Act transfer 
to the student; and 

(2) All rights accorded to parents 
under Part B of the Act transfer to stu-
dents who are incarcerated in an adult 
or juvenile, State or local correctional 
institution. 

(3) Whenever a State transfers rights 
under this part pursuant to paragraph 
(a)(1) or (a)(2) of this section, the agen-
cy shall notify the individual and the 
parents of the transfer of rights. 

(b) Special rule. If, under State law, a 
State has a mechanism to determine 
that a student with a disability, who 
has reached the age of majority under 
State law that applies to all children 
and has not been determined incom-
petent under State law, does not have 
the ability to provide informed consent 
with respect to his or her educational 
program, the State shall establish pro-
cedures for appointing the parent, or, if 
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the parent is not available another ap-
propriate individual, to represent the 
educational interests of the student 
throughout the student’s eligibility 
under Part B of the Act. 

(Authority: 20 U.S.C. 1415(m))

DISCIPLINE PROCEDURES

§ 300.519 Change of placement for dis-
ciplinary removals. 

For purposes of removals of a child 
with a disability from the child’s cur-
rent educational placement under 
§§ 300.520–300.529, a change of placement 
occurs if— 

(a) The removal is for more than 10 
consecutive school days; or 

(b) The child is subjected to a series 
of removals that constitute a pattern 
because they cumulate to more than 10 
school days in a school year, and be-
cause of factors such as the length of 
each removal, the total amount of time 
the child is removed, and the proximity 
of the removals to one another. 

(Authority: 20 U.S.C. 1415(k))

§ 300.520 Authority of school per-
sonnel. 

(a) School personnel may order— 
(1)(i) To the extent removal would be 

applied to children without disabil-
ities, the removal of a child with a dis-
ability from the child’s current place-
ment for not more than 10 consecutive 
school days for any violation of school 
rules, and additional removals of not 
more than 10 consecutive school days 
in that same school year for separate 
incidents of misconduct (as long as 
those removals do not constitute a 
change of placement under § 300.519(b)); 

(ii) After a child with a disability has 
been removed from his or her current 
placement for more than 10 school days 
in the same school year, during any 
subsequent days of removal the public 
agency must provide services to the ex-
tent required under § 300.121(d); and 

(2) A change in placement of a child 
with a disability to an appropriate in-
terim alternative educational setting 
for the same amount of time that a 
child without a disability would be sub-
ject to discipline, but for not more 
than 45 days, if— 

(i) The child carries a weapon to 
school or to a school function under 

the jurisdiction of a State or a local 
educational agency; or 

(ii) The child knowingly possesses or 
uses illegal drugs or sells or solicits the 
sale of a controlled substance while at 
school or a school function under the 
jurisdiction of a State or local edu-
cational agency. 

(b)(1) Either before or not later than 
10 business days after either first re-
moving the child for more than 10 
school days in a school year or com-
mencing a removal that constitutes a 
change of placement under § 300.519, in-
cluding the action described in para-
graph (a)(2) of this section— 

(i) If the LEA did not conduct a func-
tional behavioral assessment and im-
plement a behavioral intervention plan 
for the child before the behavior that 
resulted in the removal described in 
paragraph (a) of this section, the agen-
cy shall convene an IEP meeting to de-
velop an assessment plan. 

(ii) If the child already has a behav-
ioral intervention plan, the IEP team 
shall meet to review the plan and its 
implementation, and, modify the plan 
and its implementation as necessary, 
to address the behavior. 

(2) As soon as practicable after devel-
oping the plan described in paragraph 
(b)(1)(i) of this section, and completing 
the assessments required by the plan, 
the LEA shall convene an IEP meeting 
to develop appropriate behavioral 
interventions to address that behavior 
and shall implement those interven-
tions. 

(c)(1) If subsequently, a child with a 
disability who has a behavioral inter-
vention plan and who has been removed 
from the child’s current educational 
placement for more than 10 school days 
in a school year is subjected to a re-
moval that does not constitute a 
change of placement under § 300.519, the 
IEP team members shall review the be-
havioral intervention plan and its im-
plementation to determine if modifica-
tions are necessary. 

(2) If one or more of the team mem-
bers believe that modifications are 
needed, the team shall meet to modify 
the plan and its implementation, to the 
extent the team determines necessary. 

(d) For purposes of this section, the 
following definitions apply: 
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