
335

Off. of Spec. Educ. and Rehab. Services, Education Pt. 364

be successfully rehabilitated if the in-
dividual maintains a supported em-
ployment placement for 60 days after 
making the transition to extended 
services. 

(Authority: 29 U.S.C. 711(c))

§ 363.56 What notice requirements 
apply to this program? 

Each grantee must advise applicants 
for or recipients of services under this 
part, or as appropriate, the parents, 
family members, guardians, advocates, 
or authorized representatives of those 
individuals, of the availability and pur-
poses of the State’s Client Assistance 
Program, including information on 
seeking assistance from that program. 

(Authority: 29 U.S.C. 718a)

PART 364—STATE INDEPENDENT 
LIVING SERVICES PROGRAM 
AND CENTERS FOR INDEPENDENT 
LIVING PROGRAM: GENERAL 
PROVISIONS

Subpart A—General

Sec.
364.1 What programs are covered? 
364.2 What is the purpose of the programs 

authorized by chapter 1 of title VII? 
364.3 What regulations apply? 
364.4 What definitions apply? 
364.5 What is program income and how may 

it be used? 
364.6 What requirements apply to the obli-

gation of Federal funds and program in-
come?

Subpart B—What Are the Application 
Requirements?

364.10 What are the application require-
ments? 

364.11 When must the State plan be sub-
mitted for approval? 

364.12 How does the Secretary approve 
State plans? 

364.13 Under what circumstances may funds 
be withheld, reduced, limited, or termi-
nated?

Subpart C—What Are the State Plan 
Requirements?

364.20 What are the general requirements 
for a State plan? 

364.21 What are the requirements for the 
Statewide Independent Living Council 
(SILC)? 

364.22 What is the State’s responsibility for 
administration of the programs author-
ized by chapter 1 of title VII? 

364.23 What are the staffing requirements? 
364.24 What assurances are required for staff 

development? 
364.25 What are the requirements for a 

statewide network of centers for inde-
pendent living? 

364.26 What are the requirements for co-
operation, coordination, and working re-
lationships? 

364.27 What are the requirements for coordi-
nating Independent Living (IL) services? 

364.28 What requirements relate to IL serv-
ices for older individuals who are blind? 

364.29 What are the requirements for coordi-
nating Federal and State sources of fund-
ing? 

364.30 What notice must be given about the 
Client Assistance Program (CAP)? 

364.31 What are the affirmative action re-
quirements? 

364.32 What are the requirements for out-
reach? 

364.33 What is required to meet minority 
needs? 

364.34 What are the fiscal and accounting 
requirements? 

364.35 What records must be maintained? 
364.36 What are the reporting requirements? 
364.37 What access to records must be pro-

vided? 
364.38 What methods of evaluation must the 

State plan include? 
364.39 What requirements apply to the ad-

ministration of grants under the Centers 
for Independent Living program? 

364.40 Who is eligible to receive IL services? 
364.41 What assurances must be included re-

garding eligibility? 
364.42 What objectives and information 

must be included in the State plan? 
364.43 What requirements apply to the pro-

vision of State IL services?

Subpart D—What Conditions Must Be Met 
After an Award?

364.50 What requirements apply to the proc-
essing of referrals and applications? 

364.51 What requirements apply to deter-
minations of eligibility or ineligibility? 

364.52 What are the requirements for an IL 
plan? 

364.53 What records must be maintained for 
the individual? 

364.54 What are the durational limitations 
on IL services? 

364.55 What standards shall service pro-
viders meet? 

364.56 What are the special requirements 
pertaining to the protection, use, and re-
lease of personal information? 

364.57 What functions and responsibilities 
may the State delegate? 
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364.58 What appeal procedures must be 
available to consumers? 

364.59 May an individual’s ability to pay be 
considered in determining his or her par-
ticipation in the costs of IL services?

AUTHORITY: 29 Awarding Grants U.S.C. 796–
796f-5, unless otherwise noted.

SOURCE: 59 FR 41887, Aug. 15, 1994, unless 
otherwise noted.

Subpart A—General

§ 364.1 What programs are covered? 
(a) This part includes general re-

quirements applicable to the conduct 
of the following programs authorized 
under title VII of the Rehabilitation 
Act of 1973, as amended: 

(1) The State Independent Living 
Services (SILS) program (34 CFR part 
365). 

(2) The Centers for Independent Liv-
ing (CIL) program (34 CFR part 366). 

(b) Some provisions in this part also 
are made specifically applicable to the 
Independent Living Services for Older 
Individuals Who Are Blind (OIB) pro-
gram (34 CFR part 367). 

(Authority: 29 U.S.C. 711(c) and 796–796f-5)

§ 364.2 What is the purpose of the pro-
grams authorized by chapter 1 of 
title VII? 

The purpose of the SILS and CIL pro-
grams authorized by chapter 1 of title 
VII of the Act is to promote a philos-
ophy of independent living (IL), includ-
ing a philosophy of consumer control, 
peer support, self-help, self-determina-
tion, equal access, and individual and 
system advocacy, to maximize the 
leadership, empowerment, independ-
ence, and productivity of individuals 
with significant disabilities, and to 
promote and maximize the integration 
and full inclusion of individuals with 
significant disabilities into the main-
stream of American society by pro-
viding financial assistance to States— 

(a) For providing, expanding, and im-
proving the provision of IL services; 

(b) To develop and support statewide 
networks of centers for independent 
living (centers); and 

(c) For improving working relation-
ships among— 

(1) SILS programs; 
(2) Centers; 

(3) Statewide Independent Living 
Councils (SILCs) established under sec-
tion 705 of the Act; 

(4) State vocational rehabilitation 
(VR) programs receiving assistance 
under title I and under part C of title 
VI of the Act; 

(5) Client assistance programs (CAPs) 
receiving assistance under section 112 
of the Act; 

(6) Programs funded under other ti-
tles of the Act; 

(7) Programs funded under other Fed-
eral laws; and 

(8) Programs funded through non-
Federal sources. 

(Authority: 29 U.S.C. 796)

§ 364.3 What regulations apply? 
The following regulations apply to 

the SILS and CIL programs: 
(a) The Education Department Gen-

eral Administrative Regulations 
(EDGAR) as follows: 

(1) 34 CFR part 74 (Administration of 
Grants to Institutions of Higher Edu-
cation, Hospitals, and Nonprofit Orga-
nizations), with respect to grants or 
subgrants to an eligible agency that is 
not a State or local government or In-
dian tribal organization. 

(2) 34 CFR part 75 (Direct Grant Pro-
grams), with respect to grants under 
subparts B and C of 34 CFR part 366. 

(3) 34 CFR part 76 (State-Adminis-
tered Programs), with respect to grants 
under 34 CFR part 365 and subpart D of 
34 CFR part 366. 

(4) 34 CFR part 77 (Definitions that 
Apply to Department Regulations). 

(5) 34 CFR part 79 (Intergovernmental 
Review of Department of Education 
Programs and Activities). 

(6) 34 CFR part 80 (Uniform Adminis-
trative Requirements for Grants and 
Cooperative Agreements to State and 
Local Governments), with respect to 
grants to an eligible agency that is a 
State or local government or Indian 
tribal organization. 

(7) 34 CFR part 81 (General Education 
Provisions Act—Enforcement). 

(8) 34 CFR part 82 (New Restrictions 
on Lobbying). 

(9) 34 CFR part 85 (Governmentwide 
Debarment and Suspension (Non-
procurement) and Governmentwide Re-
quirements for Drug-Free Workplace 
(Grants)). 
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(10) 34 CFR part 86 (Drug-Free 
Schools and Campuses). 

(b) The regulations in this part 364. 
(c) The regulations in 34 CFR parts 

365 and 366 as applicable. 

(Authority: 29 U.S.C. 711(c))

§ 364.4 What definitions apply? 
(a) Definitions in EDGAR. The fol-

lowing terms used in this part and in 34 
CFR parts 365, 366, and 367 are defined 
in 34 CFR 77.1:

Applicant 
Application 
Award 
Department 
EDGAR 
Fiscal year 
Nonprofit 
Private 
Project 
Public 
Secretary 
(b) Other definitions. The following 

definitions also apply to this part and 
to 34 CFR parts 365, 366, and 367: 

Act means the Rehabilitation Act of 
1973, as amended. 

Administrative support services means 
assistance to support IL programs and 
the activities of centers and may in-
clude financial and technical assist-
ance in planning, budget development, 
and evaluation of center activities, and 
support for financial management (in-
cluding audits), personnel develop-
ment, and recordkeeping activities. 

(Authority: 29 U.S.C. 796c(c)(2))

Advocacy means pleading an individ-
ual’s cause or speaking or writing in 
support of an individual. To the extent 
permitted by State law or the rules of 
the agency before which an individual 
is appearing, a non-lawyer may engage 
in advocacy on behalf of another indi-
vidual. Advocacy may— 

(1) Involve representing an indi-
vidual— 

(i) Before private entities or organi-
zations, government agencies (whether 
State, local, or Federal), or in a court 
of law (whether State or Federal); or 

(ii) In negotiations or mediation, in 
formal or informal administrative pro-
ceedings before government agencies 
(whether State, local, or Federal), or in 
legal proceedings in a court of law; and 

(2) Be on behalf of— 

(i) A single individual, in which case 
it is individual advocacy; 

(ii) A group or class of individuals, in 
which case it is systems (or systemic) ad-
vocacy; or 

(iii) Oneself, in which case it is self 
advocacy. 

Attendant care means a personal as-
sistance service provided to an indi-
vidual with significant disabilities in 
performing a variety of tasks required 
to meet essential personal needs in 
areas such as bathing, communicating, 
cooking, dressing, eating, home-
making, toileting, and transportation. 

(Authority: 20 U.S.C. 706(30)(B)(vi))

Center for independent living means a 
consumer-controlled, community-
based, cross-disability, nonresidential, 
private nonprofit agency that— 

(1) Is designed and operated within a 
local community by individuals with 
disabilities; and 

(2) Provides an array of IL services. 

(Authority: 29 U.S.C. 796a(1))

Consumer control means, with respect 
to a center or eligible agency, that the 
center or eligible agency vests power 
and authority in individuals with dis-
abilities, including individuals who are 
or have been recipients of IL services. 

(Authority: 29 U.S.C. 796a(2))

Cross-disability means, with respect to 
a center, that a center provides IL 
services to individuals representing a 
range of significant disabilities and 
does not require the presence of one or 
more specific significant disabilities 
before determining that an individual 
is eligible for IL services. 

(Authority: 29 U.S.C. 796a(1))

Designated State agency or State agen-
cy means the sole State agency des-
ignated to administer (or supervise 
local administration of) the State plan 
for VR services. The term includes the 
State agency for individuals who are 
blind, if that agency has been des-
ignated as the sole State agency with 
respect to that part of the State VR 
plan relating to the vocational reha-
bilitation of individuals who are blind. 

(Authority: 29 U.S.C.. 706(3) and 721(a)(1)(A))

Designated State unit means either— 
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(1) The State agency or the bureau, 
division, or other organizational unit 
within a State agency that is primarily 
concerned with the vocational rehabili-
tation, or vocational and other reha-
bilitation, of individuals with disabil-
ities and that is responsible for the ad-
ministration of the VR program of the 
State agency; or 

(2) The independent State commis-
sion, board, or other agency that has 
the vocational rehabilitation, or voca-
tional and other rehabilitation, of indi-
viduals with disabilities as its primary 
function. 

(Authority: 29 U.S.C. 706(3) and 721(a)(2)(A))

Eligible agency means a consumer-
controlled, community-based, cross-
disability, nonresidential, private, non-
profit agency. 

Authority: 29 U.S.C. 796f–5)

Independent living core services mean, 
for purposes of services that are sup-
ported under the SILS or CIL pro-
grams— 

(1) Information and referral services; 
(2) IL skills training; 
(3) Peer counseling, including cross-

disability peer counseling; and 
(4) Individual and systems advocacy. 

(Authority: 29 U.S.C. 706(29))

Independent living services includes 
the independent living core services 
and— 

(1) Counseling services, including 
psychological, psychotherapeutic, and 
related services; 

(2) Services related to securing hous-
ing or shelter, including services re-
lated to community group living, that 
are supportive of the purposes of the 
Act, and adaptive housing services, in-
cluding appropriate accommodations 
to and modifications of any space used 
to serve, or to be occupied by, individ-
uals with significant disabilities; 

(3) Rehabilitation technology; 
(4) Mobility training; 
(5) Services and training for individ-

uals with cognitive and sensory disabil-
ities, including life skills training and 
interpreter and reader services; 

(6) Personal assistance services, in-
cluding attendant care and the train-
ing of personnel providing these serv-
ices; 

(7) Surveys, directories, and other ac-
tivities to identify appropriate hous-
ing, recreation opportunities, and ac-
cessible transportation, and other sup-
port services; 

(8) Consumer information programs 
on rehabilitation and IL services avail-
able under the Act, especially for mi-
norities and other individuals with sig-
nificant disabilities who have tradi-
tionally been unserved or underserved 
by programs under the Act; 

(9) Education and training necessary 
for living in a community and partici-
pating in community activities; 

(10) Supported living; 
(11) Transportation, including refer-

ral and assistance for transportation; 
(12) Physical rehabilitation; 
(13) Therapeutic treatment; 
(14) Provision of needed prostheses 

and other appliances and devices; 
(15) Individual and group social and 

recreational services; 
(16) Training to develop skills specifi-

cally designed for youths who are indi-
viduals with significant disabilities to 
promote self-awareness and esteem, de-
velop advocacy and self-empowerment 
skills, and explore career options; 

(17) Services for children; 
(18) Services under other Federal, 

State, or local programs designed to 
provide resources, training, counseling, 
or other assistance of substantial ben-
efit in enhancing the independence, 
productivity, and quality of life of indi-
viduals with significant disabilities; 

(19) Appropriate preventive services 
to decrease the need of individuals with 
significant disabilities assisted under 
the Act for similar services in the fu-
ture; 

(20) Community awareness programs 
to enhance the understanding and inte-
gration into society of individuals with 
significant disabilities; and 

(21) Any other services that may be 
necessary to improve the ability of an 
individual with a significant disability 
to function, continue functioning, or 
move toward functioning independ-
ently in the family or community or to 
continue in employment and that are 
not inconsistent with any other provi-
sions of the Act. 

(Authority: 29 U.S.C. 796e–2(1))
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Individual with a disability means an 
individual who— 

(1) Has a physical, mental, cognitive, 
or sensory impairment that substan-
tially limits one or more of the individ-
ual’s major life activities; 

(2) Has a record of such an impair-
ment; or 

(3) Is regarded as having such an im-
pairment. 

(Authority: 29 U.S.C. 706(8)(B))

Individual with a significant disability 
means an individual with a severe 
physical, mental, cognitive, or sensory 
impairment whose ability to function 
independently in the family or commu-
nity or whose ability to obtain, main-
tain, or advance in employment is sub-
stantially limited and for whom the de-
livery of IL services will improve the 
ability to function, continue func-
tioning, or move toward functioning 
independently in the family or commu-
nity or to continue in employment. 

(Authority: 29 U.S.C. 706(15)(B))

Legally authorized advocate or rep-
resentative means an individual who is 
authorized under State law to act or 
advocate on behalf of another indi-
vidual. Under certain circumstances, 
State law permits only an attorney, 
legal guardian, or individual with a 
power of attorney to act or advocate on 
behalf of another individual. In other 
circumstances, State law may permit 
other individuals to act or advocate on 
behalf of another individual. 

(Authority: 29 U.S.C. 711(c))

Minority group means Alaskan Na-
tives, American Indians, Asian Ameri-
cans, Blacks (African Americans), His-
panic Americans, Native Hawaiians, 
and Pacific Islanders. 

Nonresidential means, with respect to 
a center, that the center, as of October 
1, 1994, does not operate or manage 
housing or shelter for individuals as an 
IL service on either a temporary or 
long-term basis unless the housing or 
shelter is— 

(1) Incidental to the overall operation 
of the center; 

(2) Necessary so that the individual 
may receive an IL service; and 

(3) Limited to a period not to exceed 
eight weeks during any six-month pe-
riod. 

(Authority: 29 U.S.C. 796a, 796f–1(f) and 706f–
2(f))

Peer relationships mean relationships 
involving mutual support and assist-
ance among individuals with signifi-
cant disabilities who are actively pur-
suing IL goals. 

Peer role models means individuals 
with significant disabilities whose 
achievements can serve as a positive 
example for other individuals with sig-
nificant disabilities. 

Personal assistance services means a 
range of IL services, provided by one or 
more persons, designed to assist an in-
dividual with a significant disability to 
perform daily living activities on or off 
the job that the individual would typi-
cally perform if the individual did not 
have a disability. These IL services 
must be designed to increase the indi-
vidual’s control in life and ability to 
perform everyday activities on or off 
the job. 

(Authority: 29 U.S.C. 706(11))

Service provider means— 
(1) A designated State unit (DSU) 

that directly provides IL services to in-
dividuals with significant disabilities; 

(2) A center that receives financial 
assistance under part B or C of chapter 
1 of title VII of the Act; or 

(3) Any other entity or individual 
that meets the requirements of 
§ 364.43(e) and provides IL services 
under a grant or contract from the 
DSU pursuant to § 364.43(b). 

(Authority: 29 U.S.C. 711(c) and 796(e))

Significant disability means a severe 
physical, mental, cognitive, or sensory 
impairment that substantially limits 
an individual’s ability to function inde-
pendently in the family or community 
or to obtain, maintain, or advance in 
employment. 

State means, except for sections 
711(a)(2)(A) and 721(c)(2)(A) and where 
otherwise specified in the Act, in addi-
tion to each of the several States of the 
United States, the District of Colum-
bia, the Commonwealth of Puerto Rico, 
the United States Virgin Islands, 
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Guam, American Samoa, the Common-
wealth of the Northern Mariana Is-
lands, and the Republic of Palau (until 
the Compact of Free Association with 
Palau takes effect). 

(Authority: 29 U.S.C. 706(16))

State plan means the State IL plan 
required under section 704 of title VII 
of the Act. 

Transportation means travel and re-
lated expenses that are necessary to 
enable an individual with a significant 
disability to benefit from another IL 
service and travel and related expenses 
for an attendant or aide if the services 
of that attendant or aide are necessary 
to enable an individual with a signifi-
cant disability to benefit from that IL 
service. 

(Authority: 29 U.S.C. 706(30)(B)(xi) and 711(c))

Unserved and underserved groups or 
populations, with respect to groups or 
populations of individuals with signifi-
cant disabilities in a State, include, 
but are not limited to, groups or popu-
lations of individuals with significant 
disabilities who— 

(1) Have cognitive and sensory im-
pairments; 

(2) Are members of racial and ethnic 
minority groups; 

(3) Live in rural areas; or 
(4) Have been identified by the eligi-

ble agency as unserved or underserved 
within a center’s project area. 

(Authority: 29 U.S.C. 706, 711(c), and 796f–
796f–5)

§ 364.5 What is program income and 
how may it be used? 

(a) Definition. Program income means 
gross income received by a grantee 
under title VII of the Act that is di-
rectly generated by an activity sup-
ported under 34 CFR part 365, 366, or 
367. 

(b) Sources. Sources of program in-
come include, but are not limited to, 
payments received from workers’ com-
pensation funds or fees for services to 
defray part or all of the costs of serv-
ices provided to particular consumers. 

(c) Use of program income. (1) Program 
income, whenever earned, must be used 
for the provision of IL services or the 
administration of the State plan, as ap-
propriate. 

(2) A service provider is authorized to 
treat program income as— 

(i) A deduction from total allowable 
costs charged to a Federal grant, in ac-
cordance with 34 CFR 80.25(g)(1); or 

(ii) An addition to the grant funds to 
be used for additional allowable pro-
gram expenditures, in accordance with 
34 CFR 80.25(g)(2). 

(3) Program income may not be used 
to meet the non-Federal share require-
ment under 34 CFR 365.12(b). 

(Authority: 29 U.S.C. 711(c); 34 CFR 80.25)

§ 364.6 What requirements apply to the 
obligation of Federal funds and pro-
gram income? 

(a) Except as provided in paragraph 
(b) of this section, any Federal funds, 
including reallotted funds, that are ap-
propriated for a fiscal year to carry out 
a program under 34 CFR part 365, 366, 
or 367 that are not obligated or ex-
pended by the DSU or center prior to 
the beginning of the succeeding fiscal 
year, and any program income received 
during a fiscal year that is not obli-
gated or expended by the DSU or cen-
ter prior to the beginning of the suc-
ceeding fiscal year in which the pro-
gram income was received, remain 
available for obligation and expendi-
ture by the DSU or center during that 
succeeding fiscal year. 

(b) Federal funds appropriated for a 
fiscal year under part B of chapter 1 
and under chapter 2 of title VII of the 
Act remain available for obligation in 
the succeeding fiscal year only to the 
extent that the DSU complied with any 
matching requirement by obligating, in 
accordance with 34 CFR 76.707, the non-
Federal share in the fiscal year for 
which the funds were appropriated. 

(Authority: 29 U.S.C. 718)

Subpart B—What Are the 
Application Requirements?

§ 364.10 What are the application re-
quirements? 

To receive a grant from a State’s al-
lotment of funds under parts B and C of 
chapter 1 of title VII of the Act and 34 
CFR parts 365 and 366, a State shall 
submit to the Secretary, and obtain ap-
proval of, a three-year State plan 
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meeting the requirements in subpart C 
of this part. 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 796c(a)(1))

§ 364.11 When must the State plan be 
submitted for approval? 

The designated State unit (DSU) 
shall submit to the Secretary for ap-
proval the three-year State plan no 
later than July 1 of the year preceding 
the first fiscal year of the three-year 
period for which the State plan is sub-
mitted. 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 796c(a)(4))

§ 364.12 How does the Secretary ap-
prove State plans? 

(a) General. The Secretary approves a 
State plan that the Secretary deter-
mines meets the requirements of sec-
tion 704 of the Act and subparts B 
through D of this part and disapproves 
a plan that does not meet these re-
quirements. 

(b) Informal resolution. If the Sec-
retary intends to disapprove the State 
plan, the Secretary attempts to resolve 
disputed issues informally with State 
officials. 

(c) Notice of formal hearing. If, after 
reasonable effort has been made to re-
solve the dispute informally, no resolu-
tion has been reached, the Secretary 
provides written notice to the DSU and 
the SILC of the intention to disapprove 
the State plan and of the opportunity 
for a hearing. 

(d) Hearing. (1) If the DSU requests a 
hearing, the Secretary designates one 
or more individuals, either from the 
Department or elsewhere, not respon-
sible for or connected with the Depart-
ment’s administration of the programs 
authorized by title VII of the Act, to 
conduct a hearing. 

(2) If more than one individual is des-
ignated, the Secretary designates one 
of those individuals as the Chief Hear-
ing Official of the Hearing Panel. If one 
individual is designated, that indi-
vidual is the Hearing Official. 

(e) Judicial review. A State may ap-
peal the Secretary’s decision to dis-
approve its State plan by filing a peti-

tion for review with the U.S. Court of 
Appeals for the circuit in which the 
State is located, in accordance with 
section 107(d) of the Act. 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 711(c) and 796d–1(a))

§ 364.13 Under what circumstances 
may funds be withheld, reduced, 
limited, or terminated? 

(a) When withheld, reduced, limited, or 
terminated. Payments to a State under 
chapter 1 of title VII of the Act may be 
withheld, reduced, limited, or termi-
nated as provided by section 107(c) of 
the Act if the Secretary finds that— 

(1) The State plan has been so 
changed that it no longer conforms 
with the requirements of section 704 of 
the Act; or 

(2) In the administration of the State 
plan, there is a failure to comply sub-
stantially with any provision of the 
plan. 

(b) Informal resolution. If the Sec-
retary intends to withhold, reduce, 
limit, or terminate payment of funds 
to a State under title VII of the Act as 
provided by section 107(c) of the Act, 
the Secretary attempts to resolve dis-
puted issues informally with State offi-
cials. 

(c) Notice of formal hearing. If, after 
reasonable effort has been made to re-
solve the dispute informally, no resolu-
tion has been reached, the Secretary 
provides written notice to the DSU and 
SILC of the intention to withhold, re-
duce, limit, or terminate payment of 
funds under title VII of the Act and of 
the opportunity for a hearing. 

(d) Hearing. If the DSU requests a 
hearing, the Secretary designates an 
administrative law judge (ALJ) in the 
Office of Administrative Law Judges to 
conduct a hearing in accordance with 
the provisions of 34 CFR part 81, sub-
part A. 

(e) Initial decision. The ALJ issues an 
initial decision in accordance with 34 
CFR 81.41. 

(f) Petition for review of an initial deci-
sion. The DSU may seek the Sec-
retary’s review of an ALJ’s initial deci-
sion in accordance with 34 CFR 81.42. 

(g) Review by the Secretary. The Sec-
retary reviews an ALJ’s initial deci-
sion in accordance with 34 CFR 81.43. 
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(h) Final decision of the Department. 
The ALJ’s initial decision becomes the 
final decision of the Department in ac-
cordance with 34 CFR 81.44. 

(i) Judicial review. A State may ap-
peal the Secretary’s final decision to 
withhold, reduce, limit, or terminate 
payment of funds to a State under title 
VII of the Act by filing a petition for 
review with the U.S. Court of Appeals 
for the circuit in which the State is lo-
cated, in accordance with section 107(d) 
of the Act. 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 727(c)–(d) and 796d–1(a))

Subpart C—What Are the State 
Plan Requirements?

§ 364.20 What are the general require-
ments for a State plan? 

(a) Form and content. The State plan 
must contain, in the form prescribed 
by the Secretary, the information re-
quired by this part and any other infor-
mation requested by the Secretary. 

(b) Duration. (1) The State plan must 
cover a three-year period and must be 
amended whenever necessary to reflect 
any material change in State law, or-
ganization, policy, or agency oper-
ations that affects the administration 
of the State plan. 

(2) The Secretary may require a 
State to submit an interim State plan 
for a period of less than three years fol-
lowing a reauthorization of the Act and 
prior to the effective date of final regu-
lations. 

(c) Joint development-single agency. 
The State plan must be jointly— 

(1) Developed by the DSU and the 
SILC; and 

(2) Signed by the— 
(i) Director of the DSU (Director); 

and 
(ii) Chairperson of the SILC, acting 

on behalf of and at the direction of the 
SILC. 

(d) Joint development-separate agency 
for individuals who are blind. If a sepa-
rate State agency is authorized by 
State law as the sole State agency with 
authority to administer or supervise 
the administration of that part of the 
State plan relating to the vocational 

rehabilitation of individuals who are 
blind, the State plan must be jointly— 

(1) Developed by the DSU, the SILC, 
and the separate State agency author-
ized to provide VR services for individ-
uals who are blind; and 

(2) Signed by the— 
(i) Director; 
(ii) Director of the separate State 

agency authorized to provide VR serv-
ices for individuals who are blind; and 

(iii) Chairperson of the SILC, acting 
on behalf of and at the direction of the 
SILC. 

(3) (Cross-reference: See § 364.22(c).) 
(e) The State plan must assure that, 

as appropriate, the DSU and SILC ac-
tively consult in the development of 
the State plan with the Director of the 
CAP authorized under section 112 of 
the Act. 

(f) Periodic review and revision. The 
State plan must provide for the review 
and revision of the plan, at least once 
every three years, to ensure the exist-
ence of appropriate planning, financial 
support and coordination, and other as-
sistance to appropriately address, on a 
statewide and comprehensive basis, the 
needs in the State for— 

(1) Providing State IL services; 
(2) Developing and supporting a 

statewide network of centers; and 
(3) Working relationships between— 
(i) Programs providing IL services 

and supporting or establishing centers; 
and 

(ii) The VR program established 
under title I of the Act, and other pro-
grams providing services for individ-
uals with disabilities. 

(g) Public hearings. (1) The State plan 
must assure that the DSU and SILC 
conduct public meetings to provide all 
segments of the public, including inter-
ested groups, organizations, and indi-
viduals, an opportunity to comment on 
the State plan prior to its submission 
to the Secretary and on any revisions 
to the approved State plan. The DSU 
and SILC may meet the public partici-
pation requirement by holding the pub-
lic meetings before a preliminary draft 
State plan is prepared or by providing 
a preliminary draft State plan for com-
ment at the public meetings. 
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(2) The State plan must assure that 
the DSU and SILC establish and main-
tain a written description of proce-
dures for conducting public meetings in 
accordance with the following require-
ments: 

(i) The DSU and SILC shall provide 
appropriate and sufficient notice of the 
public meetings. Appropriate and suffi-
cient notice means notice provided at 
least 30 days prior to the public meet-
ing through various media available to 
the general public, such as newspapers 
and public service announcements, and 
through specific contacts with appro-
priate constituency groups and organi-
zations identified by the DSU and 
SILC. 

(ii) The DSU and SILC shall make 
reasonable accommodation to individ-
uals with disabilities who rely on alter-
native modes of communication in the 
conduct of the public meetings, includ-
ing providing sign language inter-
preters and audio-loops. 

(iii) The DSU and SILC shall provide 
the notices of the public meetings, any 
written material provided prior to or 
at the public meetings, and the ap-
proved State plan in accessible formats 
for individuals who rely on alternative 
modes of communication. 

(h) The State plan must assure that, 
at the public meetings to develop the 
State plan, the DSU and SILC identify 
those provisions in the State plan that 
are State-imposed requirements. For 
purposes of this section, a State-im-
posed requirement includes any State 
law, regulation, rule, or policy relating 
to the DSU’s administration or oper-
ation of IL programs under title VII of 
the Act, including any rule or policy 
implementing any Federal law, regula-
tion, or guideline, that is beyond what 
would be required to comply with the 
regulations in 34 CFR parts 364, 365, 366, 
and 367. 

(i) The State plan also must address 
how the specific requirements in 
§§ 364.21 through 364.43 and in §§ 364.56 
and 364.59 will be met. 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 711(c) and 796c (a) and 
(m)(6))

§ 364.21 What are the requirements for 
the Statewide Independent Living 
Council (SILC)? 

(a) Establishment. (1) To be eligible to 
receive assistance under chapter 1 of 
title VII of the Act, each State shall 
establish a SILC that meets the re-
quirements of section 705 of the Act. 

(2) The SILC may not be established 
as an entity within a State agency, in-
cluding the designated State agency or 
DSU. The SILC shall be independent of 
the DSU and all other State agencies. 

(b) Appointment and composition—(1) 
Appointment. Members of the SILC 
must be appointed by the Governor or 
the appropriate entity within the State 
responsible, in accordance with State 
law, for making appointments. 

(2) Composition. (i) The SILC must in-
clude— 

(A) At least one director of a center 
chosen by the directors of centers with-
in the State; and 

(B) As ex officio, nonvoting members, 
a representative from the DSU and rep-
resentatives from other State agencies 
that provide services to individuals 
with disabilities. 

(ii) The SILC may include— 
(A) Other representatives from cen-

ters; 
(B) Parents and legal guardians of in-

dividuals with disabilities; 
(C) Advocates of and for individuals 

with disabilities; 
(D) Representatives from private 

businesses; 
(E) Representatives from organiza-

tions that provide services for individ-
uals with disabilities; and 

(F) Other appropriate individuals. 
(iii) A majority of the members of 

the SILC must be individuals with dis-
abilities, as defined in § 364.4(b), and 
not employed by any State agency or 
center. 

(c) Qualifications. The SILC must be 
composed of members— 

(1) Who provide statewide representa-
tion; 

(2) Who represent a broad range of in-
dividuals with disabilities; and 

(3) Who are knowledgeable about cen-
ters and IL services. 

(d) Voting members. A majority of the 
voting members of the SILC must be 
individuals with disabilities, as defined 
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in § 364.4(b), and not employed by any 
State agency or center. 

(e) Chairperson—(1) In general. Except 
as provided in paragraph (e)(2) of this 
section, the SILC shall select a chair-
person from among the voting member-
ship of the SILC. 

(2) Designation by Governor. In States 
in which the Governor does not have 
veto power pursuant to State law, the 
Governor shall designate a voting 
member of the SILC to serve as the 
chairperson of the SILC or shall re-
quire the SILC to so designate a voting 
member. 

(f) Terms of appointment. Each mem-
ber of the SILC shall serve for term of 
three years, except that— 

(1) A member appointed to fill a va-
cancy occurring prior to the expiration 
of the term for which a predecessor was 
appointed must be appointed for the re-
mainder of that term; 

(2) The terms of service of the mem-
bers initially appointed must be (as 
specified by the appointing authority) 
for the fewer number of years as will 
provide for the expiration of terms on a 
staggered basis; and 

(3) No member of the SILC may serve 
for more than two consecutive full 
terms. 

(g) Duties. The SILC shall— 
(1) Jointly develop and sign (in con-

junction with the DSU) the State plan 
required by section 704 of the Act and 
§ 364.20; 

(2) Monitor, review, and evaluate the 
implementation of the State plan; 

(3) Coordinate activities with the 
State Rehabilitation Advisory Council 
established under section 105 of the Act 
and councils that address the needs of 
specific disability populations and 
issues under other Federal law; 

(4) Ensure that all regularly sched-
uled meetings of the SILC are open to 
the public and sufficient advance no-
tice is provided; and 

(5) Submit to the Secretary all peri-
odic reports as the Secretary may rea-
sonably request and keep all records, 
and afford access to all records, as the 
Secretary finds necessary to verify the 
periodic reports. 

(h) Hearings. The SILC is authorized 
to hold any hearings and forums that 
the SILC determines to be necessary to 
carry out its duties. 

(i) Resource plan. (1) The SILC shall 
prepare, in conjunction with the DSU, 
a resource plan for the provision of re-
sources, including staff and personnel, 
made available under parts B and C of 
chapter 1 of title VII of the Act, part C 
of title I of the Act, and from other 
public and private sources that may be 
necessary to carry out the functions of 
the SILC under this part. 

(2) The SILC’s resource plan must, to 
the maximum extent possible, rely on 
the use of resources in existence during 
the period of implementation of the 
State plan. 

(3) No conditions or requirements 
may be included in the SILC’s resource 
plan that may compromise the inde-
pendence of the SILC. 

(4) The SILC is responsible for the 
proper expenditure of funds and use of 
resources that it receives under the re-
source plan. 

(5) A description of the SILC’s re-
source plan required by paragraph (i)(1) 
of this section must be included in the 
State plan. 

(j) Staff. (1) The SILC shall, con-
sistent with State law, supervise and 
evaluate its staff and other personnel 
as may be necessary to carry out its 
functions under this section. 

(2) While assisting the SILC in car-
rying out its duties, staff and other 
personnel made available to the SILC 
by the DSU may not be assigned duties 
by the designated State agency or 
DSU, or any other agency or office of 
the State, that would create a conflict 
of interest. 

(k) Reimbursement and compensation. 
The SILC may use the resources de-
scribed in paragraph (i) of this section 
to reimburse members of the SILC for 
reasonable and necessary expenses of 
attending SILC meetings and per-
forming SILC duties (including child 
care and personal assistance services) 
and to pay compensation to a member 
of the SILC, if the member is not em-
ployed or must forfeit wages from 
other employment, for each day the 
member is engaged in performing SILC 
duties. 

(l) Conflict of interest. The code of 
conduct provisions in 34 CFR 74.162 and 
the conflict of interest provisions in 34 
CFR 75.524 and 75.525 apply to members 
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of the SILC. For purposes of this para-
graph and 34 CFR 74.162, 75.524, and 
75.525, a SILC is not considered a gov-
ernment, governmental entity, or gov-
ernmental recipient. 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 796d)

§ 364.22 What is the State’s responsi-
bility for administration of the pro-
grams authorized by chapter 1 of 
title VII? 

(a) General. The State plan must 
identify the DSU as the entity that, on 
behalf of the State, shall— 

(1) Receive, account for, and disburse 
funds received by the State under part 
B of chapter 1 and section 723 of title 
VII of the Act (and 34 CFR parts 365 
and 366, as applicable) based on the 
plan; 

(2) Provide, as applicable, adminis-
trative support services for the SILS 
and CIL programs under part B of 
chapter 1 and section 723 of title VII of 
the Act, respectively, and 34 CFR parts 
365 and 366, respectively; 

(3) Keep records and afford access to 
these records as the Secretary finds to 
be necessary with respect to the SILS 
and CIL programs; and 

(4) Submit additional information or 
provide assurances as the Secretary 
may require with respect to the SILS 
and CIL programs. 

(b) Provision of administrative support 
services. The State plan must describe 
the administrative support services to 
be provided by the DSU under para-
graph (a)(2) of this section. 

(c) Designation of State unit for indi-
viduals who are blind. The State plan 
may designate a State agency or the 
organizational unit of a State agency 
that is authorized under State law to 
provide VR services to individuals who 
are blind under a State VR plan as the 
DSU to administer that part of the 
State IL plan under which IL services 
are provided to individuals who are 
blind. However, a State agency des-
ignated pursuant to this paragraph 
may not submit a separate State plan. 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 796c(c))

§ 364.23 What are the staffing require-
ments? 

(a) General staffing requirement. The 
State plan must assure that the staff of 
the service provider includes personnel 
who are specialists in the development 
and provision of IL services and in the 
development and support of centers. 

(b) Alternative communication needs 
staffing. The State plan must also as-
sure that, to the maximum extent fea-
sible, the service provider makes avail-
able personnel able to communicate— 

(1) With individuals with significant 
disabilities who rely on alternative 
modes of communication, such as man-
ual communication, nonverbal commu-
nication devices, Braille, or audio 
tapes, and who apply for or receive IL 
services under title VII of the Act; and 

(2) In the native languages of individ-
uals with significant disabilities whose 
English proficiency is limited and who 
apply for or receive IL services under 
title VII of the Act. 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 711(c) and 796c(a)(1))

§ 364.24 What assurances are required 
for staff development? 

The State plan must assure that the 
service provider establishes and main-
tains a program of staff development 
for all classes of positions involved in 
providing IL services and, if appro-
priate, in administering the CIL pro-
gram. The staff development program 
must emphasize improving the skills of 
staff directly responsible for the provi-
sion of IL services, including knowl-
edge of and practice in the IL philos-
ophy. 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 711(c) and 796c(a)(1))

§ 364.25 What are the requirements for 
a statewide network of centers for 
independent living? 

(a) The State plan must include a de-
sign for the establishment of a state-
wide network of centers that comply 
with the standards and assurances in 
section 725 (b) and (c) of the Act and 
subparts F and G of 34 CFR part 366. 

(b) The design required by paragraph 
(a) of this section must identify 
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unserved and underserved areas and 
must provide an order of priority for 
serving these areas. 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 711(c) and 796c(g))

§ 364.26 What are the requirements for 
cooperation, coordination, and 
working relationships? 

(a) The State plan must include steps 
that will be taken to maximize the co-
operation, coordination, and working 
relationships among— 

(1) The SILS program, the SILC, and 
centers; and 

(2) The DSU, other State agencies 
represented on the SILC, other coun-
cils that address the needs of specific 
disability populations and issues, and 
other public and private entities deter-
mined to be appropriate by the SILC. 

(b) The State plan must identify the 
entities to which the DSU and the 
SILC will relate in carrying out the re-
quirements of paragraph (a) of this sec-
tion. 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 796c(i))

§ 364.27 What are the requirements for 
coordinating Independent Living 
(IL) services? 

The State plan must describe how IL 
services funded under chapter 1 of title 
VII of the Act will be coordinated with, 
and complement, other services, to 
avoid unnecessary duplication with 
other Federal, State, and local pro-
grams, including the OIB program au-
thorized by chapter 2 of title VII of the 
Act, that provide IL- or VR-related 
services. This description must include 
those services provided by State and 
local agencies administering the spe-
cial education, vocational education, 
developmental disabilities services, 
public health, mental health, housing, 
transportation, and veterans’ pro-
grams, and the programs authorized 
under titles XVIII through XX of the 
Social Security Act within the State. 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 796c(j) and 752(i)(2)(C))

§ 364.28 What requirements relate to 
IL services for older individuals 
who are blind? 

The State plan must include an as-
surance that the DSU will seek to in-
corporate into and describe in the 
State plan any new methods or ap-
proaches for the provision to older in-
dividuals who are blind of IL services 
that are developed under a project 
funded under chapter 2 of title VII of 
the Act and that the DSU determines 
to be effective. 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 711(c), 796c(j), and 
796k(h))

§ 364.29 What are the requirements for 
coordinating Federal and State 
sources of funding? 

(a) The State plan must describe ef-
forts to coordinate Federal and State 
funding for centers and IL services. 

(b) The State plan must identify the 
amounts, sources, and purposes of the 
funding to be coordinated under para-
graph (a) of this section, including the 
amount of State funds earmarked for 
the general operation of centers. 

(c) Cross-reference: See 34 CFR 
366.30(a). 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 796c(k))

§ 364.30 What notice must be given 
about the Client Assistance Pro-
gram (CAP)? 

The State plan must include satisfac-
tory assurances that all service pro-
viders will use formats that are acces-
sible to notify individuals seeking or 
receiving IL services under chapter 1 of 
title VII about— 

(a) The availability of the CAP au-
thorized by section 112 of the Act; 

(b) The purposes of the services pro-
vided under the CAP; and 

(c) How to contact the CAP. 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 718a and 796c(m)(1))
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§ 364.31 What are the affirmative ac-
tion requirements? 

The State plan must include satisfac-
tory assurances that all recipients of 
financial assistance under parts B and 
C of chapter 1 of title VII of the Act 
will take affirmative action to employ 
and advance in employment qualified 
individuals with significant disabilities 
on the same terms and conditions re-
quired with respect to the employment 
of individuals with disabilities under 
section 503 of the Act. 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 796c(m)(2))

§ 364.32 What are the requirements for 
outreach? 

(a) With respect to IL services and 
centers funded under chapter 1 of title 
VII of the Act, the State plan must in-
clude steps to be taken regarding out-
reach to populations in the State that 
are unserved or underserved by pro-
grams under title VII, including minor-
ity groups and urban and rural popu-
lations. 

(b) The State plan must identify the 
populations to be designated for tar-
geted outreach efforts under paragraph 
(a) of this section and the geographic 
areas (i.e., communities) in which they 
reside. 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 796c(l))

§ 364.33 What is required to meet mi-
nority needs? 

The State plan must demonstrate 
how the State will address the needs of 
individuals with significant disabilities 
from minority group backgrounds. 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 711(c), 718b(b), and 
796c(l))

§ 364.34 What are the fiscal and ac-
counting requirements? 

In addition to complying with appli-
cable EDGAR fiscal and accounting re-
quirements, the State plan must in-
clude satisfactory assurances that all 
recipients of financial assistance under 
parts B and C of chapter 1 of title VII 

of the Act will adopt those fiscal con-
trol and fund accounting procedures as 
may be necessary to ensure the proper 
disbursement of and accounting for 
those funds. 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 796c(m)(3))

§ 364.35 What records must be main-
tained? 

In addition to complying with appli-
cable EDGAR recordkeeping require-
ments, the State plan must include 
satisfactory assurances that all recipi-
ents of financial assistance under parts 
B and C of chapter 1 of title VII of the 
Act will maintain— 

(a) Records that fully disclose and 
document— 

(1) The amount and disposition by 
the recipient of that financial assist-
ance; 

(2) The total cost of the project or 
undertaking in connection with which 
the financial assistance is given or 
used; 

(3) The amount of that portion of the 
cost of the project or undertaking sup-
plied by other sources; and 

(4) Compliance with the requirements 
of chapter 1 of title VII of the Act and 
this part; and 

(b) Other records that the Secretary 
determines to be appropriate to facili-
tate an effective audit. 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 796c(m)(4))

§ 364.36 What are the reporting re-
quirements? 

With respect to the records that are 
required by § 364.35, the State plan 
must include satisfactory assurances 
that all recipients of financial assist-
ance under parts B and C of chapter 1 
of title VII of the Act will submit re-
ports that the Secretary determines to 
be appropriate. 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 796c(m)(4)(D))
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§ 364.37 What access to records must 
be provided? 

For the purpose of conducting audits, 
examinations, and compliance reviews, 
the State plan must include satisfac-
tory assurances that all recipients of 
financial assistance under parts B and 
C of chapter 1 and chapter 2 of title VII 
of the Act will provide access to the 
Secretary and the Comptroller Gen-
eral, or any of their duly authorized 
representatives, to— 

(a) The records maintained under 
§ 364.35; 

(b) Any other books, documents, pa-
pers, and records of the recipients that 
are pertinent to the financial assist-
ance received under chapter 1 of title 
VII of the Act; and 

(c) All individual case records or files 
or consumer service records of individ-
uals served under 34 CFR part 365, 366, 
or 367, including names, addresses, pho-
tographs, and records of evaluation in-
cluded in those individual case records 
or files or consumer service records. 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 711(c) and 796c(m)(4)(c) 
and (5))

§ 364.38 What methods of evaluation 
must the State plan include? 

The State plan must establish a 
method for the periodic evaluation of 
the effectiveness of the plan in meeting 
the objectives established in § 364.42, in-
cluding evaluation of satisfaction by 
individuals with significant disabilities 
who have participated in the program. 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 796c(n))

§ 364.39 What requirements apply to 
the administration of grants under 
the Centers for Independent Living 
program? 

In States in which State funding for 
centers equals or exceeds the amount 
of funds allotted to the State under 
part C of title VII of the Act, as deter-
mined pursuant to 34 CFR 366.29 and 
366.31, and in which the State elects to 
administer the CIL program as pro-
vided in section 723 of the Act, the 
State plan must include policies, prac-
tices, and procedures, including the 

order of priorities that the State may 
establish pursuant to 34 CFR 366.34(a), 
that are consistent with section 723 of 
the Act to govern the awarding of 
grants to centers and the oversight of 
these centers. 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 796c (g) and (h), 796f–
1(d), and 796f–2(d))

§ 364.40 Who is eligible to receive IL 
services? 

The State plan must assure that— 
(a) Any individual with a significant 

disability, as defined in § 364.4(b), is eli-
gible for IL services under the SILS 
and CIL programs authorized under 
chapter 1 of title VII of the Act; 

(b) Any individual may seek informa-
tion about IL services under these pro-
grams and request referral to other 
services and programs for individuals 
with significant disabilities, as appro-
priate; and 

(c) The determination of an individ-
ual’s eligibility for IL services under 
the SILS and CIL programs meets the 
requirements of § 364.51. 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 706(15)(B) and 796b)

§ 364.41 What assurances must be in-
cluded regarding eligibility? 

(a) The State plan must assure that 
the service provider applies eligibility 
requirements without regard to age, 
color, creed, gender, national origin, 
race, religion, or type of significant 
disability of the individual applying for 
IL services. 

(b) The State plan must assure that 
the service provider does not impose 
any State or local residence require-
ment that excludes under the plan any 
individual who is present in the State 
and who is otherwise eligible for IL 
services from receiving IL services. 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 711(c) and 796c(a)(1))

§ 364.42 What objectives and informa-
tion must be included in the State 
plan? 

(a) The State plan must specifically 
describe—
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(1) The objectives to be achieved; 
(2) The financial plan for the use of 

Federal and non-Federal funds to meet 
these objectives. The financial plan 
must identify the source and amounts 
of other Federal and non-Federal funds 
to be used to meet these objectives; 
and 

(3) How funds received under sections 
711, 721, and 752 of the Act will further 
these objectives. 

(b) The objectives required by para-
graph (a) of this section must address— 

(1) The overall goals and mission of 
the State’s IL programs and services; 

(2) The various priorities for the 
types of services and populations to be 
served; and 

(3) The types of services to be pro-
vided. 

(c) In developing the objectives re-
quired by paragraph (a) of this section, 
the DSU and the SILC shall consider, 
and incorporate if appropriate, the pri-
orities and objectives established by 
centers pursuant to section 725(c)(4) of 
the Act. 

(d) The State plan must establish 
timeframes for the achievement of the 
objectives required by paragraph (a) of 
this section. 

(e) The State plan must explain how 
the objectives required by paragraph 
(a) of this section are consistent with 
and further the purpose of chapter 1 of 
title VII of the Act, as stated in section 
701 of the Act and § 364.2. 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 796c(d))

§ 364.43 What requirements apply to 
the provision of State IL services? 

(a) The State plan must describe the 
extent and scope of IL services to be 
provided under title VII of the Act to 
meet the objectives stated in § 364.42. 

(b) The State plan must provide that 
the State directly, or through grants 
or contracts, will provide IL services 
with Federal, State, or other funds. 

(c) Unless the individual signs a 
waiver stating that an IL plan is un-
necessary, IL services provided to indi-
viduals with significant disabilities 
must be in accordance with an IL plan 
that meets the requirements of § 364.52 
and that is mutually agreed upon by— 

(1) An appropriate staff member of 
the service provider; and 

(2) The individual. 
(d) If the State provides the IL serv-

ices that it is required to provide by 
paragraph (b) of this section through 
grants or contracts with third parties, 
the State plan must describe these ar-
rangements. 

(e) If the State contracts with or 
awards a grant to a center for the gen-
eral operation of the center, the State 
shall delegate to the center the deter-
mination of an individual’s eligibility 
for services from that center. If the 
State contracts with or awards a grant 
to a third party to provide specific IL 
services, the State may choose to dele-
gate to the IL service provider the de-
termination of eligibility for these 
services and the development of an IL 
plan for individuals who receive these 
services. 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 711(c), 796c(e)–(f), and 
796f–4(b)(2))

Subpart D—What Conditions Must 
Be Met After an Award?

§ 364.50 What requirements apply to 
the processing of referrals and ap-
plications? 

The service provider shall apply the 
standards and procedures established 
by the DSU pursuant to 34 CFR 365.30 
to ensure expeditious and equitable 
handling of referrals and applications 
for IL services from individuals with 
significant disabilities. 

(Authority: 29 U.S.C. 711(c) and 796–796f–5)

§ 364.51 What requirements apply to 
determinations of eligibility or in-
eligibility? 

(a) Eligibility. (1) Before or at the 
same time as an applicant for IL serv-
ices may begin receiving IL services 
funded under this part, the service pro-
vider shall determine the applicant’s 
eligibility and maintain documenta-
tion that the applicant has met the 
basic requirements specified in § 364.40. 

(2) The documentation must be dated 
and signed by an appropriate staff 
member of the service provider.
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(b) Ineligibility. (1) If a determination 
is made that an applicant for IL serv-
ices is not an individual with a signifi-
cant disability, the service provider 
shall provide documentation of the in-
eligibility determination that is dated 
and signed by an appropriate staff 
member. 

(2)(i) The service provider may deter-
mine an applicant to be ineligible for 
IL services only after full consultation 
with the applicant or, if the applicant 
chooses, the applicant’s parent, guard-
ian, or other legally authorized advo-
cate or representative, or after pro-
viding a clear opportunity for this con-
sultation. 

(ii) The service provider shall notify 
the applicant in writing of the action 
taken and inform the applicant or, if 
the applicant chooses, the applicant’s 
parent, guardian, or other legally au-
thorized advocate or representative, of 
the applicant’s rights and the means by 
which the applicant may appeal the ac-
tion taken. (Cross-reference: See 
§ 364.58(a).) 

(iii) The service provider shall pro-
vide a detailed explanation of the 
availability and purposes of the CAP 
established within the State under sec-
tion 112 of the Act, including informa-
tion on how to contact the program. 

(iv) If appropriate, the service pro-
vider shall refer the applicant to other 
agencies and facilities, including the 
State’s VR program under 34 CFR part 
361. 

(c) Review of ineligibility determination. 
(1) If an applicant for IL services has 
been found ineligible, the service pro-
vider shall review the applicant’s ineli-
gibility at least once within 12 months 
after the ineligibility determination 
has been made and whenever the serv-
ice provider determines that the appli-
cant’s status has materially changed. 

(2) The review need not be conducted 
in situations where the applicant has 
refused the review, the applicant is no 
longer present in the State, or the ap-
plicant’s whereabouts are unknown. 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 711(c) and 796c(e))

§ 364.52 What are the requirements for 
an IL plan? 

(a) General. (1) Unless the individual 
who is to be provided IL services under 
this part signs a waiver in accordance 
with paragraph (a)(2) of this section, 
the service provider, in collaboration 
with the individual with a significant 
disability, shall develop and periodi-
cally review an IL plan for the indi-
vidual in accordance with the require-
ments in § 364.43(c) and paragraphs (b) 
through (e) of this section. 

(2) The requirements of this section 
with respect to an IL plan do not apply 
if the individual knowingly and volun-
tarily signs a waiver stating that an IL 
plan is unnecessary. 

(3) Subject to paragraph (a)(2) of this 
section, the service provider shall pro-
vide each IL service in accordance with 
the IL plan. 

(b) Initiation and development of an IL 
plan. (1) Development of an individual’s 
IL plan must be initiated after docu-
mentation of eligibility under 
§ 364.51(a) and must indicate the goals 
or objectives established, the services 
to be provided, and the anticipated du-
ration of the service program and each 
component service. 

(2) The IL plan must be developed 
jointly and signed by the appropriate 
staff member of the service provider 
and the individual with a significant 
disability or, if consistent with State 
law and the individual chooses, the in-
dividual’s guardian, parent, or other le-
gally authorized advocate or represent-
ative. 

(3) A copy of the IL plan, and any 
amendments, must be provided in an 
accessible format to the individual 
with a significant disability or, if con-
sistent with State law and the indi-
vidual chooses, the individual’s guard-
ian, parent, or other legally authorized 
advocate or representative. 

(c) Review. (1) The IL plan must be re-
viewed as often as necessary but at 
least on an annual basis to determine 
whether services should be continued, 
modified, or discontinued, or whether 
the individual should be referred to a 
program of VR services under 34 CFR 
part 361 or to any other program of as-
sistance. 

(2) Each individual with a significant 
disability or, if consistent with State 
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law and the individual chooses, the in-
dividual’s guardian, parent, or other le-
gally authorized advocate or represent-
ative, must be given an opportunity to 
review the IL plan and, if necessary, 
jointly redevelop and agree by signa-
ture to its terms. 

(d) Coordination with vocational reha-
bilitation, developmental disabilities, and 
special education programs. The develop-
ment of the IL plan and the provision 
of IL services must be coordinated to 
the maximum extent possible with any 
individualized— 

(1) Written rehabilitation program 
for VR services for that individual; 

(2) Habilitation program for the indi-
vidual prepared under the Develop-
mental Disabilities Assistance and Bill 
of Rights Act; and 

(3) Education program for the indi-
vidual prepared under part B of the In-
dividuals with Disabilities Education 
Act. 

(e) Termination of services. If the serv-
ice provider intends to terminate serv-
ices to an individual receiving IL serv-
ices under an IL plan, the service pro-
vider shall follow the procedures in 
§ 364.51(b)(2)(ii) through (iv) and (c). 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 711(c) and 796c(e) and 
(j))

§ 364.53 What records must be main-
tained for the individual? 

For each applicant for IL services 
(other than information and referral) 
and for each individual receiving IL 
services (other than information and 
referral), the service provider shall 
maintain a consumer service record 
that includes— 

(a) Documentation concerning eligi-
bility or ineligibility for services; 

(b) The services requested by the con-
sumer; 

(c) Either the IL plan developed with 
the consumer or a waiver signed by the 
consumer stating that an IL plan is un-
necessary; 

(d) The services actually provided to 
the consumer; and 

(e) The IL goals or objectives— 
(1) Established with the consumer, 

whether or not in the consumer’s IL 
plan; and 

(2) Achieved by the consumer. 

(f) A consumer service record may be 
maintained either electronically or in 
written form, except that the IL plan 
and waiver must be in writing. 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 711(c), 712 and 
796c(m)(4)(B))

§ 364.54 What are the durational limi-
tations on IL services? 

The service provider may not impose 
any uniform durational limitations on 
the provision of IL services, except as 
otherwise provided by Federal law or 
regulation. 

(Authority: 29 U.S.C. 711(c) and 796–796f–5)

§ 364.55 What standards shall service 
providers meet? 

In providing IL services to individ-
uals with significant disabilities, serv-
ice providers shall comply with— 

(a) The written standards for IL serv-
ice providers established by the DSU 
pursuant to 34 CFR 365.31; and 

(b) All applicable State or Federal li-
censure or certification requirements. 

(Authority: 29 U.S.C. 711(c) and 796–796f–5)

§ 364.56 What are the special require-
ments pertaining to the protection, 
use, and release of personal infor-
mation? 

(a) General provisions. The State plan 
must assure that each service provider 
will adopt and implement policies and 
procedures to safeguard the confiden-
tiality of all personal information, in-
cluding photographs and lists of names. 
These policies and procedures must as-
sure that— 

(1) Specific safeguards protect cur-
rent and stored personal information; 

(2) All applicants for, or recipients of, 
IL services and, as appropriate, those 
individuals’ legally authorized rep-
resentatives, service providers, cooper-
ating agencies, and interested persons 
are informed of the confidentiality of 
personal information and the condi-
tions for gaining access to and releas-
ing this information; 

(3) All applicants or their legally au-
thorized representatives are informed 
about the service provider’s need to 
collect personal information and the 
policies governing its use, including— 
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(i) Identification of the authority 
under which information is collected; 

(ii) Explanation of the principal pur-
poses for which the service provider in-
tends to use or release the information; 

(iii) Explanation of whether pro-
viding requested information to the 
service provider is mandatory or vol-
untary and the effects to the individual 
of not providing requested information; 

(iv) Identification of those situations 
in which the service provider requires 
or does not require informed written 
consent of the individual or his or her 
legally authorized representative be-
fore information may be released; and 

(v) Identification of other agencies to 
which information is routinely re-
leased; 

(4) Persons who are unable to com-
municate in English or who rely on al-
ternative modes of communication 
must be provided an explanation of 
service provider policies and proce-
dures affecting personal information 
through methods that can be ade-
quately understood by them; 

(5) At least the same protections are 
provided to individuals with significant 
disabilities as provided by State laws 
and regulations; and 

(6) Access to records is governed by 
rules established by the service pro-
vider and any fees charged for copies of 
records are reasonable and cover only 
extraordinary costs of duplication or 
making extensive searches. 

(b) Service provider use. All personal 
information in the possession of the 
service provider may be used only for 
the purposes directly connected with 
the provision of IL services and the ad-
ministration of the IL program under 
which IL services are provided. Infor-
mation containing identifiable per-
sonal information may not be shared 
with advisory or other bodies that do 
not have official responsibility for the 
provision of IL services or the adminis-
tration of the IL program under which 
IL services are provided. In the provi-
sion of IL services or the administra-
tion of the IL program under which IL 
services are provided, the service pro-
vider may obtain personal information 
from other service providers and co-
operating agencies under assurances 
that the information may not be fur-
ther divulged, except as provided under 

paragraphs (c), (d), and (e) of this sec-
tion. 

(c) Release to recipients of IL services. 
(1) Except as provided in paragraphs 
(c)(2) and (c)(3) of this section, if re-
quested in writing by a recipient of IL 
services, the service provider shall re-
lease all information in that individ-
ual’s record of services to the indi-
vidual or the individual’s legally au-
thorized representative in a timely 
manner. 

(2) Medical, psychological, or other 
information that the service provider 
determines may be harmful to the indi-
vidual may not be released directly to 
the individual, but must be provided 
through a qualified medical or psycho-
logical professional or the individual’s 
legally authorized representative. 

(3) If personal information has been 
obtained from another agency or orga-
nization, it may be released only by, or 
under the conditions established by, 
the other agency or organization. 

(d) Release for audit, evaluation, and 
research. Personal information may be 
released to an organization, agency, or 
individual engaged in audit, evalua-
tion, or research activities only for 
purposes directly connected with the 
administration of an IL program, or for 
purposes that would significantly im-
prove the quality of life for individuals 
with significant disabilities and only if 
the organization, agency, or individual 
assures that— 

(1) The information will be used only 
for the purposes for which it is being 
provided; 

(2) The information will be released 
only to persons officially connected 
with the audit, evaluation, or research; 

(3) The information will not be re-
leased to the involved individual; 

(4) The information will be managed 
in a manner to safeguard confiden-
tiality; and 

(5) The final product will not reveal 
any personally identifying information 
without the informed written consent 
of the involved individual or the indi-
vidual’s legally authorized representa-
tive. 

(e) Release to other programs or au-
thorities. (1) Upon receiving the in-
formed written consent of the indi-
vidual or, if appropriate, the individ-
ual’s legally authorized representative, 
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the service provider may release per-
sonal information to another agency or 
organization for the latter’s program 
purposes only to the extent that the in-
formation may be released to the in-
volved individual and only to the ex-
tent that the other agency or organiza-
tion demonstrates that the informa-
tion requested is necessary for the 
proper administration of its program. 

(2) Medical or psychological informa-
tion may be released pursuant to para-
graph (e)(1) of this section if the other 
agency or organization assures the 
service provider that the information 
will be used only for the purpose for 
which it is being provided and will not 
be further released to the individual. 

(3) The service provider shall release 
personal information if required by 
Federal laws or regulations. 

(4) The service provider shall release 
personal information in response to in-
vestigations in connection with law en-
forcement, fraud, or abuse, unless ex-
pressly prohibited by Federal or State 
laws or regulations, and in response to 
judicial order. 

(5) The service provider also may re-
lease personal information to protect 
the individual or others if the indi-
vidual poses a threat to his or her safe-
ty or to the safety of others. 

(Authority: 29 U.S.C. 711(c))

§ 364.57 What functions and respon-
sibilities may the State delegate? 

A DSU may carry out the functions 
and responsibilities described in 
§§ 364.50, 364.51 (subject to 364.43(d)), 
364.52, 364.53, and 364.56 or, except as 
otherwise provided, may delegate these 
functions and responsibilities to the 
appropriate service provider with 
which the DSU subgrants or contracts 
to provide IL services. 

(Authority: 29 U.S.C. 711(c), 796c(f) and 796e–
2)

§ 364.58 What appeal procedures must 
be available to consumers? 

Each service provider shall— 
(a) Establish policies and procedures 

that an individual may use to obtain 
review of decisions made by the service 
provider concerning the individual’s re-
quest for IL services or the provision of 
IL services to the individual; and 

(b) Use formats that are accessible to 
inform each individual who seeks or is 
receiving IL services from the service 
provider about the procedures required 
by paragraph (a) of this section. 

(Authority: 29 U.S.C. 711(c))

§ 364.59 May an individual’s ability to 
pay be considered in determining 
his or her participation in the costs 
of IL services? 

(a) No Federal requirement or prohibi-
tion. (1) A State is neither required to 
allow nor prohibited from allowing 
service providers to charge consumers 
for the cost of IL services. 

(2) If a State allows service providers 
to charge consumers for the cost of IL 
services, a State is neither required to 
allow nor prohibited from allowing 
service providers to consider the abil-
ity of individual consumers to pay for 
the cost of IL services in determining 
how much a particular consumer must 
contribute to the costs of a particular 
IL service. 

(b) State plan requirements. If a State 
chooses to allow service providers to 
charge consumers for the cost of IL 
services or if a State chooses to allow 
service providers to consider the abil-
ity of individual consumers to pay for 
the cost of IL services, the State plan 
must— 

(1) Specify the types of IL services 
for which costs may be charged and for 
which a financial need test may be ap-
plied; and 

(2) Assure that any consideration of 
financial need is applied uniformly so 
that all individuals who are eligible for 
IL services are treated equally. 

(c) Financial need. Consistent with 
paragraph (b) of this section, a service 
provider may choose to charge con-
sumers for the cost of IL services or 
may choose to consider the financial 
need of an individual who is eligible for 
IL services. 

(d) Written policies and documentation. 
If the service provider chooses to con-
sider financial need— 

(1) It shall maintain written policies 
covering the specific types of IL serv-
ices for which a financial need test will 
be applied; and 

(2) It shall document the individual’s 
participation in the cost of any IL 
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services, including the individual’s fi-
nancial need. 

(Approved by the Office of Management and 
Budget under control number 1820–0527) 

(Authority: 29 U.S.C. 711(c))

PART 365—STATE INDEPENDENT 
LIVING SERVICES

Subpart A—General

Sec.
365.1 What is the State Independent Living 

Services (SILS) program? 
365.2 Who is eligible for an award? 
365.3 What regulations apply?

Subpart B—How Does the Secretary Make 
a Grant to a State?

365.10 How does a State apply for a grant? 
365.11 How is the allotment of Federal funds 

for State independent living (IL) services 
computed? 

365.12 How are payments from allotments 
for IL services made? 

365.13 What requirements apply if the 
State’s non-Federal share is in cash? 

365.14 What conditions relating to cash or 
in-kind contributions apply to awards to 
grantees, subgrantees, or contractors? 

365.15 What requirements apply if the 
State’s non-Federal share is in kind? 

365.16 What requirements apply to refunds 
and rebates?

Subpart C—For What Purpose Are Funds 
Authorized or Required To Be Used?

365.20 What are the authorized uses of 
funds? 

365.21 What funds may the State use to pro-
vide the IL core services? 

365.22 What additional IL services may the 
State provide? 

365.23 How does a State make a subgrant or 
enter into a contract?

Subpart D—What Conditions Must Be Met 
After an Award?

365.30 What are the standards for processing 
referrals and applications? 

365.31 What are the standards for service 
providers?

AUTHORITY: 29 U.S.C. 796e–796e–2, unless 
otherwise noted.

SOURCE: 59 FR 41897, Aug. 15, 1994, unless 
otherwise noted.

Subpart A—General

§ 365.1 What is the State Independent 
Living Services (SILS) program? 

The Secretary provides financial as-
sistance to States under the SILS pro-
gram authorized by part B of chapter 1 
of title VII of the Act to— 

(a) Provide the resources described in 
the resource plan required by section 
705(e) of the Act and 34 CFR 364.21(d) 
relating to the Statewide IL Council 
(SILC); 

(b) Provide to individuals with sig-
nificant disabilities the independent 
living (IL) services required by section 
704(e) of the Act; 

(c) Demonstrate ways to expand and 
improve IL services; 

(d) Support the operation of centers 
for independent living (centers) that 
are in compliance with the standards 
and assurances in section 725 (b) and (c) 
of the Act and subparts F and G of 34 
CFR part 366; 

(e) Support activities to increase the 
capacities of public or nonprofit agen-
cies and organizations and other enti-
ties to develop comprehensive ap-
proaches or systems for providing IL 
services; 

(f) Conduct studies and analyses, 
gather information, develop model 
policies and procedures, and present in-
formation, approaches, strategies, find-
ings, conclusions, and recommenda-
tions to Federal, State, and local pol-
icy makers in order to enhance IL serv-
ices for individuals with significant 
disabilities; 

(g) Train individuals with significant 
disabilities, individuals with disabil-
ities, individuals providing services to 
individuals with significant disabil-
ities, and other persons regarding the 
IL philosophy; and 

(h) Provide outreach to populations 
that are unserved or underserved by 
programs under title VII of the Act, in-
cluding minority groups and urban and 
rural populations. 

(Authority: 29 U.S.C. 796e)

§ 365.2 Who is eligible for an award? 

Any designated State unit (DSU) 
identified by the State pursuant to 34 
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