
72

34 CFR Ch. III (7–1–02 Edition)§ 300.527

alternative educational setting pend-
ing the decision of the hearing officer 
or until the expiration of the time pe-
riod provided for in § 300.520(a)(2) or 
300.521, whichever occurs first, unless 
the parent and the State agency or 
local educational agency agree other-
wise. 

(b) Current placement. If a child is 
placed in an interim alternative edu-
cational setting pursuant to 
§ 300.520(a)(2) or 300.521 and school per-
sonnel propose to change the child’s 
placement after expiration of the in-
terim alternative placement, during 
the pendency of any proceeding to 
challenge the proposed change in place-
ment the child must remain in the cur-
rent placement (the child’s placement 
prior to the interim alternative edu-
cational setting), except as provided in 
paragraph (c) of this section. 

(c) Expedited hearing. (1) If school per-
sonnel maintain that it is dangerous 
for the child to be in the current place-
ment (placement prior to removal to 
the interim alternative education set-
ting) during the pendency of the due 
process proceedings, the LEA may re-
quest an expedited due process hearing. 

(2) In determining whether the child 
may be placed in the alternative edu-
cational setting or in another appro-
priate placement ordered by the hear-
ing officer, the hearing officer shall 
apply the standards in § 300.521. 

(3) A placement ordered pursuant to 
paragraph (c)(2) of this section may not 
be longer than 45 days. 

(4) The procedure in paragraph (c) of 
this section may be repeated, as nec-
essary. 

(Authority: 20 U.S.C. 1415(k)(7))

§ 300.527 Protections for children not 
yet eligible for special education 
and related services. 

(a) General. A child who has not been 
determined to be eligible for special 
education and related services under 
this part and who has engaged in be-
havior that violated any rule or code of 
conduct of the local educational agen-
cy, including any behavior described in 
§§ 300.520 or 300.521, may assert any of 
the protections provided for in this 
part if the LEA had knowledge (as de-
termined in accordance with paragraph 
(b) of this section) that the child was a 

child with a disability before the be-
havior that precipitated the discipli-
nary action occurred. 

(b) Basis of knowledge. An LEA must 
be deemed to have knowledge that a 
child is a child with a disability if— 

(1) The parent of the child has ex-
pressed concern in writing (or orally if 
the parent does not know how to write 
or has a disability that prevents a writ-
ten statement) to personnel of the ap-
propriate educational agency that the 
child is in need of special education 
and related services; 

(2) The behavior or performance of 
the child demonstrates the need for 
these services, in accordance with 
§ 300.7; 

(3) The parent of the child has re-
quested an evaluation of the child pur-
suant to §§ 300.530–300.536; or 

(4) The teacher of the child, or other 
personnel of the local educational 
agency, has expressed concern about 
the behavior or performance of the 
child to the director of special edu-
cation of the agency or to other per-
sonnel in accordance with the agency’s 
established child find or special edu-
cation referral system. 

(c) Exception. A public agency would 
not be deemed to have knowledge 
under paragraph (b) of this section if, 
as a result of receiving the information 
specified in that paragraph, the agen-
cy— 

(1) Either— 
(i) Conducted an evaluation under 

§§ 300.530–300.536, and determined that 
the child was not a child with a dis-
ability under this part; or 

(ii) Determined that an evaluation 
was not necessary; and 

(2) Provided notice to the child’s par-
ents of its determination under para-
graph (c)(1) of this section, consistent 
with § 300.503. 

(d) Conditions that apply if no basis of 
knowledge. (1) General. If an LEA does 
not have knowledge that a child is a 
child with a disability (in accordance 
with paragraphs (b) and (c) of this sec-
tion) prior to taking disciplinary meas-
ures against the child, the child may be 
subjected to the same disciplinary 
measures as measures applied to chil-
dren without disabilities who engaged 
in comparable behaviors consistent 
with paragraph (d)(2) of this section. 
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(2) Limitations. (i) If a request is made 
for an evaluation of a child during the 
time period in which the child is sub-
jected to disciplinary measures under 
§ 300.520 or 300.521, the evaluation must 
be conducted in an expedited manner. 

(ii) Until the evaluation is com-
pleted, the child remains in the edu-
cational placement determined by 
school authorities, which can include 
suspension or expulsion without edu-
cational services. 

(iii) If the child is determined to be a 
child with a disability, taking into con-
sideration information from the eval-
uation conducted by the agency and in-
formation provided by the parents, the 
agency shall provide special education 
and related services in accordance with 
the provisions of this part, including 
the requirements of §§ 300.520–300.529 
and section 612(a)(1)(A) of the Act. 

(Authority: 20 U.S.C. 1415(k)(8))

§ 300.528 Expedited due process hear-
ings. 

(a) Expedited due process hearings 
under §§ 300.521–300.526 must— 

(1) Meet the requirements of § 300.509, 
except that a State may provide that 
the time periods identified in 
§§ 300.509(a)(3) and § 300.509(b) for pur-
poses of expedited due process hearings 
under §§ 300.521–300.526 are not less than 
two business days; and 

(2) Be conducted by a due process 
hearing officer who satisfies the re-
quirements of § 300.508. 

(b)(1) Each State shall establish a 
timeline for expedited due process 
hearings that results in a written deci-
sion being mailed to the parties within 
45 days of the public agency’s receipt of 
the request for the hearing, without ex-
ceptions or extensions. 

(2) The timeline established under 
paragraph (b)(1) of this section must be 
the same for hearings requested by par-
ents or public agencies. 

(c) A State may establish different 
procedural rules for expedited hearings 
under §§ 300.521–300.526 than it has es-
tablished for due process hearings 
under § 300.507. 

(d) The decisions on expedited due 
process hearings are appealable con-
sistent with § 300.510. 

(Authority: 20 U.S.C. 1415(k)(2), (6), (7))

§ 300.529 Referral to and action by law 
enforcement and judicial authori-
ties. 

(a) Nothing in this part prohibits an 
agency from reporting a crime com-
mitted by a child with a disability to 
appropriate authorities or to prevent 
State law enforcement and judicial au-
thorities from exercising their respon-
sibilities with regard to the application 
of Federal and State law to crimes 
committed by a child with a disability. 

(b)(1) An agency reporting a crime 
committed by a child with a disability 
shall ensure that copies of the special 
education and disciplinary records of 
the child are transmitted for consider-
ation by the appropriate authorities to 
whom it reports the crime. 

(2) An agency reporting a crime 
under this section may transmit copies 
of the child’s special education and dis-
ciplinary records only to the extent 
that the transmission is permitted by 
the Family Educational Rights and 
Privacy Act. 

(Authority: 20 U.S.C. 1415(k)(9))

PROCEDURES FOR EVALUATION AND 
DETERMINATION OF ELIGIBILITY

§ 300.530 General. 
Each SEA shall ensure that each pub-

lic agency establishes and implements 
procedures that meet the requirements 
of §§ 300.531–300.536. 

(Authority: 20 U.S.C. 1414(b)(3); 1412(a)(7))

§ 300.531 Initial evaluation. 
Each public agency shall conduct a 

full and individual initial evaluation, 
in accordance with §§ 300.532 and 300.533, 
before the initial provision of special 
education and related services to a 
child with a disability under Part B of 
the Act. 

(Authority: 20 U.S.C. 1414(a)(1))

§ 300.532 Evaluation procedures. 
Each public agency shall ensure, at a 

minimum, that the following require-
ments are met: 

(a)(1) Tests and other evaluation ma-
terials used to assess a child under 
Part B of the Act— 

(i) Are selected and administered so 
as not to be discriminatory on a racial 
or cultural basis; and 
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