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(d) Group life insurance. No depend-
ency and indemnity compensation or
death compensation shall be paid to
any surviving spouse, child or parent
based on the death of a commissioned
officer of the Public Health Service,
the Coast and Geodetic Survey, the En-
vironmental Science Services Adminis-
tration, or the National Oceanic and
Atmospheric Administration occuring
on or after May 1, 1957, if any amounts
are payable under the Federal Employ-
ees’ Group Life Insurance Act of 1954
(Pub. L. 598, 83d Cong., as amended)
based on the same death.

(Authority: Sec. 501(c)(2), Pub. L. 881, 84th
Cong. (70 Stat. 857), as amended by Sec. 13(u),
Pub. L. 85-857; (72 Stat. 1266); Sec. 5, Pub. L.
91-621 (84 Stat. 1863))

(e) Surviving spouses’ rate. (1) When
death occurred on or after January 1,
1993, the monthly rate of dependency
and indemnity compensation for a sur-
viving spouse shall be the amount set
forth in 38 U.S.C. 1311(a)(1). This rate
shall be increased by the amount set
forth in 38 U.S.C. 1311(a)(2) in the case
of the death of a veteran who at the
time of death was in receipt of or was
entitled to receive (or but for the re-
ceipt of retired pay or retirement pay
was entitled to receive) compensation
for a service-connected disability that
was evaluated as totally disabling for a
continuous period of at least eight
yvears immediately preceding death. In
determining the eight year period, only
periods during which the veteran was
married to the surviving spouse shall
be considered. The resulting rate is
subject
toincrease as provided in paragraphs (e)
(3) and (4) of this section.

(2) The monthly rate of dependency
and indemnity compensation for a sur-
viving spouse when the death of the
veteran occurred prior to January 1,
1993, is based on the ‘‘pay grade’ of the
veteran, unless the formula provided in
paragraph (e)(1) of this section results
in a greater monetary benefit. The Sec-
retary of the concerned service depart-
ment will certify the ‘“‘pay grade’ of
the veteran and the certification will
be binding on the Department of Vet-
erans Affairs. The resulting rate is sub-
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ject to increase as provided in para-
graphs (e) (3) and (4) of this section.

(Authority: 38 U.S.C. 1311(a) and 1321)

(3) If there is a surviving spouse with
one or more children under the age of
18 (including a child not in the sur-
viving spouse’s actual or constructive
custody and a child who is in active
military, air, or naval service), the
total amount payable shall be in-
creased by the amount set forth in 38
U.S.C. 1311(b) for each child.

(4) If the surviving spouse is deter-
mined to be in need of regular aid and
attendance under the criteria in §3.352
or is a patient in a nursing home, the
total amount payable shall be in-
creased by the amount set forth in 38
U.S.C. 1311(c). If the surviving spouse
does not qualify for the regular aid and
attendance allowance but is house-
bound under the criteria in §3.351(f),
the total amount payable shall be in-
creased by the amount set forth in 38
U.S.C. 1311(d).

[29 FR 10396, July 25, 1964, as amended at 35
FR 18661, Dec. 9, 1970; 37 FR 6676, Apr. 1, 1972;
39 FR 34529, Sept. 26, 1974; 44 FR 22717, Apr.
17, 1979; 58 FR 25561, Apr. 27, 1993; 568 FR 27622,
May 10, 1993; 60 FR 18355, Apr. 11, 1995]

§3.6 Duty periods.

(a) Active military, naval, and air serv-
ice. This includes active duty, any pe-
riod of active duty for training during
which the individual concerned was
disabled or died from a disease or in-
jury incurred or aggravated in line of
duty, and any period of inactive duty
training during which the individual
concerned was disabled or died from an
injury incurred or aggravated in line of
duty or from a covered disease which
occurred during such training. For pur-
poses of this section, the term ‘‘covered
disease’ is limited to—

(1) An acute myocardial infarction,

(2) A cardiac arrest, or

(3) A cerebrovascular accident.

(Authority: 38 U.S.C. 101(24))

(b) Active duty. This means:

(1) Full-time duty in the Armed
Forces, other than active duty for
training;

(2) Full-time duty (other than for
training purposes) as a commissioned
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officer of the Regular or Reserve Corps
of the Public Health Service:

(i) On or after July 29, 1945, or

(ii) Before that date under cir-
cumstances affording entitlement to
full military benefits, or

(iii) At any time, for the purposes of
dependency and indemnity compensa-
tion.

(3) Full-time duty as a commissioned
officer of the Coast and Geodetic Sur-
vey or of its successor agencies, the
Environmental Science Services Ad-
ministration and the National Oceanic
and Atmospheric Administration:

(i) On or after July 29, 1945, or

(ii) Before that date:

(a) While on transfer to one of the
Armed Forces, or

(b) While, in time of war or national
emergency declared by the President,
assigned to duty on a project for one of
the Armed Forces in an area deter-
mined by the Secretary of Defense to
be of immediate military hazard, or

(¢) In the Philippine Islands on De-
cember 7, 1941, and continuously in
such islands thereafter, or

(iii) At any time, for the purposes of
dependency and indemnity compensa-
tion.

(4) Service at any time as a cadet at
the United States Military, Air Force,
or Coast Guard Academy, or as a mid-
shipman at the United States Naval
Academy;

(5) Attendance at the preparatory
schools of the United States Air Force
Academy, the United States Military
Academy, or the United States Naval
Academy for enlisted active-duty mem-
bers who are reassigned to a pre-
paratory school without a release from
active duty, and for other individuals
who have a commitment to active duty
in the Armed Forces that would be
binding upon disenrollment from the
preparatory school;

(6) Authorized travel to or from such
duty or service; and

(7) A person discharged or released
from a period of active duty, shall be
deemed to have continued on active
duty during the period of time imme-
diately following the date of such dis-
charge or release from such duty deter-
mined by the Secretary concerned to
have been required for him or her to
proceed to his or her home by the most
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direct route, and, in all instances, until
midnight of the date of such discharge
or release.

(Authority: 38 U.S.C. 106(c))

(c) Active duty for training. (1) Full-
time duty in the Armed Forces per-
formed by Reserves for training pur-
poses;

(2) Full-time duty for training pur-
poses performed as a commissioned of-
ficer of the Reserve Corps of the Public
Health Service:

(i) On or after July 29, 1945, or

(ii) Before that date under cir-
cumstances affording entitlement to
full military benefits, or

(iii) At any time, for the purposes of
dependency and indemnity compensa-
tion:

(3) Full-time duty performed by
members of the National Guard of any
State, under 32 U.S.C. 316, 502, 503, 504,
or 505, or the prior corresponding provi-
sions of law or full-time duty by such
members while participating in the re-
enactment of the Battle of First Ma-
nassas in July 1961;

(4) Duty performed by a member of a
Senior Reserve Officers’ Training Corps
program when ordered to such duty for
the purpose of training or a practice
cruise under chapter 103 of title 10
U.S.C.

(i) The requirements of this para-
graph are effective—

(A) On or after October 1, 1982, with
respect to deaths and disabilities re-
sulting from diseases or injuries in-
curred or aggravated after September
30, 1982, and

(B) October 1, 1983, with respect to
deaths and disabilities resulting from
diseases or injuries incurred or aggra-
vated before October 1, 1982.

(ii) Effective on or after October 1,
1988, such duty must be prerequisite to
the member being commissioned and
must be for a period of at least four
continuous weeks.

(Authority: 38 U.S.C. 101(22)(D) as amended
by Pub. L. 100-456)

(6) Attendance at the preparatory
schools of the United States Air Force
Academy, the United States Military
Academy, or the United States Naval
Academy by an individual who enters
the preparatory school directly from
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the Reserves, National Guard or civil-
ian life, unless the individual has a
commitment to service on active duty
which  would be binding upon
disenrollment from the preparatory
school.

(6) Authorized travel to or from such
duty.

(Authority: 38 U.S.C. 101(22))

The term does not include duty per-
formed as a temporary member of the
Coast Guard Reserve.

(d) Inactive duty training. This means:
(1) Duty (other than full-time duty)
prescribed for Reserves (including com-
missioned officers of the Reserve Corps
of the Public Health Service) by the
Secretary concerned under 37 U.S.C. 206
or any other provision of law;

(2) Special additional duties author-
ized for Reserves (including commis-
sioned officers of the Reserve Corps of
the Public Health Service) by an au-
thority designated by the Secretary
concerned and performed by them on a
voluntary basis in connection with the
prescribed training or maintenance ac-
tivities of the units to which they are
assigned; and

(3) Training (other than active duty
for training) by a member of, or appli-
cant for membership (as defined in 5
U.S.C. 8140(g)) in, the Senior Reserve
Officers’ Training Corps prescribed
under chapter 103 of title 10 U.S.C.

(4) Duty (other than full-time duty)
performed by a member of the National
Guard of any State, under 32 U.S.C. 316,
502, 503, 504, or 505, or the prior cor-
responding provisions of law. The term
inactive duty training does not include:

(i) Work or study performed in con-
nection with correspondence courses,

(ii) Attendance at an educational in-
stitution in an inactive status, or

(iii) Duty performed as a temporary
member of the Coast Guard Reserve.

(Authority: 38 U.S.C. 101(23))

(e) Travel status—training duty (dis-
ability or death from injury or covered
disease). Any individual:

(1) Who, when authorized or required
by competent authority, assumes an
obligation to perform active duty for
training or inactive duty training; and
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(2) Who is disabled or dies from an in-
jury or covered disease incurred while
proceeding directly to or returning di-
rectly from such active duty for train-
ing or inactive duty training shall be
deemed to have been on active duty for
training or inactive duty training, as
the case may be. The Department of
Veterans Affairs will determine wheth-
er such individual was so authorized or
required to perform such duty, and
whether the individual was disabled or
died from an injury or covered disease
s0 incurred. In making such determina-
tions, there shall be taken into consid-
eration the hour on which the indi-
vidual began to proceed or return; the
hour on which the individual was
scheduled to arrive for, or on which the
individual ceased to perform, such
duty; the method of travel performed;
the itinerary; the manner in which the
travel was performed; and the imme-
diate cause of disability or death.
Whenever any claim is filed alleging
that the claimant is entitled to bene-
fits by reason of this paragraph, the
burden of proof shall be on the claim-
ant.

(Authority: 38 U.S.C. 106(d))

[26 FR 1564, Feb. 24, 1961, as amended at 26
FR 6767, July 28, 1961; 27 FR 4023, Apr. 27,
1962; 29 FR 14171, Oct. 15, 1964; 36 FR 5341,
Mar. 20, 1971; 41 FR 26881, June 29, 1976; 49 FR
47003, Nov. 30, 1984; 54 FR 51200, Dec. 13, 1989;
55 FR 23931, June 13, 1990; 60 FR 57179, Nov.
14, 1995; 61 FR 11731, Mar. 22, 1996; 66 FR 48560,
Sept. 21, 2001]

§3.7 Individuals and groups consid-
ered to have performed active mili-
tary, naval, or air service.

The following individuals and groups
are considered to have performed ac-
tive military, naval, or air service:

(a) Aerial transportation of mail (Pub.
L. 140, 73d Congress). Persons who were
injured or died while serving under
conditions set forth in Pub. L. 140, 73d
Congress.

(b) Aliens. Effective July 28, 1959, a
veteran discharged for alienage during
a period of hostilities unless evidence
affirmatively shows he or she was dis-
charged at his or her own request. A
veteran who was discharged for
alienage after a period of hostilities
and whose service was honest and
faithful is not barred from benefits if
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