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Subpart F—Manufacturer and Re-
manufacturer Production Line 
Testing and Audit Programs

§ 92.501 Applicability. 
The requirements of this subpart are 

applicable to manufacturers and re-
manufacturers of locomotives and loco-
motive engines subject to the provi-
sions of subpart A of this part, except 
as follows: 

(a) The requirements of §§ 92.503, 
92.505, 92.506, 92.507, 92.508, and 92.510 
only apply to manufacturers of freshly 
manufactured locomotives or loco-
motive engines (including those used 
for repowering). The Administrator 
may also apply these requirements to 
remanufacturers of any locomotives or 
locomotive engines for which there is 
reason to believe production problems 
exist that could affect emissions per-
formance. EPA will notify such re-
manufacturers when it makes a deter-
mination that production problems 
may exist that could affect emissions 
performance, and the requirements of 
these sections shall apply as specified 
in the notice. 

(b) The requirements of § 92.511 only 
apply to remanufacturers of loco-
motives and locomotive engines.

§ 92.502 Definitions. 
The definitions in subpart A of this 

part apply to this subpart.

§ 92.503 General Requirements. 
(a) Manufacturers (and remanufac-

turers, where applicable) shall test pro-
duction line locomotives or locomotive 
engines using the test procedures speci-
fied in § 92.506. The Administrator may 
require manufacturers and remanufac-
turers to conduct production line test-
ing on locomotives. If the Adminis-
trator determines that locomotive 
testing is required, he/she shall notify 
the manufacturer or remanufacturer, 
and shall specify in such notice the 
time period in which the manufacturer 
or remanufacturer shall complete such 
testing. 

(b) Remanufacturers of locomotives 
and locomotive engines shall conduct 
audits pursuant to the requirements of 
§ 92.511 to ensure that remanufactured 
locomotives and locomotive engines 

comply with the requirements of this 
part. 

(c) Upon request, the Administrator 
may also allow manufacturers (and re-
manufacturers, where applicable) to 
conduct alternate production line test-
ing programs, provided the Adminis-
trator determines that the alternate 
production line testing program pro-
vides equivalent assurance that the lo-
comotives and locomotive engines that 
are being produced conform to the pro-
visions of this part. As part of this al-
lowance or for other reasons, the Ad-
ministrator may waive some or all of 
the requirements of this subpart. 

[63 FR 18998, Apr. 16, 1998, as amended at 65 
FR 73331, Dec. 29, 1999]

§ 92.504 Right of entry and access. 
(a) To allow the Administrator to de-

termine whether a manufacturer or re-
manufacturer is complying with the 
provisions of this part, one or more 
EPA enforcement officers may enter 
during operating hours and upon pres-
entation of credentials any of the fol-
lowing places: 

(1) Any facility, including ports of 
entry, where any locomotive or loco-
motive engine is to be introduced into 
commerce or any emission-related 
component is manufactured, remanu-
factured, assembled, or stored; 

(2) Any facility where any test or 
audit conducted pursuant to a manu-
facturer’s or remanufacturer’s produc-
tion line testing or auditing program 
or any procedure or activity connected 
with such test or audit is or was per-
formed; 

(3) Any facility where any test loco-
motive or locomotive engine is present; 
and 

(4) Any facility where any record re-
quired under § 92.509 or other document 
relating to this subpart is located. 

(b) Upon admission to any facility re-
ferred to in paragraph (a) of this sec-
tion, EPA enforcement officers are au-
thorized to perform the following in-
spection-related activities: 

(1) To inspect and monitor any aspect 
of locomotive or locomotive engine 
manufacture, remanufacture, assem-
bly, storage, testing and other proce-
dures, and to inspect and monitor the 
facilities in which these procedures are 
conducted; 
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(2) To inspect and monitor any aspect 
of locomotive or locomotive engine 
test procedures or activities, including 
test locomotive or engine selection, 
preparation and service accumulation, 
emission test cycles, and maintenance 
and verification of test equipment cali-
bration; 

(3) To inspect and make copies of any 
records or documents related to the as-
sembly, storage, selection, and testing 
of a locomotive or locomotive engine; 
and 

(4) To inspect and photograph any 
part or aspect of any locomotive or lo-
comotive engine and any component 
used in the assembly thereof that is 
reasonably related to the purpose of 
the entry. 

(c) EPA enforcement officers are au-
thorized to obtain reasonable assist-
ance without cost from those in charge 
of a facility to help the officers per-
form any function listed in this sub-
part and they are authorized to request 
the manufacturer or remanufacturer to 
make arrangements with those in 
charge of a facility operated for the 
manufacturer or remanufacturer’s ben-
efit to furnish reasonable assistance 
without cost to EPA. 

(1) Reasonable assistance includes, 
but is not limited to, clerical, copying, 
interpretation and translation services; 
the making available on an EPA en-
forcement officer’s request of personnel 
of the facility being inspected during 
their working hours to inform the EPA 
enforcement officer of how the facility 
operates and to answer the officer’s 
questions; and the performance on re-
quest of emission tests on any loco-
motive or engine which is being, has 
been, or will be used for production line 
testing or auditing. 

(2) By written request, signed by the 
Assistant Administrator for Air and 
Radiation or the Assistant Adminis-
trator for Enforcement and Compliance 
Assurance, and served on the manufac-
turer or remanufacturer, a manufac-
turer or remanufacturer may be com-
pelled to cause the personal appearance 
of any employee at such a facility be-
fore an EPA enforcement officer. Any 
such employee who has been instructed 
by the manufacturer or remanufac-
turer to appear will be entitled to be 

accompanied, represented, and advised 
by counsel. 

(d) EPA enforcement officers are au-
thorized to seek a warrant or court 
order authorizing the EPA enforcement 
officers to conduct the activities au-
thorized in this section, as appropriate, 
to execute the functions specified in 
this section. EPA enforcement officers 
may proceed ex parte to obtain a war-
rant or court order whether or not the 
EPA enforcement officers first at-
tempted to seek permission from the 
manufacturer or remanufacturer or the 
party in charge of the facility(ies) in 
question to conduct the activities au-
thorized in this section. 

(e) A manufacturer or remanufac-
turer is responsible for locating its for-
eign testing, manufacturing, and re-
manufacturing facilities in jurisdic-
tions where local law does not prohibit 
an EPA enforcement officer(s) from 
conducting the activities specified in 
this section. EPA will not attempt to 
make any inspections which it has 
been informed local foreign law pro-
hibits.

EFFECTIVE DATE NOTE: At 63 FR 19060, Apr. 
16, 1998, § 92.504 was added. This section con-
tains information collection and record-
keeping requirements and will not become 
effective until approval has been given by 
the Office of Management and Budget.

§ 92.505 Sample selection for testing. 

(a) At the start of each model year, 
the manufacturer or remanufacturer 
will begin to randomly select loco-
motives or locomotive engines from 
each engine family for production line 
testing at a rate of one percent. Each 
locomotive or locomotive engine will 
be selected from the end of the produc-
tion line. Testing shall be performed 
throughout the entire model year to 
the extent possible. 

(1) The required sample size for an 
engine family is the lesser of five tests 
per model year or one percent of pro-
jected annual production, with a min-
imum sample size for an engine family 
of one test per model year provided 
that no engine tested fails to meet ap-
plicable emission standards. 
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(2) Manufacturers and remanufactur-
ers may elect to test additional loco-
motives or locomotive engines. All ad-
ditional locomotives or locomotive en-
gines must be tested in accordance 
with the applicable test procedures of 
this part. 

(b) The manufacturer or remanufac-
turer must assemble the test loco-
motives or locomotive engines using 
the same mass production process that 
will be used for locomotives or loco-
motive engines to be introduced into 
commerce. 

(c) No quality control, testing, or as-
sembly procedures will be used on any 
test locomotive or locomotive engine 
or any portion thereof, including parts 
and subassemblies, that have not been 
or will not be used during the produc-
tion and assembly of all other loco-
motives or locomotive engines of that 
family, except with the approval of the 
Administrator.

§ 92.506 Test procedures. 
(a)(1) For locomotives and loco-

motive engines subject to the provi-
sions of this subpart, the prescribed 
test procedures are those procedures 
described in subpart B of this part, ex-
cept as provided in this section. 

(2) The Administrator may, on the 
basis of a written application by a 
manufacturer or remanufacturer, pre-
scribe test procedures other than those 
specified in paragraph (a)(1) of this sec-
tion for any locomotive or locomotive 
engine he/she determines is not suscep-
tible to satisfactory testing using pro-
cedures specified in paragraph (a)(1) of 
this section. 

(3) If test procedures other than 
those in subpart B were used in certifi-
cation of the engine family being test-
ed under this subpart (other than alter-
nate test procedures necessary for test-
ing of a development engine instead of 
a low mileage locomotive or a low hour 
engine under § 92.9), the manufacturer 
or remanufacturer shall use the test 
procedures used in certification for 
production line testing. 

(b)(1) The manufacturer or remanu-
facturer may not adjust, repair, pre-
pare, modify, or perform any emission 
test on, any test locomotive or loco-
motive engine unless this adjustment, 
repair, preparation, modification and/

or test is documented in the manufac-
turer’s or remanufacturer’s locomotive 
or engine assembly and inspection pro-
cedures and is actually performed by 
the manufacturer or remanufacturer or 
unless this adjustment, repair, prepara-
tion, modification and/or test is re-
quired or permitted under this subpart 
or is approved in advance by the Ad-
ministrator. 

(2) Any adjustable locomotive or lo-
comotive engine parameter must be set 
to values or positions that are within 
the range recommended to the ulti-
mate purchaser. 

(3) The Administrator may adjust or 
require to be adjusted any engine pa-
rameter which the Administrator has 
determined to be subject to adjustment 
for certification and production line 
testing, to any setting within the spec-
ified adjustable range of that param-
eter, as determined by the Adminis-
trator, prior to the performance of any 
test. 

(c) Service Accumulation/Green Engine 
factor. The manufacturer or remanufac-
turer shall accumulate service on the 
locomotives and locomotive engines to 
be tested up to 300 hours of operation. 
In lieu of conducting such service accu-
mulation, the manufacturer or re-
manufacturer may establish a Green 
Engine factor for each regulated pol-
lutant for each engine family to be 
used in calculating emissions test re-
sults. The manufacturer or remanufac-
turer shall obtain the approval of the 
Administrator prior to using a Green 
Engine factor. 

(d) The manufacturer or remanufac-
turer may not perform any mainte-
nance on test locomotives or loco-
motive engines after selection for test-
ing. 

(e) If a locomotive or locomotive en-
gine is shipped to a facility other than 
the production facility for production 
line testing, and an adjustment or re-
pair is necessary because of such ship-
ment, the locomotive or locomotive en-
gine manufacturer or remanufacturer 
must perform the necessary adjust-
ment or repair only after the initial 
test of the locomotive or locomotive 
engine, except where the Adminis-
trator has determined that the test 
would be impossible to perform or 
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would permanently damage the loco-
motive engine. 

(f) If a locomotive or locomotive en-
gine cannot complete the service accu-
mulation, if applicable, or an emission 
test, because of a malfunction, the 
manufacturer or remanufacturer may 
request that the Administrator author-
ize either the repair of that locomotive 
or locomotive engine or its deletion 
from the test sequence. 

(g) Retesting. (1) If a locomotive or 
locomotive engine manufacturer or re-
manufacturer determines that any pro-
duction line emission test of a loco-
motive or locomotive engine is invalid, 
the locomotive or locomotive engine 
must be retested in accordance with 
the requirements of this subpart. Emis-
sion results from all tests must be re-
ported to EPA, including test results 
the manufacturer or remanufacturer 
determines are invalid. The locomotive 
or locomotive engine manufacturer or 
remanufacturer must also include a de-
tailed explanation of the reasons for in-
validating any test in the quarterly re-
port required in § 92.508(e). In the event 
a retest is performed, a request may be 
made to the Administrator, within ten 
days of the end of the production quar-
ter, for permission to substitute the 
after-repair test results for the original 
test results. The Administrator will ei-
ther affirm or deny the request by the 
locomotive or locomotive engine man-
ufacturer or remanufacturer within ten 
working days from receipt of the re-
quest. 

[63 FR 18998, Apr. 16, 1998, as amended at 65 
FR 73331, Dec. 29, 1999]

§ 92.507 Sequence of testing. 
If one or more locomotives or loco-

motive engines fail a production line 
test, then the manufacturer or remanu-
facturer must test two additional loco-
motives or locomotive engines from 
the next fifteen produced in that en-
gine family, for each locomotive or lo-
comotive engine that fails.

§ 92.508 Calculation and reporting of 
test results. 

(a) Manufacturers and remanufactur-
ers shall calculate initial test results 
using the applicable test procedure 
specified in § 92.506(a). These results 
must also include the green engine fac-

tor, if applicable. The manufacturer or 
remanufacturer shall round these re-
sults, in accordance with ASTM E29–
93a (incorporated by reference at § 92.5), 
to the number of decimal places con-
tained in the applicable emission 
standard expressed to one additional 
significant figure. 

(b) Final test results shall be cal-
culated by summing the initial test re-
sults derived in paragraph (a) of this 
section for each test locomotive or lo-
comotive engine, dividing by the num-
ber of tests conducted on the loco-
motive or locomotive engine, and 
rounding in accordance with ASTM 
E29–93a (incorporated by reference at 
§ 92.5) to the same number of decimal 
places contained in the applicable 
standard expressed to one additional 
significant figure. 

(c) Manufacturers and remanufactur-
ers shall calculate the final test results 
for each test locomotive or locomotive 
engine by applying the appropriate de-
terioration factors, derived in the cer-
tification process for the engine fam-
ily, to the final test results, and round-
ing in accordance with ASTM E 29–93a 
(incorporated by reference at § 92.5) to 
the same number of decimal places 
contained in the applicable standard 
expressed to one additional significant 
figure. 

(d) If, subsequent to an initial failure 
of a production line test, the average of 
the test results for the failed loco-
motive or locomotive engine and the 
two additional locomotives or loco-
motive engines tested, is greater than 
any applicable emission standard or 
FEL, the engine family is deemed to be 
in non-compliance with applicable 
emission standards, and the manufac-
turer or remanufacturer must notify 
EPA within 2 working days of such 
noncompliance. 

(e) Within 30 calendar days of the end 
of each quarter, each manufacturer or 
remanufacturer must submit to the 
Administrator a report which includes 
the following information: 

(1) The location and description of 
the manufacturer’s or remanufactur-
er’s emission test facilities which were 
utilized to conduct testing reported 
pursuant to this section; 

(2) Total production and sample size 
for each engine family; 
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(3) The applicable standards and/or 
FELs against which each engine family 
was tested; 

(4) A description of the test loco-
motives or locomotive engines; 

(5) For each test conducted: 
(i) A description of the test loco-

motive or locomotive engine, includ-
ing: 

(A) Configuration and engine family 
identification; 

(B) Year, make, and build date; 
(C) Engine identification number; 
(D) Number of megawatt-hours (or 

miles if applicable) of service accumu-
lated on locomotive or locomotive en-
gine prior to testing; and 

(E) Description of green engine fac-
tor; how it is determined and how it is 
applied; 

(ii) Location(s) where service accu-
mulation was conducted and descrip-
tion of accumulation procedure and 
schedule, if applicable; 

(iii) Test number, date, test proce-
dure used, initial test results before 
and after rounding, and final test re-
sults for all production line emission 
tests conducted, whether valid or in-
valid, and the reason for invalidation 
of any test results, if applicable; 

(iv) A complete description of any ad-
justment, modification, repair, prepa-
ration, maintenance, and testing which 
was performed on the test locomotive 
or locomotive engine, has not been re-
ported pursuant to any other para-
graph of this subpart, and will not be 
performed on other production loco-
motive or locomotive engines; 

(v) Any other information the Ad-
ministrator may request relevant to 
the determination whether the new lo-
comotives or locomotive engines being 
manufactured or remanufactured by 
the manufacturer or remanufacturer do 
in fact conform with the regulations 
with respect to which the certificate of 
conformity was issued; 

(6) For each failed locomotive or lo-
comotive engine as defined in 
§ 92.510(a), a description of the remedy 
and test results for all retests as re-
quired by § 92.512(g); 

(7) The date of the end of the loco-
motive or locomotive engine manufac-
turer’s model year production for each 
engine family tested; and 

(8) The following signed statement 
and endorsement by an authorized rep-
resentative of the manufacturer or re-
manufacturer:

This report is submitted pursuant to Sec-
tions 213 and 208 of the Clean Air Act. This 
production line testing program was con-
ducted in complete conformance with all ap-
plicable regulations under 40 CFR part 92. No 
emission-related changes to production proc-
esses or quality control procedures for the 
engine family tested have been made during 
this production line testing program that af-
fect locomotives or locomotive engines from 
the production line. All data and informa-
tion reported herein is, to the best of (Com-
pany Name) knowledge, true and accurate. I 
am aware of the penalties associated with 
violations of the Clean Air Act and the regu-
lations thereunder. (Authorized Company 
Representative.)

§ 92.509 Maintenance of records; sub-
mittal of information. 

(a) The manufacturer or remanufac-
turer for any new locomotive or loco-
motive engine subject to any of the 
provisions of this subpart must estab-
lish, maintain, and retain the following 
adequately organized and indexed 
records: 

(1) General records. A description of 
all equipment used to test engines in 
accordance with § 92.503. The equipment 
requirements in subpart B of this part 
apply to tests performed under this 
subpart. 

(2) Individual records. These records 
pertain to each production line test or 
audit conducted pursuant to this sub-
part and include: 

(i) The date, time, and location of 
each test or audit; 

(ii) The method by which the green 
engine factor was calculated or the 
number of hours of service accumu-
lated on the test locomotive or loco-
motive engine when the test began and 
ended; 

(iii) The names of all supervisory per-
sonnel involved in the conduct of the 
production line test or audit; 

(iv) A record and description of any 
adjustment, repair, preparation or 
modification performed on test loco-
motives or locomotive engines, giving 
the date, associated time, justification, 
name(s) of the authorizing personnel, 
and names of all supervisory personnel 
responsible for the conduct of the ac-
tion; 
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(v) If applicable, the date the loco-
motive or locomotive engine was 
shipped from the assembly plant, asso-
ciated storage facility or port facility, 
and the date the locomotive or loco-
motive engine was received at the test-
ing facility; 

(vi) A complete record of all emission 
tests or audits performed pursuant to 
this subpart (except tests performed di-
rectly by EPA), including all indi-
vidual worksheets and/or other docu-
mentation relating to each test, or 
exact copies thereof, in accordance 
with the record requirements specified 
in subpart B of this part; 

(vii) A brief description of any sig-
nificant events during testing not oth-
erwise described under this paragraph 
(a)(2) of this section , commencing with 
the test locomotive or locomotive en-
gine selection process and including 
such extraordinary events as engine 
damage during shipment. 

(3) The manufacturer or remanufac-
turer must establish, maintain and re-
tain general records, pursuant to para-
graph (a)(1) of this section, for each 
test cell that can be used to perform 
emission testing under this subpart. 

(b) The manufacturer or remanufac-
turer must retain all records required 
to be maintained under this subpart for 
a period of eight (8) years after comple-
tion of all testing. Records may be re-
tained as hard copy (i.e., on paper) or 
reduced to microfilm, floppy disk, or 
some other method of data storage, de-
pending upon the manufacturer’s or re-
manufacturer’s record retention proce-
dure; provided, that in every case, all 
the information contained in the hard 
copy is retained. 

(c) The manufacturer or remanufac-
turer must, upon request by the Ad-
ministrator, submit the following in-
formation with regard to locomotive or 
locomotive engine production: 

(1) Projected production for each con-
figuration within each engine family 
for which certification has been re-
quested and/or approved. 

(2) Number of locomotives or engines, 
by configuration and assembly plant, 
scheduled for production. 

(d) Nothing in this section limits the 
Administrator’s discretion to require a 
manufacturer or remanufacturer to es-
tablish, maintain, retain or submit to 

EPA information not specified by this 
section. 

(e) All reports, submissions, notifica-
tions, and requests for approval made 
under this subpart must be addressed 
to: Group Manager, Engine Compliance 
Programs Group, Engine Programs and 
Compliance Division 6403-J, U.S. Envi-
ronmental Protection Agency, 1200 
Pennsylvania Ave, NW., Washington, 
DC 20460. 

(f) The manufacturer or remanufac-
turer must electronically submit the 
results of its production line testing or 
auditing using an EPA information for-
mat.

§ 92.510 Compliance with criteria for 
production line testing. 

(a) A failed locomotive or locomotive 
engine is one whose final test results 
pursuant to § 92.508(c), for one or more 
of the applicable pollutants, exceed the 
applicable emission standard or FEL. 

(b) An engine family is deemed to be 
in noncompliance, for purposes of this 
subpart, if at any time throughout the 
model year, the average of an initial 
failed locomotive or locomotive engine 
and the two additional locomotives or 
locomotive engines tested, is greater 
than any applicable emission standard 
or FEL.

§ 92.511 Remanufactured locomotives: 
installation audit requirements. 

(a) Remanufacturers of locomotives 
or locomotive engines shall audit the 
remanufacture of locomotives covered 
by its certificate(s) of conformity for 
proper components, component set-
tings and component installations on 
randomly chosen locomotives in an en-
gine family. Such audits shall be con-
ducted in compliance with the require-
ments of this section. 

(1) The remanufacturer must ensure 
that all emission related components 
are properly installed on the loco-
motive or locomotive engine. 

(2) The remanufacturer must ensure 
that all emission related components 
are set to the proper specification as 
indicated in the remanufacture in-
structions. 

(3) Remanufacturers are allowed to 
submit audits performed by the owners 
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or operators of the locomotives, pro-
vided the audits are performed in ac-
cordance with the provisions of this 
section. 

(b)(1) The required initial sample size 
(i.e., the sample size if no failures 
occur) for each remanufacturer is five 
percent of the remanufacturer’s annual 
sales per model year per installer, with 
a maximum number of ten per engine 
family per installer. 

(2) The locomotives audited shall be 
randomly selected after the remanufac-
ture is complete. The Administrator 
may allow the locomotives to be se-
lected prior to the completion of the 
remanufacture, where such preselec-
tion would not have the potential to af-
fect the manner in which the loco-
motive was remanufactured (e.g., 
where the installer is not aware of the 
selection prior to the completion of the 
remanufacture). 

(c) The remanufactured locomotive 
or locomotive engine may accumulate 
no more than 10,000 miles prior to an 
audit. 

(d) A failed remanufactured loco-
motive or locomotive engine is one on 
which any remanufacture components 
are found to be improperly installed, 
improperly adjusted or incorrectly 
used. 

(e) If a remanufactured locomotive or 
locomotive engine fails an audit, then 
the remanufacturer must audit two ad-
ditional locomotives or locomotive en-
gines from the next ten remanufac-
tured in that engine family by that in-
staller. 

(f) An engine family is determined to 
have failed an audit, if at any time dur-
ing the model year, the remanufacturer 
determines that the three locomotives 
audited are found to have had any im-
properly installed, improperly adjusted 
or incorrectly used components. The 
remanufacturer must notify EPA with-
in 2 working days of a determination of 
an engine family audit failure. 

(g) Within 30 calendar days of the end 
of each quarter, each remanufacturer 
must submit to the Administrator a re-
port which includes the following infor-
mation: 

(1) The location and description of 
the remanufacturer’s audit facilities 
which were utilized to conduct audit-
ing reported pursuant to this section; 

(2) Total production and sample size 
for each engine family; 

(3) The applicable standards and/or 
FELs against which each engine family 
was audited; 

(4) For each audit conducted: 
(i) A description of the audit loco-

motive or locomotive engine, includ-
ing: 

(A) Configuration and engine family 
identification; 

(B) Year, make, build date, and re-
manufacturer date; and 

(C) Engine identification number; 
(ii) Any other information the Ad-

ministrator may request relevant to 
the determination whether the new lo-
comotives or locomotive engines being 
manufactured or remanufactured by 
the remanufacturer do in fact conform 
with the regulations in this part with 
respect to which the certificate of con-
formity was issued; 

(5) For each failed locomotive or lo-
comotive engine as defined in para-
graph (d) of this section, a description 
of the remedy as required by § 92.512(g); 

(6) The following signed statement 
and endorsement by an authorized rep-
resentative of the remanufacturer:

This report is submitted pursuant to Sec-
tions 213 and 208 of the Clean Air Act. This 
production line auditing program was con-
ducted in complete conformance with all ap-
plicable regulations under 40 CFR part 92. No 
emission-related changes to production proc-
esses or quality control procedures for the 
engine family audited have been made dur-
ing this production line auditing program 
that affect locomotives or locomotive en-
gines from the production line. All data and 
information reported herein is, to the best of 
(Company Name) knowledge, true and accu-
rate. I am aware of the penalties associated 
with violations of the Clean Air Act and the 
regulations thereunder. (Authorized Com-
pany Representative.)

§ 92.512 Suspension and revocation of 
certificates of conformity. 

(a)(1) The certificate of conformity is 
suspended with respect to any loco-
motive or locomotive engine that fails 
a production line test pursuant to 
§ 92.510(a), effective from the time the 
testing of that locomotive or loco-
motive engine is completed. 

(2) The certificate of conformity is 
suspended with respect to any loco-
motive or locomotive engine that fails 
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an audit pursuant to § 92.511(d), effec-
tive from the time that auditing of 
that locomotive or locomotive engine 
is completed. 

(b)(1) The Administrator may sus-
pend the certificate of conformity for 
an engine family which is in non-
compliance pursuant to § 92.510(b), thir-
ty days after the engine family is 
deemed to be in noncompliance. 

(2) The Administrator may suspend 
the certificate of conformity for an en-
gine family which is determined to 
have failed an audit pursuant to 
§ 92.511(f). This suspension will not 
occur before thirty days after the en-
gine family is deemed to be in non-
compliance. 

(c) If the results of testing or audit-
ing pursuant to these regulations indi-
cate that locomotives or engines of a 
particular family produced at one plant 
of a manufacturer or remanufacturer 
do not conform to the regulations with 
respect to which the certificate of con-
formity was issued, the Administrator 
may suspend the certificate of con-
formity with respect to that family for 
locomotives or locomotive engines 
manufactured or remanufactured by 
the manufacturer or remanufacturer at 
all other plants. 

(d) The Administrator may suspend a 
certificate of conformity for any loco-
motive or locomotive engine family in 
whole or in part if: 

(1) The manufacturer or remanufac-
turer fails to comply with any of the 
requirements of this subpart. 

(2) The manufacturer or remanufac-
turer submits false or incomplete in-
formation in any report or information 
provided to the Administrator under 
this subpart. 

(3) The manufacturer or remanufac-
turer renders inaccurate any test data 
submitted under this subpart. 

(4) An EPA enforcement officer is de-
nied the opportunity to conduct activi-
ties authorized in this subpart. 

(5) An EPA enforcement officer is un-
able to conduct activities authorized in 
§ 92.504 for any reason. 

(e) The Administrator shall notify 
the manufacturer or remanufacturer in 
writing of any suspension or revocation 
of a certificate of conformity in whole 
or in part; a suspension or revocation 
is effective upon receipt of such notifi-

cation or thirty days from the time an 
engine family is deemed to be in non-
compliance under §§ 92.508(d), 92.510(a), 
92.510(b) or 92.511(f) is made, whichever 
is earlier, except that the certificate is 
immediately suspended with respect to 
any failed locomotives or locomotive 
engines as provided for in paragraph (a) 
of this section. 

(f) The Administrator may revoke a 
certificate of conformity for an engine 
family when the certificate has been 
suspended pursuant to paragraph (b) or 
(c) of this section if the remedy is one 
requiring a design change or changes to 
the locomotive, engine and/or emission 
control system as described in the ap-
plication for certification of the af-
fected engine family. 

(g) Once a certificate has been sus-
pended for a failed locomotive or loco-
motive engine, as provided for in para-
graph (a) of this section, the manufac-
turer or remanufacturer must take the 
following actions before the certificate 
is reinstated for that failed locomotive 
or locomotive engine: 

(1) Remedy the nonconformity; 
(2) Demonstrate that the locomotive 

or locomotive engine conforms to ap-
plicable standards or family emission 
limits by retesting, or reauditing if ap-
plicable, the locomotive or locomotive 
engine in accordance with this part; 
and 

(3) Submit a written report to the 
Administrator, after successful com-
pletion of testing, or auditing if appli-
cable, on the failed locomotive or loco-
motive engine, which contains a de-
scription of the remedy and test (or 
audit) results for each locomotive or 
engine in addition to other information 
that may be required by this part. 

(h) Once a certificate for a failed en-
gine family has been suspended pursu-
ant to paragraph (b) or (c) of this sec-
tion, the manufacturer or remanufac-
turer must take the following actions 
before the Administrator will consider 
reinstating the certificate: 

(1) Submit a written report to the 
Administrator which identifies the rea-
son for the noncompliance of the loco-
motives or locomotive engines, de-
scribes the remedy, including a de-
scription of any quality control and/or 
quality assurance measures to be taken 
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by the manufacturer or remanufac-
turer to prevent future occurrences of 
the problem, and states the date on 
which the remedies will be imple-
mented. 

(2) Demonstrate that the engine fam-
ily for which the certificate of con-
formity has been suspended does in fact 
comply with the regulations of this 
part by testing, or auditing if applica-
ble, locomotives or engines selected 
from normal production runs of that 
engine family. Such testing (or audit-
ing) must comply with the provisions 
of this subpart. If the manufacturer or 
remanufacturer elects to continue test-
ing, or auditing if applicable, indi-
vidual locomotives or engines after 
suspension of a certificate, the certifi-
cate is reinstated for any locomotive or 
engine actually determined to be in 
conformance with the applicable stand-
ards or family emission limits through 
testing, or auditing if applicable, in ac-
cordance with the applicable test pro-
cedures, provided that the Adminis-
trator has not revoked the certificate 
pursuant to paragraph (f) of this sec-
tion. 

(i) Once the certificate has been re-
voked for an engine family, if the man-
ufacturer or remanufacturer desires to 
continue introduction into commerce 
of a modified version of that family, 
the following actions must be taken be-
fore the Administrator may issue a cer-
tificate for that modified family: 

(1) If the Administrator determines 
that the change(s) in locomotive or en-
gine design may have an effect on 
emission performance deterioration, 
the Administrator shall notify the 
manufacturer or remanufacturer, with-
in five working days after receipt of 
the report in paragraph (g) of this sec-
tion, whether subsequent testing or au-
diting if applicable, under this subpart 
will be sufficient to evaluate the 
change or changes or whether addi-
tional testing or auditing will be re-
quired; and 

(2) After implementing the change or 
changes intended to remedy the non-
conformity, the manufacturer or re-
manufacturer must demonstrate that 
the modified engine family does in fact 
conform with the regulations of this 
part by testing, or auditing if applica-
ble, locomotives or engines selected 

from normal production runs of that 
engine family. When both of these re-
quirements are met, the Administrator 
shall reissue the certificate or issue a 
new certificate, as the case may be, to 
include that family. If this subsequent 
testing, or auditing if applicable, re-
veals failing data the revocation re-
mains in effect. 

(j) At any time subsequent to an ini-
tial suspension of a certificate of con-
formity for a test or audit locomotive 
or engine pursuant to paragraph (a) of 
this section, but not later than 30 days 
(or such other period as may be allowed 
by the Administrator) after notifica-
tion of the Administrator’s decision to 
suspend or revoke a certificate of con-
formity in whole or in part pursuant to 
paragraphs (b), (c), or (f) of this sec-
tion, a manufacturer or remanufac-
turer may request a hearing as to 
whether the tests or audits have been 
properly conducted or any sampling 
methods have been properly applied. 

(k) Any suspension of a certificate of 
conformity under paragraphs (a), (b), 
(c) and (d) of this section: 

(1) Shall be made only after the man-
ufacturer or remanufacturer concerned 
has been offered an opportunity for a 
hearing conducted in accordance with 
§§ 92.513, 92.514, and 92.515 and 

(2) Need not apply to locomotives or 
engines no longer in the possession of 
the manufacturer or remanufacturer. 

(l) After the Administrator suspends 
or revokes a certificate of conformity 
pursuant to this section or voids a cer-
tificate of conformity under § 92.215, 
and prior to the commencement of a 
hearing under § 92.513, if the manufac-
turer or remanufacturer demonstrates 
to the Administrator’s satisfaction 
that the decision to suspend, revoke, or 
void the certificate was based on erro-
neous information, the Administrator 
shall reinstate the certificate. 

(m) To permit a manufacturer or re-
manufacturer to avoid storing non-test 
locomotives or locomotive engines 
while conducting subsequent testing or 
auditing of the noncomplying family, a 
manufacturer or remanufacturer may 
request that the Administrator condi-
tionally reinstate the certificate for 
that family. The Administrator may 
reinstate the certificate subject to the 
following condition: the manufacturer 
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or remanufacturer must commit to re-
call all locomotives or locomotive en-
gines of that family produced from the 
time the certificate is conditionally re-
instated if the family fails subsequent 
testing, or auditing if applicable, and 
must commit to remedy any noncon-
formity at no expense to the owner.

§ 92.513 Request for public hearing. 
(a) If the manufacturer or remanufac-

turer disagrees with the Administra-
tor’s decision to suspend or revoke a 
certificate or disputes the basis for an 
automatic suspension pursuant to 
§ 92.512(a), the manufacturer or re-
manufacturer may request a public 
hearing. 

(b) The manufacturer’s or remanufac-
turer’s request shall be filed with the 
Administrator not later than 30 days 
after the Administrator’s notification 
of his or her decision to suspend or re-
voke, unless otherwise specified by the 
Administrator. The manufacturer or 
remanufacturer shall simultaneously 
serve two copies of this request upon 
the Director of the Engine Programs 
and Compliance Division, Office of Mo-
bile Sources and file two copies with 
the Hearing Clerk of the Agency. Fail-
ure of the manufacturer or remanufac-
turer to request a hearing within the 
time provided constitutes a waiver of 
the right to a hearing. Subsequent to 
the expiration of the period for re-
questing a hearing as of right, the Ad-
ministrator may, in his or her discre-
tion and for good cause shown, grant 
the manufacturer or remanufacturer a 
hearing to contest the suspension or 
revocation. 

(c) A manufacturer or remanufac-
turer shall include in the request for a 
public hearing: 

(1) A statement as to which configu-
ration(s) within a family is to be the 
subject of the hearing; 

(2) A concise statement of the issues 
to be raised by the manufacturer or re-
manufacturer at the hearing, except 
that in the case of the hearing re-
quested under § 92.512(j), the hearing is 
restricted to the following issues: 

(i) Whether tests or audits have been 
properly conducted (specifically, 
whether the tests were conducted in 
accordance with applicable regulations 
under this part and whether test equip-

ment was properly calibrated and func-
tioning); 

(ii) Whether there exists a basis for 
distinguishing locomotives or loco-
motive engines produced at plants 
other than the one from which loco-
motives or locomotive engines were se-
lected for testing or auditing which 
would invalidate the Administrator’s 
decision under § 92.512(c)); 

(3) A statement specifying reasons 
why the manufacturer or remanufac-
turer believes it will prevail on the 
merits of each of the issues raised; and 

(4) A summary of the evidence which 
supports the manufacturer’s or re-
manufacturer’s position on each of the 
issues raised. 

(d) A copy of all requests for public 
hearings will be kept on file in the Of-
fice of the Hearing Clerk and will be 
made available to the public during 
Agency business hours.

§ 92.514 Administrative procedures for 
public hearing. 

(a) The Presiding Officer shall be an 
Administrative Law Judge appointed 
pursuant to 5 U.S.C. 3105 (see also 5 
CFR part 930). 

(b) The Judicial Officer shall be an 
officer or employee of the Agency ap-
pointed as a Judicial Officer by the Ad-
ministrator, pursuant to this section, 
who shall meet the qualifications and 
perform functions as follows: 

(1) Qualifications. A Judicial Officer 
may be a permanent or temporary em-
ployee of the Agency who performs 
other duties for the Agency. The Judi-
cial Officer shall not be employed by 
the Office of Enforcement or have any 
connection with the preparation or 
presentation of evidence for a hearing 
held pursuant to this subpart. The Ju-
dicial Officer shall be a graduate of an 
accredited law school and a member in 
good standing of a recognized Bar Asso-
ciation of any state or the District of 
Columbia. 

(2) Functions. The Administrator may 
consult with the Judicial Officer or 
delegate all or part of the Administra-
tor’s authority to act in a given case 
under this section to a Judicial Officer, 
provided that this delegation does not 
preclude the Judicial Officer from re-
ferring any motion or case to the Ad-
ministrator when the Judicial Officer 
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determines such referral to be appro-
priate. 

(c) For the purposes of this section, 
one or more Judicial Officers may be 
designated by the Administrator. As 
work requires, a Judicial Officer may 
be designated to act for the purposes of 
a particular case. 

(d) Summary decision. (1) In the case 
of a hearing requested under § 92.512(j), 
when it clearly appears from the data 
and other information contained in the 
request for a hearing that no genuine 
and substantial question of fact or law 
exists with respect to the issues speci-
fied in § 92.513(c)(2), the Administrator 
may enter an order denying the request 
for a hearing and reaffirming the origi-
nal decision to suspend or revoke a cer-
tificate of conformity. 

(2) In the case of a hearing requested 
under § 92.513 to challenge a suspension 
of a certificate of conformity for the 
reason(s) specified in § 92.512(d), when it 
clearly appears from the data and 
other information contained in the re-
quest for the hearing that no genuine 
and substantial question of fact or law 
exists with respect to the issue of 
whether the refusal to comply with 
this subpart was caused by conditions 
and circumstances outside the control 
of the manufacturer or remanufac-
turer, the Administrator may enter an 
order denying the request for a hearing 
and suspending the certificate of con-
formity. 

(3) Any order issued under paragraph 
(d)(1) or (d)(2) of this section has the 
force and effect of a final decision of 
the Administrator, as issued pursuant 
to § 92.516. 

(4) If the Administrator determines 
that a genuine and substantial ques-
tion of fact or law does exist with re-
spect to any of the issues referred to in 
paragraphs (d)(1) and (d)(2) of this sec-
tion, the Administrator shall grant the 
request for a hearing and publish a no-
tice of public hearing in the FEDERAL 
REGISTER or by such other means as 
the Administrator finds appropriate to 
provide notice to the public. 

(e) Filing and service. (1) An original 
and two copies of all documents or pa-
pers required or permitted to be filed 
pursuant to this section and § 92.513(c) 
must be filed with the Hearing Clerk of 
the Agency. Filing is considered timely 

if mailed, as determined by the post-
mark, to the Hearing Clerk within the 
time allowed by this section and 
§ 92.513(b). If filing is to be accom-
plished by mailing, the documents 
must be sent to the address set forth in 
the notice of public hearing referred to 
in paragraph (d)(4) of this section. 

(2) To the maximum extent possible, 
testimony will be presented in written 
form. Copies of written testimony will 
be served upon all parties as soon as 
practicable prior to the start of the 
hearing. A certificate of service will be 
provided on or accompany each docu-
ment or paper filed with the Hearing 
Clerk. Documents to be served upon 
the Director of the Engine Programs 
and Compliance Division must be sent 
by registered mail to: Director, Engine 
Programs and Compliance Division 
6403–J, U.S. Environmental Protection 
Agency, 1200 Pennsylvania Ave., NW., 
Washington, DC 20460. Service by reg-
istered mail is complete upon mailing. 

(f) Computation of time. (1) In com-
puting any period of time prescribed or 
allowed by this section, except as oth-
erwise provided, the day of the act or 
event from which the designated period 
of time begins to run is not included. 
Saturdays, Sundays, and federal legal 
holidays are included in computing the 
period allowed for the filing of any doc-
ument or paper, except that when the 
period expires on a Saturday, Sunday, 
or federal legal holiday, the period is 
extended to include the next following 
business day. 

(2) A prescribed period of time within 
which a party is required or permitted 
to do an act is computed from the time 
of service, except that when service is 
accomplished by mail, three days will 
be added to the prescribed period. 

(g) Consolidation. The Administrator 
or the Presiding Officer in his or her 
discretion may consolidate two or 
more proceedings to be held under this 
section for the purpose of resolving one 
or more issues whenever it appears 
that consolidation will expedite or sim-
plify consideration of these issues. Con-
solidation does not affect the right of 
any party to raise issues that could 
have been raised if consolidation had 
not occurred. 

(h) Hearing date. To the extent pos-
sible hearings under § 92.513 will be 
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scheduled to commence within 14 days 
of receipt of the request for a hearing.

§ 92.515 Hearing procedures. 

The procedures provided in § 86.1014–
84(i) through (s) of this chapter apply 
for hearings requested pursuant to 
§ 92.513 regarding suspension, revoca-
tion, or voiding of a certificate of con-
formity.

§ 92.516 Appeal of hearing decision. 

The procedures provided in § 86.1014–
84(t) through (aa) of this chapter apply 
for appeals filed with respect to hear-
ings held pursuant to § 92.515.

§ 92.517 Treatment of confidential in-
formation. 

Except for information required by 
§ 92.508(e)(2) and quarterly emission 
test results described in § 92.508(e), in-
formation submitted pursuant to this 
subpart shall be made available to the 
public by EPA notwithstanding any 
claim of confidentiality made by the 
submitter. The provisions for treat-
ment of confidential information de-
scribed in § 92.4 apply to the informa-
tion required by § 92.508(e)(2) and all 
other information submitted pursuant 
to this subpart.

Subpart G—In-Use Testing 
Program

§ 92.601 Applicability. 

The requirements of this subpart are 
applicable to all manufacturers and re-
manufacturers of locomotives subject 
to the provisions of subpart A of this 
part, including all locomotives powered 
by any locomotive engines subject to 
the provisions of subpart A of this part.

§ 92.602 Definitions. 

Except as otherwise provided, the 
definitions in subpart A of this part 
apply to this subpart.

§ 92.603 General provisions. 

(a) EPA shall annually identify en-
gine families and configurations within 
families on which the manufacturer or 
remanufacturer must conduct in-use 
emissions testing pursuant to the re-
quirements of this section. 

(1) Manufacturers and remanufactur-
ers shall test one locomotive engine 
family each year for which it has re-
ceived a certificate of conformity from 
EPA. Where a manufacturer holds cer-
tificates of conformity for both freshly 
manufactured and remanufactured lo-
comotive engine families, the Adminis-
trator may require the manufacturer 
to test one freshly manufactured en-
gine family and one remanufactured 
engine family. The Administrator may 
require a manufacturer or remanufac-
turer to test additional engine families 
if he/she has reason to believe that lo-
comotives in an engine family do not 
comply with emission standards in use. 

(2) For engine families of less than 10 
locomotives per year, no in-use testing 
will be required, unless the Adminis-
trator has reason to believe that those 
engine families are not complying with 
the applicable emission standards in 
use. 

(b) Locomotive manufacturers or re-
manufacturers shall perform emission 
testing of a sample of in-use loco-
motives from an engine family, as 
specified in § 92.605. Manufacturers or 
remanufacturers shall submit data 
from this in-use testing to EPA. EPA 
will use these data, and any other data 
available to EPA, to determine the 
compliance status of classes of loco-
motives, including for purposes of sub-
part H of this part, and whether reme-
dial action is appropriate.

§ 92.604 In-use test procedure. 
(a) Testing conducted under this sub-

part shall be conducted on locomotives; 
testing under this subpart shall not be 
conducted using an engine that is not 
installed in a locomotive at the time of 
testing. 

(b) Locomotives tested under this 
subpart shall be tested using the loco-
motive test procedures outlined in sub-
part B of this part, except as provided 
in this section. 

(c) The test procedures used for in-
use testing shall be consistent with the 
test procedures used for certification, 
except for cases in which certification 
testing was not conducted with loco-
motive, but with a development engine, 
or other engine. In such cases, the Ad-
ministrator shall require deviations 
from the certification test procedures 
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