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(3) At the NOX authorized account 
representative’s option, for units shar-
ing a common stack and having NOX 
emissions that are not monitored sepa-
rately or apportioned in accordance 
with subpart H of this part, the per-
centage of allowances that is to be de-
ducted from each unit’s compliance ac-
count under § 96.54(e); and 

(4) The compliance certification 
under paragraph (c) of this section. 

(c) Compliance certification. In the 
compliance certification report under 
paragraph (a) of this section, the NOX 
authorized account representative 
shall certify, based on reasonable in-
quiry of those persons with primary re-
sponsibility for operating the source 
and the NOX Budget units at the source 
in compliance with the NOX Budget 
Trading Program, whether each NOX 
Budget unit for which the compliance 
certification is submitted was operated 
during the calendar year covered by 
the report in compliance with the re-
quirements of the NOX Budget Trading 
Program applicable to the unit, includ-
ing: 

(1) Whether the unit was operated in 
compliance with the NOX Budget emis-
sions limitation; 

(2) Whether the monitoring plan that 
governs the unit has been maintained 
to reflect the actual operation and 
monitoring of the unit, and contains 
all information necessary to attribute 
NOX emissions to the unit, in accord-
ance with subpart H of this part; 

(3) Whether all the NOX emissions 
from the unit, or a group of units (in-
cluding the unit) using a common 
stack, were monitored or accounted for 
through the missing data procedures 
and reported in the quarterly moni-
toring reports, including whether con-
ditional data were reported in the 
quarterly reports in accordance with 
subpart H of this part. If conditional 
data were reported, the owner or oper-
ator shall indicate whether the status 
of all conditional data has been re-
solved and all necessary quarterly re-
port resubmissions has been made; 

(4) Whether the facts that form the 
basis for certification under subpart H 
of this part of each monitor at the unit 
or a group of units (including the unit) 
using a common stack, or for using an 
excepted monitoring method or alter-

native monitoring method approved 
under subpart H of this part, if any, has 
changed; and 

(5) If a change is required to be re-
ported under paragraph (c)(4) of this 
section, specify the nature of the 
change, the reason for the change, 
when the change occurred, and how the 
unit’s compliance status was deter-
mined subsequent to the change, in-
cluding what method was used to de-
termine emissions when a change man-
dated the need for monitor recertifi-
cation.

§ 96.31 Permitting authority’s and Ad-
ministrator’s action on compliance 
certifications. 

(a) The permitting authority or the 
Administrator may review and conduct 
independent audits concerning any 
compliance certification or any other 
submission under the NOX Budget 
Trading Program and make appro-
priate adjustments of the information 
in the compliance certifications or 
other submissions. 

(b) The Administrator may deduct 
NOX allowances from or transfer NOX 
allowances to a unit’s compliance ac-
count or a source’s overdraft account 
based on the information in the com-
pliance certifications or other submis-
sions, as adjusted under paragraph (a) 
of this section.

Subpart E—NOX Allowance 
Allocations

§ 96.40 State trading program budget. 

The State trading program budget al-
located by the permitting authority 
under § 96.42 for a control period will 
equal the total number of tons of NOX 
emissions apportioned to the NOX 
Budget units under § 96.4 in the State 
for the control period, as determined 
by the applicable, approved State im-
plementation plan.

§ 96.41 Timing requirements for NOX 
allowance allocations. 

(a) By September 30, 1999, the permit-
ting authority will submit to the Ad-
ministrator the NOX allowance alloca-
tions, in accordance with § 96.42, for the 
control periods in 2003, 2004, and 2005. 
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(b) By April 1, 2003 and April 1 of each 
year thereafter, the permitting author-
ity will submit to the Administrator 
the NOX allowance allocations, in ac-
cordance with § 96.42, for the control 
period in the year that is three years 
after the year of the applicable dead-
line for submission under this para-
graph (b). If the permitting authority 
fails to submit to the Administrator 
the NOX allowance allocations in ac-
cordance with this paragraph (b), the 
Administrator will allocate, for the ap-
plicable control period, the same num-
ber of NOX allowances as were allo-
cated for the preceding control period. 

(c) By April 1, 2004 and April 1 of each 
year thereafter, the permitting author-
ity will submit to the Administrator 
the NOX allowance allocations, in ac-
cordance with § 96.42, for any NOX al-
lowances remaining in the allocation 
set-aside for the prior control period.

§ 96.42 NOX allowance allocations. 
(a)(1) The heat input (in mmBtu) 

used for calculating NOX allowance al-
locations for each NOX Budget unit 
under § 96.4 will be: 

(i) For a NOX allowance allocation 
under § 96.41(a), the average of the two 
highest amounts of the unit’s heat 
input for the control periods in 1995, 
1996, and 1997 if the unit is under 
§ 96.4(a)(1) or the control period in 1995 
if the unit is under § 96.4(a)(2); and 

(ii) For a NOX allowance allocation 
under § 96.41(b), the unit’s heat input 
for the control period in the year that 
is four years before the year for which 
the NOX allocation is being calculated. 

(2) The unit’s total heat input for the 
control period in each year specified 
under paragraph (a)(1) of this section 
will be determined in accordance with 
part 75 of this chapter if the NOX Budg-
et unit was otherwise subject to the re-
quirements of part 75 of this chapter 
for the year, or will be based on the 
best available data reported to the per-
mitting authority for the unit if the 
unit was not otherwise subject to the 
requirements of part 75 of this chapter 
for the year. 

(b) For each control period under 
§ 96.41, the permitting authority will al-
locate to all NOX Budget units under 
§ 96.4(a)(1) in the State that commenced 
operation before May 1 of the period 

used to calculate heat input under 
paragraph (a)(1) of this section, a total 
number of NOX allowances equal to 95 
percent in 2003, 2004, and 2005, or 98 per-
cent thereafter, of the tons of NOX 
emissions in the State trading program 
budget apportioned to electric gener-
ating units under § 96.40 in accordance 
with the following procedures: 

(1) The permitting authority will al-
locate NOX allowances to each NOX 
Budget unit under § 96.4(a)(1) in an 
amount equaling 0.15 lb/mmBtu multi-
plied by the heat input determined 
under paragraph (a) of this section, 
rounded to the nearest whole NOX al-
lowance as appropriate. 

(2) If the initial total number of NOX 
allowances allocated to all NOX Budget 
units under § 96.4(a)(1) in the State for 
a control period under paragraph (b)(1) 
of this section does not equal 95 per-
cent in 2003, 2004, and 2005, or 98 percent 
thereafter, of the number of tons of 
NOX emissions in the State trading 
program budget apportioned to electric 
generating units, the permitting au-
thority will adjust the total number of 
NOX allowances allocated to all such 
NOX Budget units for the control pe-
riod under paragraph (b)(1) of this sec-
tion so that the total number of NOX 
allowances allocated equals 95 percent 
in 2003, 2004, and 2005, or 98 percent 
thereafter, of the number of tons of 
NOX emissions in the State trading 
program budget apportioned to electric 
generating units. This adjustment will 
be made by: multiplying each unit’s al-
location by 95 percent in 2003, 2004, and 
2005, or 98 percent thereafter, of the 
number of tons of NOX emissions in the 
State trading program budget appor-
tioned to electric generating units di-
vided by the total number of NOX al-
lowances allocated under paragraph 
(b)(1) of this section, and rounding to 
the nearest whole NOX allowance as ap-
propriate. 

(c) For each control period under 
§ 96.41, the permitting authority will al-
locate to all NOX Budget units under 
§ 96.4(a)(2) in the State that commenced 
operation before May 1 of the period 
used to calculate heat input under 
paragraph (a)(1) of this section, a total 
number of NOX allowances equal to 95 
percent in 2003, 2004, and 2005, or 98 per-
cent thereafter, of the tons of NOX 
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emissions in the State trading program 
budget apportioned to non-electric gen-
erating units under § 96.40 in accord-
ance with the following procedures: 

(1) The permitting authority will al-
locate NOX allowances to each NOX 
Budget unit under § 96.4(a)(2) in an 
amount equaling 0.17 lb/mmBtu multi-
plied by the heat input determined 
under paragraph (a) of this section, 
rounded to the nearest whole NOX al-
lowance as appropriate. 

(2) If the initial total number of NOX 
allowances allocated to all NOX Budget 
units under § 96.4(a)(2) in the State for 
a control period under paragraph (c)(1) 
of this section does not equal 95 per-
cent in 2003, 2004, and 2005, or 98 percent 
thereafter, of the number of tons of 
NOX emissions in the State trading 
program budget apportioned to non-
electric generating units, the permit-
ting authority will adjust the total 
number of NOX allowances allocated to 
all such NOX Budget units for the con-
trol period under paragraph (c)(1) of 
this section so that the total number of 
NOX allowances allocated equals 95 per-
cent in 2003, 2004, and 2005, or 98 percent 
thereafter, of the number of tons of 
NOX emissions in the State trading 
program budget apportioned to non-
electric generating units. This adjust-
ment will be made by: multiplying 
each unit’s allocation by 95 percent in 
2003, 2004, and 2005, or 98 percent there-
after, of the number of tons of NOX 
emissions in the State trading program 
budget apportioned to non-electric gen-
erating units divided by the total num-
ber of NOX allowances allocated under 
paragraph (c)(1) of this section, and 
rounding to the nearest whole NOX al-
lowance as appropriate. 

(d) For each control period under 
§ 96.41, the permitting authority will al-
locate NOX allowances to NOX Budget 
units under § 96.4 in the State that 
commenced operation, or is projected 
to commence operation, on or after 
May 1 of the period used to calculate 
heat input under paragraph (a)(1) of 
this section, in accordance with the 
following procedures: 

(1) The permitting authority will es-
tablish one allocation set-aside for 
each control period. Each allocation 
set-aside will be allocated NOX allow-
ances equal to 5 percent in 2003, 2004, 

and 2005, or 2 percent thereafter, of the 
tons of NOX emissions in the State 
trading program budget under § 96.40, 
rounded to the nearest whole NOX al-
lowance as appropriate. 

(2) The NOX authorized account rep-
resentative of a NOX Budget unit under 
paragraph (d) of this section may sub-
mit to the permitting authority a re-
quest, in writing or in a format speci-
fied by the permitting authority, to be 
allocated NOX allowances for no more 
than five consecutive control periods 
under § 96.41, starting with the control 
period during which the NOX Budget 
unit commenced, or is projected to 
commence, operation and ending with 
the control period preceding the con-
trol period for which it will receive an 
allocation under paragraph (b) or (c) of 
this section. The NOX allowance alloca-
tion request must be submitted prior 
to May 1 of the first control period for 
which the NOX allowance allocation is 
requested and after the date on which 
the permitting authority issues a per-
mit to construct the NOX Budget unit. 

(3) In a NOX allowance allocation re-
quest under paragraph (d)(2) of this sec-
tion, the NOX authorized account rep-
resentative for units under § 96.4(a)(1) 
may request for a control period NOX 
allowances in an amount that does not 
exceed 0.15 lb/mmBtu multiplied by the 
NOX Budget unit’s maximum design 
heat input (in mmBtu/hr) multiplied by 
the number of hours remaining in the 
control period starting with the first 
day in the control period on which the 
unit operated or is projected to oper-
ate. 

(4) In a NOX allowance allocation re-
quest under paragraph (d)(2) of this sec-
tion, the NOX authorized account rep-
resentative for units under § 96.4(a)(2) 
may request for a control period NOX 
allowances in an amount that does not 
exceed 0.17 lb/mmBtu multiplied by the 
NOX Budget unit’s maximum design 
heat input (in mmBtu/hr) multiplied by 
the number of hours remaining in the 
control period starting with the first 
day in the control period on which the 
unit operated or is projected to oper-
ate. 

(5) The permitting authority will re-
view, and allocate NOX allowances pur-
suant to, each NOX allowance alloca-
tion request under paragraph (d)(2) of 
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this section in the order that the re-
quest is received by the permitting au-
thority. 

(i) Upon receipt of the NOX allowance 
allocation request, the permitting au-
thority will determine whether, and 
will make any necessary adjustments 
to the request to ensure that, for units 
under § 96.4(a)(1), the control period and 
the number of allowances specified are 
consistent with the requirements of 
paragraphs (d)(2) and (3) of this section 
and, for units under § 96.4(a)(2), the con-
trol period and the number of allow-
ances specified are consistent with the 
requirements of paragraphs (d)(2) and 
(4) of this section. 

(ii) If the allocation set-aside for the 
control period for which NOX allow-
ances are requested has an amount of 
NOX allowances not less than the num-
ber requested (as adjusted under para-
graph (d)(5)(i) of this section), the per-
mitting authority will allocate the 
amount of the NOX allowances re-
quested (as adjusted under paragraph 
(d)(5)(i) of this section) to the NOX 
Budget unit. 

(iii) If the allocation set-aside for the 
control period for which NOX allow-
ances are requested has a smaller 
amount of NOX allowances than the 
number requested (as adjusted under 
paragraph (d)(5)(i) of this section), the 
permitting authority will deny in part 
the request and allocate only the re-
maining number of NOX allowances in 
the allocation set-aside to the NOX 
Budget unit. 

(iv) Once an allocation set-aside for a 
control period has been depleted of all 
NOX allowances, the permitting au-
thority will deny, and will not allocate 
any NOX allowances pursuant to, any 
NOX allowance allocation request 
under which NOX allowances have not 
already been allocated for the control 
period. 

(6) Within 60 days of receipt of a NOX 
allowance allocation request, the per-
mitting authority will take appro-
priate action under paragraph (d)(5) of 
this section and notify the NOX author-
ized account representative that sub-
mitted the request and the Adminis-
trator of the number of NOX allowances 
(if any) allocated for the control period 
to the NOX Budget unit. 

(e) For a NOX Budget unit that is al-
located NOX allowances under para-
graph (d) of this section for a control 
period, the Administrator will deduct 
NOX allowances under § 96.54(b) or (e) to 
account for the actual utilization of 
the unit during the control period. The 
Administrator will calculate the num-
ber of NOX allowances to be deducted 
to account for the unit’s actual utiliza-
tion using the following formulas and 
rounding to the nearest whole NOX al-
lowance as appropriate, provided that 
the number of NOX allowances to be de-
ducted shall be zero if the number cal-
culated is less than zero:

NOX allowances deducted for actual 
utilization for units under § 96.4(a)(1) 
= (Unit’s NOX allowances allocated 
for control period)¥(Unit’s actual 
control period utilization × 0.15 lb/
mmBtu); and

NOX allowances deducted for actual 
utilization for units under § 96.4(a)(2) 
= (Unit’s NOX allowances allocated 
for control period)¥(Unit’s actual 
control period utilization × 0.17 lb/
mmBtu)

Where:

‘‘Unit’s NOX allowances allocated for control 
period’’ is the number of NOX allowances 
allocated to the unit for the control period 
under paragraph (d) of this section; and 

‘‘Unit’s actual control period utilization’’ is 
the utilization (in mmBtu), as defined in 
§ 96.2, of the unit during the control period.

(f) After making the deductions for 
compliance under § 96.54(b) or (e) for a 
control period, the Administrator will 
notify the permitting authority wheth-
er any NOX allowances remain in the 
allocation set-aside for the control pe-
riod. The permitting authority will al-
locate any such NOX allowances to the 
NOX Budget units in the State using 
the following formula and rounding to 
the nearest whole NOX allowance as ap-
propriate:

Unit’s share of NOX allowances remain-
ing in allocation set-aside = Total 
NOX allowances remaining in alloca-
tion set-aside × (Unit’s NOX allow-
ance allocation ÷ State trading pro-
gram budget excluding allocation 
set-aside)

Where:
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‘‘Total NOX allowances remaining in alloca-
tion set-aside’’ is the total number of NOX 
allowances remaining in the allocation set-
aside for the control period to which the 
allocation set-aside applies; 

‘‘Unit’s NOX allowance allocation’’ is the 
number of NOX allowances allocated under 
paragraph (b) or (c) of this section to the 
unit for the control period to which the al-
location set-aside applies; and 

‘‘State trading program budget excluding al-
location set-aside’’ is the State trading 
program budget under § 96.40 for the con-
trol period to which the allocation set-
aside applies multiplied by 95 percent if 
the control period is in 2003, 2004, or 2005 or 
98 percent if the control period is in any 
year thereafter, rounded to the nearest 
whole NOX allowance as appropriate.

[63 FR 57514, Oct. 27, 1998, as amended at 63 
FR 71225, Dec. 24, 1998]

Subpart F—NOX Allowance 
Tracking System

§ 96.50 NOX Allowance Tracking Sys-
tem accounts. 

(a) Nature and function of compliance 
accounts and overdraft accounts. Con-
sistent with § 96.51(a), the Adminis-
trator will establish one compliance 
account for each NOX Budget unit and 
one overdraft account for each source 
with one or more NOX Budget units. Al-
locations of NOX allowances pursuant 
to subpart E of this part or § 96.88 and 
deductions or transfers of NOX allow-
ances pursuant to § 96.31, § 96.54, § 96.56, 
subpart G of this part, or subpart I of 
this part will be recorded in the com-
pliance accounts or overdraft accounts 
in accordance with this subpart. 

(b) Nature and function of general ac-
counts. Consistent with § 96.51(b), the 
Administrator will establish, upon re-
quest, a general account for any per-
son. Transfers of allowances pursuant 
to subpart G of this part will be re-
corded in the general account in ac-
cordance with this subpart.

§ 96.51 Establishment of accounts. 
(a) Compliance accounts and overdraft 

accounts. Upon receipt of a complete 
account certificate of representation 
under § 96.13, the Administrator will es-
tablish: 

(1) A compliance account for each 
NOX Budget unit for which the account 
certificate of representation was sub-
mitted; and 

(2) An overdraft account for each 
source for which the account certifi-
cate of representation was submitted 
and that has two or more NOX Budget 
units. 

(b) General accounts. (1) Any person 
may apply to open a general account 
for the purpose of holding and transfer-
ring allowances. A complete applica-
tion for a general account shall be sub-
mitted to the Administrator and shall 
include the following elements in a for-
mat prescribed by the Administrator: 

(i) Name, mailing address, e-mail ad-
dress (if any), telephone number, and 
facsimile transmission number (if any) 
of the NOX authorized account rep-
resentative and any alternate NOX au-
thorized account representative; 

(ii) At the option of the NOX author-
ized account representative, organiza-
tion name and type of organization; 

(iii) A list of all persons subject to a 
binding agreement for the NOX author-
ized account representative or any al-
ternate NOX authorized account rep-
resentative to represent their owner-
ship interest with respect to the allow-
ances held in the general account; 

(iv) The following certification state-
ment by the NOX authorized account 
representative and any alternate NOX 
authorized account representative: ‘‘I 
certify that I was selected as the NOX 
authorized account representative or 
the NOX alternate authorized account 
representative, as applicable, by an 
agreement that is binding on all per-
sons who have an ownership interest 
with respect to allowances held in the 
general account. I certify that I have 
all the necessary authority to carry 
out my duties and responsibilities 
under the NOX Budget Trading Pro-
gram on behalf of such persons and 
that each such person shall be fully 
bound by my representations, actions, 
inactions, or submissions and by any 
order or decision issued to me by the 
Administrator or a court regarding the 
general account.’’

(v) The signature of the NOX author-
ized account representative and any al-
ternate NOX authorized account rep-
resentative and the dates signed. 

(vi) Unless otherwise required by the 
permitting authority or the Adminis-
trator, documents of agreement re-
ferred to in the account certificate of 
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