AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

Office of the Secretary, Interior

time, by the proper field officer or by
any person duly authorized by the Sec-
retary having jurisdiction, and dis-
posed of as the Secretary shall deter-
mine, by deposit in the proper national
depository or otherwise.

§3.17

Every collection made under the au-
thority of the act and of this part shall
be preserved in the public museum des-
ignated in the permit and shall be ac-
cessible to the public. No such collec-
tion shall be removed from such public
museum without the written authority
of the Secretary of the Smithsonian In-
stitution, and then only to another
public museum, where it shall be acces-
sible to the public; and when any pub-
lic museum, which is a depository of
any collection made under the provi-
sions of the act and this part, shall
cease to exist, every such collection in
such public museum shall thereupon
revert to the national collections and
be placed in the proper national deposi-
tory.

Preservation of collection.

PART 4—DEPARTMENT HEARINGS
AND APPEALS PROCEDURES

Subpart A—General; Office of Hearings
and Appeals

Sec.

4.1 Scope of authority; applicable regula-
tions.

4.2 Membership of appeals boards; decisions,
functions of Chief Judges.

4.3 Representation before appeals boards.

4.4 Public records; locations of field offices.

4.5 Power of the Secretary and Director.

Subpart B—General Rules Relating to
Procedures and Practice

4.20 Purpose.

4.21 General provisions.

4.22 Documents.

4.23 Transcript of hearings.

4.24 Basis of decision.

4.25 Oral argument.

4.26 Subpoena power and witness provisions
generally.

4.27 Standards of conduct.

4.28 Interlocutory appeals.

4.29 Remands from courts.

4.30 Information required by forms.
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4.31 Request for limiting disclosure of con-
fidential information.

Subpart C—Special Rules of Practice Be-
fore the Interior Board of Contract Ap-
peals

4.100 General rules and guidelines.

PREHEARING PROCEDURE RULES

4.101
4.102

Who may appeal.

Appeals—how taken.

4.103 Forwarding and docketing of appeals.

4.104 Preparation, organization, trans-
mittal, and status of appeal file.

4.105 Dismissal for lack of jurisdiction.

4.106 Representation and appearances.

4.107 Pleadings.

4.108 Amendments of pleadings or record.

4.109 Hearing—election.

4.110 Prehearing briefs.

4.111 Prehearing or
ference.

4.112 Submission without a hearing.

4.113 Optional small claims (expedited) and
accelerated procedures. (See §4.100(a)(2).)

4.114 Settling of the record.

4.115 Discovery—depositions.

4.116 Interrogatories to parties; inspection
of documents; admission of facts.

4.117 Service of papers.

presubmission con-

HEARING PROCEDURE RULES

4.118
4.119
4.120
4.121
4.122
4.123
4.124

Hearings—where and when held.
Notice of hearings.

Subpoenas. (See §4.100(a)(2).)
Unexcused absence of a party.
Nature of hearings.
Examination of witnesses.
Submission of briefs.

POSTHEARING PROCEDURE RULES

4.125
4.126

Decisions.

Motions for reconsideration.
4.127 Dismissals.

4.128 Remands from courts.

APPENDIX I TO SUBPART C OF PART 4—SUG-
GESTED FORM OF NOTICE OF APPEAL

Subpart D—Rules Applicable in Indian
Affairs Hearings and Appeals

DETERMINATIONS OF HEIRS AND APPROVAL OF
WILLS, EXCEPT AS TO MEMBERS OF THE FIVE
CIVILIZED TRIBES AND OSAGE INDIANS; TRIB-
AL PURCHASES OF INTERESTS UNDER SPE-
CIAL STATUTES

SCOPE OF REGULATIONS; DEFINITIONS; GEN-
ERAL AUTHORITY OF OHA DECIDING OFFI-
CIALS

4.200 Scope of regulations.

4.201 Definitions.

4.202 General authority of OHA deciding of-
ficials.
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DETERMINATION OF HEIRS; APPROVAL OF
WILLS; SETTLEMENT OF INDIAN TRUST ES-
TATES

4.203 Determination as to nonexistent per-
sons and other irregularities of allot-
ments.

4.204 Presumption of death.

4.205 Escheat.

4.206 Determinations of nationality or citi-
zenship and status affecting character of
land titles.

4.207 Compromise settlement.

4.208 Renunciation of interest.

COMMENCEMENT OF PROBATE PROCEEDINGS

4.210 Commencement of probate.
4.211 Notice.
4.212 Contents of notice.

DEPOSITIONS, DISCOVERY, AND PREHEARING
CONFERENCE

4.220 Production of documents for inspec-
tion and copying.

4.221 Depositions.

4.222 Written interrogatories; admission of
facts and documents.

4.223 Objections to and limitations on pro-
duction of documents, depositions, and
interrogatories.

4.224 Failure to comply with orders.

4.225 Prehearing conference.

HEARINGS

4.230 Authority and duties of the OHA de-
ciding official.

4.231 Hearings.

4.232 Evidence; form and admissibility.

4.233 Proof of wills, codicils, and revoca-
tions.

4.234 Witnesses, interpreters, and fees.

4.235 Supplemental hearings.

4.236 Record.

DECISIONS

4.240 Decision of administrative law judge
and notice thereof.

4.241 Rehearing.

4.242 Reopening.

4.243 Appeals from BIA.

CLAIMS

4.250 Filing and proof of creditor claims;
limitations.

4.251 Priority of claims.

4.252 Property subject to claims.

WILLS

4.260 Making; review as to form; revocation.
4.261 Anti-lapse provisions.
4.262 Felonious taking of testator’s life.

CUSTODY AND DISTRIBUTION OF ESTATES

4.270 Custody and control of trust estates.
4.271 Omitted property.
4.272 Improperly included property.
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4.273 Distribution of estates.

MISCELLANEOUS

4.281 Claims for attorney fees.
4.282 Guardians for incompetents.

TRIBAL PURCHASE OF INTERESTS UNDER
SPECIAL STATUTES

4.300 Authority and scope.

4.301 Valuation report.

4.302 Conclusion of probate and tribal exer-
cise of statutory option.

4.303 Notice by surviving spouse to reserve
a life estate.

4.304 Rehearing.

4.305 Hearing.

4.306 Time for payment.

4.307 Title.

4.308 Disposition of income.

GENERAL RULES APPLICABLE TO PROCEEDINGS
ON APPEAL BEFORE THE INTERIOR BOARD OF
INDIAN APPEALS

4.310 Documents.

4.311 Briefs on appeal.

4.312 Decisions.

4.313 Amicus Curiae; intervention; joinder
motions.

4.314 Exhaustion of administrative rem-
edies.

4.315 Reconsideration.

4.316 Remands from courts.

4.317 Standards of conduct.

4.318 Scope of review.

APPEALS TO THE BOARD OF INDIAN APPEALS IN
PROBATE MATTERS

4.320 Who may appeal.

4.321 Notice of transmittal of record on ap-
peal.

4.322 Docketing.

4.323 Disposition of the record.

APPEALS TO THE BOARD OF INDIAN APPEALS
FROM ADMINISTRATIVE ACTIONS OF OFFI-
CIALS OF THE BUREAU OF INDIAN AFFAIRS:
ADMINISTRATIVE REVIEW IN OTHER INDIAN
MATTERS NOT RELATING TO PROBATE PRO-
CEEDINGS

4.330 Scope.

4.331 Who may appeal.

4.332 Appeal to the Board; how taken; man-
datory time for filing; preparation assist-
ance; requirement for bond.

4.333 Service of notice of appeal.

4.33¢ Extensions of time.

4.335 Preparation and transmittal of record
by official of the Bureau of Indian Af-
fairs.

4.336 Docketing.

4.337 Action by the Board.

4.338 Submission by administrative law
judge of proposed findings, conclusions
and recommended decision.
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4.339 Exceptions or comments regarding
recommended decision by administrative
law judge.

4.340 Disposition of the record.

WHITE EARTH RESERVATION LAND SETTLE-
MENT ACT OF 1985; AUTHORITY OF ADMINIS-
TRATIVE JUDGES; DETERMINATIONS OF THE
HEIRS OF PERSONS WHO DIED ENTITLED TO
COMPENSATION

4.350 Authority and scope.

4.3561 Commencement of the determination
process.

4.352 Determination of administrative judge
and notice thereof.

4.353 Record.

4.354 Reconsideration or rehearing.

4.355 Omitted compensation.

4.356 Appeals.

4.357 Guardians for
incompetents.

minors and

Subpart E—Special Rules Applicable to
Public Land Hearings and Appeals

APPEALS PROCEDURES

appeals procedures; general

4.400
4.401
4.402
4.403

Definitions.

Documents.

Summary dismissal.

Finality of decision; reconsideration.

appeals to the board of land appeals

4.410 Who may appeal.

4.411 Appeal; how taken, mandatory time
limit.

4.412 Statement of reasons, statement of
standing, written arguments, briefs.

4.413 Service of notice of appeal and of
other documents.

4.414 Answers.

actions by board of land appeals

4.415 Request for hearings on appeals in-
volving questions of fact.

HEARINGS PROCEDURES

hearings procedures; general

4.420 Applicability of general rules.

4.421 Definitions.

4.422 Documents.

4.423 Subpoena power and witness provi-
sions.

hearings on appeals involving questions of fact

4.430 Prehearing conferences.

4.431 Fixing of place and date for hearing;
notice.

4.432 Postponements.

4.433 Authority of the administrative law
judge.

4.434 Conduct of hearing.

4.435 Evidence.

4.436 Reporter’s fees.
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4.437
4.438
4.439

Copies of transcript.
Summary of evidence.
Action by administrative law judge.

contest and protest proceedings

4.450 Private contests and protests.

4.450-1 By whom private contest may be ini-
tiated.

4.450-2 Protests.

4.450-3 Initiation of contest.

4.450-4 Complaints.

4.450-5 Service.

4.450-6 Answer to complaint.

4.450-7 Action by manager.

4.450-8 Amendment of answer.

4.451 Government contests.

4.451-1 How initiated.

4.451-2 Proceedings
tests.

4.452 Proceedings before the administrative
law judge.

4.452-1 Prehearing conferences.

4.452-2 Notice of hearing.

4.452-3 Postponements.

4.452-4 Authority of administrative
judge.

4.452-5 Conduct of hearing.

4.452-6 Evidence.

4.452-7 Reporter’s fees.

4.452-8 Findings and conclusions; decision
by administrative law judge; submission
to Board for decision.

4.452-9 Appeal to Board.

in Government con-

law

GRAZING PROCEEDURES (INSIDE AND OUTSIDE
GRAZING DISTRICTS)

4.470 Appeal to administrative law judge;
motion to dismiss.

4.471 Time and place of hearing; notice; in-
tervenors.

4.472 Authority of administrative law judge.

4.473 Service.

4.474 Conduct of hearing;
transcript.

4.475 Findings of fact and decision by ad-
ministrative law judge: Notice; submis-
sion to Board of Land Appeals for deci-
sion.

4.476 Appeals to the Board of Land Appeals.

4.477 Effect of decision suspended during ap-
peal.

4.478 Conditions of decision action.

reporter’s fees;

Subpart F—Implementation of the Equal
Access to Justice Act in Agency Pro-
ceedings

GENERAL PROVISIONS

4.601 Purpose of these rules.

4.602 Definitions.

4.603 Proceedings covered.

4.604 Applicability to Department of the In-
terior proceedings.

4.605 Eligibility of applicants.

4.606 Standards for awards.

4.607 Allowable fees and expenses.
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INFORMATION REQUIRED FROM APPLICANTS

4.608 Contents of application.

4.609 Net worth exhibit.

4.610 Documentation of fees and expenses.
4.611 Time for submission of application.

PROCEDURES FOR CONSIDERING APPLICATIONS

4.612 Filing and service of documents.

4.613 Answer to application.

4.614 Settlement.

4.615 Extensions of time and further pro-
ceedings.

4.616 Decision on application.

4.617 Appeals Board review.

4.618 Judicial review.

4.619 Payment of award.

Subpart G—Special Rules Applicable to
Other Appeals and Hearings

4.700 Who may appeal.

4.701 Notice of appeal.

4.702 Transmittal of appeal file.
4.703 Pleadings.

4.704 Decisions on appeals.

Subpart H [Reserved]

Subpart I—Special Procedural Rules Appli-
cable to Practice and Procedure for
Hearings, Decisions, and Administra-
tive Review Under Part 17 of This Title—
Nondiscrimination in Federally Assisted
Programs of the Department of the In-
terior—Effectuation of Title VI of the
Civil Rights Act of 1964

GENERAL

4.800 Scope and construction of rules.
4.801 Suspension of rules.

4.802 Definitions.

4.803 Computation of time.

4.804 Extensions of time.

4.805 Reduction of time to file documents.

DESIGNATION AND RESPONSIBILITIES OF
ADMINISTRATIVE LAW JUDGE

4.806 Designation.
4.807 Authority and responsibilities.

APPEARANCE AND PRACTICE

4.808 Participation by a party.
4.809 Determination of parties.
4.810 Complainants not parties.
4.811 Determination and participation of
amici.
FORM AND FILING OF DOCUMENTS

4.812 Form.
4.813 Filing and service.
4.814 Certificate of service.

PROCEDURES

4.815 How proceedings are commenced.
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4.816 Notice of hearing and response there-
to.

4.817 Notice of opportunity to request a
hearing and response thereto.

4.818 Answer.

4.819 Amendment of notice or answer.

4.820 Consolidated or joint hearings.

4.821 Motions.

4.822 Disposition of motions.

4.823 Interlocutory appeals.

4.824 Exhibits.

4.825 Admissions as to facts and documents.

4.826 Discovery.

4.827 Depositions.

4.828 Use of depositions at hearing.

4.829 Interrogatories to parties.

4.830 Production of documents and things
and entry upon land for inspection and
other purposes.

4.831 Sanctions.

4.832 Consultation and advice.

PREHEARING

4.833 Prehearing conferences.

HEARING

4.834 Purpose.

4.835 Evidence.

4.836 Official notice.
4.837 Testimony.

4.838 Objections.

4.839 Exceptions.

4.840 Offer of proof.
4.841 Official transcript.

POSTHEARING PROCEDURES

4.842 Proposed findings of fact and conclu-
sions of law.

4.843 Record for decision.

4.844 Notification of right to file exceptions.

4.845 Final review by Secretary.

Subpart J—Special Rules Applicable to
Appeadls Concerning Federal Oil and
Gas Royalties and Related Matters

4.901 What is the purpose of this subpart?

4.902 What appeals are subject to this sub-
part?

4.903 What definitions apply to this sub-
part?

4.904 When does my appeal commence and
end?

4.905 What if a due date falls on a day the
Department or relevant office is not open
for business?

4.906 What if the Department does not issue
a decision by the date my appeal ends?
4.907 What if an IBLA decision requires
MMS or a delegated State to recalculate

royalties or other payments?

4.908 What is the administrative record for
my appeal if it is deemed decided?

4.909 How do I request an extension of time?
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Subpart K [Reserved]

Subpart L—Special Rules Applicable to
Surface Coal Mining Hearings and Ap-
peals

GENERAL PROVISIONS

4.1100
4.1101
4.1102

Definitions.

Jurisdiction of the Board.

Construction.

4.1103 Eligibility to practice.

4.1104 General rules relating to procedure
and practice.

4.1105 Parties.

4.1106 Hearing sites.

4.1107 Filing of documents.

4.1108 Form of documents.

4.1109 Service.

4.1110 Intervention.

4.1111 Voluntary dismissal.

4.1112 Motions.

4.1113 Consolidation of proceedings.

4.1114 Advancement of proceedings.

4.1115 Waiver of right to hearing.

4.1116 Status of notices of violation and or-
ders of cessation pending review by the
Office of Hearings and Appeals.

EVIDENTIARY HEARINGS

4.1120
4.1121
4.1122
4.1123
4.1124

Presiding officers.

Powers of administrative law judges.

Conduct of administrative law judges.

Notice of hearing.

Certification of interlocutory ruling.

4.1125 Summary decision.

4.1126 Proposed findings of fact and conclu-
sions of law.

4.1127 Initial orders and decisions.

4.1128 Effect of initial order or decision.

4.1129 Certification of record.

DISCOVERY

4.1130
4.1131
4.1132
4.1133
4.1134

Discovery methods.

Time for discovery.

Scope of discovery.

Sequence and timing of discovery.

Supplementation of responses.

4.1135 Motion to compel discovery.

4.1136 Failure to comply with orders com-
pelling discovery.

4.1137 Depositions upon oral examination or
upon written questions.

4.1138 Use of depositions.

4.1139 Written interrogatories to parties.

4.1140 Production of documents and things
and entry upon land for inspection and
other purposes.

4.1141 Admissions.

PETITIONS FOR REVIEW OF PROPOSED
ASSESSMENTS OF CIVIL PENALTIES

4.1150 Who may file.

4.1151 Time for filing.

4.1152 Contents of petition; payment re-
quired.
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4.11563 Answer.

4.11564 Review of waiver determination.

4.1155 Burdens of proof in civil penalty pro-
ceedings.

4.1156 Summary disposition.

4.1157 Determination by administrative law
judge.

4.1158 Appeals.

REVIEW OF SECTION 521 NOTICES OF VIOLATION
AND ORDERS OF CESSATION

4.1160
4.1161
4.1162
4.1163
4.1164
4.1165
4.1166
4.1167
4.1168
4.1169

Scope.

Who may file.

Time for filing.

Effect of failure to file.

Contents of application.

Answer.

Contents of answer.

Notice of hearing.

Amendments to pleadings.

Failure to state a claim.

4.1170 Related notices or orders.

4.1171 Burden of proof in review of section
521 notices or orders.

EXPEDITED REVIEW OF SECTION 521(a)(2) OR
521(a)(3) ORDERS OF CESSATION

4.1180
4.1181
4.1182
4.1183
4.1184

Purpose.

Who may file.

Where to file.

Time for filing.

Contents of application.

4.1185 Computation of time for decision.

4.1186 Waiver of the 30-day decision require-
ment.

4.1187 Procedure if 30-day decision require-
ment is not waived.

PROCEEDINGS FOR SUSPENSION OR REVOCATION
OF PERMITS UNDER SECTION 521(a)(4) OF THE
AcT

4.1190
4.1191
4.1192

Initiation of proceedings.

Answer.

Contents of answer.

4.1193 Notice of hearing.

4.1194 Burden of proof in suspension or rev-
ocation proceedings.

4.1195 Determination by the administrative
law judge.

4.1196 Summary disposition.

4.1197 Appeals.

APPLICATIONS FOR REVIEW OF ALLEGED DIs-
CRIMINATORY ACTS UNDER SECTION 703 OF
THE ACT

4.1200 Filing of the application for review
with the Office of Hearings and Appeals.

4.1201 Request for scheduling of a hearing.

4.1202 Response to request for the sched-
uling of a hearing.

4.1203 Application for temporary relief from
alleged discriminatory acts.

4.1204 Determination by administrative law
judge.

4.1205 Appeals.
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APPLICATIONS FOR TEMPORARY RELIEF
4.1260 Scope.
4.1261 When to file.
4.1262 Where to file.
4.1263 Contents of application.
4.1264 Response to application.
4.1265 Determination on application con-

cerning a notice of violation issued pur-
suant to section 521(a)(3) of the Act.
4.1266 Determination on application con-
cerning an order of cessation.
4.1267 Appeals.

APPEALS TO THE BOARD FROM DECISIONS OR
ORDERS OF ADMINISTRATIVE LAW JUDGES

4.1270 Petition for discretionary review of a
proposed civil penalty.

4.1271 Notice of appeal.

4.1272 Interlocutory appeals.

4.1273 Briefs.

4.1274 Remand.

4.1275 Final decisions.

4.1276 Reconsideration.

APPEALS TO THE BOARD FROM DECISIONS OF
THE OFFICE OF SURFACE MINING

4.1280
4.1281
4.1282
4.1283
4.1284
4.1285
4.1286

Scope.

Who may appeal.
Appeals; how taken.
Service.

Answer.

Summary dismissal.
Request for hearings.

PETITIONS FOR AWARD OF COSTS AND
EXPENSES UNDER SECTION 525(e) OF THE ACT

4.1290
4.1291
4.1292
4.1293
4.1294
4.1295
4.1296

Who may file.

Where to file; time for filing.
Contents of petition.
Answer.

Who may receive an award.
Awards.

Appeals.

PETITIONS FOR REVIEW OF PROPOSED INDI-
VIDUAL CIVIL PENALTY ASSESSMENTS UNDER
SECTION 518(f) OF THE ACT

4.1300
4.1301
4.1302

Scope.

Who may file.

Time for filing.

4.1303 Contents and service of petition.

4.1304 Answer, motion, or statement of
OSM.

4.1305 Amendment of petition.

4.1306 Notice of hearing.

4.1307 Elements; burdens of proof.

4.1308 Decision by administrative law judge.

4.1309 Petition for discretionary review.
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REQUEST FOR HEARING ON A PRELIMINARY
FINDING CONCERNING A DEMONSTRATED PAT-
TERN OF WILLFUL VIOLATIONS UNDER SEC-
TION 510(C) OF THE AcT, 30 U.S.C. 1260(C)
(FEDERAL PROGRAM; FEDERAL LANDS PRO-
GRAM; FEDERAL PROGRAM FOR INDIAN
LANDS)

4.1350 Scope.

4.1351 Preliminary finding by OSM.

4.1352 Who may file; where to file; when to
file.

4.1353 Contents of request.

4.1354 Determination by the administrative
law judge.

4.1355 Burden of proof.

4.1356 Appeals.

REQUEST FOR REVIEW OF APPROVAL OR DIs-
APPROVAL OF APPLICATIONS FOR NEW PER-
MITS, PERMIT REVISIONS, PERMIT RENEW-
ALS, THE TRANSFER, ASSIGNMENT OR SALE
OF RIGHTS GRANTED UNDER PERMIT
(FEDERAL PROGRAM; FEDERAL LANDS PRO-
GRAM; FEDERAL PROGRAM FOR INDIAN
LANDS) AND FOR COAL EXPLORATION PER-
MITS (FEDERAL PROGRAM)

4.1360 Scope.

4.1361 Who may file.

4.1362 Where to file; when to file.

4.1363 Contents of request; amendment of
request; responses.

4.1364 Time for hearing; notice of hearing;
extension of time for hearing.

4.1365 Status of decision pending adminis-
trative review.

4.1366 Burdens of proof.

4.1367 Request for temporary relief.

4.1368 Determination by the Administrative
Law Judge.

4.1369 Petition for discretionary review; ju-
dicial review.

REVIEW OF OSM DECISIONS PROPOSING To
SUSPEND OR RESCIND OR SUSPENDING OR RE-
SCINDING IMPROVIDENTLY ISSUED PERMITS

4.1370 Scope.

4.1371 Who may file, where to file, when to
file.

4.1372 Contents of request for review, re-
sponse to request, amendment of request.

4.1373 Hearing.

4.1374 Burdens of proof.

4.1375 Time for initial decision.

4.1376 Petition for temporary relief from no-
tice of proposed suspension or rescission
or notice of suspension or rescission; ap-
peals from decisions granting or denying
temporary relief.

4.1377 Petition for discretionary review of
initial decision.
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REVIEW OF OFFICE OF SURFACE MINING WRIT-
TEN DECISIONS CONCERNING OWNERSHIP OR
CONTROL CHALLENGES

4.1380 Scope.

4.1381 Who may file; when to file; where to
file.

4.1382 Contents of request for review; re-
sponse to request; amendment of request.

4.1383 Hearing.

4.1384 Burdens of proof.

4.1385 Time for initial decision.

4.1386 Petition for temporary relief from de-
cision; appeals from decisions granting
or denying temporary relief.

4.1387 Petition for discretionary review of
initial decisions.

REQUEST FOR REVIEW OF OSM DETERMINA-
TIONS OF ISSUES UNDER 30 CFR PART 761
(FEDERAL PROGRAM; FEDERAL LANDS PRO-
GRAM; FEDERAL PROGRAM FOR INDIAN
LANDS)

4.1390 Scope.

4.1391 Who may file; where to file; when to
file; filing of administrative record.

4.1392 Contents of request; amendment of
request; responses.

4.1393 Status of decision pending adminis-
trative review.

4.1394 Burden of proof.

Subpart M—Special Procedural Rules Ap-
plicable to Appeals of Decisions Made
Under OMB Circular A-76

4.1600 Purpose and nature of the appeal
process.

4.1601 Basis for appeal.

4.1602 Who may appeal under this proce-
dure.

4.1603 Appeal period.

4.1604 Method of filing an appeal.

4.1605 Action by the Office of Hearings and
Appeals.

4.1606 Department representation.

4.1607 Processing the appeal.

4.1608 Oral presentations.

4.1609 Multiple appeals.

4.1610 Decision of the appeals official.

AUTHORITY: R.S. 2478, as amended, 43 U.S.C.
sec. 1201, unless otherwise noted.

SOURCE: 36 FR 7186, Apr. 15, 1971, unless
otherwise noted.

Subpart A—General; Office of
Hearings and Appeals

§4.1 Scope of authority; applicable

regulations.

The Office of Hearings and Appeals,
headed by a Director, is an authorized
representative of the Secretary for the
purpose of hearing, considering and de-
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§4.1

termining, as fully and finally as might
the Secretary, matters within the ju-
risdiction of the Department involving
hearings, and appeals and other review
functions of the Secretary. Principal
components of the Office include:

(a) A Hearings Division comprised of
administrative law judges who are au-
thorized to conduct hearings in cases
required by law to be conducted pursu-
ant to 5 U.S.C. 554, and hearings in
other cases arising under statutes and
regulations of the Department, includ-
ing rule making hearings, and

(b) Appeals Boards, shown below,
with administrative jurisdiction and
special procedural rules as indicated.
General rules applicable to all types of
proceedings are set forth in subpart B
of this part. Therefore, for information
as to applicable rules, reference should
be made to the special rules in the sub-
part relating to the particular type of
proceeding, as indicated, and to the
general rules in subpart B of this part.
Wherever there is any conflict between
one of the general rules in subpart B of
this part and a special rule in another
subpart applicable to a particular type
of proceeding, the special rule will gov-
ern. Reference should be made also to
the governing laws, substantive regula-
tions and policies of the Department
relating to the proceeding. In addition,
reference should be made to part 1 of
this subtitle which regulates practice
before the Department of the Interior.

(1) Board of Contract Appeals. The
Board considers and decides finally for
the Department appeals to the head of
the Department from findings of fact
or decisions by contracting officers of
any bureau or office of the Depart-
ment, wherever situated, or any field
installation thereof, and orders and
conducts hearings as necessary. Special
regulations applicable to proceedings
before the Board are contained in sub-
part C of this part.

(2) Board of Indian Appeals. The Board
decides finally for the Department ap-
peals to the head of the Department
pertaining to:

(i) Administrative actions of officials
of the Bureau of Indian Affairs, issued
under 25 CFR chapter I, except as lim-
ited in 25 CFR chapter I or §4.330 of
this part, and
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(ii) Orders and decisions of Adminis-
trative Law Judges in Indian probate
matters other than those involving es-
tates of the Five Civilized Tribes of In-
dians. The Board also decides such
other matters pertaining to Indians as
are referred to it by the Secretary, the
Director of the Office of Hearings and
Appeals, or the Assistant Secretary-In-
dian Affairs for exercise of review au-
thority of the Secretary. Special regu-
lations applicable to proceedings before
the Board are contained in subpart D of
this part.

(3) Board of Land Appeals. The Board
decides finally for the Department ap-
peals to the head of the Department
from decisions rendered by Depart-
mental officials relating to: (i) The use
and disposition of public lands and
their resources, including land selec-
tions arising under the Alaska Native
Claims Settlement Act, as amended;
(ii) the use and disposition of mineral
resources in certain acquired lands of
the United States and in the sub-
merged lands of the Outer Continental
Shelf; and (iii) the conduct of surface
coal mining under the Surface Mining
Control and Reclamation Act of 1977.
Special procedures for hearings, ap-
peals and contests in public land cases
are contained in subpart E of this part;
special procedures for hearings and ap-
peals under the Surface Mining Control
and Reclamation Act of 1977 are con-
tained in subpart L of this part.

(4) Ad Hoc Board of Appeals. Appeals
to the head of the Department which
do not lie within the appellate review
jursidiction of an established Appeals
Board and which are not specifically
excepted in the general delegation of
authority to the Director may be con-
sidered and ruled upon by the Director
or by Ad Hoc Boards of Appeals ap-
pointed by the Director to consider the
particular appeals and to issue deci-
sions thereon, deciding finally for the
Department all questions of fact and
law necessary for the complete adju-
dication of the issues. Jurisdiction of
the Boards would include, but not be
limited to, the appellate and review au-
thority of the Secretary referred to in
parts 13, 21, and 230 of this title, and in
36 CFR parts 8 and 20. Special regula-
tions applicable to proceedings in such
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cases are contained in subpart G of this
part.

(Sec. 525, Surface Mining Control and Rec-
lamation Act of 1977, 30 U.S.C. 1275, and sec.
301, Administrative Procedure Act, 5 U.S.C.
301)

[36 FR 7186, Apr. 15, 1971, as amended at 40
FR 33172, Aug. 6, 1975; 47 FR 26392, June 18,
1982; 49 FR 7565, Mar. 1, 1984; 54 FR 6485, Feb.
10, 1989; 61 FR 47434, Sept. 9, 1996; 61 FR 49976,
Sept. 24, 1996]

§4.2 Membership of appeals boards;
decisions, functions of hief
Judges.

(a) The Appeals Boards consist of reg-
ular members, who are hereby des-
ignated Administrative Judges, one of
whom is designated as Chief Adminis-
trative Judge, the Director as an ex
officio member, and alternate members
who may serve, when necessary, in
place of or in addition to regular mem-
bers. The Chief Administrative Judge
of an Appeals Board may direct that an
appeal may be decided by a panel of
any two Administrative Judges of the
Board, but if they are unable to agree
upon a decision, the Chief Administra-
tive Judge may assign one or more ad-
ditional Administrative Judges of the
Board to consider the appeal. The con-
currence of a majority of the Board Ad-
ministrative Judges who consider an
appeal shall be sufficient for a decision.

(b) Decisions of the Board must be in
writing and signed by not less than a
majority of the Administrative Judges
who considered the appeal. The Direc-
tor, being an ex officio member, may
participate in the consideration of any
appeal and sign the resulting decision.

(¢c) The Chief Administrative Judge
of an Appeals Board shall be respon-
sible for the internal management and
administration of the Board, and the
Chief Administrative Judge is author-
ized to act on behalf of the Board in
conducting correspondence and in car-
rying out such other duties as may be
necessary in the conduct of routine
business of the Board.

[39 FR 7931, Mar. 1, 1974]

§4.3 Representation before
boards.

appeals

(a) Appearances generally. Representa-
tion of parties in proceedings before



Office of the Secretary, Interior

Appeals Boards of the Office of Hear-
ings and Appeals is governed by Part 1
of this subtitle, which regulates prac-
tice before the Department of the Inte-
rior.

(b) Representation of the Govermment.
Department counsel designated by the
Solicitor of the Department to rep-
resent agencies, bureaus, and offices of
the Department of the Interior in pro-
ceedings before the Office of Hearings
and Appeals, and Government counsel
for other agencies, bureaus or offices of
the Federal Government involved in
any proceeding before the Office of
Hearings and Appeals, shall represent
the Government agency in the same
manner as a private advocate rep-
resents a client.

(c) Appearances as amicus curiae. Any
person desiring to appear as amicus cu-
riae in any proceeding shall make
timely request stating the grounds for
such request. Permission to appear, if
granted, will be for such purposes as es-
tablished by the Director or the Ap-
peals Board in the proceeding.

§4.4 Public records; locations of field
offices.

Part 2 of this subtitle prescribes the
rules governing availability of the pub-
lic records of the Office of Hearings and
Appeals. It includes a list of the field
offices of the Office of Hearings and
Appeals and their locations.

§4.5 Power of the Secretary and Direc-
tor.

(a) Secretary. Nothing in this part
shall be construed to deprive the Sec-
retary of any power conferred upon
him by law. The authority reserved to
the Secretary includes, but is not lim-
ited to:

(1) The authority to take jurisdiction
at any stage of any case before any em-
ployee or employees of the Depart-
ment, including any administrative
law judge or board of the Office, except
a case before the Board of Contract Ap-
peals which is subject to the Contract
Disputes Act of 1978, and render the
final decision in the matter after hold-
ing such hearing as may be required by
law; and

(2) The authority to review any deci-
sion of any employee or employees of
the Department, including any admin-
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istrative law judge or board of the Of-
fice, or to direct any such employee or
employees to reconsider a decision, ex-
cept a decision by the Board of Con-
tract Appeals which is subject to the
Contract Disputes Act of 1978.

(b) The Director. Except for cases or
decisions subject to the Contract Dis-
putes Act of 1978, the Director, pursu-
ant to his delegated authority from the
Secretary, may assume jurisdiction of
any case before any board of the Office
or review any decision of any board of
the Office or direct reconsideration of
any decision by any board of the Office.

(c) Ezxercise of reserved power. If the
Secretary or Director assumes jurisdic-
tion of a case or reviews a decision, the
parties and the appropriate Depart-
mental personnel will be advised in
writing of such action, the administra-
tive record will be requested, and, after
the review process is completed, a writ-
ten decision will be issued.

[60 FR 43705, Oct. 29, 1985, as amended at 52
FR 46355, Dec. 7, 1987; 52 FR 47097, Dec. 11,
1987]

Subpart B—General Rules Relating
to Procedures and Practice

§4.20 Purpose.

In the interest of establishing and
maintaining uniformity to the extent
feasible, this subpart sets forth general
rules applicable to all types of pro-
ceedings before the Hearings Division
and the several Appeals Boards of the
Office of Hearings and Appeals.

§4.21 General provisions.

(a) Effect of decision pending appeal.
Except as otherwise provided by law or
other pertinent regulation:

(1) A decision will not be effective
during the time in which a person ad-
versely affected may file a notice of ap-
peal; when the public interest requires,
however, the Director or an Appeals
Board may provide that a decision, or
any part of a decision, shall be in full
force and effective immediately;

(2) A decision will become effective
on the day after the expiration of the
time during which a person adversely
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affected may file a notice of appeal un-
less a petition for a stay pending ap-
peal is filed together with a timely no-
tice of appeal; a petition for a stay may
be filed only by a party who may prop-
erly maintain an appeal;

(3) A decision, or that portion of a de-
cision, for which a stay is not granted
will become effective immediately
after the Director or an Appeals Board
denies or partially denies the petition
for a stay, or fails to act on the peti-
tion within the time specified in para-
graph (b)(4) of this section.

(b) Standards and procedures for ob-
taining a stay. Except as otherwise pro-
vided by law or other pertinent regula-
tion:

(1) A petition for a stay of a decision
pending appeal shall show sufficient
justification based on the following
standards:

(i) The relative harm to the parties if
the stay is granted or denied,

(ii) The likelihood of the appellant’s
success on the merits,

(iii) The likelihood of immediate and
irreparable harm if the stay is not
granted, and

(iv) Whether the public interest fa-
vors granting the stay;

(2) The appellant requesting the stay
bears the burden of proof to dem-
onstrate that a stay should be granted;

(3) The appellant shall serve a copy of
its notice of appeal and petition for a
stay on each party named in the deci-
sion from which the appeal is taken,
and on the Director or the Appeals
Board to which the appeal is taken, at
the same time such documents are
served on the appropriate officer of the
Department; any party, including the
officer who made the decision being ap-
pealed, may file a response to the stay
petition within 10 days after service;
failure to file a response shall not re-
sult in a default on the question of
whether a stay should be granted; serv-
ice shall be made by delivering copies
personally or by sending them by reg-
istered or certified mail, return receipt
requested;

(4) The Director or an Appeals Board
shall grant or deny a petition for a
stay pending appeal, either in whole or
in part, on the basis of the factors list-
ed in paragraph (b)(1) of this section,
within 45 calendar days of the expira-
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tion of the time for filing a notice of
appeal;

(c) Exhaustion of administrative rem-
edies. No decision which at the time of
its rendition is subject to appeal to the
Director or an Appeals Board shall be
considered final so as to be agency ac-
tion subject to judicial review under 5
U.S.C. 704, unless a petition for a stay
of decision has been timely filed and
the decision being appealed has been
made effective in the manner provided
in paragraphs (a)(3) or (b)(4) of this sec-
tion or a decision has been made effec-
tive pending appeal pursuant to para-
graph (a)(1) of this section or pursuant
to other pertinent regulation.

(d) Finality of decision. No further ap-
peal will lie in the Department from a
decision of the Director or an Appeals
Board of the Office of Hearings and Ap-
peals. Unless otherwise provided by
regulation, reconsideration of a deci-
sion may be granted only in extraor-
dinary circumstances where, in the
judgment of the Director or an Appeals
Board, sufficient reason appears there-
for. Requests for reconsideration must
be filed promptly, or within the time
required by the regulations relating to
the particular type of proceeding con-
cerned, and must state with particu-
larity the error claimed. The filing and
pendency of a request for reconsider-
ation shall not operate to stay the ef-
fectiveness of the decision involved un-
less so ordered by the Director or an
Appeals Board. A request for reconsid-
eration need not be filed to exhaust ad-
ministrative remedies.

[36 FR 7186, Apr. 15, 1971, as amended at 58
FR 4942, Jan. 19, 1993]

§4.22 Documents.

(a) Filing of documents. A document is
filed in the Office where the filing is re-
quired only when the document is re-
ceived in that office during the office
hours when filing is permitted and the
document is received by a person au-
thorized to receive it.

(b) Service generally. A copy of each
document filed in a proceeding before
the Office of Hearings and Appeals
must be served by the filing party on
the other party or parties in the case,
except as otherwise provided by §4.31.
In all cases where a party is rep-
resented by an attorney, such attorney
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will be recognized as fully controlling
the case on behalf of his/her client, and
service of any document relating to the
proceeding shall be made upon such at-
torney in addition to any other service
specifically required by law or by order
of a presiding official or an appeals
board. Where a party is represented by
more than one attorney, service upon
one of the attorneys shall be sufficient.

(c) Retention of documents. All docu-
ments, books, records, papers, etc., re-
ceived in evidence in a hearing or sub-
mitted for the record in any proceeding
before the Office of Hearings and Ap-
peals will be retained with the official
record of the proceedings. However, the
withdrawal of original documents may
be permitted while the case is pending
upon the submission of true copies in
lieu thereof. When a decision has be-
come final, an appeals board in its dis-
cretion may, upon request and after
notice to the other party or parties,
permit the withdrawal of original ex-
hibits or any part thereof by the party
entitled thereto. The substitution of
true copies of exhibits or any part
thereof may be required by the Board
in its discretion as a condition of
granting permission for such with-
drawal. Transcripts of testimony and/
or documents received or reviewed pur-
suant to §4.31 of these rules shall be
sealed against disclosure to unauthor-
ized persons and retained with the offi-
cial record, subject to the withdrawal
and substitution provisions hereof.

(d) Record address. Every person who
files a document for the record in con-
nection with any proceeding before the
Office of Hearings and Appeals shall at
the time of his initial filing in the mat-
ter state his address. Thereafter he
must promptly inform the office in
which the matter is pending of any
change in address, giving the docket or
other appropriate numbers of all mat-
ters in which he has made such a filing.
The successors of such person shall
likewise promptly inform such office of
their interest in the matters and state
their addresses. If a person fails to fur-
nish a record address as required here-
in, he will not be entitled to notice in
connection with the proceedings.

(e) Computation of time for filing and
service. Except as otherwise provided by
law, in computing any period of time
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prescribed for filing and serving a doc-
ument, the day upon which the deci-
sion or document to be appealed from
or answered was served or the day of
any other event after which the des-
ignated period of time begins to run is
not to be included. The last day of the
period so computed is to be included,
unless it is a Saturday, Sunday, Fed-
eral legal holiday, or other nonbusiness
day, in which event the period runs
until the end of the next day which is
not a Saturday, Sunday, Federal legal
holiday, or other nonbusiness day.
When the time prescribed or allowed is
7 days or less, intermediate Saturdays,
Sundays, Federal legal holidays and
other nonbusiness days shall be ex-
cluded in the computation.

(f) Extensions of time. (1) The time for
filing or serving any document may be
extended by the Appeals Board or other
officer before whom the proceeding is
pending, except for the time for filing a
notice of appeal and except where such
extension is contrary to law or regula-
tion.

(2) A request for an extension of time
must be filed within the time allowed
for the filing or serving of the docu-
ment and must be filed in the same of-
fice in which the document in connec-
tion with which the extension is re-
quested must be filed.

[36 FR 7186, Apr. 15, 1971, as amended at 53
FR 49660, Dec. 9, 1988]

§4.23 Transcript of hearings.

Hearings will be recorded verbatim
and transcripts thereof shall be made
when requested by interested parties,
costs of transcripts to be borne by the
requesting parties. Fees for transcripts
prepared from recordings by Office of
Hearings and Appeals employees will
be at rates which cover the cost of
manpower, machine use and materials,
plus 25 percent, adjusted to the nearest
5 cents. If the reporting is done pursu-
ant to a contract between the reporter
and the Department of the Interior
Agency or office which is involved in
the proceeding, or the Office of Hear-
ings and Appeals, fees for transcripts
will be at rates established by the con-
tract.
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§4.24 Basis of decision.

(a) Record. (1) The record of a hearing
shall consist of the transcript of testi-
mony or summary of testimony and ex-
hibits together with all papers and re-
quests filed in the hearing.

(2) If a hearing has been held on an
appeal pursuant to instructions of an
Appeals Board, this record shall be the
sole basis for decision insofar as the re-
ferred issues of fact are involved except
to the extent that official notice may
be taken of a fact as provided in para-
graph (b) of this section.

(3) Where a hearing has been held in
other proceedings, the record made
shall be the sole basis for decision ex-
cept to the extent that official notice
may be taken of a fact as provided in
paragraph (b) of this section.

(4) In any case, no decision after a
hearing or on appeal shall be based
upon any record, statement, file, or
similar document which is not open to
inspection by the parties to the hear-
ing or appeal, except for documents or
other evidence received or reviewed
pursuant to §4.31(d).

(b) Official notice. Official notice may
be taken of the public records of the
Department of the Interior and of any
matter of which the courts may take
judicial notice.

[36 FR 7186, Apr. 15, 1971, as amended at 53
FR 49660, Dec. 9, 1988]

§4.25 Oral argument.

The Director or an Appeals Board
may, in their discretion, grant an op-
portunity for oral argument.

§4.26 Subpoena power and witness
provisions generally.

(a) Compulsory attendance of witnesses.
The administrative law judge, on his
own motion, or on written application
of a party, is authorized to issue sub-
poenas requiring the attendance of wit-
nesses at hearings to be held before
him or at the taking of depositions to
be held before himself or other officers.
Subpoenas will be issued on a form ap-
proved by the Director. A subpoena
may be served by any person who is not
a party and is not less than 18 years of
age, and the original subpoena bearing
a certificate of service shall be filed
with the administrative law judge. A
witness may be required to attend a
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deposition or hearing at a place not
more than 100 miles from the place of
service.

(b) Application for subpoena. Where
the file has not yet been transmitted to
the administrative law judge, the ap-
plication for a subpoena may be filed in
the office of the officer who made the
decision appealed from, or in the office
of the Bureau of Land Management in
which the complaint was filed, in
which cases such offices will forward
the application to the examiner.

(c) Fees payable to witnesses. (1) Wit-
nesses subpoenaed by any party shall
be paid the same fees and mileage as
are paid for like service in the District
Courts of the United States. The wit-
ness fees and mileage shall be paid by
the party at whose instance the wit-
ness appears.

(2) Any witness who attends any
hearing or the taking of any deposition
at the request of any party to the con-
troversy without having been subpoe-
naed to do so shall be entitled to the
same mileage and attendance fees, to
be paid by such party, to which he
would have been entitled if he had been
first duly subpoenaed as a witness on
behalf of such party. This paragraph
does not apply to Government employ-
ees who are called as witnesses by the
Government.

§4.27 Standards of conduct.

(a) Inquiries. All inquiries with re-
spect to any matter pending before the
Office of Hearings and Appeals shall be
directed to the Director, the Chief Ad-
ministrative Law Judge, or the Chair-
man of the appropriate Board.

(b) Ex parte communication—(1)
Prohibition. Except to the extent re-
quired for the disposition of exr parte
matters as authorized by law, there
shall be no communication concerning
the merits of a proceeding between any
party to the proceeding or any person
interested in the proceeding or any rep-
resentative of a party or interested
person and any Office personnel in-
volved or who may reasonably be ex-
pected to become involved in the deci-
sionmaking process on that proceeding,
unless the communication, if oral, is
made in the presence of all other par-
ties or their representatives, or, if
written, is furnished
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to all other parties. Proceedings in-
clude cases pending before the Office,
rulemakings amending this Part 4 that
might affect a pending case, requests
for reconsideration or review by the Di-
rector, and any other related action
pending before the Office. The terms
“interested person’’ and ‘‘person inter-
ested in the proceeding’ include any
individual or other person with an in-
terest in the agency proceeding that is
greater than the interest that the pub-
lic as a whole may have. This regula-
tion does not prohibit communications
concerning case status or advice con-
cerning compliance with procedural re-
quirements unless the area of inquiry
is in fact an area of controversy in the
proceeding. Any oral communication
made in violation of this regulation
shall be reduced to writing in a memo-
randum to the file by the person re-
ceiving the communication and shall
be included in the record. Any written
communication made in violation of
this regulation shall be included in the
record. In proceedings other than infor-
mal rulemakings copies of the memo-
randum or communication shall be pro-
vided to all parties, who shall be given
an opportunity to respond in writing.

(2) Sanctions. The administrative law
judge, board, or Director who has re-
sponsibility for the matter with re-
spect to which a prohibited commu-
nication has been knowingly made may
impose appropriate sanctions on the of-
fending person or persons, which may
include requiring an offending party to
show cause why its claim, motion, or
interest should not be dismissed, de-
nied, or otherwise adversely affected;
disciplining offending Office personnel
pursuant to the Department’s stand-
ards of conduct (43 CFR part 20); and
invoking such sanctions against other
offending persons as may be appro-
priate under the circumstances.

(¢) Disqualification. An administrative
law judge or Board member shall with-
draw from a case if he deems himself
disqualified under the recognized can-
ons of judicial ethics. If, prior to a de-
cision of an administrative law judge
or an Appeals Board, there is filed in
good faith by a party an affidavit of
personal bias or disqualification with
substantiating facts, and the adminis-
trative law judge or Board member
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concerned does not withdraw, the
Board or the Director, as appropriate,
shall determine the matter of disquali-
fication.

[36 FR 7186, Apr. 15, 1971, as amended at 50
FR 43705, Oct. 29, 1985; 53 FR 49660, Dec. 9,
1988]

§4.28 Interlocutory appeals.

There shall be no interlocutory ap-
peal from a ruling of an administrative
law judge unless permission is first ob-
tained from an Appeals Board and an
administrative law judge has certified
the interlocutory ruling or abused his
discretion in refusing a request to so
certify. Permission will not be granted
except upon a showing that the ruling
complained of involves a controlling
question of law and that an immediate
appeal therefrom may materially ad-
vance the final decision. An interlocu-
tory appeal shall not operate to sus-
pend the hearing unless otherwise or-
dered by the Board.

§4.29 Remands from courts.

Whenever any matter is remanded
from any court for further proceedings,
and to the extent the court’s directive
and time limitations will permit, the
parties shall be allowed an opportunity
to submit to the appropriate Appeals
Board, a report recommending proce-
dures to be followed in order to comply
with the court’s order. The Board will
review the reports and enter special or-
ders governing the handling of matters
remanded to it for further proceedings
by any court.

§4.30 Information required by forms.

Whenever a regulation of the Office
of Hearing and Appeals requires a form
approved or prescribed by the Director,
the Director may in that form require
the submission of any information
which he considers to be necessary for
the effective administration of that
regulation.

§4.31 Request for limiting disclosure
of confidential information.

(a) If any person submitting a docu-
ment in a proceeding under this part
claims that some or all of the informa-
tion contained in that document is ex-
empt from the mandatory public dis-
closure requirements of the Freedom of
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Information Act (b U.S.C. 552), is infor-
mation referred to in section 1905 of
title 18 of the United States Code
(disclosure of confidential informa-
tion), or is otherwise exempt by law
from public disclosure, the person:

(1) Must indicate in the document
that it is exempt, or contains informa-
tion which is exempt, from disclosure;

(2) Must request the presiding officer
or appeals board not to disclose such
information except to the parties to
the proceeding under the conditions
provided in paragraphs (b) and (c) of
this section, and must serve the re-
quest upon the parties to the pro-
ceeding. The request shall include the
following items:

(i) A copy of the document from
which has been deleted the information
for which the person requests non-
disclosure; if it is not practicable to
submit such copy of the document be-
cause deletion of the information
would render the document unintelli-
gible, a description of the document
may be substituted;

(ii) A statement specifying why the
information is confidential, if the in-
formation for which nondisclosure is
requested is claimed to come within
the exception in 5 U.S.C. 552(b)(4) for
trade secrets and commercial or finan-
cial information:

(iii) A statement specifying the jus-
tification for nondisclosure, if the in-
formation for which nondisclosure is
requested is not within the exception
in 5 U.S.C. 552(b)(4).

(b) If information is submitted in ac-
cordance with paragraph (a) of this sec-
tion, the information will not be dis-
closed except as provided in the Free-
dom of Information Act, in accordance
with part 2 of this title, or upon re-
quest from a party to the proceeding
under the restrictions stated in para-
graph (c) of this section.

(c) At any time, a party may request
the presiding officer or appeals board
to direct a person submitting informa-
tion under paragraph (a) of this section
to provide that information to the
party. The presiding officer or board
will so direct, unless paragraph (d) of
this section is applicable, if the party
requesting the information agrees
under oath in writing:
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(1) Not to use or disclose the informa-
tion except in the context of the pro-
ceeding conducted pursuant to this
part; and

(2) To return all copies of the infor-
mation at the conclusion of the pro-
ceeding to the person submitting the
information under paragraph (a) of this
section.

(d) If any person submitting a docu-
ment in a proceeding under this Part
other than a hearing conducted pursu-
ant to 5 U.S.C. 554 claims that a disclo-
sure of information in that document
to another party to the proceeding is
prohibited by law, notwithstanding the
protection provided under paragraph
(c) of this section, such person:

(1) Must indicate in the original doc-
ument that it contains information of
which disclosure is prohibited;

(2) Must request that the presiding
officer or appeals board review such
evidence as a basis for its decision
without disclosing it to the other party
or parties, and serve the request upon
the parties to the proceeding. The re-
quest shall include a copy of the docu-
ment or description as required by
paragraph (a)(2)(i) of this section and
state why disclosure is prohibited, cit-
ing pertinent statutory or regulatory
authority. If the prohibition on disclo-
sure is intended to protect the interest
of a person who is not a party to the
proceeding, the party making the re-
quest must demonstrate that such per-
son refused to consent to the disclosure
of the evidence to other parties to the
proceeding.

(3) If the presiding officer or an ap-
peals board denies the request, the per-
son who made the request shall be
given an opportunity to withdraw the
evidence before it is considered by the
presiding official or board unless a
Freedom of Information Act request,
administrative appeal from the denial
of a request, or lawsuit seeking release
of the information is pending.

(e) If the person submitting a docu-
ment does not submit the copy of the
document or description required by
paragraph (a)(2)(i) or (d)(2) of this sec-
tion, the presiding officer or appeals
board may assume that there is no ob-
jection to public disclosure of the docu-
ment in its entirety.
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(f) Where a decision by a presiding of-
ficer or appeals board is based in whole
or in part on evidence not included in
the public record or disclosed to all
parties, the decision shall so state,
specifying the nature of the evidence
and the provision of law under which
disclosure was denied, and the evidence
so considered shall be retained under
seal as part of the official record.

[563 FR 49661, Dec. 9, 1988]

Subpart C—Special Rules of Prac-
tice Before the Interior Board
of Contract Appeails

AUTHORITY: 5 U.S.C. 301 and the Contract
Disputes Act of 1978 (Pub. L. 95-563, Nov. 1,
1978 (41 U.S.C. 601-613)).

SOURCE: 46 FR 57499, Nov. 24, 1981, unless
otherwise noted.

§4.100 General rules and guidelines.

(a) Effective date and applicability—(1)
Effective date and general applicability.
These rules shall be in effect on and
after March 1, 1979, and except as quali-
fied by the provisions of paragraphs
(a)(2) and (3) of this section, shall apply
to all appeals brought before the Inte-
rior Board of Contract Appeals.

(2) Special applicability. The rule set
forth in §4.102(a) provides for alter-
native applicability, depending upon
whether the appeal involved is subject
to the Contract Disputes Act of 1978,
Public Law 95-563 (41 U.S.C. 601-613).
The rules set forth in §§4.102 (c), (d),
and (e), 4.113, and 4.120 shall apply ex-
clusively to appeals which are subject
to the Contract Disputes Act of 1978.

(3) When an appeal is subject to the
Contract Disputes Act of 1978. An appeal
shall be subject to the Contract Dis-
putes Act of 1978 if it involves a con-
tract entered into on or after March 1,
1979; or, at the election of the appel-
lant, if the appeal involves a contract
entered into before March 1, 1979, and
the contracting officer’s decision from
which the appeal is taken is dated
March 1, 1979, or thereafter.

(b) Jurisdiction for considering appeals.
The Interior Board of Contract Appeals
(referred to herein as the ‘‘Board”)
shall consider and determine appeals
from decisions of contracting officers
relating to contracts made by (i) the
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Department of the Interior or (ii) any
other executive agency when such
agency or the Administrator of the Of-
fice of Federal Procurement Policy has
duly designated the Board to decide the
appeal.

(c) Location and organication of the
Board. (1) The Board’s address is 801
North Quincy Street, Arlington, Vir-
ginia 22203. Its telephone number is
(703) 235-3813.

(2) The Board consists of a Chairman,
Vice Chairman, and other members all
of whom are attorneys at law duly li-
censed by a State, Commonwealth,
Territory, or the District of Columbia.
In general, the appeals are assigned to
a panel of at least two members who
decide the cases. However, in cases of
disagreement, or unusual cir-
cumstances, a panel of three members
will be assigned to decide by a majority
vote. Board members are designated
Administrative Judges.

(d) Time extensions and computations.
(1) Where possible, procedural actions
should be taken in less time than the
maximum time allowed. Where appro-
priate and justified, however, exten-
sions of time will be granted. All re-
quests for extensions of time shall be
in writing.

(2) In computing any period of time,
the day of the event from which the
designated period of time begins to run
shall not be included, but the last day
of the period shall be included unless it
is a Saturday, Sunday, or a legal holi-
day, in which event the period shall
run to the end of the next business day.

(e) General guidelines—(1) Place of fil-
ings. Unless the Board otherwise di-
rects, all notices of appeal, pleadings,
and other communications shall be
filed with the Board at the address in-
dicated herein. Communications to the
Board shall be addressed to Interior
Board of Contract Appeals, 801 North
Quincy Street, Arlington, Virginia
22203.

(2) Representation of parties. Whenever
in these rules reference is made to con-
tractor, appellant, contracting officer,
respondent, or parties, this shall in-
clude respective counsel for the par-
ties, as soon as appropriate notices of
appearances have been filed with the
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Board. In those cases where an execu-
tive agency, other than the Depart-
ment of the Interior, has designated
the Board to adjudicate its contract
appeals, the term, ‘“Department Coun-
sel,” shall mean Government Counsel
assigned to represent such agency.

(3) Interpretation of these rules. These
rules will be interpreted so as to secure
a just and inexpensive determination of
appeals without unnecessary delay.

(4) Decisions on questions of law. When
an appeal is taken pursuant to a dis-
putes clause in a contract which limits
appeals to disputes concerning ques-
tions of fact, the Board will, neverthe-
less, consider and decide all questions
of law necessary for the complete adju-
dication of the issues.

(f) Ex parte communications. No mem-
ber of the Board or of the Board’s staff
shall entertain, nor shall any person
directly or indirectly involved in an
appeal submit to the Board or the
Board’s staff, off the record, any evi-
dence, explanation, analysis, or advice,
whether written or oral, without the
knowledge and consent of the adverse
party, regarding any matter at issue in
that appeal. This provision does not
apply to consultation among Board
members or to ex parte communica-
tions concerning the Board’s adminis-
trative functions or procedures.

(g) Sanctions. If any party fails or re-
fuses to obey an order issued by the
Board, the Board may make such order
in regard to the failure as it considers
necessary to the just and expeditious
conduct of the appeal.

[46 FR 57499, Nov. 24, 1981, as amended at 50
FR 8325, Mar. 1, 1985; 67 FR 4368, Jan. 30, 2002]

PREHEARING PROCEDURE RULES

§4.101 Who may appeal.

Any contractor may appeal to the
Board from decisions of contracting of-
ficers of any bureau or office of the De-
partment of the Interior, or of any
other agency with respect to which the
Board exercises contract appeals juris-
diction, on disputed questions under
contract provisions requiring the de-
termination of such appeals by the
head of the agency or his duly author-
ized representative or Board.
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§4.102 Appeals—how taken.

(a) Notice of appeal. Notice of an ap-
peal must be in writing (a suggested
form of notice appears as appendix I to
subpart C herein following §4.128). The
original, together with two copies, may
be filed with the Board or the con-
tracting officer from whose decision
the appeal is taken. The notice of ap-
peal must be mailed or otherwise filed
within 90 days from the date of receipt
of the contracting officer’s decision, if
the appeal is subject to the Contract
Disputes Act of 1978; otherwise, within
the time specified therefor in the con-
tract.

(b) Contents of notice of appeal. A no-
tice of appeal should indicate that an
appeal is thereby intended, and should
identify the contract (by number), the
Department’s bureau or office involved
in the dispute, and the decision from
which the appeal is taken. The notice
of appeal should be signed personally
by the appellant (the contractor mak-
ing the appeal), or by an authorized of-
ficer of the appellant corporation or
member of the appellant firm, or by
the contractor’s duly authorized rep-
resentative or attorney. The complaint
referred to in §4.107 may be filed with
the notice of appeal, or the contractor
may designate the notice of appeal as a
complaint, if it otherwise fulfills the
requirements of a complaint.

(¢c) Failure of CO to issue decision on
claims of $50,000 or less. Where the con-
tractor has submitted a claim of $50,000
or less to the contracting officer and
has requested a written decision within
60 days from receipt of the request, and
the contracting officer has not com-
plied, the contractor may file a notice
of appeal as provided in paragraph (a)
of this section, citing the failure of the
contracting officer to issue a decision.
(See §4.100(a)(2).)

(d) Failure of CO to issue decision on
claims in excess of $50,000. Where the
contractor has submitted a claim in ex-
cess of $560,000 to the contracting officer
and the contracting officer has failed
to issue a decision within a reasonable
time, the contractor may file a notice
of appeal as provided in paragraph (a)
of this section, citing the failure to
issue a decision. (See §4.100(a)(2).)

(e) Optional stay of proceeding. Upon
docketing of appeals filed pursuant to



Office of the Secretary, Interior

paragraphs (c¢) or (d) of this section, the
Board may at its option, stay further
proceedings pending issuance of a final
decision by the contracting officer
within such period of time as is deter-
mined by the Board. (See §4.100(a)(2).)

§4.103 Forwarding and docketing of
appeals.

(a) Forwarding of appeal. When a no-
tice of appeal in any form has been re-
ceived by the contracting officer, he
shall endorse thereon the date of mail-
ing (or the date of receipt, if the notice
was otherwise conveyed) and within 5
days shall forward said notice of appeal
to the Board by certified mail. He shall
also promptly notify the Department’s
Office of the Solicitor, in accordance
with instructions of the Solicitor, that
the appeal has been received in order
that a Department counsel may be ap-
pointed.

(b) Docketing of appeals. When a no-
tice of appeal in any form has been re-
ceived by the Board, it shall be dock-
eted promptly. Notice in writing of the
fact of docketing, together with a copy
of these rules, shall be mailed prompt-
ly by certified mail to the appellant.
Also, a copy of such notice, together
with a copy of the notice of appeal if
not originally filed with the con-
tracting officer, shall be mailed
promptly by certified mail to the con-
tacting officer. Such notice shall ac-
knowledge receipt of the appeal and ad-
vise appellant of the appeal number as-
signed to the appeal.

§4.104 Preparation, organization,
transmittal, and status of appeal
file.

(a) Preparation and transmittal of ap-
peal file. Following receipt of a notice
of appeal, or advice that an appeal has
been docketed, the contracting officer
shall promptly, and in any event with-
in 30 days, compile and transmit to the
Board the appeal file which shall con-
sist of copies of all documents perti-
nent to the appeal. Within the same
time period the contracting officer
shall also prepare and transmit a copy
of the appeal file to the Department
counsel and a copy to the appellant or
appellant’s counsel. (However, the obli-
gations of this subparagraph are sub-
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ject to the provisions of paragraph (e)
of this section.)

(b) Composition of appeal file. The ap-
peal file shall include the following:

(1) The findings of fact and decision
from which the appeal is taken, and
the letter or letters or other docu-
ments of claim in response to which
the decision was issued;

(2) The contract, and pertinent plans,
drawings, specifications, amendments,
and change orders;

(3) All correspondence between the
parties pertinent to the appeal; and

(4) Such additional information as
may be considered pertinent and mate-
rial.

(c) Organization of appeal file. Docu-
ments in the appeal file may be origi-
nals, legible facsimiles, or authenti-
cated copies thereof, and shall be ar-
ranged in chronological order where
practicable, numbered sequentially,
tabbed, and indexed to indentify the
contents of the file, and bound. Any
single document consisting of three or
more pages shall be numbered sequen-
tially for convenient reference at the
hearing and in the preparation of
briefs.

(d) Opportunity for appellant to supple-
ment appeal file. The appellant shall be
afforded the opportunity of
supplementing the appeal file with
such documentation as may be deemed
pertinent to the appeal. The appellant
shall be obligated, however, to furnish
to Department counsel a copy of any
document by which the appeal file is
supplemented.

(e) Burdensome documents. The Board
may waive the requirement of fur-
nishing to the other party copies of
bulky, lengthy, or out-of-size docu-
ments in the appeal file if a party has
shown that doing so would impose an
undue burden. At the time a party files
with the Board a document as to which
such a waiver has been granted, he
shall notify the other party that the
same or a copy is available for inspec-
tion at the offices of the Board or of
the party filing the same.
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§4.105 Dismissal for lack of jurisdic-
tion.

Any motion challenging the jurisdic-
tion of the Board shall be filed prompt-
ly. Hearing on the motion shall be af-
forded on application of either party,
unless the Board determines that its
decision on the motion will be deferred
pending hearing on both the merits and
the motion. The Board has authority to
raise at any time and on its own mo-
tion the issue of its jurisdiction to con-
duct a proceeding and may afford the
parties an opportunity to be heard
thereon.

§4.106 Representation and

ances.

(a) The Appellant. An individual ap-
pellant may appear before the Board in
person, a corporation by one if its offi-
cers; and a partnership or joint venture
by one of its members; or any of these
by an attorney at law duly licensed in
any state, commonwealth, territory,
the District of Columbia, or in a for-
eign country. An attorney representing
an appellant shall file a written notice
of appearance with the Board.

(b) The Govermment. Department or
Government counsel may, in accord-
ance with their authority, represent
the interest of the Government before
the Board. They shall file notices of ap-
pearance with the Board, and notice
thereof will be given appellant or ap-
pellant’s attorney.

§4.107 Pleadings.

(a) Complaint. Within 30 days after re-
ceipt of notice of docketing of the ap-
peal, the appellant shall file with the
Board an original and one copy of a
complaint setting forth simple, con-
cise, and direct statements of each
claim, alleging the basis with appro-
priate reference to contract provisions
for each claim, and the dollar amount
claimed. This pleading shall fulfill the
generally recognized requirements of a
complaint, although no particular form
or formality is required. Letter size
paper should be used for the complaint
and for all other papers filed with the
Board. Where the appeal arises out of a
contract made with the Department of
the Interior, a copy of the complaint
shall be served by appellant upon the
Department counsel if known, other-

appear-
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wise, upon the Solicitor, U.S. Depart-
ment of the Interior, C Street, between
18th and 19th Streets, NW., Wash-
ington, DC 20240. Where the appeal
arises out of a contract made with an
agency other than the Department of
the Interior, a copy of the complaint
shall be served by appellant upon the
General Counsel for that agency. All
such service shall be made in accord-
ance with §4.117. Should the complaint
not be received within 30 days, appel-
lant’s claim and appeal documents
may, if in the opinion of the Board the
issues before the Board are sufficiently
defined, be deemed to set forth a com-
plaint and the Department counsel will
be so notified.

(b) Answer. Within 30 days from re-
ceipt of said complaint, or the afore-
said notice from the Board, the Depart-
ment counsel shall prepare and file
with the Board an original and one
copy of an answer thereto, setting
forth simple, concise, and direct state-
ments of the Government’s defenses to
each claim asserted by appellant. This
pleading shall fulfill the generally rec-
ognized requirements of an answer, and
shall set forth any affirmative defenses
or counterclaims, as appropriate. One
copy of the answer will be served by
the Department counsel upon the ap-
pellant in accordance with §4.117.
Should the answer not be received
within 30 days, the Board, may, in its
discretion enter a general denial on be-
half of the Government, and the appel-
lant shall be so notified.

§4.108 Amendments of pleadings or
record.

(a) The Board may, in its discretion,
upon its own initiative or upon applica-
tion by a party, order a party to make
a more definite statement of the com-
plaint or answer, or to reply to an an-
swer.

(b) The Board may, in its discretion,
and within the proper scope of the ap-
peal, permit either party to amend his
pleading upon conditions just to both
parties. When issues within the proper
scope of the appeal, but not raised by
the pleadings or the appeal file, are
tried by express or implied consent of
the parties, or by permission of the



Office of the Secretary, Interior

Board, they shall be treated in all re-
spects as if they had been raised there-
in. In such circumstances motions to
amend the pleadings to conform to the
proof may be entered, but are not re-
quired. If evidence is objected to at a
hearing on the ground that is is not
within the issues raised by the plead-
ings or said appeal file (which shall be
deemed part of the pleadings for this
purpose), it may be admitted within
the proper scope of the appeal:
Provided, however, That the objecting
party may be granted a continuance if
necessary to enable him to meet such
evidence.

§4.109 Hearing—election.

Within 15 days after the Govern-
ment’s answer has been served upon
the appellant, or within 20 days of the
date upon which the Board enters a
general denial on behalf of the Govern-
ment, notification as to whether one or
both of the parties desire an oral hear-
ing on the appeal should be given to
the Board. In the event either party re-
quests an oral hearing, the Board will
schedule the same as hereinafter pro-
vided. In the event both parties waive
an oral hearing, the Board, unless it di-
rects an oral hearing, will decide the
appeal on the record before it, supple-
mented as it may permit or direct. A
party failing to elect an oral hearing
within the time limitations specified in
this section may be deemed to have
submitted its case on the record.

§4.110 Prehearing briefs.

Based on an examination of the ap-
peal file, the pleadings, and a deter-
mination of whether the arguments
and authorities addressed to the issues
are adequately set forth therein, the
Board may, in its discretion, require
the parties to submit prehearing briefs
in any case in which a hearing has been
elected pursuant to §4.109. In the ab-
sence of a Board requirement therefore,
either party may, in its discretion, and
upon appropriate and sufficient notice
to the other party, furnish a pre-
hearing brief to the Board. In any case
where a prehearing brief is submitted,
it shall be furnished so as to be re-
ceived by the Board at least 15 days
prior to the date set for hearing, and a
copy shall be furnished simultaneously
to the other party.
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§4.111 Prehearing or presubmission
conference.

Whether the case is to be submitted
without a hearing, or heard pursuant
to §§4.118 through 4.123, the Board may
upon its own initiative or upon the ap-
plication of either party, call upon the
parties to appear before a member or
hearing officer of the Board for a con-
ference to consider:

(a) The simplification or clarification
of the issues;

(b) The possibility of obtaining stipu-
lations, admissions, agreements on
documents, understandings on matters
already of record, or similar agree-
ments which will avoid unnecessary
proof;

(¢c) The limitation of the number of
expert witnesses, or avoidance of simi-
lar cumulative evidence, if the case is
to be heard;

(d) The possibility of agreement dis-
posing of all or any of the issues in dis-
pute; and

(e) Such other matters as may aid in
the disposition of the appeal.

Any conference results that are not re-
flected in a transcript shall be reduced
to writing by the Board member or the
hearing officer. This writing shall
thereafter constitute part of the
record.

§4.112 Submission without a hearing.

Either party may elect to waive a
hearing and to submit his case upon
the Board record, as settled pursuant
to §4.114. Such waiver shall not affect
the other party’s rights under §4.109. In
the event of such election (see the time
limitations for election in §4.109), the
submission may be supplemented by

oral argument (transcribed if re-
quested) and by briefs.
§4.113 Optional small claims

(expedited) and accelerated proce-
dures. (See §4.100(a)(2).)

(a) The procedures set forth in this
rule are available solely at the election
of the appellant.

(b) Elections to wutilice small claims
(expedited) and accelerated procedure. (1)
In appeals where the amount in dispute
is $10,000 or less, the appellant may
elect
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to have the appeal processed under a
SMALL CLAIMS (EXPEDITED) proce-
dure requiring a decision of the appeal,
whenever possible, within 120 days
after the Board receives written notice
of the appellant’s election to utilize
this procedure. The details of this pro-
cedure appear in paragraph (c) of this
section. An appellant may elect the
ACCELERATED procedure rather than
the SMALL CLAIMS (EXPEDITED)
procedure for any appeal eligible for
the SMALL CLAIMS (EXPEDITED)
procedure.

(2) In appeals where the amount in
dispute is $50,000 or less, the appellant
may elect to have the appeal processed
under an ACCELERATED procedure re-
quiring decision of the appeal, when-
ever possible, within 180 days after the
Board receives written notice of the ap-
pellant’s election to utilize this proce-
dure. The details of this procedure ap-
pear in paragraph (d) of this section.

(3) The appellant’s election of either
the SMALL CLAIMS (EXPEDITED)
procedure or the ACCELERATED pro-
cedure may be made either in the no-
tice of appeal or by other written no-
tice at any time thereafter.

(4) In deciding whether the SMALL
CLAIMS (EXPEDITED) procedure or
the ACCELERATED procedure is appli-
cable to a given appeal the Board shall
determine the amount in dispute by
adding the amount claimed by the ap-
pellant against the respondent to the
amount claimed by respondent against
the appellant. If either party making a
claim against the other party does not
otherwise state in writing the amount
of its claim, the amount claimed by
such party shall be the maximum
amount which such party represents in
writing to the Board that it can rea-
sonably expect to recover against the
other.

(c) The SMALL CLAIMS
(EXPEDITED) procedure. (1) This proce-
dure shall apply only to appeals where
the amount in dispute is $10,000 or less
as to which the appellant has elected
the SMALL CLAIMS (EXPEDITED)
procedure.

(2) In cases proceeding under the
SMALL CLAIMS (EXPEDITED) proce-
dure, the following time periods shall
apply (i) within 10 days from the re-
spondent’s first receipt from either the
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appellant or the Board of a copy of the
appellant’s notice of election of the
SMALL CLAIMS (EXPEDITED) proce-
dure, the respondent shall send the
Board a copy of the contract, the con-
tracting officer’s final decision, and
the appellant’s claim letter or letters,
if any; (ii) within 15 days after the
Board has acknowledged receipt of the
notice of election, either party desiring
an oral hearing shall so inform the
Board. If either party requests an oral
hearing, the Board shall promptly
schedule such a hearing for a mutually
convenient time consistent with ad-
ministrative due process and the 120-
day limit for a decision, at a place de-
termined under §4.118. If a hearing is
not requested by either party within
the time prescribed by this Rule, the
appeal shall be deemed to have been
submitted under §4.112 without a hear-
ing.

(3) In cases proceeding under the
SMALL CLAIMS (EXPEDITED) proce-
dure, pleadings, discovery, and other
prehearing activity will be allowed
only as consistent with the require-
ment to conduct the hearing on the
date scheduled or, if no hearing is
scheduled, to close the record on a date
that will allow decision within the 120-
day limit. The Board, in its discretion,
may shorten time periods prescribed
elsewhere in these Rules as necessary
to enable the Board to decide the ap-
peal within 120 days after the Board
has received the appellant’s notice of
elections of the SMALL CLAIMS
(EXPEDITED) procedure. In so doing
the Board may reserve whatever time
up to 30 days it considers necessary for
preparation of the decision.

(4) Written decision by the Board in
cases processed under the SMALL
CLAIMS (EXPEDITED) procedure will
be short and contain only summary
findings of fact and conclusions. Deci-
sions will be rendered for the Board by
a single Administrative Judge. If there
has been a hearing, the Administrative
Judge presiding at the hearing may, in
his discretion, at the conclusion of the
hearing and after entertaining such
oral arguments as he deems appro-
priate, render on the record oral sum-
mary findings of fact, conclusions, and
a decision of the Appeal. Whenever
such an oral decision is rendered, the
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Board will subsequently furnish the
parties a typed copy of such oral deci-
sion for the record and payment pur-
poses and to establish the date of com-
mencement of the period for filing a
motion for reconsideration under
§4.126.

(5) Decisions of the Board under the
SMALL CLAIMS (EXPEDITED) proce-
dure will not be published, will have no
value as precedents, and in the absence
of fraud, cannot be appealed.

(d) The ACCELERATED procedure. (1)
This procedure shall apply only to ap-
peals where the amount in dispute is
$50,000 or less as to which the appellant
has made the requisite election.

(2) In cases proceeding under the AC-
CELERATED procedure, the parties
are encouraged, to the extent possible
consistent with adequate presentation
of their factual and legal positions, to
waive pleadings, discovery, and briefs.
The Board, in its discretion, may
shorten time periods prescribed else-
where in these Rules as necessaray to
enable the Board to decide the appeal
within 180 days after the Board has re-
ceived the appellant’s notice of elec-
tion of the ACCELERATED procedure,
and may reserve 30 days for the prepa-
ration of the decision.

(3) Written decisions by the Board in
cases processed under the ACCELER-
ATED procedure will normally be short
and contain only summary findings of
fact and conclusions. Decisions will be
rendered for the Board by a single Ad-
ministrative Judge with the concur-
rence of the Chairman or Vice Chair-
man or other designated Administra-
tive Judge, or by a majority among
these two and an additional designated
member in case of disagreement. Alter-
natively, in cases where the amount in
dispute is $10,000 or less as to which the
ACCELERATED procedure has been
elected and in which there has been a
hearing, the single Administrative
Judge presiding at the hearing may,
with the concurrence of both parties,
at the conclusion of the hearing and
after entertaining such oral agruments
as he deems appropriate, render on the
record oral summary findings of fact,
conclusions, and a decision of the ap-
peal. Whenever such an oral decision is
rendered, the Board will subsequently
furnish the parties a typed copy of such
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oral decision for record and payment
purposes and to establish the date of
commencement of the period for filing
a motion for reconsideration under
§4.126.

(e) Motions for reconsideration in cases
arising under §4.113. Motions for recon-
sideration of cases decided aunder ei-
ther the SMALL CLAIMS
(EXPEDITED) procedure or the AC-
CELERATED procedure need not be de-
cided within the time period prescribed
by this §4.113 for the initial decision of
the appeal, but all such motions shall
be processed and decided rapidly so as
to fulfill the intent of this rule.

§4.114 Settling of the record.

(a) A case submitted on the record
pursuant to §4.112 shall be ready for de-
cision when the parties are so notified
by the Board. A case which is heard
shall be ready for decision upon receipt
of transcript, or upon receipt of briefs
when briefs are to be submitted. At any
time prior to the date that a case is
ready for decision, either party, upon
notice to the other, may supplement
the record with documents and exhibits
deemed relevant and material by the
Board. The Board upon its own initia-
tive may call upon either party, with
appropriate notice to the other, for evi-
dence deemed by it to be relevant and
material. The weight to be attached to
any evidence of record will rest within
the sound discretion of the Board. Ei-
ther party at any stage of the pro-
ceeding, on notice to the other party,
may object to the relevancy or materi-
ality of documents in the record or of-
fered into the record.

(b) The Board record shall consist of
the appeal file described in §4.104(b)
and any additional material, pleadings,
prehearing briefs, record of prehearing,
or presubmission conferences, deposi-
tions, interrogatories, admissions,
transcripts of hearing, hearing exhib-
its, and posthearing briefs, as may
thereafter be developed pursuant to
these rules. In deciding appeals the
Board, in addition to considering the
Board record, may take official notice
of facts within general knowledge.

(c) This record will at all times be
available for inspection by the parties
at an appropriate time and place. In
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the interest of convenience, prior ar-
rangements for inspection of the file
should be made with the Recorder of
the Board. Copies of material in the
record may be furnished to appellant as
provided in part 2 of this subtitle.

§4.115 Discovery—depositions.

(a) General policy and protective orders.
The parties are encouraged to engage
in voluntary discovery procedures. In
connection with any deposition or
other discovery procedure, the board
may make any order which justice re-
quires to protect a party or person
from annoyance, embarrassment, op-
pression, or undue burden or expense,
and those orders may include limita-
tions on the scope, method, time and
place for discovery, and provisions for
protecting the secrecy of confidential
information or documents.

(b) When depositions permitted. After
an appeal has been docketed, the par-
ties may mutually agree to, or the
Board may, upon application of either
party and for good cause shown, order
the taking of testimony of any person
by deposition upon oral examination or
written interrogatories before any offi-
cer authorized to administer oaths at
the place of examination, for use as
evidence or for purpose of discovery.
The application for such an order shall
specify whether the purpose of the
depositon is discovery or for use as evi-
dence.

(c) Orders on depositions. The time,
place, and manner of taking deposi-
tions shall be, as mutually agreed by
the parties, or, failing such agreement,
governed by order of the Board.

(d) Use as evidence. No testimony
taken by depositions shall be consid-
ered as part of the evidence in the
hearing of an appeal unless and until
such testimony is offered and received
in evidence at such hearing. It will not
ordinarily be received in evidence if
the deponent is present and can testify
personally at the hearing. In such in-
stances, however, the depositions may
be used to contradict or impeach the
testimony of the witness given at the
hearing. In cases submitted on the
record, the Board may in its discretion
receive depositions as evidence in sup-
plementation of that record.
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(e) Expenses. Each party shall bear its
own expenses associated with the tak-
ing of any deposition.

§4.116 Interrogatories to parties; in-
spection of documents; admission of
facts.

Under appropriate circumstances,
but not as a matter of course, the
Board will entertain applications for
permission to serve written interrog-
atories upon the opposing party, appli-
cations for an order to produce and per-
mit the inspection of designated docu-
ments, and applications for permission
to serve upon the opposing party a re-
quest for the admission of specified
facts. Such applications shall be re-
viewed and approved only to the extent
and upon such terms as the Board in its
discretion considers to be consistent
with the objective of securing just and
inexpensive determination of appeals
without unnecessary delay, and essen-
tial to the proper pursuit of that objec-
tive in the particular case.

§4.117 Service of papers.

A copy of all pleadings, briefs, mo-
tions, letters, or other papers filed with
the Board, shall be served upon the
other party at the time of filing. Serv-
ice of papers may be made personally
or by mailing in a sealed envelope ad-
dressed to the other party. Any paper
filed with the Board shall show on its
face, or in the letter transmitting the
same, that a copy thereof has been
served upon the other party. When the
other party is represented by counsel,
such service shall be made upon him,
and service upon counsel shall be
deemed to be service upon the party he
represents.

HEARING PROCEDURE RULES

§4.118 Hearings—where and when
held.

Hearings may be held in Arlington,
Virginia, or upon timely request and
for good cause shown, the Board may
in its discretion set the hearing on an
appeal at a location other than Arling-
ton, Virginia. Hearins will be scheduled
at the discretion of the Board with due
consideration to the regular order of
appeals and other pertinent factors.
However, where it is apparent that no
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issue of fact is presented in an appeal
proceeding, the Board may deny a re-
quest for hearing. On request or motion
by either party and for good cause
shown, the Board may in its discretion
adjust the date of a hearing.

§4.119

The parties shall be given at least 15
days’ notice of the time and place set
for hearings. In scheduling hearings,
the Board will give due regard to the
desires of the parties, and to the re-
quirement for just and prompt deter-
mination of appeals. Receipt of a no-
tice of hearing shall be promptly ac-
knowledged by the parties. A party
failing to acknowledge a mnotice of
hearing shall be deemed to have con-
sented to the indicated time and place
of hearing.

Notice of hearings.

§4.120 Subpoenas. (See §4.100(a)(2).)

(a) General. Upon written request of
either party filed with the docket clerk
or on his own initiative, the Adminis-
trative Judge to whom a case is as-
signed or who is otherwise designated
by the Chairman may issue a subpoena
requiring:

(1) Testimony at a deposition— the de-
posing of a witness, in the city or coun-
ty where he resides or is employed or
transacts his business in person, or at
another location convenient for him
that is specifically determined by the
Board;

(2) Testimony at a hearing— the at-
tendance of a witness for the purpose of
taking testimony at a hearing; and

(3) Production of books and papers— in
addition to paragraphs (a) (1) and (2) of
this section, the production by the wit-
ness at the deposition or hearing of
books and papers designated in the sub-
poena.

(b) Voluntary cooperation. Each party
is expected (1) to cooperate and make
available witnesses and evidence under
its control as requested by the other
party, without issuance of a subpoena,
and (2) to secure voluntary attendance
of desired third-party books, papers,
documents, or tangible things when-
ever possible.

(c) Requests for subpoenas. (1) A re-
quest for a subpoena shall normally be
filed at least:
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(i) 15 days before a scheduled deposi-
tion where the attendance of a witness
at a deposition is sought;

(ii) 30 days before a scheduled hearing
where the attendance of a witness at a
hearing is sought.

In its discretion the Board may honor
requests for subpoenas not made within
these time limitations.

(2) A request for a subpoena shall
state the reasonable scope and general
relevance to the case of the testimony
and of any books and papers sought.

(d) Request to quash or modify. Upon
written request by the person subpoe-
naed or by a party, made within 10 days
after service but in any event not later
than the time specified in the subpoena
for compliance, the Board may (1)
quash or modify the subpoena if it is
unreasonable and oppressive or for
other good cause shown, or (2) require
the person in whose behalf the sub-
poena was issued to advance the rea-
sonable cost of producing subpoenaed
books and papers. Where circumstances
require, the Board may act upon such a
request at any time after a copy has
been served upon the opposing party.

(e) Forms—issuance. (1) Every sub-
poena shall state the name of the
Board and the title of the appeal and
shall command each person to whom it
is directed to attend and give testi-
mony, and if appropriate, to produce
specified books and papers at a time
and place therein specified. In issuing a
subpoena to a requesting party, the Ad-
ministrative Judge shall sign the sub-
poena and may in his discretion, enter
the name of the witness and otherwise
leave it blank. The party to whom the
subpoena is issued shall complete the
subpoena before service.

(2) Where the witness is located in a
foreign country, a letter rogatory or
subpoena may be issued and served
under the circumstances and in the
manner provided in 28 U.S.C. 1781-1784.

(f) Service. (1) The party requesting
issuance of subpoena shall arrange for
service.

(2) A subpoena requiring the attend-
ance of a witness at a deposition or
hearing may be served at any place. A
subpoena may be served by a U.S. mar-
shal or deputy marshal, or by any
other person who is not a party and not
less than 18 years of age. Service of a
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subpoena upon a person named therein
shall be made by personally delivering
a copy to that person and tendering the
fees for 1 day’s attendance and the
mileage provided by 28 U.S.C. 1821 or
other applicable law.

(3) The party at whose instance a
subpoena is issued shall be responsible
for the payment of fees and mileage of
the witness and of the officer who
serves the subpoena. The failure to
make payment of such charges on de-
mand may be deemed by the Board as
a sufficient ground for striking the tes-
timony of the witness and the evidence
the witness has produced.

(g) Contumacy or refusal to obey a sub-
poena. In a case of contumacy or re-
fusal to obey a subpoena by a person
who resides, is found, or transacts busi-
ness within the jurisdiction of a U.S.
District Court, the Board will apply to
the Court through the Attorney Gen-
eral of the United States for an order
requiring the person to appear before
the Board or a member thereof to give
testimony or produce evidence or both.
Any failure of any such person to obey
the order of the Court may be punished
by the Court as a contempt thereof.

§4.121 Unexcused absence of a party.

The unexcused absence of a party at
the time and place set for hearing will
not be occasion for delay. In the event
of such absence, the hearing will pro-
ceed and the case will be regarded as
submitted by the absent party as pro-
vided in §4.112. The Board shall advise
the absent party of the content of the
proceedings had and that he has 5 days
from the receipt of such notice within
which to show cause why the appeal
should not be decided on the record
made.

§4.122 Nature of hearings.

Hearings shall be as informal as may
be reasonable and appropriate in the
circumstances. Appellant and respond-
ent may offer at a hearing on the mer-
its of such relevant evidence as they
deem appropriate and as would be ad-
missible under the generally accepted
rules of evidence applied in the courts
of the United States in nonjury trials,
subject, however, to the sound discre-
tion of the presiding member or hear-
ing officer in supervising the extent
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and manner of presentation of such evi-
dence. In general, admissibility will
hinge on relevancy and materiality.
Letters or copies thereof, affidavits, or
other evidence not ordinarily admis-
sible under the generally accepted
rules of evidence, may be admitted in
the discretion of the presiding member
or hearing officer. The weight to be at-
tached to evidence presented in any
particular form will be within the dis-
cretion of the Board, taking into con-
sideration all the circumstances of the
particular case. Stipulations of fact
agreed upon by the parties may be re-
garded and used as evidence at the
hearing. The parties may stipulate the
testimony that would be given by a
witness if the witness were present.
The Board may in any case require evi-
dence in addition to that offered by the
parties.

§4.123 Examination of witnesses.

Witnesses before the Board will be
examined orally under oath or affirma-
tion, unless the facts are stipulated, or
the presiding Board member or hearing
officer shall otherwise order.

§4.124 Submission of briefs.

Posthearing briefs may be submitted
upon such terms as may be agreed upon
by the parties and the presiding Board
member or hearing officer at the con-
clusion of the hearing.

POSTHEARING PROCEDURE RULES

§4.125 Decisions.

Decisions of the Board will be made
upon the record, as described in
§4.114(b). Copies thereof will be for-
warded simultaneously to both parties
by certified mail.

§4.126 Motions for reconsideration.

A motion for reconsideration, if filed
by either party, shall set forth specifi-
cally the ground or grounds relied upon
in support of the motion, and shall be
filed within 30 days from the date of
the receipt of a copy of the Board’s de-
cision by the party filing the motion.
Reconsideration of a decision, which
may include a hearing or rehearing,
may be granted if, in the judgment of
the Board, sufficient reason therefor
appears.
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§4.127 Dismissals.

(a) Dismissal without prejudice. In cer-
tain cases, appeals docketed before the
Board are required to be placed in a
suspense status and the Board is un-
able to proceed with the disposition
thereof for reasons not within the con-
trol of the Board. Where the suspension
has continued, or may continue, for an
inordinate length of time, the board
may, in its discretion, dismiss such an
appeal from the docket without preju-
dice to its reinstatement when the
cause of suspension has been removed.
Unless either party or the Board acts
within 3 years to reinstate any appeal
dismissed without prejudice, the dis-
missal shall be deemed to have been
made with prejudice.

(b) Dismissal for failure to prosecute or
defend. Whenever a record discloses the
failure of either party to file docu-
ments required by these rules, respond
to notices or correspondence from the
Board, comply with orders of the
Board, or otherwise indicates an inten-
tion not to continue the prosecution or
defense of an appeal, the Board may
issue an order requiring the offending
party to show cause why the appeal
should not be either dismissed or
granted, as appropriate. If no cause is
shown, the Board may take appropriate
action.

§4.128 Remands from courts.

Whenever any matter is remanded to
the Board from any court for further
proceedings, each of the parties, shall,
within 20 days of such remand, submit
a report to the Board, recommending
procedures to be followed in order to
comply with the court’s order. The
Board will review the reports and issue
the appropriate special orders.

APPENDIX I TO SUBPART C OF PART 4—
SUGGESTED FORM OF NOTICE OF APPEAL

Interior Board of Contract Appeals, 801
North Quincy Street, Arlington, VA 22203

(Date)

(Name of Contractor)

(Address)

Contract No.

(Invitation No.)

Specifications No.

(Name and Location of Project)

(Name of Bureau or Office)
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The undersigned contractor appeals to the
Board of Contract Appeals from decision or
findings of fact dated , by:

(Name of Contracting Officer) )

The decision or findings of fact is erro-
neous because: (State specific facts and cir-
cumstances and the contractual provisions
involved.)

(Signature)
(Title)

[46 FR 57499, Nov. 24, 1981, as amended at 67
FR 4368, Jan. 30, 2002]

Subpart D—Rules Applicable in In-
dian Affairs Hearings and Ap-
peals

AUTHORITY: Secs. 1, 2, 36 Stat. 855, as
amended, 856, as amended, sec. 1, 38 Stat. 586,
42 Stat. 1185, as amended, secs. 1, 2, 56 Stat.
1021, 1022; R.S. 463, 465; 5 U.S.C. 301; 25 U.S.C.
secs. 2, 9, 372, 373, 374, 373a, 373b, 410, 100 Stat,
61, as amended by 101 Stat. 886 and 101 Stat.
1433, 25 U.S.C. 331 note.

CROSS REFERENCE: See 25 CFR part 15 for
rules setting forth the responsibilities and
practices of the Bureau of Indian Affairs in
the probate of Indian estates. See subpart A
of this part for the authority, jurisdiction,
and membership of the Board of Indian Ap-
peals within the Office of Hearings and Ap-
peals. For general rules applicable to pro-
ceeding before the Hearings Division, Board
of Indian Appeals, and other Appeals Boards
of the Office of Hearings and Appeals, see
subpart B of this part.

DETERMINATIONS OF HEIRS AND AP-
PROVAL OF WILLS, EXCEPT AS TO MEM-
BERS OF THE FIVE CIVILIZED TRIBES
AND OSAGE INDIANS; TRIBAL PUR-
CHASES OF INTERESTS UNDER SPECIAL
STATUTES

SCOPE OF REGULATIONS; DEFINITIONS;
GENERAL AUTHORITY OF OHA DECID-
ING OFFICIALS

SOURCE: 66 FR 67656, Dec. 31, 2001, unless
otherwise noted.

§4.200 Scope of regulations.

Included in §§4.200 through 4.202 are
general rules applicable to all pro-
ceedings in subpart D of this part. In-
cluded in §§4.203 through 4.282 and
§§4.310 through 4.323 are procedural
rules applicable to the settlement of
trust estates of deceased Indians who
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die possessed of trust property; how-
ever, these rules do not apply to the re-
stricted property of deceased Indians of
the Five Civilized Tribes, deceased
Osage Indians, and members of any
tribe organized under 25 U.S.C. 476, to
the extent that the constitution, by-
laws or charter of each tribe may be in-
consistent with this subpart. Included
within §§4.300 through 4.308 are supple-
mental procedural rules applicable to
determinations as to tribal purchase of
certain property interests of decedents
under special laws applicable to par-
ticular tribes. Included within §§4.330
through 4.340 are procedural rules ap-
plicable to appeals to the Board of In-
dian Appeals from administrative ac-
tions or decisions issued by the Bureau
of Indian Affairs as set forth in §4.330.
Except as limited by the provisions
herein, the rules in subparts A and B of
this part apply to these proceedings.

§4.201 Definitions.

As used in this subpart:

Agency means the agency office or
any other designated office in BIA hav-
ing jurisdiction over trust or restricted
property and money. This term also
means any office of a tribe which has
contracted or compacted the BIA pro-
bate function under 256 U.S.C. 450f or
458cc.

Attorney decision maker means an at-
torney with BIA who reviews a probate
package, determines heirs, approves
wills and beneficiaries of the will, de-
termines creditors’ claims, and issues a
written decision to the extent author-
ized by 25 CFR part 15.

Beneficiary means any individual who
receives trust or restricted property or
money in a decedent’s will.

BIA means the Bureau of Indian Af-
fairs within the Department of the In-
terior.

BIA deciding official means the offi-
cial with the delegated authority to
make a decision on a probate matter
pursuant to 256 CFR part 15, and may
include a BIA regional director, agency
superintendent, field representative, or
attorney decision maker.

Board means the Board of Indian Ap-
peals in the Office of Hearings and Ap-
peals, Office of the Secretary, author-
ized by the Secretary to hear, consider,
and determine finally for the Depart-
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ment appeals taken by aggrieved par-
ties from actions by OHA deciding offi-
cials on petitions for rehearing or re-
opening, and allowance of attorney
fees, and from actions of BIA officials
as provided in §4.1(b)(2).

Child or children includes an adopted
child or children.

Commissioner includes the Deputy
Commissioner of Indian Affairs and his
or her authorized representatives.

Day means a calendar day, unless
otherwise stated.

Decedent means a person who is de-
ceased.

Department means the Department of
the Interior.

Estate means the trust cash assets
and restricted or trust property owned
by the decedent at the time of his or
her death.

Heir means any individual who re-
ceives trust or restricted property or
money from a decedent in an intestate
proceeding.

IIM account means funds held in an
individual Indian monies account by
OTFM or a tribe performing this func-
tion under a contract or compact.

Intestate means the decedent died
without a will.

Minor means an individual who has
not reached the age of majority as de-
fined by the applicable tribal or state
law.

OHA deciding official means an em-
ployee of the Office of Hearings and Ap-
peals with the authority to make a de-
cision on a probate matter pursuant to
this subpart. The OHA deciding official
may be either an administrative law
judge appointed pursuant to the Ad-
ministrative Procedure Act, 5 U.S.C.
3105, or an Indian probate judge.

OTFM means the Office of Trust
Funds Management within the Office of
the Special Trustee for American Indi-
ans, Department of the Interior, or its
authorized representative.

Party in interest means any presump-
tive or actual heir, any beneficiary
under a will, any party asserting a
claim against a deceased Indian’s es-
tate, and any Tribe having a statutory
option to purchase interests of a dece-
dent.

Probate means the legal process by
which applicable tribal law, state law,
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or federal law that affects the distribu-
tion of the decedent’s estate is applied
to:

(1) Determine the heirs,

(2) Approve wills and determine bene-
ficiaries, and

(3) Transfer any funds or property
held in trust by the Secretary for a de-
cedent, or any restricted property of
the decedent, to the heirs, bene-
ficiaries, or other persons or entities.

Probate specialist means a BIA or trib-
al employee who is trained in Indian
probate matters.

Restricted property means real or per-
sonal property held by an Indian which
he or she cannot alienate or encumber
without the consent of the Secretary
or his or her authorized representative.
In this subpart, restricted property is
treated as if it were trust property. Ex-
cept with respect to §4.200, the term
“restricted property’ as used in this
subpart does not include the restricted
lands of the Five Civilized Tribes or
Osage Tribe of Indians.

Secretary means the Secretary of the
Interior or his or her authorized rep-
resentative.

Solicitor means the Solicitor of the
Department of the Interior or his or
her authorized representative.

Superintendent means the BIA Super-
intendent or other BIA officer having
jurisdiction over an estate, including
area field representatives or one hold-
ing equivalent authority.

Testate means the decedent executed
a will before his or her death.

Trust property means real or personal
property, or an interest therein, which
the United States holds in trust for the
benefit of an individual Indian.

Will or last will and testament means a
written testamentary document, in-
cluding any properly executed written
changes, called codicils, which was
signed by the decedent and was at-
tested by two disinterested adult wit-
nesses, that states who will receive the
decedent’s trust or restricted property.

§4.202 General authority of OHA de-
ciding officials.

An OHA deciding official will, except
as otherwise provided in §4.205(b) and
25 CFR 15.203 and 15.206, determine the
heirs of any Indian who dies intestate
possessed of trust property; approve or
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disapprove the will of a deceased In-
dian disposing of trust property; accept
or reject any full or partial renunci-
ation of interest in both testate and in-
testate proceedings; allow or disallow
creditors’ claims against the estate of
a deceased Indian; and decree the dis-
tribution of trust property to heirs and
devisees, including the partial distribu-
tion to known heirs or devisees where
one or more potential heirs or devisees
are missing but not presumed dead,
after attributing to and setting aside
for such missing person or persons the
share or shares such person or persons
would be entitled to if living. An OHA
deciding official will determine the
right of a tribe to take any inherited
interest and the fair market value of
the interest taken in appropriate cases
as provided by statute. He or she will
review each case de novo, hold hearings
as necessary or appropriate, and issue
decisions in matters appealed from de-
cisions of BIA deciding officials. Ad-
ministrative law judges will also hold
hearings and issue recommended deci-
sions in matters referred to them by
the Board in the Board’s consideration
of appeals from administrative actions
of BIA officials.

DETERMINATION OF HEIRS; APPROVAL OF
WILLS; SETTLEMENT OF INDIAN TRUST
ESTATES

SOURCE: 66 FR 67656, Dec. 31, 2001, unless
otherwise noted.

§4.203 Determination as to non-
existent persons and other irreg-
ularities of allotments.

(a) An OHA deciding official will hear
and determine whether trust patents
covering allotments of land were issued
to nonexistent persons, and whether
more than one trust patent covering
allotments of land had been issued to
the same person under different names
and numbers or through other errors in
identification.

(b) If an OHA deciding official deter-
mines under paragraph (a) of this sec-
tion that a trust patent issued to an
existing person and/or that separate
persons received the allotments under
consideration and any one of them is
deceased, without having had his or her
estate probated, the OHA deciding offi-
cial must proceed as provided in §4.202.
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(c) If an OHA deciding official deter-
mines under paragraph (a) of this sec-
tion that a person did not exist or that
more than one allotment was issued to
the same person, the OHA deciding offi-
cial must issue a decision to that ef-
fect, giving notice thereof to parties in
interest as provided in §4.240(b).

§4.204 Presumption of death.

(a) An OHA deciding official will re-
ceive evidence on and determine the
issue of whether any person, by reason
of unexplained absence, is to be pre-
sumed dead.

(b) If an OHA deciding official deter-
mines that an Indian person possessed
of trust property is to be presumed
dead, the OHA deciding official must
proceed as provided in §4.202.

§4.205 Escheat.

An OHA deciding official will deter-
mine whether any Indian holder of
trust property died intestate without
heirs and—

(a) With respect to trust property
other than on the public domain, order
the escheat of such property in accord-
ance with 25 U.S.C. 373a.

(b) With respect to trust property on
the public domain, submit to the Board
of Indian Appeals the records thereon,
together with recommendations as to
the disposition of said property under
25 U.S.C. 373b.

§4.206 Determinations of nationality
or citizenship and status affecting
character of land titles.

In cases where the right and duty of
the Government to hold property in
trust depends thereon, an OHA decid-
ing official will determine the nation-
ality or citizenship, or the Indian or
non-Indian status, of heirs or devisees,
or whether Indian heirs or devisees of
U.S. citizenship are of a class as to
whose property the Government’s su-
pervision and trusteeship have been
terminated in current probate pro-
ceedings or in completed estates after
reopening such estates under, but with-
out regard to the 3-year limit set forth
in §4.242.

§4.207 Compromise settlement.

(a) If during the course of the probate
of an estate it develops that an issue
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between contending parties is of such
nature as to be substantial, and it fur-
ther appears that such issue may be
settled by agreement preferably in
writing by the parties in interest to
their advantage and to the advantage
of the United States, such an agree-
ment may be approved by the OHA de-
ciding official upon findings that:

(1) All parties to the compromise are
fully advised as to all material facts;

(2) All parties to the compromise are
fully cognizant of the effect of the
compromise upon their rights; and

(3) It is in the best interest of the
parties to settle rather than to con-
tinue litigation.

(b) In considering the proposed set-
tlement, the OHA deciding official may
take and receive evidence as to the re-
spective values of specific items of
property. Superintendents and irriga-
tion project engineers must supply all
necessary information concerning any
liability or lien for payment of irriga-
tion construction and of irrigation op-
eration and maintenance charges.

(c) Upon an affirmative determina-
tion as to all three points specified, the
OHA deciding official will issue such
final order of distribution in the settle-
ment of the estate as is necessary to
approve the same and to accomplish
the purpose and spirit of the settle-
ment. Such order will be construed as
any other order of distribution estab-
lishing title in heirs and devisees and
will not be construed as a partition or
sale transaction within the provisions
of 26 CFR part 152. If land titles are to
be transferred, the necessary deeds
must be prepared and executed at the
earliest possible date. Upon failure or
refusal of any party in interest to exe-
cute and deliver any deed necessary to
accomplish the settlement, the OHA
deciding official will settle the issues
and enter an order as if no agreement
had been attempted.

(d) OHA deciding officials are author-
ized to approve all deeds or convey-
ances necessary to accomplish a settle-
ment under this section.

§4.208 Renunciation of interest.

Any person 21 years or older, whether
of Indian descent or not, may renounce
intestate succession or devise of trust
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or restricted property, wholly or par-
tially (including the retention of a life
estate), by filing a signed and acknowl-
edged declaration of such renunciation
with the OHA deciding official prior to
entry of the final order by the OHA de-
ciding official. No interest in the prop-
erty so renounced is considered to have
vested in the heir or devisee and the re-
nunciation is not considered a transfer
by gift of the property renounced, but
the property so renounced passes as if
the person renouncing the interest has
predeceased the decedent. A renunci-
ation filed in accordance herewith will
be considered accepted when imple-
mented in an order by an OHA deciding
official and will be irrevocable there-
after. All disclaimers or renunciations
heretofore filed with and implemented
in an order by an OHA deciding official
are hereby ratified as valid and effec-
tive.

COMMENCEMENT OF PROBATE
PROCEEDINGS

SOURCE: 66 FR 67656, Dec. 31, 2001, unless
otherwise noted.

§4.210 Commencement of probate.

The probate of a trust estate before
an OHA deciding official will com-
mence when the probate specialist or
BIA deciding official files with the
OHA deciding official all information
shown in the records relative to the
family of the deceased and his or her
property. The information must in-
clude the complete probate package de-
scribed in 25 CFR 15.104 and 15.202 and
any other relevant information. The
agency or BIA deciding official must
promptly transmit to the OHA deciding
official any creditor’s or other claims
that are received after the case is
transmitted to the OHA deciding offi-
cial, for a determination of their time-
liness, validity, priority, and allowance
under §§4.250 and 4.251.

§4.211 Notice.

(a) An OHA deciding official may re-
ceive and hear evidence at a hearing to
determine the heirs of a deceased In-
dian or probate his or her will only
after the OHA deciding official has
caused notice of the time and place of
the hearing to be posted at least 20
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days prior to the hearing date in five or
more conspicuous places in the vicinity
of the designated place of hearing, and
the OHA deciding official may cause
postings in such other places and res-
ervations as he or she deems appro-
priate. A certificate showing the date
and place of posting must be signed by
the person or official who performs the
act.

(b) The OHA deciding official must
serve or cause to be served a copy of
the notice on each party in interest
known to the OHA deciding official and
on each attesting witness if a will is of-
fered:

(1) By personal service in sufficient
time in advance of the date of the hear-
ing to enable the person served to at-
tend the hearing; or

(2) By mail, addressed to the person
at his or her last known address, in suf-
ficient time in advance of the date of
the hearing to enable the addressee
served to attend the hearing. The OHA
deciding official must cause a certifi-
cate, as to the date and manner of such
mailing, to be made on the record copy
of the notice.

(c) All parties in interest, known and
unknown, including creditors, will be
bound by the decision based on such
hearing if they lived within the vicin-
ity of any place of posting during the
posting period, whether they had ac-
tual notice of the hearing or not. As to
those not within the vicinity of the
place of posting, a rebuttable presump-
tion of actual notice will arise upon
the mailing of such notice at a reason-
able time prior to the hearing, unless
the said notice is returned by the post-
al service to the office of the OHA de-
ciding official unclaimed by the ad-
dressee.

(d) Tribes to be charged with notice
of death and probate. When a record re-
veals that a Tribe has a statutory op-
tion to purchase interests of a dece-
dent, such Tribe must be notified of the
pendency of a proceeding by the the
OHA deciding official having probate
jurisdiction in such proceeding, and the
certificate of mailing of notice of pro-
bate hearing or of a final decision in
probate to the Tribe at its record ad-
dress will be conclusive evidence for all
purposes that the Tribe had notice of
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decedent’s death and notice of the
pendency of the probate proceedings.

§4.212 Contents of notice.

(a) In the notice of hearing, the OHA
deciding official must specify that at
the stated time and place the OHA de-
ciding official will take testimony to
determine the heirs of the deceased
person (naming him or her) and, if a
will is offered for probate, testimony as
to the validity of the will describing it
by date. The notice must name all
known presumptive heirs of the dece-
dent, and, if a will is offered for pro-
bate, the beneficiaries under such will
and the attesting witnesses to the will.
The notice must cite this subpart as
the authority and jurisdiction for hold-
ing the hearing, and must inform all
persons having an interest in the es-
tate of the decedent, including persons
having claims or accounts against the
estate, to be present at the hearing or
their rights may be lost by default.

(b) The notice must state further
that the hearing may be continued to
another time and place. A continuance
may be announced either at the origi-
nal hearing by the OHA deciding offi-
cial or by an appropriate notice posted
at the announced place of hearing on or
prior to the announced hearing date
and hour.

DEPOSITIONS, DISCOVERY, AND
PREHEARING CONFERENCE

SOURCE: 66 FR 67656, Dec. 31, 2001, unless
otherwise noted.

§4.220 Production of documents for
inspection and copying.

(a) At any stage of the proceeding
prior to the conclusion of the hearing,
a party in interest may make a written
demand, a copy to be filed with the
OHA deciding official, upon any other
party to the proceeding or upon a cus-
todian of records on Indians or their
trust property, to produce for inspec-
tion and copying or photographing, any
documents, papers, records, letters,
photographs, or other tangible things
not privileged, relevant to the issues
which are in the other party’s or
custodian’s possession, custody, or con-
trol. Upon failure of prompt compli-
ance, the OHA deciding official may
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issue an appropriate order upon a peti-
tion filed by the requesting party. At
any time prior to closing the record,
the OHA deciding official upon his or
her own motion, after notice to all par-
ties, may issue an order to any party in
interest or custodian of records for the
production of material or information
not privileged, and relevant to the
issues.

(b) Custodians of official records will
furnish and reproduce documents, or
permit their reproduction, in accord-
ance with the rules governing the cus-
tody and control thereof.

§4.221 Depositions.

(a) Stipulation. Depositions may be
taken upon stipulation of the parties.
Failing an agreement therefor, deposi-
tions may be ordered under paragraphs
(b) and (c¢) of this section.

(b) Application for taking deposition.
When a party in interest files a written
application, the OHA deciding official
may at any time thereafter order the
taking of the sworn testimony of any
person by deposition upon oral exam-
ination for the purpose of discovery or
for use as evidence at a hearing. The
application must be in writing and
must set forth:

(1) The name and address of the pro-
posed deponent;

(2) The name and address of that per-
son, qualified under paragraph (d) of
this section to take depositions, before
whom the proposed examination is to
be made;

(3) The proposed time and place of
the examination, which must be at
least 20 days after the date of the filing
of the application; and

(4) The reasons why such deposition
should be taken.

(c) Order for taking deposition. If after
examination of the application the
OHA deciding official determines that
the deposition should be taken, he or
she will order its taking. The order
must be served upon all parties in in-
terest and must state:

(1) The name of the deponent;

(2) The time and place of the exam-
ination which must not be less than 15
days after the date of the order except
as stipulated otherwise; and

(3) The name and address of the offi-
cer before whom the examination is to
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be made. The officer and the time and
place need not be the same as those re-
quested in the application.

(d) Qualifications of officer. The depo-
nent must appear before the OHA de-
ciding official or before an officer au-
thorized to administer oaths by the law
of the United States or by the law of
the place of the examination.

(e) Procedure on examination. The de-
ponent must be examined under oath
or affirmation and must be subject to
cross-examination. The testimony of
the deponent must be recorded by the
officer or someone in the officer’s pres-
ence. An applicant who requests the
taking of a person’s deposition must
make his or her own arrangements for
payment of any costs incurred.

(f) Submission to witness; changes; sign-
ing. When the testimony is fully tran-
scribed, the deposition must be sub-
mitted to the deponent for examina-
tion and must be read to or by him or
her, unless such examination and read-
ing are waived by the deponent or by
all other parties in interest. Any
changes in form or substance which the
deponent desires to make must be en-
tered upon the deposition by the officer
with a statement of the reasons given
by the deponent for making them. The
deposition must then be signed by the
deponent, unless the parties in interest
by stipulation waive the signing, or the
witness is ill or cannot be found or re-
fuses to sign. If the deposition is not
signed by the deponent, the officer
must sign it and state on the record
the fact of the waiver, or of the illness
or absence of the deponent or the fact
of the refusal to sign together with the
reason, if any, given therefor; the depo-
sition may then be used as fully as
though signed, unless the OHA deciding
official holds that the reason given for
refusal to sign requires rejection of the
deposition in whole or in part.

(g) Certificates by officer. The officer
must certify on the deposition that the
deponent was duly sworn by the officer
and that the deposition is a true record
of the deponent’s testimony. The offi-
cer must then securely seal the deposi-
tion, together with two copies thereof,
in an envelope and must personally de-
liver or mail the same by certified or
registered mail to the OHA deciding of-
ficial.
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(h) Use of depositions. A deposition or-
dered and taken in accord with the pro-
visions of this section may be used in a
hearing if the OHA deciding official
finds that the witness is absent and
that his or her presence cannot be
readily obtained, that the evidence is
otherwise admissible, and that cir-
cumstances exist that make it desir-
able in the interest of fairness to allow
the deposition to be used. If a deposi-
tion has been taken, and the party in
interest on whose application it was
taken refuses to offer the deposition, or
any part thereof, in evidence, any
other party in interest or the OHA de-
ciding official may introduce the depo-
sition or any portion thereof on which
he or she wishes to rely.

§4.222 Written interrogatories; admis-
sion of facts and documents.

At any time prior to a hearing and in
sufficient time to permit answers to be
filed before the hearing, a party in in-
terest may serve upon any other party
in interest written interrogatories and
requests for admission of facts and doc-
uments. A copy of such interrogatories
and requests must be filed with the
OHA deciding official. Such interrog-
atories and requests for admission
must be drawn with the purpose of de-
fining the issues in dispute between the
parties and facilitating the presen-
tation of evidence at the hearing. An-
swers must be served upon the party
propounding the written interrog-
atories or requesting the admission of
facts and documents within 30 days
from the date of service of such inter-
rogatories or requests, or within such
other period of time as may be agreed
upon by the parties or prescribed by
the OHA deciding official. A copy of
the answer must be filed with the OHA
deciding official. Within 10 days after
written interrogatories are served upon
a party, that party may serve cross-in-
terrogatories for answer by the witness
to be interrogated.

§4.223 Objections to and limitations
on production of documents, depo-
sitions, and interrogatories.

The OHA deciding official, upon mo-
tion timely made by any party in in-
terest, proper notice, and good cause
shown, may direct that proceedings
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under §§4.220, 4.221, and 4.222 may be
conducted only under, and in accord-
ance with, such limitation as he or she
deems necessary and appropriate as to
documents, time, place, and scope. The
OHA deciding official may act on his or
her own motion only if undue delay,
dilatory tactics, and unreasonable de-
mands are made so as to delay the or-
derly progress of the proceeding or
cause unacceptable hardship upon a
party or witness.

§4.224 Failure to comply with orders.

In the event of the failure of a party
to comply with a request for the pro-
duction of a document under §4.220; or
on the failure of a party to appear for
examination under §4.221 or on the fail-
ure of a party to respond to interrog-
atories or requests for admissions
under §4.222; or on the failure of a
party to comply with an order of the
OHA deciding official issued under
§4.223 without, in any of such events,
showing an excuse or explanation satis-
factory to the OHA deciding official for
such failure, the OHA deciding official
may:

(a) Decide the fact or issue relating
to the material requested to be pro-
duced, or the subject matter of the
probable testimony, in accordance with
the claims of the other party in inter-
est or in accordance with other evi-
dence available to the OHA deciding of-
ficial; or

(b) Make such other ruling as the
OHA deciding official determines just
and proper.

§4.225 Prehearing conference.

The OHA deciding official may, upon
his or her own motion or upon the re-
quest of any party in interest, call
upon the parties to appear for a con-
ference to:

(a) Simplify or clarify the issues;

(b) Obtain stipulations, admissions,
agreements on documents, under-
standings on matters already of record,
or similar agreements which will avoid
unnecessary proof;

(¢) Limit the number of expert or
other witnesses in avoidance of exces-
sively cumulative evidence;

(d) Effect possible agreement dis-
posing of all or any of the issues in dis-
pute; and
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(e) Resolve such other matters as
may simplify and shorten the hearing.

HEARINGS

SOURCE: 66 FR 67656, Dec. 31, 2001, unless
otherwise noted.

§4.230 Authority and duties of the
OHA deciding official.

The authority of the OHA deciding
official in all hearings in estate pro-
ceedings includes, but is not limited to
authority:

(a) To administer oaths and affirma-
tions;

(b) To issue subpoenas under the pro-
visions of 25 U.S.C. 374 upon his or her
own initiative or within his or her dis-
cretion upon the request of any party
in interest, to any person whose testi-
mony he or she believes to be material
to a hearing. Upon the failure or re-
fusal of any person upon whom a sub-
poena has been served to appear at a
hearing or to testify, the OHA deciding
official may file a petition in the ap-
propriate U.S. District Court for the
issuance of an order requiring the ap-
pearance and testimony of the witness:

(c) To permit any party in interest to
cross-examine any witness;

(d) To appoint a guardian ad litem to
represent any minor or incompetent
party in interest at hearings;

(e) To rule upon offers of proof and
receive evidence;

(f) To take and cause depositions to
be taken and to determine their scope;
and

(g) To otherwise regulate the course
of the hearing and the conduct of wit-
nesses, parties in interest, and attor-
neys at law appearing therein.

§4.231 Hearings.

(a) All testimony in Indian probate
hearings must be under oath and must
be taken in public except in those cir-
cumstances which in the opinion of the
OHA deciding official justify all but
parties in interest to be excluded from
the hearing.

(b) The proceedings of hearings must
be recorded verbatim.

(c) The record must include a show-
ing of the names of all parties in inter-
est and of attorneys who attended such
hearing.
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§4.232 Evidence;
bility.

(a) Parties in interest may offer at a
hearing such relevant evidence as they
deem appropriate under the generally
accepted rules of evidence of the State
in which the evidence is taken, subject
to the OHA deciding official’s super-
vision as to the extent and manner of
presentation of such evidence.

(b) The OHA deciding official may
admit letters or copies thereof, affida-
vits, or other evidence not ordinarily
admissible under the generally accept-
ed rules of evidence, the weight to be
attached to evidence presented in any
particular form being within the dis-
cretion of the OHA deciding official,
taking into consideration all the cir-
cumstances of the particular case.

(c) Stipulations of fact and stipula-
tions of testimony that would be given
by witnesses were such witnesses
present, agreed upon by the parties in
interest, may be used as evidence at
the hearing.

(d) The OHA deciding official may in
any case require evidence in addition
to that offered by the parties in inter-
est.

form and admissi-

§4.233 Proof of wills, codicils, and rev-
ocations.

(a) Self-proved wills. A will executed
as provided in §4.260 may, at the time
of its execution, be made self-proved,
and testimony of the witnesses in the
probate thereof may be made unneces-
sary by the affidavits of the testator
and attesting witnesses, made before
an officer authorized to administer
oaths, such affidavits to be attached to
such will and to be in form and con-
tents substantially as follows:

State of County of
ss. I, , being first duly sworn, on
oath, depose and say: That I am an
(enrolled or unenrolled) member of the
Tribe of Indians in the State of
; that on the day of s
19 , I requested to prepare a
will for me; that the attached will was pre-
pared and I requested - and
to act as witnesses thereto; that
I declared to said witnesses that said instru-
ment was my last will and testament; that I
signed said will in the presence of both wit-
nesses and they signed the same as witnesses
in my presence and in the presence of each
other; that said will was read and explained
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to me (or read by me), after being prepared
and before I signed it and it clearly and accu-
rately expresses my wishes; and that I will-
ingly made and executed said will as my free
and voluntary act and deed for the purposes
therein expressed.

TESTATOR/TESTATRIX

We, and , each
being first duly sworn, on oath, depose and
state: That on the  day of , 19

a member of the Tribe of In-
dians of the State of , published and
declared the attached instrument to be his/
her last will and testament, signed the same
in the presence of both of us and requested
both of us to sign the same as witnesses; that
we, in compliance with his/her request,
signed the same as witnesses in his/her pres-
ence and in the presence of each other; that
said testator/testatrix was not acting under
duress, menace, fraud, or undue influence of
any person, so far as we could ascertain, and
in our opinion was mentally capable of dis-
posing of all his/her estate by will.

Witness

Witness

Subscribed and sworn to before me this

day of , 19 by testator/tes-
tatrix, and by and ;o at-

testing witnesses.

(Title)

If uncontested, a self-proved will may be ap-
proved and distribution ordered thereunder
with or without the testimony of any attest-
ing witness.

(b) Self-proved codicils and revocations.
A codicil to, or a revocation of, a will
may be made self-proved in the same
manner as provided in paragraph (a) of
this section with respect to a will.

(c) Will contest. If the approval of a
will, codicil thereto, or revocation
thereof is contested, the attesting wit-
nesses who are in the reasonable vicin-
ity of the place of hearing and who are
of sound mind must be produced and
examined. If none of the attesting wit-
nesses resides in the reasonable vicin-
ity of the place of hearing at the time
appointed for proving the will, the OHA
deciding official may admit the testi-
mony of other witnesses to prove the
testamentary capacity of the testator
and the execution of the will and, as
evidence of the execution, the OHA de-
ciding official may admit proof of the
handwriting of the testator and of the
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attesting witnesses, or of any of them.
The provisions of §4.232 are applicable
with respect to remaining issues.

§4.234 Witnesses,
fees.

Parties in interest who desire a wit-
ness to testify or an interpreter to
serve at a hearing must make their
own financial and other arrangements
therefor, and subpoenas will be issued
where necessary and proper. The OHA
deciding official may call witness and
interpreters and order payment out of
the estate assets of per diem, mileage,
and subsistence at a rate not to exceed
that allowed to witnesses called in the
U.S. District Courts. In hardship situa-
tions, the OHA deciding official may
order payment of per diem and mileage
for indispensable witnesses and inter-
preters called for the parties. In the
order for payment he or she must
specify whether such costs are to be al-
located and charged against the inter-
est of the party calling the witness or
against the estate generally. Costs of
administration so allowed will have a
priority for payment greater than that
for any creditor claims allowed. Upon
receipt of such order, the Super-
intendent must immediately initiate
payment of such sums from the estate
account, or if such funds are insuffi-
cient, then out of funds as they are re-
ceived in such account prior to closure
of the estate, with the proviso that
such costs must be paid in full with a
later allocation against the interest of
a party, if the OHA deciding official
has so ordered.

interpreters, and

§4.235 Supplemental hearings.

After the matter has been submitted
but prior to the time the OHA deciding
official has rendered his or her deci-
sion, the OHA deciding official may
upon his or her own motion or upon
motion of any party in interest sched-
ule a supplemental hearing if he or she
deems it necessary. The notice must
set forth the purpose of the supple-
mental hearing and must be served
upon all parties in interest in the man-
ner provided in §4.211. Where the need
for such supplemental hearing becomes
apparent during any hearing, the OHA
deciding official may announce the
time and place for such supplemental
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hearing to all those present and no fur-
ther notice need be given. In that event
the records must clearly show who was
present at the time of the announce-
ment.

§4.236 Record.

(a) After the completion of the hear-
ing, the OHA deciding official will
make up the official record containing:

(1) A copy of the posted public notice
of hearing showing the posting certifi-
cations;

(2) A copy of each notice served on
interested parties with proof of mail-
ing;

(3) The record of the evidence re-
ceived at the hearing, including any
transcript made of the testimony;

(4) Claims filed against the estate;

(5) Will and codicils, if any;

(6) Inventories and valuations of the
estate;

(7) Pleadings and briefs filed;

(8) Special or interim orders;

(9) Data for heirship finding and fam-
ily history;

(10) The decision and the notices
thereof; and

(11) Any other material or documents
deemed material by the OHA deciding
official.

(b) The OHA deciding official must
lodge the original record with the des-
ignated Land Titles and Records Office
in accordance with 25 CFR part 150. A
duplicate copy must be lodged with the
Superintendent originating the pro-
bate. A partial record may also be fur-
nished to the Superintendents of other
affected agencies. In those cases in
which a hearing transcript has not
been prepared, the verbatim recording
of the hearing must be retained in the
office of the OHA deciding official
issuing the decision until the time al-
lowed for rehearing or appeal has ex-
pired. In cases in which a transcript is
not prepared, the original record re-
turned to the Land Titles and Records
Office must contain a statement indi-
cating no transcript was prepared.

DECISIONS

SOURCE: 66 FR 67656, Dec. 31, 2001, unless
otherwise noted.
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§4.240 Decision of the OHA deciding
official and notice thereof.

(a) The OHA deciding official must
decide the issues of fact and law in-
volved in the proceedings and must in-
corporate the following in his or her
decision:

(1) In all cases, the names, birth
dates, relationships to the decedent,
and shares of heirs with citations to
the law of descent and distribution in
accordance with which the decision is
made; or the fact that the decedent
died leaving no legal heirs.

(2) In testate cases, (i) approval or
disapproval of the will with construc-
tion of its provisions, (ii) the names
and relationship to the testator of all
beneficiaries and a description of the
property which each is to receive;

(3) Allowance or disallowance of
claims against the estate;

(4) Whether heirs or devisees are non-
Indian, exclusively alien Indians, or In-
dians whose property is not subject to
Federal supervision.

(5) A determination of any rights of
dower, curtesy or homestead which
may constitute a burden upon the in-
terest of the heirs.

(b) When the OHA deciding official
issues a decision, he or she must issue
a notice thereof to all parties who have
or claim any interest in the estate and
must mail a copy of said notice, to-
gether with a copy of the decision to
the Superintendent and to each party
in interest simultaneously. The deci-
sion will not become final and no dis-
tribution may be made thereunder
until the expiration of the 60 days al-
lowed for the filing of a petition for re-
hearing by aggrieved parties as pro-
vided in §4.241.

§4.241 Rehearing.

(a) Any person aggrieved by the deci-
sion of the OHA deciding official may,
within 60 days after the date on which
notice of the decision is mailed to the
interested parties, file with the OHA
deciding official a written petition for
rehearing. Such petition must be under
oath and must state specifically and
concisely the grounds upon which it is
based. If the petition is based on newly-
discovered evidence, it must be accom-
panied by affidavits or declarations of
witnesses stating fully what the new

75

§4.241

testimony is to be. It must also state
justifiable reasons for the failure to
discover and present that evidence,
tendered as new, at the hearings held
prior to the issuance of the decision.
The OHA deciding official, upon receiv-
ing a petition for rehearing, must
promptly forward a copy to the Super-
intendent. The Superintendent must
not initiate payment of claims or dis-
tribute the estate while such petition
is pending, unless otherwise directed
by the OHA deciding official.

(b) If proper grounds are not shown,
or if the petition is not filed within the
time prescribed in paragraph (a) of this
section, the OHA deciding official will
issue an order denying the petition and
must set forth therein his or her rea-
sons therefor. The OHA deciding offi-
cial must furnish copies of such order
to the petitioner, the Superintendent,
and the parties in interest.

(c) If the petition appears to show
merit, the OHA deciding official must
cause copies of the petition and sup-
porting papers to be served on those
persons whose interest in the estate
might be adversely affected by the
granting of the petition. The OHA de-
ciding official must allow all persons
served a reasonable, specified time in
which to submit answers or legal briefs
in opposition to the petition. The OHA
deciding official will then reconsider,
with or without hearing as he or she
may determine, the issues raised in the
petition; he or she may adhere to the
former decision, modify or vacate it, or
make such further order as is war-
ranted.

(d) Upon entry of a final order the
OHA deciding official must lodge the
complete record relating to the peti-
tion with the title plant designated
under §4.236(b), and furnish a duplicate
record thereof to the Superintendent.

(e) Successive petitions for rehearing
are not permitted, and except for the
issuance of necessary orders nunc pro
tunc to correct clerical errors in the
decision, the jurisdiction of the OHA
deciding official terminates upon the
issuance of a decision finally disposing
of a petition for rehearing. Nothing
herein will be construed as a bar to the
remand of a case by the Board for fur-
ther hearing or rehearing after appeal.
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(f) At the time the final decision is
entered following the filing of a peti-
tion for rehearing, the OHA deciding
official must direct a notice of such ac-
tion with a copy of the decision to the
Superintendent and to the parties in
interest and must mail the same by
regular mail to the said parties at their
addresses of record.

(g) No distribution may be made
under such order for a period of 60 days
following the mailing of a notice of de-
cision pending the filing of a notice of
appeal by an aggrieved party as herein
provided.

§4.242 Reopening.

(a) Within a period of 3 years from
the date of a final decision issued by an
OHA deciding official or by the Board
but not thereafter except as provided
in §§4.203 and 4.206, any person claim-
ing an interest in the estate who had
no actual notice of the original pro-
ceedings and who was not on the res-
ervation or otherwise in the vicinity at
any time while the public notices of
the hearing were posted may file a pe-
tition in writing for reopening of the
case. Any such petition must be ad-
dressed to the OHA deciding official
and filed at his or her office. A copy of
such petition must be furnished also by
the petitioner to the Superintendent.
All grounds for the reopening must be
set forth fully. If based on alleged er-
rors of fact, all such allegations must
be under oath and supported by affida-
vits.

(b) If the OHA deciding official finds
that proper grounds are not shown, he
or she will issue an order denying the
petition and setting forth the reasons
for such denial. Copies of the OHA de-
ciding official’s decision must be
mailed to the petitioner, the Super-
intendent, and to those persons who
share in the estate.

(c) If the petition appears to show
merit, the OHA deciding official must
cause copies of the petition and all pa-
pers filed by the petitioner to be served
on those persons whose interest in the
estate might be adversely affected by
the granting of the petition. Such per-
sons may resist such petition by filing
answers, cross-petitions, or Dbriefs.
Such filings must be made within such
reasonable time periods as the OHA de-
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ciding official specifies. The OHA de-
ciding official will then reconsider,
with or without hearing as he or she
may determine, prior actions taken in
the case and may either adhere to,
modify, or vacate the original decision.
Copies of the OHA deciding official’s
decision must be mailed to the peti-
tioner, to all persons who received cop-
ies of the petition, and to the Super-
intendent.

(d) To prevent manifest error an OHA
deciding official may reopen a case
within a period of 3 years from the date
of the final decision, after due notice
on his or her own motion, or on peti-
tion of a BIA officer. Copies of the OHA
deciding official’s decision must be
mailed to all parties in interest and to
the Superintendent.

(e) The OHA deciding official may
suspend distribution of the estate or
the income therefrom during the pend-
ency of reopening proceedings by order
directed to the Superintendent.

(f) The OHA deciding official must
lodge the record made in disposing of a
reopening petition with the title plant
designated under §4.236(b) and must
furnish a duplicate record thereof to
the Superintendent.

(g) No distribution may be made
under a decision issued pursuant to
paragraph (b), (¢), or (d) of this section
for a period of 60 days following the
mailing of the copy of the decision as
therein provided, pending the filing of
a notice of appeal by an aggrieved
party.

(h) If a petition for reopening is filed
more than 3 years after the entry of a
final decision in a probate, it will be al-
lowed only upon a showing that a
manifest injustice will occur; that a
reasonable possibility exists for correc-
tion of the error; that the petitioner
had no actual notice of the original
proceedings; and that petitioner was
not on the reservation or otherwise in
the vicinity at any time while the pub-
lic notices were posted. A denial of
such petition may be made by the OHA
deciding official on the basis of the pe-
tition and available BIA records. No
such petition will be granted, however,
unless the OHA deciding official has
caused copies of the petition and all
other papers filed by the petitioner to
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be served on those persons whose inter-
est in the estate might be adversely af-
fected by the granting of the petition,
and after allowing such persons an op-
portunity to resist such petition by fil-
ing answers, cross petitions or briefs as
provided in paragraph (c) of this sec-
tion.

APPEALS FROM DECISIONS OF BIA
DECIDING OFFICIALS

§4.243 Appeals from BIA.

Any appeal filed pursuant to 25 CFR
part 15, subpart E, will be referred to
an OHA deciding official pursuant to
§4.210. The OHA deciding official will
review the merits of the case de novo
and conduct a hearing as necessary or
appropriate pursuant to the regula-
tions in this subpart. The BIA deciding
official must forward to the OHA decid-
ing official all documents and other
evidence upon which the BIA deciding
official’s decision was based.

CLAIMS

SOURCE: 66 FR 67656, Dec. 31, 2001, unless
otherwise noted.

§4.250 Filing and proof of creditor
claims; limitations.

(a) All claims against the estate of a
deceased Indian must be filed with the
agency

(i) Within 60 days from the date BIA
receives a certified copy of the death
certificate or other verification of the
decedent’s death under 256 CFR 15.101 or

(ii) Within 20 days from the date the
creditor is chargeable with notice of
the decedent’s death, whichever of
these dates is later.

(b) No claim will be paid from trust
or restricted assets when the OHA de-
ciding official is aware that the dece-
dent’s non-trust estate may be avail-
able to pay the claim.

(c) All claims must be filed in trip-
licate, itemized in detail as to dates
and amounts of charges for purchases
or services and dates and amounts of
payments on account. Such claims
must show the names and addresses of
all parties in addition to the decedent
from whom payment might be sought.
Each claim must be supplemented by
an affidavit, in triplicate, of the claim-
ant or someone in his or her behalf
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that the amount claimed is justly due
from the decedent, that no payments
have been made on the account which
are not credited thereon as shown by
the itemized statement, and that there
are no offsets to the knowledge of the
claimant.

(d) Claims for care may not be al-
lowed except upon clear and convincing
evidence that the care was given on a
promise of compensation and that com-
pensation was expected.

(e) A claim based on a written or oral
contract, express or implied, where the
claim for relief has existed for such a
period as to be barred by the State
laws at date of decedent’s death, can-
not be allowed.

(f) Claims sounding in tort not re-
duced to judgment in a court of com-
petent jurisdiction, and other unliqui-
dated claims not properly within the
jurisdiction of a probate forum, may be
barred from consideration by an in-
terim order from the OHA deciding of-
ficial.

(g) Claims of a State or any of its po-
litical subdivisions on account of social
security or old-age assistance pay-
ments will not be allowed.

§4.251 Priority of claims.

(a) Upon motion of the Super-
intendent or a party in interest, the
OHA deciding official may authorize
payment of the costs of administering
the estate as they arise and prior to
the allowance of any claims against
the estate.

(b) After the costs of administration,
the OHA deciding official may author-
ize payment of priority claims as fol-
lows:

(1) Claims for funeral expenses
(including the cemetery marker);

(2) Claims for medical expenses for
the last illness;

(3) Claims for nursing home or other
care facility expenses;

(4) Claims of an Indian tribe; and

(5) Claims reduced to judgment by a
court of competent jurisdiction.

(c) After the priority claims, the
OHA deciding official may authorize
payment of all remaining claims, re-
ferred to as general claims.

(d) The OHA deciding official has the
discretion to decide that part or all of
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an otherwise valid claim is unreason-
able, reduce the claim to a reasonable
amount, or disallow the claim in its en-
tirety.

(1) If a claim is reduced, the OHA de-
ciding official will order payment only
of the reduced amount.

(2) An OHA deciding official may re-
duce or disallow both priority claims
and general claims.

(e) If, as of the date of the hearing,
there is not enough money in the IIM
account to pay all claims, the OHA de-
ciding official will order payment of al-
lowed priority claims first, either in
the order identified in paragraph (b) of
this section or on a pro rata (reduced)
basis.

(f) If, as of the date of the hearing,
less than $1,000 remains in the IIM ac-
count after payment of priority claims
is ordered, the general claims may be
ordered paid on a pro rata basis or dis-
allowed in their entirety.

(g) The unpaid balance of any claims
will not be enforceable against the es-
tate after the estate is closed.

(h) Interest or penalties charged
against either priority or general
claims after the date of death will not
be paid.

§4.252 Property subject to claims.

Claims are payable from income from
the lands remaining in trust. Further,
except as prohibited by law, all trust
moneys of the deceased on hand or ac-
crued at time of death, including
bonds, unpaid judgments, and accounts
receivable, may be used for the pay-
ment of claims, whether the right,
title, or interest that is taken by an
heir, devisee, or legatee remains in or
passes out of trust.

WILLS

SOURCE: 66 FR 67656, Dec. 31, 2001, unless
otherwise noted.

§4.260 Making of a will; review as to
form; revocation.

(a) An Indian 18 years of age or over
and of testamentary capacity, who has
any right, title, or interest in trust
property, may dispose of such property
by a will executed in writing and at-
tested by two disinterested adult wit-
nesses.
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(b) When an Indian executes a will
and submits the same to the Super-
intendent, the Superintendent must
forward it to the Office of the Solicitor
for examination as to adequacy of
form, and for submission by the Office
of the Solicitor to the Superintendent
of any appropriate comments. The will,
codicil, or any replacement or copy
thereof, may be retained by the Super-
intendent at the request of the testator
or testatrix for safekeeping. A will
must be held in absolute confidence,
and no person other than the testator
may admit its existence or divulge its
contents prior to the death of the tes-
tator.

(c) The testator may, at any time
during his or her lifetime, revoke his or
her will by a subsequent will or other
writing executed with the same for-
malities as are required in the case of
the execution of a will, or by phys-
ically destroying the will with the in-
tention of revoking it. No will that is
subject to the regulations of this sub-
part will be deemed to be revoked by
operation of the law of any State.

§4.261 Anti-lapse provisions.

When an Indian testator devises or
bequeaths trust property to any of his
or her grandparents or to the lineal de-
scendant of a grandparent, and the dev-
isee or legatee dies before the testator
leaving lineal descendants, such de-
scendants will take the right, title, or
interest so given by the will per stir-
pes. Relationship by adoption is equiv-
alent to relationship by blood.

§4.262
life.

No person who has been finally con-
victed of feloniously causing the death
or taking the life of, or procuring an-
other person to take the life of, the tes-
tator, may take directly or indirectly
any devise or legacy under deceased’s
will. All right, title, and interest exist-
ing in such a situation will vest and be
determined as if the person convicted
never existed, notwithstanding §4.261.

Felonious taking of testator’s

CUSTODY AND DISTRIBUTION OF ESTATES

SOURCE: 66 FR 67656, Dec. 31, 2001, unless
otherwise noted.
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§4.270 Custody and control of trust es-
tates.

The Superintendent may assume cus-
tody or control of all tangible trust
personal property of a deceased Indian,
and the Superintendent may take such
action, including sale thereof, as in his
or her judgment is necessary for the
benefit of the estate, the heirs,
legatees, and devisees, pending entry of
the decision provided for in 25 CFR
15.311 or in §§4.240, 4.241, or 4.312. All
expenses, including expenses of round-
up, branding, care, and feeding of live-
stock, are chargeable against the es-
tate and may be paid from those funds
of the deceased that are under the De-
partment’s control, or from the pro-
ceeds of a sale of the property or a part
thereof. If an OHA deciding official or
BIA deciding official has been assigned
to adjudicate the estate, his or her ap-
proval is required prior to such pay-
ment.

§4.271 Omitted property.

(a) When, subsequent to the issuance
of a decision under §4.240 or §4.312, it is
found that trust property or interest
therein belonging to a decedent has not
been included in the inventory, the in-
ventory can be modified to include
such omitted property for distribution
pursuant to the original decision. Such
modification may be made either ad-
ministratively by the Commissioner or
by a modification order prepared by
him or her for the approval and signa-
ture of the OHA deciding official. Cop-
ies of such modifications must be fur-
nished to the Superintendent and to all
those persons who share in the estate.

(b) When the property to be included
takes a different line of descent from
that shown in the original decision, the
Commissioner must notify the OHA de-
ciding official who will proceed to hold
a hearing if necessary and will issue a
decision under §4.240. The record of any
such proceeding must be lodged with
the title plant designated under
§4.236(b).

§4.272 Improperly included property.

(a) When, subsequent to a decision
under §4.240 or §4.312, it is found that
property has been improperly included
in the inventory of an estate, the in-
ventory must be modified to eliminate
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such property. A petition for modifica-
tion may be filed by the Super-
intendent of the Agency where the
property is located, or by any party in
interest.

(b) The OHA deciding official will re-
view the record of the title upon which
the modification is to be based, and
enter an appropriate decision. If the de-
cision is entered without a hearing, the
OHA deciding official must give notice
of his or her action to all parties whose
rights are adversely affected allowing
them 60 days in which to show cause
why the decision should not then be-
come final.

(c) Where appropriate the OHA decid-
ing official may conduct a hearing at
any stage of the modification pro-
ceeding. Any such hearing must be
scheduled and conducted in accordance
with the rules of this subpart. The OHA
deciding official will enter a final deci-
sion based on his or her findings, modi-
fying or refusing to modify the prop-
erty inventory, and his or her decision
will become final at the end of 60 days
from the date it is mailed unless a no-
tice of appeal is filed by an aggrieved
party within such period. Notice of
entry of the decision must be given in
accordance with §4.240(b).

(d) A party aggrieved by the OHA de-
ciding official’s decision may appeal to
the Board pursuant to the procedures
in §§4.310 through 4.323.

(e) The record of all proceedings must
be lodged with the title plant des-
ignated under §4.236(b).

§4.273 Distribution of estates.

(a) Seventy-five days after a final
order has been issued, unless the Su-
perintendent has received a copy of a
petition for rehearing filed pursuant to
the requirements of §4.241(a) or a copy
of a notice of appeal filed pursuant to
the requirements of §4.320(b), he or she
must initiate payment of allowed
claims, distribution of the estate, and
all other actions required by the OHA
deciding official’s final order.

(b) The Superintendent must not ini-
tiate the payment of claims or dis-
tribution of the estate during the pend-
ency of proceedings under §4.241 or
§4.242, unless the OHA deciding official
orders otherwise in writing. The Board
may, at any time, authorize the OHA
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deciding official to issue interim orders
for payment of claims or for partial
distribution during the pendency of
proceedings on appeal.

MISCELLANEOUS

SOURCE: 66 FR 67656, Dec. 31, 2001, unless
otherwise noted.

§4.281 Claims for attorney fees.

(a) Attorneys representing Indians in
proceedings under these regulations
may be allowed fees therefor by the
OHA deciding official. At the discre-
tion of the OHA deciding official, such
fees may be chargeable against the in-
terests of the party thus represented,
or where appropriate, they may be
taxed as a cost of administration. Peti-
tions for allowance of fees must be
filed prior to the close of the last hear-
ing and must be supported by such
proof as is required by the OHA decid-
ing official. In determining attorney
fees, consideration must be given to
the fact that the property of the dece-
dent is restricted or held in trust and
that it is the duty of the Department
to protect the rights of all parties in
interest.

(b) Nothing herein prevents an attor-
ney from petitioning for additional fees
to be considered at the disposition of a
petition for rehearing and again after
an appeal on the merits. An order al-
lowing an attorney’s fees is subject to
a petition for rehearing and to an ap-
peal.

§4.282

Minors and other legal incompetents
who are parties in interest must be rep-
resented at all hearings by legally ap-
pointed guardians, or by guardians ad
litem appointed by the OHA deciding
official.

Guardians for incompetents.

TRIBAL PURCHASE OF INTERESTS UNDER
SPECIAL STATUTES

SOURCE: 66 FR 67656, Dec. 31, 2001, unless
otherwise noted.

§4.300 Authority and scope.

(a) The rules and procedures set forth
in §§4.300 through 4.308 apply only to
proceedings in Indian probate which re-
late to the tribal purchase of a dece-
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dent’s interests in trust and restricted
land as provided by:

(1) The Act of December 31, 1970 (Pub.
L. 91-627; 84 Stat. 1874; 25 U.S.C. 607
(1976)), amending section 7 of the Act of
August 9, 1946 (60 Stat. 968), with re-
spect to trust or restricted land within
the Yakima Reservation or within the
area ceded by the Treaty of June 9, 1855
(12 Stat. 1951);

(2) The Act of August 10, 1972 (Pub. L.
92-377; 86 Stat. 530), with respect to
trust or restricted land within the
Warm Springs Reservation or within
the area ceded by the Treaty of June
25, 18565 (12 Stat. 37); and

(3) The Act of September 29, 1972
(Pub. L. 92-443; 86 Stat. 744), with re-
spect to trust or restricted land within
the Nez Perce Indian Reservation or
within the area ceded by the Treaty of
June 11, 1855 (12 Stat. 957).

(b)(1) In the exercise of probate au-
thority, an OHA deciding official will
determine:

(i) The entitlement of a tribe to pur-
chase a decedent’s interests in trust or
restricted land under the statutes;

(ii) The entitlement of a surviving
spouse to reserve a life estate in one-
half of the surviving spouse’s interests
which have been purchased by a tribe;
and

(iii) The fair market value of such in-
terests, including the value of any life
estate reserved by a surviving spouse.

(2) In the determination under para-
graph (b)(1) of this section of the enti-
tlement of a tribe to purchase the in-
terests of an heir or devisee, the issues
of

(i) Enrollment or refusal of the tribe
to enroll a specific individual and

(ii) Specification of blood quantum,
where pertinent, will be determined by
the official tribal roll which is binding
upon the OHA deciding official. For
good cause shown, the OHA deciding of-
ficial may stay the probate proceeding
to permit an aggrieved party to pursue
an enrollment application, grievance,
or appeal through the established pro-
cedures applicable to the tribe.

§4.301 Valuation report.

(a) In all probates, at the earliest
possible stage of the proceeding before
issuance of a probate decision, the BIA
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must furnish a valuation of the dece-
dent’s interests when the record re-
veals to the Superintendent:

(1) That the decedent owned interests
in land located on one or more of those
reservations designated in §4.300 and

(2) That any one or more of the prob-
able heirs or devisees, who may become
a distributee of such interests upon
completion of the probate proceeding,
is not enrolled in or does not have the
required blood quantum in the tribe of
the reservation where the land is lo-
cated to hold such interests against a
claim thereto made by the tribe. If
there is a surviving spouse whose inter-
ests may be subject to the tribal op-
tion, the valuation must include the
value of a life estate based on the life
of the surviving spouse in one half of
such interests. The valuation must be
made on the basis of the fair market
value of the property, including fixed
improvements, as of the date of dece-
dent’s death.

(b) BIA must submit the valuation
report in the probate package sub-
mitted to the OHA deciding official. In-
terested parties may examine and
copy, at their expense, the valuation
report at the office of the Super-
intendent or the OHA deciding official.

§4.302 Conclusion of probate and trib-
al exercise of statutory option.

(a) Conclusion of probate; findings in
the probate decision. When a decedent
is shown to have owned land interests
in any one or more of the reservations
mentioned in the statutes enumerated
in §4.300, the probate proceeding rel-
ative to the determination of heirs, ap-
proval or disapproval of a will, and the
claims of creditors will first be con-
cluded as final for the Department in
accordance with §§4.200 through 4.282
and §§4.310 through 4.323. This decision
will be referred to herein as the
“probate decision.” At the probate
hearing a finding must be made on the
record showing those interests in land,
if any, which are subject to the tribal
option. The finding must be reduced to
writing in the probate decision setting
forth the apparent rights of the tribe
as against affected heirs or devisees
and the right of a surviving spouse
whose interests are subject to the trib-
al option to reserve a life estate in one-
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half of such interests. If the finding is
that there are no interests subject to
the tribal option, the decision must so
state. A copy of the probate decision,
to which must be attached a copy of
the valuation report, must be distrib-
uted to all parties in interest in ac-
cordance with §§4.201 and 4.240.

(b) Tribal exercise of statutory op-
tion. A tribe may purchase all or a part
of the available interests specified in
the probate decision within 60 days
from the date of the probate decision
unless a petition for rehearing or a de-
mand for hearing has been filed in ac-
cordance with §4.304 or 4.305. If a peti-
tion for rehearing or a demand for
hearing has been filed, a tribe may pur-
chase all or a part of the available in-
terests specified in the probate deci-
sion within 20 days from the date of the
decision on rehearing or hearing,
whichever is applicable. A tribe may
not, however, claim an interest less
than the decedent’s total interest in
any one individual tract. The tribe
must file a written notice of purchase
with the Superintendent, together with
the tribe’s certification that copies
thereof have been mailed on the same
date to the OHA deciding official and
to the affected heirs or devisees. Upon
failure to timely file a notice of pur-
chase, the right to distribution of all
unclaimed interests will accrue to the
heirs or devisees.

§4.303 Notice by surviving spouse to
reserve a life estate.

When the heir or devisee whose inter-
ests are subject to the tribal option is
a surviving spouse, the spouse may re-
serve a life estate in one-half of such
interests. The spouse must file a writ-
ten notice to reserve with the Super-
intendent within 30 days after the tribe
has exercised its option to purchase the
interest in question, together with a
certification that copies thereof have
been mailed on the same date to the
OHA deciding official and the tribe.
Failure to timely file a notice to re-
serve a life estate will constitute a
waiver thereof.

§4.304 Rehearing.

Any party in interest aggrieved by
the probate decision may, within 60
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days from the date of the probate deci-
sion, file with the OHA deciding offi-
cial a written petition for rehearing in
accordance with §4.241.

§4.305 Hearing.

(a) Demand for hearing. Any party in
interest aggrieved by the exercise of
the tribal option to purchase the inter-
ests in question or the valuation of the
interests as set forth in the valuation
report may, within 60 days from the
date of the probate decision or 60 days
from the date of the decision on rehear-
ing, whichever is applicable, file with
the OHA deciding official a written de-
mand for hearing, together with a cer-
tification that copies thereof have been
mailed on the same date to the Super-
intendent and to each party in inter-
est; provided, however, that an ag-
grieved party will have at least 20 days
from the date the tribe exercises its op-
tion to purchase available interests to
file such a demand. The demand must
state specifically and concisely the
grounds upon which it is based.

(b) Notice; burden of proof. The OHA
deciding official will, upon receipt of a
demand for hearing, set a time and
place therefor and must mail notice
thereof to all parties in interest not
less than 30 days in advance; provided,
however, that such date must be set
after the expiration of the 60-day pe-
riod fixed for the filing of the demand
for hearing as provided in §4.305(a). At
the hearing, each party challenging the
tribe’s claim to purchase the interests
in question or the valuation of the in-
terests as set forth in the valuation re-
port will have the burden of proving his
or her position.

(c) Decision after hearing; appeal.
Upon conclusion of the hearing, the
OHA deciding official will issue a deci-
sion which determines all of the issues
including, but not limited to, a judg-
ment establishing the fair market
value of the interests purchased by the
tribe, including any adjustment thereof
made necessary by the surviving
spouse’s decision to reserve a life es-
tate in one-half of the interests. The
decision must specify the right of ap-
peal to the Board of Indian Appeals
within 60 days from the date of the de-
cision in accordance with §§4.310
through 4.323. The OHA deciding offi-
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cial must lodge the complete record re-
lating to the demand for hearing with
the title plant as provided in §4.236(b),
furnish a duplicate record thereof to
the Superintendent, and mail a notice
of such action together with a copy of
the decision to each party in interest.

§4.306 Time for payment.

A tribe must pay the full fair market
value of the interests purchased, as set
forth in the valuation report or as de-
termined after hearing in accordance
with §4.3056, whichever is applicable,
within 2 years from the date of dece-
dent’s death or within 1 year from the
date of notice of purchase, whichever
comes later.

§4.307 Title.

Upon payment by the tribe of the in-
terests purchased, the Superintendent
must issue a certificate to the OHA de-
ciding official that this has been done
and file therewith such documents in
support thereof as the OHA deciding of-
ficial may require. The OHA deciding
official will then issue an order that
the United States holds title to such
interests in trust for the tribe, lodge
the complete record, including the de-
cision, with the title plant as provided
in §4.236(b), furnish a duplicate record
thereof to the Superintendent, and
mail a notice of such action together
with a copy of the decision to each
party in interest.

§4.308 Disposition of income.

During the pendency of the probate
and up to the date of transfer of title
to the United States in trust for the
tribe in accordance with §4.307, all in-
come received or accrued from the land
interests purchased by the tribe will be
credited to the estate.

CROSS REFERENCE: See 25 CFR part 2 for
procedures for appeals to Area Directors and
to the Commissioner of the Bureau of Indian
Affairs.

GENERAL RULES APPLICABLE TO PRO-
CEEDINGS ON APPEAL BEFORE THE IN-
TERIOR BOARD OF INDIAN APPEALS

SOURCE: 66 FR 67656, Dec. 31, 2001, unless
otherwise noted.
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§4.310 Documents.

(a) Filing. The effective date for filing
a notice of appeal or other document
with the Board during the course of an
appeal is the date of mailing or the
date of personal delivery, except that a
motion for the Board to assume juris-
diction over an appeal under 25 CFR
2.20(e) will be effective the date it is re-
ceived by the Board.

(b) Service. Notices of appeal and
pleadings must be served on all parties
in interest in any proceeding before the
Interior Board of Indian Appeals by the
party filing the notice or pleading with
the Board. Service must be accom-
plished upon personal delivery or mail-
ing. Where a party is represented in an
appeal by an attorney or other rep-
resentative authorized under 43 CFR
1.3, service of any document on the at-
torney or representative is service on
the party. Where a party is represented
by more than one attorney, service on
any one attorney is sufficient. The cer-
tificate of service on an attorney or
representative must include the name
of the party whom the attorney or rep-
resentative represents and indicate
that service was made on the attorney
or representative.

(c) Computation of time for filing and
service. Except as otherwise provided by
law, in computing any period of time
prescribed for filing and serving a doc-
ument, the day upon which the deci-
sion or document to be appealed or an-
swered was served or the day of any
other event after which a designated
period of time begins to run is not to
be included. The last day of the period
so computed is to be included, unless it
is a Saturday, Sunday, Federal legal
holiday, or other nonbusiness day, in
which event the period runs until the
end of the next day which is not a Sat-
urday, Sunday, Federal legal holiday,
or other nonbusiness day. When the
time prescribed or allowed is 7 days or
less, intermediate Saturdays, Sundays,
Federal legal holidays, and other non-
business days are excluded in the com-
putation.

(d) Extensions of time. (1) The time for
filing or serving any document except a
notice of appeal may be extended by
the Board.
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(2) A request to the Board for an ex-
tension of time must be filed within
the time originally allowed for filing.

(3) For good cause the Board may
grant an extension of time on its own
initiative.

(e) Retention of documents. All docu-
ments received in evidence at a hearing
or submitted for the record in any pro-
ceeding before the Board will be re-
tained with the official record of the
proceeding. The Board, in its discre-
tion, may permit the withdrawal of
original documents while a case is
pending or after a decision becomes
final upon conditions as required by
the Board.

§4.311 Briefs on appeal.

(a) The appellant may file an opening
brief within 30 days after receipt of the
notice of docketing. Appellant must
serve copies of the opening brief upon
all interested parties or counsel and
file a certificate with the Board show-
ing service upon the named parties. Op-
posing parties or counsel will have 30
days from receipt of appellant’s brief
to file answer briefs, copies of which
must be served upon the appellant or
counsel and all other parties in inter-
est. A certificate showing service of the
answer brief upon all parties or counsel
must be attached to the answer filed
with the Board.

(b) Appellant may reply to an an-
swering brief within 15 days from its
receipt. A certificate showing service
of the reply brief upon all parties or
counsel must be attached to the reply
filed with the Board. Except by special
permission of the Board, no other
briefs will be allowed on appeal.

(c) The BIA is considered an inter-
ested party in any proceeding before
the Board. The Board may request that
the BIA submit a brief in any case be-
fore the Board.

(d) An original only of each docu-
ment should be filed with the Board.
Documents should not be bound along
the side.

(e) The Board may also specify a date
on or before which a brief is due. Un-
less expedited briefing has been grant-
ed, such date may not be less than the
appropriate period of time established
in this section.



§4.312

§4.312 Decisions.

Decisions of the Board will be made
in writing and will set forth findings of
fact and conclusions of law. The deci-
sion may adopt, modify, reverse or set
aside any proposed finding, conclusion,
or order of a BIA official or an OHA de-
ciding official. Distribution of deci-
sions must be made by the Board to all
parties concerned. Unless otherwise
stated in the decision, rulings by the
Board are final for the Department and
must be given immediate effect.

§4.313 Amicus Curiae;
joinder motions.

(a) Any interested person or Indian
tribe desiring to intervene or to join
other parties or to appear as amicus
curiae or to obtain an order in an ap-
peal before the Board must apply in
writing to the Board stating the
grounds for the action sought. Permis-
sion to intervene, to join parties, to ap-
pear, or for other relief, may be grant-
ed for purposes and subject to limita-
tions established by the Board. This
section will be liberally construed.

(b) Motions to intervene, to appear as
amicus curiae, to join additional par-
ties, or to obtain an order in an appeal
pending before the Board must be
served in the same manner as appeal
briefs.

intervention;

§4.314 Exhaustion of administrative
remedies.

(a) No decision of an OHA deciding
official or a BIA official, which at the
time of its rendition is subject to ap-
peal to the Board, will be considered
final so as to constitute agency action
subject to judicial review under 5
U.S.C. 704, unless made effective pend-
ing decision on appeal by order of the
Board.

(b) No further appeal will lie within
the Department from a decision of the
Board.

(c) The filing of a petition for recon-
sideration is not required to exhaust
administrative remedies.

§4.315

(a) Reconsideration of a decision of
the Board will be granted only in ex-
traordinary circumstances. Any party
to the decision may petition for recon-
sideration. The petition must be filed

Reconsideration.
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with the Board within 30 days from the
date of the decision and must contain a
detailed statement of the reasons why
reconsideration should be granted.

(b) A party may file only one petition
for reconsideration.

(c) The filing of a petition will not
stay the effect of any decision or order
and will not affect the finality of any
decision or order for purposes of judi-
cial review, unless so ordered by the
Board.

§4.316 Remands from courts.

Whenever any matter is remanded
from any federal court to the Board for
further proceedings, the Board will ei-
ther remand the matter to an OHA de-
ciding official or to the BIA, or to the
extent the court’s directive and time
limitations will permit, the parties
will be allowed an opportunity to sub-
mit to the Board a report recom-
mending procedures for it to follow to
comply with the court’s order. The
Board will enter special orders gov-
erning matters on remand.

§4.317 Standards of conduct.

(a) Inquiries about cases. All inquiries
with respect to any matter pending be-
fore the Board must be made to the
Chief Administrative Judge of the
Board or the administrative judge as-
signed the matter.

(b) Disqualification. An administra-
tive judge may withdraw from a case in
accordance with standards found in the
recognized canons of judicial ethics if
the judge deems such action appro-
priate. If, prior to a decision of the
Board, a party files an affidavit of per-
sonal bias or disqualification with sub-
stantiating facts, and the administra-
tive judge concerned does not with-
draw, the Director of the Office of
Hearings and Appeals will determine
the matter of disqualification.

§4.318 Scope of review.

An appeal will be limited to those
issues which were before the OHA de-
ciding official upon the petition for re-
hearing, reopening, or regarding tribal
purchase of interests, or before the BIA
official on review. However, except as
specifically limited in this part or in
title 256 of the Code of Federal Regula-
tions, the Board will not be limited in
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its scope of review and may exercise
the inherent authority of the Secretary
to correct a manifest injustice or error
where appropriate.

APPEALS TO THE BOARD OF INDIAN
APPEALS IN PROBATE MATTERS

SOURCE: 66 FR 67656, Dec. 31, 2001, unless
otherwise noted.

§4.320 Who may appeal.

(a) A party in interest has a right to
appeal to the Board from an order of an
OHA deciding official on a petition for
rehearing, a petition for reopening, or
regarding tribal purchase of interests
in a deceased Indian’s trust estate.

(b) Notice of appeal. Within 60 days
from the date of the decision, an appel-
lant must file a written notice of ap-
peal signed by appellant, appellant’s
attorney, or other qualified representa-
tive as provided in 43 CFR 1.3, with the
Board of Indian Appeals, Office of
Hearings and Appeals, U.S. Department
of the Interior, 801 North Quincy
Street, Arlington, Virginia 22203. A
statement of the errors of fact and law
upon which the appeal is based must be
included in either the notice of appeal
or in any brief filed. The notice of ap-
peal must include the names and ad-
dresses of parties served. A notice of
appeal not timely filed will be dis-
missed for lack of jurisdiction.

(c) Service of copies of notice of ap-
peal. The appellant must personally de-
liver or mail the original notice of ap-
peal to the Board of Indian Appeals. A
copy must be served upon the OHA de-
ciding official whose decision is ap-
pealed as well as all interested parties.
The notice of appeal filed with the
Board must include a certification that
service was made as required by this
section.

(d) Action by the OHA deciding offi-
cial; record inspection. The OHA decid-
ing official, upon receiving a copy of
the notice of appeal, must notify the
Superintendent concerned to return
the duplicate record filed under
§§4.236(b) and 4.241(d), or under §4.242(f)
of this part, to the Land Titles and
Records Office designated under
§4.236(b) of this part. The duplicate
record must be conformed to the origi-
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nal by the Land Titles and Records Of-
fice and will thereafter be available for
inspection either at the Land Titles
and Records Office or at the office of
the Superintendent. In those cases in
which a transcript of the hearing was
not prepared, the OHA deciding official
will have a transcript prepared which
must be forwarded to the Board within
30 days from receipt of a copy of the
notice of appeal.

[66 FR 67656, Dec. 31, 2001, as amended at 67
FR 4368, Jan. 30, 2002]

§4.321 Notice of transmittal of record
on appeal.

The original record on appeal must
be forwarded by the Land Titles and
Records Office to the Board by cer-
tified mail. Any objection to the record
as constituted must be filed with the
Board within 15 days of receipt of the
notice of docketing issued under §4.332
of this part.

§4.322 Docketing.

The appeal will be docketed by the
Board upon receipt of the administra-
tive record from the Land Titles and
Records Office. All interested parties
as shown by the record on appeal must
be notified of the docketing. The dock-
eting notice must specify the time
within which briefs may be filed and
must cite the procedural regulations
governing the appeal.

§4.323 Disposition of the record.

Subsequent to a decision of the
Board, other than remands, the record
filed with the Board and all documents
added during the appeal proceedings,
including any transcripts prepared be-
cause of the appeal and the Board’s de-
cision, must be forwarded by the Board
to the Land Titles and Records Office
designated under §4.236(b) of this part.
Upon receipt of the record by the Land
Titles and Records Office, the duplicate
record required by §4.320(c) of this part
must be conformed to the original and
forwarded to the Superintendent con-
cerned.
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APPEALS TO THE BOARD OF INDIAN AP-
PEALS FROM ADMINISTRATIVE ACTIONS
OF OFFICIALS OF THE BUREAU OF IN-
DIAN AFFAIRS: ADMINISTRATIVE RE-
VIEW IN OTHER INDIAN MATTERS NOT
RELATING TO PROBATE PROCEEDINGS

SOURCE: 54 FR 6487, Feb. 10, 1989, unless
otherwise noted.

§4.330 Scope.

(a) The definitions set forth in 25
CFR 2.2 apply also to these special
rules. These regulations apply to the
practice and procedure for: (1) Appeals
to the Board of Indian Appeals from ad-
ministrative actions or decisions of of-
ficials of the Bureau of Indian Affairs
issued under regulations in 25 CFR
chapter 1, and (2) administrative re-
view by the Board of Indian Appeals of
other matters pertaining to Indians
which are referred to it for exercise of
review authority of the Secretary or
the Assistant Secretary—Indian Af-
fairs.

(b) Except as otherwise permitted by
the Secretary or the Assistant Sec-
retary—Indian Affairs by special dele-
gation or request, the Board shall not
adjudicate:

(1) Tribal enrollment disputes;

(2) Matters decided by the Bureau of
Indian Affairs through exercise of its
discretionary authority; or

(3) Appeals from decisions pertaining
to final recommendations or actions by
officials of the Minerals Management
Service, unless the decision is based on
an interpretation of Federal Indian law
(decisions not so based which arise
from determinations of the Minerals
Management Service, are appealable to
the Interior Board of Land Appeals in
accordance with 43 CFR 4.410).

§4.331 Who may appeal.

Any interested party affected by a
final administrative action or decision
of an official of the Bureau of Indian
Affairs issued under regulations in title
25 of the Code of Federal Regulations
may appeal to the Board of Indian Ap-
peals, except—

(a) To the extent that decisions
which are subject to appeal to a higher
official within the Bureau of Indian Af-
fairs must first be appealed to that of-
ficial;
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(b) Where the decision has been ap-
proved in writing by the Secretary or
Assistant Secretary—Indian Affairs
prior to promulgation; or

(c) Where otherwise provided by law
or regulation.

§4.332 Appeal to the Board; how
taken; mandatory time for filing;
preparation assistance; require-
ment for bond.

(a) A notice of appeal shall be in
writing, signed by the appellant or by
his attorney of record or other quali-
fied representative as provided by 43
CFR 1.3, and filed with the Board of In-
dian Appeals, Office of Hearings and
Appeals, U.S. Department of the Inte-
rior, 801 North Quincy Street, Arling-
ton, Virginia 22203, within 30 days after
receipt by the appellant of the decision
from which the appeal is taken. A copy
of the notice of appeal shall simulta-
neously be filed with the Assistant Sec-
retary—Indian Affairs. As required by
§4.333 of this part, the notice of appeal
sent to the Board shall certify that a
copy has been sent to the Assistant
Secretary—Indian Affairs. A notice of
appeal not timely filed shall be dis-
missed for lack of jurisdiction. A no-
tice of appeal shall include:

(1) A full identification of the case;

(2) A statement of the reasons for the
appeal and of the relief sought; and

(3) The names and addresses of all ad-
ditional interested parties, Indian
tribes, tribal corporations, or groups
having rights or privileges which may
be affected by a change in the decision,
whether or not they participated as in-
terested parties in the earlier pro-
ceedings.

(b) In accordance with 25 CFR 2.20(c)
a notice of appeal shall not be effective
for 20 days from receipt by the Board,
during which time the Assistant Sec-
retary—Indian Affairs may decide to
review the appeal. If the Assistant Sec-
retary—Indian Affairs properly notifies
the Board that he has decided to review
the appeal, any documents concerning
the case filed with the Board shall be
transmitted to the Assistant Sec-
retary—Indian Affairs.

(c) When the appellant is an Indian or
Indian tribe not represented by coun-
sel, the official who issued the decision
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appealed shall, upon request of the ap-
pellant, render such assistance as is ap-
propriate in the preparation of the ap-
peal.

(d) At any time during the pendency
of an appeal, an appropriate bond may
be required to protect the interest of
any Indian, Indian tribe, or other par-
ties involved.

[64 FR 6487, Feb. 10, 1989, as amended at 67
FR 4368, Jan. 30, 2002]

§4.333 Service of notice of appeal.

(a) On or before the date of filing of
the notice of appeal the appellant shall
serve a copy of the notice upon each
known interested party, upon the offi-
cial of the Bureau of Indian Affairs
from whose decision the appeal is
taken, and upon the Assistant Sec-
retary—Indian Affairs. The notice of
appeal filed with the Board shall cer-
tify that service was made as required
by this section and shall show the
names and addresses of all parties
served. If the appellant is an Indian or
an Indian tribe not represented by
counsel, the appellant may request the
official of the Bureau whose decision is
appealed to assist in service of copies
of the notice of appeal and any sup-
porting documents.

(b) The notice of appeal will be con-
sidered to have been served upon the
date of personal service or mailing.

§4.334 Extensions of time.

Requests for extensions of time to
file documents may be granted upon a
showing of good cause, except for the
time fixed for filing a notice of appeal
which, as specified in §4.332 of this
part, may not be extended.

§4.335 Preparation and transmittal of
record by official of the Bureau of
Indian Affairs.

(a) Within 20 days after receipt of a
notice of appeal, or upon notice from
the Board, the official of the Bureau of
Indian Affairs whose decision is ap-
pealed shall assemble and transmit the
record to the Board. The record on ap-
peal shall include, without limitation,
copies of transcripts of testimony
taken; all original documents, peti-
tions, or applications by which the pro-
ceeding was initiated; all supplemental
documents which set forth claims of in-
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terested parties; and all documents
upon which all previous decisions were
based.

(b) The administrative record shall
include a Table of Contents noting, at
a minimum, inclusion of the following:

(1) The decision appealed from;

(2) The notice of appeal or copy
thereof; and

(3) Certification that the record con-
tains all information and documents
utilized by the deciding official in ren-
dering the decision appealed.

(c) If the deciding official receives
notification that the Assistant Sec-
retary—Indian Affairs has decided to
review the appeal before the adminis-
trative record is transmitted to the
Board, the administrative record shall
be forwarded to the Assistant Sec-
retary—Indian Affairs rather than to
the Board.

§4.336 Docketing.

An appeal shall be assigned a docket
number by the Board 20 days after re-
ceipt of the notice of appeal unless the
Board has been properly notified that
the Assistant Secretary—Indian Affairs
has assumed jurisdiction over the ap-
peal. A notice of docketing shall be
sent to all interested parties as shown
by the record on appeal upon receipt of
the administrative record. Any objec-
tion to the record as constituted shall
be filed with the Board within 15 days
of receipt of the notice of docketing.
The docketing notice shall specify the
time within which briefs shall be filed,
cite the procedural regulations gov-
erning the appeal and include a copy of
the Table of Contents furnished by the
deciding official.

§4.337 Action by the Board.

(a) The Board may make a final deci-
sion, or where the record indicates a
need for further inquiry to resolve a
genuine issue of material fact, the
Board may require a hearing. All hear-
ings shall be conducted by an adminis-
trative law judge of the Office of Hear-
ings and Appeals. The Board may, in
its discretion, grant oral argument be-
fore the Board.

(b) Where the Board finds that one or
more issues involved in an appeal or a
matter referred to it were decided by
the Bureau of Indian Affairs based
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upon the exercise of discretionary au-
thority committed to the Bureau, and
the Board has not otherwise been per-
mitted to adjudicate the issue(s) pursu-
ant to §4.330(b) of this part, the Board
shall dismiss the appeal as to the
issue(s) or refer the issue(s) to the As-
sistant Secretary—Indian Affairs for
further consideration.

§4.338 Submission by administrative
law judge of proposed findings, con-
c!usions and recommended deci-
sion.

(a) When an evidentiary hearing pur-
suant to §4.337(a) of this part is con-
cluded, the administrative law judge
shall recommend findings of fact and
conclusions of law, stating the reasons
for such recommendations. A copy of
the recommended decision shall be sent
to each party to the proceeding, the
Bureau official involved, and the
Board. Simultaneously, the entire
record of the proceedings, including the
transcript of the hearing before the ad-
ministrative law judge, shall be for-
warded to the Board.

(b) The administrative law judge
shall advise the parties at the conclu-
sion of the recommended decision of
their right to file exceptions or other
comments regarding the recommended
decision with the Board in accordance
with §4.339 of this part.

§4.339 Exceptions or comments re-
garding recommended decision by
administrative law judge.

Within 30 days after receipt of the
recommended decision of the adminis-
trative law judge, any party may file
exceptions to or other comments on
the decision with the Board.

§4.340 Disposition of the record.

Subsequent to a decision by the
Board, the record filed with the Board
and all documents added during the ap-
peal proceedings, including the Board’s
decision, shall be forwarded to the offi-
cial of the Bureau of Indian Affairs
whose decision was appealed for proper
disposition in accordance with rules
and regulations concerning treatment
of Federal records.
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WHITE EARTH RESERVATION LAND SET-
TLEMENT ACT OF 1985; AUTHORITY OF
ADMINISTRATIVE JUDGES; DETERMINA-
TIONS OF THE HEIRS OF PERSONS WHO
DIED ENTITLED TO COMPENSATION

SOURCE: 56 FR 61383, Dec. 3, 1991, unless
otherwise noted.

§4.350 Authority and scope.

(a) The rules and procedures set forth
in §§4.350 through 4.357 apply only to
the determination through intestate
succession of the heirs of persons who
died entitled to receive compensation
under the White Earth Reservation
Land Settlement Act of 1985, Public
Law 99-264 (100 Stat. 61), amended by
Public Law 100-1563 (101 Stat. 886) and
Public Law 100-212 (101 Stat. 1433).

(b) Whenever requested to do so by
the Project Director, an administrative
judge shall determine such heirs by ap-
plying inheritance laws in accordance
with the White Earth Reservation Set-
tlement Act of 1985 as amended, not-
withstanding the decedent may have
died testate.

(c) As used herein, the following
terms shall have the following mean-
ings:

(1) The term Act means the White
Earth Reservation Land Settlement
Act of 1985 as amended.

(2) The term Board means the Board
of Indian Appeals in the Office of Hear-
ings and Appeals, Office of the Sec-
retary.

(3) The term Project Director means
the Superintendent of the Minnesota
Agency, Bureau of Indian Affairs, or
other Bureau of Indian Affairs official
with delegated authority from the Min-
neapolis Area Director to serve as the
federal officer in charge of the White
BEarth Reservation Land Settlement
Project.

(4) The term party (parties) in interest
means the Project Director and any
presumptive or actual heirs of the de-
cedent, or of any issue of any subse-
quently deceased presumptive or ac-
tual heir of the decedent.

(6) The term compensation means a
monetary sum, as determined by the
Project Director, pursuant to section
8(c) of the Act.

(6) The term adminstrative judge
means an administrative judge or an
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administrative law judge, attorney-ad-
visor, or other appropriate official of
the Office of Hearings and Appeals to
whom the Director of the Office of
Hearings and Appeals has redelegated
his authority, as designee of the Sec-
retary, for making heirship determina-
tions as provided for in these regula-
tions.

(7) The term appellant means a party
aggrieved by a final order or final order
upon reconsideration issued by an ad-
ministrative judge who files an appeal
with the Board.

[66 FR 61383, Dec. 3, 1991; 56 FR 65782, Dec. 18,
1991, as amended at 64 FR 13363, Mar. 18, 1999]

§4.351 Commencement of the deter-
mination process.

(a) Unless an heirship determination
which is recognized by the Act already
exists, the Project Director shall com-
mence the determination of the heirs
of those persons who died entitled to
receive compensation by filing with
the administrative judge all data, iden-
tifying the purpose for which they are
being submitted, shown in the records
relative to the family of the decedent.

(b) The data shall include but are not
limited to:

(1) A copy of the death certificate if
one exists. If there is no death certifi-
cate, then another form of official writ-
ten evidence of the death such as a bur-
ial or transportation of remains per-
mit, coroner’s report, or church reg-
istry of death. Secondary forms of evi-
dence of death such as an affidavit
from someone with personal knowledge
concerning the fact of death or an obit-
uary or death notice from a newspaper
may be used only in the absence of any
official proof or evidence of death.

(2) Data for heirship finding and fam-
ily history, certified by the Project Di-
rector. Such data shall contain:

(i) The facts and alleged facts of the
decedent’s marriages, separations and
divorces, with copies of necessary sup-
porting documents;

(ii) The names and last known ad-
dresses of probable heirs at law and
other known parties in interest;

(iii) Information on whether the rela-
tionships of the probable heirs at law
to the decedent arose by marriage,
blood, or adoption.
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(3) Known heirship determinations,
including those recognized by the Act
determining the heirs of relatives of
the decedent, and including those ren-
dered by courts from Minnesota or
other states, by tribal courts, or by tri-
bunals authorized by the laws of other
countries.

(4) A report of the compensation due
the decedent, including interest cal-
culated to the date of death of the de-
cedent, and an outline of the derivation
of such compensation, including its
real property origins and the succes-
sion of the compensation to the de-
ceased, citing all of the intervening
heirs at law, their fractional shares,
and the amount of compensation at-
tributed to each of them.

(5) A certification by the Project Di-
rector or his designee that the address-
es provided for the parties in interest
were furnished after having made a due
and diligent search.

[56 FR 61383, Dec. 3, 1991; 56 FR 65782, Dec. 18,
1991]

§4.352 Determination of administra-
tive judge and notice thereof.

(a) Upon review of all data submitted
by the Project Director, the adminis-
trative judge will determine whether or
not there are any apparent issues of
fact that need to be resolved.

(b) If there are no issues of fact re-
quiring determination, the administra-
tive judge will enter a preliminary de-
termination of heirs based upon inher-
itance laws in accordance with the Act.
Such preliminary determination will
be entered without a hearing, and,
when possible and based upon the data
furnished and/or information supple-
mentary thereto, shall include the
names, birth dates, relationships to the
decedent, and shares of the heirs, or
the fact that the decedent died without
heirs.

(1) Upon issuing a preliminary deter-
mination, the administrative judge
shall issue a notice of such action and
shall mail a copy of said notice, to-
gether with a copy of the preliminary
determination, to each party in inter-
est allowing forty (40) days in which to
show cause in writing why the deter-
mination should not become final. The
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administrative judge shall cause a cer-
tificate to be made as to the date and
manner of such mailing.

(2) The Project Director shall also
cause, within seven (7) days of receipt
of such notice, the notice of the pre-
liminary determination to be posted in
the following sites:

The White Earth Band, Box 418, White Earth,
Minnesota 56591

The Minnesota Chippewa Tribe, Box 217, Cass
Lake, Minnesota 56633

Minnesota Agency, Bureau of Indian Affairs,
Room 418, Federal Building, 522 Minnesota
Avenue, NW, Bemidji, Minnesota 56601-3062

and in such other sites as may be
deemed appropriate by the Project Di-
rector. Such other sites may include,
but not be limited to:

Elbow Lake Community Center,
Waubun, Minnesota 56589

Postmaster, Callaway, Minnesota 56521

Community Center, Route 2, Bagley, Min-
nesota 56621

Community Center, Star Route, Mahnomen,
Minnesota 56557

Postmaster, Mahnomen, Minnesota 56557

Rice Lake Community Center, Route 2,
Bagley, Minnesota 56621

Postmaster, Ogema, Minnesota 56569

Pine Point Community Center, Ponsford,
Minnesota 56575

Postmaster, White Earth, Minnesota 56591

White Earth IHS, White Earth, Minnesota
56591

Postmaster, Ponsford, Minnesota 56575

American Indian Center, 1113 West Broad-
way, Minneapolis, Minnesota 55411

American Indian Center, 15630 East Franklin
Avenue, Minneapolis, Minnesota 55404

American Indian Center, 341 University Ave-
nue, St. Paul, Minnesota 55103

Little Earth of United Tribes Community
Services, 2501 Cedar Avenue South, Min-
neapolis, Minnesota 55404

Naytahwaush Community
Naytahwaush, Minnesota 56566

R.R. 12,

Center,

The Project Director shall provide a
certificate showing when the notice of
the preliminary determination was for-
warded for posting, and to which loca-
tions. A posting certificate showing the
date and place of posting shall be
signed by the person or official who
performs the act and returned to the
Project Director. The Project Director
shall file with the administrative judge
the original posting certificates and
the Project Director’s certificate of
mailing showing the posting locations
and when the notice of the preliminary
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determination was forwarded for post-
ing.

(3) If no written request for hearing
or written objection is received in the
office of the administrative judge with-
in the forty (40) days of issuance of the
notice, the administrative judge shall
issue a final order declaring the pre-
liminary determination to be final
thirty (30) days from the date on which
the final order is mailed to each party
in interest.

(c) When the administrative judge de-
termines either before or after issuance
of a preliminary determination that
there are issues which require resolu-
tion, or when a party objects to the
preliminary determination and/or re-
quests a hearing, the administrative
judge may either resolve the issues in-
formally or schedule and conduct a pre-
hearing conference and/or a hearing.
Any prehearing conference, hearing, or
rehearing, conducted by the adminis-
trative judge shall be governed insofar
as practicable by the regulations appli-
cable to other hearings under this part
and the general rules in subpart B of
this part. After receipt of the testi-
mony and/or evidence, if any, the ad-
ministrative judge shall enter a final
order determining the heirs of the de-
cedent, which shall become final thirty
(30) days from the date on which the
final order is mailed to each party in
interest.

(d) The final order determining the
heirs of the decedent shall contain,
where applicable, the names, birth
dates, relationships to the decedent,
and shares of heirs, or the fact that the
decedent died without heirs.

[66 FR 61383, Dec. 3, 1991; 56 FR 65782, Dec. 18,
1991; 57 FR 2319, Jan. 21, 1992, as amended at
64 FR 13363, Mar. 18, 1999]

§4.353 Record.

(a) The administrative judge shall
lodge the original record with the
Project Director.

(b) The record shall contain, where
applicable, the following materials:

(1) A copy of the posted public notice
of preliminary determination and/or
hearing showing the posting certifi-
cations, the administrative judge’s cer-
tificate of mailing, the posting certifi-
cates, and the Project Director’s cer-
tificate of mailing.
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(2) A copy of each notice served on
parties in interest, with proof of mail-
1ng;

(3) The record of evidence received,
including any transcript made of testi-
mony;

(4) Data for heirship finding and fam-
ily history, and data supplementary
thereto;

(5) The final order determining the
heirs of the decedent and the adminis-
trative judge’s notices thereof; and

(6) Any other material or documents
deemed relevant by the administrative
judge.

§4.354 Reconsideration or rehearing.

(a) Any party aggrieved by the final
order of the administrative judge may,
within thirty (30) days after the date of
mailing such decision, file with the ad-
ministrative judge a written petition
for reconsideration and/or rehearing.
Such petition must be under oath and
must state specifically and concisely
the grounds upon which it is based. If
it is based upon newly discovered evi-
dence, it shall be accompanied by affi-
davits of witnesses stating fully what
the new evidence or testimony is to be.
It shall also state justifiable reasons
for the prior failure to discover and
present the evidence.

(b) If proper grounds are not shown,
or if the petition is not filed within the
time prescribed in paragraph (a) of this
section, the administrative judge shall
issue an order denying the petition and
shall set forth therein the reasons
therefor. The administrative judge
shall serve copies of such order on all
parties in interest.

(c) If the petition appears to show
merit, or if the administrative judge
becomes aware of sufficient additional
evidence to justify correction of error
even without the filing of a petition, or
upon remand from the Board following
an appeal resulting in vacating the
final order, the administrative judge
shall cause copies of the petition, sup-
porting papers, and other data, or in
the event of no petition an order to
show cause or decision of the Board
vacating the final order in appropriate
cases, to be served on all parties in in-
terest. The parties in interest will be
allowed a reasonable, specified time
within which to submit answers or
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legal briefs in opposition to the peti-
tion or order to show cause or Board
decision. The administrative judge
shall then reconsider, with or without
hearing, the issues of fact and shall
issue a final order upon reconsider-
ation, affirming, modifying, or
vacating the original final order and
making such further orders as are
deemed warranted. The final order
upon reconsideration shall be served on
all parties in interest and shall become
final thirty (30) days from the date on
which it is mailed.

(d) Successive petitions for reconsid-
eration and/or rehearing shall not be
permitted. Nothing herein shall be con-
sidered as a bar to the remand of a case
by the Board for further reconsider-
ation, hearing, or rehearing after ap-
peal.

§4.355 Omitted compensation.

When, subsequent to the issuance of
a final order determining heirs under
§4.352, it is found that certain addi-
tional compensation had been due the
decedent and had not been included in
the report of compensation, the report
shall be modified administratively by
the Project Director. Copies of such
modification shall be furnished to all
heirs as previously determined and to
the appropriate administrative judge.

§4.356 Appeals.

(a) A party aggrieved by a final order
of an administrative judge under §4.352,
or by a final order upon reconsider-
ation of an administrative judge under
§4.354, may appeal to the Board
(address: Board of Indian Appeals, Of-
fice of Hearings and Appeals, 801 North
Quincy Street, Arlington, Virginia
22203). A copy of the notice of appeal
must also be sent to the Project Direc-
tor and to the administrative judge
whose decision is being appealed.

(b) The notice of appeal must be filed
with the Board no later than thirty (30)
days from the date on which the final
order of the administrative judge was
mailed, or, if there has been a petition
for reconsideration or rehearing filed,
no later than thirty (30) days from the
date on which the final order upon re-
consideration of the administrative
judge was mailed. A notice of appeal
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that is not timely filed will be dis-
missed.

(c) The Project Director shall ensure
that the record is expeditiously for-
warded to the Board.

(d) Within thirty (30) days after the
notice of appeal is filed, the appellant
shall file a statement of the reasons
why the final order or final order upon
reconsideration is in error. If the Board
finds that the appellant has set forth
sufficient reasons for questioning the
final order or final order upon reconsid-
eration, the Board will issue an order
giving all parties in interest an oppor-
tunity to respond, following which a
decision shall be issued. If the Board
finds that the appellant has not set
forth sufficient reasons for questioning
the final order, the Board may issue a
decision on the appeal without further
briefing.

(e) The Board may issue a decision
affirming, modifying, or vacating the
final order or final order upon reconsid-
eration. A decision on appeal by the
Board either affirming or modifying
the final order or final order upon re-
consideration shall be final for the De-
partment of the Interior. In the event
the final order or final order upon re-
consideration is vacated, the pro-
ceeding shall be remanded to the ap-
propriate administrative judge for re-
consideration and/or rehearing.

[66 FR 61383, Dec. 3, 1991, as amended at 67
FR 4368, Jan. 30, 2002]

§4.357 Guardians
incompetents.

Persons less than 18 years of age and
other legal incompetents who are par-
ties in interest may be represented at
all hearings by legally appointed
guardians or by guardians ad litem ap-
pointed by the administrative judge.c

for minors and

Subpart E—Special Rules Applica-
ble to Public Land Hearings
and Appeals

AUTHORITY: Sections 4.470 to 4.478 also
issued under authority of sec. 2, 48 Stat. 1270;
43 U.S.C. 315a.

CROSS REFERENCE: See subpart A for the
authority, jurisdiction and membership of
the Board of Land Appeals within the Office
of Hearings and Appeals. For general rules
applicable to proceedings before the Board of
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Land Appeals as well as the other Appeals
Boards of the Office of Hearings and Appeals,
see subpart B.

APPEALS PROCEDURES

appeals procedures; general

§4.400 Definitions.

As used in this subpart:

(a) Secretary means the Secretary of
the Interior or his authorized rep-
resentatives.

(b) Bureau means
Management.

(¢c) Board means the Board of Land
Appeals in the Office of Hearings and
Appeals, Office of the Secretary. The
terms office or officer as used in this
subpart include Board where the con-
text requires.

(d) Administrative law judge means an
administrative law judge in the Office
of Hearings and Appeals, Office of the
Secretary, appointed under section 3105
of title 5 of the United States Code.

Bureau of Land

§4.401 Documents.

(a) Grace period for filing. Whenever a
document is required under this sub-
part to be filed within a certain time
and it is not received in the proper of-
fice during that time, the delay in fil-
ing will be waived if the document is
filed not later than 10 days after it was
required to be filed and it is deter-
mined that the document was trans-
mitted or probably transmitted to the
office in which the filing is required be-
fore the end of the period in which it
was required to be filed. Determina-
tions under this paragraph shall be
made by the officer before whom is
pending the appeal in connection with
which the document is required to be
filed.

(b) Transferees and encumbrancers.
Transferees and encumbrancers of land
the title to which is claimed or is in
the process of acquisition under any
public land law shall, upon filing notice
of the transfer or encumbrance in the
proper land office, become entitled to
receive and be given the same notice of
any appeal, or other proceeding there-
after initiated affecting such interest
which is required to be given to a party
to the proceeding. Every such notice of
a transfer or encumbrance will be
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noted upon the records of the land of-
fice. Thereafter such transferee or en-
cumbrancer must be made a party to
any proceedings thereafter initiated
adverse to the entry.

(c) Service of documents. (1) Wherever
the regulations in this subpart require
that a copy of a document be served
upon a person, service may be made by
delivering the copy personally to him
or by sending the document by reg-
istered or certified mail, return receipt
requested, to his address of record in
the Bureau.

(2) In any case service may be proved
by an acknowledgment of service
signed by the person to be served. Per-
sonal service may be proved by a writ-
ten statement of the person who made
such service. Service by registered or
certified mail may be proved by a post-
office return receipt showing that the
document was delivered at the person’s
record address or showing that the doc-
ument could not be delivered to such
person at his record address because he
had moved therefrom without leaving a
forwarding address or because delivery
was refused at that address or because
no such address exists. Proof of service
of a copy of a document should be filed
in the same office in which the docu-
ment is filed except that proof of serv-
ice of a notice of appeal should be filed
in the office of the officer to whom the
appeal is made, if the proof of service is
filed later than the notice of appeal.

(3) A document will be considered to
have been served at the time of per-
sonal service, of delivery of a reg-
istered or certified letter, or of the re-
turn by post office of an undelivered
registered or certified letter.

[36 FR 7186, Apr. 15, 1971, as amended at 36
FR 15117, Aug. 13, 1971]

§4.402 Summary dismissal.

An appeal to the Board will be sub-
ject to summary dismissal by the
Board for any of the following causes:

(a) If a statement of the reasons for
the appeal is not included in the notice
of appeal and is not filed within the
time required;

(b) If the notice of appeal is not
served upon adverse parties within the
time required; and

(c) If the statement of reasons, if not
contained in the notice of appeal, is
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not served upon adverse parties within
the time required.

(d) If the statement of standing re-
quired by §4.412(b) is not filed with the
Board or is not served upon adverse
parties within the time required.

[36 FR 7186, Apr. 15, 1971, as amended at 47
FR 26392, June 18, 1982]

§4.403 Finality of decision; reconsider-
ation.

A decision of the Board shall con-

stitute final agency action and be ef-

fective upon the date of issuance, un-

less the decision itself provides
othewise. The Board may reconsider a
decision in extraordinary cir-

cumstances for sufficient reason. A pe-
tition for reconsideration shall be filed
within 60 days after the date of a deci-
sion. The petition shall, at the time of
filing, state with particularity the
error claimed and include all argu-
ments and supporting documents. The
petition may include a request that the
Board stay the effectiveness of the de-
cision for which reconsideration is
sought. No answer to a petition for re-
consideration is required unless so or-
dered by the Board. The filing, pend-
ency, or denial of a petition for recon-
sideration shall not operate to stay the
effectiveness or affect the finality of
the decision involved unless so ordered
by the Board. A petition for reconsider-
ation need not be filed to exhaust ad-
ministrative remedies.

[62 FR 21308, June 5, 1987]

APPEALS TO THE BOARD OF LAND
APPEALS

§4.410 Who may appeal.

(a) Any party to a case who is ad-
versely affected by a decision of an of-
ficer of the Bureau of Land Manage-
ment or of an administrative law judge
shall have a right to appeal to the
Board, except—

(1) As otherwise provided in Group
2400 of chapter II of this title,

(2) To the extent that decisions of
Bureau of Land Management officers
must first be appealed to an adminis-
trative law judge under §4.470 and part
4100 of this title,

(3) Where a decision has been ap-
proved by the Secretary, and
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(4) As provided in paragraph (b) of
this section.

(b) For decisions rendered by Depart-
mental officials relating to land selec-
tions under the Alaska Native Claims
Settlement Act, as amended, any party
who claims a property interest in land
affected by the decision, an agency of
the Federal Government or a regional
corporation shall have a right to ap-
peal to the Board.

[47 FR 26392, June 18, 1982]

§4.411 Appeal; how taken, mandatory
time limit.

(a) A person who wishes to appeal to
the Board must file in the office of the
officer who made the decision (not the
Board) a notice that he wishes to ap-
peal. A person served with the decision
being appealed must transmit the no-
tice of appeal in time for it to be filed
in the office where it is required to be
filed within 30 days after the date of
service. If a decision is published in the
FEDERAL REGISTER, a person not served
with the decision must transmit a no-
tice of appeal in time for it to be filed
within 30 days after the date of publi-
cation.

(b) The notice of appeal must give
the serial number or other identifica-
tion of the case and may include a
statement of reasons for the appeal, a
statement of standing if required by
§4.412(b), and any arguments the appel-
lant wishes to make.

(c) No extension of time will be
granted for filing the notice of appeal.
If a notice of appeal is filed after the
grace period provided in §4.401(a), the
notice of appeal will not be considered
and the case will be closed by the offi-
cer from whose decision the appeal is
taken. If the notice of appeal is filed
during the grace period provided in
§4.401(a) and the delay in filing is not
waived, as provided in that section, the
notice of appeal will not be considered
and the appeal will be dismissed by the
Board.

(R.S. 2478, as amended, 43 U.S.C. 1201; sec. 25,
Alaska Native Claims Settlement Act, as
amended, 43 U.S.C. 1601-1628; and the Admin-
istrative Procedure Act, 5 U.S.C. 551, et seq.)

[36 FR 7186, Apr. 15, 1971, as amended at 36
FR 15117, Aug. 13, 1971; 49 FR 6373, Feb. 21,
1984]
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§4.412 Statement of reasons, state-
ment of standing, written argu-
ments, briefs.

(a) If the notice of appeal did not in-
clude a statement of the reasons for
the appeal, the appellant shall file such
a statement with the Board (address:
Board of Land Appeals, Office of Hear-
ings and Appeals, 801 North Quincy
Street, Arlington, VA 22203) within 30
days after the notice of appeal was
filed. In any case, the Board will per-
mit the appellant to file additional
statements of reasons and written ar-
guments or briefs within the 30-day pe-
riod after the notice of appeal was
filed.

(b) Where the decision being appealed
relates to land selections under the
Alaska Native Claims Settlement Act,
as amended, the appellant also shall
file with the Board a statement of facts
upon which the appellant relies for
standing under §4.410(b) within 30 days
after filing of the notice of appeal. The
statement may be included with the
notice of appeal filed pursuant to §4.411
or the statement of reasons filed pursu-
ant to paragraph (a) of this section or
may be filed as a separate document.

(c) Failure to file the statement of
reasons and statement of standing
within the time required will subject
the appeal to summary dismissal as
provided in §4.402, unless the delay in
filing is waived as provided in §4.401(a).

[47 FR 26392, June 18, 1982, as amended at 67
FR 4368, Jan. 30, 2002]

§4.413 Service of notice of appeal and
of other documents.

(a) The appellant shall serve a copy
of the notice of appeal and of any
statement of reasons, written argu-
ments, or briefs on each adverse party
named in the decision from which the
appeal is taken and on the Office of the
Solicitor as identified in paragraph (c)
of this section. Service must be accom-
plished in the manner prescribed in
§4.401(c) of this title not later than 15
days after filing the document.

(b) Failure to serve within the time
required will subject the appeal to
summary dismissal as provided in
§4.402 of this title.

(c)(1)(@) If the appeal is taken from a
decision of the Director, Minerals Man-
agement Service, the appellant will
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serve the Associate Solicitor, Division
of Mineral Resources, Office of the So-
licitor, U.S. Department of the Inte-
rior, Washington, D.C. 20240.

(ii) If the appeal is taken from a deci-
sion of the Director, Bureau of Land
Management, the appellant will serve:

(A) The Associate Solicitor, Division
of Land and Water Resources, Office of
the Solicitor, U.S. Department of the
Interior, Washington, D.C. 20240, if the
decision concerns the use and disposi-
tion of public lands, including land se-
lections wunder the Alaska Native
Claims Settlement Act, as amended;

(B) The Associate Solicitor, Division
of Mineral Resources, Office of the So-
licitor, U.S. Department of the Inte-
rior, Washington, D.C. 20240, if the de-
cision concerns the use and disposition
of mineral resources.

(c)(2) If the appeal is taken from a de-
cision of other Bureau of Land Manage-
ment (BLM) offices listed below (see
§1821.2-1(d) of this title), the appellant
shall serve the appropriate official of
the Office of the Solicitor as identified:

(i) BLM Alaska State Office, includ-
ing all District and Area Offices within
its area of jurisdiction:

Regional Solicitor, Alaska Region, U.S. De-
partment of the Interior, 4230 University
Drive, Suite 300, Anchorage, AK 99508-4626;

(ii) BLM Arizona State Office, includ-
ing all District and Area Offices within
its area of jurisdiction:

Field Solicitor, U.S. Department of the Inte-
rior, One Renaissance Square, Two North
Central, Suite 1130, Phoenix, AZ 85004-2383;

(iii) BLM California State Office, in-
cluding all District and Area Offices
within its area of jurisdiction:

Regional Solicitor, Pacific Southwest Re-
gion, U.S. Department of the Interior, 2800
Cottage Way, Room E-2753, Sacramento,
CA 95825-1890;

(iv) BLM Colorado State Office, in-
cluding all District and Area Offices
within its area of jurisdiction:

Regional Solicitor, Rocky Mountain Region,
U.S. Department of the Interior, 75656 Parfet
Street, Suite 151, Lakewood, CO 80215;

(v) BLM Eastern States Office, in-
cluding all District and Area Offices
within its area of jurisdiction:

(A) The Associate Solicitor, Division
of Land and Water Resources, Office of
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the Solicitor, U.S. Department of the
Interior, Washington, D.C. 20240, if the
decision concerns the use and disposi-
tion of public lands, including land se-
lections wunder the Alaska Native
Claims Settlement Act, as amended;

(B) The Associate Solicitor, Division
of Mineral Resources, Office of the So-
licitor, U.S. Department of the Inte-
rior, Washington, D.C. 20240, if the de-
cision concerns the use and disposition
of mineral resources.

(vi) BLM Idaho State Office, includ-
ing all District and Area Offices within
its area of jurisdiction:

Field Solicitor, U.S. Department of the Inte-
rior, Federal Building & U.S. Courthouse,
550 West Fort Street, MSC 020, Boise, ID
83724;

(vii) BLM Montana State Office, in-
cluding all District and Area Offices
within its area of jurisdiction:

Regular U.S. Mail: Field Solicitor, U.S. De-
partment of the Interior, P.O. Box 31394,
Billings, MT 59107-1394;

Other Delivery Services: Field Solicitor, U.S.
Department of the Interior, 316 North 26th
Street, Room 3004, Billings, MT 59101;

(viii) BLM Nevada State Office, in-
cluding all District and Area Offices
within its area of jurisdiction:

Regional Solicitor, Pacific Southwest Re-
gion, U.S. Department of the Interior, 2800
Cottage Way, Room E-2753, Sacramento,
CA 95825-1890;

(ix) BLM New Mexico State Office,
including all District and Area Offices
within its area of jurisdiction:

Regular U.S. Mail: Field Solicitor, U.S. De-
partment of the Interior, P.O. Box 1042,
Santa Fe, NM 87504-1042;

Other Delivery Services: Field Solicitor, U.S.
Department of the Interior, 150 Wash-
ington Avenue #207, Santa Fe, NM 87501;

(x) BLM Oregon State Office, includ-
ing all District and Area Offices within
its area of jurisdiction:

Regional Solicitor, Pacific Northwest Re-
gion, U.S. Department of the Interior,
Lloyd 500 Building, Suite 607, 500 N.E.
Multnomah Street, Portland, OR 97232;

(xi) BLM Utah State Office, including
all District and Area Offices within its
area of jurisdiction:

Field Solicitor, U.S. Department of the Inte-

rior, 6201 Federal Building, 125 South State
Street, Salt Lake City, UT 84138-1180;
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(xii) BLM Wyoming State Office, in-
cluding all District and Area Offices
within its area of jurisdiction:

Regular U.S. Mail: Regional Solicitor, Rocky
Mountain Region, U.S. Department of the
Interior, P.O. Box 25007 (D-105), Denver
Federal Center, Denver, CO 80225;

Other Delivery Services: Regional Solicitor,
Rocky Mountain Region, U.S. Department
of the Interior, 755 Parfet Street, Suite 151,
Lakewood, CO 80215;

(3) If the appeal is taken from the de-
cision of an administrative law judge,
the appellant shall serve the attorney
from the Office of the Solicitor who
represented the Bureau of Land Man-
agement or the Minerals Management
Service at the hearing or, in the ab-
sence of a hearing, who was served with
a copy of the decision by the adminis-
trative law judge. If the hearing in-
volved a mining claim on national for-
est land, the appellant shall serve the
attorney from the Office of General
Counsel, U.S. Department of Agri-
culture, who represented the U.S. For-
est Service at the hearing or, in the ab-
sence of a hearing, who was served with
a copy of the decision by the adminis-
trative law judge.

(4) Parties shall serve the Office of
the Solicitor as identified in this para-
graph until such time that a particular
attorney of the Office of the Solicitor
files and serves a Notice of Appearance
or Substitution of Counsel. Thereafter,
parties shall serve the Office of the So-
licitor as indicated by the Notice of
Appearance or Substitution of Counsel.

(d) Proof of such service as required
by §4.401(c) must be filed with the
Board (address: Board of Land Appeals,
Office of Hearings and Appeals, 801
North Quincy Street, Arlington, VA
22203), within 15 days after service un-
less filed with the notice of appeal.

[63 FR 13267, Apr. 22, 1988, as amended at 60
FR 58242, Nov. 27, 1995; 61 FR 40348, Aug. 2,
1996; 67 FR 4368, Jan. 30, 2002]

§4.414 Answers.

If any party served with a notice of
appeal wishes to participate in the pro-
ceedings on appeal, he must file an an-
swer within 30 days after service on
him of the notice of appeal or state-
ment of reasons where such statement
was not included in the notice of ap-
peal. If additional reasons, written ar-
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guments, or briefs are filed by the ap-
pellant, the adverse party shall have 30
days after service thereof on him with-
in which to answer them. The answer
must state the reasons why the an-
swerer thinks the appeal should not be
sustained. Answers must be filed with
the Board (address: Board of Land Ap-
peals, Office of Hearings and Appeals,
801 North Quincy Street, Arlington, VA
22203) and must be served on the appel-
lant, in the manner prescribed in
§4.401(c), not later than 15 days there-
after. Proof of such service as required
by §4.401(c), must be filed with the
Board (see address above) within 15
days after service. Failure to answer
will not result in a default. If an an-
swer is not filed and served within the
time required, it may be disregarded in
deciding the appeal, unless the delay in
filing is waived as provided in §4.401(a).

[36 FR 7186, Apr. 15 1971, as amended at 67 FR
4368, Jan. 30, 2002]

ACTIONS BY BOARD OF LAND APPEALS

§4.415 Request for hearings on ap-
peals involving questions of fact.

Either an appellant or an adverse
party may, if he desires a hearing to
present evidence on an issue of fact, re-
quest that the case be assigned to an
administrative law judge for such a
hearing. Such a request must be made
in writing and filed with the Board
within 30 days after answer is due and
a copy of the request should be served
on the opposing party in the case. The
allowance of a request for hearing is
within the discretion of the Board, and
the Board may, on its own motion,
refer any case to an administrative law
judge for a hearing on an issue of fact.
If a hearing is ordered, the Board will
specify the issues upon which the hear-
ing is to be held and the hearing will be
held in accordance with §§4.430 to 4.439,
and the general rules in subpart B of
this part.

HEARINGS PROCEDURES

hearings procedures; general

§4.420 Applicability of general rules.
To the extent they are not incon-

sistent with these special rules, the

general rules of the Office of Hearings
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and Appeals in subpart B of this part
are also applicable to hearings, proce-
dures.

§4.421 Definitions.

As used in this subpart:

(a) Secretary means the Secretary of
the Interior or his authorized rep-
resentatives.

(b) Director means the Director of the
Bureau of Land Management, the Asso-
ciate Director or an Assistant Director.

(c) Bureau means Bureau of Land
Management.

(d) Board means the Board of Land
Appeals in the Office of Hearings and
Appeals, Office of the Secretary. The
terms ‘‘office’” or ‘‘officer” as used in
this subpart include ‘‘Board’ where the
context requires.

(e) Administrative law judge means an
administrative law judge in the Office
of Hearings and Appeals, Office of the
Secretary, appointed under section 3105
of title 5 of the United States Code.

(f) State Director means the super-
vising Bureau of Land Management of-
ficer for the State in which the par-
ticular range lies, or his authorized
agent.

(g) District manager means the super-
vising Bureau of Land Management of-
ficer of the grazing district in which
the particular range lies, or his author-
ized agent.

[36 FR 7186, Apr. 15, 1971, as amended at 36
FR 15117, Aug. 13, 1971]

§4.422 Documents.

(a) Grace period for filing. Whenever a
document is required under this sub-
part to be filed within a certain time
and it is not received in the proper of-
fice during that time, the delay in fil-
ing will be waived if the document is
filed not later than 10 days after it was
required to be filed and it is deter-
mined that the document was trans-
mitted or probably transmitted to the
office in which the filing is required be-
fore the end of the period in which it
was required to be filed. Determina-
tions under this paragraph shall be
made by the officer before whom is
pending the appeal or contest in con-
nection with which the document is re-
quired to be filed. This paragraph does
not apply to requests for postponement
of hearings under §§4.452-1 and 4.452-2.
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(b) Transferees and encumbrancers.
Transferees and encumbrancers of land,
the title to which is claimed or is in
the process of acquisition under any
public land law shall, upon filing notice
of the transfer or encumbrance in the
proper land office, become entitled to
receive and be given the same notice of
any contest, appeal, or other pro-
ceeding thereafter initiated affecting
such interest which is required to be
given to a party to the proceeding.
Every such notice of a transfer or en-
cumbrance will be noted upon the
records of the land office. Thereafter
such transferee or encumbrancer must
be made a party to any proceedings
thereafter initiated adverse to the
entry.

(c) Service of documents. (1) Wherever
the regulations in this subpart require
that a copy of a document be served
upon a person, service may be made by
delivering the copy personally to him
or by sending the document by reg-
istered or certified mail, return receipt
requested, to his address of record in
the Bureau.

(2) In any case service may be proved
by an acknowledgement of service
signed by the person to be served. Per-
sonal service may be proved by a writ-
ten statement of the person who made
such service. Service by registered or
certified mail may be proved by a post-
office return receipt showing that the
document was delivered at the person’s
record address or showing that the doc-
ument could not be delivered to such
person at his record address because he
had moved therefrom without leaving a
forwarding address or because delivery
was refused at that address or because
no such address exists. Proof of service
of a copy of a document should be filed
in the same office in which the docu-
ment is filed.

(3) A document will be considered to
have been served at the time of per-
sonal service, of delivery of a reg-
istered or certified letter, or of the re-
turn by the post office of an undeliv-
ered registered or certified letter.

(d) Extensions of time. The Manager or
the administrative law judge, as the
case may be, may extend the time for



§4.423

filing or serving any document in a
contest.

[36 FR 7186, Apr. 15, 1971, as amended at 36
FR 15117, Aug. 13, 1971]

§4.423 Subpoena power and witness
provisions.

The administrative law judge is au-
thorized to issue subpoenas directing
the attendance of witnesses at hearings
to be held before him or at the taking
of depositions to be held before himself
or other officers, for the purpose of
taking testimony but not for dis-
covery. The issuance of subpoenas,
service, attendance fees, and similar
matters shall be governed by the Act of
January 31, 1903 (43 U.S.C. 102-106), and
28 U.S.C. 1821.

HEARINGS ON APPEALS INVOLVING
QUESTIONS OF FACT

§4.430 Prehearing conferences.

(a) The administrative law judge
may, in his discretion, on his own mo-
tion or motion of one of the parties or
of the Bureau direct the parties or
their representatives to appear at a
specified time and place for a pre-
hearing conference to consider: (1) The
possibility of obtaining stipulations,
admissions of facts and agreements to
the introduction of documents, (2) the
limitation of the number of expert wit-
nesses, and (3) any other matters which
may aid in the disposition of the pro-
ceedings.

(b) The administrative law judge
shall issue an order which recites the
action taken at the conference and the
agreements made as to any of the mat-
ters considered, and which limits the
issues for hearing to those not disposed
of by admissions or agreements. Such
order shall control the subsequent
course of the proceeding before the ad-
ministrative law judge unless modified
for good cause, by subsequent order.

§4.431 Fixing of place and date for
hearing; notice.

The administrative law judge shall
fix a place and date for the hearing and
notify all parties and the Bureau. All
hearings held in connection with land
selection appeals arising under the
Alaska Native Claims Settlement Act,
as amended, shall be conducted within
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the State of Alaska, unless the parties
agree otherwise.

[47 FR 26392, June 18, 1982]

§4.432

(a) Postponements of hearings will
not be allowed upon the request of any
party or the Bureau except upon a
showing of good cause and proper dili-
gence. A request for a postponement
must be served upon all parties to the
proceeding and filed in the office of the
administrative law judge at least 10
days prior to the date of the hearing.
In no case will a request for postpone-
ment served or filed less than 10 days
in advance of the hearing or made at
the hearing be granted unless the party
requesting it demonstrates that an ex-
treme emergency occurred which could
not have been anticipated and which
justifies beyond question the granting
of a postponement. In any such emer-
gency, if time does not permit the fil-
ing of such request prior to the hear-
ing, it may be made orally at the hear-
ing.

(b) The request for a postponement
must state in detail the reasons why a
postponement is necessary. If a request
is based upon the absence of witnesses,
it must state what the substance of the
testimony of the absent witnesses
would be. No postponement will be
granted if the adverse party or parties
file with the examiner within 5 days
after the service of the request a state-
ment admitting that the witnesses on
account of whose absence the postpone-
ment is desired would, if present, tes-
tify as stated in the request. If time
does not permit the filing of such
statement prior to the hearing, it may
be made orally at the hearing.

(c) Only one postponement will be al-
lowed to a party on account of the ab-
sence of witnesses unless the party re-
questing a further postponement shall
at the time apply for an order to take
the testimony of the alleged absent
witness by deposition.

Postponements.

§4.433 Authority of the administrative
law judge.

The administrative law judge is vest-
ed with general authority to conduct
the hearing in an orderly and judicial
manner, including authority to sub-
poena witnesses and to take and cause
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depositions to be taken for the purpose
of taking testimony but not for dis-
covery in accordance with the Act of
January 31, 1903 (32 Stat. 790; 43 U.S.C.
102 through 106), to administer oaths,
to call and question witnesses, to make
proposed findings of fact and to take
such other actions in connection with
the hearing as may be prescribed by
the Board in referring the case for
hearing. The issuance of subpoenas, the
attendance of witnesses, and the tak-
ing of depositions shall be governed by
§§4.423 and 4.26 of the general rules of
subpart B of this part.

§4.434 Conduct of hearing.

So far as not inconsistent with the
prehearing order, the examiner may
seek to obtain stipulations as to mate-
rial facts. Unless the administrative
law judge directs otherwise, the appel-
lant will present his evidence on the
facts at issue following which the other
parties and the Bureau of Land Man-
agement will present their evidence on
such issues.

§4.435

(a) All oral testimony shall be under
oath and witnesses shall be subject to
cross-examination. The administrative
law judge may question any witnesses.
Documentary evidence may be received
if pertinent to any issue. The adminis-
trative law judge will summarily stop
examination and exclude testimony
which is obviously irrelevant and im-
material.

(b) Objections to evidence will be
ruled upon by the administrative law
judge. Such rulings will be considered,
but need not be separately ruled upon,
by the Board in connection with its de-
cision. Where a ruling of an adminis-
trative law judge sustains an objection
to the admission of evidence, the party
affected may insert in the record, as a
tender of proof, a summary written
statement of the substance of the ex-
cluded evidence and the objecting
party may then make an offer of proof
in rebuttal.

Evidence.

§4.436 Reporter’s fees.

Reporter’s fees shall be borne by the
Bureau.
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§4.437 Copies of transcript.

Each party shall pay for any copies
of the transcript obtained by him. Un-
less a summary of the evidence is stip-
ulated to, the Government will file the
original copy of the transcript with the
case record.

§4.438 Summary of evidence.

The parties and the Bureau may,
with the consent of the administrative
law judge, agree that a summary of the
evidence approved by the examiner
may be filed in the case in lieu of a
transcript. In such case the adminis-
trative law judge will prepare the sum-
mary or have it prepared and upon
agreement of the parties make it a part
of the case record.

§4.439 Action by administrative law
judge.

Upon completion of the hearing and
the incorporation of the summary or
transcript in the record, the adminis-
trative law judge will send the record
and proposed findings of fact on the
issues presented at the hearing to the
Board. The proposed findings of fact
will not be served upon the parties;
however, the parties and the Bureau
may, within 15 days after the comple-
tion of the transcript or the summary
of the evidence, file with the Board
such briefs or statements as they may
wish respecting the facts developed at
the hearing.

CONTEST AND PROTEST PROCEEDINGS
§4.450 Private contests and protests.

§4.450-1 By whom private contest may
be initiated.

Any person who claims title to or an
interest in land adverse to any other
person claiming title to or an interest
in such land or who seeks to acquire a
preference right pursuant to the Act of
May 14, 1880, as amended (43 U.S.C. 185),
or the Act of March 3, 1891 (43 U.S.C.
329), may initiate proceedings to have
the claim of title or interest adverse to
his claim invalidated for any reason
not shown by the records of the Bureau
of Land Management. Such a pro-
ceeding will constitute a private con-
test and will be governed by the regula-
tions herein.
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§4.450-2 Protests.

Where the elements of a contest are
not present, any objection raised by
any person to any action proposed to
be taken in any proceeding before the
Bureau will be deemed to be a protest
and such action thereon will be taken
as is deemed to be appropriate in the
circumstances.

§4.450-3 Initiation of contest.

Any person desiring to initiate a pri-
vate contest must file a complaint in
the proper land office (see §1821.2-1 of
chapter II of this title). The contestant
must serve a copy of the complaint on
the contestee not later than 30 days
after filing the complaint and must file
proof of such service, as required by
§4.422(c), in the office where the com-
plaint was filed within 30 days after
service.

§4.450-4 Complaints.

(a) Contents of complaint. The com-
plaint shall contain the following in-
formation, under oath:

(1) The name and address of each
party interested;

(2) A legal description of the land in-
volved;

(3) A reference, so far as known to
the contestant, to any proceedings
pending for the acquisition of title to,
or an interest, in such land:

(4) A statement in clear and concise
language of the facts constituting the
grounds of contest;

(5) A statement of the law under
which contestant claims or intends to
acquire title to, or an interest in, the
land and of the facts showing that he is
qualified to do so;

(6) A statement that the proceeding
is not collusive or speculative but is
insitituted and will be diligently pur-
sued in good faith;

(7) A request that the contestant be
allowed to prove his allegations and
that the adverse interest be invali-
dated;

(8) The office in which the complaint
is filed and the address to which papers
shall be sent for service on the contest-
ant; and

(9) A notice that unless the contestee
files an answer to the complaint in
such office within 30 days after service
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of the notice, the allegations of the
complaint will be taken as confessed.

(b) Amendment of complaint. Except
insofar as the manager, administrative
law judge, Director, Board or Secretary
may raise issues in connection with de-
ciding a contest, issues not raised in a
complaint may not be raised later by
the contestant unless the administra-
tive law judge permits the complaint
to be amended after due notice to the
other parties and an opportunity to ob-
ject.

(c) Corroboration required. All allega-
tions of fact in the complaint which
are not matters of official record or ca-
pable of being judicially noticed and
which, if proved, would invalidate the
adverse interest must be corroborated
under oath by the statement of wit-
nesses. KEach such allegation of fact
must be corroborated by the statement
of at least one witness having personal
knowledge of the alleged fact and such
fact must be set forth in the state-
ment. All statements by witnesses
shall be attached to the complaint.

(d) Filing fee. Each complaint must be
accompanied by a filing fee of $10 and a
deposit of $20 toward reporter’s fees.
Any complaint which is not accom-
panied by the required fee and deposit
will not be accepted for filing.

(e) Waiver of issues. Any issue not
raised by a private contestant in ac-
cordance with the provisions of para-
graph (b) of this section, which was
known to him, or could have been
known to him by the exercise of rea-
sonable diligence, shall be deemed to
have been waived by him, and he shall
thereafter be forever barred from rais-
ing such issue.

§4.450-5 Service.

The complaint must be served upon
every contestee. If the contestee is of
record in the land office, service may
be made and proved as provided in
§4.422 (c). If the person to be served is
not of record in the land office, proof of
service may be shown by a written
statement of the person who made per-
sonal service, by post office return re-
ceipt showing personal delivery, or by
an acknowledgment of service. In cer-
tain circumstances, service may be
made by publication as provided in
paragraph (b)(1) of this section. When

100



Office of the Secretary, Interior

the contest is against the heirs of a de-
ceased entryman, the notice shall be
served on each heir. If the person to be
personally served is an infant or a per-
son who has been legally adjudged of
unsound mind, service of notice shall
be made by delivering a copy of the no-
tice to the legal guardian or com-
mittee, if there be one, of such infant
or person of unsound mind; if there be
none, then by delivering a copy of the
notice to the person having the infant
or person of unsound mind in charge.

(a) Summary dismissal; waiver of defect
in service. If a complaint when filed
does not meet all the requirements of
§4.450-4(a) and (c), or if the complaint
is not served upon each contestee as re-
quired by this section, the complaint
will be summarily dismissed by the
manager and no answer need be filed.
However, where prior to the summary
dismissal of a complaint a contestee
answers without questioning the serv-
ice or proof of service of the complaint,
any defect in service will be deemed
waived as to such answering contestee.

(b) Service by publication—(1) When
service may be made by publication. When
the contestant has made diligent
search and inquiry to locate the
contestee, and cannot locate him, the
contestant may proceed with service
by publication after first filing with
the manager an affidavit which shall:

(i) State that the contestee could not
be located after diligent search and in-
quiry made within 15 days prior to the
filing of the affidavit;

(ii) Be corroborated by the affidavits
of two persons who live in the vicinity
of the land which state that they have
no knowledge of the contestee’s where-
abouts or which give his last known ad-
dress;

(iii) State the last known address of
the contestee; and

(iv) State in detail the efforts and in-
quiries made to locate the party sought
to be served.

(2) Contents of published notice. The
published notice must give the names
of the parties to the contest, legal de-
scription of the land involved, the sub-
stance of the charges contained in the
complaint, the office in which the con-
test is pending, and a statement that
upon failure to file an answer in such
office within 30 days after the comple-
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tion of publication of such notice, the
allegations of the complaint will be
taken as confessed. The published no-
tice shall also contain a statement of
the dates of publication.

(3) Publication, mailing and posting of
notice. (i) Notice by publication shall
be made by publishing notice at least
once a week for 5 successive weeks in
some newspaper of general circulation
in the county in which the land in con-
test lies.

(ii) Within 15 days after the first pub-
lication of a notice, the contestant
shall send a copy of the notice and the
complaint by registered or certified
mail, return receipt requested, to the
contestee at his last known address
and also to the contestee in care of the
post office nearest the land. The return
receipts shall be filed in the office in
which the contest is pending.

(iii) A copy of the notice as published
shall be posted in the office where the
contest is pending and also in a con-
spicuous place upon the land involved.
Such postings shall be made within 15
days after the first publication of the
notice.

(¢) Proof of service. (1) Proof of publi-
cation of the notice shall be made by
filing in the office where the contest is
pending a copy of the notice as pub-
lished and the affidavit of the publisher
or foreman of the newspaper publishing
the same showing the publication of
the notice in accordance with para-
graph (b)(3) of this section.

(2) Proof of posting of the notice
shall be by affidavit of the person who
posted the notice on the land and by
the certificate of the manager or the
Director of the Bureau of Land Man-
agement as to posting in his office.

(3) Proof of the mailing of notice
shall be by affidavit of the person who
mailed the notice to which shall be at-
tached the return receipt.

§4.450-6 Answer to complaint.

Within 30 days after service of the
complaint or after the last publication
of the notice, the contestee must file in
the office where the contest is pending
an answer specifically meeting and re-
sponding to the allegations of the com-
plaint, together with proof of service of
a copy of the answer upon a contestant
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as provided in §4.450-5(b)(3). The an-
swer shall contain or be accompanied
by the address to which all notices or
other papers shall be sent for service
upon contestee.

§4.450-7 Action by manager.

(a) If an answer is not filed as re-
quired, the allegations of the com-
plaint will be taken as admitted by the
contestee and the manager will decide
the case without a hearing.

(b) If an answer is filed and unless all
parties waive a hearing, the manager
will refer the case to an administrative
law judge upon determining that the
elements of a private contest appear to
have been established.

§4.450-8 Amendment of answer.

At the hearing, any allegation not
denied by the answer will be considered
admitted. The administrative law
judge may permit the answer to be
amended after due notice to other par-
ties and an opportunity to object.

§4.451 Government contests.

§4.451-1 How initiated.

The Government may initiate con-
tests for any cause affecting the legal-
ity or validity of any entry or settle-
ment or mining claim.

§4.451-2 Proceedings in Government
contests.

The proceedings in Government con-
tests shall be governed by the rules re-
lating to proceedings in private con-
tests with the following exceptions:

(a) No corroboration shall be required
of a Government complaint and the
complaint need not be under oath.

(b) A Government contest complaint
will not be insufficient and subject to
dismissal for failure to name all par-
ties interested, or for failure to serve
every party who has been named.

(c) No filing fee or deposit toward re-
porter’s fee shall be required of the
Government.

(d) Any action required of the con-
testant may be taken by any author-
ized Government employee.

(e) The statements required by
§4.450-4(a) (5) and (6) need not be in-
cluded in the complaint.
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(f) No posting of notice of publication
on the land in issue shall be required of
the Government.

(g) Where service is by publication,
the affidavits required by §4.450-5(b)(1)
need not be filed. The contestant shall
file with the manager a statement of
diligent search which shall state that
the contestee could not be located after
diligent search and inquiry, the last
known address of the contestee and the
detail of efforts and inquiries made to
locate the party sought to be served.
The diligent search shall be concluded
not more than 15 days prior to the fil-
ing of the statement.

(h) In lieu of the requirements of
§4.450-5(b)(3)(ii) the contestant shall, as
part of the diligent search before the
publication or within 15 days after the
first publication send a copy of the
complaint by certified mail, return re-
ceipt requested, to the contestee at the
last address of record. The return re-
ceipts shall be filed in the office in
which the contest is pending.

(i) The affidavit required by §4.450-
5(c)(3) need not be filed.

(j) The provisions of paragraph (e) of
§4.450-4(e) shall be inapplicable.

§4.452 Proceedings before the admin-
istrative law judge.

§4.452-1 Prehearing conferences.

(a) The administrative law judge may
in his discretion, on his own motion or
on motion of one of the parties, or of
the Bureau, direct the parties or their
representatives to appear at a specified
time and place for a prehearing con-
ference to consider:

(1) The simplification of the issues,

(2) The necessity of amendments to
the pleadings,

(3) The possibility of obtaining stipu-
lations, admissions of facts and agree-
ments to the introduction of docu-
ments,

(4) The limitation of the number of
expert witnesses, and

(5) Such other matters as may aid in
the disposition of the proceedings.

(b) The administrative law judge
shall make an order which recites the
action taken at the conference, the
amendments allowed to the pleadings,
and the agreements made as to any of
the matters considered, and which lim-
its the issues for hearing to those not
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disposed of by admission or agree-
ments. Such order shall control the
subsequent course of the proceedings
before the administrative law judge un-
less modified for good cause, by subse-
quent order.

§4.452-2 Notice of hearing.

The administrative law judge shall
fix a place and date for the hearing and
notify all parties and the Bureau at
least 30 days in advance of the date set,
unless the parties and the Bureau re-
quest or consent to an earlier date. The
notice shall include (a) the time, place,
and nature of the hearing, (b) the legal
authority and jurisdiction under which
the hearing is to be held, and (c) the
matters of fact and law asserted. All
hearings held in connection with land
selection appeals arising under the
Alaska Native Claims Settlement Act,
as amended, shall be conducted within
the state of Alaska, unless the parties
agree otherwise.

[47 FR 26392, June 18, 1982]

§4.452-3 Postponements.

(a) Postponements of hearings will
not be allowed upon the request of any
party or the Bureau except upon a
showing of good cause and proper dili-
gence. A request for a postponement
must be served upon all parties to the
proceeding and filed in the office of the
administrative law judge at least 10
days prior to the date of the hearing.
In no case will a request for postpone-
ment served or filed less than 10 days
in advance of the hearing or made at
the hearing be granted unless the party
requesting it demonstrates that an ex-
treme emergency occurred which could
not have been anticipated and which
justifies beyond question the granting
of a postponement. In any such emer-
gency, if time does not permit the fil-
ing of such request prior to the hear-
ing, it may be made orally at the hear-
ing.

(b) The request for a postponement
must state in detail the reasons why a
postponement is necessary. If a request
is based upon the absence of witnesses,
it must state what the substance of the
testimony of the absent witnesses
would be. No postponement will be
granted if the adverse party or parties
file with the administrative law judge
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within 5 days after the service of the
request a statement admitting that the
witnesses on account of whose absence
the postponement is desired would, if
present, testify as stated in the re-
quest. If time does not permit the fil-
ing of such statement prior to the
hearing, it may be made orally at the
hearing.

(c) Only one postponement will be al-
lowed to a party on account of the ab-
sence of witnesses unless the party re-
questing a further postponement shall
at the time apply for an order to take
the testimony of the alleged absent
witness by deposition.

§4.452-4 Authority of administrative
law judge.

The administrative law judge is vest-
ed with general authority to conduct
the hearing in an orderly and judicial
manner, including authority to sub-
poena witnesses and to take and cause
depositions to be taken for the purpose
of tasking testimony but not for dis-
covery in accordance with the act of
January 31, 1903 (43 U.S.C. 102-106), to
administer oaths, to call and question
witnesses, and to make a decision. The
issuance of subpoenas, the attendance
of witnesses and the taking of deposi-
tions shall be governed by §§4.423 and
4.26 of the general rules in subpart B of
this part.

§4.452-5 Conduct of hearing.

So far as not inconsistent with a pre-
hearing order, the administrative law
judge may seek to obtain stipulations
as to material facts and the issues in-
volved and may state any other issues
on which he may wish to have evidence
presented. He may exclude irrelevant
issues. The contestant will then
present his case following which the
other parties (and in private contests
the Bureau, if it intervenes) will
present their cases.

§4.452-6 Evidence.

(a) All oral testimony shall be under
oath and witnesses shall be subject to
cross-examination. The administrative
law judge may question any witness.
Documentary evidence may be received
if pertinent to any issue. The adminis-
trative law judge will summarily stop
examination and exclude testimony
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which is obviously irrelevant and im-
material.

(b) Objections to evidence will be
ruled upon by the administrative law
judge. Such rulings will be considered,
but need not be separately ruled upon,
by the Board in connection with its de-
cision. Where a ruling of an adminis-
trative law judge sustains an objection
to the admission of evidence, the party
affected may insert in the record, as a
tender of proof, a summary written
statement of the substance of the ex-
cluded evidence, and the objecting
party may then make an offer of proof
in rebuttal.

§4.452-7 Reporter’s fees.

(a) The Government agency initi-
ating the proceedings will pay all re-
porting fees in hearings in Government
contest proceedings, in hearings under
the Surface Resources Act of 1955, as
amended, in hearings under the Mul-
tiple Mineral Development Act of 1954,
as amended, where the United States is
a party, and in hearings under the Min-
ing Claims Rights Restoration Act of
1955, regardless of which party is ulti-
mately successful.

(b) In the case of a private contest,
each party will be required to pay the
reporter’s fees covering the party’s di-
rect evidence and cross-examination of
witnesses, except that if the ultimate
decision is adverse to the contestant,
he must in addition pay all the report-
er’s fees otherwise payable by the
contestee.

(c) Bach party to a private contest
shall be required by the administrative
law judge to make reasonable deposits
for reporter’s fees from time to time in
advance of taking testimony. Such de-
posits shall be sufficient to cover all
reporter’s fees for which the party may
ultimately be liable under paragraph
(b) of this section. Any part of a de-
posit not used will be returned to the
depositor upon the final determination
of the case except that deposits which
are required to be made when a com-
plaint is filed will not be returned if
the party making the deposit does not
appear at the hearing, but will be used
to pay the reporter’s fee. Reporter’s
fees will be at the rates established for
the local courts, or, if the reporting is
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done pursuant to a contract, at rates
established by the contract.

§4.452-8 Findings and conclusions; de-
cision by administrative law judge;
submission to Board for decision.

(a) At the conclusion of the testi-
mony the parties at the hearing shall
be given a reasonable time by the ad-
ministrative law judge, considering the
number and complexity of the issues
and the amount of testimony, to sub-
mit to the administrative law judge
proposed findings of fact and conclu-
sions of law and reasons in support
thereof or to stipulate to a waiver of
such findings and conclusions.

(b) As promptly as possible after the
time allowed for presenting proposed
findings and conclusions, the adminis-
trative law judge shall make findings
of fact and conclusions of law (unless
waiver has been stipulated), giving the
reasons therefor, upon all the material
issues of fact, law, or discretion pre-
sented on the record. The administra-
tive law judge may adopt the findings
of fact and conclusions of law proposed
by one or more of the parties if they
are correct. He must rule upon each
proposed finding and conclusion sub-
mitted by the parties and such ruling
shall be shown in the record. The ad-
ministrative law judge will render a
written decision in the case which shall
become a part of the record and shall
include a statement of his findings and
conclusions, as well as the reasons or
basis therefor, and his rulings upon the
findings and conclusions proposed by
the parties if such rulings do not ap-
pear elsewhere in the record. A copy of
the decision will be served upon all par-
ties to the case.

(c) The Board may require, in any
designated case, that the administra-
tive law judge make only a rec-
ommended decision and that the deci-
sion and the record be submitted to the
Board for consideration. The rec-
ommended decision shall meet all the
requirements for a decision set forth in
paragraph (b) of this section. The
Board shall then make the initial deci-
sion in the case. This decision shall in-
clude such additional findings and con-
clusions as do not appear in the rec-
ommended decision and the record
shall include such rulings on proposed
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findings and conclusions submitted by
the parties as have not been made by
the administrative law judge.

§4.452-9 Appeal to Board.

Any party, including the Govern-
ment, adversely affected by the deci-
sion of the administrative law judge
may appeal to the Board as provided in
§4.410, and the general rules in Subpart
B of this part. No further hearing will
be allowed in connection with the ap-
peal to the Board but the Board, after
considering the evidence, may remand
any case for further hearing if it con-
siders such action necessary to develop
the facts.

GRAZING PROCEDURES (INSIDE AND
OUTSIDE GRAZING DISTRICTS)

SOURCE: 44 FR 41790, July 18, 1979, unless
otherwise noted.

§4.470 Appeal to administrative law
judge; motion to dismiss.

(a) Any applicant, permittee, lessee,
or any other person whose interest is
adversely affected by a final decision of
the authorized officer may appeal to an
administrative law judge by filing his
appeal in the office of the authorized
officer within 30 days after receipt of
the decision. The appeal shall state the
reasons, clearly and concisely, why the
appellant thinks the final decision of
the authorized officer is in error. All
grounds of error not stated shall be
considered as waived, and no such
waived ground of error may be pre-
sented at the hearing unless ordered or
permitted by the administrative law
judge.

(b) Any applicant, permittee, lessee,
or any other person who, after proper
notification, fails to appeal a final de-
cision of the authorized officer within
the period prescribed in the decision,
shall be barred thereafter from chal-
lenging the matters adjudicated in that
final decision.

(c) When separate appeals are filed
and the issue or issues involved are
common to two or more appeals, they
may be consolidated for purposes of
hearing and decision.

(d) The authorized officer shall
promptly forward the appeal to the
State Director. Within 30 days after his

§4.472

receipt of the appeal the State Director
may file on behalf of the authorized of-
ficer a written motion, serving a copy
thereof upon the appellant, requesting
that the appeal be dismissed for the
reason that it is frivolous, the appeal
was filed late, the errors are not clear-
ly and concisely stated, the issues are
immaterial, the issue or issues were in-
cluded in a prior final decision from
which no timely appeal was made, or
all issues involved therein have been
previously adjudicated in an appeal in-
volving the same preference, the same
parties or their predecessors in inter-
est. The appellant may file a written
answer within 20 days after service of
the motion upon him with the State
Director. The appeal, motion, the
proofs of service (see §4.401(c)), and the
answers will be transmitted to the
Hearings Division, Office of Hearings
and Appeals, Salt Lake City, Utah. An
administrative law judge, shall rule on
the motion, and, if the motion is sus-
tained, dismiss the appeal by written
order.

§4.471 Time and place of hearing; no-
tice; intervenors.

At least 30 days before the date set
by the administrative law judge the au-
thorized officer will notify the appel-
lant of the time and place of the hear-
ing within or near the district. Any
other person who in the opinion of the
authorized officer may be directly af-
fected by the decision on appeal will
also be notified of the hearing; such
person may himself appear at the hear-
ing, or by attorney, and upon a proper
showing of interest, may be recognized
by the administrative law judge as an
intervenor in the appeal.

§4.472 Authority of administrative law
judge.

(a) The administrative law judge is
vested with the duty and general au-
thority to conduct the hearing in an
orderly, impartial, and judicial man-
ner, including authority to subpoena
witnesses, recognize intervenors, ad-
minister oaths and affirmations, call
and question witnesses, regulate the
course and order of the hearing, rule
upon offers of proof and the relevancy
of evidence, and to make findings of
fact, conclusions of law, and a decision.
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The administrative law judge shall
have authority to take or to cause
depositions to be taken. Subpoenas,
depositions, the attendance of wit-
nesses, and witness and deposition fees
shall be governed by §4.26 of the gen-
eral rules in Subpart B of this part, to
the extent such regulations are appli-
cable.

(b) The administrative law judge also
may grant or order continuances, and
set the times and places of further
hearings. Continuances shall be grant-
ed in accordance with §4.452-3.

§4.473 Service.

Service of notice or other documents
required under this subpart shall be
governed by §§4.413 and 4.422. Proof of
such service shall be filed in the same
office where the notice or document
was filed within 15 days after such
service, unless filed with the notice or
document.

§4.474 Conduct of hearing; reporter’s
fees; transcript.

(a) The appellant, the State Director
or his representative, and recognized
intervenors will stipulate so far as pos-
sible all material facts and the issue or
issues involved. The administrative law
judge will state any other issues on
which he may wish to have evidence
presented. Issues which appear to the
administrative law judge to be unnec-
essary to a proper disposition of the
case will be excluded; but the party as-
serting such issue may state briefly for
the record the substance of the proof
which otherwise would have been of-
fered in support of the issue. Issues not
covered by the appellant’s specifica-
tions of error may not be admitted ex-
cept with the consent of the State Di-
rector or his representative, unless the
administrative law judge rules that
such issue is essential to the con-
troversy and should be admitted. The
parties will then be given an oppor-
tunity to submit offers of settlement
and proposals of adjustment for the
consideration of the administrative law
judge and of the other parties.

(b) Unless the administrative law
judge orders otherwise, the State Di-
rector or his representative will then
make the opening statement, setting
forth the facts leading to the appeal.

43 CFR Subtitle A (10-1-02 Edition)

Upon the conclusion of the opening
statement, the appellant shall present
his case, consistent with his specifica-
tions of error. (In the case of a show
cause, the State Director shall set
forth the facts leading to the issuance
of the show cause notice and shall
present his case following the opening
statement.) Following the appellant’s
presentation, or upon his failure to
make such presentation, the adminis-
trative law judge, upon his own motion
or upon motion of any of the parties,
may order summary dismissal of the
appeal with prejudice because of the in-
adequacy or insufficiency of the appel-
lant’s case, to be followed by a written
order setting forth the reasons for the
dismissal and taking such other action
under this subpart as may be proper
and warranted. An appeal may be had
from such order as well as from any
other final determination made by the
administrative law judge.

(c) In the absence or upon denial of
such motion the State Director or his
representative and recognized interve-
nors may present evidence if such a
presentation appears to the adminis-
trative law judge to be necessary for a
proper disposition of the matters in
controversy, adhering as closely as pos-
sible to the issues raised by the appel-
lant. All oral testimony shall be under
oath or affirmation, and witnesses
shall be subject to cross-examination
by any party to the proceeding. The ad-
ministrative law judge may question
any witness whenever it appears nec-
essary. Documentary evidence will be
received by the administrative law
judge and made a part of the record, if
pertinent to any issue, or may be en-
tered by stipulation. No exception need
be stated or noted and every ruling of
the administrative law judge will be
subject to review on appeal. The party
affected by an adverse ruling sus-
taining an objection to the admission
of evidence, may insert in the record,
as a tender of proof, a brief written
statement of the substance of the ex-
cluded evidence; and the opposing
party may then make an offer of proof
in rebuttal. The administrative law
judge shall summarily stop examina-
tion and exclude testimony on any
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issue which he determines has been ad-
judicated previously in an appeal in-
volving the same preference and the
same parties or their predecessors in
interest, or which is obviously irrele-
vant and immaterial to the issues in
the case. At the conclusion of the testi-
mony the parties at the hearing shall
be given a reasonable opportunity, con-
sidering the number and complexity of
the issues and the amount of testi-
mony, to submit to the administrative
law judge proposed findings of fact and
conclusions of law, and reasons in sup-
port thereof, or to stipulate to a waiver
of such findings and conclusions.

(d) The reporter’s fees shall be borne
by the Government. Each party shall
pay for any copies of the transcript ob-
tained by him. Unless the parties stipu-
late to a summary of the evidence, the
Government will file the original copy
of the transcript with the case record.

§4.475 Findings of fact and decision
by administrative law judge: Notice;
submission to Board of Land Ap-
peals for decision.

(a) As promptly as possible after the
time allowed for presenting proposed
findings and conclusions, the adminis-
trative law judge shall make findings
of fact and conclusions of law unless
waiver has been stipulated, and shall
render a decision upon all material
issues of fact and law presented on the
record. In doing so he may adopt the
findings of fact and conclusions of law
proposed by one or more of the parties
if they are correct. The reasons for the
findings, conclusions, and decisions
made shall be stated, and along with
the findings, conclusions, and decision,
shall become a part of the record in
any further appeal. A copy of the deci-
sion shall be sent by certified mail to
the appellant and all intervenors, or
their attorneys of record.

(b) The Board of Land Appeals may
require, in any designated case, that
the administrative law judge make
only a recommended decision and that
such decision and the record be sub-
mitted to the Board for consideration.
The recommended decision shall meet
all the requirements for a decision set
forth in paragraph (a) of this section.
The Board shall then make the deci-
sion in the case. This decision shall in-

§4.478

clude such additional findings and con-
clusions as do not appear in the rec-
ommended decision and the record
shall include such rulings on proposed
findings and conclusions submitted by
the parties as have not been made by
the administrative law judge.

§4.476 Appeals to the Board of Land
Appeals.

Any party affected by the adminis-
trative law judge’s decision, including
the State Director, has the right to ap-
peal to the Board of Land Appeals, in
accordance with the procedures and
rules set forth in this part 4.

§4.477 Effect of decision suspended
during appeal.

Notwithstanding the provisions of
§4.21(a) of this part pertaining to the
period during which a final decision
will not be in effect, and consistent
with the provisions of §4160.3 of this
title, the authorized officer may pro-
vide in his decision that it shall be in
full force and effect pending decision
on an appeal therefrom. Any action
taken by the authorized officer pursu-
ant to a decision shall be subject to
modification or revocation by the ad-
ministrative law judge or the Board
upon an appeal from the decision. In
order to insure the exhaustion of ad-
ministrative remedies before resort to
court action, a decision which at the
time of its rendition is subject to ap-
peal to a superior authority in the De-
partment shall not be considered final
s0 as to be agency action subject to ju-
dicial review under 5 U.S.C. 704, unless
it has been made effective pending a
decision on appeal in the manner pro-
vided in this paragraph.

[44 FR 41790, July 18, 1979, as amended at 60
FR 9958, Feb. 22, 1995]

§4.478 Conditions of decision action.

(a) Record as basis of decision; defini-
tion of record. No decision shall be ren-
dered except on consideration of the
whole record or such portions thereof
as may be cited by any party or by the
State Director and as supported by and
in accordance with the reliable, pro-
bative, and substantial evidence. The
transcript of testimony and exhibits,
together with all papers and requests
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filed in the proceedings, shall con-
stitute the exclusive record for deci-
sion.

(b) Effect of substantial compliance. No
adjudication of grazing preference will
be set aside on appeal, if it appears
that it is reasonable and that it rep-
resents a substantial compliance with
the provisions of part 4100 of this title.

Subpart F—Implementation of the
Equal Access to Justice Act in
Agency Proceedings

AUTHORITY: Sec. 203(a)(1), Pub. L. 96-481, 94
Stat. 2325 (5 U.S.C. 504(c)(1)).

SOURCE: 48 FR 17596, Apr. 25, 1983, unless
otherwise noted.

GENERAL PROVISIONS

§4.601 Purpose of these rules.

These rules are adopted by the De-
partment of the Interior pursuant to
section 504 of title b5, United States
Code, as amended by section 203(a)(1) of
the Equal Access to Justice Act, Pub.
L. 96-481. Under the Act, an eligible
party may receive an award for attor-
ney fees and other expenses when it
prevails over the Department in an ad-
versary adjudication under 5 U.S.C. 554
before the Office of Hearings and Ap-
peals, unless the Department’s position
as a party to the proceeding was sub-
stantially justified or special cir-
cumstances make an award unjust. The
purpose of these rules is to establish
procedures for the submission and con-
sideration of applications for awards
against the Department.

§4.602 Definitions.

As used in this part:

(a) The Act means section 504 of title
5, United States Code, as amended by
section 203(a)(1) of the Equal Access to
Justice Act, Pub. L. 96-481.

(b) Adversary adjudication means an
adjudication under 5 U.S.C. 554 in
which the position of the United States
is represented by counsel or otherwise,
but excludes an adjudication for the
purpose of establishing or fixing a rate
or for the purpose of granting or renew-
ing a license.
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(c) Adjudicative officer means the offi-
cial who presided at the adversary ad-
judication.

(d) Department refers to the Depart-
ment of the Interior or the relevant de-
partment component which is a party
to the adversary adjudication (e.g., Of-
fice of Surface Mining Reclamation
and Enforcement or Bureau of Land
Management).

(e) Proceeding means an adversary ad-
judication as defined in §4.602(b).

(f) Party includes a person or agency
named or admitted as a party, or prop-
erly seeking and entitled as of right to
be admitted as a party, in an agency
proceeding, and a person or agency ad-
mitted by an agency as a party for lim-
ited purposes.

§4.603 Proceedings covered.

(a) These rules apply to adversary ad-
judications required by statute to be
conducted by the Secretary under b5
U.S.C. 554. Specifically, these rules
apply to adjudications conducted by
the Office of Hearings and Appeals
under 5 U.S.C. 554 which are required
by statute to be determined on the
record after opportunity for an agency
hearing. These rules do not apply
where adjudications on the record are
not required by statute even though
hearings are conducted using proce-
dures comparable to those set forth in
5 U.S.C. 554.

(b) If a proceeding includes both mat-
ters covered by the Act and matters
specifically excluded from coverage,
any award made will include only fees
and expenses related to covered mat-
ters.

§4.604 Applicability to Department of
the Interior proceedings.

The Act applies to any adversary ad-
judication pending before the Office of
Hearings and Appeals of the Depart-
ment of the Interior at any time be-
tween October 1, 1981, and September
30, 1984. This includes proceedings
begun before October 1, 1981, if final
Departmental action has not been
taken before that date, and proceedings
pending on September 30, 1984.

§4.605

(a) To be eligible for an award of at-
torney fees and other expenses under

Eligibility of applicants.
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the Act, the applicant must be a party
prevailing over the Department in the
adversary adjudication for which it
seeks an award. The applicant must
show that it meets all pertinent condi-
tions of eligibility set out in these reg-
ulations.

(b) The types of eligible applicants
are as follows:

(1) An individual with a net worth of
not more than $1 million;

(2) The sole owner of an unincor-
porated business which has a net worth
of not more than $5 million, and not
more than 500 employees;

(3) A charitable or other tax-exempt
organization described in section
501(c)(3) of the Internal Revenue Code
(26 U.S.C. 501(c)(3)) with not more than
500 employees;

(4) A cooperative association as de-
fined in section 15(a) of the Agricul-
tural Marketing Act (12 U.S.C. 1141j(a))
with not more than 500 employees; and

(5) Any other partnership, corpora-
tion, association, or public or private
organization with a net worth of not
more than $5 million and not more
than 500 employees. A unit of state or
local government is not a public orga-
nization within the meaning of this
provision.

(c) For the purpose of eligibility, the
net worth and number of employees of
an applicant shall be determined as of
the date the adversary adjudication
was initiated.

(d) An applicant who owns an unin-
corporated business will be considered
as an ‘‘individual’ rather than a ‘‘sole
owner of an unincorporated business’”
if the issues on which the applicant
prevails are related primarily to per-
sonal interests rather than to business
interests.

(e) The employees of an applicant in-
clude all persons who regularly per-
form services for remuneration for the
applicant, under the applicant’s direc-
tion and control. Part-time employees
shall be included.

(f) The net worth and the number of
employees of the applicant and all of
its affiliates shall be aggregated to de-
termine eligibility. Any individual or
group of individuals, corporation, or
other entity that directly or indirectly
controls or owns a majority of the vot-
ing shares of another business, or con-

§4.607

trols in any manner the election of a
majority of that business’ board of di-
rectors, trustees, or other persons exer-
cising similar functions shall be con-
sidered an affiliate of that business for
purposes of this part. In addition, the
adjudicative officer may determine
that financial relationships of the ap-
plicant other than those described in
the paragraph constitute special cir-
cumstances that would make an award
unjust.

(g) An applicant is not eligible if it
has participated in the proceeding sole-
ly on behalf of other persons or entities
that are ineligible.

§4.606

(a) A prevailing applicant may re-
ceive an award for fees and expenses in-
curred in connection with a proceeding
unless (1) the position of the Depart-
ment as a party to the proceeding was
substantially justified, or (2) special
circumstances make the award sought
unjust. No presumption arises that the
Department’s position was not sub-
stantially justified simply because the
Department did not prevail.

(b) An award will be reduced or de-
nied if the applicant has unduly or un-
reasonably protracted the proceeding.

Standards for awards.

§4.607 Allowable fees and expenses.

(a) The following fees and other ex-
penses are allowable under the Act:

(1) Reasonable expenses of expert wit-
nesses;

(2) Reasonable cost of any study,
analysis, engineering report, test, or
project which is found necessary for
the preparation of the party’s case; and

(3) Reasonable attorney or agent fees.

(b) The amount of fees awarded will
be based upon the prevailing market
rates for the kind and quality of serv-
ices furnished, except that—

(1) Compensation for an expert wit-
ness will not exceed the highest rate at
which the Department pays expert wit-
nesses; and

(2) Attorney or agent fees will not ex-
ceed $75 per hour.

(c) In determining the reasonableness
of the fee sought, the adjudicative offi-
cer shall consider the following:

(1) The prevailing rate for similar
services in the community in which the
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attorney, agent, or witness has per-
formed the service;

(2) The time actually spent in the
representation of the applicant;

(3) The difficulty or complexity of
the issues in the proceeding;

(4) Any necessary and reasonable ex-
penses incurred; and

(5) Such other factors as may bear on
the value of the services performed.

INFORMATION REQUIRED FROM
APPLICANTS

NOTE: Information Collection. The informa-
tion collection requirement contained in
§§4.608 through 4.610, requiring an applica-
tion for fees and expenses in an adversary ad-
judication under the Equal Access to Justice
Act, has been approved by the Office of Man-
agement and Budget under the Paperwork
Reduction Act, 44 U.S.C. 3507, and has been
assigned clearance members 1084-0011. The
information is required to seek an award of
fees and expenses.

§4.608 Contents of application.

(a) An application for an award of
fees and expenses under the Act shall
identify the applicant and the pro-
ceeding for which an award is sought.
Two copies of the application shall be
filed with the adjudicative officer. The
application shall show that the appli-
cant has prevailed and identify the po-
sition of the Department in the pro-
ceeding that the applicant alleges was
not substantially justified.

(b) The application shall include a
statement that the applicant’s net
worth at the time the proceeding was
initiated did not exceed $1 million if
the applicant is an individual (other
than a sole owner of an unincorporated
business seeking an award in that ca-
pacity) or $6 million in the case of all
other applicants. An applicant may
omit this statement if:

(1) It attaches a copy of a ruling by
the Internal Revenue Service that it
qualifies as an organization described
in section 501(c)(3) of the Internal Rev-
enue Code of 1954 (26 U.S.C. 501(c)(3)
and is exempt from taxation under sec-
tion 501(a) of the Code or in the case of
an organization not required to obtain
a ruling from the Internal Revenue
Service on its exempt status, a state-
ment that describes the basis for the
applicant’s belief that it qualifies
under section 501(c)(3) of the Code; or
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(2) It states that it is a cooperative
association as defined in section 15(a)
of the Agricultural Marketing Act (12
U.S.C. 1141j(a)).

(c) If the applicant is a partnership,
corporation, association, or public or
private organization (including chari-
table or other tax exempt organiza-
tions or cooperative associations) or a
sole owner of an unincorporated busi-
ness, the application shall state that it
did not have more than 500 employees
at the time the proceeding was initi-
ated, giving the number of its employ-
ees and describing briefly the type and
purpose of its organization or business.

(d) The application shall itemize the
amount of fees and expenses for which
an award is sought.

(e) The application may include any
other matters that the applicant be-
lieves should be considered in deter-
mining whether and in what amount an
award should be made.

(f) The application shall be signed by
the applicant or an authorized officer
of the applicant. The application shall
contain or be accompanied by a written
verification under oath or affirmation
under penalty of perjury that the infor-
mation provided in the application and
all accompanying material is true and
complete to the best of the signer’s in-
formation and belief.

§4.609 Net worth exhibit.

(a) Each application except a quali-
fied tax-exempt organization or a
qualified cooperative association must
submit with its application a detailed
exhibit showing its net worth at the
time the proceeding was initiated. If
any individual, corporation, or other
entity directly or indirectly controls or
owns a majority of the voting shares or
other interest of the applicant, or if
the applicant directly or indirectly
owns or controls a majority of the vot-
ing shares or other interest of any cor-
poration or other entity, the exhibit
must include a showing of the net
worth of all such affiliates or of the ap-
plicant including the affiliates. The ex-
hibit may be in any form convenient to
the applicant, provided that it makes
full disclosure of the applicant’s and
all affiliates’ assets and liabilities and
is sufficient to determine whether the
applicant qualifies under the standards
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of 5 U.S.C. 504(b)(1)(B)(i). The adjudica-
tive officer may require an applicant to
file additional information to deter-
mine the applicant’s eligibility for an
award.

(b) The net worth exhibit shall de-
scribe any transfers of assets from, or
obligations incurred by, the applicant
or any affiliate, occurring in the one-
year period to the date on which the
proceeding was initiated, that reduced
the net worth of the applicant and its
affiliates below the applicable net
worth ceiling. If there were no such
transactions, the exhibit shall so state.

(c) Ordinarily, the net worth exhibit
shall be included in the public record of
the proceeding. However, an applicant
that objects to public disclosure of in-
formation in any portion of the exhibit
and believes there are legal grounds for
withholding it from disclosure may
submit that portion of the exhibit di-
rectly to the adjudicative officer in a
sealed envelope labeled ‘‘Confidential
Financial Information,” accompanied
by a motion to withhold the informa-
tion from public disclosure. The mo-
tion shall describe the information
sought to be withheld and explain, in
detail, why it falls within one or more
of the specific exemptions from manda-
tory disclosure under the Freedom of
Information Act, 5 U.S.C. 552, and
whether it is covered by the Trade Se-
crets Act, 18 U.S.C. 1905, or other appli-
cable statutes; why public disclosure of
the information would adversely affect
the applicant; and why disclosure is
not required in the public interest. The
material in question shall also be
served on counsel representing the
agency against which the applicant
seeks an award, but need not be served
on any other party to the proceeding.
If the adjudicative officer finds that
the information should not be withheld
from disclosure, it shall be placed in
the public record of the proceeding.
Otherwise, any request to inspect or
copy the exhibit shall be disposed of in
accordance with the Department’s es-
tablished procedures under the Free-
dom of Information Act, 43 CFR 2.11 et.
seq.

§4.611

§4.610 Documentation of fees and ex-
penses.

(a) The application shall be accom-
panied by full documentation of the
fees and expenses, including the cost of
any study, analysis, engineering re-
port, test, or project, for which an
award is sought.

(b) The documentation shall include
an affidavit from each professional
firm or individual whose services are
covered by the application, stating the
actual time expended and the rate at
which fees and other expenses were
computed and/or charged and describ-
ing the specific services performed.

(1) The affidavit shall itemize in de-
tail the services performed by the date,
number of hours per date, and the serv-
ices performed during those hours. In
order to establish the hourly rate, the
affidavit shall state the hourly rate
billed to and paid by the majority of
clients during the relevant time peri-
ods.

(2) If no hourly rate is paid by the
majority of clients because, for in-
stance, the attorney or agent rep-
resents most clients on a contingency
basis, the attorney or agent shall pro-
vide affidavits from two attorneys or
agents with similar experience, who
perform similar work in the same or
similar geographic location, stating
the hourly rate which they bill and are
paid by the majority of their clients
during a comparable time period.

(c) The documentation shall also in-
clude a description of any expenses for
which reimbursement is sought and a
statement of the amounts paid and
payable by the applicant or by any
other person or entity for the services
provided.

(d) The adjudicative officer may re-
quire the applicant to provide vouch-
ers, receipts, or other substantiation
for any expenses claimed.

§4.611 Time for submission of applica-
tion.

(a) An application must be filed no
later than 30 days after final disposi-
tion of the proceeding. Action on an
application for an award of fees or
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other expenses filed prior to final dis-
position of the proceeding shall be
stayed pending such final disposition.

(b) Final disposition means the later
of (1) the date on which the final De-
partment decision is issued; or (2) the
date of the order which finally resolves
the proceeding, such as an order ap-
proving settlement or voluntary dis-
missal.

PROCEDURES FOR CONSIDERING
APPLICATIONS

§4.612 Filing and service of docu-
ments.

Any application for an award and any
other pleading or document related to
an application shall be filed with the
adjudicative officer and serve on all
parties to the proceeding in the same
manner as other pleadings in the pro-
ceeding, except as provided in §4.609(c)
for confidential financial information.

§4.613 Answer to application.

(a) Within 30 calendar days after
service of an application, the Depart-
ment shall file an answer. If the De-
partment fails to answer or otherwise
fails to contest or settle the applica-
tion, the adjudicative officer may,
upon a satisfactory showing of entitle-
ment by the applicant, make an award
for the applicant’s fees and other ex-
penses under 5 U.S.C. 504 in accordance
with §4.616.

(b) If the Department and the appli-
cant believe that they can reach a set-
tlement concerning the award, the De-
partment and the applicant may joint-
ly file a statement of their intent to
negotiate. The filing of such a state-
ment shall extend the time for filing an
answer for an additional 30 days from
the date of filing of the statement.
Further extensions may be granted by
the adjudicative officer upon the joint
request of the Department and the ap-
plicant.

(c) The answer shall explain in detail
any objections to the award requested
and identify the facts relied on to sup-
port the objection. If the answer is
based on any alleged facts not already
reflected in the record of the pro-
ceeding, the Department shall include
with the answer either a supporting af-
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fidavit or a request for further pro-
ceedings.

§4.614 Settlement.

An applicant and the Department
may agree on a proposed settlement of
an award before final action on the ap-
plication, either in connection with a
settlement of the underlying pro-
ceeding, or after the underlying pro-
ceeding has been concluded. If the ap-
plicant and the Department agree on a
proposed settlement of an award before
an applicant has been filed, the appli-
cation shall be filed with the proposed
settlement.

§4.615 Extensions of time and further
proceedings.

(a) The adjudicative officer may on
motion and for good cause shown grant
extensions of time other than for filing
an application for fees and expenses
after final disposition in the adversary
adjudication.

(b) Ordinarily, the determination of
an award will be made on the basis of
the written record of the underlying
proceeding and the filings required or
permitted by the foregoing sections of
these rules. However, the adjudicative
officer may, sua sponte, or on motion of
any party to the proceedings require or
permit further proceedings, such as in-
formal conferences, oral argument, ad-
ditional written submissions or an evi-
dentiary hearing. Such further pro-
ceedings shall be held only when nec-
essary for full and fair resolution of the
issues arising from the application and
shall be conducted as promptly as pos-
sible. A motion for further proceedings
shall specifically identify the informa-
tion sought on the disputed issues and
shall explain why the further pro-
ceedings are necessary to resolve the
issues.

§4.616 Decision on application.

The adjudicative officer shall
promptly issue a decision on the appli-
cation which shall include proposed
written findings and conclusions, and
the reasons or basis therefore, on such
of the following as are relevant to the
decision:

(a) The applicant’s status as a pre-
vailing party;
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(b) The applicant’s qualification as a
“party’’ under 5 U.S.C. 504(b)(1)(B);

(c) Whether the Department’s posi-
tion as a party to the proceeding was
substantially justified;

(d) Whether special circumstances
make an award unjust;

(e) Whether the applicant during the
course of the proceedings engaged in
conduct that unduly and unreasonably
protracted the final resolution of the
matter in controversy; and

(f) The amounts, if any, awarded for
fees and other expenses, with reasons
for any difference between the amount
requested and the amount awarded. If
neither the applicant nor the Depart-
ment appeals within 30 days from re-
ceipt of the adjudicative officer’s deci-
sion, this decision will be the final De-
partmental decision.

§4.617 Appeals Board review.

If review is sought by the applicant
or the Department, the decision of the
adjudicative officer will be reviewed by
the appropriate appeals board in ac-
cordance with the Department’s proce-
dures for the type of underlying pro-
ceeding involved. The appeals board
will then issue the final Departmental
decision on the application.

§4.618 Judicial review.

Judicial review of final Departmental
decisions on awards may be sought as
provided in 5 U.S.C. 504(c)(2).

§4.619 Payment of award.

An applicant seeking payment of an
award shall submit a copy of the final
decision granting the award to the As-
sistant Secretary for Policy, Budget
and Administration, U.S. Department
of the Interior, Washington, DC 20240.
A statement that review of the under-
lying decision is not being sought in
the United States courts, or that the
process for seeking review of the award
has been completed, must also be in-
cluded.

Subpart G—Special Rules Appli-
cable to Other Appeals and
Hearings

AUTHORITY: 5 U.S.C. 301.

§4.702

§4.700 Who may appeal.

Any party aggrieved by an adjudica-
tory action or decision of a Depart-
mental official relating to rights or
privileges based upon law in any case
or proceeding in which Departmental
regulations allow a right of appeal to
the head of the Department from such
action or decision, should direct his ap-
peal to the Director, Office of Hearings
and Appeals, if the case is not one
which lies within the appellate review
jurisdiction of an established Appeals
Board and is not excepted from the re-
view authority delegated to the Direc-
tor. No appeal will lie when the action
of the Departmental official was based
solely upon administrative or discre-
tionary authority of such official.

[36 FR 7186, Apr. 15, 1971; 36 FR 7588, Apr. 22,
1971]

§4.701 Notice of appeal.

The appellant shall file a written no-
tice of appeal, signed by him or by his
attorney or other qualified representa-
tive, in the Office of the Director, with-
in 30 days from the date of mailing of
the decision from which the appeal is
taken. The notice shall contain an
identification of the action or decision
appealed from and give a concise but
complete statement of the facts relied
upon and the relief sought. The appel-
lant shall mail a copy of the notice of
appeal, any accompanying statement
of reasons therefor, and any written ar-
guments or briefs, to each party to the
proceedings or whose rights are in-
volved in the case, and to the Depart-
mental official whose action or deci-
sion is being appealed. The notice of
appeal shall contain a certificate set-
ting forth the names of the parties
served, their addresses, and the dates
of mailing.

§4.702 Transmittal of appeal file.

Within 10 days after receipt of a copy
of the notice of appeal, the Depart-
mental official whose action or deci-
sion is being appealed shall transmit to
the Office of the Director the entire of-
ficial file in the matter, including all
records, documents, transcripts of tes-
timony, and other information com-
piled during the proceedings leading to
the decision being appealed.
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§4.703 Pleadings.

If the parties wish to file briefs, they
must comply with the following re-
quirements: Appellant shall have 30
days from the date of filing of his no-
tice of appeal within which to file an
opening brief, and the opposing parties
shall have 30 days from the date of re-
ceipt of appellant’s brief in which to
file an answering brief. Additional or
rebuttal briefs may be filed upon per-
mission first obtained from the Direc-
tor or the Ad Hoc Appeals Board ap-
pointed by him to consider and decide
the particular appeal. Copies of all
briefs shall be served upon all other
parties or their attorneys of record or
other qualified representatives, and a
certificate to that effect shall be filed
with said brief.

[36 FR 7186, Apr. 15, 1971; 36 FR 7588, Apr. 22,
1971]

§4.704 Decisions on appeals.

The Director, or an Ad Hoc Appeals
Board appointed by the Director to
consider and decide the particular ap-
peal, will review the record and take
such action as the circumstances call
for. The Director or the Ad Hoc Ap-
peals Board may direct a hearing on
the entire matter or specified portions
thereof, may decide the appeal forth-
with upon the record already made, or
may make other disposition of the
case. Upon request and for good cause
shown, the Director or an Ad Hoc Ap-
peals Board may grant an opportunity
for oral argument. Any hearing on such
appeals shall be conducted by the Ad
Hoc Appeals Board or a member or
members thereof, or by an administra-
tive law judge of the Office of Hearings
and Appeals and shall be governed inso-
far as practicable by the regulations
applicable to other hearings under this
part.

[36 FR 7186, Apr. 15, 1971, as amended at 39
FR 2366, Jan. 21, 1974]

Subpart H [Reserved]
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Subpart |—Special Procedural
Rules Applicable to Practice
and Procedure for Hearings,
Decisions, and Administrative
Review Under Part 17 of This
Title—Nondiscrimination in
Federally Assisted Programs
of the Department of the Inte-
rior—Effectuation of Title VI of
the Civil Rights Act of 1964

AUTHORITY: 43 CFR 17.8 and 5 U.S.C. 301.

SOURCE: 38 FR 21162, Aug. 6, 1973, unless
otherwise noted.

CROSS REFERENCE: See subpart A for the
organization, authority and jurisdiction of
the Office of Hearings and Appeals, including
its Hearings Division. To the extent they are
not inconsistent with these special rules, the
general rules applicable to all types of pro-
ceedings before the Hearings Division and
the several Appeals Boards of the Office of
Hearings and Appeals, contained in subpart
B of this part, are applicable also to pro-
ceedings under these regulations.

GENERAL

§4.800 Scope
rules.

and construction of

(a) The rules of procedure in this sub-
part I supplement part 17 of this title
and are applicable to the practice and
procedure for hearings, decisions, and
administrative review conducted by
the Department of the Interior, pursu-
ant to title VI of the Civil Rights Act
of 1964 (section 602, 42 U.S.C. 2000d-1)
and part 17 of this title, concerning
nondiscrimination in Federally-as-
sisted programs in connection with
which Federal financial assistance is
extended under laws administered in
whole or in part by the Department of
the Interior.

(b) These regulations shall be lib-
erally construed to secure the just,
prompt, and inexpensive determination
of all proceedings consistent with ade-
quate consideration of the issues in-
volved and full protection of the rights
of all interested parties including the
Government.
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§4.801 Suspension of rules.

Upon notice to all parties, the re-
sponsible Department official or the
administrative law judge, with respect
to matters pending before him, may
modify or waive any rule in this part
upon his determination that no party
will be unduly prejudiced and the ends
of justice will thereby be served.

§4.802 Definitions.

(a) The definitions set forth in §17.12
of this title apply also to this subpart.

(b) Director means the Director, Of-
fice for Equal Opportunity, Depart-
ment of the Interior.

(c) Administrative law judge means an
administrative law judge designated by
the Office of Hearings and Appeals, Of-
fice of the Secretary, in accordance
with 5 U.S.C. 3105 and 3344.

(d) Notice means a notice of hearing
in a proceeding instituted under Part
17 of this title and these regulations.

(e) Party means a recipient or appli-
cant; the Director; and any person or
organization participating in a pro-
ceeding pursuant to §4.808.

§4.803 Computation of time.

Except as otherwise provided by law,
in computing any period of time under
these rules or in any order issued here-
under, the time begins with the day
following the act or event, and includes
the last day of the period, unless it is
a Saturday, Sunday, or Federal legal
holiday, or other nonbusiness day, in
which event it includes the next fol-
lowing day which is not a Saturday,
Sunday, Federal legal holiday, or other
nonbusiness day. When the period of
time prescribed or allowed is 7 days or
less, intermediate Saturdays, Sundays,
Federal legal holidays and other non-
business days shall be excluded in the
computation.

§4.804 Extensions of time.

A request for extension of time
should be made to the designated ad-
ministrative law judge or other appro-
priate Departmental official with re-
spect to matters pending before him.
Such request shall be served on all par-
ties and set forth the reasons for the
request. Extensions may be granted
upon a showing of good cause by the

§4.807

applicant. Answers to such requests are
permitted if made promptly.

§4.805 Reduction of time to file docu-
ments.

For good cause, the responsible De-
partmental official or the administra-
tive law judge, with respect to matters
pending before him, may reduce any
time limit prescribed by the rules in
this part, except as provided by law or
in part 17 of this title.

DESIGNATION AND RESPONSIBILITIES OF
ADMINISTRATIVE LAW JUDGE

§4.806 Designation.

Hearings shall be held before an ad-
ministrative law judge designated by
the Office of Hearings and Appeals.

§4.807 Authority and responsibilities.

The administrative law judge shall
have all powers necessary to preside
over the parties and the proceedings,
conduct the hearing, and make deci-
sions in accordance with 5 U.S.C. 554
through 557. His powers shall include,
but not be limited to, the power to:

(a) Hold conferences to settle, sim-
plify, or fix the issues in a proceeding,
or to consider other matters that may
aid in the expeditious disposition of the
proceeding.

(b) Require parties to state their po-
sition with respect to the various
issues in the proceedings.

(c) BEstablish rules for media coverage
of the proceedings.

(d) Rule on motions and other proce-
dural items in matters before him.

(e) Regulate the course of the hear-
ing, the conduct of counsel, parties,
witnesses, and other participants.

(f) Administer oaths, call witnesses
on his own motion, examine witnesses,
and direct witnesses to testify.

(g2) Receive, rule on, exclude, or limit
evidence.

(h) Fix time limits for submission of
written documents in matters before
him.

(i) Take any action authorized by
these regulations, by 5 U.S.C. 556, or by
other pertinent law.
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APPEARANCE AND PRACTICE

§4.808 Participation by a party.

Subject to the provisions contained
in part 1 of this subtitle, a party may
appear in person, by representative, or
by counsel, and participate fully in any
proceeding held pursuant to part 17 of
this title and these regulations. A
State agency or any instrumentality
thereof, a political subdivision of the
State or instrumentality thereof, or a
corporation may appear by any of its
officers or employees duly authorized
to appear on its behalf.

§4.809 Determination of parties.

(a) The affected applicant or recipi-
ent to whom a notice of hearing or a
notice of an opportunity for hearing
has been mailed in accordance with
part 17 of this title and §4.815, and the
Director, are the initial parties to the
proceeding.

(b) Other persons or organizations
shall have the right to participate as
parties if the final decision could di-
rectly and adversely affect them or the
class they represent, and if they may
contribute materially to the disposi-
tion of the proceedings.

(c) A person or organization wishing
to participate as a party under this
section shall submit a petition to the
administrative law judge within 15
days after the notice has been served.
The petition should be filed with the
administrative law judge and served on
the affected applicant or recipient, on
the Director, and on any other person
or organization who has been made a
party at the time of filing. Such peti-
tion shall concisely state: (1) Peti-
tioner’s interest in the proceeding, (2)
how his participation as a party will
contribute materially to the disposi-
tion of the proceeding, (3) who will ap-
pear for petitioner, (4) the issues on
which petitioner wishes to participate,
and (5) whether petitioner intends to
present witnesses.

(d) The administrative law judge
shall promptly ascertain whether there
are objections to the petition. He shall
then determine whether petitioners
have the requisite interest to be a
party in the proceedings, as defined in
paragraphs (a) and (b) of this section,
and shall permit or deny participation
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accordingly. Where petitions to par-
ticipate as parties are made by individ-
uals or groups with common interests,
the administrative law judge may re-
quest all such petitioners to designate
a single representative, or he may rec-
ognize one or more of such petitioners
to represent all such petitioners. The
administrative law judge shall give
each such petitioner written notice of
the decision on his petition. If the peti-
tion is denied, he shall briefly state the
grounds for denial and shall then treat
the petition as a request for participa-
tion as amicus curiae. The administra-
tive law judge shall give written notice
to each party of each petition granted.

(e) Persons or organizations whose
petition for party participation is de-
nied may appeal the decision to the Di-
rector, Office of Hearings and Appeals,
within 7 days of receipt of denial. The
Director, Office of Hearings and Ap-
peals, will make the final decision for
the Department to grant or deny the
petition.

§4.810 Complainants not parties.

A person submitting a complaint pur-
suant to §17.6 of this title is not a
party to the proceedings governed by
part 17 of this title and these regula-
tions, but may petition, after pro-
ceedings are initiated, to become an
amicus curiae. In any event a com-
plainant shall be advised of the time
and place of the hearing.

§4.811 Determination and participa-
tion of amici.

(a) Any interested person or organi-
zation wishing to participate as amicus
curiae in the proceeding shall file a pe-
tition before the commencement of the
hearing. Such petition shall concisely
state the petitioner’s interest in the
hearing and who will represent peti-
tioner.

(b) The administrative law judge will
grant the petition if he finds that the
petitioner has an interest in the pro-
ceedings and may contribute materi-
ally to the disposition of the pro-
ceedings. The administrative law judge
shall give the petitioner written notice
of the decision on his petition.

(c) An amicus curiae is not a party
and may not introduce evidence at a
hearing but may only participate as
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provided in paragraph (d) of this sec-
tion.

(d) An amicus curiae may submit a
written statement of position to the
administrative law judge at any time
prior to the beginning of a hearing, and
shall serve a copy on each party. He
may also file a brief or written state-
ment on each occasion a decision is to
be made or a prior decision is subject
to review. His brief or written state-
ment shall be filed and served on each
party within the time limits applicable
to the party whose position he deems
himself to support; or if he does not
deem himself to support the position of
any party, within the longest time
limit applicable to any party at that
particular stage of the proceedings.

(e) When all parties have completed
their initial examination of a witness,
any amicus curiae may request the ad-
ministrative law judge to propound
specific questions to the witness. The
administrative law judge, in his discre-
tion, may grant any such request if he
believes the proposed additional testi-
mony may assist materially in eluci-
dating factual matters at issue be-
tween the parties and will not expand
the issues.

FORM AND FILING OF DOCUMENTS

§4.812 Form.

Documents filed pursuant to a pro-
ceeding herein shall show the docket
description and title of the proceeding,
the party or amicus submitting the
document, the dates signed, and the
title, if any, and address of the signa-
tory. The original will be signed in ink
by the party representing the party or
amicus. Copies need not be signed, but
the name of the person signing the
original shall be reproduced.

§4.813 Filing and service.

(a) All documents submitted in a pro-
ceeding shall be served on all parties.
The original and two copies of each
document shall be submitted for filing.
Filings shall be made with the admin-
istrative law judge or other appro-
priate Departmental official before
whom the proceeding is pending. With
respect to exhibits and transcripts of
testimony, only originals need be filed.

§4.816

(b) Service upon a party or amicus
shall be made by delivering one copy of
each document requiring service in
person or by certified mail, return re-
ceipt requested, properly addressed
with postage prepaid, to the party or
amicus or his attorney, or designated
representative. Filing will be made in
person or by certified mail, return re-
ceipt requested, to the administrative
law judge or other appropriate Depart-
mental official before whom the pro-
ceeding is pending.

(c) The date of filing or of service
shall be the day when the matter is de-
posited in the U.S. mail or is delivered
in person.

§4.814 Certificate of service.

The original of every document filed
and required to be served upon parties
shall be endorsed with a certificate of
service signed by the party or amicus
curiae making service or by his attor-
ney or representative, stating that
such service has been made, the date of
service, and the manner of service.

PROCEDURES

§4.815 How proceedings
menced.

are com-

Proceedings are commenced by the
Director by mailing to an applicant or
recipient a mnotice of alleged non-
compliance with the Act and the regu-
lations thereunder. The notice shall in-
clude either a notice of hearing fixing a
date therefor or a notice of an oppor-
tunity for a hearing as provided in
§17.8 of this title. The notice shall ad-
vise the applicant or recipient of the
action proposed to be taken, the spe-
cific provisions of part 17 of this title
under which the proposed action is to
be taken, and the matters of fact or
law asserted as the basis of the action.

§4.816 Notice of hearing and response
thereto.

A notice of hearing shall fix a date
not less than 30 days from the date of
service of the notice of a hearing on
matters alleged in the notice. If the ap-
plicant recipient does not desire a
hearing, he should so state in writing,
in which case the applicant or recipient
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shall have the right to further partici-
pate in the proceeding. Failure to ap-
pear at the time set for a hearing,
without good cause, shall be deemed a
waiver of the right to a hearing under
section 602 of the Act and the regula-
tions thereunder and consent to the
making of a decision on such informa-
tion as is available which may be pre-
sented for the record.

§4.817 Notice of opportunity to re-
quest a hearing and response there-
to.

A notice of opportunity to request a
hearing shall set a date not less than 20
days from service of said notice within
which the applicant or recipient may
file a request for a hearing, or may
waive a hearing and submit written in-
formation and argument for the record,
in which case, the applicant or recipi-
ent shall have the right to further par-
ticipate in the proceeding. When the
applicant or recipient elects to file a
request for a hearing, a time shall be
set for the hearing at a date not less
than 20 days from the date applicant or
recipient is notified of the date set for
the hearing. Failure of the applicant or
recipient to request a hearing or to ap-
pear at the date set shall be deemed a
waiver of the right to a hearing, under
section 602 of the Act and the regula-
tions thereunder and consent to the
making of a decision on such informa-
tion as is available which may be pre-
sented for the record.

§4.818 Answer.

In any case covered by §4.816 or
§4.817, the applicant or recipient shall
file an answer. Said answer shall admit
or deny each allegation of the notice,
unless the applicant or recipient is
without knowledge, in which case the
answer shall so state, and the state-
ment will be considered a denial. Fail-
ure to file an answer shall be deemed
an admission of all allegations of fact
in the notice. Allegations of fact in the
notice not denied or controverted by
answer shall be deemed admitted. Mat-
ters alleged in the answer as affirma-
tive defenses shall be separately stated
and numbered. The answer under §4.816
shall be filed within 20 days from the
date of service of the notice of hearing.
The answer under §4.817 shall be filed
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within 20 days of service of the notice
of opportunity to request a hearing.

§4.819 Amendment of notice or an-
swer.

The Director may amend the notice
of hearing or opportunity for hearing
once as a matter of course before an
answer is filed, and each respondent
may amend his answer once as a mat-
ter of course not later than 10 days be-
fore the date fixed for hearing but in no
event later than 20 days from the date
of service of his original answer. Other
amendments of the notice or of the an-
swer to the notice shall be made only
by leave of the administrative law
judge. An amended notice shall be an-
swered within 10 days of its service, or
within the time for filing an answer to
the original notice, whichever period is
longer.

§4.820 Consolidated or joint hearings.

As provided in §17.8(e) of this title,
the Secretary may provide for pro-
ceedings in the Department to be
joined or consolidated for hearing with
proceedings in other Federal depart-
ments or agencies, by agreement with
such other departments or agencies.
All parties to any proceedings consoli-
dated subsequently to service of the
notice of hearing or opportunity for
hearing shall be promptly served with
notice of such consolidation.

§4.821 Motions.

Motions and petitions shall state the
relief sought, the basis for relief and
the authority relied upon. If made be-
fore or after the hearing itself, these
matters shall be in writing. If made at
the hearing, they may be stated orally;
but the administrative law judge may
require that they be reduced to writing
and filed and served on all parties.
Within 8 days after a written motion or
petition is served, any party may file a
response to a motion or petition. An
immediate oral response may be made
to an oral motion. Oral argument on
motions will be at the discretion of the
administrative law judge.

§4.822 Disposition of motions.

The administrative law judge may
not grant a written motion or petition
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prior to expiration of the time for fil-
ing responses thereto, but may over-
rule or deny such motion or petition
without awaiting response: Provided,
however, That prehearing conferences,
hearings, and decisions need not be de-
layed pending disposition of motions or
petitions. Oral motions and petitions
may be ruled on immediately.

§4.823 Interlocutory appeals.

Except as provided in §4.809(e), a rul-
ing of the administrative law judge
may not be appealed to the Director,
Office of Hearings and Appeals, prior to
consideration of the entire proceeding
by the administrative law judge unless
permission is first obtained from the
Director, Office of Hearings and Ap-
peals, and the administrative law judge
has certified the interlocutory ruling
on the record or abused his discretion
in refusing a request to so certify. Per-
mission will not be granted except
upon a showing that the ruling com-
plained of involves a controlling ques-
tion of law and that an immediate ap-
peal therefrom may materially ad-
vance the final decision. An interlocu-
tory appeal shall not operate to sus-
pend the hearing unless otherwise or-
dered by the Director, Office of Hear-
ings and Appeals. If an appeal is al-
lowed, any party may file a brief with-
in such period as the Director, Office of
Hearings and Appeals, directs. Upon af-
firmance, reversal, or modification of
the administrative law judge’s inter-
locutory ruling or order, by the Direc-
tor, Office of Hearings and Appeals, the
case will be remanded promptly to the
administrative law judge for further
proceedings.

§4.824 Exhibits.

Proposed exhibits shall be exchanged
at the prehearing conference, or other-
wise prior to the hearing, if the admin-
istrative law judge so directs. Proposed
exhibits not so exchanged in accord-
ance with the administrative law
judge’s order may be denied admission
as evidence. The authenticity of all ex-
hibits submitted prior to the hearing,
under direction of the administrative
law judge, will be deemed admitted un-
less written objection thereto is filed
and served on all parties, or unless

§4.826

good cause is shown for failure to file
such written objection.

§4.825 Admissions as to facts and doc-
uments.

Not later than 15 days prior to the
date of the hearing any party may
serve upon an opposing party a written
request for the admission of the genu-
ineness and authenticity of any rel-
evant documents described in, and ex-
hibited with, the request, or for the ad-
mission of the truth of any relevant
matters of fact stated in the request.
Each of the matters as to which an ad-
mission is requested shall be deemed
admitted, unless within a period of 10
days, the party to whom the request is
directed serves upon the requesting
party a statement either (a) denying
specifically the matters as to which an
admission is requested, or (b) setting
forth in detail the reasons why he can-
not truthfully either admit or deny
such matters.

§4.826 Discovery.

(a) Methods. Parties may obtain dis-
covery as provided in these rules by
depositions, written interrogatories,
production of documents, or other
items; or by permission to enter prop-
erty, for inspection and other purposes.

(b) Scope. Parties may obtain dis-
covery regarding any matter, not privi-
leged, which is relevant to the subject
matter involved in the hearing.

(c) Protective orders. Upon motion by
a party or by the person from whom
discovery is sought, and for good cause
shown, the administrative law judge
may make any order which justice re-
quires to limit or condition discovery
in order to protect a party or person
from annoyance, embarrassment, op-
pression, or undue burden or expense.

(d) Sequence and timing. Methods of
discovery may be used in any sequence.
The fact that a party is conducting dis-
covery shall not operate to delay any
other party’s discovery.

(e) Time limit. Discovery by all parties
will be completed within such time as
the administrative law judge directs,
from the date the notice of hearing is
served on the applicant or recipient.

119



§4.827

§4.827 Depositions.

(a) A party may take the testimony
of any person, including a party, by
deposition upon oral examination. This
may be done by stipulation or by no-
tice, as set forth in paragraph (b) of
this section. On motion of any party or
other person upon whom the notice is
served, the administrative law judge
may for cause shown enlarge or short-
en the time for the deposition, change
the place of the deposition, limit the
scope of the deposition or quash the no-
tice. Depositions of persons other than
parties or their representatives shall be
upon consent of the deponent.

(b)(1) The party will give reasonable
notice in writing to every other party
of the time and place for taking deposi-
tions, the name and address of each
person to be examined, if known, or a
general description sufficient to iden-
tify him or the particular class or
group to which he belongs.

(2) The notice to a deponent may be
accompanied by a request for the pro-
duction of documents and tangible
things at the taking of the deposition.

(3) A party may name as the depo-
nent a corporation, partnership, asso-
ciation, or governmental agency and
may designate a particular person
within the organization whose testi-
mony is desired and the matters on
which examination is requested. If no
particular person is named, the organi-
zation shall designate one or more
agents to testify on its behalf, and may
set forth the matters on which each
will testify. The persons so designated
shall testify as to matters known or
reasonably available to the organiza-
tion.

(c) Examination and cross-examina-
tion of witnesses may proceed as per-
mitted at the hearing. The witness
shall be placed under oath by a disin-
terested person qualified to administer
oaths by the laws of the United States
or of the place where the examination
is held, and the testimony taken by
such person shall be recorded verbatim.

(d) During the taking of a deposition
a party or deponent may request sus-
pension of the deposition on grounds of
bad faith in the conduct of the exam-
ination, annoyance, embarrassment,
oppression of a deponent or party or
improper questions propounded. The
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deposition will then be adjourned. How-
ever, the objecting party or deponent
must immediately move the adminis-
trative law judge for a ruling on his ob-
jections to the deposition conduct or
proceedings. The administrative law
judge may then limit the scope or man-
ner of the taking of the deposition.

(e) The officer shall certify the depo-
sition and promptly file it with the ad-
ministrative law judge. Documents or
true copies of documents and other
items produced for inspection during
the examination of the witness shall,
upon the request of a party, be marked
for identification and annexed to the
deposition.

(f) The party taking the deposition
shall give prompt notice of its filing to
all other parties.

§4.828 Use of depositions at hearing.

(a) Any part or all of a deposition so
far as admissible under §4.835 applied
as though the witness were then
present and testifying, may be used
against any party who was present or
represented at the taking of the deposi-
tion or who had reasonable notice
thereof as follows:

(1) Any deposition may be used for
contradiction or impeachment of the
deponent as a witness.

(2) The deposition of a party, or of an
agent designated to testify on behalf of
a party, may be used by an adverse
party for any purpose.

(3) The deposition of any witness may
be used for any purpose if the party of-
fering the deposition has been unable
to procure the attendance of the wit-
ness because he is dead; or if the wit-
ness is at a greater distance than 100
miles from the place of hearing, or is
out of the United States, unless it ap-
pears that the absence of the witness
was procured by the party offering the
deposition; or if the witness is unable
to attend or testify because of age, ill-
ness, infirmity, or imprisonment; or,
upon application and notice, that such
exceptional circumstances exist as to
make it desirable, in the interest of
justice and with due regard to the im-
portance of presenting the testimony
of witnesses orally in open hearing, to
allow the deposition to be used.
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(b) If only part of a deposition is of-
fered in evidence, the remainder be-
comes subject to introduction by any
party.

(c) Objection may be made at the
hearing to receiving in evidence any
deposition or part thereof for any rea-
son which would require the exclusion
of the evidence if the witness were then
present and testifying.

§4.829 Interrogatories to parties.

(a) Any party may serve upon any
other party written interrogatories
after the notice of hearing has been
filed. If the party served is a corpora-
tion, partnership, association, or gov-
ernmental agency, an agent shall fur-
nish such information as is available to
the party.

(b) Each interrogatory shall be an-
swered separately and fully in writing
under oath, unless it is objected to, in
which event the objection shall be stat-
ed in lieu of an answer. The answers
are to be signed by the person making
them, and the objections signed by the
attorney or other representative mak-
ing them. Answers and objections shall
be made within 30 days after the serv-
ice of the interrogatories. The party
submitting the interrogatories may
move for an order under §4.831 with re-
spect to any objection to or other fail-
ure to answer an interrogatory.

(c) Interrogatories shall relate to any
matter not privileged which is relevant
to the subject matter of the hearing.

§4.830 Production of documents and
things and entry upon land for in-
spection and other purposes.

(a) After the notice of hearing has
been filed, any party may serve on any
other party a request to produce and/or
permit the party, or someone acting on
his behalf, to inspect and copy any des-
ignated documents, phonorecords, and
other data compilations from which in-
formation can be obtained and which
are in the possession, custody, or con-
trol of the party upon whom the re-
quest is served. If necessary, trans-
lation of data compilations shall be
done by the party furnishing the infor-
mation.

(b) After the notice of hearing has
been filed, any party may serve on any
other party a request to permit entry
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upon designated property in the posses-
sion or control of the party upon whom
the request is served for the purpose of
inspection, measuring, surveying or
photographing, testing, or sampling
the property or any designated object.

(c) Each request shall set forth with
reasonable particularity the items to
be inspected and shall specify a reason-
able time, place, and manner of mak-
ing the inspection and performing the
related acts.

(d) The party upon whom the request
is served shall respond within 15 days
after the service of the request. The re-
sponse shall state, with respect to each
item, that inspection and related ac-
tivities will be permitted as requested,
unless there are objections in which
case the reasons for each objection
shall be stated. The party submitting
the request may move for an order
under §4.831 with respect to any objec-
tion to or other failure to respond.

§4.831 Sanctions.

(a) A party, upon reasonable notice
to other parties and all persons af-
fected thereby, may move for an order
as follows:

(1) If a deponent fails to answer a
question propounded or submitted
under §4.827(c), or a corporation or
other entity fails to make a designa-
tion under §4.827(b)(3), or a party fails
to answer an interrogatory submitted
under §4.829, or if a party, under §4.830
fails to respond that inspection will be
permitted or fails to permit inspection,
the discovering party may move for an
order compelling an answer, a designa-
tion, or inspection.

(2) An evasive or incomplete answer
is to be treated as a failure to answer.

(b) If a party or an agent designated
to testify fails to obey an order to per-
mit discovery, the administrative law
judge may make such orders as are
just, including:

(1) That the matters regarding which
the order was made or any other des-
ignated facts shall be established in ac-
cordance with the claim of the party
obtaining the order;

(2) Refusing to allow the disobedient
party to support or oppose designated
claims or defenses, or prohibiting him
from introducing designated matters in
evidence.
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(c) If a party or an agent designated
to testify fails after proper service (1)
to appear for his deposition, (2) to serve
answers or objections to interrog-
atories submitted under §4.829 or (3) to
serve a written response to a request
for inspection, submitted under §4.830,
the administrative law judge on mo-
tion may make such orders as are just,
including those authorized under para-
graphs (b) (1) and (2) of this section.

§4.832 Consultation and advice.

(a) The administrative law judge
shall not consult any person, or party,
on any fact in issue or on the merits of
the matter before him unless upon no-
tice and opportunity for all parties to
participate.

(b) No employee or agent of the Fed-
eral Government engaged in the inves-
tigation and prosecution of a pro-
ceeding governed by these rules shall
participate or advise in the rendering
of any recommended or final decision,
except as witness or counsel in the pro-
ceeding.

[38 FR 21162, Aug. 6, 1973, as amended at 50
FR 43706, Oct. 29, 1985]

PREHEARING

§4.833 Prehearing conferences.

(a) Within 15 days after the answer
has been filed, the administrative law
judge will establish a prehearing con-
ference date for all parties including
persons or organizations whose peti-
tion requesting party status has not
been ruled upon. Written notice of the
prehearing conference shall be sent by
the administrative law judge.

(b) At the prehearing conference the
following matters, among others, shall
be comnsidered: (1) Simplification and
delineation of the issues to be heard;
(2) stipulations; (3) limitation of num-
ber of witnesses; and exchange of wit-
ness lists; (4) procedure applicable to
the proceeding; (b) offers of settlement;
and (6) scheduling of the dates for ex-
change of exhibits. Additional pre-
hearing conferences may be scheduled
at the discretion of the administrative
law judge, upon his own motion or the
motion of a party.
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HEARING

§4.834 Purpose.

(a) The hearing is directed primarily
to receiving factual evidence and ex-
pert opinion testimony related to the
issues in the proceeding. A hearing will
be held only in cases where issues of
fact must be resolved in order to deter-
mine whether the applicant or recipi-
ent has failed to comply with one or
more applicable requirements of title
VI of the Civil Rights Act of 1964 (sec.
602, 42 U.S.C. 2000d-1) and part 17 of this
title. However, this shall not prevent
the parties from entering into a stipu-
lation of the facts.

(b) If all facts are stipulated, the pro-
ceedings shall go to conclusion in ac-
cordance with part 17 of this title and
the rules in this subpart.

(c) In any case where it appears from
the answer of the applicant or recipient
to the notice of hearing or notice of op-
portunity to request a hearing, from
his failure timely to answer, or from
his admissions or stipulations in the
record that there are no matters of ma-
terial fact in dispute, the administra-
tive law judge may enter an order so
finding, vacating the hearing date if
one has been set, and fixing the time
for the submission of evidence by the
Government for the record. Thereafter,
the proceedings shall go to conclusion
in accordance with part 17 of this title
and the rules in this subpart. An appeal
from such order may be allowed in ac-
cordance with the rules for interlocu-
tory appeal in §4.823.

§4.835

Formal rules of evidence will not
apply to the proceeding. Irrelevant, im-
material, unreliable, and unduly rep-
etitious evidence will be excluded from
the record of a hearing. Hearsay evi-
dence shall not be inadmissible as such.

Evidence.

§4.836 Official notice.

Whenever a party offers a public doc-
ument, or part thereof, in evidence,
and such document, or part thereof,
has been shown by the offeror to be
reasonably available to the public,
such document need not be produced or
marked for identification, but may be
offered for official notice as a public
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document item by specifying the docu-
ment or relevant part thereof. Official
notice may also be taken of other mat-
ters, at the discretion of the adminis-
trative law judge.

§4.837 Testimony.

Testimony shall be given under oath
by witnesses at the hearing. A witness
shall be available for cross-examina-
tion, and, at the discretion of the ad-
ministrative law judge, may be cross-
examined without regard to the scope
of direct examination as to any matter
which is material to the proceeding.

§4.838 Objections.

Objections to evidence shall be time-
ly, and the party making them shall
briefly state the ground relied upon.

§4.839 Exceptions.

Exceptions to rulings of the adminis-
trative law judge are unnecessary. It is
sufficient that a party, at the time the
ruling of the administrative law judge
is sought, makes known the action
which he desires the administrative
law judge to take, or his objection to
an action taken, and his ground there-
for.

§4.840 Offer of proof.

An offer of proof made in connection
with an objection taken to any ruling
of the administrative law judge exclud-
ing proffered oral testimony shall con-
sist of a statement of the substance of
the evidence which counsel contends
would be adduced by such testimony. If
the excluded evidence consists of evi-
dence in written form or consists of
reference to documents, a copy of such
evidence shall be marked for identifica-
tion and shall accompany the record as
the offer of proof.

§4.841 Official transcript.

An official reporter will be des-
ignated for all hearings. The official
transcripts of testimony and argument
taken, together with any exhibits,
briefs, or memoranda of law filed
therewith, shall be filed with the ad-
ministrative law judge. Transcripts
may be obtained by the parties and the
public from the official reporter at
rates not to exceed the applicable rates
fixed by the contract with the reporter.

§4.844

Upon notice to all parties, the adminis-
trative law judge may authorize such
corrections to the transcript as are
necessary to accurately reflect the tes-
timony.

POSTHEARING PROCEDURES

§4.842 Proposed findings of fact and
conclusions of law.

Within 30 days after the close of the
hearing each party may file, or the ad-
ministrative law judge may request,
proposed findings of fact and conclu-
sions of law together with supporting
briefs. Such proposals and briefs shall
be served on all parties and amici.
Reply briefs may be submitted within
15 days after receipt of the initial pro-
posals and briefs. Reply briefs should
be filed and served on all parties and
amici.

§4.843 Record for decision.

The administrative law judge will
make his decision upon the basis of the
record before him. The transcript of
testimony, exhibits, and all papers,
documents, and requests filed in the
proceedings, shall constitute the record
for decision and may be inspected and
copied.

§4.844 Notification of right to file ex-
ceptions.

The provisions of §17.9 of this title
govern the making of decisions by ad-
ministrative law judges, the Director,
Office of Hearings and Appeals, and the
Secretary. An administrative law judge
shall, in any initial decision made by
him, specifically inform the applicant
or recipient of his right under §17.9 of
this title to file exceptions with the Di-
rector, Office of Hearings and Appeals.
In instances in which the record is cer-
tified to the Director, Office of Hear-
ings and Appeals, or he reviews the de-
cision of an administrative law judge,
he shall give the applicant or recipient
a notice of certification or notice of re-
view which specifically informs the ap-
plicant or recipient that, within a stat-
ed period, which shall not be less than
30 days after service of the notice, he
may file briefs or other written state-
ments of his contentions.
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§4.845 Final review by Secretary.

Paragraph (f) of §17.9 of this title re-
quires that any final decision of an ad-
ministrative law judge or of the Direc-
tor, Office of Hearings and Appeals,
which provides for the suspension or
termination of, or the refusal to grant
or continue Federal financial assist-
ance, or the imposition of any other
sanction available under part 17 of this
title or the Act, shall be transmitted to
the Secretary. The applicant or recipi-
ent shall have 20 days following service
upon him of such notice to submit to
the Secretary exceptions to the deci-
sion and supporting briefs or memo-
randa suggesting remission or mitiga-
tion of the sanctions proposed. The Di-
rector shall have 10 days after the fil-
ing of the exceptions and briefs in
which to reply.

Subpart J—Special Rules Applica-
ble to Appeals Concerning
Federal Oil and Gas Royalties
and Related Matters

AUTHORITY: 5 U.S.C. 301 et seq.; 256 U.S.C. 396
et seq., 396a et seq., 2101 et seq.; 30 U.S.C. 181
et seq., 351 et seq., 1001 et seq., 1701 et seq.; 31
U.S.C 9701; 43 U.S.C. 1301 et seq., 1331 et seq.,
and 1801 et seq.

SOURCE: 64 FR 26259, May 13, 1999, unless
otherwise noted.

§4.901 What is the purpose of this sub-
part?
This subpart tells you how the time
limits of 30 U.S.C. 1724(h) apply to ap-
peals subject to this subpart.

§4.902 What appeals are subject to
this subpart?

(a) This subpart applies to appeals
under 30 CFR part 290 in effect prior to
May 13, 1999 and contained in the 30
CFR, parts 200 to 699, edition revised as
of July 1, 1998, 30 CFR part 290 subpart
B, and 43 CFR part 4, subpart E, of Min-
erals Management Service (MMS) or
delegated State orders or portions of
orders concerning payment (or com-
putation and payment) of royalties and
other payments due, and delivery or
taking of royalty in Kkind, under Fed-
eral oil and gas leases.

43 CFR Subtitle A (10-1-02 Edition)

(b) This subpart does not apply to ap-
peals of orders, or portions of orders,
that

(1) Involve Indian leases or Federal
leases for minerals other than oil and
gas; or

(2) Relate to Federal oil and gas
leases but do not involve a monetary or
nonmonetary obligation.

§4.903 What definitions apply to this
subpart?

For the purposes of this subpart only:

Assessment means any fee or charge
levied or imposed by the Secretary or a
delegated State other than:

(1) The principal amount of any roy-
alty, minimum royalty, rental, bonus,
net profit share or proceed of sale;

(2) Any interest; or

(3) Any civil or criminal penalty.

Delegated State means a State to
which MMS has delegated authority to
perform royalty management functions
under an agreement or agreements
under 30 CFR part 227.

Designee means the person designated
by a lessee under 30 CFR 218.52 to make
all or part of the royalty or other pay-
ments due on a lease on the lessee’s be-
half.

IBLA means the Interior Board of
Land Appeals.

Lease means any agreement author-
izing exploration for or extraction of
any mineral, regardless of whether the
instrument is expressly denominated
as a ‘‘lease,” including any:

(1) Contract;

(2) Net profit share arrangement; or

(3) Joint venture.

Lessee means any person to whom the
United States issues a Federal oil and
gas lease, or any person to whom all or
part of the lessee’s interest or oper-
ating rights in a Federal oil and gas
lease has been assigned.

Monetary obligation means a lessee’s,
designee’s or payor’s duty to pay, or to
compute and pay, any obligation in
any order, or the Secretary’s duty to
pay, refund, offset, or credit the
amount of any obligation that is the
subject of a decision by the MMS or a
delegated State denying a lessee’s, des-
ignee’s, or payor’s written request for
the payment, refund, offset, or credit.
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To determine the amount of any mone-
tary obligation, for purposes of the de-
fault rule of decision in §4.906 and 30
U.S.C. 1724(h):

(1) If an order asserts a monetary ob-
ligation arising from one issue or type
of underpayment that covers multiple
leases or production months, the total
obligation for all leases or production
months involved constitutes a single
monetary obligation;

(2) If an order asserts monetary obli-
gations arising from different issues or
types of underpayments for one or
more leases, the obligations arising
from each separate issue, subject to
paragraph (1) of this definition, con-
stitute separate monetary obligations;
and

(3) If an order asserts a monetary ob-
ligation with a stated amount of addi-
tional royalties due, plus an order to
perform a restructured accounting
arising from the same issue or cause as
the specifically stated underpayment,
the stated amount of royalties due plus
the estimated amount due under the
restructured accounting, subject to
paragraphs (1) and (2) of this definition,
together constitutes a single monetary
obligation.

Nonmonetary obligation means any
duty of a lessee or its designee to de-
liver oil or gas in kind, or any duty of
the Secretary to take oil or gas royalty
in kind.

Notice of Order means the notice that
MMS or a delegated State issues to a
lessee that informs the lessee that
MMS or the delegated State has issued
an order to the lessee’s designee.

Obligation means:

(1) A lessee’s, designee’s or payor’s
duty to:

(i) Deliver oil or gas royalty in Kind;
or

(ii) Make a lease-related payment, in-
cluding royalty, minimum royalty,
rental, bonus, net profit share, pro-
ceeds of sale, interest, penalty, civil
penalty, or assessment; and

(2) The Secretary’s duty to:

(i) Take oil or gas royalty in kind; or

(ii) Make a lease-related payment, re-
fund, offset, or credit, including roy-
alty, minimum royalty, rental, bonus,
net profit share, proceeds of sale, or in-
terest.

§4.904

Order means any document or por-
tion of a document issued by the MMS
Director, MMS RMP, or a delegated
State, that contains mandatory or or-
dering language regarding any mone-
tary or nonmonetary obligation under
any Federal oil and gas lease or leases.

(1) Order includes but is not limited
to the following:

(i) An order to pay;

(ii) A MMS or delegated State deci-
sion to deny a lessee’s, designee’s, or
payor’s written request that asserts an
obligation due the lessee, designee or
payor.

(2) Order does not include:

(i) A non-binding request, informa-
tion, or guidance, such as:

(A) Advice or guidance on how to re-
port or pay, including valuation deter-
mination, unless it contains manda-
tory or ordering language; and

(B) A policy determination;

(ii) A subpoena;

(iii) An order to pay that MMS issues
to a refiner or other person involved in
disposition of royalty taken in kind; or

(iv) a Notice of Noncompliance or a
Notice of Civil Penalty issued under 30
U.S.C. 1719 and 30 CFR part 241, or a de-
cision of an administrative law judge
or of the IBLA following a hearing on
the record on a Notice of Noncompli-
ance or Notice of Civil Penalty.

Party means MMS, any person who
files a Notice of Appeal under 30 CFR
part 290 in effect prior to May 13, 1999
and contained in the 30 CFR, parts 200
to 699, edition revised as of July 1, 1998,
30 CFR part 290 subpart B, or 43 CFR
part 4, subpart E, and any person who
files a Notice of Joinder in an appeal
under 30 CFR part 290, subpart B.

Payor means any person responsible
for reporting and paying royalties for
Federal oil and gas leases for produc-
tion before September 1, 1996.

§4.904 When does my appeal com-
mence and end?

For purposes of the period in which
the Department must issue a final deci-
sion in your appeal under §4.906:

(a) If you filed your Notice of Appeal
and initial Statement of Reasons with
MMS before August 13, 1996, your ap-
peal commenced on August 13, 1996;

(b) If you filed your Notice of Appeal
or initial Statement of Reasons with
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MMS after August 13, 1996, under 30
CFR part 290, in effect prior to May 13,
1999 and contained in the 30 CFR, parts
200 to 699, edition, revised as of July 1,
1998, your appeal commenced on the
date MMS received your Notice of Ap-
peal, or if later, the date MMS received
your initial Statement of Reasons;

(c) If you filed your Notice of Appeal
under 30 CFR part 290, subpart B, your
appeal commenced on the date MMS
received your Notice of Appeal.

(d) Your appeal ends on the same day
of the month of the 33rd calendar
month after your appeal commenced
under paragraph (a), (b), or (c) of this
section, plus the number of days of any
applicable time extensions under §4.909
or 30 CFR 290.109. If the 33rd calendar
month after your appeal commenced
does not have the same day of the
month as the day of the month your
appeal commenced, then the initial 33-
month period ends on the last day of
the 33rd calendar month.

§4.905 What if a due date falls on a
day the Department or relevant of-
fice is not open for business?

If a due date under this subpart falls
on a day the relevant office is not open
for business (such as a weekend, Fed-
eral holiday, or shutdown), the due
date is the next day the relevant office
is open for business.

§4.906 What if the Department does
not issue a decision by the date my
appeal ends?

(a) If the IBLA or an Assistant Sec-
retary (or the Secretary or the Direc-
tor of OHA) does not issue a final deci-
sion by the date an appeal ends under
§4.904(d), then under 30 TU.S.C.
1724(h)(2), the Secretary will be deemed
to have decided the appeal:

(1) In favor of the appellant for any
nonmonetary obligation at issue in the
appeal, or any monetary obligation at
issue in the appeal with a principal
amount of less than $10,000;

(2) In favor of the Secretary for any
monetary obligation at issue in the ap-
peal with a principal amount of $10,000
or more.

(b)(1) If your appeal ends before the
MMS Director issues a decision in your
appeal, then the provisions of para-
graph (a) of this section apply to the
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monetary and nonmonetary obliga-
tions in the order that you contested in
your appeal to the Director.

(2) If the MMS Director issues a deci-
sion in your appeal before your appeal
ends, and if you appealed the Director’s
decision to IBLA under 43 CFR part 4,
subpart E, then the provisions of para-
graph (a) of this section apply to the
monetary and nonmonetary obliga-
tions in the Director’s decision that
you contested in your appeal to IBLA.

(3) If the MMS Director issues a deci-
sion in your appeal, and if you did not
appeal the Director’s decision to IBLA
within the time required under 30 CFR
part 290 in effect prior to May 13, 1999
and contained in the 30 CFR, parts 200
to 699, edition revised as of July 1, 1998
(for appeals filed before May 13, 1999 or
30 CFR part 290 subpart B (for appeals
filed on or after May 13, 1999 and 43
CFR part 4, subpart E, then the MMS
Director’s decision is the final decision
of the Department and 30 U.S.C.
1724(h)(2) has no application.

(c) If the IBLA issues a decision be-
fore the date your appeal ends, that de-
cision is the final decision of the De-
partment and 30 U.S.C. 1724(h)(2) has no
application. A petition for reconsider-
ation does not extend or renew the 33-
month period.

(d) If any part of the principal
amount of any monetary obligation is
not specifically stated in an order or
MMS Director’s decision and must be
computed to comply with the order or
MMS Director’s decision, then the
principal amount referred to in para-
graph (a) of this section means the
principal amount MMS estimates you
would be required to pay as a result of
the computation required under the
order, plus any amount due stated in
the order.

§4.907 What if an IBLA decision re-
quires MMS or a delegated State to
recalculate royalties or other pay-
ments?

(a) An IBLA decision modifying an
order or an MMS Director’s decision
and requiring MMS or a delegated
State to recalculate royalties or other
payments is a final decision in the ad-
ministrative proceeding for purposes of
30 U.S.C. 1724(h).
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(b) MMS or the delegated State must
provide to IBLA and all parties any re-
calculation IBLA requires under para-
graph (a) of this section within 60 days
of receiving IBLA’s decision.

(c) There is no further appeal within
the Department from MMS’s or the
State’s recalculation under paragraph
(b) of this section.

(d) The IBLA decision issued under
paragraph (a) of this section together
with recalculation under paragraph (b)
of this section are the final action of
the Department that is judicially re-
viewable under 5 U.S.C. 704.

§4.908 What is the administrative
record for my appeal if it is deemed
decided?

If your appeal is deemed decided
under §4.906, the record for your appeal
consists of:

(a) The record established in an ap-
peal before the MMS Director;

(b) Any additional correspondence or
submissions to the MMS Director;

(c) The MMS Director’s decision in
an appeal;

(d) Any pleadings or submissions to
the IBLA; and

(e) Any IBLA orders and decisions.

§4.909 How do I request an extension
of time?

(a) If you are a party to an appeal
subject to this subpart before the
IBLA, and you need additional time
after an appeal commences for any pur-
pose, you may obtain an extension of
time under this section.

(b) You must submit a written re-
quest for an extension of time before
the required filing date.

(1) You must submit your request to
the IBLA at Interior Board of Land Ap-
peals, 801 North Quincy Street, Arling-
ton, Virginia 22203, using the U.S. Post-
al Service, a private delivery or courier
service, hand delivery or telefax to
(703) 235-8349;

(2) If you file a document by telefax,
you must send an additional copy of
your document to the IBLA using the
U.S. Postal Service, a private delivery
or courier service or hand delivery so
that it is received within 5 business
days of your telefax transmission.

(c) If you are an appellant, in addi-
tion to meeting the requirements of

§4.1100

paragraph (b) of this section, you must
agree in writing in your request to ex-
tend the period in which the Depart-
ment must issue a final decision in
your appeal under §4.906 by the amount
of time for which you are requesting an
extension.

(d) If you are any other party, the
IBLA may require you to submit a
written agreement signed by the appel-
lant to extend the period in which the
Department must issue a final decision
in the appeal under §4.906 by the
amount of time for which you are re-
questing an extension.

(e) The IBLA has the discretion to
decline any request for an extension of
time.

(f) You must serve your request on
all parties to the appeal.

[64 FR 26259, May 13, 1999, as amended at 67
FR 4368, Jan. 30, 2002]

Subpart K [Reserved]

Subpart L—Special Rules Applica-
ble to Surface Coal Mining
Hearings and Appeals

AUTHORITY: 30 U.S.C. 1256, 1260, 1261, 1264,
1268, 1271, 1272, 1275, 1293; 5 U.S.C. 301.

SOURCE: 43 FR 34386, Aug. 3, 1978, unless
otherwise noted.

GENERAL PROVISIONS

§4.1100 Definitions.

As used in the regulations in this
subpart, the term—

(a) Act means the Surface Mining
Control and Reclamation Act of 1977, 91
Stat. 445 et seq., 30 U.S.C. 1201 et seq..

(b) Administrative law judge means an
administrative law judge in the Hear-
ings Division of the Office of Hearings
and Appeals appointed under 5 U.S.C.
3105 (1970).

(c) Board means the Board of Land
Appeals in the Office of Hearings and
Appeals.

(d) OHA means the Office of Hearings
and Appeals, Department of the Inte-
rior.
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(e) OSM and OSMRE mean the Office
of Surface Mining Reclamation and En-
forcement, Department of the Interior.

[43 FR 34386, Aug. 3, 1978, as amended at 49
FR 7565, Mar. 1, 1984; 59 FR 1488, Jan. 11, 1994;
67 FR 61509, Oct. 1, 2002]

§4.1101 Jurisdiction of the Board.

(a) The jurisdiction of the Board, as
set forth in §4.1(b)(3), and subject to
§§4.21(d) and 4.5, includes the authority
to exercise the final decisionmaking
power of the Secretary under the act
pertaining to—

(1) Applications for review of deci-
sions by OSM regarding determinations
concerning permits for surface coal
mining operations pursuant to section
514 of the act;

(2) Petitions for review of proposed
assessments of civil penalties issued by
OSM pursuant to section 518 of the act;

(3) Applications for review of notices
of violation and orders of cessation or
modifications, vacations, or termi-
nations thereof, issued pursuant to sec-
tion 521(a)(2) or section 521(a)(3) of the
act;

(4) Proceedings for suspension or rev-
ocation of permits pursuant to section
521(a)(4) of the act;

(5) Applications for review of alleged
discriminatory acts filed pursuant to
section 703 of the act;

(6) Applications for temporary relief;

(7) Petitions for award of costs and
expenses under section 525(e) of the act;

(8) Preliminary findings concerning a
demonstrated pattern of willful viola-
tions under section 510(c) of the act;

(9) Suspension or rescission of im-
providently-issued permits;

(10) Challenges to ownership or con-
trol listings or findings;

(11) Determinations under 30 CFR
part 761;

(12) Appeals from orders or decisions
of administrative law judges; and

(13) All other appeals and review pro-
cedures under the act which are per-
mitted by these regulations.

(b) In performing its functions under
paragraph (a) of this section, the Board
is authorized to—

(1) Order hearings; and
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(2) Issue orders to secure the just and
prompt determination of all pro-
ceedings.

[43 FR 34386, Aug. 3, 1978, as amended at 67
FR 61509, Oct. 1, 2002]

§4.1102 Construction.

These rules shall be construed to
achieve the just, timely, and inexpen-
sive determination of all proceedings
consistent with adequate consideration
of the issues involved.

§4.1103 Eligibility to practice.

(a) An administrative law judge or
the Board may determine the eligi-
bility of persons to practice before
OHA in any proceeding under the act
pursuant to 43 CFR part 1.

(b) If an administrative law judge or
the Board determines that any person
is not qualified to practice before OHA,
the administrative law judge or the
Board shall disqualify the person and
report the disqualification to the Di-
rector of OHA.

(c) Upon receipt of a report under
paragraph (b) of this section, the Direc-
tor of OHA may request the Solicitor
to initiate a disciplinary proceeding
under 43 CFR 1.6.

§4.1104 General rules relating to pro-
cedure and practice.

Proceedings in OHA under the act are
subject to the general rules relating to
procedures and practice in subpart B of
this part.

§4.1105 Parties.

(a) All persons indicated in the act as
parties to administrative review pro-
ceedings under the act shall be consid-
ered statutory parties. Such statutory
parties include—

(1) In a civil penalty proceeding
under §4.1150, OSM, as represented by
the Office of the Solicitor, Department
of the Interior, and any person against
whom a proposed assessment is made
who files a petition;

(2) In a review proceeding under
§§4.1160 through 4.1171, 4.1180 through
4.1187, 4.1300 through 4.1309, 4.1350
through 4.1356, 4.1360 through 4.1369,
4.1370 through 4.1377, 4.1380 through
4.1387 or 4.1390 through 4.1394 of this
part, OSM, as represented by the Office
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of the Solicitor, Department of the In-
terior, and—

(i) If an applicant, operator, or per-
mittee files an application or request
for review, the applicant, operator, or
permittee; and

(ii) If any other person having an in-
terest which is or may be adversely af-
fected files an application or request
for review, the applicant, operator, or
permittee and the person filing such
application or request;

(3) In a proceeding to suspend or re-
voke a permit under §4.1190 et seq.
OSM, as represented by the Office of
the Solicitor, Department of the Inte-
rior, and the permittee who is ordered
to show cause why the permit should
not be suspended or revoked; and

(4) In a discriminatory discharge pro-
ceeding under §4.1200 et seq. OSM, as
represented by the Office of the Solic-
itor, Department of the Interior, any
employee or any authorized representa-
tive of employees who files an applica-
tion for review, and the alleged dis-
criminating party, except where the
applicant files a request for the sched-
uling of a hearing under §4.1201(c) only
such applicant and the alleged dis-
criminating party.

(5) In an appeal to the Board in ac-
cordance with 43 CFR 4.1280 through
4.1286 from a determination of the Di-
rector of OSM or his or her designee
under 30 CFR 842.15(d) or a determina-
tion of an authorized representative
under 30 CFR 843.12(i), the permittee of
the operation that is the subject of the
determination and any person whose
interests may be adversely affected by
the outcome on appeal and who partici-
pated before OSM. A person who wishes
his or her identity kept confidential
under 30 CFR 842.12(b) is responsible for
maintaining that confidentiality when
serving documents in accordance with
§4.1109.

(b) Any other person claiming a right
to participate as a party may seek
leave to intervene in a proceeding by
filing a petition to do so pursuant to
§4.1110.

(c) If any person has a right to par-
ticipate as a full party in a proceeding
under the act and fails to exercise that
right by participating in each stage of
the proceeding, that person may be-
come a participant with the rights of a

§4.1107

party by order of an administrative law
judge or the Board.

[43 FR 34386, Aug. 3, 1978, as amended at 56
FR 2142, Jan. 22, 1991; 59 FR 1488, Jan. 11,
1994; 59 FR 54362, Oct. 28, 1994]

§4.1106 Hearing sites.

Unless the act requires otherwise,
hearings shall be held in a location es-
tablished by the administrative law
judge; however, the administrative law
judge shall give due regard to the con-
venience of the parties or their rep-
resentatives and witnessess.

§4.1107

(a) Any initial pleadings in a pro-
ceeding to be conducted or being con-
ducted by an administrative law judge
under these rules shall be filed, by
hand or by mail, with the Hearings Di-
vision, Office of Hearings and Appeals,
Department of the Interior, 801 North
Quincy Street, Arlington, Va. 22203.

(b) Where a proceeding has been as-
signed to an administrative law judge,
the parties will be notified by the Chief
Administrative Law Judge of the name
and address of the administrative law
judge assigned to the case and there-
after all further documents shall be
filed with the Administrative Law
Judge, Office of Hearings and Appeals,
at the address designated in the notice.

(c) Any notice of appeal, petition for
review or other documents in a pro-
ceeding to be conducted or being con-
ducted by the Board shall be filed, by
hand or by mail, with the Board of
Land Appeals, Office of Hearings and
Appeals, 801 North Quincy Street, Ar-
lington, Va. 22203.

(d) Any person filing initial pleadings
with the Hearings Division or a notice
of appeal with the Board shall furnish
an original and one copy. Any person
filing other documents with OHA shall
furnish only an original.

(e) Any person who has initiated a
proceeding under these rules before the
Hearings Division or filed a notice of
appeal with the Board shall file proof
of service with the same in the form of
a return receipt where service is by
registered or certified mail, or an ac-
knowledgement by the party served or
a verified return where service is made
personally. A certificate of service

Filing of documents.
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shall accompany all other documents
filed by a party in any proceeding.

(f) The effective filing date for docu-
ments initiating proceedings before the
Hearings Division, OHA, Arlington,
VA, shall be the date of receipt in that
office, if filed by hand, or the date such
document is postmarked, if filed by
mail.

(g) The effective filing date for a no-
tice of appeal or a petition for discre-
tionary review filed with the Board
shall be the date of mailing or the date
of personal delivery, except the effec-
tive filing date for a notice of appeal
from a decision in an expedited review
of a cessation order proceeding or from
a decision in a suspension or revoca-
tion proceeding shall be the date of re-
ceipt of the document by the Board.
The burden of establishing the date of
mailing shall be on the person filing
the document.

(h) The effective filing date for all
other documents filed with an adminis-
trative law judge or with the Board
shall be the date of mailing or personal
delivery. The burden of establishing
the date of mailing shall be on the per-
son filing the document.

[43 FR 34386, Aug. 3, 1978, as amended at 45
FR 50753, July 31, 1980; 46 FR 6942, Jan. 22,
1981; 49 FR 7565, Mar. 1, 1984; 67 FR 4368, Jan.
30, 2002]

§4.1108 Form of documents.

(a) Any document filed with OHA in
any proceeding brought under the act
shall be captioned with—

(1) The names of the parties;

(2) The name of the mine to which
the document relates; and

(3) If review is being sought under
section 525 of the act, identification by
number of any notice or order sought
to be reviewed.

(b) After a docket number has been
assigned to the proceeding by OHA, the
caption shall contain such docket num-
ber.

(c) The caption may include other in-
formation appropriate for identifica-
tion of the proceeding, including the
permit number or OSM identification
number.

(d) Each document shall contain a
title that identifies the contents of the
document following the caption.
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(e) The original of any document
filed with OHA shall be signed by the
person submitting the document or by
that person’s attorney.

(f) The address and telephone number
of the person filing the document or
that person’s attorney shall appear be-
neath the signature.

§4.1109 Service.

(a)(1) Any party initiating a pro-
ceeding in OHA under the Act shall, on
the date of filing, simultaneously serve
copies of the initiating documents on
the officer in the Office of the Solic-
itor, U.S. Department of the Interior,
representing OSMRE in the state in
which the mining operation at issue is
located, and on any other statutory
parties specified under §4.1105 of this
part.

(2) The jurisdictions, addresses, and
telephone numbers of the applicable of-
ficers of the Office of the Solicitor to
be served under paragraph (a)(1) of this
section are:

(i) For mining operations in Ala-
bama, Arkansas, Georgia, Illinois, Indi-
ana, JIowa, Kansas, Kentucky, Lou-
isiana, Mississippi, Missouri, North
Carolina, Oklahoma, Tennessee, Texas,
and Virginia: Field Solicitor, U.S. De-
partment of the Interior, 530 S. Gay
Street, Room 308, Knoxville, Tennessee
37902; Telephone: (865) 545-4294; FAX:
(865) 545-4314.

(ii) For mining operations in Mary-
land, Massachusetts, Michigan, Ohio,
Pennsylvania, Rhode Island, and West
Virginia: Field Solicitor, U.S. Depart-
ment of the Interior, Three Parkway
Center, Suite 385, Pittsburgh, Pennsyl-
vania 15220; Telephone: (412) 937-4000;
FAX: (412) 937-4003.

(iii) For mining operations in Alaska,
Colorado, Idaho, Montana, North Da-
kota, Oregon, South Dakota, Utah,
Washington, and Wyoming, including
mining operations located on Indian
lands within those states: Regional So-
licitor, Rocky Mountain Region, U.S.
Department of the Interior, 755 Parfet
Street, Suite 151, Lakewood, CO 80215;
Telephone: (303) 231-5353; FAX: (303)
231-5363 or 231-5360.

(iv) For mining operations in Ari-
zona, California, and New Mexico, in-
cluding mining operations located on
Indian lands within those states except

130



Office of the Secretary, Interior

for the challenge of permitting deci-
sions affecting mining operations lo-
cated on Indian lands in those states:
Regional Solicitor, Southwest Region,
U.S. Department of the Interior, 505
Marquette Avenue, NW., Suite 1800, Al-
buquerque, NM 87102; Telephone: (505)
248-5600; FAX: (505) 248-5623.

(v) For the challenge of permitting
decisions affecting mining operations
located on Indian lands within Arizona,
California, and New Mexico: Regional
Solicitor, Rocky Mountain Region,
U.S. Department of the Interior, 755
Parfet Street, Suite 151, Lakewood, CO
80215; Telephone: (303) 231-5353; FAX:
(303) 231-5363 or 231-5360.

(3) Any party or other person who
subsequently files any other document
with OHA in the proceeding shall si-
multaneously serve copies of that doc-
ument on all other parties and persons
participating in the proceeding.

(b) Copies of documents by which any
proceeding is initiated shall be served
on all statutory parties personally or
by registered or certified mail, return
receipt requested. All subsequent docu-
ments shall be served personally or by
first class mail.

(c) Service of copies of all documents
is complete at the time of personal
service or, if service is made by mail,
upon receipt.

(d) Whenever an attorney has entered
an appearance for a party in a pro-
ceeding before an administrative law
judge or the Board, service thereafter
shall be made upon the attorney.

[43 FR 34386, Aug. 3, 1978, as amended at 45
FR 50753, July 31, 1980; 52 FR 39526, Oct. 22,
1987; 56 FR 2142, Jan. 22, 1991; 56 FR 5061, Feb.
7, 1991; 59 FR 1488, Jan. 11, 1994; 59 FR 42774,
Aug. 19, 1994; 60 FR 58243, Nov. 27, 1995; 61 FR
40348, Aug. 2, 1996; 67 FR 61510, Oct. 1, 2002]

§4.1110 Intervention.

(a) Any person, including a State, or
OSM may petition for leave to inter-
vene at any stage of a proceeding in
OHA under the act.

(b) A petitioner for leave to intervene
shall incorporate in the petition a
statement setting forth the interest of
the petitioner and, where required, a
showing of why his interest is or may
be adversely affected.

§4.1112

(c) The administrative law judge or
the Board shall grant intervention
where the petitioner—

(1) Had a statutory right to initiate
the proceeding in which he wishes to
intervene; or

(2) Has an interest which is or may be
adversely affected by the outcome of
the proceeding.

(d) If neither paragraph (c)(1) nor
(c)(2) of this section apply, the admin-
istrative law judge or the Board shall
consider the following in determining
whether intervention is appropriate—

(1) The nature of the issues;

(2) The adequacy of representation of
petitioner’s interest which is provided
by the existing parties to the pro-
ceeding;

(3) The ability of the petitioner to
present relevant evidence and argu-
ment; and

(4) The effect of intervention on the
agency’s implementation of its statu-
tory mandate.

(e) Any person, including a State, or
OSM granted leave to intervene in a
proceeding may participate in such
proceeding as a full party or, if desired,
in a capacity less than that of a full
party. If an intervenor wishes to par-
ticipate in a limited capacity, the ex-
tent and the terms of the participation
shall be in the discretion of the admin-
istrative law judge or the Board.

§4.1111 Voluntary dismissal.

Any party who initiated a proceeding
before OHA may seek to withdraw by
moving to dismiss at any stage of a
proceeding and the administrative law
judge or the Board may grant such a
motion.

§4.1112 Motions.

(a) Except for oral motions made in
proceedings on the record, or where the
administrative law judge otherwise di-
rects, each motion shall—

(1) Be in writing; and

(2) Contain a concise statement of
supporting grounds.

(b) Unless the administrative law
judge or the Board orders otherwise,
any party to a proceeding in which a
motion is filed under paragraph (a) of
this section shall have 15 days from
service of the motion to file a state-
ment in response.
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(c) Failure to make a timely motion
or to file a statement in response may
be construed as a waiver of objection.

(d) An administrative law judge or
the Board shall rule on all motions as
expeditiously as possible.

§4.1113 Consolidation of proceedings.

When proceedings involving a com-
mon question of law or fact are pending
before an administrative law judge or
the Board, such proceedings are subject
to consolidation pursuant to a motion
by a party or at the initiative of an ad-
ministrative law judge or the Board.

§4.1114 Advancement of proceedings.

(a) Except in expedited review pro-
ceedings under §4.1180, or in temporary
relief proceedings under §4.1266, at any
time after commencement of a pro-
ceeding, any party may move to ad-
vance the scheduling of a proceeding.

(b) Except as otherwise directed by
the administrative law judge or the
Board, any party filing a motion under
this section shall—

(1) Make the motion in writing;

(2) Describe the exigent cir-
cumstances justifying advancement;

(3) Describe the irreparable harm
that would result if the motion is not
granted; and

(4) Incorporate in the motion affida-
vits to support any representations of
fact.

(c) Service of a motion under this
section shall be accomplished by per-
sonal delivery or by telephonic or tele-
graphic communication followed by
mail. Service is complete upon mail-
ing.

(d) Unless otherwise directed by the
administrative law judge or the Board,
all parties to the proceeding in which
the motion is filed shall have 10 days
from the date of service of the motion
to file a statement in response to the
motion.

(e) Following the timely receipt by
the administrative law judge of state-
ments in response to the motion, the
administrative law judge may schedule
a hearing regarding the motion. If the
motion is granted, the administrative
law judge may advance pleading sched-
ules, prehearing conferences, and the
hearing, as deemed appropriate:
Provided, A hearing on the merits shall
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not be scheduled with less than 5 work-
ing days notice to the parties, unless
all parties consent to an earlier hear-
ing.

(f) If the motion is granted, the
Board may, if it deems such action to
be appropriate, advance the appeal on
its calendar and order such other ad-
vancement as may be appropriate, in-
cluding an abbreviated schedule for
briefing or oral argument.

§4.1115 Waiver of right to hearing.

Any person entitled to a hearing be-
fore an administrative law judge under
the act may waive such right in writ-
ing. Where parties are directed by any
rule in these regulations to file a re-
sponsive pleading on or before a speci-
fied time, any party who fails to file
such responsive pleading by the time
specified, may be deemed to have
waived his right to a hearing. Unless
all parties to a proceeding who are en-
titled to a hearing waive, or are
deemed to have waived such right, a
hearing will be held.

§4.1116 Status of notices of violation
and orders of cessation pending re-
view by the Office of Hearings and
Appeals.

Except where temporary relief is
granted pursuant to section 525(c) or
section 526(c) of the act, notices of vio-
lation and orders of cessation issued
under the act shall remain in effect
during the pendency of review before
an administrative law judge or the
Board.

EVIDENTIARY HEARINGS

§4.1120 Presiding officers.

An adminstrative law judge in the
Office of Hearings and Appeals shall
preside over any hearing required by
the act to be conducted pursuant to 5
U.S.C. 554 (1970).

§4.1121 Powers of administrative law
judges.

(a) Under the regulations of this part,
an administrative law judge may—

(1) Administer oaths and affirma-
tions;

(2) Issue subpoenas;

(3) Issue appropriate orders relating
to discovery;
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(4) Rule on procedural requests or
similar matters;

(5) Hold conferences for settlement or
simplification of the issues;

(6) Regulate the course of the hear-
ing;

(7) Rule on offers of proof and receive
relevant evidence;

(8) Take other actions authorized by
this part, by 5 U.S.C. 556 (1970), or by
the act; and

(9) Make or recommend decisions in
accordance with 5 U.S.C. 557 (1970).

(b) An administrative law judge may
order a prehearing conference—

(1) To simplify and clarify issues;

(2) To receive stipulations and admis-
sions;

(3) To explore the possibility of
agreement disposing of any or all of
the issues in dispute; and

(4) For such other purposes as may be
appropriate.

(c) Except as otherwise provided in
these regulations, the jurisdiction of
an administrative law judge shall ter-
minate upon—

(1) The filing of a notice of appeal
from an initial decision or other order
dispositive of the proceeding;

(2) The issuance of an order of the
Board granting a petition for review; or

(3) The expiration of the time period
within which a petition for review or
an appeal to the Board may be filed.

§4.1122 Conduct of administrative law
judges.

Administrative law judges shall ad-

here to the ‘“Code of Judicial Conduct.”

§4.1123

(a) An administrative law judge shall
give notice to the parties of the time,
place and nature of any hearing.

(b) Except for expedited review pro-
ceedings and temporary relief pro-
ceedings where time is of the essence,
notice given under this section shall be
in writing.

(¢) In an expedited proceeding when
there is only opportunity to give oral
notice, the administrative law judge
shall enter that fact contempora-
neously on the record by a signed and
dated memorandum describing the no-
tice given.

Notice of hearing.

§4.1126

§4.1124 Certification of interlocutory
ruling.

Upon motion or upon the initiative of
an administrative law judge, the judge
may certify to the Board a ruling
which does not finally dispose of the
case if the ruling presents a controling
question of law and an immediate ap-
peal would materially advance ulti-
mate disposition by the judge.

§4.1125 Summary decision.

(a) At any time after a proceeding
has begun, a party may move for sum-
mary decision of the whole or part of a
case.

(b) The moving party under this sec-
tion shall verify any allegations of fact
with supporting affidavits, unless the
moving party is relying upon deposi-
tions, answers to interrogatories, ad-
missions, or documents produced upon
request to verify such allegations.

(¢) An administrative law judge may
grant a motion under this section if
the record, including the pleadings,
depositions, answers to interrogatories,
admissions, and affidavits, shows
that—

(1) There is no disputed issue as to
any material fact; and

(2) The moving party is entitled to
summary decision as a matter of law.

(d) If a motion for summary decision
is not granted for the entire case or for
all the relief requested and an evi-
dentiary hearing is necessary, the ad-
ministrative law judge shall, if prac-
ticable, and upon examination of all
relevant documents and evidence be-
fore him, ascertain what material facts
are actually and in good faith con-
troverted. He shall thereupon, issue an
order specifying the facts that appear
without substantial controversy and
direct such further proceedings as
deemed appropriate.

§4.1126 Proposed findings of fact and
conclusions of law.

The administrative law judge shall
allow the parties to a proceeding an op-
portunity to submit proposed findings
of fact and conclusions of law together
with a supporting brief at a time des-
ignated by the administrative law
judge.
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§4.1127 Initial orders and decisions.

An initial order or decision disposing
of a case shall incorporate—

(a) Findings of fact and conclusions
of law and the basis and reasons there-
fore on all the material issues of fact,
law, and discretion presented on the
record; and

(b) An order granting or denying re-
lief.

§4.1128 Effect of initial order or deci-
sion.

An initial order or decision shall be-
come final if that order or decision is
not timely appealed to the Board under
§4.1270 or §4.1271.

§4.1129 Certification of record.

Except in expedited review pro-
ceedings under §4.1180, within 5 days
after an initial decision has been ren-
dered, the administrative law judge
shall certify the official record of the
proceedings, including all exhibits, and
transmit the official record for filing in
the Hearings Division, Office of Hear-
ings and Appeals, Arlington, Va.

DISCOVERY

§4.1130 Discovery methods.

Parties may obtain discovery by one
or more of the following methods—

(a) Depositions upon oral examina-
tion or upon written interrogatories;

(b) Written interrogatories;

(c) Production of documents or
things or permission to enter upon land
or other property, for inspection and
other purposes; and

(d) Requests for admission.

§4.1131 Time for discovery.

Following the initiation of a pro-
ceeding, the parties may initiate dis-
covery at any time as long as it does
not interfere with the conduct of the
hearing.

§4.1132 Scope of discovery.

(a) Unless otherwise limited by order
of the administrative law judge in ac-
cordance with these rules, the parties
may obtain discovery regarding any
matter, not privileged, which is rel-
evant to the subject matter involved in
the proceeding, including the exist-
ence, description, nature, custody, con-
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dition, and location of any books, docu-
ments, or other tangible things and the
identity and location of persons having
knowledge of any discoverable matter.

(b) It is not ground for objection that
information sought will not be admis-
sible at the hearing if the information
sought appears reasonably calculated
to lead to the discovery of admissible
evidence.

(c) A party may obtain discovery of
documents and tangible things other-
wise discoverable under paragraph (a)
of this section and prepared in antici-
pation of or for the hearing by or for
another party’s representative
(including his attorney, consultant,
surety, indemnitor, insurer, or agent)
only upon a showing that the party
seeking discovery has substantial need
of the materials in the preparation of
his case and that he is unable without
undue hardship to obtain the substan-
tial equivalent of the materials by
other means. In ordering discovery of
such materials when the required
showing has been made, the adminis-
trative law judge shall protect against
disclosure of the mental impressions,
conclusions, opinions, or legal theories
of an attorney or other representative
of a party concerning the proceeding.

(d) Upon motion by a party or the
person from whom discovery is sought,
and for good cause shown, the adminis-
trative law judge may make any order
which justice requires to protect a
party or person from annoyance, em-
barrassment, oppression, or undue bur-
den or expense, including one or more
of the following—

(1) The discovery not be had;

(2) The discovery may be had only on
specified terms and conditions, includ-
ing a designation of the time or place;

(3) The discovery may be had only by
a method of discovery other than that
selected by the party seeking dis-
covery;

(4) Certain matters not relevant may
not be inquired into, or that the scope
of discovery be limited to certain mat-
ters;

() Discovery be conducted with no
one present except persons designated
by the administrative law judge; or

(6) A trade secret or other confiden-
tial research, development or commer-
cial information may not be disclosed
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or be disclosed only in a designated
way.

§4.1133 Sequence and timing of dis-
covery.

Unless the administrative law judge
upon motion, for the convenience of
parties and witnesses and in the inter-
ests of justice, orders otherwise, meth-
ods of discovery may be used in any se-
quence and the fact that a party is con-
ducting discovery, whether by deposi-
tion or otherwise, shall not operate to
delay any other party’s discovery.

§4.1134 Supplementation of responses.

A party who has responded to a re-
quest for discovery with a response
that was complete when made is under
no duty to supplement his response to
include information thereafter ac-
quired, except as follows—

(a) A party is under a duty to supple-
ment timely his response with respect
to any question directly addressed to—

(1) The identity and location of per-
sons having knowledge of discoverable
matters; and

(2) The identity of each person ex-
pected to be called as an expert witness
at the hearing, the subject matter on
which he is expected to testify and the
substance of his testimony.

(b) A party is under a duty to amend
timely a prior response if he later ob-
tains information upon the basis of
which—

(1) He knows the response was incor-
rect when made; or

(2) He knows that the response
though correct when made is no longer
true and the circumstances are such
that a failure to amend the response is
in substance a knowing concealment.

(c) A duty to supplement responses
may be imposed by order of the admin-
istrative law judge or agreement of the
parties.

§4.1135 Motion to compel discovery.

(a) If a deponent fails to answer a
question propounded, or a party upon
whom a request is made pursuant to
§4.1140, or a party upon whom answers
to interrogatories are served fails to
adequately respond or objects to the
request, or any part thereof, or fails to
permit inspection as requested, the dis-
covering party may move the adminis-

§4.1137

trative law judge for an order compel-
ling a response or inspection in accord-
ance with the request.

(b) The motion shall set forth—

(1) The nature of the questions or re-
quest;

(2) The response or objection of the
party upon whom the request was
served; and

(3) Arguments in support of the mo-
tion.

(c) For purposes of this section, an
evasive answer or incomplete answer or
response shall be treated as a failure to
answer or respond.

(d) In ruling on a motion made pursu-
ant to this section, the administrative
law judge may make such a protective
order as he is authorized to make on a
motion made pursuant to §4.1132(d).

§4.1136 Failure to comply with orders
compelling discovery.

If a party or an officer, director, or
other agent of a party fails to obey an
order to provide or permit discovery,
the administrative law judge before
whom the action is pending may make
such orders in regard to the failure as
are just, including but not limited to
the following—

(a) An order that the matters sought
to be discovered or any other des-
ignated facts shall be taken to be es-
tablished for the purposes of the action
in accordance with the claim of the
party obtaining the order;

(b) An order refusing to allow the dis-
obedient party to support or oppose
designated claims or defenses, or pro-
hibiting him from introducing des-
ignated matters into evidence; or

(c) An order striking out pleadings or
parts thereof, or staying further pro-
ceedings until the order is obeyed, or
dismissing the action or proceeding or
any part thereof, or rendering a judg-
ment by default against the disobe-
dient party.

§4.1137 Depositions upon oral exam-
ination or upon written questions.

(a) Any party desiring to take the
testimony of any other party or other
person by deposition upon oral exam-
ination or written questions shall,
without leave of the administrative
law judge, give reasonable notice in
writing to every other party, to the
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person to be examined and to the ad-
ministrative law judge of—

(1) The proposed time and place of
taking the deposition;

(2) The name and address of each per-
son to be examined, if known, or if the
name is not known, a general descrip-
tion sufficient to identify him or the
particular group or class to which he
belongs;

(3) The matter upon which each per-
son will be examined; and

(4) The name or descriptive title and
address of the officer before whom the
deposition is to be taken.

(b) A deposition may be taken before
any officer authorized to administer
oaths by the laws of the United States
or of the place where the examination
is held.

(c) The actual taking of the deposi-
tion shall proceed as follows—

(1) The deposition shall be on the
record;

(2) The officer before whom the depo-
sition is to be taken shall put the wit-
ness on oath or affirmation;

(3) Examination and cross-examina-
tion shall proceed as at a hearing;

(4) All objections made at the time of
the examination shall be noted by the
officer upon the deposition;

(5) The officer shall not rule on objec-
tions to the evidence, but evidence ob-
jected to shall be taken subject to the
objections.

(d) When the testimony is fully tran-
scribed, the deposition shall be sub-
mitted to the deponent for examina-
tion and signature, unless examination
and signature is waived by the depo-
nent. The officer shall certify the depo-
sition or, if the deposition is not signed
by the deponent, shall certify the rea-
sons for the failure to sign.

(e) Where the deposition is to be
taken upon written questions, the
party taking the deposition shall serve
a copy of the questions, showing each
question separately and consecutively
numbered, on every other party with a
notice stating the name and address of
the person who is to answer them, and
the name, description, title, and ad-
dress of the officer before whom they
are to be taken. Within 30 days after
service, any other party may serve
cross-questions. The questions, cross-
questions, and answers shall be re-
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corded and signed, and the deposition
certified, as in the case of a deposition
on oral examination.

(f) A deposition will not become a
part of the record in the hearing unless
received in evidence. If only part of a
deposition is offered in evidence by a
party, any other party may introduce
any other parts.

(g) A deponent whose deposition is
taken and the officer taking a deposi-
tion shall be entitled to the same fees
as are paid for like services in the dis-
trict courts of the United States, to be
paid by the party at whose instance the
deposition is taken.

(h) The deponent may be accom-
panied, represented, and advised by
legal counsel.

§4.1138 Use of depositions.

At the hearing, any part or all of a
deposition, so far as admissible, may be
used against any party who was
present or represented at the taking of
the deposition, or who had reasonable
notice thereof, in accordance with any
of the following provisions—

(a) Any deposition may be used by
any party for the purpose of contra-
dicting or impeaching the testimony of
a deponent as a witness;

(b) The deposition of a party or of
anyone who at the time of taking the
deposition was an officer, director, or
managing agent or a person designated
to testify on behalf of a public or pri-
vate corporation, partnership, or asso-
ciation or governmental agency which
is a party may be used by an adverse
party for any purpose; or

(c) The deposition of a witness,
whether or not a party, may be used by
a party for any purpose if the adminis-
trative law judge finds that—

(1) The witness is dead;

(2) The witness is at a distance great-
er than 100 miles from the place of
hearing, or is outside the TUnited
States, unless it appears that the ab-
sence of the witness was procured by
the party offering the deposition;

(3) The witness is unable to attend or
testify because of age, illness, infir-
mity, or imprisonment;

(4) The party offering the deposition
has been unable to procure the attend-
ance of the witness by subpoena; or
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(5) Such exceptional circumstances
exist as to make it desirable, in the in-
terest of justice and with due regard to
the importance of presenting the testi-
mony of witnesses orally at the hear-
ing, to allow the deposition to be used.

§4.1139 Written interrogatories to par-
ties.

(a) Any party may serve upon any
other party written interrogatories to
be answered in writing by the party
served, or if the party served is a public
or private corporation or a partnership
or association or governmental agency,
by any officer or agent, who shall fur-
nish such information as is available to
the party. A copy of the interrog-
atories, answers, and all related plead-
ings shall be served on the administra-
tive law judge and upon all parties to
the proceeding.

(b) Each interrogatory shall be an-
swered separately and fully in writing
under oath or affirmation, unless it is
objected to, in which event the reasons
for objection shall be stated in lieu of
an answer. The answer and objections
shall be signed by the person making
them. The party upon whom the inter-
rogatories were served shall serve a
copy of the answers and objections
upon all partes to the proceeding with-
in 30 days after service of the interrog-
atories, or within such shorter or
longer period as the administrative law
judge may allow.

(c) Interrogatories may relate to any
matters which can be inquired into
under §4.1132. An interrogatory other-
wise proper is not necessarily objec-
tionable merely because an answer to
the interrogatory involves an opinion
or contention that relates to fact or
the application of law to fact, but the
administrative law judge may order
that such an interrogatory need not be
answered until after designated dis-
covery has been completed or until a
prehearing conference or other later
time.

§4.1140 Production of documents and
things and entry upon land for in-
spection and other purposes.

(a) Any party may serve on any other
party a request to—

(1) Produce and permit the party
making the request, or a person acting

§4.1141

on his behalf, to inspect and copy any
designated documents, or to inspect
and copy, test, or sample any tangible
things within the scope of §4.1132 and
which are in the possession, custody, or
control of the party upon whom the re-
quest is served; or

(2) Permit entry upon designated
land or other property in the posses-
sion or control of the party upon whom
the request is served for the purpose of
inspection and measuring, surveying,
photographing, testing, or sampling
the property (including the air, water,
and soil) or any designated object or
operation thereon, within the scope of
§4.1132.

(b) The request may be served on any
party without leave of the administra-
tive law judge.

(c) The request shall—

(1) Set forth the items to be in-
spected either by individual item or by
category;

(2) Describe each item or category
with reasonable particularity; and

(3) Specify a reasonable time, place,
and manner of making the inspection
and performing the related acts.

(d) The party upon whom the request
is served shall serve on the party sub-
mitting the request a written response
within 30 days after service of the re-
quest.

(e) The response shall state, with re-
spect to each item or category—

(1) That inspection and related ac-
tivities will be permitted as requested;
or

(2) That objection is made in whole
or in part, in which case the reasons
for objection shall be stated.

§4.1141 Admissions.

(a) A party may serve upon any other
party a written request for the admis-
sion, for purposes of the pending action
only, of the genuineness and authen-
ticity of any relevant document de-
scribed in or attached to the request,
or for the admission of the truth of any
specified relevant matter of fact.

(b) Each matter of which an admis-
sion is requested is admitted unless,
within 30 days after service of the re-
quest or such shorter or longer time as
the administrative law judge may
allow, the party to whom the request is
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directed on the
party—

(1) A sworn statement denying spe-
cifically the relevant matters of which
an admission is requested;

(2) A sworn statement setting forth
in detail the reasons why he can nei-
ther truthfully admit nor deny them;
or

(3) Written objections on the ground
that some or all of the matters in-
volved are privileged or irrelevant or
that the request is otherwise improper
in whole or in part.

(c) An answering party may not give
lack of information or knowledge as a
reason for failure to admit or deny un-
less he states that he has made reason-
able inquiry and that the information
known or readily obtainable by him is
insufficient to enable him to admit or
deny.

(d) The party who has requested the
admissions may move to determine the
sufficiency of the answers or objec-
tions. Unless the administrative law
judge determines that an objection is
justified, he shall order that an answer
be served. If the administrative law
judge determines that an answer does
not comply with the requirements of
this section, he may order either that
the matter is admitted or that an
amended answer be served. The admin-
istrative law judge may, in lieu of
these orders, determine that final dis-
position of the request be made at a
prehearing conference or at a des-
ignated time prior to hearing.

(e) Any matter admitted under this
section is conclusively established un-
less the administrative law judge on
motion permits withdrawal or amend-
ment of the admission.

(f) Any admission made by a party
under this section is for the purpose of
the pending action only and is not an
admission by him for any other pur-
pose nor may it be used against him in
any other proceeding.

serves requesting

PETITIONS FOR REVIEW OF PROPOSED
ASSESSMENTS OF CIVIL PENALTIES

§4.1150 Who may file.

Any person charged with a civil pen-
alty may file a petition for review of a
proposed assessment of that penalty
with the Hearings Division, OHA, 801
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North Quincy Street, Arlington, Va.
22203.

[43 FR 34386, Aug. 3, 1978, as amended at 67
FR 4368, Jan. 30, 2002]

§4.1151 Time for filing.

(a) A petition for review of a pro-
posed assessment of a civil penalty
must be filed within 30 days of receipt
of the proposed assessment; or

(b) If a timely request for a con-
ference has been made pursuant to 30
CFR 723.18 or 845.18, a petition for re-
view must be filed within 30 days from
service of notice by the conference offi-
cer that the conference is deemed com-
pleted.

(c) No extension of time will be
granted for filing a petition for review
of a proposed assessment of a civil pen-
alty as required by paragraph (a) or (b)
of this section. If a petition for review
is not filed within the time period pro-
vided in paragraph (a) or (b) of this sec-
tion, the appropriateness of the
amount of the penalty, and the fact of
the violation if there is no proceeding
pending under section 525 of the Act to
review the notice of violation or ces-
sation order involved, shall be deemed
admitted, the petition shall be dis-
missed, and the civil penalty assessed
shall become a final order of the Sec-
retary.

[43 FR 34386, Aug. 3, 1978, as amended at 51
FR 16321, May 2, 1986; 59 FR 1488, Jan. 11,
1994]

§4.1152 Contents of petition; payment
required.

(a) The petition shall include—

(1) A short and plain statement indi-
cating the reasons why either the
amount of the penalty or the fact of
the violation is being contested;

(2) If the amount of penalty is being
contested based upon a misapplication
of the civil penalty formula, a state-
ment indicating how the civil penalty
formula contained in 30 CFR part 723 or
845 was misapplied, along with a pro-
posed civil penalty utilizing the civil
penalty formula;

(3) Identification by number of all
violations being contested;

(4) The identifying number of the
cashier’s check, certified check, bank
draft, personal check, or bank money
order accompanying the petition; and
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(5) A request for a hearing site.

(b) The petition shall be accompanied
by—

(1) Full payment of the proposed as-
sessment in the form of a cashier’s
check, certified check, bank draft, per-
sonal check or bank money order made
payable to—Assessment Office, OSM—
to be placed in an escrow account pend-
ing final determination of the assess-
ment; and

(2) On the face of the payment an
identification by number of the viola-
tions for which payment is being ten-
dered.

(c) As required by section 518(c) of
the act, failure to make timely pay-
ment of the proposed assessment in full
shall result in a waiver of all legal
rights to contest the violation or the
amount of the penalty.

(d) No extension of time will be
granted for full payment of the pro-
posed assessment. If payment is not
made within the time period provided
in §4.1151 (a) or (b), the appropriateness
of the amount of the penalty, and the
fact of the violation if there is no pro-
ceeding pending under section 525 of
the Act of review the notice of viola-
tion or cessation order involved, shall
be deemed admitted, the petition shall
be dismissed, and the civil penalty as-
sessed shall become a final order of the
Secretary.

[43 FR 34386, Aug. 3, 1978, as amended at 51
FR 16321, May 2, 1986; 59 FR 1488, Jan. 11,
1994]

§4.1153 Answer.

OSM shall have 30 days from receipt
of a copy of the petition within which
to file an answer to the petition with
the Hearings Division, OHA.

§4.1154 Review of waiver determina-
tion.

(a) Within 10 days of the filing of a
petition under this part, petitioner
may move the administrative Ilaw
judge to review the granting or denial
of a waiver of the civil penalty formula
pursuant to 30 CFR 723.16 or 845.16.

(b) The motion shall contain a state-
ment indicating all alleged facts rel-
evant to the granting or denial of the
waiver;

(c) Review shall be limited to the
written determination of the Director

§4.1156

of OSM granting or denying the waiver,
the motion and responses to the mo-
tion. The standard of review shall be
abuse of discretion.

(d) If the administrative law judge
finds that the Director of OSM abused
his discretion in granting or denying
the waiver, the administrative law
judge shall hold the hearing on the pe-
tition for review of the proposed assess-
ment required by section 518(b) of the
act and make a determination pursu-
ant to §4.1157.

[43 FR 34386, Aug. 3, 1978, as amended at 59
FR 1488, Jan. 11, 1994]

§4.1155 Burdens of proof in civil pen-
alty proceedings.

In civil penalty proceedings, OSM
shall have the burden of going forward
to establish a prima facie case as to the
fact of the violation and the amount of
the civil penalty and the ultimate bur-
den of persuasion as to the amount of
the civil penalty. The person who peti-
tioned for review shall have the ulti-
mate burden of persuasion as to the
fact of the violation.

[63 FR 47694, Nov. 25, 1988]

§4.1156

(a) In a civil penalty proceeding
where the person against whom the
proposed civil penalty is assessed fails
to comply on time with any prehearing
order of an administrative law judge,
the administrative law judge shall
issue an order to show cause why—

(1) That person should not be deemed
to have waived his right to a hearing;
and

(2) The proceedings should not be dis-
missed and referred to the assessment
officer.

(b) If the order to show cause is not
satisfied as required, the administra-
tive law judge shall order the pro-
ceedings summarily dismissed and
shall refer the case to the assessment
officer who shall enter the assessment
as the final order of the Department.

(c) Where the person against whom
the proposed civil penalty is assessed
fails to appear at a hearing, that per-
son will be deemed to have waived his
right to a hearing and the administra-
tion law judge may assume for pur-
poses of the assessment—

Summary disposition.
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(1) That each violation listed in the
notice of violation or order occurred;
and

(2) The truth of any facts alleged in
such notice or order.

(d) In order to issue an initial deci-
sion assessing the appropriate penalty
when the person against whom the pro-
posed civil penalty is assessed fails to
appear at the hearing, an administra-
tive law judge shall either conduct an
ex parte hearing or require OSM to fur-
nish proposed findings of fact and con-
clusions of law.

(e) Nothing in this section shall be
construed to deprive the person against
whom the penalty is assessed of his op-
portunity to have OSM prove the viola-
tions charged in open hearing with con-
frontation and cross-examination of
witnesses, except where that person
fails to comply with a prehearing order
or fails to appear at the scheduled
hearing.

§4.1157 Determination by administra-
tive law judge.

(a) The administrative law judge
shall incorporate in his decision con-
cerning the civil penalty, findings of
fact on each of the four criteria set
forth in 30 CFR 723.13 or 845.13, and con-
clusions of law.

(b) If the administrative law judge
finds that—

(1) A violation occurred or that the
fact of violation is uncontested, he
shall establish the amount of the pen-
alty, but in so doing, he shall adhere to
the point system and conversion table
contained in 30 CFR 723.13 and 723.14 or
845.13 and 845.14, except that the admin-
istrative law judge may waive the use
of such point system where he deter-
mines that a waiver would further
abatement of violations of the Act.
However, the administrative law judge
shall not waive the use of the point
system and reduce the proposed assess-
ment on the basis of an argument that
a reduction in the proposed assessment
could be used to abate other violations
of the Act; or

(2) No violation occurred, he shall
issue an order that the proposed assess-
ment be returned to the petitioner.

(c) If the administrative law judge
makes a finding that no violation oc-
curred or if the administrative law
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judge reduces the amount of the civil
penalty below that of the proposed as-
sessment and a timely petition for re-
view of his decision is not filed with
the Board or the Board refuses to grant
such a petition, the Department of the
Interior shall have 30 days from the ex-
piration of the date for filing a petition
with the Board if no petition is filed, or
30 days from the date the Board refuses
to grant such a petition, within which
to remit the appropriate amount to the
person who made the payment, with in-
terest at the rate of 6 percent, or at the
prevailing Department of the Treasury
rate, whichever is greater.

(d) If the administrative law judge in-
creases the amount of the civil penalty
above that of the proposed assessment,
the administrative law judge shall
order payment of the appropriate
amount within 30 days of receipt of the
decision.

[43 FR 34386, Aug. 3, 1978, as amended at 59
FR 1488, Jan. 11, 1994]

§4.1158 Appeals.

Any party may petition the Board to
review the decision of an administra-
tive law judge concerning an assess-
ment according to the procedures set
forth in §4.1270.

REVIEW OF SECTION 521 NOTICES OF
VIOLATION AND ORDERS OF CESSATION

§4.1160 Scope.

These regulations govern applica-
tions for review of—

(a) Notices of violation or the modi-
fication, vacation, or termination of a
notice of violation under section
521(a)(3) of the Act; and

(b) Orders of cessation which are not
subject to expedited review under
§4.1180 or the modification, vacation,
or termination of such an order of ces-
sation under section 521(a)(2) or section
521(a)(3).

§4.1161 Who may file.

A permittee issued a notice or order
by the Secretary pursuant to the provi-
sions of section 521(a)(2) or section
521(a)(3) of the Act or any person hav-
ing an interest which is or may be ad-
versely affected by a notice or order
subject to review under §4.1160 may file
an application for review with the
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Hearings Division, OHA, 801 North
Quincy Street, Arlington, Va. 22203.

[43 FR 34386, Aug. 3, 1978, as amended at 67
FR 4368, Jan. 30, 2002]

§4.1162 Time for filing.

(a) Any person filing an application
for review under §4.1160 et seq. shall file
that application within 30 days of the
receipt of a notice or order or within 30
days of receipt of notice of modifica-
tion, vacation, or termination of such a
notice or order. Any person not served
with a copy of the document shall file
the application for review within 40
days of the date of issuance of the doc-
ument.

(b) No extension of time will be
granted for filing an application for re-
view as provided by paragraph (a) of
this section. If an application for re-
view is not filed within the time period
provided in paragraph (a) of this sec-
tion, the application shall be dis-
missed.

[61 FR 16321, May 2, 1986]

§4.1163 Effect of failure to file.

Failure to file an application for re-
view of a notice of violation or order of
cessation shall not preclude chal-
lenging the fact of violation during a
civil penalty proceeding.

§4.1164 Contents of application.

Any person filing an application for
review shall incorporate in that appli-
cation regarding each claim for relief—

(a) A statement of facts entitling
that person to administrative relief;

(b) A request for specific relief;

(c) A copy of any notice or order
sought to be reviewed;

(d) A statement as to whether the
person requests or waives the oppor-
tunity for an evidentiary hearing; and

(e) Any other relevant information.

§4.1165 Answer.

(a) Where an application for review is
filed by a permittee, OSM as well as
any other person granted leave to in-
tervene pursuant to §4.1110 shall file an
answer within 20 days of service of a
copy of such application.

(b) Where an application for review is
filed by a person other than a per-
mittee, the following shall file an an-

§4.1170

swer within 20 days of service of a copy
of such application—

(1) OSM;

(2) The permittee; or

(3) Any other person granted leave to
intervene pursuant to §4.1110.

§4.1166 Contents of answer.

An answer to an application for re-
view shall incorporate—

(a) A statement specifically admit-
ting or denying the alleged facts stated
by the applicant;

(b) A statement of any other relevant
facts;

(c) A statement whether an evi-
dentiary hearing is requested or
waived; and

(d) Any other relevant information.

§4.1167 Notice of hearing.

Pursuant to section 525(a)(2) of the
act, the applicant and other interested
persons shall be given written notice of
the time and place of the hearing at
least b working days prior thereto.

§4.1168 Amendments to pleadings.

(a) An application for review may be
amended once as a matter of right
prior to the filing of an answer and
thereafter by leave of the administra-
tive law judge upon proper motion.

(b) Upon receipt of an initial or
amended application for review or sub-
sequent to granting leave to amend,
the administrative law judge shall
issue an order setting a time for filing
an amended answer if the judge deter-
mines that such an answer is appro-
priate.

§4.1169 Failure to state a claim.

Upon proper motion or after the
issuance of an order to show cause by
the administrative law judge, an ad-
ministrative law judge may dismiss at
any time an application for review
which fails to state a claim upon which
administrative relief may be granted.

§4.1170 Related notices or orders.

(a) An applicant for review shall file
a copy of any subsequent notice or
order which modifies, vacates, or ter-
minates the notice or order sought to
be reviewed within 10 days of receipt.

141



§4.1171

(b) An applicant for review of a no-
tice shall file a copy of an order of ces-
sation for failure timely to abate the
violation which is the subject of the
notice under review within 10 days of
receipt of such order.

(c) If an applicant for review desires
to challenge any subsequent notice or
order, the applicant must file a sepa-
rate application for review.

(d) Applications for review of related
notices or orders are subject to consoli-
dation.

§4.1171 Burden of proof in review of
section 521 notices or orders.

(a) In review of section 521 notices of
violation or orders of cessation or the
modification, vacation, or termination
thereof, including expedited review
under §4.1180, OSM shall have the bur-
den of going forward to establish a
prima facie case as to the validity of
the notice, order, or modification, va-
cation, or termination thereof.

(b) The ultimate burden of persuasion
shall rest with the applicant for re-
view.

EXPEDITED REVIEW OF SECTION 521(a)(2)
OR 521(a)(3) ORDERS OF CESSATION

§4.1180 Purpose.

The purpose of §§4.1180—4.1187 is to
govern applications filed under section
525(b) of the act for expedited review of
orders of cessation for which tem-
porary relief has not been granted
under section 525(c) or section 526(c) of
the act. If a person is qualified to re-
ceive a 30-day decision under these reg-
ulations, he may waive that right and
file an application under §4.1164, and
the procedures in §4.1160 et seq. shall
apply. If there is a waiver as set forth
in §4.1186, the final administrative de-
cision shall be issued within 120 days of
the filing of the application.

§4.1181 Who may file.

(a) An application for review of an
order of cessation may be filed under
this section, whenever temporary relief
has not been granted under section
525(c) or section 526(c) of the act, by—

(1) A permittee who has been issued
an order of cessation under section
521(a)(2) or section 521(a)(3) of the act;
or
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(2) Any person having an interest
which is or may be adversely affected
by the issuance of an order of cessation
under section 521(a)(2) or section
521(a)(3) of the act.

(b) A permittee or any person having
an interest which is or may be ad-
versely affected by a section 521(a)(2)
or section 521(a)(3) order of cessation
waives his right to expedited review
upon being granted temporary relief
pursuant to section 525(c) or section
526(c) of the act.

§4.1182 Where to file.

The application shall be filed in the
Hearings Division, 801 North Quincy
Street, OHA, Arlington, Va. 22203.

[43 FR 34386, Aug. 3, 1978, as amended at 67
FR 4368, Jan. 30, 2002]

§4.1183 Time for filing.

(a) Any person intending to file an
application for expedited review under
section 525(b) of the act shall notify the
field solicitor, Department of the Inte-
rior, for the region in which the mine
site is located, within 15 days of receipt
of the order. Any person not served
with a copy of the order shall file no-
tice of intention to file an application
for review within 20 days of the date of
issuance of the order.

(b) Any person filing an application
for review under §4.1184 shall file the
application within 30 days of receipt of
the order. Any person not served with a
copy of the order shall file an applica-
tion for review within 40 days of the
date of issuance of the order.

§4.1184 Contents of application.

(a) Any person filing an application
for expedited review under section
525(b) of the act shall incorporate in
that application regarding each claim
for relief—

(1) A statement of facts entitling
that person to administrative relief;

(2) A request for specific relief;

(3) A specific statement which delin-
eates each issue to be addressed by the
applicant during the expedited pro-
ceeding;

(4) A copy of the order sought to be
reviewed;

(5) A list identifying each of appli-
cant’s witnesses by name, address, and
place of employment, including expert
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witnesses and the area of expertise to
which they will address themselves at
the hearing, and a detailed summary of
their testimony;

(6) Copies of all exhibits and other
documentary evidence that the appli-
cant intends to introduce as evidence
at the hearing and descriptions of all
physical exhibits and evidence which is
not capable of being copied or at-
tached; and

(7) Any other relevant information.

(b) If any applicant fails to comply
with all the requirements of §4.1184(a),
the administrative law judge may find
that the applicant has waived the 30-
day decision requirement or the admin-
istrative law judge shall order that the
application be perfected and the appli-
cation shall not be considered filed for
purposes of the 30-day decision until
perfected. Failure to timely comply
with the administrative law judge’s
order shall constitute a waiver of the
30-day decision.

§4.1185 Computation of time for deci-
sion.

In computing the 30-day time period
for administrative decision, inter-
mediate Saturdays, Sundays, Federal
legal holidays, and other nonbusiness
days shall be excluded in the computa-
tion.

§4.1186 Waiver of the 30-day decision
requirement.

(a) Any person qualified to receive a
30-day decision may waive that right—

(1) By filing an application pursuant
to §4.1160-71;

(2) By failing to comply with all the
requirements of §4.1184(a); or

(3) In accordance with §4.1187(j).

(b) Any person qualified to receive a
30-day decision shall waive that right—

(1) By obtaining temporary relief
pursuant to section 525(c) or section
526(c) of the act;

(2) By failing to perfect an applica-
tion pursuant to §4.1184(b); or

(3) In accordance with §4.1187(i).

§4.1187 Procedure if 30-day decision
requirement is not waived.

If the applicant does not waive the
30-day decision requirement of section
525(b) of the act, the following special
rules shall apply—

§4.1187

(a) The applicant shall serve all
known parties with a copy of the appli-
cation simultaneously with the filing
of the application with OHA. If service
is accomplished by mail, the applicant
shall inform all known parties by tele-
phone at the time of mailing that an
application is being filed and shall in-
form the administrative law judge by
telephone that such notice has been
given. However, no ex parte commu-
nication as to the merits of the pro-
ceeding may be conducted with the ad-
ministrative law judge.

(b) Any party desiring to file a re-
sponse to the application for review
shall file a written response within 5
working days of service of the applica-
tion.

(c) If the applicant has requested a
hearing, the administrative law judge
shall act immediately upon receipt of
the application to notify the parties of
the time and place of the hearing at
least b working days prior to the hear-
ing date.

(d) The administrative law judge may
require the parties to submit proposed
findings of fact and conclusions of law
at the hearing which may be orally
supplemented on the record at the
hearing or, where proposed findings of
fact and conclusions of law have not
been submitted at the hearing, they
may be orally presented for the record
at the hearing.

(e) The administrative law judge
shall make an initial decision. He shall
either rule from the bench on the appli-
cation, orally stating the reasons for
his decision or he shall issue a written
decision. If the administrative law
judge makes an oral ruling, his ap-
proval of the record of the hearing
shall constitute his written decision.
The decision of the administrative law
judge must be issued within 15 days of
the filing of the perfected application
under §4.1184.

(f) If any party desires to appeal to
the Board, such party shall—

(1) If the administrative law judge
makes an oral ruling, make an oral
statement, within a time period as di-
rected by the administrative law judge,
that the decision is being appealed and
request that the administrative law
judge certify the record to the Board;
or
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(2) If the administrative law judge
issues a written decision after the close
of the hearing, file a notice of appeal
with the administrative law judge and
with the Board within 2 working days
of receipt of the administrative law
judge’s decision.

(g) If the decision of the administra-
tive law judge is appealed, the Board
shall act immediately to issue an expe-
dited briefing schedule, and the Board
shall act expeditiously to review the
record and issue its decision. The deci-
sion of the Board must be issued within
30 days of the date the perfected appli-
cation is filed with OHA pursuant to
§4.1184.

(h) If all parties waive the oppor-
tunity for a hearing and the adminis-
trative law judge determines that a
hearing is not necessary, but the appli-
cant does not waive the 30-day decision
requirement, the administrative law
judge shall issue an initial decision on
the application within 15 days of re-
ceipt of the application. The decision
shall contain findings of fact and an
order disposing of the application. The
decision shall be served upon all the
parties and the parties shall have 2
working days from receipt of such deci-
sion within which to appeal to the
Board. The Board shall issue its deci-
sion within 30 days of the date the per-
fected application is filed with OHA
pursuant to §4.1184.

(i) If at any time after the initiation
of this expedited procedure, the appli-
cant requests a delay or acts in a man-
ner so as to frustrate the expeditious
nature of this proceeding or fails to
comply with any requirement of
§4.1187(a), such action shall constitute
a waiver of the 30-day requirement of
section 525(b) of the act.

(j) If the applicant seeks to offer wit-
nesses, exhibits, or testimony at the
hearing in addition to those identified,
submitted, described, or summarized in
the application for expedited review
perfected in accordance with the re-
quirements of §4.1184, upon objection
by an opposing party to such offer, the
administrative law judge may allow
such objecting party additional time in
order to prepare for cross-examination
of unidentified witnesses or to identify
and prepare rebuttal evidence or other-
wise uncover any additional prejudice
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which may result to such party. The
administrative law judge may rule that
the running of the 30-day time for deci-
sion is stayed for the period of any ad-
ditional time allowed pursuant to this
subsection or may determine that the
applicant has waived his right to the
30-day decision.

PROCEEDINGS FOR SUSPENSION OR REV-
OCATION OF PERMITS UNDER SECTION
521(a)(4) OF THE ACT

§4.1190 Initiation of proceedings.

(a) A proceeding on a show cause
order issued by the Director of OSM
pursuant to section 521(a)(4) of the Act
shall be initiated by the Director of
OSM filing a copy of such an order with
the Hearings Division, OHA, 801 N.
Quincy Street, Suite 300, Arlington, VA
22203, promptly after the order is issued
to the permittee.

(b) A show cause order filed with
OHA shall set forth—

(1) A list of the unwarranted or will-
ful violations which contribute to a
pattern of violations;

(2) A copy of each order or notice
which contains one or more of the vio-
lations listed as contributing to a pat-
tern of violations;

(3) The basis for determining the ex-
istence of a pattern or violations; and

(4) Recommendations whether the
permit should be suspended or revoked,
including the length and terms of a
suspension.

[43 FR 34386, Aug. 3, 1978, as amended at 67
FR 4368, Jan. 30, 2002; 67 FR 61510, Oct. 1,
2002]

§4.1191 Answer.

The permittee shall have 30 days
from receipt of the order within which
to file an answer with the Hearings Di-
vision, OHA, Arlington, Va.

§4.1192 Contents of answer.

The permittee’s answer to a show
cause order shall contain a statement
setting forth—

(a) The reasons in detail why a pat-
tern of violations does not exist or has
not existed, including all reasons for
contesting—

(1) The fact of any of the violations
alleged by OSM as constituting a pat-
tern of violations;
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(2) The willfulness of such violations;
or

(3) Whether such violations were
caused by the unwarranted failure of
the permittee;

(b) All mitigating factors the per-
mittee believes exist in determining
the terms of the revocation or the
length and terms of the suspension;

(c) Any other alleged relevant facts;
and

(d) Whether a hearing on the show
cause order is desired.

[43 FR 34386, Aug. 3, 1978, as amended at 67
FR 61510, Oct. 1, 2002]

§4.1193 Notice of hearing.

If a hearing on the show cause order
is requested, or if no hearing is re-
quested but the administrative law
judge determines that a hearing is nec-
essary, the administrative law judge
shall give thirty days written notice of
the date, time, and place of the hearing
to the Director, the permittee, the
State regulatory authority, if any, and
any intervenor.

[67 FR 61510, Oct. 1, 2002]

§4.1194 Burden of proof in suspension
or revocation proceedings.

In proceedings to suspend or revoke a
permit, OSM shall have the burden of
going forward to establish a prima
facie case for suspension or revocation
of the permit. The ultimate burden of
persuasion that the permit should not
be suspended or revoked shall rest with
the permittee.

[43 FR 34386, Aug. 3, 1978. Redesignated at 67
FR 61510, Oct. 1, 2002]

§4.1195 Determination by the adminis-
trative law judge.

(a) Upon a determination by the ad-
ministrative law judge that a pattern
of violations exists or has existed, the
administrative law judge shall order
the permit either suspended or re-
voked. In making such a determina-
tion, the administrative law judge need
not find that all the violations listed in
the show cause order occurred, but
only that sufficient violations occurred
to establish a pattern.

(b) If the permit is suspended, the
minimum suspension period shall be 3
working days unless the administrative

§4.1197

law judge finds that imposition of the
minimum suspension period would re-
sult in manifest injustice and would
not further the purposes of the act.
Also, the administrative law judge may
impose preconditions to be satisfied
prior to the suspension being lifted.

(c) The decision of the administrative
law judge shall be issued within 20 days
following the date the hearing record is
closed by the administrative law judge
or within 20 days of receipt of the an-
swer, if no hearing is requested by any
party and the administrative law judge
determines that no hearing is nec-
essary.

(d) At any stage of a suspension or
revocation proceeding being conducted
by an administrative law judge, the
parties may enter into a settlement,
subject to the approval of the adminis-
trative law judge.

[43 FR 34386, Aug. 3, 1978. Redesignated and
amended at 67 FR 61510, Oct. 1, 2002]

§4.1196

(a) In a proceeding under this section
where the permittee fails to appear at
a hearing, the permittee shall be
deemed to have waived his right to a
hearing and the administrative law
judge may assume for purposes of the
proceeding that—

(1) Each violation listed in the order
occurred;

(2) Such violations were caused by
the permittee’s unwarranted failure or
were willfully caused; and

(3) A pattern of violations exists.

(b) In order to issue an initial deci-
sion concerning suspension or revoca-
tion of the permit when the permittee
fails to appear at the hearing, the ad-
ministrative law judge shall either
conduct an ex parte hearing or require
OSM to furnish proposed findings of
fact and conclusions of law.

[43 FR 34386, Aug. 3, 1978. Redesignated at 67
FR 61510, Oct. 1, 2002]

Summary disposition.

§4.1197 Appeals.

Any party desiring to appeal the de-
cision of the administrative law judge
shall have 5 days from receipt of the
administrative law judge’s decision
within which to file a notice of appeal
with the Board. The Board shall act
immediately to issue an expedited
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briefing schedule. The decision of the
Board shall be issued within 60 days of
the date the hearing record is closed by
the administrative law judge or, if no
hearing is held, within 60 days of the
date the answer is filed.

[43 FR 34386, Aug. 3, 1978. Redesignated at 67
FR 61510, Oct. 1, 2002]

APPLICATIONS FOR REVIEW OF ALLEGED
DISCRIMINATORY ACTS UNDER SECTION
703 OF THE ACT

§4.1200 Filing of the application for
review with the Office of Hearings
and Appeals.

(a) Pursuant to 30 CFR 865.13, within
7 days of receipt of an application for
review of alleged discriminatory acts,
OSM shall file a copy of the application
in the Hearings Division, OHA, 801 N.
Quincy Street, Suite 300, Arlington, VA
22203. OSM shall also file in the Hear-
ings Division, OHA, Arlington, VA, a
copy of any answer submitted in re-
sponse to the application for review.

(b) The application for review, as
filed in the Hearings Division, OHA,
shall be held in suspense until one of
the following takes place—

(1) A request for temporary relief is
filed pursuant to §4.1203;

(2) A request is made by OSM for the
scheduling of a hearing pursuant to 30
CFR 865.14(a);

(3) A request is made by the appli-
cant for the scheduling of a hearing
pursuant to 30 CFR 865.14(a);

(4) A request is made by the appli-
cant for the scheduling of a hearing
pursuant to 30 CFR 865.14(b);

(5) A request is made by OSM that
OHA close the case because OSM, the
applicant, and the alleged discrimi-
nating person have entered into an
agreement in resolution of the
discrimina- tory acts and there has
been compliance with such agreement.

[43 FR 34386, Aug. 3, 1978, as amended at 67
FR 4368, Jan. 30, 2002; 67 FR 61510, Oct. 1,
2002]

§4.1201 Request for scheduling of a
hearing.

(a) If OSM determines that a viola-
tion of section 703(a) of the act has
probably occurred and was not resolved
at the informal conference, it shall file
with the Hearings Division, OHA, a re-
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quest on behalf of the applicant that a
hearing be scheduled. The request shall
be filed within 10 days of the comple-
tion of the informal conference, or
where no conference is held, within 10
days following the scheduled con-
ference. Where OSM makes such a re-
quest, it shall represent the applicant
in the administrative proceedings, un-
less the applicant desires to be rep-
resented by private counsel.

(b) If OSM declines to request that a
hearing be scheduled and to represent
the applicant, it shall within 10 days of
the completion of the informal con-
ference, or where no conference is held,
within 10 days following the scheduled
conference, notify the applicant of his
right to request the scheduling of a
hearing on his own behalf. An appli-
cant shall file a request for the sched-
uling of a hearing in the Hearings Divi-
sion, OHA, within 30 days of service of
such notice from OSM.

(c) If no request for the scheduling of
a hearing has been made pursuant to
paragraph (a) or (b) of this section and
60 days have elapsed from the filing of
the application for review with OSM,
the applicant may file on his own be-
half a request for the scheduling of a
hearing with the main office of OHA.
Where such a request is made, the ap-
plicant shall proceed on his own behalf,
but OSM may intervene pursuant to
§4.1110.

§4.1202 Response to request for the
scheduling of a hearing.

(a) Any person served with a copy of
the request for the scheduling of a
hearing shall file a response with the
Hearings Division, OHA, Arlington,
Va., within 20 days of service of such
request.

(b) If the alleged discriminating per-
son has not filed an answer to the ap-
plication, such person shall include
with the response to the request for the
scheduling of a hearing, a statement
specifically admitting or denying the
alleged facts set forth in the applica-
tion.

§4.1203 Application for temporary re-
lief from alleged discriminatory
acts.

(a) On or after 10 days from the filing
of an application for review under this

146



Office of the Secretary, Interior

part, any party may file an application
for temporary relief from alleged dis-
criminatory acts.

(b) The application shall be filed in
the Hearings Division, OHA, Arlington,
Va.

(c) The application shall include—

(1) A detailed written statement set-
ting forth the reasons why relief should
be granted;

(2) A showing that the complaint of
discrimination was not frivolously
brought;

(3) A description of any exigent cir-
cumstances justifying temporary re-
lief; and

(4) A statement of the specific relief
requested.

(d) All parties to the proceeding to
which the application relates shall
have 5 days from receipt of the applica-
tion to file a written response.

(e) The administrative law judge may
convene a hearing on any issue raised
by the application if he deems it appro-
priate.

(f) The administrative law judge
shall expeditiously issue an order or
decision granting or denying such re-
lief.

(g) If all parties consent, before or
after the commencement of any hear-
ing on the application for temporary
relief, the administrative law judge
may order the hearing on the applica-
tion for review of alleged discrimina-
tory acts to be advanced and consoli-
dated with the hearing on the applica-
tion for temporary relief.

§4.1204 Determination by administra-
tive law judge.

Upon a finding of a violation of sec-
tion 703 of the act or 30 CFR 865.11, the
administrative law judge shall order
the appropriate affirmative relief, in-
cluding but not limited to—

(a) The rehiring or reinstatement of
the applicant to his former position
with full rights and privileges, full
backpay, and any special damages sus-
tained as a result of the discrimina-
tion; and

(b) All other relief which the admin-
istrative law judge deems apropriate to
abate the violation or to prevent recur-
rence of discrimination.

[43 FR 34386, Aug. 3, 1978, as amended at 67
FR 61510, Oct. 1, 2002]

§4.1263

§4.1205 Appeals.

Any party aggrieved by a decision of
an administrative law judge concerning
an application for review of alleged dis-
criminatory acts may appeal to the
Board under procedures set forth in
§4.1271 et seq.

APPLICATIONS FOR TEMPORARY RELIEF

§4.1260 Scope.

These regulations contain the proce-
dures for seeking temporary relief in
section 525 review proceedings under
the act. The special procedures for
seeking temporary relief from an order
of cessation are set forth in §4.1266.
Procedures for seeking temporary re-
lief from alleged discrimina- tory acts
are covered in §4.1203.

§4.1261 When to file.

An application for temporary relief
may be filed by any party to a pro-
ceeding at any time prior to decision
by an administrative law judge.

§4.1262 Where to file.

The application shall be filed with
the administrative law judge to whom
the case has been assigned. If no as-
signment has been made, the applica-
tion shall be filed in the Hearings Divi-
sion, OHA, 801 North Quincy Street,
Arlington, Va. 22203.

[43 FR 34386, Aug. 3, 1978, as amended at 67
FR 4368, Jan. 30, 2002]

§4.1263 Contents of application.

The application shall include—

(a) A detailed written statement set-
ting forth the reasons why relief should
be granted;

(b) A showing that there is a substan-
tial likelihood that the findings and
decision of the administrative law
judge in the matters to which the ap-
plication relates will be favorable to
the applicant;

(c) A statement that the relief sought
will not adversely affect the health or
safety of the public or cause signifi-
cant, imminent environmental harm to
land, air, or water resources;

(d) If the application relates to an
order of cessation issued pursuant to
section 521(a)(2) or section 521(a)(3) of

147



§4.1264

the act, a statement of whether the re-
quirement of section 525(c) of the act
for decision on the application within 5
days is waived; and

(e) A statement of the specific relief
requested.

§4.1264 Response to application.

(a) Except as provided in §4.1266(b),
all parties to the proceeding to which
the application relates shall have 5
days from the date of receipt of the ap-
plication to file a written response.

(b) Except as provided in §4.1266(b),
the administrative law judge may hold
a hearing on any issue raised by the ap-
plication if he deems it appropriate.

§4.1265 Determination on application
concerning a notice of violation
issued pursuant to section 521(a)(3)
of the act.

Where an application has been filed
requesting temporary relief from a no-
tice of violation issued under section
521(a)(3) of the act, the administrative
law judge shall expeditiously issue an
order or decision granting or denying
such relief.

§4.1266 Determination on application
concerning an order of cessation.

(a) If the 5-day requirement of sec-
tion 525(c) of the act is waived, the ad-
ministrative law judge shall expedi-
tiously conduct a hearing and render a
decision on the application.

(b) If there is no waiver of the 5-day
requirement of section 525(c) of the act,
the following special rules shall
apply—

(1) The 5-day time for decision shall
not begin to run until the application
is filed pursuant to §4.1262 or a copy of
the application is received by the field
solicitor for the region in which the
mine site subject to the order is lo-
cated, whichever occurs at a later date
(see §4.1109 for addresses);

(2) The application shall include an
affidavit stating that telephone notice
has been given to the field office of
OSM serving the state in which the
minesite subject to the order is lo-
cated. The telephone notice shall iden-
tify the mine, the mine operator, the
date and number of the order from
which relief is requested, the name of
the OSM inspector involved, and the
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name and telephone number of the ap-
plicant. OSM’s field offices and their
numbers follow:

Albuquerque Field Office (serving Ari-
zona, California, and New Mexico)
(505) 248-5070.

Big Stone Gap Field Office (serving
Virginia) (276) 523-4303.

Birmingham Field Office (serving Ala-
bama and Mississippi) (205) 290-7282
(ext. 16).

Casper Field Office (serving Idaho,
Montana, North Dakota, South Da-
kota, and Wyoming) (307) 261-6550.

Charleston Field Office (serving West
Virginia) (304) 347-7158.

Columbus Team Office (serving Mary-
land, Michigan, and Ohio) (412) 937-
2153.

Harrisburg Field Office (serving Massa-
chusetts, Pennsylvania, and Rhode
Island) (717) 782-4036.

Knoxville Field Office (serving Georgia,
Tennessee, and North Carolina) (865)
545-4103 (ext. 186).

Lexington Field Office (serving Ken-
tucky) (859) 260-8402.

Mid-Continent Regional Coordinating
Center (serving Iowa, Kansas, and
Missouri) (618) 463-6460.

Olympia Office (serving Washington)
(360) 753-9538.

Tulsa Field Office (serving Arkansas,
Louisiana, Oklahoma, and Texas)
(918) 581-6431 (ext. 23).

Western Regional Coordinating Center
(serving Alaska, Colorado, Oregon,
and Utah) (303) 844-1400 (ext. 1424).

(3) Prior to or at the hearing, the ap-
plicant shall file with OHA an affidavit
stating the date upon which the copy
of the application was delivered to the
office of the field solicitor or the appli-
cant may make an oral statement at
the hearing setting forth that informa-
tion. For purposes of the affidavit or
statement the applicant may rely upon
telephone confirmation by the office of
the field solicitor that the application
was received.

(4) In addition to the service require-
ments of §4.1266(b) (1) and (2), the appli-
cant shall serve any other parties with
a copy of the application simulta-
neously with the filing of the applica-
tion. If service is accomplished by
mail, the applicant shall inform such
other parties by telephone at the time
of mailing that an application is being
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filed, the contents of the application,
and with whom the application was
filed.

(5) The field solicitor and all other
parties may indicate their objection to
the application by communicating such
objection to the administrative law
judge and the applicant by telephone.
However, no ex parte communication
as to the merits of the proceeding may
be conducted with the administrative
law judge. The field solicitor and all
other parties shall simultaneously re-
duce their objections to writing. The
written objections must be imme-
diately filed with the administrative
law judge and immediately served upon
the applicant.

(6) Upon receipt of communication
that there is an objection to the re-
quest, the administrative law judge
shall immediately order a location,
time, and date for the hearing by com-
municating such information to the
field solicitor, all other parties, and
the applicant by telephone. The admin-
istrative law judge shall reduce such
communications to writing in the form
of a memorandum to the file.

(7) If a hearing is held—

(i) The administrative law judge may
require the parties to submit proposed
findings of fact and conclusions of law
at the hearing which may be orally
supplemented on the record at the
hearing or where written proposed find-
ings of fact and conclusions of law have
not been submitted at the hearing,
they may be orally presented for the
record at the hearing.

(ii) The administrative law judge
shall either rule from the bench on the
application, orally stating the reasons
for his decision or he shall within 24
hours of completion of the hearing
issue a written decision. If the adminis-
trative law judge makes an oral ruling,
his approval of the record of the hear-
ing shall constitute his written deci-
sion.

(8) The order or decision of the ad-
ministrative law judge shall be issued
within 5 working days of the receipt of
the application for temporary relief.

(9) If at any time after the initiation
of this expedited procedure, the appli-
cant requests a delay or acts in a man-
ner so as to frustrate the expeditious
nature of this proceeding or fails to

§4.1270

supply the information required by
§4.1263 such action shall constitute a
waiver of the 5-day requirement of sec-
tion 525(c) of the act.

[43 FR 34386, Aug. 3, 1978, as amended at 49
FR 7565, Mar. 1, 1984; 59 FR 1489, Jan. 11, 1994;
67 FR 61510, Oct. 1, 2002]

§4.1267 Appeals.

(a) Any party desiring to appeal a de-
cision of an administrative law judge
granting temporary relief may appeal
to the Board.

(b) Any party desiring to appeal a de-
cision of an administrative law judge
denying temporary relief may appeal
to the Board or, in the alternative,
may seek judicial review pursuant to
section 526(a) of the act.

(c) The Board shall issue an expedited
briefing schedule and shall issue a deci-
sion on the appeal expeditiously.

[43 FR 34386, Aug. 3, 1978, as amended at 45
FR 50753, July 31, 1980]

APPEALS TO THE BOARD FROM DECISIONS
OR ORDERS OF ADMINISTRATIVE LAW
JUDGES

§4.1270 Petition for discretionary re-
view of a proposed civil penalty.

(a) Any party may petition the Board
to review an order or decision by an ad-
ministrative law judge disposing of a
civil penalty proceeding under §4.1150.

(b) A petition under this section shall
be filed on or before 30 days from the
date of receipt of the order or decision
sought to be reviewed and the time for
filing may not be extended.

(c) A petitioner under this section
shall list the alleged errors of the ad-
ministrative law judge and shall attach
a copy of the order or decision sought
to be reviewed.

(d) Any party may file with the
Board a response to the petition for re-
view within 10 days of receipt of a copy
of such petition.

(e) Not later than 30 days from the
filing of a petition under this section,
the Board shall grant or deny the peti-
tion in whole or in part.

(f) If the petition is granted, the rules
in §§4.1273 through 4.1277 are applicable
and the Board shall use the point sys-
tem and conversion table contained in
30 CFR part 723 or 845 in recalculating
assessments; however, the Board shall
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have the same authority to waive the
civil penalty formula as that granted
to administrative law judges in
§4.1157(b)(1). If the petition is denied,
the decision of the administrative law
judge shall be final for the Department,
subject to §4.5.

[43 FR 34386, Aug. 3, 1978, as amended at 67
FR 61511, Oct. 1, 2002]

§4.1271

(a) Any aggrieved party may file a
notice of appeal from an order or deci-
sion of an administrative law judge dis-
posing of a proceeding under §§4.1160
through 4.1171, 4.1200 through 4.1205,
4.1260 through 4.1267, 4.1290 through
4.1296, and 4.1350 through 4.1356.

(b) Except in an expedited review
proceeding under §4.1180, or in a sus-
pension or revocation proceeding under
§4.1190, a notice of appeal shall be filed
with the Board on or before 30 days
from the date of receipt of the order or
decision sought to be reviewed and the
time for filing may not be extended.

[43 FR 34386, Aug. 3, 1978, as amended at 59
FR 1489, Jan. 11, 1994]

Notice of appeal.

§4.1272 Interlocutory appeals.

(a) If a party has sought certification
under §4.1124, that party may petition
the Board for permission to appeal
from an interlocutory ruling by an ad-
ministrative law judge.

(b) A petition under this section shall
be in writing and not exceed 10 pages in
length.

(c) If the correctness of the ruling
sought to be reviewed involves a con-
trolling issue of law the resolution of
which will materially advance final
disposition of the case, the Board may
grant the petition.

(d) Upon granting a petition under
this section, the Board may dispense
with briefing or issue a briefing sched-
ule.

(e) Unless the Board or the adminis-
trative law judge orders otherwise, an
interlocutory appeal shall not operate
as a stay of further proceedings before
the judge.

(f) In deciding an interlocutory ap-
peal, the Board shall confine itself to
the issue presented on appeal.

(g) The Board shall promptly decide
appeals under this section.
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(h) Upon affirmance, reversal or
modification of the administrative law
judge’s interlocutory ruling or order,
the jurisdiction of the Board shall ter-
minate, and the case shall be remanded
promptly to the administrative law
judge for further proceedings.

§4.1273 Briefs.

(a) Unless the Board orders other-
wise, an appellant’s brief is due on or
before 30 days from the date of receipt
of notice by the appellant that the
Board has agreed to exercise discre-
tionary review authority pursuant to
§4.1270 or a notice of appeal is filed.

(b) If any appellant fails to file a
timely brief, an appeal under this part
may be subject to summary dismissal.

(c) An appellant shall state specifi-
cally the rulings to which there is an
objection, the reasons for such objec-
tions, and the relief requested. The
failure to specify a ruling as objection-
able may be deemed by the Board as a
waiver of objection.

(d) Unless the Board orders other-
wise, within 20 days after service of ap-
pellant’s brief, any other party to the
proceeding may file a brief.

(e) If any argument is based upon the
evidence of record and there is a failure
to include specific record citations,
when available, the Board need not
consider the arguments.

(f) Further briefing may take place
by permission of the Board.

(g) Unless the Board provides other-
wise, appellant’s brief shall not exceed
50 typed pages and an appellee’s brief
shall not exceed 25 typed pages.

§4.1274 Remand.

The Board may remand cases if fur-
ther proceedings are required.

§4.1275 Final decisions.

The Board may adopt, affirm, mod-
ify, set aside, or reverse any finding of
fact, conclusion of law, or order of the
administrative law judge.

§4.1276 Reconsideration.

(a) A party may move for reconsider-
ation under §4.21(d); however, the mo-
tion shall be filed with the Board with-
in 30 days of the date of the decision.

(b) The filing of a petition for recon-
sideration shall not stay the effect of
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any decision or order and shall not af-
fect the finality of any decision or
order for purposes of judicial review.

[43 FR 34386, Aug. 3, 1978, as amended at 67
FR 61511, Oct. 1, 2002]

APPEALS TO THE BOARD FROM DECISIONS
OF THE OFFICE OF SURFACE MINING

§4.1280

This section is applicable to appeals
from decisions of the Director of OSM
concerning small operator exemptions
under 30 CFR 710.12(h) and to other ap-
peals which are not required by the Act
to be determined by formal adjudica-
tion under the procedures set forth in 5
U.S.C. 554.

Scope.

§4.1281 Who may appeal.

Any person who is or may be ad-
versely affected by a written decision
of the Director of OSM or his delegate
may appeal to the Board where the de-
cision specifically grants such right of
appeal.

§4.1282 Appeals; how taken.

(a) A person appealing under this sec-
tion shall file a written notice of ap-
peal with the office of the OSM official
whose decision is being appealed and at
the same time shall send a copy of the
notice to the Board of Land Appeals,
801 North Quincy Street, Arlington, Va.
22203.

(b) The notice of appeal shall be filed
within 20 days from the date of receipt
of the decision. If the person appealing
has not been served with a copy of the
decision, such appeal must be filed
within 30 days of the date of the deci-
sion.

(c) The notice of appeal shall indicate
that an appeal is intended and must
identify the decision being appealed.
The notice should include the serial
number or other identification of the
case and the date of the decision. The
notice of appeal may include a state-
ment of reasons for the appeal and any
arguments the appellant desires to
make.

(d) If the notice of appeal did not in-
clude a statement of reasons for the ap-
peal, such a statement shall be filed
with the Board within 20 days after the
notice of appeal was filed. In any case,
the appellant shall be permitted to file

§4.1286

with the Board additional statements
of reasons and written arguments or
briefs within the 20-day period after fil-
ing the notice of appeal.

[43 FR 34386, Aug. 3, 1978, as amended at 49
FR 7565, Mar. 1, 1984; 67 FR 4368, Jan. 30, 2002]

§4.1283 Service.

(a) The appellant shall serve person-
ally or by certified mail, return receipt
requested, a copy of the notice of ap-
peal and a copy of any statement of
reasons, written arguments, or other
documents on each party within 15
days after filing the document. Proof of
service shall be filed with the Board
within 15 days after service.

(b) Failure to serve may subject the
appeal to summary dismissal pursuant
to §4.1285.

§4.1284 Answer.

(a) Any party served with a notice of
appeal who wishes to participate in the
proceedings on appeal shall file an an-
swer with the Board within 20 days
after service of the notice of appeal or
statement of reasons where such state-
ment was not included in the notice of
appeal.

(b) If additional reasons, written ar-
guments or other documents are filed
by the appellant, a party shall have 20
days after service thereof within which
to answer. The answer shall state the
reasons the party opposes or supports
the appeal.

§4.1285 Summary dismissal.

An appeal shall be subject to sum-
mary dismissal, in the discretion of the
Board, for failure to file or serve, upon
all persons required to be served, a no-
tice of appeal or a statement of reasons
for appeal.

§4.1286 Request for hearings.

(a) Any party may request the Board
to order a hearing before an adminis-
trative law judge in order to present
evidence on an issue of fact. Such a re-
quest shall be made in writing and filed
with the Board within 20 days after the
answer is due. Copies of the request
shall be served in accordance with
§4.1283.

(b) The allowance of a request for a
hearing is within the discretion of the
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Board, and the Board may, on its own
motion, refer any case to an adminis-
trative law judge for a hearing on an
issue of fact. If a hearing is ordered,
the Board shall specify the issues upon
which the hearing is to be held.

PETITIONS FOR AWARD OF COSTS AND
EXPENSES UNDER SECTION 525(e) OF
THE ACT

§4.1290 Who may file.

(a) Any person may file a petition for
award of costs and expenses including
attorneys’ fees reasonably incurred as
a result of that person’s participation
in any administrative proceeding under
the Act which results in—

(1) A final order being issued by an
administrative law judge; or

(2) A final order being issued by the
Board.

(b) [Reserved]

§4.1291 Where to file; time for filing.

The petition for an award of costs
and expenses including attorneys’ fees
must be filed with the administrative
law judge who issued the final order, or
if the final order was issued by the
Board, with the Board, within 45 days
of receipt of such order. Failure to
make a timely filing of the petition
may constitute a waiver of the right to
such an award.

§4.1292 Contents of petition.

(a) A petition filed under this section
shall include the name of the person
from whom costs and expenses are
sought and the following shall be sub-
mitted in support of the petition—

(1) An affidavit setting forth in detail
all costs and expenses including attor-
neys’ fees reasonably incurred for, or in
connection with, the person’s partici-
pation in the proceeding;

(2) Receipts or other evidence of such
costs and expenses; and

(3) Where attorneys’ fees are claimed,
evidence concerning the hours ex-
pended on the case, the customary
commercial rate of payment for such
services in the area, and the experi-
ence, reputation and ability of the indi-
vidual or individuals performing the
services.

(b) [Reserved]
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§4.1293 Answer.

Any person served with a copy of the
petition shall have 30 days from service
of the petition within which to file an
answer to such petition.

§4.1294 Who may receive an award.

Appropriate costs and expenses in-
cluding attorneys’ fees may be award-
ed—

(a) To any person from the permittee,
if—

(1) The person initiates or partici-
pates in any administrative proceeding
reviewing enforcement actions upon a
finding that a violation of the Act, reg-
ulations, or permit has occurred, or
that an imminent hazard existed, and
the administrative law judge or Board
determines that the person made a sub-
stantial contribution to the full and
fair determination of the issues, except
that a contribution of a person who did
not initiate a proceeding must be sepa-
rate and distinct from the contribution
made by a person initiating the pro-
ceeding; or

(2) The person initiates an applica-
tion for review of alleged discrimina-
tory acts, pursuant to 30 CFR part 830,
upon a finding of discriminatory dis-
charge or other acts of discrimination.

(b) From OSM to any person, other
than a permittee or his representative,
who initiates or participates in any
proceeding under the Act, and who pre-
vails in whole or in part, achieving at
least some degree of success on the
merits, upon a finding that such person
made a substantial contribution to a
full and fair determination of the
issues.

(c) To a permittee from OSM when
the permittee demonstrates that OSM
issued an order of cessation, a notice of
violation or an order to show cause
why a permit should not be suspended
or revoked, in bad faith and for the
purpose of harassing or embarrassing
the permittee; or

(d) To a permittee from any person
where the permittee demonstrates that
the person initiated a proceeding under
section 525 of the Act or participated in
such a proceeding in bad faith for the
purpose of harassing or embarrassing
the permittee.
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(e) To OSM where it demonstrates
that any person applied for review pur-
suant to section 525 of the Act or that
any party participated in such a pro-
ceeding in bad faith and for the purpose
of harassing or embarrassing the Gov-
ernment.

[43 FR 34386, Aug. 3, 1978, as amended at 50
FR 47224, Nov. 15, 1985]

§4.1295 Awards.

An award under these sections may
include—

(a) All costs and expenses, including
attorneys’ fees and expert witness fees,
reasonably incurred as a result of initi-
ation and/or participation in a pro-
ceeding under the Act; and

(b) All costs and expenses, including
attorneys’ fees and expert witness fees,
reasonably incurred in seeking the
award in OHA.

§4.1296 Appeals.

Any person aggrieved by a decision
concerning the award of costs and ex-
penses in an administrative proceeding
under this Act may appeal such award
to the Board under procedures set forth
in §4.1271 et seq., unless the Board has
made the initial decision concerning
such an award.

PETITIONS FOR REVIEW OF PROPOSED IN-
DIVIDUAL CIVIL PENALTY ASSESS-
MENTS UNDER SECTION 518(f) OF THE
AcT

SOURCE: 53 FR 8754, Mar. 17, 1988, unless
otherwise noted.

§4.1300 Scope.

These regulations govern administra-
tive review of proposed individual civil
penalty assessments under section
518(f) of the Act against a director, offi-
cer, or agent of a corporation.

§4.1301 Who may file.

Any individual served a notice of pro-
posed individual civil penalty assess-
ment may file a petition for review
with the Hearings Division, Office of
Hearings and Appeals, U.S. Department
of the Interior, 801 North Quincy

§4.1304

Street, Arlington, VA 22203. Phone: 703—
235-3800.

[43 FR 34386, Aug. 3, 1978, as amended at 67
FR 4368, Jan. 30, 2002]

§4.1302 Time for filing.

(a) A petition for review of a notice
of proposed individual civil penalty as-
sessment must be filed within 30 days
of its service on the individual.

(b) No extension of time will be
granted for filing a petition for review
of a notice of proposed individual civil
penalty assessment. Failure to file a
petition for review within the time pe-
riod provided in paragraph (a) shall be
deemed an admission of liability by the
individual, whereupon the notice of
proposed assessment shall become a
final order of the Secretary and any
tardy petition shall be dismissed.

§4.1303 Contents and service of peti-
tion.

(a) An individual filing a petition for
review of a notice of proposed indi-
vidual civil penalty assessment shall
provide—

(1) A concise statement of the facts
entitling the individual to relief;

(2) A copy of the notice of proposed
assessment;

(3) A copy of the notice(s) of viola-
tion, order(s) or final decision(s) the
corporate permittee is charged with
failing or refusing to comply with that
have been served on the individual by
OSM; and

(4) A statement whether the indi-
vidual requests or waives the oppor-
tunity for an evidentiary hearing.

(b) Copies of the petition shall be
served in accordance with §4.1109 (a)
and (b) of this part.

[563 FR 8754, Mar. 17, 1988; 53 FR 10036, Mar. 28,
1988]

§4.1304 Answer, motion, or statement
of OSM.

Within 30 days from receipt of a copy
of a petition, OSM shall file with the
Hearings Division an answer or motion,
or a statement that it will not file an
answer or motion, in response to the
petition.
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§4.1305 Amendment of petition.

(a) An individual filing a petition
may amend it once as a matter of right
before receipt by the individual of an
answer, motion, or statement of OSM
made in accordance with §4.1304 of this
part. Thereafter, a motion for leave to
amend the petition shall be filed with
the administrative law judge.

(b) OSM shall have 30 days from re-
ceipt of a petition amended as a matter
of right to file an answer, motion, or
statement in accordance with §4.1304 of
this part. If the administrative law
judge grants a motion to amend a peti-
tion, the time for OSM to file an an-
swer, motion, or statement shall be set
forth in the order granting the motion
to amend.

§4.1306 Notice of hearing.

The administrative law judge shall
give notice of the time and place of the
hearing to all interested parties. The
hearing shall be of record and governed
by 5 U.S.C. 5564.

§4.1307 Elements; burdens of proof.

(a) OSM shall have the burden of
going forward with evidence to estab-
lish a prima facie case that:

(1) A corporate permittee either vio-
lated a condition of a permit or failed
or refused to comply with an order
issued under section 521 of the Act or
an order incorporated in a final deci-
sion by the Secretary under the Act
(except an order incorporated in a deci-
sion issued under sections 518(b) or 703
of the Act or implementing regula-
tions), unless the fact of violation or
failure or refusal to comply with an
order has been upheld in a final deci-
sion in a proceeding under §4.1150
through 4.1158, §4.1160 through 4.1171, or
§4.1180 through 4.1187, and §4.1270 or
§4.1271 of this part, and the individual
is one against whom the doctrine of
collateral estoppel may be applied to
preclude relitigation of fact issues;

(2) The individual, at the time of the
violation, failure or refusal, was a di-
rector, officer, or agent of the corpora-
tion; and

(8) The individual willfully and
knowingly authorized, ordered, or car-
ried out the corporate permittee’s vio-
lation or failure or refusal to comply.
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(b) The individual shall have the ulti-
mate burden of persuasion by a prepon-
derance of the evidence as to the ele-
ments set forth in paragraph (a)(1) of
this section and as to whether he was a
director or officer of the corporation at
the time of the violation or refusal.

(c) OSM shall have the ultimate bur-
den of persuasion by a preponderance
of the evidence as to whether the indi-
vidual was an agent of the corporation,
as to paragraph (a)(3) of this section,
and as to the amount of the individual
civil penalty.

§4.1308 Decision by
law judge.

administrative

(a) The administrative law judge
shall issue a written decision con-
taining findings of fact and conclusions
of law on each of the elements set forth
in §4.1307 of this part.

(b) If the administrative law judge
concludes that the individual is liable
for an individual civil penalty, he shall
order that it be paid in accordance
with 30 CFR 724.18 or 846.18, absent the
filing of a petition for discretionary re-
view in accordance with §4.1309 of this
part.

§4.1309 Petition for discretionary re-
view.

(a) Any party may petition the Board
to review an order or decision by an ad-
ministrative law judge disposing of an
individual civil penalty proceeding
under §4.1308 of this part.

(b) A petition under this section shall
be filed on or before 30 days from the
date of receipt of the order or decision
sought to be reviewed, and the time for
filing shall not be extended.

(c) A petitioner under this section
shall list the alleged errors of the ad-
ministrative law judge and shall attach
a copy of the order or decision sought
to be reviewed.

(d) Any party may file with the
Board a response to the petition for re-
view within 10 days of receipt of a copy
of such petition.

(e) Not later than 30 days from the
filing of a petition for review under
this section, the Board shall grant or
deny the petition in whole or in part.

(f) If the petition for review is grant-
ed the rules in §§4.1273-4.1276 of this
part are applicable. If the petition is
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denied, the decision of the administra-
tive law judge is final for the Depart-
ment, subject to §4.5 of this part.

(g) Payment of a penalty is due in ac-
cordance with 30 CFR 724.18 or 846.18.

REQUEST FOR HEARING ON A PRELIMI-
NARY FINDING CONCERNING A DEM-
ONSTRATED PATTERN OF WILLFUL VIO-
LATIONS UNDER SECTION 510(c) OF THE
AcT, 30 U.S.C. 1260(c) (FEDERAL PRO-
GRAM; FEDERAL LANDS PROGRAM;
FEDERAL PROGRAM FOR INDIAN LLANDS)

SOURCE: 52 FR 39526, Oct. 22, 1987, unless
otherwise noted.

§4.1350

These rules set forth the procedures
for obtaining review of a preliminary
finding by OSM under section 510(c) of
the Act and 30 CFR 774.11(c) of an ap-
plicant’s or operator’s permanent per-
mit ineligibility.

[67 FR 61511, Oct. 1, 2002]

Scope.

§4.1351 Preliminary finding by OSM.

(a) If OSM determines that an appli-
cant or operator controls or has con-
trolled surface coal mining and rec-
lamation operations with a dem-
onstrated pattern of willful violations
and the violations are of such nature
and duration with such resulting irrep-
arable damage to the environment as
to indicate an intent not to comply
with the Act, its implementing regula-
tions, the regulatory program, or the
permit, OSM must serve a preliminary
finding of permanent permit ineligi-
bility on the applicant or operator.

(b) OSM must serve the preliminary
finding by certified mail, or by over-
night delivery service if the applicant
or operator has agreed to bear the ex-
pense for this service. The preliminary
finding must specifically state the vio-
lations upon which it is based.

[67 FR 61511, Oct. 1, 2002]

§4.1352 Who may file; where to file;
when to file.

(a) The applicant or operator may
file a request for hearing on OSM’s pre-
liminary finding of permanent permit
ineligibility.

(b) The request for hearing must be
filed with the Hearings Division, Office

§4.1356

of Hearings and Appeals, U.S. Depart-
ment of the Interior, 801 N. Quincy
Street, Suite 300, Arlington, Virginia
22203 (telephone 703-235-3800), within 30
days of receipt of the preliminary find-
ing by the applicant or operator.

(c) Failure to file a timely request
constitutes a waiver of the opportunity
for a hearing before OSM makes its
final finding concerning permanent
permit ineligibility. Any untimely re-
quest will be denied.

[67 FR 61511, Oct. 1, 2002]

§4.1353 Contents of request.

The request for
clude—

(a) A clear statement of the facts en-
titling the one requesting the hearing
to administrative relief;

(b) An explanation of the alleged er-
rors in OSM’s preliminary finding; and

(c) Any other relevant information.

hearing shall in-

§4.1354 Determination by the adminis-
trative law judge.

The administrative law judge shall
promptly set a time and place for and
give notice of the hearing to the appli-
cant or operator and shall issue a deci-
sion within 60 days of the filing of a re-
quest for hearing. The hearing shall be
of record and governed by 5 U.S.C. 554.

§4.1355 Burden of proof.

OSM shall have the burden of going
forward to establish a prima facie case
and the ultimate burden of persuasion
as to the existence of a demonstrated
pattern of willful violations of such na-
ture and duration with such resulting
irreparable damage to the environment
as to indicate an intent not to comply
with the Act, its implementing regula-
tions, the regulatory program, or the
permit.

[67 FR 61511, Oct. 1, 2002]

§4.1356 Appeals.

(a) Any party aggrieved by the deci-
sion of the administrative law judge
may appeal to the Board under proce-
dures set forth in §4.1271 et seq. of this
subpart, except that the notice of ap-
peal must be filed within 20 days of re-
ceipt of the administrative law judge’s
decision.
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(b) The Board shall order an expe-
dited briefing schedule and shall issue
a decision within 45 days of the filing
of the appeal.

REQUEST FOR REVIEW OF APPROVAL OR
DISAPPROVAL OF APPLICATIONS FOR
NEW PERMITS, PERMIT REVISIONS,
PERMIT RENEWALS, THE TRANSFER,
ASSIGNMENT OR SALE OF RIGHTS
GRANTED UNDER PERMIT (FEDERAL
PROGRAM; FEDERAL LANDS PROGRAM;
FEDERAL PROGRAM FOR INDIAN LANDS)
AND FOR COAL EXPLORATION PERMITS
(FEDERAL PROGRAM)

SOURCE: 56 FR 2143, Jan. 22, 1991, unless
otherwise noted.

§4.1360 Scope.

These rules set forth the exclusive
procedures for administrative review of
decisions by OSMRE concerning—

(a) Applications for new permits, in-
cluding applications under 30 CFR part
785, and the terms and conditions im-
posed or not imposed in permits by
those decisions. They do not apply to
decisions on applications to mine on
Federal lands in states where the terms
of a cooperative agreement provide for
the applicability of alternative admin-
istrative procedures (see 30 CFR
775.11(c)), but they do apply to OSMRE
decisions on applications for Federal
lands in states with cooperative agree-
ments where OSMRE as well as the
state issue Federal lands permits;

(b) Applications for permit revisions,
permit renewals, and the transfer, as-
signment, or sale of rights granted
under permit;

(c) Permit
OSMRE;

(d) Applications for coal exploration
permits; and

(e) Ineligibility for a permit under
section 510(c) of the Act and 30 CFR
773.12.

[66 FR 2143, Jan. 22, 1991; 56 FR 5061, Feb. 7,
1991, as amended at 67 FR 61511, Oct. 1, 2002]

revisions ordered by

§4.1361 Who may file.

The applicant, permittee, or any per-
son having an interest which is or may
be adversely affected by a decision of
OSMRE set forth in §4.1360 may file a
request for review of that decision.
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§4.1362 Where to file; when to file.

(a) The request for review shall be
filed with the Hearings Division, Office
of Hearings and Appeals, U.S. Depart-
ment of the Interior, 801 North Quincy
Street, Arlington, Virginia 22203 (phone
703-235-3800), within 30 days after the
applicant or permittee is notified by
OSMRE of the written decision by cer-
tified mail or by overnight delivery
service if the applicant or permittee
has agreed to bear the expense for this
service.

(b) Failure to file a request for review
within the time specified in paragraph
(a) of this section shall constitute a
waiver of a hearing and the request
shall be dismissed.

[43 FR 34386, Aug. 3, 1978, as amended at 67
FR 4368, Jan. 30, 2002]

§4.1363 Contents of request; amend-
ment of request; responses.

(a) The request for review shall in-
clude—

(1) A clear statment of the facts enti-
tling the one requesting review to ad-
ministrative relief;

(2) An explanation of each specific al-
leged error in OSMRE’s decision, in-
cluding reference to the statutory and
regulatory provisions allegedly vio-
lated;

(3) A request for specific relief;

(4) A statement whether the person
requests or waives the opportunity for
an evidentiary hearing; and

(5) Any other relevant information.

(b) All interested parties shall file an
answer or motion in response to a re-
quest for review, or a statement that
no answer or motion will be filed, with-
in 15 days of receipt of the request spe-
cifically admitting or denying facts or
alleged errors stated in the request and
setting forth any other matters to be
considered on review.

(c) A request for review may be
amended once as a matter of right
prior to filing of an answer or motion
or statement filed in accordance with
paragraph (b) of this section. There-
after, a motion for leave to amend the
request shall be filed with the Adminis-
trative Law Judge. An Administrative
Law Judge may not grant a motion for
leave to amend unless all parties agree
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to an extension of the date of com-
mencement of the hearing under
§4.1364. A request for review may not
be amended after a hearing com-
mences.

(d) An interested party shall have 10
days from filing of a request for review
that is amended as a matter of right or
the time remaining for response to the
original request, whichever is longer,
to file an answer, motion, or statement
in accordance with paragraph (b) of
this section. If the Administrative Law
Judge grants a motion to amend a re-
quest for review, the time for an inter-
ested party to file an answer, motion,
or statement shall be set forth in the
order granting it.

(e) Failure of any party to comply
with the requirements of paragraph (a)
or (b) of this section may be regarded
by an Administrative Law Judge as a
waiver by that party of the right to
commencement of a hearing within 30
days of the filing of a request for re-
view if the Administrative Law Judge
concludes that the failure was substan-
tial and that another party was preju-
diced as a result.

[66 FR 2143, Jan. 22, 1991; 56 FR 5061, Feb. 7,
1991]

§4.1364 Time for hearing; notice of
hearing; extension of time for hear-
ing.

Unless all parties agree in writing to
an extension or waiver, the Adminis-
trative Law Judge shall commence a
hearing within 30 days of the date of
the filing of the request for review or
amended request for review and shall
simultaneously notify the applicant or
permittee and all interested parties of
the time and place of such hearing be-
fore the hearing commences. The hear-
ing shall be of record and governed by
5 U.S.C. 564. An agreement to waive the
time limit for commencement of a
hearing may specify the length of the
extension agreed to.

§4.1365 Status of decision pending ad-
ministrative review.

The filing of a request for review
shall not stay the effectiveness of the
OSMRE decision pending completion of
administrative review.

§4.1366

§4.1366 Burdens of proof.

(a) In a proceeding to review a deci-
sion on an application for a new per-
mit—

(1) If the permit applicant is seeking
review, OSMRE shall have the burden
of going forward to establish a prima
facie case as to failure to comply with
the applicable requirements of the Act
or the regulations or as to the appro-
priateness of the permit terms and con-
ditions, and the permit applicant shall
have the ultimate burden of persuasion
as to entitlement to the permit or as to
the inappropriateness of the permit
terms and conditions.

(2) If any other person is seeking re-
view, that person shall have the burden
of going forward to establish a prima
facie case and the ultimate burden of
persuasion that the permit application
fails in some manner to comply with
the applicable requirements of the Act
or the regulations, or that OSMRE
should have imposed certain terms and
conditions that were not imposed.

(b) In a proceeding to review a permit
revision ordered by OSMRE, OSMRE
shall have the burden of going forward
to establish a prima facie case that the
permit should be revised and the per-
mittee shall have the ultimate burden
of persuasion.

(c) In a proceeding to review the ap-
proval or disapproval of an application
for a permit renewal, those parties op-
posing renewal shall have the burden of
going forward to establish a prima
facie case and the ultimate burden of
persuasion that the renewal applica-
tion should be disapproved.

(d) In a proceeding to review the ap-
proval or disapproval of an application
for a permit revision or an application
for the transfer, assignment, or sale of
rights granted under a permit—

(1) If the applicant is seeking review,
OSMRE shall have the burden of going
forward to establish a prima facie case
as to failure to comply with applicable
requirements of the Act or the regula-
tions, and the applicant requesting re-
view shall have the ultimate burden of
persuasion as to entitlement to ap-
proval of the application; and

(2) If any other person is seeking re-
view, that person shall have the burden
of going forward to establish a prima
facie case and the ultimate burden of
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persuasion that the application fails in
some manner to comply with the appli-
cable requirements of the Act and the
regulations.

(e) In a proceeding to review a deci-
sion on an application for a coal explo-
ration permit—

(1) If the coal exploration permit ap-
plicant is seeking review, OSMRE shall
have the burden of going forward to es-
tablish a prima facie case as to failure
to comply with the applicable require-
ments of the Act or the regulations,
and the permit applicant shall have the
ultimate burden of persuasion as to en-
titlement to the approval.

(2) If any other person is seeking re-
view, that person shall have the burden
of going forward to establish a prima
facie case and the ultimate burden of
persuasion that the application fails in
some manner to comply with the appli-
cable requirements of the Act or the
regulations.

§4.1367

(a) Where review is requested pursu-
ant to §4.1362, any party may file a re-
quest for temporary relief at any time
prior to a decision by an Administra-
tive Law Judge, so long as the relief
sought is not the issuance of a permit
where a permit application has been
disapproved in whole or in part.

(b) The request shall be filed with the
Administrative Law Judge to whom
the case has been assigned. If no as-
signment has been made, the applica-
tion shall be filed in the Hearings Divi-
sion, Office of Hearings and Appeals,
U.S. Department of the Interior, 801
North Quincy Street, Arlington, Vir-
ginia 22203 (phone 703-235-3800).

(c) The application shall include—

(1) A detailed written statement set-
ting forth the reasons why relief should
be granted;

(2) A statement of the specific relief
requested;

(3) A showing that there is a substan-
tial likelihood that the person seeking
relief will prevail on the merits of the
final determination of the proceeding;
and

(4) A showing that the relief sought
will not adversely affect the public
health or safety or cause significant,
imminent environmental harm to land,
air, or water resources.

Request for temporary relief.
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(d) The Administrative Law Judge
may hold a hearing on any issue raised
by the application.

(e) The Administrative Law Judge
shall issue expeditiously an order or
decision granting or denying such tem-
porary relief. Temporary relief may be
granted only if—

(1) All parties to the proceeding have
been notified and given an opportunity
to be heard on a request for temporary
relief;

(2) The person requesting such relief
shows a substantial likelihood of pre-
vailing on the merits of the final deter-
mination of the proceeding; and

(3) Such relief will not adversely af-
fect the public health or safety or
cause significant, imminent environ-
mental harm to land, air, or water re-
sources.

(f) Appeals of temporary relief deci-
sions.

(1) Any party desiring to appeal the
decision of the Administrative Law
Judge granting or denying temporary
relief may appeal to the Board, or, in
the alternative, may seek judicial re-
view pursuant to section 526(a), 30
U.S.C. 1276(a), of the Act.

(2) The Board shall issue an expedited
briefing schedule and shall issue a deci-
sion on the appeal expeditiously.

[43 FR 34386, Aug. 3, 1978, as amended at 67
FR 4368, Jan. 30, 2002]

§4.1368 Determination by the Admin-
istrative Law Judge.

Unless all parties agree in writing to
an extension or waiver, the Adminis-
trative Law Judge shall issue a written
decision in accordance with §4.1127
within 30 days of the date the hearing
record is closed by the Administrative
Law Judge. An agreement to waive the
time limit for issuing a decision may
specify the length of the extension
agreed to.

§4.1369 Petition for discretionary re-
view; judicial review.

(a) Any party aggrieved by a decision
of an Administrative Law Judge may
file a petition for discretionary review
with the Board within 30 days of re-
ceipt of the decision or, in the alter-
native, may seek judicial review in ac-
cordance with 30 U.S.C. 1276(a)(2) (1982).
A copy of the petition shall be served
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simultaneously on the Administrative
Law Judge who issued the decision,
who shall forthwith forward the record
to the Board, and on all other parties
to the proceeding.

(b) The petition shall set forth spe-
cifically the alleged errors in the deci-
sion, with supporting argument, and
shall attach a copy of the decision.

(c) Any party may file a response to
a petition for discretionary review
within 20 days of receipt of the peti-
tion.

(d) The Board shall issue a decision
denying the petition or granting the
petition and deciding the merits within
60 days of the deadline for filing re-
sponses.

REVIEW OF OSM DECISIONS PROPOSING
TO SUSPEND OR RESCIND OR SUS-
PENDING OR RESCINDING IMPROVI-
DENTLY ISSUED PERMITS

SOURCE: 59 FR 54326, Oct. 28, 1994, unless
otherwise noted.

§4.1370 Scope.

Sections 4.1370 through 4.1377 govern
the procedures for review of a written
notice of proposed suspension or rescis-
sion of an improvidently issued permit
issued by OSM under 30 CFR 773.22 and
of a written notice of suspension or re-
scission of an improvidently issued per-
mit issued by OSM under 30 CFR 773.23.

[67 FR 61511, Oct. 1, 2002]

§4.1371 Who may file, where to file,
when to file.

(a) A permittee that is served with a
notice of proposed suspension or rescis-
sion under 30 CFR 773.22 or a notice of
suspension or rescission under 30 CFR
773.23 may file a request for review
with the Hearings Division, Office of
Hearings and Appeals, U.S. Department
of the Interior, 801 N. Quincy Street,
Suite 300, Arlington, Virginia 22203
(telephone 703-235-3800) within 30 days
of service of the notice.

(b) Failure to file a request for review
within 30 days of service of the notice
shall constitute a waiver of review of
the notice. An untimely request for re-
view shall be dismissed.

(c) Where appropriate under the Ad-
ministrative Dispute Resolution Act, 5
U.S.C. §§571-583, the Hearings Division

§4.1372

may use a dispute resolution pro-
ceeding, if the parties agree to such
proceeding, before the procedures set
forth in §§4.1373 through 4.1377.

[69 FR 54326, Oct. 28, 1994, as amended at 67
FR 4368, Jan. 30, 2002; 67 FR 61511, Oct. 1,
2002]

§4.1372 Contents of request for re-
view, response to request, amend-
ment of request.

(a) The request for review shall in-
clude:

(1) A copy of the notice of proposed
suspension or rescission or the notice
of suspension or rescission;

(2) Documentary proof, or, where ap-
propriate, offers of proof, concerning
the matters in 30 CFR 773.21(a) and (b)
or 30 CFR 773.14(c) for a notice of pro-
posed suspension or rescission, or 30
CFR 773.23(a)(1) through (a)(6) for a no-
tice of suspension or rescission, show-
ing that the person requesting review
is entitled to administrative relief;

(3) A statement whether the person
requesting review wishes an evi-
dentiary hearing or waives the oppor-
tunity for such a hearing;

(4) A request for specific relief; and

(5) Any other relevant information.

(b) Within 20 days of service of the re-
quest for review by the permittee in ac-
cordance with 43 CFR 4.1109, OSM and
all interested parties shall file an an-
swer to the request for review or a mo-
tion in response to the request or a
statement that no answer or motion
will be filed. OSM or any interested
party may request an evidentiary hear-
ing even if the person requesting re-
view has waived the opportunity for
such a hearing.

(c) The permittee may amend the re-
quest for review once as a matter of
right before a response in accordance
with paragraph (b) of this section is re-
quired to be filed. After the period for
filing such a response, the permittee
may file a motion for leave to amend
the request for review with the admin-
istrative law judge. If the administra-
tive law judge grants a motion for
leave to amend, he shall provide OSM
and any other party that filed a re-
sponse in accordance with paragraph
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(b) not less than 10 days to file an
amended response.

[569 FR 54326, Oct. 28, 1994, as amended at 67
FR 61511, Oct. 1, 2002]

§4.1373 Hearing.

(a) If a hearing is requested, the ad-
ministrative law judge shall convene
the hearing within 90 days of receipt of
the responses under §4.1372(b). The 90-
day deadline for convening the hearing
may be waived for a definite time by
the written agreement of all parties,
filed with the administrative law
judge, or may be extended by the ad-
ministrative law judge, in response to a
motion setting forth good cause to do
so, if no other party is prejudiced by
the extension.

(b) The administrative law judge
shall give notice of the hearing at least
10 days in advance of the date of the
hearing.

[59 FR 54362, Oct. 28, 1994; 59 FR 56573, Nov.
14, 1994]

§4.1374 Burdens of proof.

(a) OSM shall have the burden of
going forward to present a prima facie
case of the validity of the notice of pro-
posed suspension or rescission or the
notice of suspension or rescission.

(b) The permittee shall have the ulti-
mate burden of persuasion by a prepon-
derance of the evidence that the notice
is invalid.

[69 FR 54326, Oct. 28, 1994, as amended at 67
FR 61512, Oct. 1, 2002]

§4.1375 Time for initial decision.

The administrative law judge shall
issue an initial decision within 30 days
of the date the record of the hearing is
closed, or, if no hearing is held, within
30 days of the deadline for filing re-
sponses under §4.1372(b).

§4.1376 Petition for temporary relief
from notice of proposed suspension
or rescission or notice of suspen-
sion or rescission; appeals from de-
cisions granting or denying tem-
porary relief.

(a) Any party may file a petition for
temporary relief from the notice of
proposed suspension or rescission or
the notice of suspension or rescission
in conjunction with the filing of the re-

43 CFR Subtitle A (10-1-02 Edition)

quest for review or at any time before
an initial decision is issued by the ad-
ministrative law judge.

(b) The petition for temporary relief
shall be filed with the administrative
law judge to whom the request for re-
view has been assigned. If none has
been assigned, the petition shall be
filed with the Hearings Division, Office
of Hearings and Appeals, U.S. Depart-
ment of the Interior, 801 North Quincy
Street, Arlington, Virginia 22203
(Telephone 703-235-3800).

(c) The petition for temporary relief
shall include:

(1) A statement of the specific relief
requested;

(2) A detailed statement of why tem-
porary relief should be granted, includ-
ing—

(i) A showing that there is a substan-
tial likelihood that petitioner will pre-
vail on the merits, and

(ii) A showing that the relief sought
will not adversely affect the public
health or safety or cause significant,
imminent environmental harm to land,
air or water resources;

(3) A statement whether the peti-
tioner requests an evidentiary hearing.

(d) Any party may file a response to
the petition no later than 5 days after
it was served and may request a hear-
ing even if the petitioner has not done
S0.

(e) The administrative law judge may
hold a hearing on any issue raised by
the petition within 10 days of the filing
of responses to the petition, and shall
do so if a hearing is requested by any
party.

(f) The administrative law judge
shall issue an order or decision grant-
ing or denying the petition for tem-
porary relief within 5 days of the date
of a hearing on the petition or, if no
hearing is held, of service of the re-
sponses to the petition on all parties.

(g) The administrative law judge may
only grant temporary relief if:

(1) All parties to the proceeding have
been notified of the petition and have
had an opportunity to respond and a
hearing has been held if requested;

(2) The petitioner has demonstrated a
substantial likelihood of prevailing on
the merits; and

(3) Temporary relief will not ad-
versely affect public health or safety or
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cause significant, imminent harm to
land, air or water resources.

(h) Any party may file an appeal of
an order or decision granting or deny-
ing temporary relief with the Board
within 30 days of receipt of the order or
decision or, in the alternative, may
seek judicial review within 30 days in
accordance with section 526(a) of the
Act, 30 U.S.C. 1276(a). If an appeal is
filed with the Board, the Board shall
issue an expedited briefing schedule
and shall decide the appeal expedi-
tiously.

[69 FR 54326, Oct. 28, 1994, as amended at 67
FR 4368, Jan. 30, 2002; 67 FR 61512, Oct. 1,
2002]

§4.1377 Petition for discretionary re-
view of initial decision.

(a) Any party may file a petition for
discretionary review of an initial deci-
sion of an administrative law judge
issued under §4.1375 with the Board
within 30 days of receipt of the deci-
sion. An untimely petition shall be dis-
missed.

(b) The petition for discretionary re-
view shall set forth specifically the al-
leged errors in the initial decision,
with supporting argument, and shall
attach a copy of the decision.

(c) Any party may file a response to
the petition for discretionary review
within 30 days of its service.

(d) The Board shall issue a decision
denying the petition or granting the
petition and deciding the merits within
60 days of the deadline for filing re-
sponses.

REVIEW OF OFFICE OF SURFACE MINING
WRITTEN DECISIONS CONCERNING OWN-
ERSHIP OR CONTROL CHALLENGES

SOURCE: 59 FR 54363, Oct. 28, 1994, unless
otherwise noted.

§4.1380 Scope.

Sections 4.1380 through 4.1387 govern
the procedures for review of a written
decision issued by OSM under 30 CFR
773.28 on a challenge to a listing or
finding of ownership or control.

[67 FR 61512, Oct. 1, 2002]

§4.1382

§4.1381 Who may file; when to file;
where to file.

(a) Any person who receives a written
decision issued by OSM under 30 CFR
773.28 on a challenge to an ownership or
control listing or finding may file a re-
quest for review with the Hearings Di-
vision, Office of Hearings and Appeals,
U.S. Department of the Interior, 801 N.
Quincy Street, Suite 300, Arlington,
Virginia 22203 (telephone 703-235-3800)
within 30 days of service of the deci-
sion.

(b) Failure to file a request for review
within 30 days of service of the decision
constitutes a waiver of review of the
decision. An untimely request for re-
view shall be dismissed.

(c) Where appropriate under the Ad-
ministrative Dispute Resolution Act, 5
U.S.C. §§571-583, the Hearings Division
may use a dispute resolution pro-
ceeding, if the parties agree to such
proceeding, before the procedures set
forth in §§4.1383 through 4.1387.

[69 FR 54363, Oct. 28, 1994, as amended at 67
FR 4368, Jan. 30, 2002]

§4.1382 Contents of request for re-
view; response to request; amend-
ment of request.

(a) The request for review shall in-
clude:

(1) A copy of the decision of OSM;

(2) A statement of the alleged errors
in the decision and the facts that enti-
tle the person requesting review to ad-
ministrative relief;

(3) A statement whether the person
requesting review wishes an evi-
dentiary hearing or waives the oppor-
tunity for such a hearing;

(4) A request for specific relief; and

(5) Any other relevant information.

(b) Within 20 days of service of the re-
quest for review in accordance with 43
CFR 4.1109, OSM and all interested par-
ties shall file an answer to the request
for review or a motion in response to
the request or a statement that no an-
swer or motion will be filed. OSM or
any interested party may request an
evidentiary hearing even if the person
requesting review has waived the op-
portunity for a hearing.

(c) The person filing the request for
review may amend it once as a matter
of right before the response in accord-
ance with paragraph (b) of this section
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is required to be filed. After the period
for filing such a response, the person
may file a motion for leave to amend
the request with the administrative
law judge. If the administrative law
judge grants a motion for leave to
amend, he shall provide OSM and any
other party that filed a response in ac-
cordance with paragraph (b) not less
than 10 days to file an amended re-
sponse.

§4.1383 Hearing.

(a) If a hearing is requested, the ad-
ministrative law judge shall convene
the hearing within 90 days of receipt of
responses under §4.1382(b). The 90-day
deadline for convening the hearing may
be waived for a definite time by the
written agreement of all parties, filed
with the administrative law judge, or
may be extended by the administrative
law judge, in response to a motion set-
ting forth good cause to do so, if no
other party is prejudiced by the exten-
sion.

(b) The administrative law judge
shall give notice of the hearing at least
10 days in advance of the date of the
hearing.

§4.1384 Burdens of proof.

(a) OSM shall have the burden of
going forward to present a prima facie
case of the validity of the decision.

(b) The person filing the request for
review shall have the ultimate burden
of persuasion by a preponderance of the
evidence that the decision is in error.

§4.1385 Time for initial decision.

The administrative law judge shall
issue an initial decision within 30 days
of the date the record of the hearing is
closed, or, if no hearing is held, within
30 days of the deadline for filing re-
sponses under §4.1382(b).

§4.1386 Petition for temporary relief
from decision; appeals from deci-
sions granting or denying tem-
porary relief.

(a) Any party may file a petition for
temporary relief from the decision of
OSM in conjunction with the filing of
the request for review or at any time
before an initial decision is issued by
the administrative law judge.
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(b) The petition for temporary relief
shall be filed with the administrative
law judge to whom the request for re-
view has been assigned. If none has
been assigned, the petition shall be
filed with the Hearings Division, Office
of Hearings and Appeals, U.S. Depart-
ment of the Interior, 801 North Quincy
Street, Arlington, Virginia 22203
(Telephone 703-235-3800).

(c) The petition for temporary relief
shall include:

(1) A statement of the specific relief
requested:

(2) A detailed statement of why tem-
porary relief should be granted, includ-
ing:

(i) A showing that there is a substan-
tial likelihood that petitioner will pre-
vail on the merits, and

(ii) A showing that granting the re-
lief requested will not adversely affect
the public health or safety or cause sig-
nificant, imminent environmental
harm to land, air or water resources;

(3) A statement whether the peti-
tioner requests an evidentiary hearing.

(d) Any party may file a response to
the petition no later than 5 days after
it was served and may request a hear-
ing even if the petitioner has not done
S0.
(e) The administrative law judge may
hold a hearing on any issue raised by
the petition within 10 days of the filing
of responses to the petition, and shall
do so if a hearing is requested by any
party.

(f) The administrative law judge
shall issue an order or decision grant-
ing or denying the petition for tem-
porary relief within 5 days of the date
of a hearing on the petition or, if no
hearing is held, of service of the re-
sponses to the petition on all parties.

(g) The administrative law judge may
only grant temporary relief if:

(1) All parties to the proceeding have
been notified of the petition and have
had an opportunity to respond and a
hearing has been held if requested;

(2) The petitioner has demonstrated a
substantial likelihood of prevailing on
the merits; and

(3) Temporary relief will not ad-
versely affect public health or safety or
cause significant, imminent environ-
mental harm to land, air or water re-
sources.
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(h) Any party may file an appeal of
an order or decision granting or deny-
ing temporary relief with the Board
within 30 days of receipt of the order or
decision or, in the alternative, may
seek judicial review within 30 days in
accordance with section 526(a) of the
Act, 30 U.S.C. 1276(a). If an appeal is
filed with the Board, the Board shall
issue an expedited briefing schedule
and shall decide the appeal expedi-
tiously.

[69 FR 54363, Oct. 28, 1994, as amended at 67
FR 4368, Jan. 30, 2002]

§4.1387 Petition for discretionary re-
view of initial decisions.

(a) Any party may file a petition for
discretionary review of an initial deci-
sion of an administrative law judge
issued under §4.1385 with the Board
within 30 days of receipt of the deci-
sion. An untimely petition shall be dis-
missed.

(b) The petition for discretionary re-
view shall set forth specifically the al-
leged errors in the initial decision,
with supporting argument, and shall
attach a copy of the decision.

(c) Any party may file a response to
the petition for discretionary review
within 30 days of its service.

(d) The Board shall issue a decision
denying the petition or granting the
petition and deciding the merits within
60 days of the deadline for filing re-
sponses.

REQUEST FOR REVIEW OF OSM DETER-
MINATIONS OF ISSUES UNDER 30 CFR
PART 761 (FEDERAL PROGRAM; FED-
ERAL LANDS PROGRAM; FEDERAL PRO-
GRAM FOR INDIAN LLANDS)

SOURCE: 52 FR 39530, Oct. 22, 1987, unless
otherwise noted.

§4.1390 Scope.

Sections 4.1391 through 4.1394 set
forth the procedures for obtaining re-
view of an OSM determination under 30
CFR 761.16 that a person does or does
not have valid existing rights.

[67 FR 61512, Oct. 1, 2002]

§4.1391

§4.1391 Who may file; where to file;
when to file; filing of administrative
record.

(a) The person who requested a deter-
mination under 30 CFR 761.16 or any
person with an interest that is or may
be adversely affected by a determina-
tion that a person does or does not
have valid existing rights may file a re-
quest for review of the determination
with the office of the OSM official
whose determination is being reviewed
and at the same time shall send a copy
of the request to the Interior Board of
Land Appeals, U.S. Department of the
Interior, 801 N. Quincy Street, Suite
300, Arlington, VA 22203 (telephone 703—
235-3750). OSM shall file the complete
administrative record of the deter-
mination under review with the Board
as soon as practicable.

(b) OSM must provide notice of the
valid existing rights determination to
the person who requested that deter-
mination by certified mail, or by over-
night delivery service if the person has
agreed to bear the expense of this serv-
ice.

(1) When the determination is made
independently of a decision on an ap-
plication for a permit or for a permit
boundary revision, a request for review
shall be filed within 30 days of receipt
of the determination by a person who
has received a copy of it by certified
mail or overnight delivery service. The
request for review shall be filed within
30 days of the date of publication of the
determination in a newspaper of gen-
eral circulation or in the FEDERAL
REGISTER, whichever is later, by any
person who has not received a copy of
it by certified mail or overnight deliv-
ery service.

(2) When the determination is made
in conjunction with a decision on an
application for a permit or for a permit
boundary revision, the request for re-
view must be filed in accordance with
§4.1362.

(c) Failure to file a request for review
within the time specified in paragraph
(b) of this section shall constitute a
waiver of the right to review and the
request shall be dismissed.

[66 FR 2145, Jan. 22, 1991, as amended at 67

FR 4368, Jan. 30, 2002; 67 FR 61512, Oct. 1,
2002]
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§4.1392 Contents of request; amend-
ment of request; responses.

(a) The request for review shall in-
clude—

(1) A clear statement of the reasons
for appeal;

(2) A request for specific relief;

(3) A copy of the decision appealed
from; and

(4) Any other relevant information.

(b) All interested parties shall file an
answer or motion in response to a re-
quest for review or a statement that no
answer or motion will be filed within 15
days of receipt specifically admitting
or denying facts or alleged errors stat-
ed in the request and setting forth any
other matters to be considered on re-
view.

(c) A request for review may be
amended once as a matter of right
prior to receipt of an answer or motion
or statement filed in accordance with
paragraph (b) of this section. There-
after, a motion for leave to amend the
request shall be filed with the Board.

(d) An interested party shall have 10
days from receipt of a request for re-
view that is amended as a matter of
right or the time remaining for re-
sponse to the original request to file an
answer, motion, or statement in ac-
cordance with paragraph (b) of this sec-
tion, whichever is longer. If the Board
grants a motion to amend a request for
review, the time for an interested
party to file an answer, motion, or
statement shall be set forth in the
order granting the motion.

§4.1393 Status of decision pending ad-
ministrative review.

43 CFR 4.21(a) applies to determina-
tions of the Office of Surface Mining
under 30 U.S.C. 1272(e).

§4.1394 Burden of proof.

(a) If the person who requested the
determination is seeking review, OSM
shall have the burden of going forward
to establish a prima facie case and the
person who requested the determina-
tion shall have the ultimate burden of
persuasion.

(b) If any other person is seeking re-
view, that person shall have the burden
of going forward to establish a prima
facie case and the ultimate burden of
persuasion that the person who re-
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quested the determination does or does
not have valid existing rights.

[67 FR 61512, Oct. 1, 2002]

Subpart M—Special Procedural
Rules Applicable to Appeals
of Decisions Made Under
OMB Circular A-76

AUTHORITY: 5 U.S.C. 301.

SOURCE: 45 FR 75213, Nov. 14, 1980. Redesig-
nated at 52 FR 39525, Oct. 22, 1987.

§4.1600 Purpose and nature of the ap-
peal process.

(a) This appeals procedure embodies
an informal administrative review of
agency decisions made under OMB Cir-
cular A-76, and is intended to assure
that such decisions are fair, equitable,
and in compliance with the provisions
of the Circular. This procedure pro-
vides affected parties an opportunity to
request that such decisions be objec-
tively reviewed by a party independent
of the A-76 decision process.

(b) This appeals procedure is admin-
istrative rather than judicial in nature,
and does not provide for a judicial re-
view or for further levels of appeal. The
decisions of the appeals official are
final.

(c) This procedure is intended to pro-
tect the rights of all affected parties
and, therefore, neither the procedure
nor agency determinations may be sub-
ject to mnegotiation, arbitration, or
agreements with any one of the par-
ties.

§4.1601 Basis for appeal.

(a) An appeal may be based only on a
specific alleged material deviation (or
deviations) by the agency from the pro-
visions of OMB Circular A-76 or Sup-
plement No. 1 thereto, the ‘“Cost Com-
parison Handbook.” Appeals may not
be based on other factors, such as the
economic impact of the agency’s deci-
sion on a community, or other socio-
economic issues.

(b) This appeals procedure shall be
used only to resolve questions of the
determination between contract and
in-house performance of a commercial
or industrial type requirement, and
shall not apply to questions concerning
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award to one contractor in preference
to another.

§4.1602 Who may appeal under this
procedure.

An appeal may be filed by any af-
fected party, viz, employees of the Fed-
eral activity under review, authorized
employee representative organizations,
contractors, and potential contractors.

§4.1603 Appeal period.

An appeal may be submitted at any
time within 45 calendar days after an-
nouncement of an agency decision re-
garding the method of performance of a
commercial or industrial type require-
ment.

§4.1604 Method of filing an appeal.

An appeal must be in writing, and
must be submitted to: Director, Office
of Hearings and Appeals, U.S. Depart-
ment of the Interior, 801 North Quincy
Street, Arlington, Virginia 22203.

[45 FR 75213, Nov. 14, 1980. Redesignated at 52
FR 39525, Oct. 22, 1987. And amended at 67 FR
4368, Jan. 30, 2002]

§4.1605 Action by the Office of Hear-
ings and Appeals.

(a) Upon receipt of an appeal, the Di-
rector, Office of Hearings and Appeals
shall designate an appeals official, who
shall process the appeal.

(b) The appeals official shall prompt-
ly docket the appeal and send copies of
the docketing notice to the appellant,
the director or other appropriate offi-
cial of the bureau or office involved,
and the Solicitor of the Department.

§4.1606 Department representation.

(a) Upon receipt of the docketing no-
tice, the Solicitor shall appoint coun-
sel to represent the Department in the
appeal action, and so notify the appel-
lant and the appeals official.

(b) Within seven calendar days of his
designation the Department Counsel
shall assemble and transmit to the ap-
peals official a file containing the ap-
pealed agency decision and all docu-
ments relevant thereto, including the
detailed analysis upon which the agen-
cy decision was based. At the same
time, the Department Counsel shall
send to the appellant a copy of the

§4.1608

transmittal document, containing a
table of contents of the file.

§4.1607

(a) The appeals official shall arrange
such conferences with the concerned
parties as are necessary, including (if
requested by the appellant) an oral
presentation.

(b) The appeals official may require
either party to submit any additional
documents, oral or written testimony,
or other items of evidence which he
considers necessary for a complete re-
view of the agency decision.

(c) All documentary evidence sub-
mitted by one party to the appeal ac-
tion shall be made available to the
other party (or parties), except that
availability of proprietary information
may be restricted by the party holding
the proprietary interest in such infor-
mation.

Processing the appeal.

§4.1608 Oral presentations.

(a) Upon request of the appellant, an
opportunity for an oral presentation to
the appeals official shall be granted.
The purpose of an oral presentation
shall be to permit the appellant to dis-
cuss or explain factual evidence sup-
porting his allegations, and/or to ob-
tain oral explanations of pertinent evi-
dence. The time and place of each oral
presentation shall be determined by
the appeals official, after consultation
with the appropriate parties.

(b) The appellant may, but is not re-
quired to, be represented by legal coun-
sel at an oral presentation.

(¢c) The Department Counsel and the
bureauw/office involved shall be invited
to attend any oral presentation. The
appeals official may require the at-
tendance and participation of an offi-
cial or employee of the Department,
whether or not requested by the appel-
lant, if, in the appeals official’s judg-
ment, such official or employee may
possess knowledge or information per-
tinent to the agency decision being ap-
pealed, and if this knowledge or infor-
mation is unobtainable elsewhere.

(d) An oral presentation shall not
constitute a judicial proceeding, and no
such judicial proceeding or hearing
shall be provided for in this appeals
process. There shall be no requirement
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for legal briefs, sworn statements, in-
terrogation under oath, official tran-
scripts of testimony, etc., unless the
appeals official determines such are
necessary for effective disposition of
the appeal.

§4.1609 Multiple appeals.

If two or more appellants submit ap-
peals of the same agency decision,
which are based on the same or similar
allegations, the appeals official may,
at his discretion, consider all such ap-
peals concurrently and issue a single
written decision resolving all of the
several appeals.

§4.1610 Decision of the appeals offi-
cial.

(a) Within 30 calendar days after re-
ceipt of an appeal by the Office of
Hearings and Appeals, the appeals offi-
cial shall issue a written decision, ei-
ther affirming or denying the appeal.
This decision shall be final, with no ju-
dicial review or further avenue of ap-
peal.

(b) If the appeals official affirms the
appeal, his decision regarding further
action by the agency shall be binding
upon the agency.

(c) If it proves impracticable to issue
a decision within the prescribed 30 cal-
endar days, the appeals official may ex-
tend this period, notifying all con-
cerned parties of the anticipated deci-
sion date.

PART 5—MAKING PICTURES, TELE-
VISION PRODUCTIONS OR
SOUND TRACKS ON CERTAIN
AREAS UNDER THE JURISDICTION
OF THE DEPARTMENT OF THE IN-
TERIOR

Sec.

5.1 Areas administered by U.S. Fish and
Wildlife Service or National Park Serv-
ice.

5.2 Areas administered by the Bureau of In-
dian Affairs.

AUTHORITY: R.S. 463, sec. 3, 39 Stat. 535, as
amended, sec. 10, 45 Stat. 1224, as amended; 5
U.S.C. 301, 25 U.S.C. 2, 16 U.S.C. 7156i.
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§5.1 Areas administered by U.S. Fish
and Wildlife Service or National
Park Service.

(a) Permit required. No picture may be
filmed, and no television production or
sound track made on any area adminis-
tered by the U.S. Fish and Wildlife
Service or the National Park Service,
of the Department of the Interior, by
any person other than amateur or bona
fide newsreel and news television pho-
tographers and soundmen, unless writ-
ten permission has been obtained from
the Service having jurisdiction over
the area. Applications for permission
should be submitted to the local offi-
cial having administrative responsi-
bility for the area involved.

(b) Fees;, bonds. (1) No fees will be
charged for the making of motion pic-
tures, television productions or sound
tracks on areas administered by the
U.S. Fish and Wildlife Service or the
National Park Service. The regular
general admission and other fees cur-
rently in effect in any area under the
jurisdiction of the National Park Serv-
ice are not affected by this paragraph.

(2) A bond shall be furnished, or de-
posit made in cash or by certified
check, in an amount to be set by the
official in charge of the area to insure
full compliance with all of the condi-
tions prescribed in paragraph (d)(3) of
this section.

(c) Approval of application. Permis-
sion to make a motion picture, tele-
vision production or sound track on
areas administered by the U.S. Fish
and Wildlife Service or the National
Park Service will be granted by the
head of the Service or his authorized
representative in his discretion and on
acceptance by the applicant of the con-
ditions set forth in paragraph (d)(3) of
this section.

(d) Form of application. The following
form is prescribed for an application
for permission to make a motion pic-
ture, television production, or sound
track on areas administered by the
U.S. Fish and Wildlife Service or the
National Park Service:

Date
To the head of the
Service, Department of the Interior

(Area)
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