
541

Department of Health and Human Services § 98.50

that are not funded directly (i.e., 
through grants or contracts to pro-
viders) with assistance provided under 
the CCDF because such children or 
their family members participate on a 
regular basis in other activities of the 
organization that owns or operates 
such provider. 

(c) Notwithstanding paragraph (b) of 
this section, if 80 percent or more of 
the operating budget of a child care 
provider comes from Federal or State 
funds, including direct or indirect as-
sistance under the CCDF, the Lead 
Agency shall assure that before any 
further CCDF assistance is given to the 
provider, 

(1) The grant or contract relating to 
the assistance, or 

(2) The admission policies of the pro-
vider specifically provide that no per-
son with responsibilities in the oper-
ation of the child care program, 
project, or activity will discriminate, 
on the basis of religion, in the admis-
sion of any child.

§ 98.47 Nondiscrimination in employ-
ment on the basis of religion. 

(a) In general, except as provided in 
paragraph (b) of this section, nothing 
in this part modifies or affects the pro-
vision of any other applicable Federal 
law and regulation relating to dis-
crimination in employment on the 
basis of religion. 

(1) Child care providers that receive 
assistance through grants or contracts 
under the CCDF shall not discriminate, 
on the basis of religion, in the employ-
ment of caregivers as defined in § 98.2. 

(2) If two or more prospective em-
ployees are qualified for any position 
with a child care provider, this section 
shall not prohibit the provider from 
employing a prospective employee who 
is already participating on a regular 
basis in other activities of the organi-
zation that owns or operates the pro-
vider. 

(3) Paragraphs (a)(1) and (2) of this 
section shall not apply to employees of 
child care providers if such employees 
were employed with the provider on 
November 5, 1990. 

(b) Notwithstanding paragraph (a) of 
this section, a sectarian organization 
may require that employees adhere to 
the religious tenets and teachings of 

such organization and to rules forbid-
ding the use of drugs or alcohol. 

(c) Notwithstanding paragraph (b) of 
this section, if 80 percent or more of 
the operating budget of a child care 
provider comes from Federal and State 
funds, including direct and indirect as-
sistance under the CCDF, the Lead 
Agency shall assure that, before any 
further CCDF assistance is given to the 
provider, 

(1) The grant or contract relating to 
the assistance, or 

(2) The employment policies of the 
provider specifically provide that no 
person with responsibilities in the op-
eration of the child care program will 
discriminate, on the basis of religion, 
in the employment of any individual as 
a caregiver, as defined in § 98.2.

Subpart F—Use of Child Care and 
Development Funds

§ 98.50 Child care services. 

(a) Of the funds remaining after ap-
plying the provisions of paragraphs (c), 
(d) and (e) of this section the Lead 
Agency shall spend a substantial por-
tion to provide child care services to 
low-income working families. 

(b) Child care services shall be pro-
vided: 

(1) To eligible children, as described 
in § 98.20; 

(2) Using a sliding fee scale, as de-
scribed in § 98.42; 

(3) Using funding methods provided 
for in § 98.30; and 

(4) Based on the priorities in § 98.44. 
(c) Of the aggregate amount of funds 

expended (i.e., Discretionary, Manda-
tory, and Federal and State share of 
Matching Funds), no less than four per-
cent shall be used for activities to im-
prove the quality of child care as de-
scribed at § 98.51. 

(d) Of the aggregate amount of funds 
expended (i.e., Discretionary, Manda-
tory, and Federal and State share of 
Matching Funds), no more than five 
percent may be used for administrative 
activities as described at § 98.52. 

(e) Not less than 70 percent of the 
Mandatory and Matching Funds shall 
be used to meet the child care needs of 
families who: 
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(1) Are receiving assistance under a 
State program under Part A of title IV 
of the Social Security Act, 

(2) Are attempting through work ac-
tivities to transition off such assist-
ance program, and 

(3) Are at risk of becoming dependent 
on such assistance program. 

(f) Pursuant to § 98.16(g)(4), the Plan 
shall specify how the State will meet 
the child care needs of families de-
scribed in paragraph (e) of this section.

§ 98.51 Activities to improve the qual-
ity of child care. 

(a) No less than four percent of the 
aggregate funds expended by the Lead 
Agency for a fiscal year, and including 
the amounts expended in the State pur-
suant to § 98.53(b), shall be expended for 
quality activities. 

(1) These activities may include but 
are not limited to: 

(i) Activities designed to provide 
comprehensive consumer education to 
parents and the public; 

(ii) Activities that increase parental 
choice; and 

(iii) Activities designed to improve 
the quality and availability of child 
care, including, but not limited to 
those described in paragraph (2) of this 
section. 

(2) Activities to improve the quality 
of child care services may include, but 
are not limited to: 

(i) Operating directly or providing fi-
nancial assistance to organizations (in-
cluding private non-profit organiza-
tions, public organizations, and units 
of general purpose local government) 
for the development, establishment, 
expansion, operation, and coordination 
of resource and referral programs spe-
cifically related to child care; 

(ii) Making grants or providing loans 
to child care providers to assist such 
providers in meeting applicable State, 
local, and tribal child care standards, 
including applicable health and safety 
requirements, pursuant to §§ 98.40 and 
98.41; 

(iii) Improving the monitoring of 
compliance with, and enforcement of, 
applicable State, local, and tribal re-
quirements pursuant to §§ 98.40 and 
98.41; 

(iv) Providing training and technical 
assistance in areas appropriate to the 

provision of child care services, such as 
training in health and safety, nutri-
tion, first aid, the recognition of com-
municable diseases, child abuse detec-
tion and prevention, and care of chil-
dren with special needs; 

(v) Improving salaries and other com-
pensation (such as fringe benefits) for 
full-and part-time staff who provide 
child care services for which assistance 
is provided under this part; and 

(vi) Any other activities that are 
consistent with the intent of this sec-
tion. 

(b) Pursuant to § 98.16(h), the Lead 
Agency shall describe in its Plan the 
activities it will fund under this sec-
tion. 

(c) Non-Federal expenditures re-
quired by § 98.53(c) (i.e., the mainte-
nance-of-effort amount) are not subject 
to the requirement at paragraph (a) of 
this section.

§ 98.52 Administrative costs. 

(a) Not more than five percent of the 
aggregate funds expended by the Lead 
Agency from each fiscal year’s allot-
ment, including the amounts expended 
in the State pursuant to § 98.53(b), shall 
be expended for administrative activi-
ties. These activities may include but 
are not limited to: 

(1) Salaries and related costs of the 
staff of the Lead Agency or other agen-
cies engaged in the administration and 
implementation of the program pursu-
ant to § 98.11. Program administration 
and implementation include the fol-
lowing types of activities: 

(i) Planning, developing, and design-
ing the Child Care and Development 
Fund program; 

(ii) Providing local officials and the 
public with information about the pro-
gram, including the conduct of public 
hearings; 

(iii) Preparing the application and 
Plan; 

(iv) Developing agreements with ad-
ministering agencies in order to carry 
out program activities; 

(v) Monitoring program activities for 
compliance with program require-
ments; 

(vi) Preparing reports and other doc-
uments related to the program for sub-
mission to the Secretary; 
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(vii) Maintaining substantiated com-
plaint files in accordance with the re-
quirements of § 98.32; 

(viii) Coordinating the provision of 
Child Care and Development Fund serv-
ices with other Federal, State, and 
local child care, early childhood devel-
opment programs, and before-and after-
school care programs; 

(ix) Coordinating the resolution of 
audit and monitoring findings; 

(x) Evaluating program results; and 
(xi) Managing or supervising persons 

with responsibilities described in para-
graphs (a)(1)(i) through (x) of this sec-
tion; 

(2) Travel costs incurred for official 
business in carrying out the program; 

(3) Administrative services, including 
such services as accounting services, 
performed by grantees or subgrantees 
or under agreements with third parties; 

(4) Audit services as required at 
§ 98.65; 

(5) Other costs for goods and services 
required for the administration of the 
program, including rental or purchase 
of equipment, utilities, and office sup-
plies; and 

(6) Indirect costs as determined by an 
indirect cost agreement or cost alloca-
tion plan pursuant to § 98.55. 

(b) The five percent limitation at 
paragraph (a) of this section applies 
only to the States and Territories. The 
amount of the limitation at paragraph 
(a) of this section does not apply to 
Tribes or tribal organizations. 

(c) Non-Federal expenditures re-
quired by § 98.53(c) (i.e., the mainte-
nance-of-effort amount) are not subject 
to the five percent limitation at para-
graph (a) of this section.

§ 98.53 Matching fund requirements. 

(a) Federal matching funds are avail-
able for expenditures in a State based 
upon the formula specified at § 98.63(a). 

(b) Expenditures in a State under 
paragraph (a) of this section will be 
matched at the Federal medical assist-
ance rate for the applicable fiscal year 
for allowable activities, as described in 
the approved State Plan, that meet the 
goals and purposes of the Act. 

(c) In order to receive Federal match-
ing funds for a fiscal year under para-
graph (a) of this section: 

(1) States shall also expend an 
amount of non-Federal funds for child 
care activities in the State that is at 
least equal to the State’s share of ex-
penditures for fiscal year 1994 or 1995 
(whichever is greater) under sections 
402(g) and (i) of the Social Security Act 
as these sections were in effect before 
October 1, 1995; and 

(2) The expenditures shall be for al-
lowable services or activities, as de-
scribed in the approved State Plan if 
appropriate, that meet the goals and 
purposes of the Act. 

(3) All Mandatory Funds are obli-
gated in accordance with § 98.60(d)(2)(i). 

(d) The same expenditure may not be 
used to meet the requirements under 
both paragraphs (b) and (c) of this sec-
tion in a fiscal year. 

(e) An expenditure in the State for 
purposes of this subpart may be: 

(1) Public funds when the funds are: 
(i) Appropriated directly to the Lead 

Agency specified at § 98.10, or trans-
ferred from another public agency to 
that Lead Agency and under its admin-
istrative control, or certified by the 
contributing public agency as rep-
resenting expenditures eligible for Fed-
eral match; 

(ii) Not used to match other Federal 
funds; and 

(iii) Not Federal funds, or are Federal 
funds authorized by Federal law to be 
used to match other Federal funds; or 

(2) Donated from private sources 
when the donated funds: 

(i) Are donated without any restric-
tion that would require their use for a 
specific individual, organization, facil-
ity or institution; 

(ii) Do not revert to the donor’s facil-
ity or use; and 

(iii) Are not used to match other Fed-
eral funds; 

(iv) Shall be certified both by the 
donor and by the Lead Agency as avail-
able and representing expenditures eli-
gible for Federal match; and 

(v) Shall be subject to the audit re-
quirements in § 98.65 of these regula-
tions. 

(f) Donated funds need not be trans-
ferred to or under the administrative 
control of the Lead Agency in order to 

VerDate 0ct<09>2002 13:17 Oct 15, 2002 Jkt 197175 PO 00000 Frm 00543 Fmt 8010 Sfmt 8010 Y:\SGML\197175T.XXX 197175T



544

45 CFR Subtitle A (10–1–02 Edition)§ 98.54

qualify as an expenditure eligible to re-
ceive Federal match under this sub-
section. They may be given to the enti-
ty designated by the State to receive 
donated funds pursuant to § 98.16(c)(2). 

(g) The following are not counted as 
an eligible State expenditure under 
this Part: 

(1) In-kind contributions; and 
(2) Family contributions to the cost 

of care as required by § 98.42. 
(h) Public pre-kindergarten (pre-K) 

expenditures: 
(1) May be used to meet the mainte-

nance-of-effort requirement only if the 
State has not reduced its expenditures 
for full-day/full-year child care serv-
ices; and 

(2) May be eligible for Federal match 
if the State includes in its Plan, as pro-
vided in § 98.16(q), a description of the 
efforts it will undertake to ensure that 
pre-K programs meet the needs of 
working parents. 

(3) In any fiscal year, a State may 
use public pre-K funds for up to 20% of 
the funds serving as maintenance-of-ef-
fort under this subsection. In any fiscal 
year, a State may use other public pre-
K funds for up to 20% of the expendi-
tures serving as the State’s matching 
funds under this subsection. 

(4) If applicable, the CCDF Plan shall 
reflect the State’s intent to use public 
pre-K funds in excess of 10%, but not 
for more than 20%, of either its main-
tenance-of-effort or State matching 
funds in a fiscal year. Also, the Plan 
shall describe how the State will co-
ordinate its pre-K and child care serv-
ices to expand the availability of child 
care. 

(i) Matching funds are subject to the 
obligation and liquidation require-
ments at § 98.60(d)(3).

§ 98.54 Restrictions on the use of 
funds. 

(a) General. (1) Funds authorized 
under section 418 of the Social Security 
Act and section 658B of the Child Care 
and Development Block Grant Act, and 
all funds transferred to the Lead Agen-
cy pursuant to section 404(d) of the So-
cial Security Act, shall be expended 
consistent with these regulations. 
Funds transferred pursuant to section 
404(d) of the Social Security Act shall 
be treated as Discretionary Funds; 

(2) Funds shall be expended in accord-
ance with applicable State and local 
laws, except as superseded by § 98.3. 

(b) Construction. (1) For State and 
local agencies and nonsectarian agen-
cies or organizations, no funds shall be 
expended for the purchase or improve-
ment of land, or for the purchase, con-
struction, or permanent improvement 
of any building or facility. However, 
funds may be expended for minor re-
modeling, and for upgrading child care 
facilities to assure that providers meet 
State and local child care standards, 
including applicable health and safety 
requirements. 

(2) For sectarian agencies or organi-
zations, the prohibitions in paragraph 
(b)(1) of this section apply; however, 
funds may be expended for minor re-
modeling only if necessary to bring the 
facility into compliance with the 
health and safety requirements estab-
lished pursuant to §8.41. 

(3) Tribes and tribal organizations 
are subject to the requirements at 
§ 98.84 regarding construction and ren-
ovation. 

(c) Tuition. Funds may not be ex-
pended for students enrolled in grades 1 
through 12 for: 

(1) Any service provided to such stu-
dents during the regular school day; 

(2) Any service for which such stu-
dents receive academic credit toward 
graduation; or 

(3) Any instructional services that 
supplant or duplicate the academic 
program of any public or private 
school. 

(d) Sectarian purposes and activities. 
Funds provided under grants or con-
tracts to providers may not be ex-
pended for any sectarian purpose or ac-
tivity, including sectarian worship or 
instruction. Pursuant to § 98.2, assist-
ance provided to parents through cer-
tificates is not a grant or contract. 
Funds provided through child care cer-
tificates may be expended for sectarian 
purposes or activities, including sec-
tarian worship or instruction when 
provided as part of the child care serv-
ices. 

(e) The CCDF may not be used as the 
non-Federal share for other Federal 
grant programs.
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§ 98.55 Cost allocation. 
(a) The Lead Agency and subgrantees 

shall keep on file cost allocation plans 
or indirect cost agreements, as appro-
priate, that have been amended to in-
clude costs allocated to the CCDF. 

(b) Subgrantees that do not already 
have a negotiated indirect rate with 
the Federal government should prepare 
and keep on file cost allocation plans 
or indirect cost agreements, as appro-
priate. 

(c) Approval of the cost allocation 
plans or indirect cost agreements is 
not specifically required by these regu-
lations, but these plans and agree-
ments are subject to review.

Subpart G—Financial 
Management

§ 98.60 Availability of funds. 
(a) The CCDF is available, subject to 

the availability of appropriations, in 
accordance with the apportionment of 
funds from the Office of Management 
and Budget as follows: 

(1) Discretionary Funds are available 
to States, Territories, and Tribes, 

(2) Mandatory and Matching Funds 
are available to States; 

(3) Tribal Mandatory Funds are avail-
able to Tribes. 

(b) Subject to the availability of ap-
propriations, in accordance with the 
apportionment of funds from the Office 
of Management and Budget, the Sec-
retary: 

(1) May withhold no more than one-
quarter of one percent of the CCDF 
funds made available for a fiscal year 
for the provision of technical assist-
ance; and 

(2) Will award the remaining CCDF 
funds to grantees that have an ap-
proved application and Plan. 

(c) The Secretary may make pay-
ments in installments, and in advance 
or by way of reimbursement, with nec-
essary adjustments due to overpay-
ments or underpayments. 

(d) The following obligation and liq-
uidation provisions apply to States and 
Territories: 

(1) Discretionary Fund allotments 
shall be obligated in the fiscal year in 
which funds are awarded or in the suc-
ceeding fiscal year. Unliquidated obli-

gations as of the end of the succeeding 
fiscal year shall be liquidated within 
one year. 

(2)(i) Mandatory Funds for States re-
questing Matching Funds per § 98.53 
shall be obligated in the fiscal year in 
which the funds are granted and are 
available until expended. 

(ii) Mandatory Funds for States that 
do not request Matching Funds are 
available until expended. 

(3) Both the Federal and non-Federal 
share of the Matching Fund shall be 
obligated in the fiscal year in which 
the funds are granted and liquidated no 
later than the end of the succeeding 
fiscal year. 

(4) Except for paragraph (d)(5) of this 
section, determination of whether 
funds have been obligated and liq-
uidated will be based on: 

(i) State or local law; or, 
(ii) If there is no applicable State or 

local law, the regulation at 45 CFR 92.3, 
Obligations and Outlays (expenditures). 

(5) Obligations may include sub-
grants or contracts that require the 
payment of funds to a third party (e.g., 
subgrantee or contractor). However, 
the following are not considered third 
party subgrantees or contractors: 

(i) A local office of the Lead Agency; 
(ii) Another entity at the same level 

of government as the Lead Agency; or 
(iii) A local office of another entity 

at the same level of government as the 
Lead Agency. 

(6) For purposes of the CCDF, funds 
for child care services provided through 
a child care certificate will be consid-
ered obligated when a child care cer-
tificate is issued to a family in writing 
that indicates: 

(i) The amount of funds that will be 
paid to a child care provider or family, 
and 

(ii) The specific length of time cov-
ered by the certificate, which is lim-
ited to the date established for redeter-
mination of the family’s eligibility, 
but shall be no later than the end of 
the liquidation period. 

(7) Any funds not obligated during 
the obligation period specified in para-
graph (d) of this section will revert to 
the Federal government. Any funds not 
liquidated by the end of the applicable 
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