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quantity variation is such as to cause 
an increase in the time necessary for 
completion. The contracting officer 
must receive the request in writing 
within 10 days from the beginning of 
the period of delay. However, the con-
tracting officer may extend this time 
limit before the date of final settle-
ment of the contract. The contracting 
officer shall ascertain the facts and 
make any adjustment for extending the 
completion date that the findings jus-
tify.

11.703 Contract clauses. 

(a) The contracting officer shall in-
sert the clause at 52.211–16, Variation 
in Quantity, in solicitations and con-
tracts, if authorizing a variation in 
quantity in fixed-price contracts for 
supplies or for services that involve the 
furnishing of supplies. 

(b) The contracting officer may in-
sert the clause at 52.211–17, Delivery of 
Excess Quantities, in solicitations and 
contracts, when a fixed-price supply 
contract is contemplated. 

(c) The contracting officer shall in-
sert the clause at 52.211–18, Variation 
in Estimated Quantity, in solicitations 
and contracts when a fixed-price con-
struction contract is contemplated 
that authorizes a variation in the esti-
mated quantity of unit-priced items. 

[48 FR 42159, Sept. 19, 1983, as amended at 54 
FR 34753, Aug. 21, 1989. Redesignated and 
amended at 60 FR 48241, Sept. 18, 1995; 64 FR 
10538, Mar. 4, 1999]

Subpart 11.8—Testing

SOURCE: 62 FR 51230, Sept. 30, 1997, unless 
otherwise noted.

11.801 Preaward in-use evaluation. 

Supplies may be evaluated under 
comparable in-use conditions without a 
further test plan, provided offerors are 
so advised in the solicitation. The re-
sults of such tests or demonstrations 
may be used to rate the proposal, to de-
termine technical acceptability, or 
otherwise to evaluate the proposal (see 
15.305).

PART 12—ACQUISITION OF 
COMMERCIAL ITEMS

Sec.
12.000 Scope of part. 
12.001 Definition.

Subpart 12.1—Acquisition of Commercial 
Items—General

12.101 Policy. 
12.102 Applicability.

Subpart 12.2—Special Requirements for the 
Acquisition of Commercial Items

12.201 General. 
12.202 Market research and description of 

agency need. 
12.203 Procedures for solicitation, evalua-

tion, and award. 
12.204 Solicitation/contract form. 
12.205 Offers. 
12.206 Use of past performance. 
12.207 Contract type. 
12.208 Contract quality assurance. 
12.209 Determination of price reasonable-

ness. 
12.210 Contract financing. 
12.211 Technical data. 
12.212 Computer software. 
12.213 Other commercial practices. 
12.214 Cost Accounting Standards.

Subpart 12.3—Solicitation Provisions and 
Contract Clauses for the Acquisition of 
Commercial Items

12.300 Scope of subpart. 
12.301 Solicitation provisions and contract 

clauses for the acquisition of commercial 
items. 

12.302 Tailoring of provisions and clauses 
for the acquisition of commercial items. 

12.303 Contract format.

Subpart 12.4—Unique Requirements Re-
garding Terms and Conditions for 
Commercial Items

12.401 General. 
12.402 Acceptance. 
12.403 Termination. 
12.404 Warranties.

Subpart 12.5—Applicability of Certain Laws 
to the Acquisition of Commercial Items

12.500 Scope of subpart. 
12.501 Applicability. 
12.502 Procedures. 
12.503 Applicability of certain laws to Exec-

utive agency contracts for the acquisi-
tion of commercial items.
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12.504 Applicability of certain laws to sub-
contracts for the acquisition of commer-
cial items.

Subpart 12.6—Streamlined Procedures for 
Evaluation and Solicitation for Com-
mercial Items

12.601 General. 
12.602 Streamlined evaluation of offers. 
12.603 Streamlined solicitation for commer-

cial items.

AUTHORITY: 40 U.S.C. 486(c); 10 U.S.C. chap-
ter 137; and 42 U.S.C. 2473(c).

SOURCE: 60 FR 48241, Sept. 18, 1995, unless 
otherwise noted.

12.000 Scope of part. 

This part prescribes policies and pro-
cedures unique to the acquisition of 
commercial items. It implements the 
Federal Government’s preference for 
the acquisition of commercial items 
contained in Title VIII of the Federal 
Acquisition Streamlining Act of 1994 
(Public Law 103–355) by establishing ac-
quisition policies more closely resem-
bling those of the commercial market-
place and encouraging the acquisition 
of commercial items and components.

12.001 Definition. 

Subcontract, as used in this part, in-
cludes, but is not limited to, a transfer 
of commercial items between divisions, 
subsidiaries, or affiliates of a con-
tractor or subcontractor.

Subpart 12.1—Acquisition of 
Commercial Items—General

12.101 Policy. 

Agencies shall— 
(a) Conduct market research to de-

termine whether commercial items or 
nondevelopmental items are available 
that could meet the agency’s require-
ments; 

(b) Acquire commercial items or non-
developmental items when they are 
available to meet the needs of the 
agency; and 

(c) Require prime contractors and 
subcontractors at all tiers to incor-
porate, to the maximum extent prac-
ticable, commercial items or non-
developmental items as components of 
items supplied to the agency.

12.102 Applicability. 
(a) This part shall be used for the ac-

quisition of supplies or services that 
meet the definition of commercial 
items at section 2.101. 

(b) Contracting officers shall use the 
policies in this part in conjunction 
with the policies and procedures for so-
licitation, evaluation and award pre-
scribed in part 13, Simplified Acquisi-
tion Procedures; part 14, Sealed Bid-
ding; or part 15, Contracting by Nego-
tiation, as appropriate for the par-
ticular acquisition. 

(c) Contracts for the acquisition of 
commercial items are subject to the 
policies in other parts of this chapter. 
When a policy in another part of this 
chapter is inconsistent with a policy in 
this part, this part 12 shall take prece-
dence for the acquisition of commer-
cial items. 

(d) The definition of commercial item 
in section 2.101 uses the phrase ‘‘pur-
poses other than governmental pur-
poses.’’ These purposes are those that 
are not unique to a government. 

(e) This part shall not apply to the 
acquisition of commercial items— 

(1) At or below the micro-purchase 
threshold; 

(2) Using the Standard Form 44 (see 
13.306); 

(3) Using the imprest fund (see 
13.305); 

(4) Using the Governmentwide com-
mercial purchase card; or 

(5) Directly from another Federal 
agency. 

(f) Contracting officers shall treat 
any acquisition by or for the Depart-
ment of Defense of biotechnology sup-
plies or biotechnology services, for use 
to facilitate the defense against ter-
rorism or biological attack against the 
United States, as an acquisition of 
commercial items. The policies of this 
part shall apply to such acquisitions, 
including the requirement to use firm-
fixed price contracts or fixed-price con-
tracts with economic price adjust-
ments. Nothing in this paragraph shall 
preclude a contracting officer from 
treating an acquisition described in 
this paragraph as one for a non-com-
mercial item if a determination is 
made by the contracting officer that 
the purchase cannot be made at a fair 
and reasonable price using the policies 
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of this part. This paragraph applies 
only when award is made and funds are 
obligated on or before September 30, 
2003. 

[60 FR 48241, Sept. 18, 1995, as amended at 61 
FR 39192, July 26, 1996; 62 FR 64917, Dec. 9, 
1997; 64 FR 32743, June 17, 1999; 66 FR 53484, 
Oct. 22, 2001; 67 FR 56121, Aug. 30, 2002]

Subpart 12.2—Special Require-
ments for the Acquisition of 
Commercial Items

12.201 General. 
Public Law 103–355 establishes special 

requirements for the acquisition of 
commercial items intended to more 
closely resemble those customarily 
used in the commercial marketplace. 
This subpart identifies those special re-
quirements as well as other consider-
ations necessary for proper planning, 
solicitation, evaluation and award of 
contracts for commercial items.

12.202 Market research and descrip-
tion of agency need. 

(a) Market research (see 10.001) is an 
essential element of building an effec-
tive strategy for the acquisition of 
commercial items and establishes the 
foundation for the agency description 
of need (see part 11), the solicitation, 
and resulting contract. 

(b) The description of agency need 
must contain sufficient detail for po-
tential offerors of commercial items to 
know which commercial products or 
services may be suitable. Generally, for 
acquisitions in excess of the simplified 
acquisition threshold, an agency’s 
statement of need for a commercial 
item will describe the type of product 
or service to be acquired and explain 
how the agency intends to use the 
product or service in terms of function 
to be performed, performance require-
ment or essential physical characteris-
tics. Describing the agency’s needs in 
these terms allows offerors to propose 
methods that will best meet the needs 
of the Government. 

(c) Follow the procedures in subpart 
11.2 regarding the identification and 
availability of specifications, standards 
and commercial item descriptions. 

(d) Requirements documents for elec-
tronic and information technology 
must comply with the applicable acces-

sibility standards issued by the Archi-
tectural and Transportation Barriers 
Compliance Board at 36 CFR part 1194 
(see subpart 39.2). 

[60 FR 48241, Sept. 18, 1995, as amended at 62 
FR 264, Jan. 2, 1997; 66 FR 20897, Apr. 25, 2001]

12.203 Procedures for solicitation, 
evaluation, and award. 

Contracting officers shall use the 
policies unique to the acquisition of 
commercial items prescribed in this 
part in conjunction with the policies 
and procedures for solicitation, evalua-
tion and award prescribed in part 13, 
Simplified Acquisition Procedures; 
part 14, Sealed Bidding; or part 15, Con-
tracting by Negotiation, as appropriate 
for the particular acquisition. The con-
tracting officer may use the stream-
lined procedure for soliciting offers for 
commercial items prescribed in 12.603. 
For acquisitions of commercial items 
exceeding the simplified acquisition 
threshold but not exceeding $5,000,000, 
including options, contracting activi-
ties shall employ the simplified proce-
dures authorized by subpart 13.5 to the 
maximum extent practicable. 

[60 FR 48241, Sept. 18, 1995, as amended at 62 
FR 264, Jan. 2, 1997; 62 FR 64917, Dec. 9, 1997]

12.204 Solicitation/contract form. 
(a) The contracting officer shall use 

the Standard Form 1449, Solicitation/
Contract/Order for Commercial Items, 
if (1) the acquisition is expected to ex-
ceed the simplified acquisition thresh-
old; (2) a paper solicitation or contract 
is being issued; and (3) procedures at 
12.603 are not being used. Use of the SF 
1449 is nonmandatory but encouraged 
for commercial acquisitions not ex-
ceeding the simplified acquisition 
threshold. 

(b) Consistent with the requirements 
at 5.203 (a) and (h), the contracting offi-
cer may allow fewer than 15 days be-
fore issuance of the solicitation. 

[62 FR 264, Jan. 2, 1997]

12.205 Offers. 
(a) Where technical information is 

necessary for evaluation of offers, 
agencies should, as part of market re-
search, review existing product lit-
erature generally available in the in-
dustry to determine its adequacy for 
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purposes of evaluation. If adequate, 
contracting officers shall request exist-
ing product literature from offerors of 
commercial items in lieu of unique 
technical proposals. 

(b) Contracting officers should allow 
offerors to propose more than one prod-
uct that will meet a Government need 
in response to solicitations for com-
mercial items. The contracting officer 
shall evaluate each product as a sepa-
rate offer. 

(c) Consistent with the requirements 
at 5.203(b), the contracting officer may 
allow fewer than 30 days response time 
for receipt of offers for commercial 
items, unless the acquisition is subject 
to NAFTA or the Trade Agreements 
Act (see 5.203(h)). 

[60 FR 48241, Sept. 18, 1995, as amended at 62 
FR 264, Jan. 2, 1997; 64 FR 72418, Dec. 27, 1999]

12.206 Use of past performance. 
Past performance should be an im-

portant element of every evaluation 
and contract award for commercial 
items. Contracting officers should con-
sider past performance data from a 
wide variety of sources both inside and 
outside the Federal Government in ac-
cordance with the policies and proce-
dures contained in subpart 9.1, section 
13.106, or subpart 15.3, as applicable. 

[60 FR 48241, Sept. 18, 1995, as amended at 61 
FR 39192, July 26, 1996; 62 FR 51270, Sept. 30, 
1997; 62 FR 64917, Dec. 9, 1997]

12.207 Contract type. 
Agencies shall use firm-fixed-price 

contracts or fixed-price contracts with 
economic price adjustment for the ac-
quisition of commercial items. Indefi-
nite-delivery contracts (see subpart 
16.5) may be used where the prices are 
established based on a firm-fixed-price 
or fixed-price with economic price ad-
justment. Use of any other contract 
type to acquire commercial items is 
prohibited.

12.208 Contract quality assurance. 
Contracts for commercial items shall 

rely on contractors’ existing quality 
assurance systems as a substitute for 
Government inspection and testing be-
fore tender for acceptance unless cus-
tomary market practices for the com-
mercial item being acquired include in-

process inspection. Any in-process in-
spection by the Government shall be 
conducted in a manner consistent with 
commercial practice.

12.209 Determination of price reason-
ableness. 

While the contracting officer must 
establish price reasonableness in ac-
cordance with 13.106–3, 14.408–2, or sub-
part 15.4, as applicable, the contracting 
officer should be aware of customary 
commercial terms and conditions when 
pricing commercial items. Commercial 
item prices are affected by factors that 
include, but are not limited to, speed of 
delivery, length and extent of war-
ranty, limitations of seller’s liability, 
quantities ordered, length of the per-
formance period, and specific perform-
ance requirements. The contracting of-
ficer must ensure that contract terms, 
conditions, and prices are commensu-
rate with the Government’s need. 

[66 FR 53484, Oct. 22, 2001]

12.210 Contract financing. 
Customary market practice for some 

commercial items may include buyer 
contract financing. The contracting of-
ficer may offer Government financing 
in accordance with the policies and 
procedures in part 32.

12.211 Technical data. 
Except as provided by agency-specific 

statutes, the Government shall acquire 
only the technical data and the rights 
in that data customarily provided to 
the public with a commercial item or 
process. The contracting officer shall 
presume that data delivered under a 
contract for commercial items was de-
veloped exclusively at private expense. 
When a contract for commercial items 
requires the delivery of technical data, 
the contracting officer shall include 
appropriate provisions and clauses de-
lineating the rights in the technical 
data in addenda to the solicitation and 
contract (see part 27 or agency FAR 
supplements).

12.212 Computer software. 
(a) Commercial computer software or 

commercial computer software docu-
mentation shall be acquired under li-
censes customarily provided to the 
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public to the extent such licenses are 
consistent with Federal law and other-
wise satisfy the Government’s needs. 
Generally, offerors and contractors 
shall not be required to— 

(1) Furnish technical information re-
lated to commercial computer software 
or commercial computer software doc-
umentation that is not customarily 
provided to the public; or 

(2) Relinquish to, or otherwise pro-
vide, the Government rights to use, 
modify, reproduce, release, perform, 
display, or disclose commercial com-
puter software or commercial com-
puter software documentation except 
as mutually agreed to by the parties. 

(b) With regard to commercial com-
puter software and commercial com-
puter software documentation, the 
Government shall have only those 
rights specified in the license con-
tained in any addendum to the con-
tract.

12.213 Other commercial practices. 
It is a common practice in the com-

mercial marketplace for both the 
buyer and seller to propose terms and 
conditions written from their par-
ticular perspectives. The terms and 
conditions prescribed in this part seek 
to balance the interests of both the 
buyer and seller. These terms and con-
ditions are generally appropriate for 
use in a wide range of acquisitions. 
However, market research may indi-
cate other commercial practices that 
are appropriate for the acquisition of 
the particular item. These practices 
should be considered for incorporation 
into the solicitation and contract if the 
contracting officer determines them 
appropriate in concluding a business 
arrangement satisfactory to both par-
ties and not otherwise precluded by law 
or Executive order. 

[62 FR 264, Jan. 2, 1997]

12.214 Cost Accounting Standards. 
Cost Accounting Standards (CAS) do 

not apply to contracts and sub-
contracts for the acquisition of com-
mercial items when these contracts 
and subcontracts are firm-fixed-price 
or fixed-price with economic price ad-
justment (provided that the price ad-
justment is not based on actual costs 
incurred). See 48 CFR 30.201–1 for CAS 

applicability to fixed-price with eco-
nomic price adjustment contracts and 
subcontracts for commercial items 
when the price adjustment is based on 
actual costs incurred. When CAS ap-
plies, the contracting officer shall in-
sert the appropriate provisions and 
clauses as prescribed in 48 CFR 30.201. 

[63 FR 9054, Feb. 23, 1998]

Subpart 12.3—Solicitation Provi-
sions and Contract Clauses 
for the Acquisition of Com-
mercial Items

12.300 Scope of subpart. 
This subpart establishes provisions 

and clauses to be used when acquiring 
commercial items.

12.301 Solicitation provisions and con-
tract clauses for the acquisition of 
commercial items. 

(a) In accordance with Section 8002 of 
Public Law 103–355 (41 U.S.C 264, note), 
contracts for the acquisition of com-
mercial items shall, to the maximum 
extent practicable, include only those 
clauses— 

(1) Required to implement provisions 
of law or executive orders applicable to 
the acquisition of commercial items; or 

(2) Determined to be consistent with 
customary commercial practice. 

(b) Insert the following provisions in 
solicitations for the acquisition of 
commercial items, and clauses in so-
licitations and contracts for the acqui-
sition of commercial items: 

(1) The provision at 52.212–1, Instruc-
tions to Offerors—Commercial Items. 
This provision provides a single, 
streamlined set of instructions to be 
used when soliciting offers for commer-
cial items and is incorporated in the 
solicitation by reference (see Block 
27a, SF 1449). The contracting officer 
may tailor these instructions or pro-
vide additional instructions tailored to 
the specific acquisition in accordance 
with 12.302. 

(2) The provision at 52.212–3, Offeror 
Representations and Certifications—Com-
mercial Items. This provision provides a 
single, consolidated list of certifi-
cations and representations for the ac-
quisition of commercial items and is 
attached to the solicitation for offerors 
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to complete and return with their 
offer. This provision may not be tai-
lored except in accordance with Sub-
part 1.4. Use the provision with its Al-
ternate I in solicitations issued by 
DoD, NASA, or the Coast Guard that 
are expected to exceed the threshold at 
4.601(a). Use the provision with its Al-
ternate II in solicitations for acquisi-
tions for which small disadvantaged 
business procurement mechanisms are 
authorized on a regional basis. 

(3) The clause at 52.212–4, Contract 
Terms and Conditions—Commercial 
Items. This clause includes terms and 
conditions which are, to the maximum 
extent practicable, consistent with cus-
tomary commercial practices and is in-
corporated in the solicitation and con-
tract by reference (see Block 27, SF 
1449). The contracting officer may tai-
lor this clause in accordance with 
12.302. 

(4) The clause at 52.212–5, Contract 
Terms and Conditions Required to Im-
plement Statutes or Executive Or-
ders—Commercial Items. This clause 
incorporates by reference only those 
clauses required to implement provi-
sions of law or executive orders appli-
cable to the acquisition of commercial 
items. The contracting officer shall at-
tach this clause to the solicitation and 
contract and, using the appropriate 
clause prescriptions, indicate which, if 
any, of the additional clauses cited in 
52.2125(b) or (c) are applicable to the 
specific acquisition. When cost infor-
mation is obtained pursuant to part 15 
to establish the reasonableness of 
prices for commercial items, the con-
tracting officer shall insert the clauses 
prescribed for this purpose in an adden-
dum to the solicitation and contract. 
This clause may not be tailored. Use 
the clause with its Alternate I when 
the head of the agency has waived the 
examination of records by the Comp-
troller General in accordance with 
25.1001. 

(c) When the use of evaluation fac-
tors is appropriate, the contracting of-
ficer may— 

(1) Insert the provision at 52.212–2, 
Evaluation— Commercial Items, in so-
licitations for commercial items (see 
12.602); or 

(2) Include a similar provision con-
taining all evaluation factors required 

by section 13.106, subpart 14.2 or sub-
part 15.3, as an addendum (see 
12.302(d)). 

(d) Use of required provisions and 
clauses. Notwithstanding prescriptions 
contained elsewhere in the FAR, when 
acquiring commercial items, con-
tracting officers shall be required to 
use only those provisions and clauses 
prescribed in this part. The provisions 
and clauses prescribed in this part 
shall be revised, as necessary, to reflect 
the applicability of statutes and execu-
tive orders to the acquisition of com-
mercial items. 

(e) Discretionary use of FAR provisions 
and clauses. The contracting officer 
may include in solicitations and con-
tracts by addendum other FAR provi-
sions and clauses when their use is con-
sistent with the limitations contained 
in 12.302. For example: 

(1) The contracting officer may in-
clude appropriate clauses when an in-
definite-delivery type of contract will 
be used. The clauses prescribed at 
16.506 may be used for this purpose. 

(2) The contracting officer may in-
clude appropriate provisions and 
clauses when the use of options is in 
the Government’s interest. The provi-
sions and clauses prescribed in 17.208 
may be used for this purpose. If the 
provision at 52.212–2 is used, paragraph 
(b) provides for the evaluation of op-
tions. 

(3) The contracting officer may use 
the provisions and clauses contained in 
part 23 regarding the use of recovered 
material when appropriate for the item 
being acquired. 

(f) Agencies may supplement the pro-
visions and clauses prescribed in this 
part (to require use of additional provi-
sions and clauses) only as necessary to 
reflect agency unique statutes applica-
ble to the acquisition of commercial 
items or as may be approved by the 
agency senior procurement executive, 
or the individual responsible for rep-
resenting the agency on the FAR Coun-
cil, without power of delegation. 

[60 FR 48241, Sept. 18, 1995, as amended at 61 
FR 39192, July 26, 1996; 61 FR 67430, Dec. 20, 
1996; 62 FR 51270, Sept. 30, 1997; 62 FR 64917, 
Dec. 9, 1997; 63 FR 35720, June 30, 1998; 63 FR 
52427, Sept. 30, 1998; 63 FR 70267, Dec. 18, 1998; 
64 FR 32748, June 17, 1999; 64 FR 72418, Dec. 
27, 1999; 67 FR 6120, Feb. 8, 2002; 67 FR 13065, 
Mar. 20, 2002; 67 FR 21538, Apr. 30, 2002]
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12.302 Tailoring of provisions and 
clauses for the acquisition of com-
mercial items. 

(a) General. The provisions and 
clauses established in this subpart are 
intended to address, to the maximum 
extent practicable, commercial market 
practices for a wide range of potential 
Government acquisitions of commer-
cial items. However, because of the 
broad range of commercial items ac-
quired by the Government, variations 
in commercial practices, and the rel-
ative volume of the Government’s ac-
quisitions in the specific market, con-
tracting officers may, within the limi-
tations of this subpart, and after con-
ducting appropriate market research, 
tailor the provision at 52.212–1, Instruc-
tions to Offerors-Commercial Items, 
and the clause at 52.212–4, Contract 
Terms and Conditions-Commercial 
Items, to adapt to the market condi-
tions for each acquisition. 

(b) Tailoring 52.212–4, Contract Terms 
and Conditions—Commercial Items. The 
following paragraphs of the clause at 
52.212–4, Contract Terms and Condi-
tions—Commercial Items, implement 
statutory requirements and shall not 
be tailored— 

(1) Assignments; 
(2) Disputes; 
(3) Payment (except as provided in 

subpart 32.11); 
(4) Invoice; 
(5) Other compliances; and 
(6) Compliance with laws unique to 

Government contracts. 
(c) Tailoring inconsistent with cus-

tomary commercial practice. The con-
tracting officer shall not tailor any 
clause or otherwise include any addi-
tional terms or conditions in a solicita-
tion or contract for commercial items 
in a manner that is inconsistent with 
customary commercial practice for the 
item being acquired unless a waiver is 
approved in accordance with agency 
procedures. The request for waiver 
must describe the customary commer-
cial practice found in the marketplace, 
support the need to include a term or 
condition that is inconsistent with 
that practice and include a determina-
tion that use of the customary com-
mercial practice is inconsistent with 
the needs of the Government. A waiver 
may be requested for an individual or 

class of contracts for that specific 
item. 

(d) Tailoring shall be by addenda to 
the solicitation and contract. The con-
tracting officer shall indicate in Block 
27a of the SF 1449 if addenda are at-
tached. These addenda may include, for 
example, a continuation of the sched-
ule of supplies/services to be acquired 
from blocks 18 through 21 of the SF 
1449; a continuation of the description 
of the supplies/services being acquired; 
further elaboration of any other 
item(s) on the SF 1449; any other terms 
or conditions necessary for the per-
formance of the proposed contract 
(such as options, ordering procedures 
for indefinite-delivery type contracts, 
warranties, contract financing arrange-
ments, etc.). 

[60 FR 48241, Sept. 18, 1995, as amended at 61 
FR 45772, Aug. 29, 1996; 61 FR 67430, Dec. 20, 
1996; 62 FR 264, Jan. 2, 1997]

12.303 Contract format. 

Solicitations and contracts for the 
acquisition of commercial items pre-
pared using this part 12 shall be assem-
bled, to the maximum extent prac-
ticable, using the following format: 

(a) Standard Form (SF) 1449; 
(b) Continuation of any block from 

SF 1449, such as— 
(1) Block 10 if a price evaluation ad-

justment for small disadvantaged busi-
ness concerns is applicable (the con-
tracting officer shall indicate the per-
centage(s) and applicable line item(s)), 
if an incentive subcontracting clause is 
used (the contracting officer shall indi-
cate the applicable percentage), or if 
set aside for emerging small busi-
nesses, or set-aside for very small busi-
ness concerns; 

(2) Block 18B for remittance address; 
(3) Block 19 for contract line item 

numbers; 
(4) Block 20 for schedule of supplies/

services; or 
(5) Block 25 for accounting data; 
(c) Contract clauses— 
(1) 52.212–4, Contract Terms and Con-

ditions—Commercial Items, by ref-
erence (see SF 1449, Block 27a); 

(2) Any addendum to 52.212–4; and 
(3) 52.212–5, Contract Terms and Con-

ditions Required to Implement Stat-
utes and Executive Orders; 
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(d) Any contract documents, exhibits 
or attachments; and 

(e) Solicitation provisions— 
(1) 52.212–1, Instructions to Offerors—

Commercial Items, by reference (see 
SF 1449, Block 27a); 

(2) Any addendum to 52.212–1; 
(3) 52.212–2, Evaluation—Commercial 

Items, or other description of evalua-
tion factors for award, if used; and 

(4) 52.212–3, Offeror Representations 
and Certifications—Commercial Items. 

[60 FR 48241, Sept. 18, 1995; 60 FR 54817, Oct. 
26, 1995; 61 FR 67430, Dec. 20, 1996; 63 FR 35720, 
June 30, 1997; 63 FR 36121, July 1, 1998; 64 FR 
10536, Mar. 4, 1999]

Subpart 12.4—Unique Require-
ments Regarding Terms and 
Conditions for Commercial 
Items

12.401 General. 
This subpart provides— 
(a) Guidance regarding tailoring of 

the paragraphs in the clause at 52.212–
4, Contract Terms and Conditions—
Commercial Items, when the para-
graphs do not reflect the customary 
practice for a particular market; and 

(b) Guidance on the administration of 
contracts for commercial items in 
those areas where the terms and condi-
tions in 52.212–4 differ substantially 
from those contained elsewhere in the 
FAR.

12.402 Acceptance. 
(a) The acceptance paragraph in 

52.212–4 is based upon the assumption 
that the Government will rely on the 
contractor’s assurances that the com-
mercial item tendered for acceptance 
conforms to the contract requirements. 
The Government inspection of com-
mercial items will not prejudice its 
other rights under the acceptance para-
graph. Additionally, although the para-
graph does not address the issue of re-
jection, the Government always has 
the right to refuse acceptance of non-
conforming items. This paragraph is 
generally appropriate when the Gov-
ernment is acquiring noncomplex com-
mercial items. 

(b) Other acceptance procedures may 
be more appropriate for the acquisition 
of complex commercial items or com-

mercial items used in critical applica-
tions. In such cases, the contracting of-
ficer shall include alternative inspec-
tion procedure(s) in an addendum and 
ensure these procedures and the 
postaward remedies adequately protect 
the interests of the Government. The 
contracting officer must carefully ex-
amine the terms and conditions of any 
express warranty with regard to the ef-
fect it may have on the Government’s 
available postaward remedies (see 
12.404). 

(c) The acquisition of commercial 
items under other circumstances such 
as on an ‘‘as is’’ basis may also require 
acceptance procedures different from 
those contained in 52.212–4. The con-
tracting officer should consider the ef-
fect the specific circumstances will 
have on the acceptance paragraph as 
well as other paragraphs of the clause.

12.403 Termination. 

(a) General. The clause at 52.212–4 per-
mits the Government to terminate a 
contract for commercial items either 
for the convenience of the Government 
or for cause. However, the paragraphs 
in 52.212–4 entitled ‘‘Termination for 
the Government’s Convenience’’ and 
‘‘Termination for Cause’’ contain con-
cepts which differ from those contained 
in the termination clauses prescribed 
in part 49. Consequently, the require-
ments of part 49 do not apply when ter-
minating contracts for commercial 
items and contracting officers shall 
follow the procedures in this section. 
Contracting officers may continue to 
use part 49 as guidance to the extent 
that part 49 does not conflict with this 
section and the language of the termi-
nation paragraphs in 52.212–4. 

(b) Policy. The contracting officer 
should exercise the Government’s right 
to terminate a contract for commercial 
items either for convenience or for 
cause only when such a termination 
would be in the best interests of the 
Government. The contracting officer 
should consult with counsel prior to 
terminating for cause. 

(c) Termination for cause. (1) The para-
graph in 52.2124 entitled ‘‘Excusable 
Delay’’ requires contractors notify the 
contracting officer as soon as possible 
after commencement of any excusable 
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delay. In most situations, this require-
ment should eliminate the need for a 
show cause notice prior to terminating 
a contract. The contracting officer 
shall send a cure notice prior to termi-
nating a contract for a reason other 
than late delivery. 

(2) The Government’s rights after a 
termination for cause shall include all 
the remedies available to any buyer in 
the marketplace. The Government’s 
preferred remedy will be to acquire 
similar items from another contractor 
and to charge the defaulted contractor 
with any excess reprocurement costs 
together with any incidental or con-
sequential damages incurred because of 
the termination. 

(3) When a termination for cause is 
appropriate, the contracting officer 
shall send the contractor a written no-
tification regarding the termination. 
At a minimum, this notification 
shall— 

(i) Indicate the contract is termi-
nated for cause; 

(ii) Specify the reasons for the termi-
nation; 

(iii) Indicate which remedies the 
Government intends to seek or provide 
a date by which the Government will 
inform the contractor of the remedy; 
and 

(iv) State that the notice constitutes 
a final decision of the contracting offi-
cer and that the contractor has the 
right to appeal under the Disputes 
clause (see 33.211). 

(d) Termination for the Government’s 
convenience. (1) When the contracting 
officer terminates a contract for com-
mercial items for the Government’s 
convenience, the contractor shall be 
paid— 

(i) The percentage of the contract 
price reflecting the percentage of the 
work performed prior to the notice of 
the termination, and 

(ii) Any charges the contractor can 
demonstrate directly resulted from the 
termination. The contractor may dem-
onstrate such charges using its stand-
ard record keeping system and is not 
required to comply with the cost ac-
counting standards or the contract 
cost principles in part 31. The Govern-
ment does not have any right to audit 
the contractor’s records solely because 
of the termination for convenience. 

(2) Generally, the parties should mu-
tually agree upon the requirements of 
the termination proposal. The parties 
must balance the Government’s need to 
obtain sufficient documentation to 
support payment to the contractor 
against the goal of having a simple and 
expeditious settlement.

12.404 Warranties. 

(a) Implied warranties. The Govern-
ment’s post award rights contained in 
52.212–4 are the implied warranty of 
merchantability, the implied warranty 
of fitness for particular purpose and 
the remedies contained in the accept-
ance paragraph. 

(1) The implied warranty of 
merchantability provides that an item 
is reasonably fit for the ordinary pur-
poses for which such items are used. 
The items must be of at least average, 
fair or medium-grade quality and must 
be comparable in quality to those that 
will pass without objection in the trade 
or market for items of the same de-
scription. 

(2) The implied warranty of fitness 
for a particular purpose provides that 
an item is fit for use for the particular 
purpose for which the Government will 
use the items. The Government can 
rely upon an implied warranty of fit-
ness for particular purpose when— 

(i) The seller knows the particular 
purpose for which the Government in-
tends to use the item; and 

(ii) The Government relied upon the 
contractor’s skill and judgment that 
the item would be appropriate for that 
particular purpose. 

(3) Contracting officers should con-
sult with legal counsel prior to assert-
ing any claim for a breach of an im-
plied warranty. 

(b) Express warranties. The Federal 
Acquisition Streamlining Act of 1994 
(41 U.S.C. 264 note) requires con-
tracting officers to take advantage of 
commercial warranties. To the max-
imum extent practicable, solicitations 
for commercial items shall require 
offerors to offer the Government at 
least the same warranty terms, includ-
ing offers of extended warranties, of-
fered to the general public in cus-
tomary commercial practice. Solicita-
tions may specify minimum warranty 
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terms, such as minimum duration, ap-
propriate for the Government’s in-
tended use of the item. 

(1) Any express warranty the Govern-
ment intends to rely upon must meet 
the needs of the Government. The con-
tracting officer should analyze any 
commercial warranty to determine if— 

(i) The warranty is adequate to pro-
tect the needs of the Government, e.g., 
items covered by the warranty and 
length of warranty; 

(ii) The terms allow the Government 
effective postaward administration of 
the warranty to include the identifica-
tion of warranted items, procedures for 
the return of warranted items to the 
contractor for repair or replacement, 
and collection of product performance 
information; and 

(iii) The warranty is cost-effective. 
(2) In some markets, it may be cus-

tomary commercial practice for con-
tractors to exclude or limit the implied 
warranties contained in 52.212–4 in the 
provisions of an express warranty. In 
such cases, the contracting officer 
shall ensure that the express warranty 
provides for the repair or replacement 
of defective items discovered within a 
reasonable period of time after accept-
ance. 

(3) Express warranties shall be in-
cluded in the contract by addendum 
(see 12.302).

Subpart 12.5—Applicability of 
Certain Laws to the Acquisi-
tion of Commercial Items

12.500 Scope of subpart. 
As required by Section 34 of the Of-

fice of Federal Procurement Policy Act 
(41 U.S.C. 430), this subpart lists provi-
sions of laws that are not applicable to 
contracts for the acquisition of com-
mercial items, or are not applicable to 
subcontracts, at any tier, for the acqui-
sition of a commercial item. This sub-
part also lists provisions of law that 
have been amended to eliminate or 
modify their applicability to either 
contracts or subcontracts for the ac-
quisition of commercial items.

12.501 Applicability. 
(a) This subpart applies to any con-

tract or subcontract at any tier for the 
acquisition of commercial items. 

(b) Nothing in this subpart shall be 
construed to authorize the waiver of 
any provision of law with respect to 
any subcontract if the prime con-
tractor is reselling or distributing com-
mercial items of another contractor 
without adding value. This limitation 
is intended to preclude establishment 
of unusual contractual arrangements 
solely for the purpose of Government 
sales. 

(c) For purposes of this subpart, con-
tractors awarded subcontracts under 
subpart 19.8, Contracting with the 
Small Business Administration (the 
8(a) Program), shall be considered 
prime contractors.

12.502 Procedures. 

(a) The FAR prescription for the pro-
vision or clause for each of the laws 
listed in 12.503 has been revised in the 
appropriate part to reflect its proper 
application to prime contracts for the 
acquisition of commercial items. 

(b) For subcontracts for the acquisi-
tion of commercial items or commer-
cial components, the clauses at 52.212–
5, Contract Terms and Conditions Re-
quired to Implement Statutes or Exec-
utive Orders—Commercial Items, and 
52.244–6, Subcontracts for Commercial 
Items and Commercial Components, re-
flect the applicability of the laws listed 
in 12.504 by identifying the only provi-
sions and clauses that are required to 
be included in a subcontract at any tier 
for the acquisition of commercial 
items or commercial components.

12.503 Applicability of certain laws to 
Executive agency contracts for the 
acquisition of commercial items. 

(a) The following laws are not appli-
cable to Executive agency contracts for 
the acquisition of commercial items: 

(1) 41 U.S.C. 43, Walsh-Healey Act 
(see subpart 22.6). 

(2) 41 U.S.C. 254(a) and 10 U.S.C. 
2306(b), Contingent Fees (see 3.404). 

(3) 41 U.S.C. 416(a)(6), Minimum Re-
sponse Time for Offers under Office of 
Federal Procurement Policy Act (see 
5.203). 

(4) 41 U.S.C. 701, et seq., Drug-Free 
Workplace Act of 1988 (see 23.501). 

(5) 31 U.S.C. 1354(a), Limitation on 
use of appropriated funds for contracts
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with entities not meeting veterans em-
ployment reporting requirements (see 
22.1302). 

(b) Certain requirements of the fol-
lowing laws are not applicable to exec-
utive agency contracts for the acquisi-
tion of commercial items: 

(1) 40 U.S.C. 327 et seq., Requirement 
for a certificate and clause under the 
Contract Work Hours and Safety 
Standards Act (see 22.305). 

(2) 41 U.S.C. 57(a) and (b), and 58, Re-
quirement for a clause and certain 
other requirements related to the Anti-
Kickback Act of 1986 (see 3.502). 

(3) 49 U.S.C. 40118, Requirement for a 
clause under the Fly American provi-
sions (see 47.405). 

(c) The applicability of the following 
laws have been modified in regards to 
Executive agency contracts for the ac-
quisition of commercial items: 

(1) 41 U.S.C. 253g and 10 U.S.C. 2402, 
Prohibition on Limiting Subcontractor 
Direct Sales to the United States (see 
3.503). 

(2) 41 U.S.C. 254(d) and 10 U.S.C. 2306a, 
Truth in Negotiations Act (see 15.403). 

(3) 41 U.S.C. 422, Cost Accounting 
Standards (see 48 CFR chapter 99) (see 
12.214). 

[60 FR 48241, Sept. 18, 1995, as amended at 61 
FR 67418, Dec. 20, 1996; 62 FR 232, 236, Jan. 2, 
1997; 62 FR 10710, Mar. 10, 1997; 62 FR 51270, 
Sept. 30, 1997; 64 FR 10532, Mar. 4, 1999; 64 FR 
72416, Dec. 27, 1999; 66 FR 53488, Oct. 22, 2001]

12.504 Applicability of certain laws to 
subcontracts for the acquisition of 
commercial items. 

(a) The following laws are not appli-
cable to subcontracts at any tier for 
the acquisition of commercial items or 
commercial components at any tier: 

(1) 15 U.S.C. 644(d), Requirements rel-
ative to labor surplus areas under the 
Small Business Act (see subpart 19.2). 

(2) 31 U.S.C. 1352, Limitation on Pay-
ments to Influence Certain Federal 
Transactions (see subpart 3.8). 

(3) 41 U.S.C. 43, Walsh-Healey Act 
(see subpart 22.6). 

(4) 41 U.S.C. 253d, Validation of Pro-
prietary Data Restrictions (see subpart 
27.4). 

(5) 41 U.S.C. 254(a) and 10 U.S.C. 
2306(b), Contingent Fees (see subpart 
3.4). 

(6) 41 U.S.C. 254d(c) and 10 U.S.C. 
2313(c), Examination of Records of Con-
tractor, when a subcontractor is not 
required to provide cost or pricing data 
(15.209(b)). 

(7) 41 U.S.C. 416(a)(6), Minimum Re-
sponse Time for Offers under Office of 
Federal Procurement Policy Act (see 
subpart 5.2). 

(8) 41 U.S.C. 418a, Rights in Technical 
Data (see subpart 27.4). 

(9) 41 U.S.C. 701, et seq., Drug-Free 
Workplace Act of 1988 (see subpart 
23.5). 

(10 46 U.S.C. 1241(b), Transportation 
in American Vessels of Government 
Personnel and Certain Cargo (see sub-
part 47.5) (inapplicability effective May 
1, 1996). 

(11) 49 U.S.C. 40118, Fly American 
provisions (see subpart 47.4). 

(b) The requirements for a certificate 
and clause under the Contract Work 
Hours and Safety Standards Act, 40 
U.S.C. 327, et seq., (see Subpart 22.3) are 
not applicable to subcontracts at any 
tier for the acquisition of commercial 
items or commercial components. 

(c) The applicability of the following 
laws have been modified in regards to 
subcontracts at any tier for the acqui-
sition of commercial items or commer-
cial components: 

(1) 41 U.S.C. 253g and 10 U.S.C. 2402, 
Prohibition on Limiting Subcontractor 
Direct Sales to the United States (see 
subpart 3.5). 

(2) 41 U.S.C. 254(d) and 10 U.S.C. 2306a, 
Truth in Negotiations Act (see subpart 
15.4). 

(3) 41 U.S.C. 422, Cost Accounting 
Standards (48 CFR chapter 99) (see 
12.214). 

[60 FR 48241, Sept. 18, 1996 as amended at 61 
FR 67418, Dec. 20, 1996; 62 FR 232, 236, Jan. 2, 
1997; 62 FR 51270, Sept. 30, 1997; 64 FR 72416, 
72418, Dec. 27, 1999; 65 FR 46069, July 26, 2000]

Subpart 12.6—Streamlined Proce-
dures for Evaluation and So-
licitation for Commercial 
Items

12.601 General. 
This subpart provides optional proce-

dures for— 
(a) Streamlined evaluation of offers 

for commercial items; and 
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(b) Streamlined solicitation of offers 
for commercial items for use where ap-
propriate. 

These procedures are intended to 
simplify the process of preparing and 
issuing solicitations, and evaluating of-
fers for commercial items consistent 
with customary commercial practices.

12.602 Streamlined evaluation of of-
fers. 

(a) When evaluation factors are used, 
the contracting officer may insert a 
provision substantially the same as the 
provision at 52.212–2, Evaluation—Com-
mercial Items, in solicitations for com-
mercial items or comply with the pro-
cedures in 13.106 if the acquisition is 
being made using simplified acquisi-
tion procedures. When the provision at 
52.212–2 is used, paragraph (a) of the 
provision shall be tailored to the spe-
cific acquisition to describe the evalua-
tion factors and relative importance of 
those factors. However, when using the 
simplified acquisition procedures in 
part 13, contracting officers are not re-
quired to describe the relative impor-
tance of evaluation factors. 

(b) Offers shall be evaluated in ac-
cordance with the criteria contained in 
the solicitation. For many commercial 
items, the criteria need not be more de-
tailed than technical (capability of the 
item offered to meet the agency need), 
price and past performance. Technical 
capability may be evaluated by how 
well the proposed products meet the 
Government requirement instead of 
predetermined subfactors. Solicita-
tions for commercial items do not have 
to contain subfactors for technical ca-
pability when the solicitation ade-
quately describes the item’s intended 
use. A technical evaluation would nor-
mally include examination of such 
things as product literature, product 
samples (if requested), technical fea-
tures and warranty provisions. Past 
performance shall be evaluated in ac-
cordance with the procedures in sec-
tion 13.106 or subpart 15.3, as applica-
ble. The contracting officer shall en-
sure the instructions provided in the 
provision at 52.212–1, Instructions to 
Offerors—Commercial Items, and the 
evaluation criteria provided in the pro-
vision at 52.212–2, Evaluation—Com-
mercial Items, are in agreement. 

(c) Select the offer that is most ad-
vantageous to the Government based 
on the factors contained in the solici-
tation. Fully document the rationale 
for selection of the successful offeror 
including discussion of any tradeoffs 
considered. 

[60 FR 48241, Sept. 18, 1995, as amended at 61 
FR 39192, July 26, 1996; 62 FR 264, Jan. 2, 1997; 
62 FR 51270, Sept. 30, 1997; 62 FR 64917, Dec. 
9, 1997]

12.603 Streamlined solicitation for 
commercial items. 

(a) When a written solicitation will 
be issued, the contracting officer may 
use the following procedure to reduce 
the time required to solicit and award 
contracts for the acquisition of com-
mercial items. This procedure com-
bines the synopsis required by 5.203 and 
the issuance of the solicitation into a 
single document. Section 5.207 limits 
descriptions in the CBD to 12,000 tex-
tual characters (approximately 31⁄2 sin-
gle-spaced pages). 

(b) When using the combined syn-
opsis/solicitation procedure, the SF 
1449 is not used for issuing the solicita-
tion. 

(c) To use these procedures, the con-
tracting officer shall— 

(1) Prepare the synopsis as described 
at 5.207 for items 1–16. 

(2) In item 17, Description, include 
the following additional information: 

(i) The following statement:

This is a combined synopsis/solicitation for 
commercial items prepared in accordance 
with the format in FAR Subpart 12.6, as sup-
plemented with additional information in-
cluded in this notice. This announcement 
constitutes the only solicitation; proposals 
are being requested and a written solicita-
tion will not be issued.

(ii) The solicitation number and a 
statement that the solicitation is 
issued as an invitation to bid (IFB), re-
quest for quotation (RFQ) or request 
for proposal (RFP). 

(iii) A statement that the solicita-
tion document and incorporated provi-
sions and clauses are those in effect 
through Federal Acquisition Circular 
lll. 

(iv) A notice regarding any set-aside 
and the associated NAICS code and 
small business size standard. Also in-
clude a statement regarding the Small 
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Business Competitiveness Demonstra-
tion Program, if applicable. 

(v) A list of contract line item num-
ber(s) and items, quantities and units 
of measure, (including option(s), if ap-
plicable). 

(vi) Description of requirements for 
the items to be acquired. 

(vii) Date(s) and place(s) of delivery 
and acceptance and FOB point. 

(viii) A statement that the provision 
at 52.212–1, Instructions to Offerors—
Commercial, applies to this acquisition 
and a statement regarding any addenda 
to the provision. 

(ix) A statement regarding the appli-
cability of the provision at 52.212–2, 
Evaluation—Commercial Items, if 
used, and the specific evaluation cri-
teria to be included in paragraph (a) of 
that provision. If this provision is not 
used, describe the evaluation proce-
dures to be used. 

(x) A statement advising offerors to 
include a completed copy of the provi-
sion at 52.212–3, Offeror Representa-
tions and Certifications—Commercial 
Items, with its offer. 

(xi) A statement that the clause at 
52.212–4, Contract Terms and Condi-
tions—Commercial Items, applies to 
this acquisition and a statement re-
garding any addenda to the clause. 

(xii) A statement that the clause at 
52.212–5, Contract Terms and Condi-
tions Required To Implement Statutes 
Or Executive Orders—Commercial 
Items, applies to this acquisition and a 
statement regarding which, if any, of 
the additional FAR clauses cited in the 

clause are applicable to the acquisi-
tion. 

(xiii) A statement regarding any ad-
ditional contract requirement(s) or 
terms and conditions (such as contract 
financing arrangements or warranty 
requirements) determined by the con-
tracting officer to be necessary for this 
acquisition and consistent with cus-
tomary commercial practices. 

(xiv) A statement regarding the De-
fense Priorities and Allocations Sys-
tem (DPAS) and assigned rating, if ap-
plicable. 

(xv) A statement regarding any appli-
cable Numbered Notes. 

(xvi) The date, time and place offers 
are due. 

(xvii) The name and telephone num-
ber of the individual to contact for in-
formation regarding the solicitation. 

(3) Allow response time for receipt of 
offers as follows: 

(i) Because the synopsis and solicita-
tion are contained in a single docu-
ment, it is not necessary to publicize a 
separate synopsis 15 days before the 
issuance of the solicitation. 

(ii) When using the combined syn-
opsis and solicitation, contracting offi-
cers must establish a response time in 
accordance with 5.203(b) (but see 
5.203(h)). 

(4) Publicize amendments to solicita-
tions in the same manner as the initial 
synopsis and solicitation. 

[60 FR 48241, Sept. 18, 1995, as amended at 61 
FR 41469, Aug. 8, 1996; 62 FR 264, Jan. 2, 1997; 
65 FR 46056, July 26, 2000; 66 FR 27413, May 16, 
2001]
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