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early production units, the contracting 
officer must modify the clause at 
52.248–1, Value Engineering, by— 

(1) Revising paragraph (i)(3)(i) of the 
clause by substituting ‘‘a number equal 
to the quantity required to be delivered 
over a period of between 36 and 60 con-
secutive months (set at the discretion 
of the Contracting Officer for each 
VECP) that spans the highest planned 
production, based on planning and pro-
gramming or production documenta-
tion at the time the VECP is accept-
ed;’’ for ‘‘the number of future contract 
units scheduled for delivery during the 
sharing period;’’ and 

(2) Revising the first sentence under 
paragraph (3) of the definition of ‘‘ac-
quisition savings’’ by substituting ‘‘a 
number equal to the quantity to be de-
livered over a period of between 36 and 
60 consecutive months (set at the dis-
cretion of the Contracting Officer for 
each VECP) that spans the highest 
planned production, based on planning 
and programming or production docu-
mentation at the time the VECP is ac-
cepted.’’ for ‘‘the number of future con-
tract units in the sharing base.’’

(h) Extended production period solicita-
tions and contracts. In solicitations and 
contracts for items requiring an ex-
tended period for production (e.g., ship 
construction, major system acquisi-
tion), if agency procedures prescribe 
sharing of future contract savings on 
all units to be delivered under con-
tracts awarded during the sharing pe-
riod (see 48.104–1(c)), the contracting 
officer must modify the clause at 
52.248–1, Value Engineering, by revising 
paragraph (i)(3)(i) of the clause and the 
first sentence under paragraph (3) of 
the definition of ‘‘acquisition savings’’ 
by substituting ‘‘under contracts 
awarded during the sharing period’’ for 
‘‘during the sharing period.’’

[48 FR 42443, Sept. 19, 1983, as amended at 54 
FR 5057, Jan. 31, 1989; 55 FR 3887, Feb. 5, 1990; 
64 FR 51848, Sept. 24, 1999]

48.202 Clause for construction con-
tracts. 

The contracting officer shall insert 
the clause at 52.248–3, Value Engineer-
ing—Construction, in construction so-
licitations and contracts when the con-
tract amount is estimated to be 
$100,000 or more, unless an incentive 

contract is contemplated. The con-
tracting officer may include the clause 
in contracts of lesser value if the con-
tracting officer sees a potential for sig-
nificant savings. The contracting offi-
cer shall not include the clause in in-
centive-type construction contracts. If 
the head of the contracting activity de-
termines that the cost of computing 
and tracking collateral savings for a 
contract will exceed the benefits to be 
derived, the contracting officer shall 
use the clause with its Alternate I.

PART 49—TERMINATION OF 
CONTRACTS
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AUTHORITY: 40 U.S.C. 486(c); 10 U.S.C. Chap-
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SOURCE: 48 FR 42447, Sept. 19, 1983, unless 
otherwise noted.
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49.000 Scope of part. 
This part establishes policies and 

procedures relating to the complete or 
partial termination of contracts for the 
convenience of the Government or for 
default. It prescribes contract clauses 
relating to termination and excusable 
delay and includes instructions for 
using termination and settlement 
forms.

49.001 Definitions. 
As used in this part— 
Other work means any current or 

scheduled work of the contractor, 
whether Government or commercial, 
other than work related to the termi-
nated contract. 

Settlement agreement means a written 
agreement in the form of a contract 
modification settling all or a severable 
portion of a settlement proposal. 

Settlement proposal means a proposal 
for effecting settlement of a contract 
terminated in whole or in part, sub-
mitted by a contractor or subcon-
tractor in the form, and supported by 
the data, required by this part. A set-
tlement proposal is included within the 
generic meaning of the word claim 
under false claims acts (see 18 U.S.C. 
287 and 31 U.S.C. 3729). 

Termination inventory means the same 
as the language in 45.601. 

Unsettled contract change means any 
contract change or contract term for 
which a definitive modification is re-
quired but has not been executed. 

[48 FR 42443, Sept. 19, 1983, as amended at 51 
FR 2666, Jan. 17, 1986; 66 FR 2134, Jan. 10, 
2001; 67 FR 43514, June 27, 2002]

49.002 Applicability. 
(a) This part applies to contracts 

that provide for termination for the 
convenience of the Government or for 
the default of the contractor (see also 
13.302–4). 

(b) Contractors shall use this part, 
unless inappropriate, to settle sub-
contracts terminated as a result of 
modification of prime contracts. The 
contracting officer shall use this part 
as a guide in evaluating settlements of 
subcontracts terminated for the con-
venience of a contractor whenever the 
settlement will be the basis of a pro-
posal for reimbursement from the Gov-

ernment under a cost-reimbursement 
contract. 

(c) The contracting officer may use 
this part in determining an equitable 
adjustment resulting from a modifica-
tion under the Changes clause of any 
contract, except cost-reimbursement 
contracts. 

(d) When action to be taken or au-
thority to be exercised under this part 
depends upon the amount of the settle-
ment proposal, that amount shall be 
determined by deducting from the 
gross settlement proposed the amounts 
payable for completed articles or work 
at the contract price and amounts for 
the settlement of subcontractor settle-
ment proposals. Credits for retention 
or other disposal of termination inven-
tory and amounts for advance or par-
tial payments shall not be deducted. 

[48 FR 42447, Sept. 19, 1983, as amended at 62 
FR 64927, Dec. 9, 1997]

Subpart 49.1—General Principles
49.100 Scope of subpart. 

(a) This subpart deals with— 
(1) The authority and responsibility 

of contracting officers to terminate 
contracts in whole or in part for the 
convenience of the Government or for 
default; 

(2) Duties of the contractor and the 
contracting officer after issuance of 
the notice of termination; 

(3) General procedures for the settle-
ment of terminated contracts; and 

(4) Settlement agreements. 
(b) Additional principles applicable 

to the termination for convenience and 
settlement of fixed-price and cost-re-
imbursement contracts are included in 
subparts 49.2 and 49.3. Additional prin-
ciples applicable to the termination of 
contracts for default are included in 
subpart 49.4.

49.101 Authorities and responsibil-
ities. 

(a) The termination clauses or other 
contract clauses authorize contracting 
officers to terminate contracts for con-
venience, or for default, and to enter 
into settlement agreements under this 
regulation. 

(b) The contracting officer shall ter-
minate contracts, whether for default 
or convenience, only when it is in the 
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Government’s interest. The con-
tracting officer shall effect a no-cost 
settlement instead of issuing a termi-
nation notice when (1) it is known that 
the contractor will accept one, (2) Gov-
ernment property was not furnished, 
and (3) there are no outstanding pay-
ments, debts due the Government, or 
other contractor obligations. 

(c) When the price of the undelivered 
balance of the contract is less than 
$5,000, the contract should not nor-
mally be terminated for convenience 
but should be permitted to run to com-
pletion. 

(d) After the contracting officer 
issues a notice of termination, the ter-
mination contracting officer (TCO) is 
responsible for negotiating any settle-
ment with the contractor, including a 
no-cost settlement if appropriate. 
Auditors and TCO’s shall promptly 
schedule and complete audit reviews 
and negotiations, giving particular at-
tention to the need for timely action 
on all settlements involving small 
business concerns. 

(e) If the same item is under contract 
with both large and small business con-
cerns and it is necessary to terminate 
for convenience part of the units still 
to be delivered, preference shall be 
given to the continuing performance of 
small business contracts over large 
business contracts unless the chief of 
the contracting office determines that 
this is not in the Government’s inter-
est. 

(f) The contracting officer is respon-
sible for the release of excess funds re-
sulting from the termination unless 
this responsibility is specifically dele-
gated to the TCO. 

[48 FR 42447, Sept. 19, 1983, as amended at 55 
FR 52797, Dec. 21, 1990; 56 FR 67134, Dec. 27, 
1991]

49.102 Notice of termination. 
(a) General. The contracting officer 

shall terminate contracts for conven-
ience or default only by a written no-
tice to the contractor (see 49.601). When 
the notice is mailed, it shall be sent by 
certified mail, return receipt re-
quested. When the contracting office 
arranges for hand delivery of the no-
tice, a written acknowledgment shall 
be obtained from the contractor. The 
notice shall state— 

(1) That the contract is being termi-
nated for the convenience of the Gov-
ernment (or for default) under the con-
tract clause authorizing the termi-
nation; 

(2) The effective date of termination; 
(3) The extent of termination; 
(4) Any special instructions; and 
(5) The steps the contractor should 

take to minimize the impact on per-
sonnel if the termination, together 
with all other outstanding termi-
nations, will result in a significant re-
duction in the contractor’s work force 
(see paragraph (g) of the notice in 
49.601–2). If the termination notice is 
by telegram, include these steps in the 
confirming letter or modification. 

(b) Distribution of copies. The con-
tracting officer shall simultaneously 
send the termination notice to the con-
tractor, and a copy to the contract ad-
ministration office and to any known 
assignee, guarantor, or surety of the 
contractor. 

(c) Amendment of termination notice. 
The contracting officer may amend a 
termination notice to— 

(1) Correct nonsubstantive mistakes 
in the notice; 

(2) Add supplemental data or instruc-
tions; or 

(3) Rescind the notice if it is deter-
mined that items terminated had been 
completed or shipped before the con-
tractor’s receipt of the notice. 

(d) Reinstatement of terminated con-
tracts. Upon written consent of the con-
tractor, the contracting office may re-
instate the terminated portion of a 
contract in whole or in part by amend-
ing the notice of termination if it has 
been determined in writing that— 

(1) Circumstances clearly indicate a 
requirement for the terminated items; 
and 

(2) Reinstatement is advantageous to 
the Government.

49.103 Methods of settlement. 

Settlement of terminated cost-reim-
bursement contracts and fixed-price 
contracts terminated for convenience 
may be effected by (a) negotiated 
agreement, (b) determination by the 
TCO, (c) costing-out under vouchers 
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using SF 1034, Public Voucher for Pur-
chases and Services Other Than Per-
sonal, for cost-reimbursement con-
tracts (as prescribed in subpart 49.3), or 
(d) a combination of these methods. 
When possible, the TCO should nego-
tiate a fair and prompt settlement with 
the contractor. The TCO shall settle a 
settlement proposal by determination 
only when it cannot be settled by 
agreement.

49.104 Duties of prime contractor after 
receipt of notice of termination. 

After receipt of the notice of termi-
nation, the contractor shall comply 
with the notice and the termination 
clause of the contract, except as other-
wise directed by the TCO. The notice 
and clause applicable to convenience 
terminations generally require that 
the contractor— 

(a) Stop work immediately on the 
terminated portion of the contract and 
stop placing subcontracts thereunder; 

(b) Terminate all subcontracts re-
lated to the terminated portion of the 
prime contract; 

(c) Immediately advise the TCO of 
any special circumstances precluding 
the stoppage of work; 

(d) Perform the continued portion of 
the contract and submit promptly any 
request for an equitable adjustment of 
price for the continued portion, sup-
ported by evidence of any increase in 
the cost, if the termination is partial; 

(e) Take necessary or directed action 
to protect and preserve property in the 
contractor’s possession in which the 
Government has or may acquire an in-
terest and, as directed by the TCO, de-
liver the property to the Government; 

(f) Promptly notify the TCO in writ-
ing of any legal proceedings growing 
out of any subcontract or other com-
mitment related to the terminated por-
tion of the contract; 

(g) Settle outstanding liabilities and 
proposals arising out of termination of 
subcontracts, obtaining any approvals 
or ratifications required by the TCO; 

(h) Promptly submit the contractor’s 
own settlement proposal, supported by 
appropriate schedules; and 

(i) Dispose of termination inventory, 
as directed or authorized by the TCO.

49.105 Duties of termination con-
tracting officer after issuance of no-
tice of termination. 

(a) Consistent with the termination 
clause and the notice of termination, 
the TCO shall— 

(1) Direct the action required of the 
prime contractor; 

(2) Examine the settlement proposal 
of the prime contractor and, when ap-
propriate, the settlement proposals of 
subcontractors; 

(3) Promptly negotiate settlement 
with the contractor and enter into a 
settlement agreement; and 

(4) Promptly settle the contractor’s 
settlement proposal by determination 
for the elements that cannot be agreed 
on, if unable to negotiate a complete 
settlement. 

(b) To expedite settlement, the TCO 
may request specially qualified per-
sonnel to— 

(1) Assist in dealings with the con-
tractor; 

(2) Advise on legal and contractual 
matters; 

(3) Conduct accounting reviews and 
advise and assist on accounting mat-
ters; and 

(4) Perform the following functions 
regarding termination inventory (see 
subpart 45.6): 

(i) Verify its existence. 
(ii) Determine qualitative and quan-

titative allocability. 
(iii) Make recommendations con-

cerning serviceability. 
(iv) Undertake necessary screening 

and redistribution. 
(v) Assist the contractor in accom-

plishing other disposition. 
(c) The TCO should promptly hold a 

conference with the contractor to de-
velop a definite program for effecting 
the settlement. When appropriate in 
the judgment of the TCO, after con-
sulting with the contractor, principal 
subcontractors should be requested to 
attend. Topics that should be discussed 
at the conference and documented in-
clude— 

(1) General principles relating to the 
settlement of any settlement proposal, 
including obligations of the contractor 
under the termination clause of the 
contract; 

(2) Extent of the termination, point 
at which work is stopped, and status of 
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any plans, drawings, and information 
that would have been delivered had the 
contract been completed; 

(3) Status of any continuing work; 
(4) Obligation of the contractor to 

terminate subcontracts and general 
principles to be followed in settling 
subcontractor settlement proposals; 

(5) Names of subcontractors involved 
and the dates termination notices were 
issued to them; 

(6) Contractor personnel handling re-
view and settlement of subcontractor 
settlement proposals and the methods 
being used; 

(7) Arrangements for transfer of title 
and delivery to the Government of any 
material required by the Government; 

(8) General principles and procedures 
to be followed in the protection, preser-
vation, and disposition of the contrac-
tor’s and subcontractors’ termination 
inventories, including the preparation 
of termination inventory schedules; 

(9) Contractor accounting practices 
and preparation of SF 1439 (Schedule of 
Accounting Information (49.602–3); 

(10) Form in which to submit settle-
ment proposals; 

(11) Accounting review of settlement 
proposals; 

(12) Any requirement for interim fi-
nancing in the nature of partial pay-
ments; 

(13) Tentative time schedule for ne-
gotiation of the settlement, including 
submission by the contractor and sub-
contractors of settlement proposals, 
termination inventory schedules, and 
accounting information schedules (see 
49.206–3 and 49.303–2); 

(14) Actions taken by the contractor 
to minimize impact upon employees af-
fected adversely by the termination 
(see paragraph (g) of the letter notice 
in 49.601–2); and 

(15) Obligation of the contractor to 
furnish accurate, complete, and cur-
rent cost or pricing data, and to certify 
to that effect in accordance with 
15.403–4(a)(1) when the amount of a ter-
mination settlement agreement, or a 
partial termination settlement agree-
ment plus the estimate to complete the 
continued portion of the contract ex-
ceeds the threshold in 15.403–4. 

[48 FR 42447, Sept. 19, 1983, as amended at 61 
FR 39221, July 26, 1996; 62 FR 51271, Sept. 30, 
1997]

49.105–1 Termination status reports. 
When the TCO and contracting offi-

cer are in different activities, the TCO 
will furnish periodic status reports on 
termination actions to the contracting 
office upon request. The contracting of-
fice shall specify the information re-
quired.

49.105–2 Release of excess funds. 
(a) The TCO shall estimate the funds 

required to settle the termination, and 
within 30 days after the receipt of the 
termination notice, recommend the re-
lease of excess funds to the contracting 
officer. The initial deobligation of ex-
cess funds should be accomplished in a 
timely manner by the contracting offi-
cer, or the TCO, if delegated the re-
sponsibility. The TCO shall not rec-
ommend the release of amounts under 
$1,000, unless requested by the con-
tracting officer. 

(b) The TCO shall maintain contin-
uous surveillance of required funds to 
permit timely release of any additional 
excess funds (a recommended format 
for release of excess funds is in 49.604). 
If previous releases of excess funds re-
sult in a shortage of the amount re-
quired for settlement, the TCO shall 
promptly inform the contracting offi-
cer, who shall reinstate the funds with-
in 30 days. 

[56 FR 67134, Dec. 27, 1991]

49.105–3 Termination case file. 
The TCO responsible for negotiating 

the final settlement shall establish a 
separate case file for each termination. 
This file will include memoranda and 
records of all actions relative to the 
settlement (see 4.801).

49.105–4 Cleanup of construction site. 
In the case of terminated construc-

tion contracts, the contracting officer 
shall direct action to ensure the clean-
up of the site, protection of serviceable 
materials, removal of hazards, and 
other action necessary to leave a safe 
and healthful site.

49.106 Fraud or other criminal con-
duct. 

If the TCO suspects fraud or other 
criminal conduct related to the settle-
ment of a terminated contract, the 
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TCO shall discontinue negotiations and 
report the facts under agency proce-
dures.

49.107 Audit of prime contract settle-
ment proposals and subcontract 
settlements. 

(a) The TCO shall refer each prime 
contractor settlement proposal of 
$100,000 or more to the appropriate 
audit agency for review and rec-
ommendations. The TCO may submit 
settlement proposals of less than 
$100,000 to the audit agency. Referrals 
shall indicate any specific information 
or data that the TCO desires and shall 
include facts and circumstances that 
will assist the audit agency in per-
forming its function. The audit agency 
shall develop requested information 
and may make any further accounting 
reviews it considers appropriate. After 
its review, the audit agency shall sub-
mit written comments and rec-
ommendations to the TCO. When a for-
mal examination of settlement pro-
posals under $100,000 is not warranted, 
the TCO will perform or have per-
formed a desk review and include a 
written summary of the review in the 
termination case file. 

(b) The TCO shall refer subcontract 
settlements received for approval or 
ratification to the appropriate audit 
agency for review and recommenda-
tions when (1) the amount exceeds 
$100,000 or (2) the TCO wants a com-
plete or partial accounting review. The 
audit agency shall submit written com-
ments and recommendations to the 
TCO. The review by the audit agency 
does not relieve the prime contractor 
or higher tier subcontractor of the re-
sponsibility for performing an account-
ing review. 

(c)(1) The responsibility of the prime 
contractor and of each subcontractor 
(see 49.108) includes performance of ac-
counting reviews and any necessary 
field audits. However, the TCO should 
request the Government audit agency 
to perform the accounting review of a 
subcontractor’s settlement proposal 
when— 

(i) A subcontractor objects, for com-
petitive reasons, to an accounting re-
view of its records by an upper tier 
contractor; 

(ii) The Government audit agency is 
currently performing audit work at the 
subcontractor’s plant, or can perform 
the audit more economically or effi-
ciently; 

(iii) Audit by the Government is nec-
essary for consistent audit treatment 
and orderly administration; or 

(iv) The contractor has a substantial 
or controlling financial interest in the 
subcontractor. 

(2) The audit agency should avoid du-
plication of accounting reviews per-
formed by the upper tier contractor on 
subcontractor settlement proposals. 
However, this should not preclude the 
Government from making additional 
reviews when appropriate. When the 
contractor is performing accounting 
reviews according to this section, the 
TCO should request the audit agency to 
periodically examine the contractor’s 
accounting review procedures and per-
formance, and to make appropriate 
comments and recommendations to the 
TCO. 

(d) The audit report is advisory only, 
and is for the TCO to use in negoti-
ating a settlement or issuing a unilat-
eral determination. Government per-
sonnel handling audit reports must be 
careful not to reveal privileged infor-
mation or information that will jeop-
ardize the negotiation position of the 
Government, the prime contractor, or 
a higher tier subcontractor. Consistent 
with this, and when in the Govern-
ment’s interest, the TCO may furnish 
audit reports under paragraph (c) above 
to prime and higher tier subcontrac-
tors for their use in settling sub-
contract settlement proposals. 

[48 FR 42447, Sept. 19, 1983, as amended at 55 
FR 52797, Dec. 21, 1990]

49.108 Settlement of subcontract set-
tlement proposals.

49.108–1 Subcontractor’s rights. 

A subcontractor has no contractual 
rights against the Government upon 
the termination of a prime contract. A 
subcontractor may have rights against 
the prime contractor or intermediate 
subcontractor with whom it has con-
tracted. Upon termination of a prime 
contract, the prime contractor and 
each subcontractor are responsible for 
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the prompt settlement of the settle-
ment proposals of their immediate sub-
contractors.

49.108–2 Prime contractor’s rights and 
obligations. 

(a) Termination for convenience 
clauses provide that after receipt of a 
termination notice the prime con-
tractor shall, unless directed otherwise 
by the TCO, terminate all subcontracts 
to the extent that they relate to the 
performance of prime work terminated. 
Therefore, prime contractors should in-
clude a termination clause in their sub-
contracts for their own protection. 
Suggestions regarding use of sub-
contract termination clauses are in 
subpart 49.5. 

(b) The failure of a prime contractor 
to include an appropriate termination 
clause in any subcontract, or to exer-
cise the clause rights, shall not— 

(1) Affect the Government’s right to 
require the termination of the sub-
contract; or 

(2) Increase the obligation of the 
Government beyond what it would 
have been if the subcontract had con-
tained an appropriate clause. 

(c) In any case, the reasonableness of 
the prime contractor’s settlement with 
the subcontractor should normally be 
measured by the aggregate amount due 
under paragraph (f) of the subcontract 
termination clause suggested in 
49.502(e). The TCO shall allow reim-
bursement in excess of that amount 
only in unusual cases and then only to 
the extent that the terms of the sub-
contract did not unreasonably increase 
the rights of the subcontractor.

49.108–3 Settlement procedure. 
(a) Contractors shall settle with sub-

contractors in general conformity with 
the policies and principles relating to 
settlement of prime contracts in this 
subpart and subparts 49.2 or 49.3. How-
ever, the basis and form of the sub-
contractor’s settlement proposal must 
be acceptable to the prime contractor 
or the next higher tier subcontractor. 
Each settlement must be supported by 
accounting data and other information 
sufficient for adequate review by the 
Government. In no event will the Gov-
ernment pay the prime contractor any 
amount for loss of anticipatory profits 

or consequential damages resulting 
from the termination of any sub-
contract (but see 49.108–5). 

(b) Except as provided in 49.108–4, the 
TCO shall require that— 

(1) All subcontractor termination in-
ventory be disposed of and accounted 
for in accordance with part 45; and 

(2) The prime contractor submit, for 
approval or ratification, all termi-
nation settlements with subcontrac-
tors. 

(c) The TCO shall promptly examine 
each subcontract settlement received 
to determine that the subcontract ter-
mination was made necessary by the 
termination of the prime contract (or 
by issuance of a change order—see 
49.002(b)). The TCO will also determine 
if the settlement was arrived at in good 
faith, is reasonable in amount, and is 
allocable to the terminated portion of 
the contract (or, if allocable only in 
part, that the proposed allocation is 
reasonable). In considering the reason-
ableness of any subcontract settle-
ment, the TCO shall generally be guid-
ed by the provisions of this part relat-
ing to the settlement of prime con-
tracts, and shall comply with any ap-
plicable requirements of 49.107 and 
49.111 relating to accounting and other 
reviews. After the examination, the 
TCO shall notify the contractor in 
writing of (1) approval or ratification, 
or (2) the reasons for disapproval. 

[48 FR 42424, Sept. 19, 1983, as amended at 62 
FR 237, Jan. 2, 1997

49.108–4 Authorization for subcontract 
settlements without approval or 
ratification. 

(a)(1) The TCO may, upon written re-
quest, give written authorization to 
the prime contractor to conclude set-
tlements of subcontracts terminated in 
whole or in part without approval or 
ratification when the amount of settle-
ment (see 49.002(d)) is $100,000 or less, 
if— 

(i) The TCO is satisfied with the ade-
quacy of the procedures used by the 
contractor in settling settlement pro-
posals, including proposals for reten-
tion, sale, or other disposal of termi-
nation inventory of the immediate and 
lower tier subcontractors (the TCO 
shall obtain the advice and rec-
ommendations of (A) the appropriate 
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audit agency relating to the adequacy 
of the contractor’s audit administra-
tion, including personnel, and (B) the 
cognizant plant clearance officer relat-
ing to the adequacy of the contractor’s 
procedures and personnel for the ad-
ministration of property disposal mat-
ters); 

(ii) Any termination inventory in-
cluded in determining the amount of 
the settlement will be disposed of as di-
rected by the prime contractor, gen-
erally using the requirements of 45.614, 
except that the disposition of the in-
ventory shall not (A) be subject to re-
view by the TCO under 49.108–3(c) or 
45.607, or (B) be subject to the screen-
ing requirements in 45.608; and 

(iii) A certificate similar to the cer-
tificate in the settlement proposal 
form in 49.602–1(a) will accompany the 
settlement. 

(2) Except as provided in subpara-
graph (4) below, authority granted to a 
prime contractor under subparagraph 
(1) above by any TCO shall apply to all 
Executive agencies’ prime contracts 
that are terminated, or modified by 
change orders. 

(3) Except as provided in subpara-
graph (4) below, the TCO shall accept, 
as part of the prime contractor’s set-
tlement proposal, settlements of termi-
nated lower tier subcontracts con-
cluded by any of the prime contractor’s 
immediate or lower tier subcontractors 
who have been granted authority as 
prime contractors to settle sub-
contracts; provided, that the settle-
ment is within the limit of the author-
ity. Authorization to settle proposals 
of lower tier subcontractors shall not 
be granted directly to subcontractors. 
However, a prime contractor author-
ized to approve subcontractor settle-
ments may also exercise this authority 
in its capacity as a subcontractor, with 
respect to its terminated subcontracts 
and orders. When exercising this au-
thority as a subcontractor, the con-
tractor shall notify the purchaser. 

(4) The provisions of subparagraphs 
(1), (2), and (3) above shall not apply to 
contracts under the administration of 
any contracting officer if the con-
tracting officer so notifies the prime 
contractor concerned. This notice shall 
(i) be in writing, and (ii) if subpara-

graph (3) above is involved, specify any 
subcontractor affected. 

(b) Section 45.614 shall apply to dis-
posal of completed end items allocable 
to the terminated subcontract. How-
ever, these items may be disposed of 
without review by the TCO under 
49.108–3 or 45.607, and without screening 
under 45.608, if the total amount (at the 
subcontract price) when added to the 
amount of the settlement does not ex-
ceed the amount authorized under this 
subsection. 

(c) A TCO granting the authorization 
in subparagraph (a)(1) above shall peri-
odically (at least annually) make a se-
lective review of settlements and set-
tlement procedures to determine if the 
contractor is making adequate reviews 
and fair settlements, and whether the 
authorization should remain in effect. 
The TCO shall obtain the advice and 
recommendations of the appropriate 
audit agency and the cognizant plant 
clearance officer. When it is deter-
mined that the contractor’s procedures 
are not adequate, or that improper set-
tlements are being made, or when the 
authority has not been used in the pre-
ceding 2 years, the TCO shall revoke 
the authorization by written notice to 
the contractor, effective on the date of 
receipt. 

(d) The contractor may make any 
number of separate settlements with a 
single subcontractor but shall not di-
vide settlement proposals solely to 
bring them under an authorization 
limit. Separate settlement proposals 
that would normally be included in a 
single proposal, such as those based on 
a series of separate orders for the same 
item under one contract, shall be con-
solidated whenever possible. 

(e) Upon written request of the con-
tractor, the TCO may increase an au-
thorization granted under subpara-
graph (a)(1) of this subsection to au-
thorize the contractor to conclude set-
tlements under a particular prime con-
tract. The TCO may limit the increased 
authorization to specific subcontracts 
or classes of subcontracts. 

(f) Authorizations granted under this 
49.108–4 shall not authorize the settle-
ment of requisitions or orders placed 
with any unit within the contractor’s 
corporate entity. 
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(g) Recommended formats for a re-
quest to settle subcontractor settle-
ment proposals and the TCO’s letter of 
authorization to the contractor are in 
49.605 and 49.606, respectively. 

[48 FR 42447, Sept. 19, 1983, as amended at 55 
FR 52797, Dec. 21, 1990]

49.108–5 Recognition of judgments and 
arbitration awards. 

(a) When a subcontractor obtains a 
final judgment against a prime con-
tractor, the TCO shall, for the purposes 
of settling the prime contract, treat 
the amount of the judgment as a cost 
of settling with the contractor, to the 
extent the judgment is properly allo-
cable to the terminated portion of the 
prime contract, if— 

(1) The prime contractor has made 
reasonable efforts to include in the 
subcontract a termination clause de-
scribed in 49.502(e), 49.503(c), or a simi-
lar clause excluding payment of antici-
patory profits or consequential dam-
ages; 

(2) The provisions of the subcontract 
relating to the rights of the parties 
upon its termination are fair and rea-
sonable and do not unreasonably in-
crease the common law rights of the 
subcontractor; 

(3) The contractor made reasonable 
efforts to settle the settlement pro-
posal of the subcontractor; 

(4) The contractor gave prompt no-
tice to the contracting officer of the 
initiation of the proceedings in which 
the judgment was rendered and did not 
refuse to give the Government control 
of the defense of the proceedings; and 

(5) The contractor diligently de-
fended the suit or, if the Government 
assumed control of the defense of the 
proceedings, rendered reasonable as-
sistance requested by the Government. 

(b) If the conditions in subparagraphs 
(a)(1) through (5) above are not all met, 
the TCO may allow the contractor the 
part of the judgment considered fair for 
settling the subcontract settlement 
proposal, giving due regard to the poli-
cies in this part for settlement of pro-
posals. 

(c) When a contractor and a subcon-
tractor submit the subcontractor’s set-
tlement proposal to arbitration under 
any applicable law or contract provi-
sion, the TCO shall recognize the arbi-

tration award as the cost of settling 
the proposal of the contractor to the 
same extent and under the same condi-
tions as in paragraphs (a) and (b) 
above.

49.108–6 Delay in settling subcon-
tractor settlement proposals. 

When a prime contractor’s inability 
to settle with a subcontractor delays 
the settlement of the prime contract, 
the TCO may settle with the prime 
contractor. The TCO shall except the 
subcontractor settlement proposal 
from the settlement in whole or part 
and reserve the rights of the Govern-
ment and the prime contractor with re-
spect to the subcontractor proposal.

49.108–7 Government assistance in set-
tling subcontracts. 

In unusual cases the TCO may deter-
mine, with the consent of the prime 
contractor, that it is in the Govern-
ment’s interest to provide assistance to 
the prime contractor in the settlement 
of a particular subcontract. In these 
situations, the Government, the prime 
contractor, and a subcontractor may 
enter into an agreement covering the 
settlement of one or more sub-
contracts. In these settlements, the 
subcontractor shall be paid through 
the prime contractor as part of the 
overall settlement with the prime con-
tractor.

49.108–8 Assignment of rights under 
subcontracts. 

(a) The termination for convenience 
clauses in 52.249, except the short-form 
clauses, obligate the prime contractor 
to assign to the Government, as di-
rected by the TCO, all rights, titles, 
and interest under any subcontract ter-
minated because of termination of the 
prime contract. The TCO shall not re-
quire the assignment unless it is in the 
Government’s interest. 

(b) The termination for convenience 
clauses (except the short-form clauses) 
also provide the Government the right, 
in its discretion, to settle and pay any 
settlement proposal arising out of the 
termination of subcontracts. This right 
does not obligate the Government to 
settle and pay settlement proposals of 
subcontractors. As a general rule, the 
prime contractor is obligated to settle 
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and pay these proposals. However, 
when the TCO determines that it is in 
the Government’s interest, the TCO 
shall, after notifying the contractor, 
settle the subcontractor’s proposal 
using the procedures for settlement of 
prime contracts. An example in which 
the Government’s interest would be 
served is when a subcontractor is a sole 
source and it appears that a delay by 
the prime contractor in settlement or 
payment of the subcontractor’s pro-
posal will jeopardize the financial posi-
tion of the subcontractor. Direct set-
tlements with subcontractors are not 
encouraged.

49.109 Settlement agreements.

49.109–1 General. 

When a termination settlement has 
been negotiated and all required re-
views have been obtained, the con-
tractor and the TCO shall execute a 
settlement agreement on Standard 
Form 30 (Amendment of Solicitation/
Modification of Contract) (see 49.603). 
The settlement shall cover (a) any 
setoffs that the Government has 
against the contractor that may be ap-
plied against the terminated contract 
and (b) all settlement proposals of sub-
contractors, except proposals that are 
specifically excepted from the agree-
ment and reserved for separate settle-
ment.

49.109–2 Reservations. 

(a) The TCO shall— 
(1) Reserve in the settlement agree-

ment any rights or demands of the par-
ties that are excepted from the settle-
ment; 

(2) Ensure that the wording of the 
reservation does not create any rights 
for the parties beyond those in exist-
ence before execution of the settlement 
agreement; 

(3) Mark each applicable settlement 
agreement with ‘‘This settlement 
agreement contains a reservation’’ and 
retain the contract file until the res-
ervation is removed; 

(4) Ensure that sufficient funds are 
retained to cover complete settlement 
of the reserved items; and 

(5) At the appropriate time, prepare a 
separate settlement of reserved items 

and include it in a separate settlement 
agreement. 

(b) A recommended format for settle-
ment of reservations appears in 49.603–
9.

49.109–3 Government property. 
Before execution of a settlement 

agreement, the TCO shall determine 
the accuracy of the Government prop-
erty account for the terminated con-
tract. If an audit discloses property for 
which the contractor cannot account, 
the TCO shall reserve in the settlement 
agreement the rights of the Govern-
ment regarding that property or make 
an appropriate deduction from the 
amount otherwise due the contractor.

49.109–4 No-cost settlement. 
The TCO shall execute a no-cost set-

tlement agreement (see 49.603–6 or 
49.603–7, as applicable) if (a) the con-
tractor has not incurred costs for the 
terminated portion of the contract or 
(b) the contractor is willing to waive 
the costs incurred and (c) no amounts 
are due the Government under the con-
tract.

49.109–5 Partial settlements. 
The TCO should attempt to settle in 

one agreement all rights and liabilities 
of the parties under the contract ex-
cept those arising from any continued 
portion of the contract. Generally, the 
TCO shall not attempt to make partial 
settlements covering particular items 
of the prime contractor’s settlement 
proposal. However, when a TCO cannot 
promptly complete settlement under 
the terminated contract, a partial set-
tlement may be entered into if (a) the 
issues on which agreement has been 
reached are clearly severable from 
other issues and (b) the partial settle-
ment will not prejudice the Govern-
ment’s or contractor’s interests in dis-
posing of the unsettled part of the set-
tlement proposal.

49.109–6 Joint settlement of two or 
more settlement proposals. 

(a) With the consent of the con-
tractor, the TCO or TCO’s concerned 
may negotiate jointly two or more ter-
mination settlement proposals of the 
same contractor under different con-
tracts, even though the contracts are 
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with different contracting offices or 
agencies. In such cases, accounting 
work shall be consolidated to the 
greatest extent practical. The resulting 
settlement may be evidenced by one 
settlement agreement covering all con-
tracts involved or by a separate agree-
ment for each contract involved. 

(b) When the settlement agreement 
covers more than one contract, it shall 
(1) clearly identify the contracts in-
volved, (2) assign an amendment modi-
fication number to each contract, (3) 
apportion the total amount of the set-
tlement among the several contracts 
on some reasonable basis, (4) have at-
tached or incorporated a schedule 
showing the apportionment, and (5) be 
distributed and attached to each con-
tract involved in the same manner as 
other contract modifications.

49.109–7 Settlement by determination. 

(a) General. If the contractor and TCO 
cannot agree on a termination settle-
ment, or if a settlement proposal is not 
submitted within the period required 
by the termination clause, the TCO 
shall issue a determination of the 
amount due consistent with the termi-
nation clause, including any cost prin-
ciples incorporated by reference. The 
TCO shall comply with 49.109–1 through 
49.109–6 in making a settlement by de-
termination and with 49.203 in making 
an adjustment for loss, if any. Copies of 
determinations shall receive the same 
distribution as other contract modi-
fications. 

(b) Notice to contractor. Before issuing 
a determination of the amount due the 
contractor, the TCO shall give the con-
tractor at least 15 days notice by cer-
tified mail (return receipt requested) 
to submit written evidence, so as to 
reach the TCO on or before a stated 
date, substantiating the amount pre-
viously proposed. 

(c) Justification of settlement proposal. 
(1) The contractor has the burden of es-
tablishing, by proof satisfactory to the 
TCO, the amount proposed. 

(2) The contractor may submit 
vouchers, verified transcripts of books 
of account, affidavits, audit reports, 
and other documents as desired. The 
TCO may request the contractor to 
submit additional documents and data, 

and may request appropriate account-
ings, investigations, and audits. 

(3) The TCO may accept copies of 
documents and records without requir-
ing original documents unless there is 
a question of authenticity. 

(4) The TCO may hold any con-
ferences considered appropriate (i) to 
confer with the contractor, (ii) to ob-
tain additional information from Gov-
ernment personnel or from independent 
experts, or (iii) to consult persons who 
have submitted affidavits or reports. 

(d) Determinations. After reviewing 
the information available, the TCO 
shall determine the amount due and 
shall transmit a copy of the determina-
tion to the contractor by certified mail 
(return receipt requested), or by any 
other method that provides evidence of 
receipt. The transmittal letter shall 
advise the contractor that the deter-
mination is a final decision from which 
the contractor may appeal under the 
Disputes clause, except as shown in 
paragraph (f) below. The determination 
shall specify the amount due the con-
tractor and will be supported by de-
tailed schedules conforming generally 
to the forms for settlement proposals 
prescribed in 49.602–1 and by additional 
information, schedules, and analyses as 
appropriate. The TCO shall explain 
each major item of disallowance. The 
TCO need not reconsider any other ac-
tion relating to the terminated portion 
of the contract that was ratified or ap-
proved by the TCO or another con-
tracting officer. 

(e) Preservation of evidence. The TCO 
shall retain all written evidence and 
other data relied upon in making a de-
termination, except that copies of 
original books of account need not be 
made. The TCO shall return books of 
account, together with other original 
papers and documents, to the con-
tractor within a reasonable time. 

(f) Appeals. The contractor may ap-
peal, under the Disputes clause, any 
settlement by determination, except 
when the contractor has failed to sub-
mit the settlement proposal within the 
time provided in the contract and 
failed to request an extension of time. 
The pendency of an appeal shall not af-
fect the authority of the TCO to settle 
the settlement proposal or any part by 
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negotiation with the contractor at any 
time before the appeal is decided. 

(g) Decision on the contractor’s appeal. 
The TCO shall give effect to a decision 
of the Claims Court or a board of con-
tract appeals, when necessary, by an 
appropriate modification to the con-
tract. When appropriate, the TCO 
should obtain a release from the con-
tractor. TCO’s are authorized to mod-
ify the formats of settlement agree-
ments in 49.603 to agree with this pro-
vision. 

[48 FR 42447, Sept. 19, 1983, as amended at 52 
FR 19805, May 27, 1987]

49.110 Settlement negotiation memo-
randum. 

(a) The TCO shall, at the conclusion 
of negotiations, prepare a settlement 
negotiation memorandum describing 
the principal elements of the settle-
ment for inclusion in the termination 
case file and for use by reviewing au-
thorities. Pricing aspects of the settle-
ment shall be documented in accord-
ance with 15.406–3. The memorandum 
shall be distributed in accordance with 
15.406–3. 

(b) If the settlement was negotiated 
on the basis of individual items, the 
TCO shall specify the factors consid-
ered for each item. If the settlement 
was negotiated on an overall lump-sum 
basis, the TCO need not evaluate each 
item or group of items individually, 
but shall support the total amount of 
the recommended settlement in rea-
sonable detail. The memorandum shall 
include explanations of matters involv-
ing differences and doubtful questions 
settled by agreement, and the factors 
considered. The TCO should include 
any other matters that will assist re-
viewing authorities in understanding 
the basis for the settlement. 

[48 FR 42447, Sept. 19, 1983, as amended at 56 
FR 67135, Dec. 27, 1991; 62 FR 51271, Sept. 30, 
1997]

49.111 Review of proposed settle-
ments. 

Each agency shall establish proce-
dures, when necessary, for the adminis-
trative review of proposed termination 
settlements. When one agency provides 
termination settlement services for an-
other agency, the agency providing the 

services shall also perform the settle-
ment review function.

49.112 Payment.

49.112–1 Partial payments. 
(a) General. If the contract authorizes 

partial payments on settlement pro-
posals before settlement, a prime con-
tractor may request them on the form 
prescribed in 49.602–4 at any time after 
submission of interim or final settle-
ment proposals. The Government will 
process applications for partial pay-
ments promptly. A subcontractor shall 
submit its application through the 
prime contractor which shall attach its 
own invoice and recommendations to 
the subcontractor’s application. Par-
tial payments to a subcontractor shall 
be made only through the prime con-
tractor and only after the prime con-
tractor has submitted its interim or 
final settlement proposal. Except for 
undelivered acceptable finished prod-
ucts, partial payments shall not be 
made for profit or fee claimed under 
the terminated portion of the contract. 
In exercising discretion on the extent 
of partial payments to be made, the 
TCO shall consider the diligence of the 
contractor in settling with subcontrac-
tors and in preparing its own settle-
ment proposal. 

(b) Amount of partial payment. Before 
approving any partial payment, the 
TCO shall obtain any desired account-
ing, engineering, or other specialized 
reviews of the data submitted in sup-
port of the contractor’s settlement pro-
posal. If the reviews and the TCO’s ex-
amination of the data indicate that the 
requested partial payment is proper, 
reasonable payments may be author-
ized in the discretion of the TCO up 
to— 

(1) 100 percent of the contract price, 
adjusted for undelivered acceptable 
items completed before the termi-
nation date, or later completed with 
the approval of the TCO (see 49.205); 

(2) 100 percent of the amount of any 
subcontract settlement paid by the 
prime contractor if the settlement was 
approved or ratified by the TCO under 
49.108–3(c) or was authorized under 
49.108–4; 

(3) 90 percent of the direct cost of ter-
mination inventory, including costs of 
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raw materials, purchased parts, sup-
plies, and direct labor; 

(4) 90 percent of other allowable costs 
(including settlement expense and 
manufacturing and administrative in-
direct costs) allocable to the termi-
nated portion of the contract and not 
included in subparagraphs (1), (2), or (3) 
above; and 

(5) 100 percent of partial payments 
made to subcontractors under this sec-
tion. 

(c) Recognition of assignments. When 
an assignment of claims has been made 
under the contract, the Government 
shall not make partial payments to 
other than the assignee unless the par-
ties to the assignment consent in writ-
ing (see 32.805(e)). 

(d) Security for partial payments. If 
any partial payment is made for com-
pleted end items or for costs of termi-
nation inventory, the TCO shall pro-
tect the Government’s interest. This 
shall be done by obtaining title to the 
completed end items or termination in-
ventory, or by the creation of a lien in 
favor of the Government, paramount to 
all other liens, on the completed end 
items or termination inventory, or by 
other appropriate means. 

(e) Deductions in computing amount of 
partial payments. The TCO shall deduct 
from the gross amount of any partial 
payment otherwise payable under 
49.112–1(b)— 

(1) All unliquidated balances of 
progress and advance payments (in-
cluding interest) made to the con-
tractor, which are allocable to the ter-
minated portion of the contract; and 

(2) The amounts of all credits arising 
from the purchase, retention, or sale of 
property, the costs of which are in-
cluded in the application for payment. 

(f) Limitation on total amount. The 
total amount of all partial payments 
shall not exceed the amount that will, 
in the opinion of the TCO, become due 
to the contractor because of the termi-
nation. 

(g) Effect of overpayment. If the total 
of partial payments exceeds the 
amount finally determined due on the 
settlement proposal, the contractor 
shall repay the excess to the Govern-
ment on demand, together with inter-
est. The interest shall be computed at 
the rate established by the Secretary 

of the Treasury under 50 U.S.C. App. 
1215(b)(2) from the date the excess pay-
ment was received by the contractor to 
the date of repayment. However, inter-
est will not be charged for any (1) ex-
cess payment attributable to a reduc-
tion in the settlement proposal because 
of retention or other disposition of ter-
mination inventory, until 10 days after 
the date of the retention or disposition, 
or a later date determined by the TCO, 
or (2) overpayment under cost-reim-
bursement research and development 
contracts without profit or fee if the 
overpayments are repaid to the Gov-
ernment within 30 days after demand. 

(h) Certification and approval of partial 
payments. (1) The contractor shall place 
the following certification on vouchers 
or invoices for partial payments: 

The payment covered by this voucher 
is a partial payment on the Contrac-
tor’s settlement proposal under con-
tract No. .......... made under part 49 of 
the Federal Acquisition Regulation. 

(2) The TCO shall approve the invoice 
or voucher by noting on it the fol-
lowing: 

Payment of $........ is approved.

49.112–2 Final payment. 

(a) Negotiated settlement. After execu-
tion of a settlement agreement, the 
contractor shall submit a voucher or 
invoice showing the amount agreed 
upon, less any portion previously paid. 
The TCO shall attach a copy of the set-
tlement agreement to the voucher or 
invoice and forward the documents to 
the disbursing officer for payment. 

(b) Settlement by determination. If the 
settlement is by determination and— 

(1) There is no appeal within the al-
lowed time, the contractor shall sub-
mit a voucher or invoice showing the 
amount determined due, less any por-
tion previously paid; or 

(2) There is an appeal, the contractor 
shall submit a voucher or invoice show-
ing the amount finally determined due 
on the appeal, less any portion pre-
viously paid. Pending determination of 
any appeal, the contractor may submit 
vouchers or invoices for charges that 
are not directly involved with the por-
tion being appealed, without prejudice 
to the rights of either party on the ap-
peal. 
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(c) Construction contracts. In the case 
of construction contracts, before for-
warding the final payment voucher, the 
contracting officer shall ascertain 
whether there are any outstanding 
labor violations. If so, the contracting 
officer shall determine the amount to 
be withheld from the final payment 
(see subpart 22.4). 

(d) Interest. The Government shall 
not pay interest on the amount due 
under a settlement agreement or a set-
tlement by determination. The Govern-
ment may, however, pay interest on a 
successful contractor appeal from a 
contracting officer’s determination 
under the Disputes clause at 52.233–1.

49.113 Cost principles. 
The cost principles and procedures in 

the applicable subpart of part 31 shall, 
subject to the general principles in 
49.201, (a) be used in asserting, negoti-
ating, or determining costs relevant to 
termination settlements under con-
tracts with other than educational in-
stitutions, and (b) be a guide for the 
negotiation of settlements under con-
tracts for experimental, develop-
mental, or research work with edu-
cational institutions (but see 31.104).

49.114 Unsettled contract changes. 
(a) Before settlement of a completely 

terminated contract, the TCO shall ob-
tain from the contracting office a list 
of all related unsettled contract 
changes. The TCO shall settle, as part 
of final settlement, all unsettled con-
tract changes after obtaining the rec-
ommendations of the contracting office 
concerning the changes. 

(b) When the contract has been par-
tially terminated, any outstanding un-
settled contract changes will usually 
be handled by the contracting officer. 
However, the contracting officer may 
delegate this function to the TCO.

49.115 Settlement of terminated incen-
tive contracts. 

(a) Fixed-price incentive contracts. The 
TCO shall settle terminated fixed-price 
incentive (FPI) contracts under the 
provisions of paragraph (j) of the clause 
at 52.216–16, Incentive Price Revision—
Firm Target, and 52.249–2, Termination 
for Convenience of the Government 
(Fixed-Price). 

(1) Partial termination. Under a par-
tially terminated contract, the TCO 
shall negotiate a settlement as pro-
vided in the termination clause of the 
contract, and paragraph (j) of the 
clause at 52.216–16, Incentive Price Re-
vision—Firm Target, or paragraph (1) 
of the clause at 52.216–17, Incentive 
Price Revision—Successive Targets. 
The contracting officer shall apply the 
incentive price revision provisions to 
completed items accepted by the Gov-
ernment, including any for which the 
contractor may request reimbursement 
in the settlement proposal. The TCO 
shall reimburse the contractor at tar-
get price for completed articles in-
cluded in the settlement proposal for 
which a final price has not been estab-
lished. The TCO shall incorporate in 
the settlement agreement an appro-
priate reservation as to final price for 
these completed articles. 

(2) Complete termination. If any items 
were delivered and accepted by the 
Government, the contracting officer 
shall establish prices under the incen-
tive provisions of the contract. On the 
terminated portion of the contract, the 
provisions of the termination clause 
(see 52.249–2, Termination for Conven-
ience of the Government (Fixed-Price)) 
shall govern and the provisions of the 
incentive clause shall not apply. The 
TCO responsible for the termination 
settlement will ensure, on the basis of 
evidence considered proper (including 
coordination with the contracting offi-
cer), that no portion of the costs con-
sidered in the negotiations under the 
incentive provisions are included in the 
termination settlement. 

(b) Cost-plus-incentive-fee contracts. 
The TCO shall settle terminated cost-
plus-incentive-fee contracts under the 
clause at 52.249–6, Termination (Cost-
Reimbursement). 

(1) Partial termination. Under a partial 
termination, the TCO shall limit the 
settlement to an adjustment of target 
fee as provided in paragraph (e) of the 
clause at 52.216–10, Incentive Fee. The 
settlement agreement shall include a 
reservation regarding any adjustment 
of target cost resulting from the par-
tial termination. The contracting offi-
cer shall adjust the target cost, if re-
quired. 
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(2) Complete termination. The parties 
shall negotiate the settlement under 
the provisions of subpart 49.3 and the 
clause at 52.249–6, Termination (Cost-
Reimbursement). The fee shall be ad-
justed on the basis of the target fee, 
and the incentive provisions shall not 
be applied or considered.

Subpart 49.2—Additional Prin-
ciples for Fixed-Price Con-
tracts Terminated for Conven-
ience

49.201 General. 
(a) A settlement should compensate 

the contractor fairly for the work done 
and the preparations made for the ter-
minated portions of the contract, in-
cluding a reasonable allowance for 
profit. Fair compensation is a matter 
of judgment and cannot be measured 
exactly. In a given case, various meth-
ods may be equally appropriate for ar-
riving at fair compensation. The use of 
business judgment, as distinguished 
from strict accounting principles, is 
the heart of a settlement. 

(b) The primary objective is to nego-
tiate a settlement by agreement. The 
parties may agree upon a total amount 
to be paid the contractor without 
agreeing on or segregating the par-
ticular elements of costs or profit com-
prising this amount. 

(c) Cost and accounting data may 
provide guides, but are not rigid meas-
ures, for ascertaining fair compensa-
tion. In appropriate cases, costs may be 
estimated, differences compromised, 
and doubtful questions settled by 
agreement. Other types of data, cri-
teria, or standards may furnish equally 
reliable guides to fair compensation. 
The amount of recordkeeping, report-
ing, and accounting related to the set-
tlement of terminated contracts should 
be kept to a minimum compatible with 
the reasonable protection of the public 
interest.

49.202 Profit. 
(a) The TCO shall allow profit on 

preparations made and work done by 
the contractor for the terminated por-
tion of the contract but not on the set-
tlement expenses. Anticipatory profits 
and consequential damages shall not be 

allowed (but see 49.108–5). Profit for the 
contractor’s efforts in settling subcon-
tractor proposals shall not be based on 
the dollar amount of the subcontract 
settlement agreements but the con-
tractor’s efforts will be considered in 
determining the overall rate of profit 
allowed the contractor. Profit shall not 
be allowed the contractor for material 
or services that, as of the effective date 
of termination, have not been delivered 
by a subcontractor, regardless of the 
percentage of completion. The TCO 
may use any reasonable method to ar-
rive at a fair profit. 

(b) In negotiating or determining 
profit, factors to be considered in-
clude— 

(1) Extent and difficulty of the work 
done by the contractor as compared 
with the total work required by the 
contract (engineering estimates of the 
percentage of completion ordinarily 
should not be required, but if available 
should be considered); 

(2) Engineering work, production 
scheduling, planning, technical study 
and supervision, and other necessary 
services; 

(3) Efficiency of the contractor, with 
particular regard to— 

(i) Attainment of quantity and qual-
ity production; 

(ii) Reduction of costs; 
(iii) Economic use of materials, fa-

cilities, and manpower; and 
(iv) Disposition of termination inven-

tory; 
(4) Amount and source of capital and 

extent of risk assumed; 
(5) Inventive and developmental con-

tributions, and cooperation with the 
Government and other contractors in 
supplying technical assistance; 

(6) Character of the business, includ-
ing the source and nature of materials 
and the complexity of manufacturing 
techniques; 

(7) The rate of profit that the con-
tractor would have earned had the con-
tract been completed; 

(8) The rate of profit both parties 
contemplated at the time the contract 
was negotiated; and 

(9) Character and difficulty of sub-
contracting, including selection, place-
ment, and management of sub-
contracts, and effort in negotiating 
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settlements of terminated sub-
contracts. 

(c) When computing profit on the ter-
minated portion of a construction con-
tract, the contracting officer shall— 

(1) Comply with paragraphs (a) and 
(b) above; 

(2) Allow profit on the prime contrac-
tor’s settlements with construction 
subcontractors for actual work in place 
at the job site; and 

(3) Exclude profit on the prime con-
tractor’s settlements with construc-
tion subcontractors for materials on 
hand and for preparations made to 
complete the work.

49.203 Adjustment for loss. 
(a) In the negotiation or determina-

tion of any settlement, the TCO shall 
not allow profit if it appears that the 
contractor would have incurred a loss 
had the entire contract been com-
pleted. The TCO shall negotiate or de-
termine the amount of loss and make 
an adjustment in the amount of settle-
ment as specified in paragraph (b) or 
(c) below. In estimating the cost to 
complete, the TCO shall consider ex-
pected production efficiencies and 
other factors affecting the cost to com-
plete. 

(b) If the settlement is on an inven-
tory basis (see 49.206–2(a)), the con-
tractor shall not be paid more than the 
total of the amounts in subparagraphs 
(1), (2), and (3) below, less all disposal 
credits and all unliquidated advance 
and progress payments previously 
made under the contract: 

(1) The amount negotiated or deter-
mined for settlement expenses. 

(2) The contract price, as adjusted, 
for acceptable completed end items 
(see 49.205). 

(3) The remainder of the settlement 
amount otherwise agreed upon or de-
termined (including the allocable por-
tion of initial costs (see 31.205–42(c)), 
reduced by multiplying the remainder 
by the ratio of (i) the total contract 
price to (ii) the total cost incurred be-
fore termination plus the estimated 
cost to complete the entire contract. 

(c) If the settlement is on a total cost 
basis (see 49.206–2(b)), the contractor 
shall not be paid more than the total of 
the amounts in subparagraphs (1) and 
(2) below, less all disposal and other 

credits, all advance and progress pay-
ments, and all other amounts pre-
viously paid under the contract: 

(1) The amount negotiated or deter-
mined for settlement expenses. 

(2) The remainder of the total settle-
ment amount otherwise agreed upon or 
determined (lines 7 and 14 of SF 1436, 
Settlement Proposal (Total Cost 
Basis)) reduced by multiplying the re-
mainder by the ratio of (i) the total 
contract price to (ii) the remainder 
plus the estimated cost to complete the 
entire contract.

49.204 Deductions. 

From the amount payable to the con-
tractor under a settlement, the TCO 
shall deduct— 

(a) The agreed price for any part of 
the termination inventory purchased 
or retained by the contractor, and the 
proceeds from any materials sold that 
have not been paid or credited to the 
Government; 

(b) The fair value, as determined by 
the TCO, of any part of the termi-
nation inventory that, before transfer 
of title to the Government or to a 
buyer under part 45, is destroyed, lost, 
stolen, or so damaged as to become un-
deliverable (normal spoilage is ex-
cepted, as is inventory for which the 
Government has expressly assumed the 
risk of loss); and 

(c) Any other amounts as appropriate 
in the particular case.

49.205 Completed end items. 

(a) Promptly after the effective date 
of termination, the TCO shall (1) have 
all undelivered completed end items in-
spected and accepted if they comply 
with the contract requirements, and (2) 
determine which accepted end items 
are to be delivered under the contract. 
The contractor shall invoice accepted 
and delivered end items at the contract 
price in the usual manner and shall not 
include them in the settlement pro-
posal. When completed end items, 
though accepted, are not to be deliv-
ered under the contract, the contractor 
shall include them in the settlement 
proposal at the contract price, adjusted 
for any saving of freight or other 
charges, together with any credits for 
their purchase, retention, or sale. 
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(b) Work in place accepted by the 
Government under a construction con-
tract is not considered a completed 
item even though that work may have 
been paid for at unit prices specified in 
the contract.

49.206 Settlement proposals.

49.206–1 Submission of settlement pro-
posals. 

(a) Subject to the provisions of the 
termination clause, the contractor 
should promptly submit to the TCO a 
settlement proposal for the amount 
claimed because of the termination. 
The final settlement proposal must be 
submitted within one year from the ef-
fective date of the termination, unless 
the period is extended by the TCO. Ter-
mination charges under a single prime 
contract involving two or more divi-
sions or units of the prime contractor 
may be consolidated and included in a 
single settlement proposal. 

(b) The settlement proposal must 
cover all cost elements including set-
tlements with subcontractors and any 
proposed profit. With the consent of 
the TCO, proposals may be filed in suc-
cessive steps covering separate por-
tions of the contractor’s costs. Such in-
terim proposals shall include all costs 
of a particular type, except as the TCO 
may authorize otherwise. 

(c) Settlement proposals must be on 
the forms prescribed in 49.602 unless 
the forms are inadequate for a par-
ticular contract. Settlement proposals 
must be in reasonable detail supported 
by adequate accounting data. Actual, 
standard (appropriately adjusted), or 
average costs may be used in preparing 
settlement proposals if they are deter-
mined under generally recognized ac-
counting principles consistently fol-
lowed by the contractor. When actual, 
standard, or average costs are not rea-
sonably available, estimated costs may 
be used if the method of arriving at the 
estimates is approved by the TCO. Con-
tractors shall not be required to main-
tain unduly elaborate cost accounting 
systems merely because their contracts 
may subsequently be terminated. 

(d) The contractor may use the Set-
tlement Proposal (Short Form), SF 
1438 (see 49.602–1(d) and 53.249), when 
the total proposal is less than $10,000, 

unless otherwise instructed by the 
TCO. Settlement proposals that would 
normally be included in a single settle-
ment proposal; e.g., those based on a 
series of separate orders for the same 
item under one contract, should be 
consolidated whenever possible and not 
divided to bring them below $10,000. 

(e) The Schedule of Accounting Infor-
mation, SF 1439, must be submitted for 
each termination under a contract for 
which a settlement proposal is sub-
mitted, except when the Standard 
Form 1438 is used. Although several in-
terim proposals may be submitted, SF 
1439 need be submitted only once un-
less, subsequent to filing the original 
form, major changes occur in the infor-
mation submitted.

49.206–2 Bases for settlement pro-
posals. 

(a) Inventory basis. (1) Use of the in-
ventory basis for settlement proposals 
is preferred. Under this basis, the con-
tractor may propose only costs allo-
cable to the terminated portion of the 
contract, and the settlement proposal 
must itemize separately— 

(i) Metals, raw materials, purchased 
parts, work in process, finished parts, 
components, dies, jigs, fixtures, and 
tooling, at purchase or manufacturing 
cost; 

(ii) Charges such as engineering 
costs, initial costs, and general admin-
istrative costs; 

(iii) Costs of settlements with sub-
contractors; 

(iv) Settlement expenses; and 
(v) Other proper charges. 
(2) An allowance for profit (49.202) or 

adjustment for loss (49.203(b)) must be 
made to complete the gross settlement 
proposal. All unliquidated advance and 
progress payments and all disposal and 
other credits known when the proposal 
is submitted must then be deducted. 

(3) This inventory basis is also appro-
priate for use under the following cir-
cumstances: 

(i) The partial termination of a con-
struction or related professional serv-
ices contract. 

(ii) The partial or complete termi-
nation of supply orders under any ter-
minated construction contract. 

(iii) The complete termination of a 
unit-price (as distinguished from a 
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lump-sum) professional services con-
tract. 

(b) Total cost basis. (1) When use of the 
inventory basis is not practicable or 
will unduly delay settlement, the 
total-cost basis (SF–1436) may be used 
if approved in advance by the TCO as in 
the following examples: 

(i) If production has not commenced 
and the accumulated costs represent 
planning and preproduction or get ready 
expenses. 

(ii) If, under the contractor’s ac-
counting system, unit costs for work in 
process and finished products cannot 
readily be established. 

(iii) If the contract does not specify 
unit prices. 

(iv) If the termination is complete 
and involves a letter contract. 

(2) When the total-cost basis is used 
under a complete termination, the con-
tractor must itemize all costs incurred 
under the contract up to the effective 
date of termination. The costs of set-
tlements with subcontractors and ap-
plicable settlement expenses must also 
be added. An allowance for profit 
(49.202) or adjustment for loss (49.203(c)) 
must be made. The contract price for 
all end items delivered or to be deliv-
ered and accepted must be deducted. 
All unliquidated advance and progress 
payments and disposal and other cred-
its known when the proposal is sub-
mitted must also be deducted. 

(3) When the total-cost basis is used 
under a partial termination, the settle-
ment proposal shall not be submitted 
until completion of the continued por-
tion of the contract. The settlement 
proposal must be prepared as in sub-
paragraph (2) above, except that all 
costs incurred to the date of comple-
tion of the continued portion of the 
contract must be included. 

(4) If a construction contract or a 
lump-sum professional services con-
tract is completely terminated, the 
contractor shall— 

(i) Use the total cost basis of settle-
ment; 

(ii) Omit Line 10 ‘‘Deduct-Finished 
Product Invoiced or to be Invoiced’’ 
from Section II of Standard Form–1436) 
Settlement Proposal (Total Cost 
Basis); and 

(iii) Reduce the gross amount of the 
settlement by the total of all progress 
and other payments. 

(c) Other basis. Settlement proposals 
may not be submitted on any basis 
other than paragraph (a) or (b) above 
without the prior approval of the chief 
of the contracting or contract adminis-
tration office.

49.206–3 Submission of inventory 
schedules. 

Subject to the terms of the termi-
nation clause and whenever termi-
nation inventory is involved, the con-
tractor shall submit complete inven-
tory schedules, to the TCO, reflecting 
inventory that is allocable to the ter-
minated portion of the contract. The 
inventory schedules shall be submitted 
within 120 days from the effective date 
of termination unless otherwise ex-
tended by the TCO based on a written 
justification to support the extension. 
The inventory schedules shall be pre-
pared on the forms prescribed in 49.602–
2 and in accordance with 45.606–5. 

[61 FR 39221, July 26, 1996]

49.207 Limitation on settlements. 

The total amount payable to the con-
tractor for a settlement, before deduct-
ing disposal or other credits and exclu-
sive of settlement costs, must not ex-
ceed the contract price less payments 
otherwise made or to be made under 
the contract.

49.208 Equitable adjustment after par-
tial termination. 

Under the termination clause, after 
partial termination, a contractor may 
request an equitable adjustment in the 
price or prices of the continued portion 
of a fixed-price contract. The TCO shall 
forward the proposal to the contracting 
officer except when negotiation author-
ity is delegated to the TCO. The con-
tractor shall submit the proposal in 
the format of Table 15–2 of 15.408. 

(a) When the contracting officer re-
tains responsibility for negotiating the 
equitable adjustment and executing a 
supplemental agreement, the con-
tracting officer shall ensure that no 
portion of an increase in price is in-
cluded in a termination settlement 
made or in process. 
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(b) The TCO shall also ensure that no 
portion of the costs included in the eq-
uitable adjustment are included in the 
termination settlement. 

[48 FR 42447, Sept. 19, 1983, as amended at 60 
FR 48218, Sept. 18, 1995; 62 FR 51259, Sept. 30, 
1997]

Subpart 49.3—Additional Prin-
ciples for Cost-Reimburse-
ment Contracts Terminated 
for Convenience

49.301 General. 
Termination clauses for cost-reim-

bursement contracts (see 49.503(a)) pro-
vide for the settlement of costs and fee, 
if any. The contract clauses governing 
costs shall determine what costs are al-
lowable.

49.302 Discontinuance of vouchers. 
(a) When the contract has been com-

pletely terminated, the contractor 
shall not use Standard Form 1034 (Pub-
lic Voucher for Purchases and Services 
Other than Personal) after the last day 
of the sixth month following the month 
in which the termination is effective. 
The contractor may elect to stop using 
vouchers at any time during the 6-
month period. When the contractor has 
vouchered out all costs within the 6-
month period, a proposal for fee, if any, 
may be submitted on SF 1437 (see 
49.602–1) or by letter appropriately cer-
tified. The contractor must submit a 
substantiated proposal for fee to the 
TCO within 1 year from the effective 
date of termination, unless the period 
is extended by the TCO. When the use 
of vouchers is discontinued, the con-
tractor shall submit all unvouchered 
costs and the proposed fee, if any, as 
specified in 49.303. 

(b) When the contract is partially 
terminated, 49.304 shall apply.

49.303 Procedure after discontinuing 
vouchers.

49.303–1 Submission of settlement pro-
posal. 

The contractor shall submit a final 
settlement proposal covering 
unvouchered costs and any proposed 
fee to the TCO within 1 year from the 
effective date of termination, unless 
the period is extended by the TCO. The 

contractor shall use the form pre-
scribed in 49.602–1, unless the TCO au-
thorizes otherwise. The proposal shall 
not include costs that have been— 

(a) Finally disallowed by the con-
tracting officer; or 

(b) Previously vouchered and for-
mally questioned by the Government 
but not yet decided as to allowability.

49.303–2 Submission of inventory 
schedules. 

Subject to the terms of the termi-
nation clause and whenever termi-
nation inventory is involved, the con-
tractor shall submit complete inven-
tory schedules, to the TCO, reflecting 
inventory that is allocable to the ter-
minated portion of the contract. The 
inventory schedules shall be submitted 
within 120 days from the effective date 
of termination unless otherwise ex-
tended by the TCO based on a written 
justification to support the extension. 
The inventory schedules shall be pre-
pared on the forms prescribed in 49.602–
2 and in accordance with 45.606–5. 

[61 FR 39221, July 26, 1996]

49.303–3 Audit of settlement proposal. 
The TCO shall submit the settlement 

proposal to the appropriate audit agen-
cy for review (see 49.107). However, if 
the settlement proposal is limited to 
an adjustment of fee, no referral to the 
audit agency is required. 

[48 FR 42447, Sept. 19, 1983. Redesignated at 
61 FR 39221, July 26, 1996]

49.303–4 Adjustment of indirect costs. 
(a) If the contract contains the 

clause at 52.216–7, Allowable Cost and 
Payment, and it appears that adjust-
ment of indirect costs will unduly 
delay final settlement, the TCO, after 
obtaining information from the appro-
priate audit agency, may agree with 
the contractor to— 

(1) Negotiate the amount of indirect 
costs for the contract period for which 
final indirect cost rates have not been 
negotiated, or to use billing rates as 
final rates for this period if the billing 
rates appear reasonable; or 

(2) Reserve any indirect cost adjust-
ment in the final settlement agree-
ment, pending establishment of nego-
tiated rates under subpart 42.7. 
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(b) When an amount of indirect cost 
is negotiated under subparagraph (a)(1) 
above, the contractor shall eliminate 
the indirect cost and the related direct 
costs on which it was based from the 
total pool and base used to compute in-
direct costs for other contracts per-
formed during the applicable account-
ing period. 

[48 FR 42447, Sept. 19, 1983. Redesignated at 
61 FR 39221, July 26, 1996]

49.303–5 Final settlement. 

(a) The TCO shall proceed with the 
settlement and execution of a settle-
ment agreement upon receipt of the 
audit report, if applicable, and the con-
tract audit closing statement covering 
vouchered costs. 

(b) The TCO shall adjust the fee as 
provided in 49.305. 

(c) The final settlement agreement 
may include all demands of the Gov-
ernment and proposals of the con-
tractor under the terminated contract. 
However, no amount shall be allowed 
for any item of cost disallowed by the 
Government, nor for any other item of 
cost of the same nature. 

(d) If an overall settlement of costs is 
agreed upon, agreement on each ele-
ment of cost is not necessary. If appro-
priate, differences may be com-
promised and doubtful questions set-
tled by agreement. An overall settle-
ment shall not include costs that are 
clearly not allowable under the terms 
of the contract. 

[48 FR 42447, Sept. 19, 1983. Redesignated at 
61 FR 39221, July 26, 1996]

49.304 Procedure for partial termi-
nation.

49.304–1 General. 
(a) In a partial termination, the TCO 

shall limit the settlement to an adjust-
ment of the fee, if any, and with the 
concurrence of the contracting office, 
to a reduction in the estimated cost. 
The TCO shall adjust the fee as pro-
vided in 49.304–2 and 49.305, unless— 

(1) The terminated portion is clearly 
severable from the balance of the con-
tract; or 

(2) Performance of the contract is 
virtually complete, or performance of 
any continued portion is only on sub-

sidiary items or spare parts, or is oth-
erwise not substantial. 

(b) In the case of the exceptions in 
paragraph (a), the procedures in 49.302 
and 49.303 apply.

49.304–2 Submission of settlement pro-
posal (fee only). 

The contractor shall limit the settle-
ment proposal to a proposed reduction 
in the amount of fee. The final settle-
ment proposal shall be submitted to 
the TCO within one year from the ef-
fective date of termination, unless the 
period is extended by the TCO. The pro-
posal may be submitted in the form 
prescribed in 49.602–1 or by letter ap-
propriately certified. The contractor 
shall substantiate the amount of fee 
claimed (see 49.305).

49.304–3 Submission of vouchers. 

When a partial termination settle-
ment is limited to adjustment of fee, 
the contractor shall continue to sub-
mit the SF 1034, Public Voucher for 
Purchases and Services Other than 
Personal, for costs reimbursable under 
the contract. The contractor shall not 
be reimbursed for costs of settlements 
with subcontractors unless required ap-
provals or ratifications have been ob-
tained (see 49.108).

49.305 Adjustment of fee.

49.305–1 General. 

(a) The TCO shall determine the ad-
justed fee to be paid, if any, in the 
manner provided by the contract. The 
determination is generally based on a 
percentage of completion of the con-
tract or of the terminated portion. 
When this basis is used, factors such as 
the extent and difficulty of the work 
performed by the contractor (e.g., plan-
ning, scheduling, technical study, engi-
neering work production and super-
vision, placing and supervising sub-
contracts, and work performed by the 
contractor in (1) stopping performance, 
(2) settling terminated subcontracts, 
and (3) disposing of termination inven-
tory) shall be compared with the total 
work required by the contract or by 
the terminated portion. The contrac-
tor’s adjusted fee shall not include an 
allowance for fee for subcontract effort 
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included in subcontractors’ settlement 
proposals. 

(b) The ratio of costs incurred to the 
total estimated cost of performing the 
contract or the terminated portion is 
only one factor in computing the per-
centage of completion. This percentage 
may be either greater or less than that 
indicated by the ratio of costs in-
curred, depending upon the evaluation 
by the TCO of other pertinent factors.

49.305–2 Construction contracts. 
(a) The percentage of completion 

basis refers to the contractor’s total ef-
fort and not solely to the actual con-
struction work. Generally, the effort of 
a contractor under a cost-reimburse-
ment construction or professional serv-
ices contract can be segregated into 
factors such as (1) mobilization includ-
ing organization, (2) use of finances, (3) 
contracting for and receipt of mate-
rials, (4) placement of subcontracts, (5) 
preparation of shop drawings, (6) work 
in place performed by own forces, (7) 
supervision of subcontractors’ work (8) 
job administration, and (9) demobiliza-
tion. 

(b) Each of the applicable factors in 
paragraph (a) above shall be assigned a 
weighted value depending on its impor-
tance and difficulty. The total weight 
value of all factors should be easily di-
visible (e.g., by 100) to determine per-
centages. The percentage of completion 
of each factor must be established 
based upon the specific facts of each 
contract. When totaled, the percentage 
of completion of each factor applied to 
the weighted value of each factor re-
sults in the overall percentage of con-
tract completion. The percentage of 
completion is then applied to the total 
contract fee or to the fee applicable to 
the terminated portion of the contract 
to arrive at an equitable adjustment.

Subpart 49.4—Termination for 
Default

49.401 General. 
(a) Termination for default is gen-

erally the exercise of the Government’s 
contractual right to completely or par-
tially terminate a contract because of 
the contractor’s actual or anticipated 
failure to perform its contractual obli-
gations. 

(b) If the contractor can establish, or 
it is otherwise determined that the 
contractor was not in default or that 
the failure to perform is excusable; i.e., 
arose out of causes beyond the control 
and without the fault or negligence of 
the contractor, the default clauses pre-
scribed in 49.503 and located at 52.249 
provide that a termination for default 
will be considered to have been a ter-
mination for the convenience of the 
Government, and the rights and obliga-
tions of the parties governed accord-
ingly. 

(c) The Government may, in appro-
priate cases, exercise termination or 
cancellation rights in addition to those 
in the contract clauses (see for exam-
ple, paragraph (h) of the Default clause 
at 52.249–8). 

(d) For default terminations of orders 
under Federal Supply Schedule con-
tracts, see subpart 8.4. 

(e) Notwithstanding the provisions of 
this 49.401, the contracting officer may, 
with the written consent of the con-
tractor, reinstate the terminated con-
tract by amending the notice of termi-
nation, after a written determination 
is made that the supplies or services 
are still required and reinstatement is 
advantageous to the Government.

49.402 Termination of fixed-price con-
tracts for default.

49.402–1 The Government’s right. 
Under contracts containing the De-

fault clause at 52.249–8, the Govern-
ment has the right, subject to the no-
tice requirements of the clause, to ter-
minate the contract completely or par-
tially for default if the contractor fails 
to (a) make delivery of the supplies or 
perform the services within the time 
specified in the contract, (b) perform 
any other provision of the contract, or 
(c) make progress and that failure en-
dangers performance of the contract.

49.402–2 Effect of termination for de-
fault. 

(a) Under a termination for default, 
the Government is not liable for the 
contractor’s costs on undelivered work 
and is entitled to the repayment of ad-
vance and progress payments, if any, 
applicable to that work. The Govern-
ment may elect, under the Default 
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clause, to require the contractor to 
transfer title and deliver to the Gov-
ernment completed supplies and manu-
facturing materials, as directed by the 
contracting officer. 

(b) The contracting officer shall not 
use the Default clause as authority to 
acquire any completed supplies or 
manufacturing materials unless it has 
been ascertained that the Government 
does not already have title under some 
other provision of the contract. The 
contracting officer shall acquire manu-
facturing materials under the Default 
clause for furnishing to another con-
tractor only after considering the dif-
ficulties the other contractor may have 
in using the materials. 

(c) Subject to paragraph (d) below, 
the Government shall pay the con-
tractor the contract price for any com-
pleted supplies, and the amount agreed 
upon by the contracting officer and the 
contractor for any manufacturing ma-
terials, acquired by the Government 
under the Default clause. 

(d) The Government must be pro-
tected from overpayment that might 
result from failure to provide for the 
Government’s potential liability to la-
borers and material suppliers for lien 
rights outstanding against the com-
pleted supplies or materials after the 
Government has paid the contractor 
for them. To accomplish this, before 
paying for supplies or materials, the 
contracting officer shall take one or 
more of the following measures: 

(1) Ascertain whether the payment 
bonds, if any, furnished by the con-
tractor are adequate to satisfy all 
lienors’ claims or whether it is feasible 
to obtain similar bonds to cover out-
standing liens. 

(2) Require the contractor to furnish 
appropriate statements from laborers 
and material suppliers disclaiming any 
lien rights they may have to the sup-
plies and materials. 

(3) Obtain appropriate agreement by 
the Government, the contractor, and 
lienors ensuring release of the Govern-
ment from any potential liability to 
the contractor or lienors. 

(4) Withhold from the amount due for 
the supplies or materials any amount 
the contracting officer determines nec-
essary to protect the Government’s in-
terest, but only if the measures in sub-

paragraphs (d)(1), (2), and (3) above can-
not be accomplished or are considered 
inadequate. 

(5) Take other appropriate action 
considering the circumstances and the 
degree of the contractor’s solvency. 

(e) The contractor is liable to the 
Government for any excess costs in-
curred in acquiring supplies and serv-
ices similar to those terminated for de-
fault (see 49.402–6), and for any other 
damages, whether or not repurchase is 
effected (see 49.402–7).

49.402–3 Procedure for default. 
(a) When a default termination is 

being considered, the Government shall 
decide which type of termination ac-
tion to take (i.e., default, convenience, 
or no-cost cancellation) only after re-
view by contracting and technical per-
sonnel, and by counsel, to ensure the 
propriety of the proposed action. 

(b) The administrative contracting 
officer shall not issue a show cause no-
tice or cure notice without the prior 
approval of the contracting office, 
which should be obtained by the most 
expeditious means. 

(c) Subdivision (a)(1)(i) of the Default 
clause covers situations when the con-
tractor has defaulted by failure to 
make delivery of the supplies or to per-
form the services within the specified 
time. In these situations, no notice of 
failure or of the possibility of termi-
nation for default is required to be sent 
to the contractor before the actual no-
tice of termination (but see paragraph 
(e) below). However, if the Government 
has taken any action that might be 
construed as a waiver of the contract 
delivery or performance date, the con-
tracting officer shall send a notice to 
the contractor setting a new date for 
the contractor to make delivery or 
complete performance. The notice shall 
reserve the Government’s rights under 
the Default clause. 

(d) Subdivisions (a)(1)(ii) and 
(a)(1)(iii) of the Default clause cover 
situations when the contractor fails to 
perform some of the other provisions of 
the contract (such as not furnishing a 
required performance bond) or so fails 
to make progress as to endanger per-
formance of the contract. If the termi-
nation is predicated upon this type of 
failure, the contracting officer shall 
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give the contractor written notice 
specifying the failure and providing a 
period of 10 days (or longer period as 
necessary) in which to cure the failure. 
When appropriate, this notice may be 
made a part of the notice described in 
subparagraph (e)(1) below. Upon expira-
tion of the 10 days (or longer period), 
the contracting officer may issue a no-
tice of termination for default unless it 
is determined that the failure to per-
form has been cured. A format for a 
cure notice is in 49.607. 

(e)(1) If termination for default ap-
pears appropriate, the contracting offi-
cer should, if practicable, notify the 
contractor in writing of the possibility 
of the termination. This notice shall 
call the contractor’s attention to the 
contractual liabilities if the contract is 
terminated for default, and request the 
contractor to show cause why the con-
tract should not be terminated for de-
fault. The notice may further state 
that failure of the contractor to 
present an explanation may be taken 
as an admission that no valid expla-
nation exists. When appropriate, the 
notice may invite the contractor to 
discuss the matter at a conference. A 
format for a show cause notice is in 
49.607. 

(2) When a termination for default 
appears imminent, the contracting of-
ficer shall provide a written notifica-
tion to the surety. If the contractor is 
subsequently terminated for default, a 
copy of the notice of default shall be 
sent to the surety. 

(3) If requested by the surety, and 
agreed to by the contractor and any as-
signees, arrangements may be made to 
have future checks mailed to the con-
tractor in care of the surety. In this 
case, the contractor must forward a 
written request to the designated dis-
bursing officer specifically directing a 
change in address for mailing checks. 

(4) If the contractor is a small busi-
ness firm, the contracting officer shall 
immediately provide a copy of any cure 
notice or show cause notice to the con-
tracting office’s small business spe-
cialist and the Small Business Admin-
istration Regional Office nearest the 
contractor. The contracting officer 
should, whenever practicable, consult 
with the small business specialist be-

fore proceeding with a default termi-
nation (see also 49.402–4). 

(f) The contracting officer shall con-
sider the following factors in deter-
mining whether to terminate a con-
tract for default: 

(1) The terms of the contract and ap-
plicable laws and regulations. 

(2) The specific failure of the con-
tractor and the excuses for the failure. 

(3) The availability of the supplies or 
services from other sources. 

(4) The urgency of the need for the 
supplies or services and the period of 
time required to obtain them from 
other sources, as compared with the 
time delivery could be obtained from 
the delinquent contractor. 

(5) The degree of essentiality of the 
contractor in the Government acquisi-
tion program and the effect of a termi-
nation for default upon the contrac-
tor’s capability as a supplier under 
other contracts. 

(6) The effect of a termination for de-
fault on the ability of the contractor to 
liquidate guaranteed loans, progress 
payments, or advance payments. 

(7) Any other pertinent facts and cir-
cumstances. 

(g) If, after compliance with the pro-
cedures in paragraphs (a) through (f) of 
this 49.402–3, the contracting officer de-
termines that a termination for default 
is proper, the contracting officer shall 
issue a notice of termination stating— 

(1) The contract number and date; 
(2) The acts or omissions consti-

tuting the default; 
(3) That the contractor’s right to pro-

ceed further under the contract (or a 
specified portion of the contract) is 
terminated; 

(4) That the supplies or services ter-
minated may be purchased against the 
contractor’s account, and that the con-
tractor will be held liable for any ex-
cess costs; 

(5) If the contracting officer has de-
termined that the failure to perform is 
not excusable, that the notice of termi-
nation constitutes such decision, and 
that the contractor has the right to ap-
peal such decision under the Disputes 
clause; 

(6) That the Government reserves all 
rights and remedies provided by law or 
under the contract, in addition to 
charging excess costs; and 
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(7) That the notice constitutes a deci-
sion that the contractor is in default as 
specified and that the contractor has 
the right to appeal under the Disputes 
clause. 

(h) The contracting officer shall 
make the same distribution of the ter-
mination notice as was made of the 
contract. A copy shall also be furnished 
to the contractor’s surety, if any, when 
the notice is furnished to the con-
tractor. The surety should be requested 
to advise if it desires to arrange for 
completion of the work. In addition, 
the contracting officer shall notify the 
disbursing officer to withhold further 
payments under the terminated con-
tract, pending further advice, which 
should be furnished at the earliest 
practicable time. 

(i) In the case of a construction con-
tract, promptly after issuance of the 
termination notice, the contracting of-
ficer shall determine the manner in 
which the work is to be completed and 
whether the materials, appliances, and 
plant that are on the site will be need-
ed. 

(j) If the contracting officer deter-
mines before issuing the termination 
notice that the failure to perform is ex-
cusable, the contract shall not be ter-
minated for default. If termination is 
in the Government’s interest, the con-
tracting officer may terminate the 
contract for the convenience of the 
Government. 

(k) If the contracting officer has not 
been able to determine, before issuance 
of the notice of termination whether 
the contractor’s failure to perform is 
excusable, the contracting officer shall 
make a written decision on that point 
as soon as practicable after issuance of 
the notice of termination. The decision 
shall be delivered promptly to the con-
tractor with a notification that the 
contractor has the right to appeal as 
specified in the Disputes clause. 

[48 FR 42447, Sept. 19, 1983, as amended at 54 
FR 48990, Nov. 28, 1989]

49.402–4 Procedure in lieu of termi-
nation for default. 

The following courses of action, 
among others, are available to the con-
tracting officer in lieu of termination 
for default when in the Government’s 
interest: 

(a) Permit the contractor, the surety, 
or the guarantor, to continue perform-
ance of the contract under a revised de-
livery schedule. 

(b) Permit the contractor to continue 
performance of the contract by means 
of a subcontract or other business ar-
rangement with an acceptable third 
party, provided the rights of the Gov-
ernment are adequately preserved. 

(c) If the requirement for the supplies 
and services in the contract no longer 
exists, and the contractor is not liable 
to the Government for damages as pro-
vided in 49.402–7, execute a no-cost ter-
mination settlement agreement using 
the formats in 49.603–6 and 49.603–7 as a 
guide.

49.402–5 Memorandum by the con-
tracting officer. 

When a contract is terminated for de-
fault or a procedure authorized by 
49.402–4 is followed, the contracting of-
ficer shall prepare a memorandum for 
the contract file explaining the reasons 
for the action taken.

49.402–6 Repurchase against contrac-
tor’s account. 

(a) When the supplies or services are 
still required after termination, the 
contracting officer shall repurchase 
the same or similar supplies or services 
against the contractor’s account as 
soon as practicable. The contracting 
officer shall repurchase at as reason-
able a price as practicable, considering 
the quality and delivery requirements. 
The contracting officer may repurchase 
a quantity in excess of the undelivered 
quantity terminated for default when 
the excess quantity is needed, but ex-
cess cost may not be charged against 
the defaulting contractor for more 
than the undelivered quantity termi-
nated for default (including variations 
in quantity permitted by the termi-
nated contract). Generally, the con-
tracting officer will make a decision 
whether or not to repurchase before 
issuing the termination notice. 

(b) If the repurchase is for a quantity 
not over the undelivered quantity ter-
minated for default, the Default clause 
authorizes the contracting officer to 
use any terms and acquisition method 
deemed appropriate for the repurchase. 
However, the contracting officer shall 
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obtain competition to the maximum 
extent practicable for the repurchase. 
The contracting officer shall cite the 
Default clause as the authority. If the 
repurchase is for a quantity over the 
undelivered quantity terminated for 
default, the contracting officer shall 
treat the entire quantity as a new ac-
quisition. If the repurchase is for a 
quantity over the undelivered quantity 
terminated for default, the contracting 
officer shall treat the entire quantity 
as a new acquisition. 

(c) If repurchase is made at a price 
over the price of the supplies or serv-
ices terminated, the contracting officer 
shall, after completion and final pay-
ment of the repurchase contract, make 
a written demand on the contractor for 
the total amount of the excess, giving 
consideration to any increases or de-
creases in other costs such as transpor-
tation, discounts, etc. If the contractor 
fails to make payment, the contracting 
officer shall follow the procedures in 
subpart 32.6 for collecting contract 
debts due the Government. 

[48 FR 42447, Sept. 19, 1983, as amended at 50 
FR 1745, Jan. 11, 1985; 50 FR 52429, Dec. 23, 
1985]

49.402–7 Other damages. 

(a) If the contracting officer termi-
nates a contract for default or follows 
a course of action instead of termi-
nation for default (see 49.402–4), the 
contracting officer promptly must as-
sess and demand any liquidated dam-
ages to which the Government is enti-
tled under the contract. Under the con-
tract clause at 52.211–11, these damages 
are in addition to any excess repur-
chase costs. 

(b) If the Government has suffered 
any other ascertainable damages, in-
cluding administrative costs, as a re-
sult of the contractor’s default, the 
contracting officer must, on the basis 
of legal advice, take appropriate action 
as prescribed in subpart 32.6 to assert 
the Government’s demand for the dam-
ages. 

[48 FR 42447, Sept. 19, 1983, as amended at 56 
FR 15154, Apr. 15, 1991; 60 FR 48250, Sept. 18, 
1995; 65 FR 46066, July 26, 2000]

49.403 Termination of cost-reimburse-
ment contracts for default. 

(a) The right to terminate a cost-re-
imbursement contract for default is 
provided for in the Termination for De-
fault or for Convenience of the Govern-
ment clause at 52.249–6. A 10-day notice 
to the contractor before termination 
for default is required in every case by 
the clause. 

(b) Settlement of a cost-reimburse-
ment contract terminated for default is 
subject to the principles in subparts 
49.1 and 49.3 the same as when a con-
tract is terminated for convenience, 
except that— 

(1) The costs of preparing the con-
tractor’s settlement proposal are not 
allowable (see subparagraph (h)(3) of 
the clause); and 

(2) The contractor is reimbursed the 
allowable costs, and an appropriate re-
duction is made in the total fee, if any, 
(see subparagraph (h)(4) of the clause). 

(c) The contracting officer shall use 
the procedures in 49.402 to the extent 
appropriate in considering the termi-
nation for default of a cost-reimburse-
ment contract. However, a cost-reim-
bursement contract does not contain 
any provision for recovery of excess re-
purchase costs after termination for 
default (but see paragraph (g) of the 
clause at 52.246–3 with respect to fail-
ure of the contractor to replace or cor-
rect defective supplies). 

[48 FR 42447, Sept. 19, 1983, as amended at 61 
FR 39222, July 26, 1996]

49.404 Surety-takeover agreements. 

(a) The procedures in this section 
apply primarily, but not solely, to 
fixed-price construction contracts ter-
minated for default. 

(b) Since the surety is liable for dam-
ages resulting from the contractor’s 
default, the surety has certain rights 
and interests in the completion of the 
contract work and application of any 
undisbursed funds. Therefore, the con-
tracting officer must consider carefully 
the surety’s proposals for completing 
the contract. The contracting officer 
must take action on the basis of the 
Government’s interest, including the 
possible effect upon the Government’s 
rights against the surety. 
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(c) The contracting officer should 
permit surety offers to complete the 
contract, unless the contracting officer 
believes that the persons or firms pro-
posed by the surety to complete the 
work are not competent and qualified 
or the proposal is not in the best inter-
est of the Government. 

(d) There may be conflicting demands 
for the defaulting contractor’s assets, 
including unpaid prior earnings (re-
tained percentages and unpaid progress 
estimates). Therefore, the surety may 
include a ‘‘takeover’’ agreement in its 
proposal, fixing the surety’s rights to 
payment from those funds. The con-
tracting officer may (but not before the 
effective date of termination) enter 
into a written agreement with the sur-
ety. The contracting officer should 
consider using a tripartite agreement 
among the Government, the surety, 
and the defaulting contractor to re-
solve the defaulting contractor’s resid-
ual rights, including assertions to un-
paid prior earnings. 

(e) Any takeover agreement must re-
quire the surety to complete the con-
tract and the Government to pay the 
surety’s costs and expenses up to the 
balance of the contract price unpaid at 
the time of default, subject to the fol-
lowing conditions: 

(1) Any unpaid earnings of the de-
faulting contractor, including retained 
percentages and progress estimates for 
work accomplished before termination, 
must be subject to debts due the Gov-
ernment by the contractor, except to 
the extent that the unpaid earnings 
may be used to pay the completing sur-
ety its actual costs and expenses in-
curred in the completion of the work, 
but not including its payments and ob-
ligations under the payment bond 
given in connection with the contract. 

(2) The surety is bound by contract 
terms governing liquidated damages 
for delays in completion of the work, 
unless the delays are excusable under 
the contract. 

(3) If the contract proceeds have been 
assigned to a financing institution, the 
surety must not be paid from unpaid 
earnings, unless the assignee provides 
written consent. 

(4) The contracting officer must not 
pay the surety more than the amount 
it expended completing the work and 

discharging its liabilities under the de-
faulting contractor’s payment bond. 
Payments to the surety to reimburse it 
for discharging its liabilities under the 
payment bond of the defaulting con-
tractor must be only on authority of— 

(i) Mutual agreement among the Gov-
ernment, the defaulting contractor, 
and the surety; 

(ii) Determination of the Comptroller 
General as to payee and amount; or 

(iii) Order of a court of competent ju-
risdiction. 

[65 FR 46067, July 26, 2000]

49.405 Completion by another con-
tractor. 

If the surety does not arrange for 
completion of the contract, the con-
tracting officer normally will arrange 
for completion of the work by awarding 
a new contract based on the same plans 
and specifications. The new contract 
may be the result of sealed bidding or 
any other appropriate contracting 
method or procedure. The contracting 
officer shall exercise reasonable dili-
gence to obtain the lowest price avail-
able for completion. 

[48 FR 42447, Sept. 19, 1983, as amended at 50 
FR 1746, Jan. 11, 1985; 50 FR 52429, Dec. 23, 
1985]

49.406 Liquidation of liability. 
The contract provides that the con-

tractor and the surety are liable to the 
Government for resultant damages. 
The contracting officer shall use all re-
tained percentages of progress pay-
ments previously made to the con-
tractor and any progress payments due 
for work completed before the termi-
nation to liquidate the contractor’s 
and the surety’s liability to the Gov-
ernment. If the retained and unpaid 
amounts are insufficient, the con-
tracting officer shall take steps to re-
cover the additional sum from the con-
tractor and the surety.

Subpart 49.5—Contract 
Termination Clauses

49.501 General. 
This subpart prescribes the principal 

contract termination clauses. This sub-
part does not apply to contracts that 
use the clause at 52.213–4, Terms and 
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Conditions—Simplified Acquisitions 
(Other Than Commercial Items). For 
contracts for the acquisition of com-
mercial items, this part provides ad-
ministrative guidance which may be 
followed when it is consistent with the 
requirements and procedures in the 
clause at 52.212–4, Contract Terms and 
Conditions—Commercial Items. In ap-
propriate cases, agencies may author-
ize the use of special purpose clauses, if 
consistent with this chapter. 

[60 FR 48250, Sept. 18, 1995, as amended at 62 
FR 64927, Dec. 9, 1997]

49.502 Termination for convenience of 
the Government. 

(a) Fixed-price contracts of $100,000 or 
less (short form). 

(1) General use. The contracting offi-
cer shall insert the clause at 52.249–1, 
Termination for Convenience of the 
Government (Fixed-Price) (Short 
Form), in solicitations and contracts 
when a fixed-price contract is con-
templated and the contract amount is 
expected to be $100,000 or less, except 
(i) if use of the clause at 52.249–4, Ter-
mination for Convenience of the Gov-
ernment (Services) (Short Form) is ap-
propriate, (ii) in contracts for research 
and development work with an edu-
cational or nonprofit institution on a 
no-profit basis, (iii) in contracts for ar-
chitect-engineer services, or (iv) if one 
of the clauses prescribed or cited at 
49.505(a), (b), or (e), is appropriate. 

(2) Dismantling and demolition. If the 
contract is for dismantling, demoli-
tion, or removal of improvements, the 
contracting officer shall use the clause 
with its Alternate I. 

(b) Fixed-price contracts over $100,000. 
(1)(i) General use. The contracting of-

ficer shall insert the clause at 52.249–2, 
Termination for Convenience of the 
Government (Fixed-Price), in solicita-
tions and contracts when a fixed-price 
contract is contemplated and the con-
tract amount is expected to be over 
$100,000, except in contracts for (i) dis-
mantling and demolition, (ii) research 
and development work with an edu-
cational or nonprofit institution on a 
no-profit basis, or (iii) architect-engi-
neer services; it shall not be used if the 
clause at 52.249–4, Termination for Con-
venience of the Government (Services) 
(Short Form), is appropriate (see 

49.502(c)), or one of the clauses pre-
scribed or cited at 49.505(a), (b), or (e), 
is appropriate. 

(ii) Construction. If the contract is for 
construction, the contracting officer 
shall use the clause with its Alternate 
I. 

(iii) Partial payments. If the contract 
is with an agency of the U.S. Govern-
ment or with State, local, or foreign 
governments or their agencies, and if 
the contracting officer determines that 
the requirement to pay interest on ex-
cess partial payments is inappropriate, 
the contracting officer shall use the 
clause with its Alternate II. In such 
contracts for construction, the con-
tracting officer shall use the clause 
with its Alternate III. 

(2) Dismantling and demolition. The 
contracting officer shall insert the 
clause at 52.249–3, Termination for Con-
venience of the Government (Disman-
tling, Demolition, or Removal of Im-
provements) in solicitations and con-
tracts for dismantling, demolition, or 
removal of improvements, when a 
fixed-price contract is contemplated 
and the contract amount is expected to 
be over $100,000. If the contract is with 
an agency of the U.S. Government or 
with State, local, or foreign govern-
ments or their agencies, and if the con-
tracting officer determines that the re-
quirement to pay interest on excess 
partial payments is inappropriate, the 
contracting officer shall use the clause 
with its Alternate I. 

(c) Service contracts (short form). The 
contracting officer shall insert the 
clause at 52.249–4, Termination for Con-
venience of the Government (Services) 
(Short Form), in solicitations and con-
tracts for services, regardless of value, 
when a fixed-price contract is con-
templated and the contracting officer 
determines that because of the kind of 
services required, the successful offeror 
will not incur substantial charges in 
preparation for and in carrying out the 
contract, and would, if terminated for 
the convenience of the Government, 
limit termination settlement charges 
to services rendered before the date of 
termination. Examples of services 
where this clause may be appropriate 
are contracts for rental of unreserved 
parking space, laundry and dry-
cleaning, etc. 
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(d) Research and development con-
tracts. The contracting officer shall in-
sert the clause at 52.249–5, Termination 
for the Convenience of the Government 
(Educational and Other Nonprofit In-
stitutions), in solicitations and con-
tracts when either a fixed-price or cost-
reimbursement contract is con-
templated for research and develop-
ment work with an educational or non-
profit institution on a no-profit or no-
fee basis. 

(e) Subcontracts. (1) General use. The 
prime contractor may find the clause 
at 52.249–1, Termination for Conven-
ience of the Government (Fixed-Price) 
(Short Form), or at 52.249–2, Termi-
nation for Convenience of the Govern-
ment (Fixed-Price), as appropriate, 
suitable for use in fixed-price sub-
contracts, except as noted in subpara-
graph (2) below; provided, that the rela-
tionship between the contractor and 
subcontractor is clearly indicated. In-
applicable conditions (e.g., paragraph 
(d)) in 52.249–2 should be deleted and 
the periods reduced for submitting the 
subcontractor’s termination settle-
ment proposal (e.g., 6 months), and for 
requesting an equitable price adjust-
ment (e.g., 45 days). 

(2) Research and development. The 
prime contractor may find the clause 
at 52.249–5, Termination for the Con-
venience of the Government (Edu-
cational and Other Nonprofit Institu-
tions), suitable for use in subcontracts 
placed with educational or nonprofit 
institutions on a no-profit or no-fee 
basis; provided, that the relationship 
between the contractor and subcon-
tractor is clearly indicated. Inappli-
cable conditions (e.g., paragraph (h)) 
should be deleted, the period for sub-
mitting the subcontractor’s termi-
nation settlement proposal should be 
reduced (e.g., 6 months), the sub-
contract should be placed on a no-prof-
it or no-fee basis, and the subcontract 
should incorporate or be negotiated on 
the basis of the cost principles in part 
31 of the Federal Acquisition Regula-
tion. 

[48 FR 42447, Sept. 19, 1983, as amended at 61 
FR 39222, July 26, 1996]

49.503 Termination for convenience of 
the Government and default. 

(a) Cost-reimbursement contracts—(1) 
General use. Insert the clause at 52.249–
6, Termination (Cost-Reimbursement), 
in solicitations and contracts when a 
cost-reimbursement contract is con-
templated, except contracts for re-
search and development with an edu-
cational or nonprofit institution on a 
no-fee basis. 

(2) Construction. If the contract is for 
construction, the contracting officer 
shall use the clause with its Alternate 
I. 

(3) Partial payments. If the contract is 
with an agency of the U.S. Government 
or with State, local, or foreign govern-
ments or their agencies, and if the con-
tracting officer determines that the re-
quirement to pay interest on excess 
partial payments is inappropriate, the 
contracting officer shall use the clause 
with its Alternate II. In such contracts 
for construction, the contracting offi-
cer shall use the clause with its Alter-
nate III. 

(4) Time-and-material and labor-hour 
contracts. If the contract is a time-and-
material or labor-hour contract, the 
contracting officer shall use the clause 
with its Alternate IV. If the contract is 
with an agency of the U.S. Government 
or with State, local, or foreign govern-
ments or their agencies, and if the con-
tracting officer determines that the re-
quirement to pay interest on excess 
partial payments is inappropriate, the 
contracting officer shall use the clause 
with its Alternate V. 

(b) Insert the clause at 52.249–7, Ter-
mination (Fixed-Price Architect-Engi-
neer), in solicitations and contracts for 
architect-engineer services, when a 
fixed-price contract is contemplated. 

(c) Subcontracts. The prime con-
tractor may find the clause at 52.249–6, 
Termination (Cost-Reimbursement), 
suitable for use in cost-reimbursement 
subcontracts; provided, that the rela-
tionship between the contractor and 
subcontractor is clearly indicated. In-
applicable conditions (e.g., paragraphs 
(e), (j) and (n)) should be deleted and 
the period for submitting the sub-
contractor’s termination settlement 
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proposal should be reduced (e.g., 6 
months). 

[48 FR 42447, Sept. 19, 1983, as amended at 61 
FR 39222, July 26, 1996; 64 FR 51845, Sept. 24, 
1999]

49.504 Termination of fixed-price con-
tracts for default. 

(a)(1) Supplies and services. The con-
tracting officer shall insert the clause 
at 52.249–8, Default (Fixed-Price Supply 
and Service), in solicitations and con-
tracts when a fixed-price contract is 
contemplated and the contract amount 
is expected to exceed the simplified ac-
quisition threshold. The contracting 
officer may use the clause when the 
contract amount is at or below the 
simplified acquisition threshold, if ap-
propriate (e.g., if the acquisition in-
volves items with a history of unsatis-
factory quality). 

(2) Transportation. If the contract is 
for transportation or transportation-
related services, the contracting officer 
shall use the clause with its Alternate 
I. 

(b) Research and development. The 
contracting officer shall insert the 
clause at 52.249–9, Default (Fixed-Price 
Research and Development), in solici-
tations and contracts for research and 
development when a fixed-price con-
tract is contemplated and the contract 
amount is expected to exceed the sim-
plified acquisition threshold, except 
those with educational or nonprofit in-
stitutions on a no-profit basis. The 
contracting officer may use the clause 
when the contract amount is at or 
below the simplified acquisition 
threshold, if appropriate (e.g., if the 
contracting officer believes that key 
personnel essential to the work may be 
devoted to other programs). 

(c)(1) Construction. The contracting 
officer shall insert the clause at 52.249–
10, Default (Fixed-Price Construction), 
in solicitations and contracts for con-
struction, when a fixed-price contract 
is contemplated and the contract 
amount is expected to exceed the sim-
plified acquisition threshold. The con-
tracting officer may use the clause 
when the contract amount is at or 
below the simplified acquisition 
threshold, if appropriate (e.g., if com-
pletion dates are essential). 

(2) Dismantling and demolition. If the 
contract is for dismantling, demoli-
tion, or removal of improvements, the 
contracting officer shall use the clause 
with its Alternate I. 

(3) National emergencies. If the con-
tract is to be awarded during a period 
of national emergency, the contracting 
officer may use the clause (i) with its 
Alternate II when a fixed-price con-
tract for construction is contemplated, 
or (ii) with its Alternate III when a 
contract for dismantling, demolition, 
or removal of improvements is con-
templated. 

[48 FR 42447, Sept. 19, 1983, as amended at 60 
FR 34760, July 3, 1995]

49.505 Other termination clauses. 

(a) Facilities. The contracting officer 
shall insert the clause at 52.249–11, Ter-
mination of Work (Consolidated Facili-
ties or Facilities Acquisition), in con-
solidated facilities contracts and facili-
ties acquisition contracts. If the con-
tract is with an agency of the U.S. 
Government or with State, local, or 
foreign governments or their agencies, 
and if the contracting officer deter-
mines that the requirement to pay in-
terest on excess partial payments is in-
appropriate, the contracting officer 
shall use the clause with its Alternate 
I. 

(b) Personal service contracts. The con-
tracting officer shall insert the clause 
at 52.249–12, Termination (Personal 
Services), in solicitations and con-
tracts for personal services (see part 
37). 

(c) Failure to perform. The contracting 
officer shall insert the clause at 52.249–
13, Failure to Perform, in facilities 
contracts, except facilities use con-
tracts with nonprofit educational insti-
tutions. 

(d) Excusable delays. The contracting 
officer shall insert the clause at 52.249–
14, Excusable Delays, in solicitations 
and contracts for supplies, services, 
construction, and research and devel-
opment on a fee basis, when a cost-re-
imbursement contract is contemplated. 
The contracting officer shall also in-
sert the clause in time-and-material 
contracts, labor-hour contracts, con-
solidated facilities contracts, and fa-
cilities acquisition contracts. 
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(e) Communication service contracts. 
This regulation does not prescribe a 
clause for the cancellation or termi-
nation of orders under communication 
service contracts with common car-
riers because of special agency require-
ments that apply to these services. An 
appropriate clause, however, shall be 
prescribed at agency level, within 
those agencies contracting for these 
services.

Subpart 49.6—Contract 
Termination Forms and Formats

49.601 Notice of termination for con-
venience. 

(See 49.402–3(g) for notice of termi-
nation for default.)

49.601–1 Telegraphic notice. 
(a) Complete termination. The fol-

lowing telegraphic notice is suggested 
for use if a supply contract is being 
completely terminated for conven-
ience. If appropriately modified, the 
notice may be used for other than sup-
ply contracts.

DATEllllllllll

XYZ Corporation
New York, NY 12345

Contract No. ............... is completely ter-
minated under clause ..........., effective 
.......... [insert ‘‘immediately’’ or ‘‘on 
..............., 20..’’, or ‘‘as soon as you have de-
livered, including prior deliveries, the fol-
lowing items:’’ (list)]. Immediately stop all 
work, terminate subcontracts, and place no 
further orders except to the extent [insert if 
applicable ‘‘necessary to complete items not 
terminated or’’] that you or a subcontractor 
wish to retain and continue for your own ac-
count any work-in-process or other mate-
rials. Telegraph similar instructions to all 
subcontractors and suppliers. Detailed in-
structions follow. 
llllllllllllllllllllllll

Contracting Officer

(b) Partial termination. The following 
telegraphic notice is suggested for use 
if a supply contract is being partially 
terminated for convenience. If appro-
priately modified, the notice may be 
used for other than supply contracts.

DATEllllllllll

XYZ Corporation
New York, NY 12345

Contract No. ..... is partially terminated 
under clause ...................., effective .............. 

[insert ‘‘immediately’’ or ‘‘on ..............., 
20..’’]. Reduce items to be delivered as fol-
lows: [insert instructions]. Immediately stop 
all work, terminate subcontracts, and place 
no further orders except as necessary to per-
form the portion not terminated or that you 
or a subcontractor wish to retain and con-
tinue for your account any work-in-process 
or other materials. Telegraph similar in-
structions to all subcontractors and sup-
pliers. Detailed instructions follow. 
llllllllllllllllllllllll

Contracting Officer

[48 FR 42447, Sept. 19, 1983, as amended at 65 
FR 36031, June 6, 2000]

49.601–2 Letter notice. 
The following letter notice of termi-

nation is suggested for use if a contract 
for supplies is being terminated for 
convenience. With appropriate modi-
fications, it may be used in termi-
nating contracts for other than sup-
plies and in terminating subcontracts. 
This notice shall be sent by certified 
mail, return receipt requested. If no 
prior telegraphic notice was issued, use 
the alternate notice that follows this 
notice.

NOTICE OF TERMINATION TO PRIME 
CONTRACTORS 

[At the top of the notice, set out all special de-
tails relating to the particular termination; e.g., 
name and address of company, contract number 
of terminated contract, items, etc.] 

(a) Effective date of termination. This con-
firms the Government’s telegram to you 
dated .........., 20...., terminating .............. 
[insert ‘‘completely’’ or ‘‘in part’’] Contract 
No. ...... (referred to as ‘‘the contract’’) for 
the Government’s convenience under the 
clause entitled ......... [insert title of appro-
priate termination clause]. The termination is 
effective on the date and in the manner stat-
ed in the telegram. 

(b) Cessation of work and notification to im-
mediate subcontractors. You shall take the fol-
lowing steps: 

(1) Stop all work, make no further ship-
ments, and place no further orders relating 
to the contract, except for— 

(i) The continued portion of the contract, 
if any; 

(ii) Work-in-process or other materials 
that you may wish to retain for your own ac-
count; or 

(iii) Work-in-process that the Contracting 
Officer authorizes you to continue (A) for 
safety precautions, (B) to clear or avoid dam-
age to equipment, (C) to avoid immediate 
complete spoilage of work-in-process having 
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a definite commercial value, or (D) to pre-
vent any other undue loss to the Govern-
ment. (If you believe this authorization is 
necessary or advisable, immediately notify 
the Contracting Officer by telephone or per-
sonal conference and obtain instructions.) 

(2) Keep adequate records of your compli-
ance with subparagraph (1) above showing 
the— 

(i) Date you received the Notice of Termi-
nation; 

(ii) Effective date of the termination; and 
(iii) Extent of completion of performance 

on the effective date. 
(3) Furnish notice of termination to each 

immediate subcontractor and supplier that 
will be affected by this termination. In the 
notice— 

(i) Specify your Government contract num-
ber; 

(ii) State whether the contract has been 
terminated completely or partially; 

(iii) Provide instructions to stop all work, 
make no further shipments, place no further 
orders, and terminate all subcontracts under 
the contract, subject to the exceptions in 
subparagraph (1) above; 

(iv) Provide instructions to submit any 
settlement proposal promptly; and 

(v) Request that similar notices and in-
structions be given to its immediate sub-
contractors. 

(4) Notify the Contracting Officer of all 
pending legal proceedings that are based on 
subcontracts or purchase orders under the 
contract, or in which a lien has been or may 
be placed against termination inventory to 
be reported to the Government. Also, 
promptly notify the Contracting Officer of 
any such proceedings that are filed after re-
ceipt of this Notice. 

(5) Take any other action required by the 
Contracting Officer or under the Termi-
nation clause in the contract. 

(c) Termination inventory. (1) As instructed 
by the Contracting Officer, transfer title and 
deliver to the Government all termination 
inventory of the following types or classes, 
including subcontractor termination inven-
tory that you have the right to take: 
[Contracting Officer insert proper identification 
or ‘‘None’’]. 

(2) To settle your proposal, it will be nec-
essary to establish that all prime and sub-
contractor termination inventory has been 
properly accounted for. For detailed infor-
mation, see part 45. 

(d) Settlements with subcontractors. You re-
main liable to your subcontractors and sup-
pliers for proposals arising because of the 
termination of their subcontracts or orders. 
You are requested to settle these settlement 
proposals as promptly as possible. For pur-
poses of reimbursement by the Government, 
settlements will be governed by the provi-
sions of part 49. 

(e) Completed end items. (1) Notify the Con-
tracting Officer of the number of items com-
pleted under the contract and still on hand 
and arrange for their delivery or other dis-
posal (see 49.205). 

(2) Invoice acceptable completed end items 
under the contract in the usual way and do 
not include them in the settlement proposal. 

(f) Patents. If required by the contract, 
promptly forward the following to the Con-
tracting Officer: 

(1) Disclosure of all inventions, discoveries, 
and patent applications made in the per-
formance of the contract. 

(2) Instruments of license or assignment on 
all inventions, discoveries, and patent appli-
cations made in the performance of the con-
tract. 

(g) Employees affected. (1) If this termi-
nation, together with other outstanding ter-
minations, will necessitate a significant re-
duction in your work force, you are urged 
to— 

(i) Promptly inform the local State Em-
ployment Service of your reduction-in-force 
schedule in numbers and occupations, so 
that the Service can take timely action in 
assisting displaced workers; 

(ii) Give affected employees maximum 
practical advance notice of the employment 
reduction and inform them of the facilities 
and services available to them through the 
local State Employment Service offices; 

(iii) Advise affected employees to file ap-
plications with the State Employment Serv-
ice to qualify for unemployment insurance, 
if necessary; 

(iv) Inform officials of local unions having 
agreements with you of the impending reduc-
tion-in-force; and 

(v) Inform the local Chamber of Commerce 
and other appropriate organizations which 
are prepared to offer practical assistance in 
finding employment for displaced workers of 
the impending reduction-in-force. 

(2) If practicable, urge subcontractors to 
take similar actions to those described in 
subparagraph (1) above. 

(h) Administrative. The contract adminis-
tration office named in the contract will 
identify the Contracting Officer who will be 
in charge of the settlement of this termi-
nation and who will, upon request, provide 
the necessary settlement forms. Matters not 
covered by this notice should be brought to 
the attention of the undersigned. 

(i) Please acknowledge receipt of this no-
tice as provided below. 
llllllllllllllllllllllll

(Contracting Officer)

llllllllllllllllllllllll

llllllllllllllllllllllll
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(Name of Office)

llllllllllllllllllllllll

(Address)

Acknowledgment of Notice

The undersigned acknowledges receipt of a 
signed copy of this notice on ............, 20....... 
Two signed copies of this notice are re-
turned. 
llllllllllllllllllllllll

(Name of Contractor)

By llllllllllllllllllllll

(Name)

llllllllllllllllllllllll

(Title)

(End of notice)

Alternate notice. If no prior tele-
graphic notice was issued, substitute 
the following paragraph (a) for para-
graph (a) of the notice above:

(a) Effective date of termination. You are no-
tified that Contract No. ...... (referred to as 
‘‘the contract’’) is terminated .............. 
[insert ‘‘completely’’ or ‘‘in part’’] for the 
Government’s convenience under the clause 
entitled .............. [insert title of appropriate 
termination clause]. The termination is effec-
tive .............. [insert either ‘‘immediately 
upon receipt of this Notice’’ or ‘‘on ..........., 
20...,’’ or ‘‘as soon as you have delivered, in-
cluding prior deliveries, the following 
items:’’ (list)]. Reduce items to be delivered 
as follows: [insert instructions].

[48 FR 42447, Sept. 19, 1983, as amended at 65 
FR 36031, June 6, 2000]

49.602 Forms for settlement of termi-
nated contracts. 

The standard forms listed below shall 
be used for settling terminated prime 
contracts. The forms at 49.602–1 and 
49.602–2 may also be used for settling 
terminated subcontracts. Standard 
forms are illustrated in subpart 53.3.

49.602–1 Termination settlement pro-
posal forms. 

(a) Standard Form 1435, Settlement 
Proposal (Inventory Basis), shall be 
used to submit settlement proposals re-
sulting from the termination of fixed-

price contracts if the proposals are 
computed on an inventory basis (see 
49.206–2(a)). 

(b) Standard Form 1436, Settlement 
Proposal (Total Cost Basis), shall be 
used to submit settlement proposals re-
sulting from the termination of fixed-
price contracts if the proposals are 
computed on a total cost basis (see 
49.206–2(b)). 

(c) Standard Form 1437, Settlement 
Proposal for Cost-Reimbursement Type 
Contracts, shall be used to submit set-
tlement proposals resulting from the 
termination of cost-reimbursement 
contracts (see 49.302). 

(d) Standard Form 1438, Settlement 
Proposal (Short Form), shall be used to 
submit settlement proposals resulting 
from the termination of fixed-price 
contracts if the total proposal is less 
than $10,000 (see 49.206–1(d)).

49.602–2 Inventory schedule forms. 
The following forms shall be used to 

support settlement proposals sub-
mitted on the forms specified in 49.602–
1(a), (b), and (c) (see 45.606): 

(a) Standard Form 1426, Inventory 
Schedule A (Metals in Mill Product 
Form), and Standard Form 1427, Inven-
tory Schedule A—Continuation Sheet 
(Metals in Mill Product Form). 

(b) Standard Form 1428, Inventory 
Schedule B, and Standard Form 1429, 
Inventory Schedule B—Continuation 
Sheet (used for reporting raw mate-
rials, purchased parts, finished compo-
nents, finished product, plant equip-
ment, and miscellaneous inventory). 

(c) Standard Form 1430, Inventory 
Schedule C—(Work-in-Process), and 
Standard Form 1431, Inventory Sched-
ule C—Continuation Sheet (Work-in-
Process). 

(d) Standard Form 1432, Inventory 
Schedule D (Special Tooling and Spe-
cial Test Equipment), and Standard 
Form 1433, Inventory Schedule D—Con-
tinuation Sheet (Special Tooling and 
Special Test Equipment). 

(e) Standard Form 1434, Termination 
Inventory Schedule E (Short Form for 
use with SF 1438 Only).

49.602–3 Schedule of accounting infor-
mation. 

Standard Form 1439, Schedule of Ac-
counting Information, shall be filed in 
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support of a settlement proposal unless 
the proposal is filed on Standard Form 
1438, Settlement Proposal (Short Form) 
(see 49.206–1(e)).

49.602–4 Partial payments. 
Standard Form 1440, Application for 

Partial Payment, shall be used to 
apply for partial payments (see 49.112–
1).

49.602–5 Settlement agreement. 
Standard Form 30 (SF 30), Amend-

ment of Solicitation/Modification of 
Contract, shall be used to execute a 
settlement agreement (see 49.109–1).

49.603 Formats for termination for 
convenience settlement agreements. 

The formats to be used for termi-
nation for convenience settlement 
agreements should be substantially as 
shown in this section (see 49.109). Ter-
mination contracting officers (TCO’s) 
may, however, modify the contents of 
these agreements to conform with spe-
cial termination clauses prescribed or 
authorized by their agencies (e.g., see 
49.501 and 49.505(e)).

49.603–1 Fixed-price contracts—com-
plete termination. 

[Insert the following in Block 14 of SF 
30 for settlements of fixed-price contracts 
completely terminated.]

(a) This supplemental agreement settles 
the settlement proposal resulting from the 
Notice of Termination dated .......... . 

(b) The parties agree to the following: 
(1) The Contractor certifies that all con-

tract termination inventory (including 
scrap) has been retained or acquired by the 
Contractor, sold to third parties, returned to 
suppliers, delivered to or stored for the Gov-
ernment, or otherwise properly accounted 
for, and that all proceeds and retention cred-
its have been used in arriving at this agree-
ment. 

(2) The Contractor certifies that each im-
mediate subcontractor, whose settlement 
proposal is included in the proposal settled 
by this agreement, has furnished the Con-
tractor a certificate stating (i) that all sub-
contract termination inventory (including 
scrap) has been retained or acquired by the 
subcontractor, sold to third parties, returned 
to suppliers, delivered to or stored for the 
Government, or otherwise properly ac-
counted for, and that all proceeds and reten-
tion credits were used in arriving at the set-
tlement of the subcontract, and (ii) that the 

subcontractor has received a similar certifi-
cate from each immediate subcontractor 
whose proposal was included in its proposal. 

(3) The Contractor certifies that all items 
of termination inventory, the costs of which 
were used in arriving at the amount of this 
settlement or the settlement of any sub-
contract settlement proposal included in this 
settlement, (i) are properly allocable to the 
terminated portion of the contract, (ii) do 
not exceed the reasonable quantitative re-
quirements of the terminated portion of the 
contract, and (iii) do not include any items 
reasonably usable without loss to the Con-
tractor on its other work. The Contractor 
further certifies that the Contracting Officer 
has been informed of any substantial change 
in the status of the items between the dates 
of the termination inventory schedules and 
the date of this agreement. 

(4) The Contractor transfers, conveys, and 
assigns to the Government all the right, 
title, and interest, if any, that the Con-
tractor has received, or is entitled to receive, 
in and to subcontract termination inventory 
not otherwise properly accounted for. 

(5) The Contractor shall, within 10 days 
after receipt of the payment specified in this 
agreement, pay to each of its immediate sub-
contractors (or their respective assignees) 
the amounts to which they are entitled, 
after deducting any prior payments and, if 
the Contractor so elects, any amounts due 
and payable to the Contractor by those sub-
contractors. 

(6)(i) The Contractor has received $.......... 
for work and services performed, or items de-
livered, under the completed portion of the 
contract. The Government confirms the 
right of the Contractor, subject to paragraph 
(7) below, to retain this sum and agrees that 
it constitutes a portion of the total amount 
to which the Contractor is entitled in settle-
ment of the contract. 

(ii) Further, the Government agrees to pay 
to the Contractor or its assignee, upon pres-
entation of a proper invoice or voucher, the 
sum of $.......... [insert net amount of settle-
ment], arrived at by deducting from the sum 
of $.......... [for proposals on an inventory basis 
insert gross amount of settlement; for proposals 
on a total cost basis, insert gross amount of set-
tlement less amount shown in subdivision (6)(i) 
above], (A) the amount of $.......... for all un-
liquidated partial or progress payments pre-
viously made to the Contractor or its as-
signee and all unliquidated advance pay-
ments (with any interest) and (B) the 
amount of $.......... for all applicable property 
disposal credits [insert if appropriate, ‘‘and (C) 
the amount of $.......... for all other amounts 
due the Government under this contract, ex-
cept as provided in paragraph (7) below’’]. 

(iii) The net settlement of $........... in sub-
division (ii) above, together with sums pre-
viously paid, constitutes payment in full and 
complete settlement of the amount due the 
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Contractor for the complete termination of 
the contract and of all other demands and li-
abilities of the Contractor and the Govern-
ment under the contract except as provided 
in paragraph (7) below. 

(7) Regardless of any other provision of 
this agreement, the following rights and li-
abilities of the parties under the contract 
are reserved: 

[The following list of reserved or excepted 
rights and liabilities is intended to cover those 
that should most frequently be reserved and 
that should be scrutinized at the time a settle-
ment agreement is negotiated (see 49.109–2). The 
suggested language of the excepted items on the 
list may be varied at the discretion of the con-
tracting officer. If accuracy or completeness can 
be achieved by referencing the number of a con-
tract clause or provision covering the matter in 
question, then follow that method of enumer-
ating reserved rights and liabilities. Omit any of 
the following that are not applicable and add 
any additional exceptions or reservations re-
quired.] 

(i) All rights and liabilities, if any, of the 
parties, as to matters covered by any renego-
tiation authority. 

(ii) All rights of the Government to take 
the benefit of agreements or judgments af-
fecting royalties paid or payable in connec-
tion with the performance of the contract. 

(iii) All rights and liabilities, if any, of the 
parties under those clauses inserted in the 
contract because of the requirements of Acts 
of Congress and Executive Orders, including, 
without limitation, any applicable clauses 
relating to: labor law, contingent fees, do-
mestic articles, and employment of aliens.’’ 
[If the contract contains clauses of this char-
acter inserted for reasons other than require-
ments of Acts of Congress or Executive Orders, 
the suggested language should be appropriately 
modified.] 

(iv) All rights and liabilities of the parties 
arising under the contract and relating to re-
production rights, patent infringements, in-
ventions, or applications for patents, includ-
ing rights to assignments, invention reports, 
licenses, covenants of indemnity against pat-
ent risks, and bonds for patent indemnity ob-
ligations, together with all rights and liabil-
ities under the bonds. 

(v) All rights and liabilities of the parties, 
arising under the contract or otherwise, and 
concerning defects, guarantees, or warran-
ties relating to any articles or component 
parts furnished to the Government by the 
Contractor under the contract or this agree-
ment. 

(vi) All rights and liabilities of the parties 
under the contract relating to any contract 
termination inventory stored for the Govern-
ment. 

(vii) All rights and liabilities of the parties 
under agreements relating to the future care 
and disposition by the Contractor of Govern-

ment-owned property remaining in the Con-
tractor’s custody. 

(viii) All rights and liabilities of the par-
ties relating to Government property fur-
nished to the Contractor for the performance 
of this contract. 

(ix) All rights and liabilities of the parties 
under the contract relating to options (ex-
cept options to continue or increase the 
work under the contract), covenants not to 
compete, and covenants of indemnity. 

(x) All rights and liabilities, if any, of the 
parties under those clauses of the contract 
relating to price reductions for defective 
cost or pricing data.

(End of agreement) 

[48 FR 42447, Sept. 19, 1983, as amended at 60 
FR 37773, July 21, 1995; 60 FR 49723, Sept. 26, 
1995]

49.603–2 Fixed-price contracts—partial 
termination. 

[Insert the following in Block 14 of SF 
30 for settlements of fixed-price contracts 
partially terminated.]

(a) This supplemental agreement settles 
the settlement proposal resulting from the 
Notice of Termination dated ............... . 

(b) The parties agree to the following: 
(1) The terminated portion of the contract 

is as follows: [specify the terminated portion 
clearly as to (i) item numbers, (ii) descriptions, 
(iii) quantity terminated, (iv) unit price of items, 
(v) total price of terminated items, and (vi) any 
other explanation necessary to avoid uncer-
tainty or misunderstanding]. 

(2) The Contractor certifies that all con-
tract termination inventory (including 
scrap) has been retained or acquired by the 
Contractor, sold to third parties, returned to 
suppliers, delivered to or stored for the Gov-
ernment, or otherwise properly accounted 
for, and that all proceeds and retention cred-
its have been used in arriving at this agree-
ment. 

(3) The Contractor certifies that each im-
mediate subcontractor, whose settlement 
proposal is included in the proposal settled 
by this agreement, has furnished the Con-
tractor a certificate stating (i) that all sub-
contract termination inventory (including 
scrap) has been retained or acquired by the 
subcontractor, sold to third parties, returned 
to suppliers, delivered to or stored for the 
Government, or otherwise properly ac-
counted for, and that all proceeds and reten-
tion credits were used in arriving at the set-
tlement of the subcontract, and (ii) that the 
subcontractor has received a similar certifi-
cate from each immediate subcontractor 
whose proposal was included in its proposal. 

(4) The Contractor certifies that all items 
of termination inventory, the costs of which 
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were used in arriving at the amount of this 
settlement or the settlement of any sub-
contract settlement proposal included in this 
settlement, (i) are properly allocable to the 
terminated portion of the contract, (ii) do 
not exceed the reasonable quantitative re-
quirements of the terminated portion of the 
contract, and (iii) do not include any items 
reasonably usable without loss to the Con-
tractor on its other work. The Contractor 
further certifies that the Contracting Officer 
has been informed of any substantial change 
in the status of the items between the dates 
of the termination inventory schedules and 
the date of this agreement. 

(5) The Contractor transfers, conveys, and 
assigns to the Government all the right, 
title, and interest, if any, that the Con-
tractor has received, or is entitled to receive, 
in and to subcontract termination inventory 
not otherwise properly accounted for. 

(6) The Contractor shall, within 10 days 
after receipt of the payment specified in this 
agreement, pay to each of its immediate sub-
contractors (or their respective assignees) 
the amounts to which they are entitled, 
after deducting any prior payments and, if 
the Contractor so elects, any amounts due 
and payable to the Contractor by those sub-
contractors. 

(7)(i) The Government agrees to pay to the 
Contractor or its assignee, upon presentation 
of a proper invoice or voucher, the sum of 
$.......... [insert net amount of settlement], ar-
rived at by deducting from $.......... [insert 
gross amount of settlement], (A) the amount of 
$.......... for all unliquidated partial or 
progress payments previously made to the 
Contractor or its assignee and all unliqui-
dated advance payments (with any interest) 
applicable to the terminated portion of the 
contract and (B) the amount of $.......... for 
all applicable property disposal credits. 

(ii) The net settlement of $.......... in sub-
division (i) above, together with sums pre-
viously paid, constitutes payment in full and 
complete settlement of the amount due the 
Contractor for the terminated portion of the 
contract, except as provided in subparagraph 
(8) below. 

(iii) Upon payment of the net settlement of 
$.........., all obligations of the Contractor to 
perform further work or services or to make 
further deliveries under the terminated por-
tion of the contract and all obligations of 
the Government to make further payments 
or carry out other undertakings concerning 
the terminated portion of the contract shall 
cease; provided, that nothing in this agree-
ment shall impair or affect any covenants, 
terms, or conditions of the contract relating 
to the completed or continued portion of this 
contract. 

(8) Regardless of any other provision of 
this agreement, the following rights and li-
abilities of the parties under the contract 
are reserved: 

[The following list of reserved or excepted 
rights and liabilities is intended to cover those 
that should most frequently be reserved and 
that should be scrutinized at the time a settle-
ment agreement is negotiated (see 49.109–2). The 
suggested language of the excepted items on the 
list may be varied at the discretion of the con-
tracting officer. If accuracy or completeness can 
be achieved by referencing the number of a con-
tract clause or provision covering the matter in 
question, then follow that method of enumer-
ating reserved rights and liabilities. Omit any of 
the following that are not applicable and add 
any additional exceptions or reservations re-
quired.] 

(i) All rights and liabilities, if any, of the 
parties, as to matters covered by any renego-
tiation authority. 

(ii) All rights of the Government to take 
the benefit of agreements or judgments af-
fecting royalties paid or payable in connec-
tion with the performance of the contract. 

(iii) All rights and liabilities, if any, of the 
parties under those clauses inserted in the 
contract because of the requirements of Acts 
of Congress and Executive Orders, including, 
without limitation, any applicable clauses 
relating to: labor law, contingent fees, do-
mestic articles, and employment of aliens. 
[If the contract contains clauses of this char-
acter inserted for reasons other than require-
ments of Acts of Congress or Executive Orders, 
the suggested language should be appropriately 
modified.] 

(iv) All rights and liabilities of the parties 
arising under the contract and relating to re-
production rights, patent infringements, in-
ventions, or applications for patents, includ-
ing rights to assignments, invention reports, 
licenses, covenants of indemnity against pat-
ent risks, and bonds for patent indemnity ob-
ligations, together with all rights and liabil-
ities under the bonds. 

(v) All rights and liabilities of the parties, 
arising under the contract or otherwise, and 
concerning defects, guarantees, or warran-
ties relating to any articles or component 
parts furnished to the Government by the 
Contractor under the contract or this agree-
ment. 

(vi) All rights and liabilities of the parties 
under the contract relating to any contract 
termination inventory stored for the Govern-
ment. 

(vii) All rights and liabilities, if any, of the 
parties under those clauses of the contract 
relating to price reductions for defective 
cost or pricing data.

(End of agreement) 

[48 FR 42447, Sept. 19, 1983, as amended at 60 
FR 37773, July 21, 1995; 60 FR 49723, Sept. 26, 
1995]
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49.603–3 Cost-reimbursement con-
tracts—complete termination, if set-
tlement includes cost. 

[Insert the following in Block 14 of SF 
30 for settlement of cost-reimbursement 
contracts that are completely terminated, 
if settlement includes costs.]

(a) This supplemental agreement settles 
the settlement proposal resulting from the 
Notice of Termination dated .......... . 

(b) The parties agree to the following: 
(1) The Contractor certifies that all con-

tract termination inventory (including 
scrap) has been retained or acquired by the 
Contractor, sold to third parties, returned to 
suppliers, delivered to or stored for the Gov-
ernment, or otherwise properly accounted 
for, and that all proceeds and retention cred-
its have been used in arriving at this agree-
ment. 

(2) The Contractor certifies that each im-
mediate subcontractor, whose settlement 
proposal is included in the proposal settled 
by this agreement, has furnished the Con-
tractor a certificate stating (i) that all sub-
contract termination inventory (including 
scrap) has been retained or acquired by the 
subcontractor, sold to third parties, returned 
to suppliers, delivered to or stored for the 
Government, or otherwise properly ac-
counted for, and that all proceeds and reten-
tion credits were used in arriving at the set-
tlement of the subcontract, and (ii) that the 
subcontractor has received a similar certifi-
cate from each immediate subcontractor 
whose proposal was included in its proposal. 

(3) The Contractor certifies that all items 
of termination inventory, the costs of which 
were used in arriving at the amount of this 
settlement or the settlement of any sub-
contract settlement proposal included in this 
settlement, (i) are properly allocable to the 
terminated portion of the contract, (ii) do 
not exceed the reasonable quantitative re-
quirements of the terminated portion of the 
contract, and (iii) do not include any items 
reasonably usable without loss to the Con-
tractor on its other work. The Contractor 
further certifies that the Contracting Officer 
has been informed of any substantial change 
in the status of the items between the dates 
of the termination inventory schedules and 
the date of this agreement. 

(4) The Contractor transfers, conveys, and 
assigns to the Government all the right, 
title, and interest, if any, that the Con-
tractor has received, or is entitled to receive, 
in and to subcontract termination inventory 
not otherwise properly accounted for. 

(5) The Contractor shall, within 10 days 
after receipt of the payment specified in this 
agreement, pay to each of its immediate sub-
contractors (or their respective assignees) 
the amounts to which they are entitled, 
after deducting any prior payments and, if 

the Contractor so elects, any amounts due 
and payable to the Contractor by those sub-
contractors. 

(6)(i) The Contractor has received $.......... 
for work and services performed, or articles 
delivered, under the contract before the ef-
fective date of termination. The Government 
confirms the right of the Contractor, subject 
to paragraph (7) below, to retain this sum 
and agrees that it constitutes a portion of 
the total amount to which the Contractor is 
entitled in complete and final settlement of 
the contract. 

(ii) Further, the Government agrees to pay 
to the Contractor or its assignee, upon pres-
entation of a proper invoice or voucher, the 
sum of $.......... [insert net amount of settle-
ment], arrived at by deducting from the sum 
of $.......... [insert gross amount of settlement 
less amount shown in subdivision (6)(i) above] 
(A) the amount of $.......... for all unliqui-
dated partial or progress payments pre-
viously made to the Contractor or its as-
signee and all unliquidated advance pay-
ments (with any interest), (B) the amount of 
$......... for all applicable property disposal 
credits [insert if appropriate, ‘‘and (C) the 
amount of $.......... for all other amounts due 
the Government under this contract, except 
as provided in paragraph (7) below.’’] 

(iii) The net settlement of $.......... in sub-
division (ii) above, together with sums pre-
viously paid, constitutes payment in full and 
complete settlement of the amount due the 
Contractor for the complete termination of 
the contract and of all other demands and li-
abilities of the Contractor and the Govern-
ment under the contract, except as provided 
in paragraph (7) below. 

(7) Regardless of any other provision of 
this agreement, the following rights and li-
abilities of the parties under the contract 
are reserved: 

[The following list of reserved or excepted 
rights and liabilities is intended to cover those 
that should most frequently be reserved and 
that should be scrutinized at the time a set-
tlement agreement is negotiated (see 49.109–
2). The suggested language of the excepted 
items on the list may be varied at the discre-
tion of the contracting officer. If accuracy or 
completeness can be achieved by referencing 
the number of a contract clause or provision 
covering the matter in question, then follow 
that method of enumerating reserved rights 
and liabilities. Omit any of the following 
that are not applicable and add any addi-
tional exceptions or reservations required.] 

(i) All rights and liabilities, if any, of the 
parties, as to matters covered by any renego-
tiation authority. 

(ii) All rights of the Government to take 
the benefit of agreements or judgments af-
fecting royalties paid or payable in connec-
tion with the performance of the contract. 

(iii) All rights and liabilities, if any, of the 
parties under those clauses inserted in the 
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contract because of the requirements of Acts 
of Congress and Executive Orders, including, 
without limitation, any applicable clauses 
relating to: labor law, contingent fees, do-
mestic articles, and employment of aliens.’’ 
[If the contract contains clauses of this char-
acter inserted for reasons other than require-
ments of Acts of Congress or Executive Orders, 
the suggested language should be appropriately 
modified.] 

(iv) All rights and liabilities of the parties 
arising under the contract and relating to re-
production rights, patent infringements, in-
ventions, or applications for patents, includ-
ing rights to assignments, invention reports, 
licenses, covenants of indemnity against pat-
ent risks, and bonds for patent indemnity ob-
ligations, together with all rights and liabil-
ities under the bonds. 

(v) All rights and liabilities of the parties, 
arising under the contract or otherwise, and 
concerning defects, guarantees, or warran-
ties relating to any articles or component 
parts furnished to the Government by the 
Contractor under the contract or this agree-
ment. 

(vi) All rights and liabilities of the parties 
under the contract relating to any contract 
termination inventory stored for the Govern-
ment. 

(vii) All rights and liabilities of the parties 
under agreements relating to the future care 
and disposition by the Contractor of Govern-
ment-owned property remaining in the Con-
tractor’s custody. 

(viii) All rights and liabilities of the par-
ties relating to Government property fur-
nished to the Contractor for the performance 
of this contract. 

(ix) All rights and liabilities of the parties 
under the contract relating to options (ex-
cept options to continue or increase the 
work under the contract), covenants not to 
compete, and covenants of indemnity. 

(x) Unresolved demands or assertions by 
the Contractor against the Government for 
costs under General Accounting Office excep-
tions or other costs of the same nature that 
are excluded from the settlement without 
prejudice to the rights of either party, as fol-
lows: [Insert amount and describe charges not 
waived.] 

(xi) Claims by the Contractor against the 
Government, when the Contractor’s rights of 
reimbursement are disputed, that are ex-
cluded without prejudice to the rights of ei-
ther party are as follows: [Insert the amounts 
and describe the claims on which the Con-
tracting Officer has made findings and has dis-
allowed and on which the Contractor has taken, 
or intends to take, timely appeal.] 

(xii) Unresolved demands or assertions by 
the Contractor against the Government that 
are unknown in amount and involve costs al-
leged to be reimbursable under the contract 
are as follows: [Insert the estimated amounts 
and describe the charges.] 

(xiii) Unknown amounts alleged by the 
Contractor against the Government, based 
upon responsibility of the Contractor to 
third parties that involve costs reimbursable 
under the contract. 

(xiv) Debts due the Government by the 
Contractor that are based on refunds, re-
bates, credits, or other amounts not now 
known to the Government, with interest, 
now due or that may become due the Con-
tractor from third parties, if the amounts 
arise out of transactions for which reim-
bursement has been made to the Contractor 
under the contract. The Contractor shall pay 
to the Government, within 30 days after re-
ceipt, any of these amounts that become due 
from any third party or any other source. In-
terest at the rate established by the Sec-
retary of the Treasury under 50 U.S.C. (App.) 
1215(b)(2) shall accrue and shall be paid to 
the Government on any amounts that re-
main unpaid after the 30-day period. 

(xv) All rights and liabilities, if any, of the 
parties under those clauses of the contract 
relating to price reductions for defective 
cost or pricing data.

(End of agreement) 

[48 FR 42447, Sept. 19, 1983, as amended at 60 
FR 37773, July 21, 1995; 60 FR 49723, Sept. 26, 
1995]

49.603–4 Cost-reimbursement con-
tracts—complete termination, with 
settlement limited to fee. 

[Insert the following in Block 14 of SF 
30 for settlement of cost-reimbursement 
contracts that are completely terminated, 
if settlement is limited to fee.]

(a) This supplemental agreement settles 
the amount of fee due under the contract, 
terminated in its entirety by Notice of Ter-
mination dated .......... . 

(b) The parties agree to the following: 
(1) The Contractor has received $.......... on 

account of its fee under the contract before 
the effective date of termination. 

(2) The Government agrees to pay to the 
Contractor or its assignee, upon presentation 
of a proper invoice or voucher, $.......... [insert 
net amount to be paid on account of fee]. This 
sum, with sums previously paid, constitutes 
payment in full and complete settlement of 
the amount due the Contractor on account of 
its fee under the contract. 

(3) The Contractor’s allowable costs under 
the contract will be paid under the terms 
and conditions of the contract and parts 31 
and 49 of the Federal Acquisition Regulation. 

[Insert subparagraph (3) only if there are 
costs to be vouchered out (see 49.302) or if there 
are costs to be covered later by a separate settle-
ment agreement.] 
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(4) Regardless of any other provision of 
this agreement, the following rights and li-
abilities of the parties under the contract 
are reserved: 

[The following list of reserved or excepted 
rights and liabilities is intended to cover those 
that should most frequently be reserved and 
that should be scrutinized at the time a settle-
ment agreement is negotiated (see 49.109–2). The 
suggested language of the excepted items on the 
list may be varied at the discretion of the con-
tracting officer. If accuracy or completeness can 
be achieved by referencing the number of a con-
tract clause or provision covering the matter in 
question, then follow that method of enumer-
ating reserved rights and liabilities. Omit any of 
the following that are not applicable and add 
any additional exceptions or reservations re-
quired.] 

(i) All rights and liabilities, if any, of the 
parties, as to matters covered by any renego-
tiation authority. 

(ii) All rights and liabilities, if any, of the 
parties under those clauses inserted in the 
contract because of the requirements of Acts 
of Congress and Executive Orders, including, 
without limitation, any applicable clauses 
relating to: labor law, contingent fees, do-
mestic articles, and employment of aliens. 
[If the contract contains clauses of this char-
acter inserted for reasons other than require-
ments of Acts of Congress or Executive Orders, 
the suggested language should be appropriately 
modified.] 

(iii) All rights and liabilities of the parties 
arising under the contract and relating to re-
production rights, patent infringements, in-
ventions, or applications for patents, includ-
ing rights to assignments, invention reports, 
licenses, covenants of indemnity against pat-
ent risks, and bonds for patent indemnity ob-
ligations, together with all rights and liabil-
ities under the bonds. 

(iv) All rights and liabilities of the parties, 
arising under the contract or otherwise, and 
concerning defects, guarantees, or warran-
ties relating to any articles or component 
parts furnished to the Government by the 
Contractor under the contract or this agree-
ment. 

(v) All rights and liabilities of the parties 
under agreements relating to the future care 
and disposition by the Contractor of Govern-
ment-owned property remaining in the Con-
tractor’s custody. 

(vi) All rights and liabilities of the parties 
relating to Government property furnished 
to, or acquired by, the Contractor for the 
performance of the contract. 

(vii) All rights and liabilities of the parties 
under the contract relating to options (ex-
cept options to continue or increase the 
work under the contract), covenants not to 
compete, and covenants of indemnity. 

(viii) All rights and liabilities, if any, of 
the parties under those clauses of the con-

tract relating to price reductions for defec-
tive cost or pricing data.

(End of agreement) 

[48 FR 42447, Sept. 19, 1983, as amended at 60 
FR 37773, July 21, 1995; 60 FR 49723, Sept. 26, 
1995]

49.603–5 Cost-reimbursement con-
tracts—partial termination. 

[Insert the following in Block 14 of SF 
30, Amendment of Solicitation/Modifica-
tion of Contract, for settlement agree-
ments for cost-reimbursement contracts as 
a result of partial termination.]

(a) This supplemental agreement settles 
the termination settlement proposal result-
ing from the Notice of Termination dated 
......... . 

(b) The parties agree as follows: 
(1) The contract is amended by deleting the 

terminated portion as follows: [specify the 
terminated portion clearly as to (i) item num-
bers, (ii) descriptions, (iii) quantity terminated, 
(iv) unit and total price of terminated items, and 
(v) any other explanation necessary to avoid 
uncertainty or misunderstanding]. 

(2) The fee stated in the contract is de-
creased by $.........., from $.......... to $.......... . 

[Insert, if appropriate, ‘‘(3) The estimated 
cost of the contract is decreased by $.........., 
from $.......... to $.........’’.] 

(c) The Contractor’s allowable costs and 
earned fee, if any, for the terminated portion 
of the contract will continue to be reim-
bursed on SF 1034, Public Voucher for Pur-
chase and Services Other Than Personal, 
under the applicable provisions of the con-
tract and part 31 of the Federal Acquisition 
Regulation.

(End of agreement)

49.603–6 No-cost settlement agree-
ment—complete termination. 

[Insert the following in Block 14 of SF 
30 if a no-cost settlement agreement, 
under a complete termination, is to be exe-
cuted.]

(a) This supplemental agreement .......... 
[insert ‘‘modifies the contract to reflect a no-
cost settlement agreement with respect to 
the Notice of Termination dated ..........’’ or, 
if not previously terminated, ‘‘terminates the 
contract in its entirety’’.] 

(b) The parties agree as follows: 
The Contractor unconditionally waives 

any charges against the Government because 
of the termination of the contract and, ex-
cept as set forth below, releases it from all 
obligations under the contract or due to its 
termination. The Government agrees that all 
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obligations under the contract are con-
cluded, except as follows: 

[List reserved or excepted rights and liabil-
ities. See 49.109–2 and 49.603–1(b)(7).]

(End of agreement)

49.603–7 No-cost settlement agree-
ment—partial termination. 

[Insert the following in Block 14 of SF 
30 if a no-cost settlement agreement, 
under a partial termination, is to be exe-
cuted.]

(a) This supplemental agreement modifies 
the contract to reflect a no-cost settlement 
agreement with respect to the Notice of Ter-
mination dated .......... . 

(b) The parties agree as follows: 
(1) The terminated portion of the contract 

is as follows: [Specify (i) item numbers, (ii) de-
scriptions, (iii) quantity terminated, (iv) unit 
and total price of terminated items, and (v) any 
other explanation necessary to avoid uncer-
tainty or misunderstanding.] 

(2) The Contractor unconditionally waives 
any charges against the Government arising 
under the terminated portion of the contract 
or by reason of its termination, including, 
without limitation, all obligations of the 
Government to make further payments or to 
carry out any further undertakings under 
the terminated portion of the contract. The 
Government acknowledges that the Con-
tractor has no obligation to perform further 
work or services or to make further deliv-
eries under the terminated portion of the 
contract. Nothing in this paragraph affects 
any other covenants, terms, or conditions of 
the contract. Under the terminated portion 
of the contract, the following rights and li-
abilities of the parties are reserved: 

[List reserved or excepted rights and liabil-
ities. See 49.109–2 and 49.603–1(b)(7).]

(End of agreement)

49.603–8 Fixed-price contracts—settle-
ments with subcontractors only. 

[Insert the following in Block 14 of SF 
30 for settlements of fixed-price contracts 
covering only settlements with sub-
contractors.]

(a) This agreement settles that portion of 
the settlement proposal of the Contractor 
that is based upon termination of the fol-
lowing subcontracts entered into in per-
forming this contract: 

[Insert a list of the terminated subcontracts 
included in this settlement.] 

(b) The parties agree to the following: 
(1) The Contractor certifies that each im-

mediate subcontractor, whose settlement 
proposal is included in the proposal settled 

by the agreement, has furnished the Con-
tractor a certificate stating (i) that all sub-
contract termination inventory (including 
scrap) has been retained or acquired by the 
subcontractor, sold to third parties, returned 
to suppliers, delivered to or stored for the 
Government, or otherwise properly ac-
counted for, and that all proceeds and reten-
tion credits were used in arriving at the set-
tlement of the subcontract, and (ii) that the 
subcontractor has received a similar certifi-
cate from each immediate subcontractor 
whose proposal was included in its proposal. 

(2) The Contractor certifies that all items 
of termination inventory, the costs of which 
were used in arriving at the amount of this 
settlement or the settlement of any sub-
contract settlement proposal included in this 
settlement, (i) are properly allocable to the 
terminated portion of the contract, (ii) do 
not exceed the reasonable quantitative re-
quirements of the terminated portion of the 
contract, and (iii) do not include any items 
reasonably usable without loss to the Con-
tractor on its other work. The Contractor 
further certifies that the Contracting Officer 
has been informed of any substantial change 
in the status of the items between the dates 
of the termination inventory schedules and 
the date of this agreement. 

(3) The Contractor transfers, conveys, and 
assigns to the Government all the right, 
title, and interest, if any, that the Con-
tractor has received or is entitled to receive, 
in and to subcontract termination inventory 
not otherwise properly accounted for. 

(4) The Contractor shall, within 10 days 
after receipt of the payment specified in this 
agreement, pay to each of its immediate sub-
contractors (or their respective assignees) 
the amounts to which they are entitled, 
after deducting any prior payments and, if 
the Contractor so elects, any amounts due 
and payable to the Contractor by those sub-
contractors. 

(5) The Government agrees to pay the Con-
tractor or its assignee, upon presentation of 
a proper invoice or voucher, $.......... [insert 
net amount of settlement], which, together 
with the amount of $.......... previously paid 
the Contractor as partial, progress, or ad-
vance payments, constitutes payment in full 
and complete settlement, except as provided 
in subparagraph (b)(6) below, of the amount 
due the Contractor for that portion of its 
settlement proposal that is based upon ter-
mination of the subcontracts listed above. 

(6) Regardless of any other provision of 
this agreement, the following rights and li-
abilities of the parties under the contract 
are reserved: [List reserved or excepted rights 
and liabilities. See 49.109–2 and 49.603–1(b)(7).]
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(End of agreement)

49.603–9 Settlement of reservations. 
[Insert the following in Block 14 of SF 

30 for settlement of reservations.]

(a) Supplemental Agreement No. llll, 
dated llll, was executed to reflect the 
settlement of the termination of this con-
tract. The supplemental agreement excepted 
from the settlement certain items described 
in the agreement including the items de-
scribed in paragraph (b) below. This supple-
mental agreement settles those items listed 
in paragraph (b) below. 

(b) The parties agree to the following: 
(1) The Government agrees to pay the Con-

tractor $ lll for the following reserved or 
excepted items:* [List items.] 

(2) The Contractor releases and forever dis-
charges the Government from all liability 
and from all existing and future claims and 
demands that it may have under this con-
tract, insofar as it pertains to the contract, 
for the items described in subparagraph (1) 
above.*

[*When payment is due the Government, reverse 
the words Government and Contractor in sub-
paragraphs (b)(1) and (b)(2).]

(End of agreement)

49.604 Release of excess funds under 
terminated contracts. 

The following format shall be used to 
recommend the release of excess funds 
under terminated contracts, except if 
the contracting office retains responsi-
bility for settlement of the termi-
nation: 
FROM: Termination Contracting Offi-
cer lll [address] 
TO: Contracting office llll [ad-
dress] 
SUBJ: Terminated Contract No. ll 
with ll [Contractor] 
Refs: 

(a) [Cite termination notice and effec-
tive date.] 

(b) [Cite prior letters releasing excess 
funds, if any.] 

1. Referenced termination notice, 
lll [insert ‘‘completely’’ or ‘‘par-
tially’’] terminated contract lll. 

2. Based on the best information 
available, it is estimated that the gross 
settlement cost will be $ lll. The 
amount available for release as excess 
to the contract is $ lll. Any pay-
ments previously made to the Con-
tractor for terminated items have been 

considered in arriving at the above 
amounts. 

[If prior letters recommending release of 
excess funds are cited, use the following 
as paragraph 2:

‘‘The estimated settlement costs pre-
viously reported by reference (b) in the 
amount of $ lll are revised. On the 
best evidence now available, it is esti-
mated that the settlement costs will be 
$ lll. The additional amount avail-
able for release is $ lll’’.] 

3. The related appropriations and 
amounts involved are:

Appropriations Allocated Amounts 

.......................................... ..........................................

.......................................... ..........................................

Copies to:
Paying Office 
Accounting and Finance Office 
Other

49.605 Request to settle subcontractor 
settlement proposals. 

Contractors requesting authority to 
settle subcontractor settlement pro-
posals shall furnish applicable informa-
tion from the list below and any addi-
tional information required by the con-
tracting officer: 

(a) Name of contractor and address of 
principal office. 

(b) Name and location of divisions of 
the applicant’s plant for which author-
ization is requested. 

(c) An explanation of the necessity 
and justification for the authorization 
requested. 

(d) A full description of the appli-
cant’s organization for handling termi-
nations, including the names of the of-
ficials in charge of processing and set-
tling proposals. 

(e) The number and dollar amount 
(estimated if necessary) of 
uncompleted contracts with Govern-
ment agencies and the percentage ap-
plicable to each agency. 

(f) The number and dollar amount 
(estimated if necessary) of 
uncompleted subcontracts under Gov-
ernment contracts and the percentage 
applicable to each agency. 

(g) The extent of the applicant’s ex-
perience in termination matters, in-
cluding the handling of proposals of 
subcontractors. 
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(h) The approximate amount and gen-
eral nature of terminations of the ap-
plicant currently in process. 

(i) A statement that no other appli-
cation has been made for any division 
of the applicant’s plant covered by the 
application or, if one has been made, a 
full statement of the facts. 

(j) The limit of authorization re-
quested.

49.606 Granting subcontract settle-
ment authorization. 

Contracting officers shall use the fol-
lowing format when granting sub-
contract settlement authorization:

LETTER OF AUTHORIZATION 

(a) Your request of lll (date) is ap-
proved, and you are authorized, subject to 
the limitations of subsection 49.108–4 and 
those stated below, to settle, without further 
approval of the Government, all sub-
contracts and purchase orders terminated by 
you as a result of a Government contract 
being terminated or modified (1) for the con-
venience of the Government or (2) under any 
other circumstances that may require the 
Government to bear the cost of their settle-
ment. 

(b) This authorization does not extend to 
the disposition of Government-furnished ma-
terial or articles completed but undelivered 
under the subcontract or purchase order, as 
these require screening and approval of dis-
posal actions by the Government, except 
that allocable completed articles may be dis-
posed of without Government approval or 
screening if the total amount (at sub-
contract price) when added to the amount of 
settlement (as computed below) does not ex-
ceed $ llll [insert limit of authorization 
being granted]. 

(c) This authorization is subject to the fol-
lowing conditions and requirements: 

(1) The amount of the subcontract termi-
nation settlement does not exceed $ lll 
[insert limit of authorization being granted], 
computed as follows: 

(i) Do not deduct advance or partial pay-
ments or credits for retention or other dis-
posal of termination inventory allocated to 
the settlement proposal. 

(ii) Deduct amounts payable for completed 
articles or work at the contract price or for 
the settlement of termination proposals of 
subcontractors (except those settlements 
that have not been approved by the Govern-
ment). 

(2) Any termination inventory involved has 
been disposed of under subsection 49.108–4, 
except that screening and Government ap-
proval of scrap and salvage determinations 
are not required. 

(3) The Contracting Officer may incor-
porate into each Notice of Termination spe-
cific instructions about the disposition of 
specific items of termination inventory, or 
the Contracting Officer may, at any time be-
fore final settlement, issue specific instruc-
tions. These instructions will not affect any 
disposal action taken by you or your sub-
contractors before their receipt. 

(4) The settlements made by you with your 
subcontractors and suppliers under this au-
thorization, including sales, retention, or 
other dispositions of property involved in 
making these settlements, are reimbursable 
under part 49 and the Termination clause of 
the contract, and do not require approval of 
the Contracting Officer. 

(5) Any number of separate settlements of 
$ lll [insert limit of authorization granted] 
or less may be made with a single subcon-
tractor. Settlement proposals that would 
normally be included in a single proposal; 
e.g., those based on a series of separate or-
ders for the same item under one contract, 
should be consolidated whenever possible 
and shall not be divided to bring them within 
the authorization. 

(6) This authorization does not apply if a 
subcontractor or supplier is affiliated with 
you. For this purpose, you should consider a 
contractor to be affiliated with you if you 
are under common control or if there is any 
common interest between you by reason of 
stock ownership, or otherwise, that is suffi-
cient to create a reasonable doubt that the 
bargaining between you is completely at 
arm’s length. 

(7) A representative of this office will, from 
time to time, review the methods used in ne-
gotiating settlements with your subcontrac-
tors and will make a selective examination 
of the settlements made by you. If the re-
view indicates that you are not adequately 
protecting the Government’s interest, this 
delegation will be revoked.

(End of letter)

49.607 Delinquency notices. 
The formats of the delinquency no-

tices in this section may be used to 
satisfy the requirements of 49.402–3. All 
notices will be sent with proof of deliv-
ery requested. (See subpart 42.13 for 
stop-work orders.) 

(a) Cure notice. If a contract is to be 
terminated for default before the deliv-
ery date, a Cure Notice is required by 
the Default clause. Before using this 
notice, it must be ascertained that an 
amount of time equal to or greater 
than the period of cure remains in the 
contract delivery schedule or any ex-
tension to it. If the time remaining in 
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the contract delivery schedule is not 
sufficient to permit a realistic cure pe-
riod of 10 days or more, the Cure Notice 
should not be issued. The Cure Notice 
may be in the following format:

CURE NOTICE 

You are notified that the Government con-
siders your lll [specify the contractor’s fail-
ure or failures] a condition that is endan-
gering performance of the contract. There-
fore, unless this condition is cured within 10 
days after receipt of this notice [or insert any 
longer time that the Contracting Officer may 
consider reasonably necessary], the Govern-
ment may terminate for default under the 
terms and conditions of the lll [insert 
clause title] clause of this contract.

(End of notice)

(b) Show cause notice. If the time re-
maining in the contract delivery sched-
ule is not sufficient to permit a real-
istic cure period of 10 days or more, the 
following Show Cause Notice may be 
used. It should be sent immediately 
upon expiration of the delivery period. 

SHOW CAUSE NOTICE

Since you have failed to lll [insert ‘‘per-
form Contract No. lll within the time re-
quired by its terms’’, or ‘‘cure the conditions 
endangering performance under Contract No. 
lll as described to you in the Govern-
ment’s letter of llll (date)’’], the Govern-
ment is considering terminating the con-
tract under the provisions for default of this 
contract. Pending a final decision in this 
matter, it will be necessary to determine 
whether your failure to perform arose from 
causes beyond your control and without 
fault or negligence on your part. Accord-
ingly, you are given the opportunity to 
present, in writing, any facts bearing on the 
question to llll [insert the name and com-
plete address of the contracting officer], within 
10 days after receipt of this notice. Your fail-
ure to present any excuses within this time 
may be considered as an admission that none 
exist. Your attention is invited to the re-
spective rights of the Contractor and the 
Government and the liabilities that may be 
invoked if a decision is made to terminate 
for default. 

Any assistance given to you on this con-
tract or any acceptance by the Government 
of delinquent goods or services will be solely 
for the purpose of mitigating damages, and it 
is not the intention of the Government to 
condone any delinquency or to waive any 
rights the Government has under the con-
tract.

(End of notice) 

[48 FR 42447, Sept. 19, 1983, as amended at 60 
FR 48250, Sept. 18, 1995]
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AUTHORITY: 40 U.S.C. 486(c); 10 U.S.C. Chap-
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SOURCE: 48 FR 42471, Sept. 19, 1983, unless 
otherwise noted.

50.000 Scope of part. 
This part prescribes policies and pro-

cedures for entering into, amending, or 
modifying contracts in order to facili-
tate the national defense under the ex-
traordinary emergency authority 
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