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SUBCHAPTER A—GENERAL

PART 201—FEDERAL ACQUISITION
REGULATIONS SYSTEM

Subpart 201.1—Purpose, Authority,
Issuance

Sec.

201.104 Applicability.
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201.304 Agency control and compliance pro-
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Subpart 201.4—Deviations From the FAR

201.402 Policy.
201.403 Individual deviations.
201.404 Class deviations.

Subpart 201.6—Contracting Authority and
Responsibilities

201.602 Contracting officers.

201.602-2 Responsibilities.

201.602-70 Contract clause.

201.603 Selection, appointment, and termi-
nation of appointment.

201.603-2 Selection.

201.603-3 Appointment.

AUTHORITY: 41 U.S.C. 421 and 48 CFR chap-
ter 1.

SOURCE: 56 FR 36284, July 31, 1991, unless
otherwise noted.

Subpart 201.1—Purpose, Authority,
Issuance

201.104 Applicability.

The FAR and the Defense Federal Ac-
quisition Regulation Supplement
(DFARS) also apply to purchases and
contracts by DoD contracting activi-
ties made in support of foreign mili-
tary sales or North Atlantic Treaty Or-
ganization cooperative projects with-
out regard to the nature or sources of

funds obligated, unless otherwise speci-
fied in this regulation.

[66 FR 36284, July 31, 1991. Redesignated at 64
FR 39430, July 22, 1999]

201.105 Issuance.

201.105-3 Copies.

The DFARS is available electroni-
cally via the World Wide Web at http:/
/www.acq.osd.mil/dp/dars/dfars.html.

[64 FR 39430, July 22, 1999]

201.107 Certifications.

In accordance with Section 29 of the
Office of Federal Procurement Policy
Act (41 U.S.C. 425), a new requirement
for a certification by a contractor or
offeror may not be included in the
DFARS unless—

(1) The certification requirement is
specifically imposed by statute; or

(2) Written justification for such cer-
tification is provided to the Secretary
of Defense by the Under Secretary of
Defense (Acquisition, Technology, and
Logistics), and the Secretary of De-
fense approves in writing the inclusion
of such certification requirement.

[63 FR 11528, Mar. 9, 1998, as amended at 65
FR 39704, June 27, 2000]

Subpart 201.2—Administration
201.201 Maintenance of the FAR.

201.201-1 The two councils.

(c) The composition and operation of
the DAR Council is prescribed in DoDI
5000.63, Defense Acquisition Regula-
tions (DAR) System.

(d)(i) Departments and agencies proc-
ess proposed revisions of FAR or
DFARS through channels to the Direc-
tor of the DAR Council. Process the
proposed revision as a memorandum in
the following format, addressed to the
Director, DAR Council, OUSD(AT&L),
3062 Defense Pentagon, Washington, DC
20301-3062; datafax (703) 602-0350:

I. PROBLEM: Succinctly state the problem
created by current FAR and/or DFARS cov-
erage and describe the factual and/or legal
reasons necessitating the change to the regu-
lation.
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II. Recommendation: Identify the FAR
and/or DFARS citations to be revised. At-
tach as TAB A a copy of the text of the exist-
ing coverage, conformed to include the pro-
posed additions and deletions. Indicate de-
leted coverage with dashed lines through the
current words being deleted and insert pro-
posed language in brackets at the appro-
priate locations within the existing cov-
erage. If the proposed deleted portion is ex-
tensive, it may be outlined by lines forming
a box with diagonal lines drawn connecting
the corners.

III. Discussion: Include a complete, con-
vincing explanation of why the change is
necessary and how the recommended revi-
sion will solve the problem. Address advan-
tages and disadvantages of the proposed revi-
sion, as well as any cost or administrative
impact on Government activities and con-
tractors. Identify any potential impact of
the change on automated systems, e.g., auto-
mated financial and procurement systems.
Provide any other background information
that would be helpful in explaining the issue.

IV. Collaterals: Address the need for public
comment (FAR 1.301(b) and subpart 1.5), the
Paperwork Reduction Act, and the Regu-
latory Flexibility Act (FAR 1.301(c)).

V. Deviations: If a recommended revision
of DFARS is a FAR deviation, identify the
deviation and include under separate TAB a
justification for the deviation that addresses
the requirements of 201.402(2). The justifica-
tion should be in the form of a memorandum
for the Director of Defense Procurement, Of-
fice of the Under Secretary of Defense (Ac-
quisition, Technology, and Logistics).

(ii) The public may offer proposed re-
visions of FAR or DFARS by submis-
sion of a memorandum, in the format
(including all of the information) pre-
scribed in paragraph (d)(i) of this sub-
section, to the Director of the DAR
Council.

[66 FR 36284, July 31, 1991, as amended at 60
FR 61591, Nov. 30, 1995; 61 FR 50451, Sept. 26,
1996; 63 FR 11528, Mar. 9, 1998; 66 FR 6552, Feb.
10, 2000]

Subpart 201.3—Agency
Acquisition Regulations

201.301 Policy.

(a) DoD implementation and sup-
plementation of the FAR is issued in
the Defense Federal Acquisition Regu-
lation Supplement (DFARS) under au-
thorization and subject to the author-
ity, direction, and control of the Sec-
retary of Defense.

48 CFR Ch. 2 (10-1-02 Edition)

(b) When FEDERAL REGISTER publica-
tion is required for any policy, proce-
dure, clause, or form, the department
or agency requesting Under Secretary
of Defense (Acquisition, Technology,
and Logistics) (USD (AT&L)) approval
for use of the policy, procedure, clause,
or form (see 201.304(1)) must include an
analysis of the public comments in the
request for approval.

[56 FR 36284, July 31, 1991, as amended at 60
FR 61591, Nov. 30, 1995; 66 FR 6552, Feb. 10,
2000]

201.303 Publication and codification.

(a)(i) The DFARS is codified under
chapter 2 in title 48, Code of Federal
Regulations.

(ii) To the extent possible, all
DFARS text (whether implemental or
supplemental) is numbered as if it were
implemental. Supplemental numbering
is used only when the text cannot be
integrated intelligibly with its FAR
counterpart.

(A) Implemental numbering is the
same as its FAR counterpart, except
when the text exceeds one paragraph,
the subdivisions are numbered by skip-
ping a unit in the FAR 1.105-2(b)(2) pre-
scribed numbering sequence. For exam-
ple, three paragraphs implementing
FAR 19.501 would be numbered 219.501
(1), (2), and (3) rather than (a), (b), and
(¢). Three paragraphs implementing
FAR 19.5601(a) would be numbered
219.501(a) (i), (ii), and (iii) rather than
(a) (1), (2), and (3). Further subdivision
of the paragraphs follows the pre-
scribed numbering sequence, e.g.,
219.501(1)(1)(A)(I) ().

(B) Supplemental numbering is the
same as its FAR counterpart, with the
addition of a number of 70 and up or (S—
70) and up. Parts, subparts, sections, or
subsections are supplemented by the
addition of a number of 70 and up.
Lower divisions are supplemented by
the addition of a number of (S-70) and
up. When text exceeds one paragraph,
the subdivisions are numbered using
the FAR 1.105-2(b)(2) prescribed se-
quence, without skipping a unit. For
example, DFARS text supplementing
FAR 19.501 would be numbered 219.501—
70. Its subdivisions would be numbered
219.501-70 (a), (b), and (c).



Department of Defense

(C) Subdivision numbering below the
4th level does not repeat the num-
bering sequence. It uses italicized Ara-
bic numbers and then italicized lower
case Roman numerals.

(D) An example of DFARS numbering
is in Table 1-1, DFARS Numbering.

(iii) Department/agency and compo-
nent supplements must parallel the
FAR and DFARS numbering, except
department/agency supplemental num-
bering uses subsection numbering of 90
and up, instead of 70 and up.

TABLE 1-1—DFARS NUMBERING

FAR Is implemented as | Is supplemented as

19 219 219.70

19.5 2195 219.570

19.501 219.501 219.501-70

19.501-1 219.501-1 219.501-1-70

19.501-1(a) 219.501-1(a) 219.501-1(a)(S—
70)

19.501-1(a)(1) 219.501-1(a)(1) 219.501-1(a)(1)(S—
70)

[66 FR 36284, July 31, 1991, as amended at 64
FR 51074, Sept. 21, 1999]

201.304 Agency control and compli-
ance procedures.

Departments and agencies and their
component organizations may issue ac-
quisition regulations as necessary to
implement or supplement the FAR or
DFARS.

(1)(i) Approval of the USD (AT&L) is
required before including in a depart-
ment/agency or component supple-
ment, or any other contracting regula-
tion document such as a policy letter
or clause book, any policy, procedure,
clause, or form that—

(A) Has a significant effect beyond
the internal operating procedures of
the agency; or

(B) Has a significant cost or adminis-
trative impact on contractors or
offerors.

(ii) Except as provided in paragraph
(2) of this section, the USD(AT&L) has
delegated authority to the Director of
Defense Procurement (USD(AT&L)DP)
to approve or disapprove the policies,
procedures, clauses, and forms subject
to paragraph (1)(i) of this section.

(2) In accordance with Section 29 of
the Office of Federal Procurement Pol-
icy Act (41 U.S.C. 425), a new require-
ment for a certification by a con-
tractor or offeror may not be included

201.402

in a department/agency or component
procurement regulation unless—

(i) The certification requirement is
specifically imposed by statute; or

(ii) Written justification for such cer-
tification is provided to the Secretary
of Defense by USD(AT&L), and the Sec-
retary of Defense approves in writing
the inclusion of such certification re-
quirement.

(3) Contracting activities must ob-
tain the appropriate approval (see
201.404) for any class deviation (as de-
fined in FAR subpart 1.4) from the FAR
or DFARS, before its inclusion in a de-
partment/agency or component supple-
ment or any other contracting regula-
tion document such as a policy letter
or clause book.

(4) Each department and agency must
develop and, upon approval Dby
USD(AT&L)DP, implement, maintain,
and comply with a plan for controlling
the use of clauses other than those pre-
scribed by FAR or DFARS.

(5) Departments and agencies must
submit requests for the Secretary of
Defense, USD(AT&L), and
USD(AT&L)DP approvals required by
this section through the Director of
the DAR Council.

[66 FR 36284, July 31, 1991, as amended at 60
FR 61591, Nov. 30, 1995; 63 FR 11528, Mar. 9,
1998; 64 FR 39430, July 22, 1999; 656 FR 6552,
Feb. 10, 2000]

Subpart 201.4—Deviations From
the FAR

201.402 Policy.

(1) The Director of Defense Procure-
ment, Office of the Under Secretary of
Defense (Acquisition, Technology, and
Logistics) (USD(AT&L)DP), is the ap-
proval authority within DoD for any
individual or class deviation from—

(i) FAR 3.104, Procurement Integrity,
or DFARS 203.104, Procurement Integ-
rity;

(ii) FAR Subpart 27.4, Rights in Data
and Copyrights, or DFARS Subpart
227.4, Rights in Data and Copyrights;

(iii) FAR part 30, Cost Accounting
Standards Administration, or DFARS
part 230, Cost Accounting Standards
Administration;

(iv) FAR subpart 31.1, Applicability,
or DFARS subpart 231.1, Applicability
(contract cost principles);
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(v) FAR subpart 31.2, Contracts with
Commercial Organizations, or DFARS
subpart 231.2, Contracts with Commer-
cial Organizations; or

(vi) FAR part 32, Contract Financing
(except subparts 32.7 and 32.8 and the
payment clauses prescribed by subpart
32.1), or DFARS part 232, Contract Fi-
nancing (except subparts 232.7 and

232.8).
(2) Submit requests for deviation ap-
proval through  department/agency

channels to the approval authority in
paragraph (1) of this section, 201.403, or
201.404, as appropriate. Submit devi-
ations that require USD(AT&L)DP ap-
proval through the Director of the
DAR Council. At a minimum, each re-
quest must—

(i) Identify the department/agency,
and component if applicable, request-
ing the deviation;

(ii) Identify the FAR or DFARS cita-
tion from which a deviation is needed,
state what is required by that citation,
and indicate whether an individual or
class deviation is requested;

(iii) Describe the deviation and indi-
cate which of paragraphs (a) through
(f) of FAR 1.401 best categorizes the de-
viation;

(iv) State whether the deviation will
have a significant effect beyond the in-
ternal operating procedures of the
agency and/or a significant cost or ad-
ministrative impact on contractors or
offerors, and give reasons to support
the statement;

(v) State the period of time for which
the deviation is required;

(vi) State whether approval for the
same deviation has been received pre-
viously, and if so, when;

(vii) State whether the proposed devi-
ation was published (see FAR subpart
1.5 for publication requirements) in the
FEDERAL REGISTER and provide anal-
ysis of comments;

(viii) State whether the request for
deviation has been reviewed by legal
counsel, and if so, state results; and

(ix) Give detailed rationale for the
request. State what problem or situa-
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tion will be avoided, corrected, or im-
proved if request is approved.

[66 FR 36284, July 31, 1991, as amended at 60
FR 61591, Nov. 30, 1995; 61 FR 50451, Sept. 26,
1996; 64 FR 8727, Feb. 23, 1999; 65 FR 6552, Feb.
10, 2000]

201.403 Individual deviations.

(1) Individual deviations, except
those described in 201.402(1) and para-
graph (2) of this section, must be ap-
proved in accordance with the depart-
ment/agency plan prescribed by
201.304(4).

(2) Contracting officers outside the
United States may deviate from pre-
scribed nonstatutory FAR and DFARS
clauses when—

(i) Contracting for support services,
supplies, or construction, with the gov-
ernments of North Atlantic Treaty Or-
ganization (NATO) countries or other
allies (as described in 10 U.S.C. 2341(2)),
or with United Nations or NATO orga-
nizations; and

(ii) Such governments or organiza-
tions will not agree to the standard
clauses.

[65 FR 6552, Feb. 10, 2000]

201.404 Class deviations.

(b)(i) Except as provided in paragraph
(b)(ii) of this section, USD(AT&L)DP is
the approval authority within DoD for
any class deviation.

(ii) The senior procurement execu-
tives for the Army, Navy, and Air
Force, and the Directors of the Defense
Commissary Agency, the Defense Con-
tract Management Agency, and the De-
fense Logistics Agency, may approve
any class deviation, other than those
described in 201.402(1), that does not—

(A) Have a significant effect beyond
the internal operating procedures of
the department or agency;

(B) Have a significant cost or admin-
istrative impact on contractors or
offerors;

(C) Diminish any preference given
small business concerns by the FAR or
DFARS; or

(D) Extend to requirements imposed
by statute or by regulations of other
agencies such as the Small Business
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Administration and the Department of
Labor.

[66 FR 6552, Feb. 10, 2000, as amended at 65
FR 52951, Aug. 31, 2000]

Subpart 201.6—Contracting
Authority and Responsibilities

201.602 Contracting officers.

201.602-2 Responsibilities.

Contracting officers may designate
qualified personnel as their authorized
representatives to assist in the tech-
nical monitoring or administration of a
contract. A contracting officer’s rep-
resentative (COR)—

(1) Must be a Government employee,
unless otherwise authorized in agency
regulations.

(2) Must be qualified by training and
experience commensurate with the re-
sponsibilities to be delegated in accord-
ance with department/agency guide-
lines.

(3) May not be delegated responsi-
bility to perform functions at a con-
tractor’s location that have been dele-
gated under FAR 42.202(a) to a contract
administration office.

(4) May not be delegated authority to
make any commitments or changes
that affect price, quality, quantity, de-
livery, or other terms and conditions of
the contract.

(5) Must be designated in writing, and
a copy furnished the contractor and
the contract administration office,—

(i) Specifying the extent of the COR’s
authority to act on behalf of the con-
tracting officer;

(ii) Identifying the limitations on the
COR’s authority;

(iii) Specifying the period covered by
the designation;

(iv) Stating the authority is not re-
delegable; and

(v) Stating that the COR may be per-
sonally liable for unauthorized acts.

(6) Must maintain a file for each con-
tract assigned. This file must include,
as a minimum—

(i) A copy of the contracting officer’s
letter of designation and other docu-
mentation describing the COR’s duties
and responsibilities; and

(ii) Documentation of actions taken
in accordance with the delegation of
authority.
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201.602-70 Contract clause.

Use the clause at 252.201-7000, Con-
tracting Officer’s Representative, in so-
licitations and contracts when appoint-
ment of a contracting officer’s rep-
resentative is anticipated.

201.603 Selection, appointment,
termination of appointment.

201.603-2 Selection.

(1) Pursuant to 10 U.S.C. 1724, in
order to qualify to serve as a con-
tracting officer with authority to
award or administer contracts for
amounts above the simplified acquisi-
tion threshold, a person must—

(i) Have completed all mandatory
contracting courses required for a con-
tracting officer at the grade level, or in
the position within the grade of the
General Schedule in which the person
is serving;

(ii) Have at least two years experi-
ence in a contracting position;

(iii) Have—

(A) Received a baccalaureate degree
from an accredited educational institu-
tion;

(B) Completed at least 24 semester
credit hours, or equivalent, of study
from an accredited institution of high-
er education in any of the following
disciplines: Accounting, business fi-
nance, law, contracts, purchasing, eco-
nomics, industrial management, mar-
keting, quantitative methods, and or-
ganization and management; or

(C) Passed an examination considered
to demonstrate skills, knowledge, or
abilities comparable to that of an indi-
vidual who has completed at least 24
semester credit hours, or equivalent, of
study from an accredited institution of
higher education in any of the dis-
ciplines in paragraph (1)(iii)(B) of this
subsection; and

(iv) Meet such additional require-
ments, based on the dollar value and
complexity of the contracts awarded or
administered in the position as may be
established by the Secretary of De-
fense.

(2) The requirements in 201.603-
2(1)(iii) do not apply to any employee
who, as of October 1, 1991, had at least
10 years experience in acquisition posi-
tions, in comparable positions in other
government agencies or the private

and
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sector, or in similar positions in which
the individual obtained experience di-
rectly relevant to the field of con-
tracting.

(3) The requirements in 201.603-2(1) do
not apply to any employee for purposes
of qualifying to serve in the position in
which the employee is serving on Octo-
ber 1, 1993, or any other position in the
same grade and involving the same
level of responsibilities as the position
in which the employee is serving on
that date.

(4) Waivers may be authorized. Infor-
mation on waivers is contained in DoD
Manual 5000.562-M, Career Development
Program for Acquisition Personnel.

[68 FR 28463, May 13, 1993, as amended at 62
FR 34121, June 24, 1997]

201.603-3 Appointment.

(a) Certificates of Appointment exe-
cuted under the Armed Services Pro-
curement Regulation or the Defense
Acquisition Regulation have the same
effect as if they had been issued under
FAR.

(b) Agency heads may delegate the
purchase authority in 213.301 to DoD ci-
vilian employees and members of the
U.S. Armed Forces.

[66 FR 36284, July 31, 1991, as amended at 64
FR 56705, Oct. 21, 1999]

PART 202—DEFINITIONS OF WORDS
AND TERMS

AUTHORITY: 41 U.S.C. 421 and 48 CFR chap-
ter 1.

Subpart 202.1—Definitions

202.101 Definitions.

Congressional
means—

(1) The Committee on Armed Serv-
ices of the Senate;

(2) The Subcommittee on Defense of
the Committee on Appropriations of
the Senate;

(3) The Committee on Armed Serv-
ices of the House of Representatives;
and

(4) The Subcommittee on Defense of
the Committee on Appropriations of
the House of Representatives.

defense committees
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Contract administration office also
means a contract management office of
the Defense Contract Management
Agency.

Contracting activity for DoD also
means elements designated by the di-
rector of a defense agency which has
been delegated contracting authority
through its agency charter. DoD con-
tracting activities are—

DEPARTMENT OF DEFENSE

Department of Defense Education Activity

TRICARE Management Activity

Real Estate and Facilities Directorate,
Washington Headquarter Services

ARMY

Contract Support Agency

Office of the Deputy Chief of Staff for Re-
search, Development and Acquisition,
Headquarters, U.S. Army Materiel Com-
mand

Aviation and Missile Command

Industrial Operations Command

Communications-Electronics Command

Tank-Automotive and Armaments Command

Training and Doctrine Command

Forces Command

Health Services Command

Military District of Washington

U.S. Army, Europe

National Guard Bureau

Corps of Engineers

Information Systems Command

Medical Research and Development Com-
mand

U.S. Army, Pacific

Military Traffic Management Command

Space and Strategic Defense Command

Eighth U.S. Army

Intelligence and Security Command

U.S. Army, South

Defense Supply Service-Washington

Directorate of Information Systems for Com-
mand, Control, Communications and Com-
puters, Office of the Secretary of the Army

U.S. Army Special Operations Command

NAvVY

Deputy, Acquisition and Business Manage-
ment, Office of the Assistant Secretary of
the Navy (Research, Development, and Ac-
quisition)

Naval Air Systems Command

Space and Naval Warfare Systems Command

Naval Facilities Engineering Command

Naval Inventory Control Point

Naval Sea Systems Command

Naval Supply Systems Command

Office of Naval Research

Military Sealift Command

Strategic Systems Programs

Marine Corps Materiel Command



Department of Defense

Installations and Logistics,
U.S. Marine Corps

Headquarters,

AIR FORCE

Office of the Assistant Secretary of the Air
Force (Acquisition)

Office of the Deputy Assistant Secretary
(Contracting)

Air Force Materiel Command

Air Combat Command

Air Mobility Command

Air Education and Training Command

Pacific Air Forces

United States Air Forces in Europe

Air Force Space Command

DEFENSE ADVANCED RESEARCH PROJECTS
AGENCY

Office of the Deputy Director, Management
DEFENSE CONTRACT MANAGEMENT AGENCY

Office of the Director,
Management Agency

Defense Contract

DEFENSE FINANCE AND ACCOUNTING SERVICE

External Services, Defense Finance and Ac-
counting Service

DEFENSE INFORMATION SYSTEMS AGENCY

Defense Information Con-

tracting Organization

Technology

DEFENSE INTELLIGENCE AGENCY
Office of Procurement

DEFENSE LOGISTICS AGENCY

Office of the Executive Director, Logistics
Policy and Acquisition Management

Defense Supply Centers

Defense Energy Support Center

NATIONAL IMAGERY AND MAPPING AGENCY
Procurement and Contracting Office
DEFENSE THREAT REDUCTION AGENCY
Acquisition Management Office
NATIONAL SECURITY AGENCY
Headquarters, National Security Agency
BALLISTIC MISSILE DEFENSE ORGANIZATION

Headquarters, Ballistic Missile Defense Or-
ganization

UNITED STATES SPECIAL OPERATIONS
COMMAND

Headquarters, United States Special Oper-
ations Command

Contracting  officer’s  representative
means an individual designated and au-
thorized in writing by the contracting
officer to perform specific technical or
administrative functions.
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Departments and agencies, as used in
DFARS, means the military depart-
ments and the defense agencies. The
military departments are the Depart-
ments of the Army, Navy, and Air
Force (the Marine Corps is a part of the
Department of the Navy). The defense
agencies are the Defense Advanced Re-
search Projects Agency, the Defense
Commissary Agency, the Defense Con-
tract Management Agency, the Defense
Finance and Accounting Service, the
Defense Information Systems Agency,
the Defense Intelligence Agency, the
Defense Security Service, the Defense
Logistics Agency, the National Im-
agery and Mapping Agency, the De-
fense Threat Reduction Agency, the
National Security Agency, the Bal-
listic Missile Defense Organization,
and the United States Special Oper-
ations Command.

Department of Defense (DoD), as used
in DFARS, means the Department of
Defense, the military departments, and
the defense agencies.

Ezxecutive agency means for DoD, the
Department of Defense, the Depart-
ment of the Army, the Department of
the Navy, and the Department of the
Air Force.

Head of the agency means, for DoD,
the Secretary of Defense, the Secretary
of the Army, the Secretary of the
Navy, and the Secretary of the Air
Force. Subject to the direction of the
Secretary of Defense, the Under Sec-
retary of Defense (Acquisition, Tech-
nology, and Logistics), and the Direc-
tor of Defense Procurement, the direc-
tors of the defense agencies have been
delegated authority to act as head of
the agency for their respective agen-
cies (i.e., to perform functions under
the FAR or DFARS reserved to a head
of agency or agency head), except for
such actions that by terms of statute,
or any delegation, must be exercised
within the Office of the Secretary of
Defense.

Senior procurement executive means,
for DoD—

Department of Defense (including the
defense agencies)—Under Secretary of
Defense (Acquisition, Technology, and
Logistics);

Department of the Army—Assistant
Secretary of the Army (Research, De-
velopment and Acquisition);
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Department of the Navy—Assistant
Secretary of the Navy (Research, De-
velopment and Acquisition);

Department of the Air Force—Assist-
ant Secretary of the Air Force (Acqui-
sition).

The directors of the defense agencies
have been delegated authority to act as
senior procurement executive for their
respective agencies, except for such ac-
tions that by terms of statute, or any
delegation, must be exercised by the
Under Secretary of Defense (Acquisi-
tion, Technology, and Logistics).

[56 FR 36287, July 31, 1991]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting section 202.101, see the List
of CFR Sections Affected, which appears in
the Finding Aids section of the printed vol-
ume and on GPO Access.

PART 203—IMPROPER BUSINESS
PRACTICES AND  PERSONAL
CONFLICTS OF INTEREST

Subpart 203.1—Safeguards

Sec.

203.103 Independent pricing.

203.103-2 Evaluating the certification.

203.104 Procurement integrity.

203.104-5 Disclosure of proprietary
source selection information.

203.104-10 Violations or possible violations.

Subpart 203.2—Contractor Gratuities to
Government Personnel

and

203.203 Reporting suspected violations of
the Gratuities clause.

Subpart 203.3—Reports of Suspected
Antitrust Violations

203.301 General.

Subpart 203.4—Contingent Fees

203.405 Misrepresentations or violations of
the Covenant Against Contingent Fees.

Subpart 203.5—Other Improper Business
Practices

203.502 Subcontractor kickbacks.

203.502-2 General.

203.570 Prohibition on persons convicted of
frauds or other defense-contract-related
felonies.

203.570-1 Scope.

203.570-2 Policy.

203.570-3 Waiver.

203.570-4 Reporting.

203.570-5 Contract clause.

48 CFR Ch. 2 (10-1-02 Edition)

Subpart 203.7—Voiding and Rescinding
Contracts

203.703 Authority.

Subpart 203.70—Contractor Standards of
Conduct

203.7000 Policy.
203.7001 Procedures.
203.7002 Contract clause.

AUTHORITY: 41 U.S.C. 421 and 48 CFR chap-
ter 1.

SOURCE: 56 FR 36288, July 31, 1991, unless
otherwise noted.

Subpart 203.1—Safeguards
203.103 Independent pricing.

203.103-2 Evaluating the certification.

(b)(3) Report the matter in accord-
ance with 209.406-3 or 209.407-3, and
DoDD 7050.5, Coordination of Remedies
for Fraud and Corruption Related to
Procurement Activities.

[64 FR 62984, Nov. 18, 1999]
203.104 Procurement integrity.

203.104-5 Disclosure of proprietary
and source selection information.
(d)(4) For purposes of FAR 3.104-
5(d)(4) only, DoD follows the notifica-
tion procedures in FAR 27.404(h). How-
ever, the first sentence in FAR 27.404(h)
does not apply to DoD.

[66 FR 36288, July 31, 1991, as amended at 62
FR 2612, Jan. 17, 1997]

203.104-10 Violations or possible viola-
tions.

(d)(3) When referring a violation to
the agency debarring and suspending
official, use the procedures at 209.406-3
or 209.407-3, and DoDD 7050.5, Coordina-
tion of Remedies for Fraud and Corrup-
tion Related to Procurement Activi-
ties.

[64 FR 62984, Nov. 18, 1999; 656 FR 4864, Feb. 1,
2000]

Subpart 203.2—Contractor Gratu-
ities o Government Personnel

203.203 Reporting suspected violations
of the Gratuities clause.

Report suspected violations of the
Gratuities clause in accordance with
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209.406-3 or 209.407-3, and DoDD 7050.5,
Coordination of Remedies for Fraud
and Corruption Related to Procure-
ment Activities.

[66 FR 36288, July 31, 1991, as amended at 64
FR 62984, Nov. 18, 1999]

Subpart 203.3—Reports of
Suspected Antitrust Violations

203.301 General.

(b) Report suspected antitrust viola-
tions in accordance with 209.406-3 or
209.407-3, and DoDD 7050.5, Coordina-
tion of Remedies for Fraud and Corrup-
tion Related to Procurement Activi-
ties.

[56 FR 36288, July 31, 1991, as amended at 64
FR 62984, Nov. 18, 1999]

Subpart 203.4—Contingent Fees

203.405 Misrepresentations or viola-
tions of the Covenant Against Con-
tingent Fees.

(b) Report suspected fraud or other
criminal conduct in accordance with
209.406-3 or 209.407-3, and DoDD 7050.5,
Coordination of Remedies for Fraud
and Corruption Related to Procure-
ment Activities.

[66 FR 36288, July 31, 1991. Redesignated at 62
FR 34121, June 24, 1997, as amended at 64 FR
62984, Nov. 18, 1999]

Subpart 203.5—O0ther Improper
Business Practices

203.502 Subcontractor kickbacks.

Report suspected violations of the
Anti-Kickback Act in accordance with
209.406-3 or 209.407-3, and DoDD 7050.5,
Coordination of Remedies for Fraud
and Corruption Related to Procure-
ment Activities.

[56 FR 36288, July 31, 1991, as amended at 64
FR 62984, Nov. 18, 1999]

203.502-2 General.

(h) The DoD Inspector General has
designated Special Agents of the fol-
lowing investigative organizations as
representatives for conducting inspec-
tions and audits under the Anti-Kick-
back Act of 1986:

(i) U.S. Army Criminal Investigation
Command.
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(ii) Naval Criminal
Service.
(iii) Air Force Office of Special Inves-
tigations.
(iv) Defense Criminal Investigative
Service.

[56 FR 36288, July 31, 1991, as amended at 60
FR 29497, June 5, 1995]

Investigative

203.570 Prohibition on persons con-
victed of frauds or other defense-
contract-related felonies.

203.570-1 Scope.

This subpart prescribes policies and
procedures to implement 10 U.S.C. 2408.

203.570-2 Policy.

(a) A contractor or subcontractor
shall not knowingly allow a person,
convicted after September 29, 1988, of
fraud or any other felony arising out of
a contract with the DoD, to serve—

(1) In a management or supervisory
capacity on any DoD contract or first-
tier subcontract;

(2) On its board of directors;

(3) As a consultant, agent, or rep-
resentative; or

(4) In any capacity with the author-
ity to influence, advise, or control the
decisions of any DoD contractor or sub-
contractor with regard to any DoD
contract or first-tier subcontract.

(b) DoD has sole responsibility for de-
termining the period of the prohibition
described in paragraph (a) of this sub-
section. The prohibition period—

(1) Shall not be less than 5 years from
the date of conviction unless the agen-
cy head or a designee grants a waiver
in the interest of national security;
and

(2) May be more than 5 years from
the date of conviction if the agency
head or a designee makes a written de-
termination of the need for the longer
period. The agency shall provide a copy
of the determination to the Bureau of
Justice Assistance, U.S. Department of
Justice, 810 Seventh Street, NW, Wash-
ington, DC 20531.

[64 FR 14398, Mar. 25, 1999]

203.570-3 Waiver.

(a) The contracting officer shall—
(1) Review any request for waiver;
and
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(2) Deny the request if the con-
tracting officer decides the waiver is
not required in the interests of na-
tional security; or

(3) Forward the request to the head
of the agency or designee for approval
if the contracting officer decides the
waiver may be in the interest of na-
tional security.

(b) The head of the agency or des-
ignee shall report all waivers granted,
and the reasons for granting the waiv-
er, to the Under Secretary of Defense
(Acquisition, Technology, and Logis-
tics), who will forward the report to
Congress as required by 10 U.S.C.
2408(a)(3).

[66 FR 36288, July 31, 1991, as amended at 65
FR 39074, June 27, 2000]

203.570-4 Reporting.

When a defense contractor or first-
tier subcontractor is found in violation
of the prohibition in 203.570-2, report
the matter in accordance with 209.406—
3 or 209.407-3, and DoDD 7050.5, Coordi-
nation of Remedies for Fraud and Cor-
ruption Related to Procurement Ac-
tivities.

[64 FR 62984, Nov. 18, 1999]

203.570-5 Contract clause.

Use the clause at 252.203-7001, Prohi-
bition on Persons Convicted of Fraud
or Other Defense-Contract-Related
Felonies, in all solicitations and con-
tracts exceeding the simplified acquisi-
tion threshold, except solicitations and
contracts for commercial items.

[64 FR 14398, Mar. 25, 1999]

Subpart 203.7—Voiding and
Rescinding Contracts

203.703 Authority.

The authority to act for the agency
head under this subpart is limited to a
level no lower than an official who is
appointed by and with the advice of the
Senate, without power of redelegation.
For the defense agencies, for purposes
of this subpart, the agency head des-
ignee is the Under Secretary of Defense
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(Acquisition, Technology,
tics).

[66 FR 36288, July 31, 1991, as amended at 60
FR 61592, Nov. 30, 1995; 656 FR 39704, June 27,
2000]

and Logis-

Subpart 203.70—Contractor
Standards of Conduct

203.7000 Policy.

Government contractors must con-
duct themselves with the highest de-
gree of integrity and honesty. Contrac-
tors should have standards of conduct
and internal control systems that—

(1) Are suitable to the size of the
company and the extent of their in-
volvement in Government contracting,

(2) Promote such standards,

(3) Facilitate timely discovery and
disclosure of improper conduct in con-
nection with Government contracts,
and

(4) Ensure corrective measures are
promptly instituted and carried out.

203.7001 Procedures.

(a) A contractor’s system of manage-
ment controls should provide for—

(1) A written code of business ethics
and conduct and an ethics training pro-
gram for all employees;

(2) Periodic reviews of company busi-
ness practices, procedures, policies, and
internal controls for compliance with
standards of conduct and the special
requirements of Government con-
tracting;

(3) A mechanism, such as a hotline,
by which employees may report sus-
pected instances of improper conduct,
and instructions that encourage em-
ployees to make such reports;

(4) Internal and/or external audits, as
appropriate;

(5) Disciplinary action for improper
conduct;

(6) Timely reporting to appropriate
Government officials of any suspected
or possible violation of law in connec-
tion with Government contracts or any
other irregularities in connection with
such contracts; and

(7) Full cooperation with any Govern-
ment agencies responsible for either in-
vestigation or corrective actions.
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(b) Contractors who are awarded a
DoD contract of $56 million or more
must display DoD Hotline Posters pre-
pared by the DoD Office of the Inspec-
tor General unless—

(1) The contract will be performed in
a foreign country; or

(2) The contractor has established an
internal reporting mechanism and pro-
gram, as described in paragraph (a) of
this section.

203.7002 Contract clause.

Use the clause at 252.203-7002, Display
of DoD Hotline Poster, in solicitations
and contracts expected to exceed $5
million, except when performance will
take place in a foreign country.

PART 204—ADMINISTRATIVE
MATTERS

Subpart 204.1—Contract Execution

Sec.
204.101 Contracting officer’s signature.

Subpart 204.2—Contract Distribution

204.201 Procedures.
204.202 Agency distribution requirements.
204.203 Taxpayer identification information.

Subpart 204.4—Safeguarding Classified
Information Within Industry

204.402 General.
204.404 Contract clause.
204.404-70 Additional contract clauses.

Subpart 204.6—Contract Reporting

204.600
204.601
204.602

Scope of subpart.

Record requirements.

Federal Procurement Data System.

204.603 Solicitation provisions.

204.670 Defense Contract Action Data Sys-
tem (DCADS).

204.670-1 Definitions.

204.670-2 Reportable contracting actions.

204.670-3 Contracting office responsibilities.

204.670-4 Contract administration office re-
sponsibilities.

204.670-5 Departmental
point responsibilities.

204.670-6 Types of DD Form 350 reports.

204.670-7 Security classification.

Subpart 204.8—Contract Files

204.802 Contract files.

204.804 Closeout of contract files.

204.804-1 Closeout by the office admin-
istering the contract.

data collection
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204.804-2 Closeout of the contracting office
files if another office administers the
contract.

204.805 Disposal of contract files.

Subpart 204.9—Taxpayer Identification
Number Information

204.902 General.

204.904 Reporting payment information to
the IRS.

204.905 Solicitation provision.

Subpart 204.70—Uniform Procurement
Instrument Identification Numbers

204.7000
204.7001
204.7002
204.7003
204.7004

Scope.

Policy.

Procedures.

Basic PII number.
Supplementary PII numbers.

Subpart 204.7 1—Uniform Contract Line
Item Numbering System

204.7100 Scope.

204.7101 Definitions.

204.7102 Policy.

204.7103 Contract line items.

204.7103-1 Criteria for establishing.

204.7103-2 Numbering procedures.

204.7104 Contract subline items.

204.7104-1 Criteria for establishing.

204.7104-2 Numbering procedures.

204.7105 Contract exhibits and attachments.

204.7106 Contract modifications.

204.7107 Contract accounting classification
reference number (ACRN).

Subpart 204.72—Contractor Identification

204.7200 Scope of subpart.

204.7201 Definitions.

204.7202 General.

204.7202-1 CAGE codes.

204.7202-2 DUNS numbers.

204.7202-3 TINS.

204.7203 Responsibilities of contracting offi-
cers.

204.7204 Maintenance of the CAGE file.
204.7205 Novation agreements, mergers and
sales of assets.
204.7206 Using CAGE

agents and brokers.
204.7207 Solicitation provision.

codes to identify

Subpart 204.73—Central Contractor
Registration

204.7300
204.7301
204.7302
204.7303
204.7304

AUTHORITY: 41 U.S.C. 421 and 48 CFR chap-
ter 1.

Scope.
Definitions.
Policy.
Procedures.
Contract clause.
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SOURCE: 56 FR 36289, July 31, 1991, unless
otherwise noted.

Subpart 204.1—Contract
Execution

204.101 Contracting
ture.

officer’s signa-

(a)(i) Include the contracting offi-
cer’s telephone number and, when
available, e-mail/Internet address on
contracts and modifications.

(ii) The contracting officer may sign
bilateral modifications of a letter con-
tract before signature by the con-
tractor.

[66 FR 36289, July 31, 1991, as amended at 63
FR 69006, Dec. 15, 1998]

Subpart 204.2—Contract
Distribution

204.201 Procedures.

(1) The procuring contracting officer
(PCO) retains the original signed con-
tract for the official contract file. Ad-
ministrative contracting officers and
termination contracting officers pro-
vide the original of each modification
to the PCO for retention in the official
contract file. Unless otherwise directed
by department/agency procedures, the
office issuing the orders maintains the
original of orders under basic ordering
agreements and the original of provi-
sioning orders.

(2) Ensure that distribution of con-
tracts and modifications is consistent
with security directives.

(c) Distribute one copy to each De-
fense Finance and Accounting Service
(DFAS) accounting station cited in the
contract, in addition to the copy pro-
vided to each DFAS funding office.

(e)(i) Distribute one copy of each of
the following types of contracts or
modifications to the appropriate De-
fense Contract Audit Agency (DCAA)
field audit office (listed in DCAAP
5100.1, Directory of DCAA Offices,
available on the World Wide Web,
Internet address http:/
www.deskbook.osd.mil, under reference
library documents)—

(A) Cost reimbursement;

(B) Time-and-materials;

(C) Labor-hour;
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(D) Fixed-price contracts with provi-
sions for redetermination, cost incen-
tives, economic price adjustment based
on cost, or cost allowability; and

(E) Any other contract that requires
audit service.

(ii) If there is a question as to the ap-
propriate DCAA field audit office, re-
quest the assistance of the DCAA pro-
curement liaison auditor or the nearest
DCAA field audit office.

(f) Provide two copies to offices per-
forming contract administration sup-
port functions.

[66 FR 36289, July 31, 1991, as amended at 59
FR 27668, May 27, 1994; 63 FR 31935, June 11,
1998; 64 FR 51075, Sept. 21, 1999]

204.202 Agency
ments.

distribution require-

(1) Distribute copies of contracts as
follows—

(i) Four copies to the contract ad-
ministration office (send simulta-
neously with the copy furnished under
FAR 4.201(b));

(ii) One copy to each consignee indi-
cated in the contract. A transshipping
terminal is not a consignee.

(A) Inventory control points that
have an automated uniform inventory
control point data base that interfaces
with consignees may use their auto-
mated procedure rather than sending a
written copy of the contract. However,
when inspection is required at destina-
tion, send a written copy to the con-
signee.

(B) The Defense Logistics Agency is
authorized to prescribe alternate pro-
cedures for distribution of contract
documents in Defense Supply Center
Philadelphia European Region;

(iii) Two copies to the military inter-
departmental purchase request requir-
ing activity in the case of coordinated
acquisition;

(iv) One copy to the contract admin-
istration office (CAO) automatic data
processing point, except when the
DoDAAD code is the same as that of ei-
ther the CAO or the payment office
(see the Federal Directory of Contract
Administration Services Components);
and

(v) One copy, or an extract of the per-
tinent information, to the cognizant
Defense Security Service office listed
in DoD 5100.76-M, Physical Security of
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Sensitive Conventional Arms, Ammu-
nition, and Explosives, when the clause
at 252.223-7007, Safeguarding Sensitive
Conventional Arms, Ammunition, and
Explosives, is included in the contract.

(2) The activity executing a contract
modification shall furnish a copy of the
basic contract and all modifications
to—

(i) The new and old payment office
when adding or changing a payment of-
fice;

(ii) The new contract administration
office, a new consignee or other activ-
ity, based on the extent to which each
activity is concerned with the basic
contract and modifications.

(3) Distribution of modifications
issued to provide initial or amended
shipping instructions under
204.7004(c)(3)(iii) and 204.7004(f) may be
limited to the following—

(i) Contractor, one copy;

(i) Receiving activity, one copy
each;

(iii) Contract administration office,
one copy;

(iv) Payment office, one copy; and

(v) Contract administration office
automatic data processing point, one
copy.

(4) Distribution of modifications gen-
erated by automated means (computer
programs) may be limited to the fol-
lowing—

(i) Contractor, one copy;

(ii) Contract administration office,
one copy;

(iii) New payment office, one copy;

(iv) Procuring contracting office, one
copy;

(v) Funding activities, one copy to
each; and

(vi) Consignee, one copy to each.

[66 FR 36289, July 31, 1991, as amended at 61
FR 7742, Feb. 29, 1996; 63 FR 31935, June 11,
1998; 64 FR 51075, Sept. 21, 1999; 64 FR 61028,
Nov. 9, 1999]

204.203 Taxpayer identification infor-
mation.

(1) The procedures at FAR 4.203(a)
and (b) do not apply to contracts that
include the clause at 252.204-7004, Re-
quired Central Contractor Registra-
tion.

(2) For a DoD basic ordering agree-
ment or indefinite-delivery contract
that requires the contractor to register
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in the Central Contractor Registration
(CCR) database (see subpart 207.73)—

(i) The contracting officer issuing the
agreement or contract need not provide
a copy of the completed solicitation
provision at FAR 52.204-3 or 52.212-3(b)
to DoD contracting officers placing or-
ders under the agreement or contract;
and

(ii) A DoD contracting officer placing
an order under the agreement or con-
tract need not provide the TIN or type
of organization information to the pay-
ment office.

(3) For a non-DoD basic ordering
agreement or indefinite-delivery con-
tract, a DoD contracting officer plac-
ing an order under the agreement or
contract must use the procedures at
204.7303(a)(2) to determine if the con-
tractor is registered in the CCR data-
base.

(i) If the contractor is registered, the
contracting officer need not provide
the TIN or type of organization infor-
mation to the payment office.

(ii) If the contractor is not reg-
istered, the contracting officer must
follow the procedures at 204.7303(b).

[64 FR 43099, Aug. 9, 1999]

Subpart 204.4—Safeguarding
Classified Information Within
Industry

204.402 General.

(1) Subpart 239.74 contains policy and
procedures for securing telecommuni-
cations between Government agencies
and contractors and subcontractors.

(2) Pursuant to section 808 of Pub. L.
102-190, DoD employees or members of
the Armed Forces who are assigned to
or visiting a contractor facility and are
engaged in oversight of an acquisition
program will retain control of their
work product. Classified work products
of DoD employees or members of the
Armed Forces shall be handled in ac-
cordance with DoD 5220.22-M, National
Industrial Security Program Operating
Manual, and DoD 5220.22-R, Industrial
Security Regulation. Contractor proce-
dures for protecting against unauthor-
ized disclosure of information shall not
require DoD employees or members of
the Armed Forces to relinquish control
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of their work products, whether classi-
fied or not, to a contractor.

[67 FR 14992, Apr. 23, 1992, as amended at 64
FR 51075, Sept. 21, 1999]

204.404 Contract clause.

204.404-70 Additional contract clauses.

(a) Use the clause at 252.204-7000, Dis-
closure of Information, in solicitations
and contracts when the contractor will
have access to or generate unclassified
information that may be sensitive and
inappropriate for release to the public.

(b) Use the clause at 252.204-7003, Con-
trol of Government Personnel Work
Product, in all solicitations and con-
tracts.

(c) Use the clause at 252.204-7005, Oral
Attestation of Security Responsibil-
ities, in solicitations and contracts
that include the clause at FAR 52.204-
2, Security Requirements.

[67 FR 14992, Apr. 23, 1992, as amended at 64
FR 45197, Aug. 19, 1999]

Subpart 204.6—Contract Reporting

204.600 Scope of subpart.

The Defense Contract Action Data
System (DCADS) (see 204.670) is the
DoD reporting system that supports
the uniform reporting requirements
for—

(1) DD Form 350, Individual Con-
tracting Action Report; and

(2) DD Form 1057, Monthly Summary
of Contracting Actions.

[656 FR 39708, June 27, 2000]

204.601 Record requirements.

(a) The DCADS meets FAR Subpart
4.6 record retention requirements.

(d) The Directorate for Information,
Operation, and Reports (DIOR), of the
Washington Headquarters  Services
(WHS) transmits required DoD infor-
mation to the Federal Procurement
Data System.

[65 FR 39708, June 27, 2000]

204.602 Federal
System.

(c) DoD uses the DD Form 350, Indi-
vidual Contracting Action Report, in-
stead of the SF 279, Federal Procure-
ment Data System (FPDS) Individual

Procurement Data
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Contract Action Report. DoD uses the
DD Form 1057, Monthly Summary of
Contracting Actions, instead of the SF
281, FPDS Summary Contract Action
Report ($25,000 or Less).

[65 FR 39708, June 27, 2000]

204.603 Solicitation provisions.

Use the provision at FAR 52.204-6,
Data TUniversal Numbering System
(DUNS) Number, in solicitations that’

(1) Have an estimated value exceed-
ing $25,000; or

(2) Have an estimated value of $25,000
or less and include the clause at
252.204-7004, Required Central Con-
tractor Registration.

[66 FR 47096, Sept. 11, 2001]

204.670 Defense Contract Action Data
System (DCADS).

204.670-1 Definitions.

As used in this section and 253.204-70
and 253.204-71—

(a) Contract administration office
means an office, other than the con-
tracting office, which awards or exe-
cutes contracting actions on behalf of
the contracting office, including ac-
tions relating to the settlement of ter-
minated contracts.

(b) Contracting action means any ac-
tion related to the purchasing, renting,
or leasing of supplies, services, or con-
struction. The term does not include
grants, cooperative agreements, or
training authorizations. The term in-
cludes, but is not limited to, the fol-
lowing:

(1) Definitive contracts, including no-
tices of award.

(2) Letter contracts.

(3) Purchase orders.

(4) Purchases made using the Govern-
mentwide commercial purchase card.

(5) Actions for purchase of land or
rental or lease of real property.

(6) Orders under existing contracts or
agreements, e.g.—

(i) Orders against basic ordering
agreements, including service orders
issued on DD Form 1164, Service Order
for Personal Property, by installation
transportation offices;

(ii) Calls against blanket purchase
agreements;

(iii) Job orders;

(iv) Task orders;
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(v) Delivery orders;

(vi) Communication services author-
izations; and

(vii) Notices of termination or can-
cellation.

(7) Contract modifications, e.g.—

(i) Change orders;

(ii) Supplemental agreements;

(iii) Funding actions; and

(iv) Option exercises.

(c) Departmental data collection points
means—

(1) For the Army (including Corps of
Engineers Civil Works): Department of
the Army, ATTN: SAAL-PA, 5109 Lees-
burg Pike, Suite 302, Falls Church, VA
22041-3201.

(2) For the Navy: Fleet Industrial
Supply Center, Norfolk Detachment
Washington, DC, ATTN: PMRS, Code
02W4.A, 1014 N Street SE, Suite 400,
Washington Navy Yard, Washington,
DC 20374-5014.

(3) For the Air Force: SAF/AQCX,
1060 Air Force Pentagon, Washington,
DC 20330-1060.

(4) For the Defense Logistics Agency:
Headquarters, Defense Logistics Agen-
cy, ATTN: Procurement Management
Directorate (Acquisition Programs
Team), 8725 John J. Kingman Road,
Suite 3147, Fort Belvoir, VA 22060-6221.

(5) For the Defense Contract Manage-
ment Agency (excluding contract ad-
ministration office responsibilities in
204.670-4): Defense Contract Manage-
ment Agency, ATTN: DCMA-DSP, 6350
Walker Lane, Suite 300, Alexandria, VA
22310-3226.

(6) For other DoD contracting activi-
ties: Department of the Army, ATTN:
SAAL-PA, 5109 Leesburg Pike, Suite
302, Falls Church, VA 22041-3201.

(d) United States and outlying areas is
defined in Federal Information Proc-
essing Standard Publication (FIPS
PUB) 55, Guideline: Codes for Named
Populated Places, Primary County Di-
visions, and Other Locational Entities
of the United States and Outlying
Areas. Outlying areas are—

(1) American Samoa;

(2) The Federated States of Micro-
nesia;

(3) Guam;

(4) The Marshall Islands;

(5) Northern Mariana Islands;

(6) The Trust Territory of Palau;

(7) Puerto Rico;
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(8) The U.S. Minor Outlying Islands;
and
(9) The U.S. Virgin Islands.

[66 FR 36289, July 31, 1991, as amended at 60
FR 61592, Nov. 30, 1995; 61 FR 51030, Sept. 30,
1996; 62 FR 34121, June 24, 1997; 64 FR 51075,
Sept. 21, 1999; 65 FR 39708, June 27, 2000; 66 FR
47096, Sept. 11, 2001; 67 FR 46113, July 12, 2002]

204.670-2 Reportable contracting ac-
tions.

(a) Except as provided in paragraph
(c) of this subsection, complete a DD
Form 350 for the following types of con-
tracting actions in accordance with the
instructions in 253.204-70:

(1) Actions that obligate or
deobligate more than $25,000, except ac-
tions summarized on DD Form 1057 in
accordance with paragraph (b)(2) or (3)
of this subsection.

(2) Actions that obligate
deobligate $25,000 or less and are—

(i) Under a very small business set-
aside (see FAR Subpart 19.9);

(ii) Requirements that DoD is proc-
essing for a non-DoD Federal agency;

(iii) Multiple reports required by
204.670-6(c)(1) to separate foreign mili-
tary sales (FMS) requirements from
non-FMS requirements; or

(iv) In a designated industry group
under the Small Business Competitive-
ness Demonstration Program (see FAR
Subpart 19.10), except for—

(A) Foreign military sales;

(B) Orders or modifications under
Federal schedules;

(C) Actions with government agen-
cies;

(D) Actions with non-U.S. business
firms; and

(BE) Actions where the place of per-
formance is other than the United
States and its outlying areas.

(3) Actions that establish an indefi-
nite-delivery contract not reported
under other paragraphs of this sub-
section.

(4) Actions of any dollar value that
the contracting office chooses to report
on a DD Form 350.

(b) Except as provided in paragraph
(c) of this subsection, summarize the
following types of contracting actions
on the monthly DD Form 1057 in ac-
cordance with the instructions in
253.204-71:

or
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(1) Actions that obligate or
deobligate $25,000 or less, except ac-

tions reported on DD Form 350 in ac-
cordance with paragraph (a)2), (3), or
(4) of this subsection.

(2) Actions that obligate or
deobligate more than $25,000, but not
more than $200,000, and support—

(i) A contingency operation as de-
fined in 10 U.S.C. 101(a)(13); or

(ii) A humanitarian or peacekeeping
operation as defined in 10 U.S.C. 2302(8).

3) Actions that obligate or
deobligate more than $25,000, but not
more than $200,000, and are placed by a
contracting officer on a Navy vessel.

(c) Do not report the following types
of contracting action on either the DD
Form 350 or DD Form 1057:

(1) Imprest fund transactions, SF 44
purchases, and micro-purchases ob-
tained through use of the Government-
wide commercial purchase card.

(2) Transactions that cite only non-
appropriated funds (Treat funds held in
trust accounts for foreign governments
as appropriated funds).

(3) Transactions for purchase of land,
or rental or lease of real property,
when the General Services Administra-
tion (GSA) executes the action.

(4) Orders from GSA stock and the
GSA Consolidated Purchase Program.

(5) Transactions that involve Govern-
ment bills of lading or transportation
requests, except orders placed under
Regional Storage Management Office
basic ordering agreements.

(6) Requisitions transferring supplies
within or among the departments or
agencies.

(7) Pursuant to 204.670-6(b), orders
placed by other contracting activities
against indefinite-delivery contracts
awarded by the—

(i) Military Traffic
Command;

(ii) Defense Energy Support Center
for petroleum and petroleum products;
or

(iii) Defense Supply Center,
mond, for petroleum products

Management

Rich-

[64 FR 45197, Aug. 19, 1999; 64 FR 52670, Sept.
30, 1999, as amended at 656 FR 39708, June 27,
2000; 66 FR 47097, Sept. 11, 2001; 67 FR 46113,
July 12, 2002]
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204.670-3 Contracting office respon-
sibilities.

(a) For DD Form 350, contracting of-
fices—

(1) Prepare the appropriate type of
DD Form 350 (see 204.670-6) in accord-
ance with the instructions in 253.204-70,
for all reportable contracting actions
(see 204.670-2(a)), including actions ac-
complished by contract administration
offices on behalf of the contracting of-
fice.

(2) Complete the DD Form 350 when
funds are obligated or deobligated or
when an indefinite-delivery contract is
established with no initial obligation
of funds. For actions accomplished by a
contract administration office, com-
plete the DD Form 350 upon receipt of
the contractual instrument annotated
“DD FORM 350 REPORTING COPY.”

(3) Submit all DD Forms 350 for the
calendar month to the departmental
data collection point (see 204.670-1(c))
in accordance with departmental or
agency procedures.

(4) Prepare and submit a corrected or
canceling DD Form 350 as required in
accordance with departmental data
collection point instructions.

(5) Establish a control system for as-
signing report numbers to DD Forms
350 (Line A2 of the DD Form 350). The
number must have six positions and
may be any combination of alpha or
numeric characters. If more than one
activity within a contracting office
uses the same reporting office code, the
contracting office must assign separate
blocks of numbers to each activity to
prevent duplication of report numbers.

(6) Maintain the DD Form 350 in the
contract file in any medium, in accord-
ance with departmental or agency pro-
cedures.

(b) For DD Form 1057, contracting of-
fices—

(1) Prepare a DD Form 1057, in ac-
cordance with the instructions in
253.204-71, covering reportable con-
tracting actions (see 204.670-2(b)), in-
cluding actions accomplished by con-
tract administration offices on behalf
of the contracting office. An installa-
tion, base, or other activity may have
more than one contracting office code
to separate the various types of acqui-
sitions, such as base and central con-
tracting, or RDT&E and non-RDT&E
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acquisition. Each contracting office
with a separate code must submit its
own DD Form 1057.

(2) Complete the DD Form 1057 with-
in three working days after the cutoff
of the reporting month. Contracting of-
fices may not cut off the reporting
month before the 25th calendar day.
The cutoff date for September is Sep-
tember 30. Submit the DD Form 1057 to
the departmental data collection point
in accordance with departmental or
agency procedures.

(3) Unless otherwise instructed by
the departmental data collection point,
do not submit revised DD Form 1057 re-
ports. Include any required corrections
or adjustments in following month’s
report.

[66 FR 39708, June 27, 2000, as amended at 66
FR 47097, Sept. 11, 2001; 67 FR 46113, July 12,
2002]

204.670-4 Contract administration of-
fice responsibilities.

Contract administration offices exe-
cuting actions subject to DD Form 350
or DD Form 1057 reporting must submit
an annotated copy of the contractual
instrument to the contracting office so
that the contracting office can submit
the required report.

(a) For DD Form 350, annotate in the
heading of the contractual instrument
in large block letters ‘“DD FORM 350
REPORTING COPY.” Send the anno-
tated copy to the contracting office
within one working day after the ac-
tion date.

(b) For DD Form 1057, annotate in
the heading of the contractual instru-
ment in large block letters “DD FORM
1057 REPORTING COPY.” Send the an-
notated copy with the normal distribu-
tion.

[656 FR 39709, June 27, 2000]

204.670-5 Departmental data collec-
tion point responsibilities.

Departmental data collection
points—

(a) Collect DD Forms 350 and 1057
data provided by their contracting of-
fices;

(b) Electronically record the data in
accordance with the instructions for
recording and editing developed by
WHS-DIOR with the majority agree-
ment of the departments and agencies

23

204.670-6

and prescribed by the Director of De-
fense Procurement; and

(c) Submit monthly reports (non-
cumulative) to Washington Head-
quarters Services, ATTN: DIOR, within
18 days after the close of the reporting
period, except the due date for Sep-
tember may be extended for no more
than ten days. Report Control Symbol
DD-AT&L(M)1014 applies to reports for
DD Form 350 actions, and Report Con-
trol Symbol DD-AT&IL(M)1015 applies
to reports for DD Form 1057 actions.

[66 FR 39709, June 27, 2000, as amended at 66
FR 47097, Sept. 11, 2001]

204.670-6 Types of DD Form 350 re-
ports.

There are three types of reports—sin-
gle, consolidated, and multiple.

(a) A single report is one DD Form
360 report per action.

(b) A consolidated report combines
several actions.

(1) Prepare consolidated reports for—

(i) Military Traffic Management
Command awards of indefinite-delivery
contracts for ocean transportation.
The Command reports at the beginning
of each fiscal year the estimated value
of the orders for that fiscal year on one
DD Form 350.

(ii) Defense Energy Support Center or
Defense Supply Center, Richmond, in-
definite-delivery contracts for petro-
leum or petroleum supplies. The Cen-
ters, at the time of award, report the
estimated value of the orders to be
placed against the contract on one DD
Form 350.

(iii) Orders placed by the Defense
Commissary Agency (DeCA) for resale
items over $25,000. DeCA consolidates
the orders monthly and reports the cu-
mulative dollar amounts and actions
on one DD Form 350.

(iv) Vouchers processed by the U.S.
Army Contracting Command, Europe
(USACCRE), for the purchase of utilities
from municipalities (e.g., gas, elec-
tricity, water, sewage, steam, snow re-
moval, and garbage collection).
USACCE consolidates these trans-
actions monthly and reports the cumu-
lative dollar amounts and actions on
one DD Form 350.

(2) Consolidated reports may be pre-
pared in accordance with departmental
or agency procedures for orders under
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communications service
for local dial tone services.

(c) A multiple report is more than
one DD Form 350 per contracting ac-
tion. Prepare multiple reports if—

(1) The action includes FMS require-
ments in addition to non-FMS require-
ments (Line B9 on the DD Form 350).
Submit one DD Form 350 report for the
FMS requirements and another DD
Form 350 report for the non-FMS re-
quirements.

(2) The action includes more than one
type of contract (Line C5 on the DD
Form 350) and the type with the least
dollar value exceeds $500,000. Prepare a
separate DD Form 350 for each contract
type.

(3) The action includes non-DoD Fed-
eral agency requirements and DoD re-
quirements. Submit one DD Form 350
for the non-DoD requirements and an-
other DD Form 350 for the DoD require-
ments.

[656 FR 39709, June 27, 2000, as amended at 66
FR 47097, Sept. 11, 2001; 67 FR 46113, July 12,
2002]

agreements

204.670-7 Security classification.

Submit DD Forms 350 as unclassified
documents. Classified contracts are not
exempt from reporting solely because
the contract is classified. Contact the
appropriate departmental data collec-
tion points for special instructions if it
is necessary for security reasons to
modify coding of any information on
the DD Form 350. If contact cannot be
made for security reasons, obtain in-
structions from the Director of Secu-
rity, Office of the Assistant Secretary
of Defense (Command, Control, Com-
munications, and Intelligence), (703)
614-0578, or DSN 224-0578.

[656 FR 39709, June 27, 2000]

Subpart 204.8—Contract Files

204.802 Contract files.

Official contract files shall consist
of—

(1) Only original, authenticated or
conformed copies of contractual instru-
ments—

(i) Authenticated copies means copies
that are shown to be genuine in one of
two ways—
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(A) Certification as true copy by sig-
nature of an authorized person; or

(B) Official seal.

(ii) Conformed copies means copies
that are complete and accurate, includ-
ing the date signed and the names and
titles of the parties who signed them.

(2) Signed or official record copies of
correspondence, memoranda, and other
documents.

204.804 Closeout of contract files.

Normally, the closeout date for con-
tract files is the date in Block 9d on
the DD Form 1594, Contract Comple-
tion Statement, or in columns 59-65 on
the PK9. If the contracting office must
do a major closeout action that will
take longer than three months after
the date shown in Block 9d of the DD
Form 1594, or in columns 59-65 of the
PK9—

(1) The closeout date for file purposes
will be the date in Block 10e of the DD
Form 1594 or the date of the closeout
statement executed when the
MILSCAP PKO9 is received.

(2) The contracting office shall notify
the contract administration office of
the revised closeout date by either
sending a copy of the completed DD
Form 1594 or by preparing a MILSCAP
Format Identifier PKZ, Contract Close-
out Extension.

204.804-1 Closeout by the office ad-
ministering the contract.

(1) For contracting offices admin-
istering their own contracts, locally
developed forms or statement of com-
pletion may be used instead of the DD
Form 1594, Contract Completion State-
ment. Whichever method is used, the
form shall be retained in the official
contract file.

(2) For contracts valued above the
simplified acquisition threshold, pre-
pare a DD Form 1597, Contract Close-
out Check List, (or agency equivalent)
to ensure that all required contract ac-
tions have been satisfactorily accom-
plished.

[66 FR 36289, July 31, 1991, as amended at 64
FR 2596, Jan. 15, 1999]
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204.804-2 Closeout of the contracting
office files if another office admin-
isters the contract.

(1) When an office, other than the
contracting office, administers the
contract, it shall—

(i) Provide the contracting office an
interim contract completion statement
when the contract is physically com-
pleted and accepted. This notice may
be in the form of either a DD Form
1594, Contract Completion Statement,
or a MILSCAP Format Identifier In-
terim PK9, Contract Physical Comple-
tion. When the DD Form 1594 is used,
the contracting officer—

(A) Annotates Block 8,
with—

(I) ““‘Notice of Physical Completion;”

(2) Final acceptance date;

(3) Signature of a responsible official;
and

(4) Date signed.

(B) Does not complete Blocks 9 (b),
(c), and (d) at this time;

(ii) Prepare a DD Form 1597, Contract
Closeout Check List, if necessary, to
determine that all the required actions
have been done;

(iii) Initiate DD Form 1593, Contract
Administration Completion Record, if
necessary to obtain statements from
other organizational elements that
they have completed the actions they
are responsible for; and

(iv) Upon final payment—

(A) Process the DD Form 1594 with
Blocks 1 through 9 completed or the
MILSCAP Format Identifier PK9
verifying that all contract administra-
tion office actions have been done; and

(B) Send the original of the DD Form
1594 or the MILSCAP Format Identifier
PK9 to the contracting office, and file
a copy in the official contract file.

(2) If the administrative contracting
officer (ACO) cannot closeout a con-
tract within the specified time period
(see FAR 4.804-1), the ACO must notify
the procuring contracting officer (PCO)
within 45 days after the expiration of
the time period of—

(i) The reasons for the delay; and

(ii) New target date for closeout. If
MILSCAP procedures apply, the ACO
shall use the MILSCAP Format Identi-
fier PKX, Unclosed Contract Status, to
provide this notice to the PCO.

Remarks,
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(3) If the contract still is not closed
out by the new target date, the ACO
shall again notify the PCO with the
reasons for delay and new target date.
If MILSCAP procedures apply, con-
tinue to use the MILSCAP Format
Identifier PKX, Unclosed Contract Sta-
tus, to provide this notice.

204.805 Disposal of contract files.

(1) The sources of the period for
which official contract files must be re-
tained are General Records Schedule 3
(Procurement, Supply, and Grant
Records) and General Records Schedule
6 (Accountable Officers’ Accounts
Records). Copies of the General
Records Schedule may be obtained
from the National Archives and
Records Administration, Washington,
DC 20408.

(2) Deviations from the periods can-
not be granted by the Defense Acquisi-
tion Regulatory Council. Forward re-
quests for deviations to both the Gen-
eral Accounting Office and the Na-
tional Archives and Records Adminis-
tration.

(3) Hold completed contract files in
the office responsible for maintaining
them for a period of 12 months after
completion. After the initial 12 month
period, send the records to the local
records holding or staging area until
they are eligible for destruction. If no
space is available locally, transfer the
files to the General Services Adminis-
tration Federal Records Center that
services the area.

(4) Duplicate or working contract
files should contain no originals of ma-
terials that properly belong in the offi-
cial files. Destroy working files as soon
as practicable once they are no longer
needed.

(5) Retain pricing review files, con-
taining documents related to reviews
of the contractor’s price proposals, sub-
ject to cost or pricing data (see FAR
15.403-4), for six years. If it is impos-
sible to determine the final payment
date in order to measure the six year
period, retain the files for nine years.

[566 FR 36289, July 31, 1991, as amended at 62
FR 40472, July 29, 1997; 63 FR 11528, Mar. 9,
1998]
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Subpart 204.9—Taxpayer
Identification Number Information

SOURCE: 64 FR 43099, Aug. 9, 1999, unless
otherwise noted.

204.902

(b) DoD uses DD Form 350, Individual
Contracting Action Report, (see 204.670)
to meet these reporting requirements.

[64 FR 43099, Aug. 9, 1999]

General.

204.904 Reporting payment informa-

tion to the IRS.

(1) 26 U.S.C. 6041 and 6041A and 26
CFR 1.6041 require Government payors
to report to the IRS, on IRS Form 1099,
payments of an annual cumulative
value of $600 or more provided to a con-
tractor, except payments for—

(i) Supplies, unless the supplies are
incidental to the furnishing of services;

(ii) Telegram, telephone, freight,
storage, or similar charges;

(iii) Income that the payor must re-
port on IRS Form W-2 (e.g., payments
to employees or payments under con-
tracts for personal services);

(iv) Any contract with a Federal
agency;

(v) Any contract with a State, the
District of Columbia, or a possession of
the United States; or a political sub-
division, agency, or instrumentality of
any of the foregoing;

(vi) Any contract with an organiza-
tion exempted from taxation by 26
U.S.C. 501(a). Such organizations may
include charitable, social welfare,
labor, agricultural, veterans’, and po-
litical organizations; business leagues;
social clubs; fraternal societies; and
employees’ associations. Contracting
officers may obtain additional informa-
tion to assist in determining an organi-
zation’s tax-exempt status via the
Internet at http:/www.irs.ustreas.gov/
prod/bus info/eo/eo-types.html;

(vii) Any contract with a foreign gov-
ernment or a political subdivision of a
foreign government;

(viii) Any contract with an inter-
national organization listed in 22
U.S.C. 288;

(ix) Any classified contract excepted
by 26 U.S.C. 6050M. As used in this sec-
tion only, a contract is classified if—
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(A) DoD designates the existence of
the contract or the contract subject
matter as classified (i.e., the contract
requires a specific degree of protection
against unauthorized disclosure for
reasons of national security); or

(B) The head of the agency deter-
mines that filing IRS Form 1099 would
interfere with the effective conduct of
a confidential law enforcement or for-
eign intelligence activity; or

(x) Such other services as the IRS
may specify in regulations.

(2) Unless an exception in paragraph
(1) of this section applies, the con-
tracting officer must provide, as the
last page of the copy of the contract
sent to the payment office—

(i) A statement that the contractor is
providing services subject to Form 1099
payment information reporting to the
IRS, as required by 26 U.S.C. 6041 and
6041A; and

(ii) The contractor’s Taxpayer Identi-
fication Number and type of organiza-
tion, if the contract does not include
the clause at 252.204-7004, Required
Central Contractor Registration.

204.905

Do not use the provision at FAR
52.204-3, Taxpayer Identification, in so-
licitations that include the clause at
252.204-7004, Required Central Con-
tractor Registration.

Solicitation provision.

Subpart 204.70—Uniform Procure-
ment Instrument Identification
Numbers

204.7000 Scope.

This subpart prescribes policies and
procedures for assigning numbers to all
solicitations, contracts, and related in-
struments. This subpart—

(a) Does not apply to solicitations or
contracts issued by the Defense Com-
mercial Communications Office of the
Defense Information Systems Agency;
and

(b) Is optional for solicitations and
contracts that will be completely ad-
ministered by the purchasing office or
the consignee, except that—

(1) The procurement instrument iden-
tification (PII) number, including sup-
plemental modification numbers, shall
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not exceed 19 characters (excluding hy-
phens); and

(2) The number shall begin with the
purchasing office identifier and the fis-
cal year in accordance with 204.7003(a)
(1) and (2) and appendix G.

[66 FR 36289, July 31, 1991, as amended at 56
FR 67212, Dec. 30, 1991]

204.7001 Policy.

(a) Use the uniform PII numbering
system prescribed by this subpart for
the solicitation/contract instruments
described in 204.7003 and 204.7004.

(b) Retain the basic PII number un-
changed for the life of the instrument.

204.7002

(a) In assigning PII numbers—

(1) Use only the alpha-numeric char-
acters, as prescribed in this subpart;
and

(2) Do not use the letter “I” or “O”.

(b) If department/agency procedures
require other identification on the so-
licitation, contract, or other related
instrument forms, enter it in such a lo-
cation so as to separate it clearly from
the PII number.

(c) Enter the basic PII number, in-
cluding Federal supply contract num-
bers and any supplementary numbers,
in the spaces provided on the solicita-
tion, contract, or related instrument
forms. Separate the major elements by
dashes, e.g., N00023-90-D-0009. If there
is no space provided on the form, enter
the number in the upper right corner of
the form and identify what it is (e.g.,
Supplementary Number N00023-90-F-
0120).

[66 FR 36289, July 31, 1991, as amended at 65
FR 14398, Mar. 16, 2000]

Procedures.

204.7003 Basic PII number.

(a) Elements of a number. The number
consists of 13 alpha-numeric characters
grouped to convey certain information.

(1) Positions 1 through 6. The first of
the six positions, in upper case letters,
identify the department/agency and of-
fice issuing the instrument.

(i) Department/agency identification:
(A) Department of the Army DA

(B) Department of the Navy.@; N
cept Marine Corps).
(C) Department of the Air Force F

(D) Defense Information Systems DCA
Agency.

27

204.7003

(E) Defense Logistics Agency ..... S

(F) Defense Threat Reduction DTRA
Agency.

(G) National Imagery and Map- NMA
ping Agency.

(H) Miscellaneous Defense Ac- MDA
tivities.

(I) Marine COrps ...c.ccveeeveevenenennnnns M

(J) Ballistic Missile Defense Or- HQ0006
ganization. and

H95001

(K) Defense Commissary Agency DECA

(L) United States Special Oper- USZA
ations Command.

(M) Defense Microelectronics Ac- DMEA

tivity.

(ii) Issuing office identification. The
remaining positions are the alpha-nu-
meric characters that identify the
issuing office. These characters are in
appendix G.

(iii) Use all six positions. If nec-
essary, enter zeros between the depart-
ment/agency identifier and the issuing
office identifier.

(2) Positions 7 through 8. The seventh
and eighth positions are the last two
digits of the fiscal year in which the
PII number was assigned.

(3) Position 9. Indicate the type of in-
strument by entering one of the fol-
lowing upper case letters in position
nine—

(i) Blanket purchase agreements—A

(ii) Invitations for bids—B

(iii) Contracts of all types except in-
definite delivery contracts, facilities
contracts, sales contracts, and con-
tracts placed with or through other
Government departments or agencies
or against contracts placed by such de-
partments or agencies outside the
DoD—C

(iv) Indefinite delivery contracts—D

(v) Facilities contracts—E

(vi) Contracting actions placed with
or through other Government depart-
ments or agencies or against contracts
placed by such departments or agencies
outside the DoD (including actions
with the National Industries for the
Blind (NIB), the National Industries for
the Severely Handicapped (NISH), and
the Federal Prison Industries
(UNICOR))—F

(vii) Basic ordering agreements—G

(viii) Agreements, including basic
agreements and loan agreements, but
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excluding blanket purchase agree-
ments, basic ordering agreements, and
leases—H

(ix) Do not use—I

(x) Reserved—dJ

(xi) Short form research contract—K

(xii) Lease agreement—L

(xiii) Purchase orders—manual (as-
sign W when numbering capacity of M
is exhausted during the fiscal year)—M

(xiv) Notice of intent to purchase—N

(xv) Do not use—0O

(xvi) Purchase order—automated (as-
sign V when numbering capacity of P is
exhausted during a fiscal year)—P

(xvii) Request for quotation—man-
ual—Q

(xviii) Request for proposal—R

(xix) Sales contract—S

(xx) Request for quotation—auto-
mated (assign U when numbering ca-
pacity of T is exhausted during a fiscal
year)—T

48 CFR Ch. 2 (10-1-02 Edition)

(xxi) See T—U
(xxii) See P—V
(xxiii) See M—W

(xxiv) Reserved for departmental
use—X

(xxv) Imprest fund—Y

(xxvi) Reserved for departmental
use—2z

(4) Position 10 through 13. Enter the
serial number of the instrument in
these positions. A separate series of se-
rial numbers may be used for any type
of instrument listed in paragraph (a)(3)
of this section. Activities shall assign
such series of PII numbers sequen-
tially. An activity may reserve blocks
of numbers or alpha-numeric numbers
for use by its various components.

(b) Illustration of PII number. The fol-
lowing illustrates a properly config-
ured PII number—

[NOOO62| [90f IC] [0001]

Position Contents

1-6 Identification of
department/agency office

7-8 Last two digits of the
fiscal year in which
the PII number is
assigned

9 Type of instrument

10-13 Four position serial

number

[56 FR 36289, July 31, 1991, as amended at 56 FR 67212, Dec. 30, 1991; 59 FR 27668, May 27, 1994;
60 FR 61592, Nov. 30, 1995; 61 FR 50451, Sept. 26, 1996; 62 FR 34121, June 24, 1997; 64 FR 51075,
Sept. 21, 1999; 65 FR 14398, Mar. 16, 2000; 65 FR 39704, June 27, 2000]

204.7004 Supplementary PII numbers.

(a) Uses of the supplementary number.
Use supplementary numbers with the
basic PII number, to identify—

(1) Amendments to solicitations;

(2) Modifications to contracts and
agreements, including provisioned item
orders; and

(3) Calls or orders under contracts,
basic ordering agreements, or blanket
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purchase agreements, issued by the
contracting office or by a DoD activity
other than the contracting office, in-
cluding DoD orders against Federal
supply schedules.

(b) Amendments to solicitations. Num-
ber amendments to solicitations se-
quentially using a four position nu-
meric serial number added to the basic
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PII number and beginning with 0001,
e.g., N00062-91-R-1234-0001.

(c) Modifications to contracts and
agreements. (1) Number modifications to
contracts and agreements using a six
position alpha-numeric added to the
basic PII number.

(2) Position 1. Identify the office
issuing the modification—

(i) Contract administration office—A

(ii) Contracting office—P

(3) Positions 2 through 3. These are the
first two digits in a serial number.
They may be either alpha or numeric.
Use the letters K, L, M, N, P, Q, S, T,
U, V, W, X, Y, or Z only in the second
position and only in the following cir-
cumstances—

(i) Use K, L, M, N, P, and Q in the
second position only if the modifica-
tion is issued by the Air Force and is a
provisioned item order.

(ii) Use S, and only S, in the second
position to identify modifications
issued to provide initial or amended
shipping instructions when—

(A) The contract has either FOB ori-
gin or destination delivery terms; and

(B) The price changes.

(iii) Use T, U, V, W, X, or Y, and only
those characters, in the second posi-
tion to identify modifications issued to
provide initial or amended shipping in-
structions when—

(A) The contract has FOB origin de-
livery terms; and

(B) The price does not change.

(iv) Only use Z in the second position
to identify a modification which defini-
tizes a letter contract.

(4) Positions 4 through 6. These posi-
tions are always numeric. Use a sepa-
rate series of serial numbers for each
type of modification listed in para-
graph (c¢)(3) of this section. Examples of
proper numbering for positions 2-6 (the
first position will be either ‘A’ or
“P”’) are as follows:

Provisioned items
order (reserved
for exclusive use
by the Air Force
only)

Shipping instruc-

Normal modification tions

00001-99999
then
A0001-A9999
B0001-B9999 ...
andsoonto ..
HO001-H9999
then
J0001-J9999

K0001-K9999
KA001-KZ999
L0001-L9999
LA001-LZ2999
M0001-M9999
MA001-MZ999
NO001-N9999
NA001-NZ999

$0001-S9999
SA001-SZ999
T0001-T9999
TA001-TZ999
U0001-U9999
UA001-UZ999
V0001-V9999
VA001-VZ999
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Provisioned items
order (reserved
for exclusive use
by the Air Force
only)

Shipping instruc-

Normal modification tions

P0001-P9999

PA001-PZ999
Q0001-Q9999
QA001-QZ999

W0001-W9999
WA001-WZ999
X0001-X9999
XA001-XZ999
Y0001-Y9999
YA001-YZ999

RA001-RZ999.

(5) If the contract administration of-
fice is changing the contract adminis-
tration or disbursement office for the
first time and is using computer gen-
erated modifications to notify many
offices, it uses the six position supple-
mentary number ARZ999. If either of-
fice has to be changed again during the
life of the contract, the supplementary
number will be ARZ998, and on down as
needed.

(6) Each office authorized to issue
modifications shall assign the supple-
mentary identification numbers in se-
quence. Do not assign the numbers
until it has been determined that a
modification is to be issued.

(d) Delivery orders under indefinite de-
livery contracts, orders under basic order-
ing agreements, and calls under blanket
purchase agreements. (1) Calls or orders
issued by the office issuing the con-
tract or agreement. Use a four position
alpha-numeric call or order serial num-
ber added to the basic PII number.
These shall be identified by using se-
rial numbers beginning 0001 through
9999. When the numeric identifiers run
out, use alpha characters in the third
and fourth positions. Never use alpha
characters in the first and second posi-
tions.

(2) Orders placed against another ac-
tivity’s contract or agreement.

(i) If the office placing the order or
call is different from the office identi-
fied in the basic PII number, assign a
serial number to the order or call. The
first and second positions contain the
call/order code assigned to the ordering
office by appendix G. Do not use the
letters A or P in the first position. The
third and fourth positions are a two po-
sition serial number assigned by the
ordering office. The series will begin
with 01. When the numbers exceed 99,
the office will assign a uniform series
of identifiers containing alpha and/or
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numeric characters, e.g., Basic #:
N00383-91-D-0001 serial #: TUOL.

(ii) If an office is placing calls or or-
ders with NIB, NISH, or UNICOR, the
office shall identify the instrument
with a 13 position supplementary PII
number using an F in the 9th position.
Modifications to these calls or orders
shall be numbered in accordance with
paragraph (c) of this section, e.g.,
Order #: DLLA100-91-F-0001 modification
#: A00001.

(e) Modifications to calls or orders. Use
a two position alpha-numeric suffix,
known as a call or order modification
indicator, to identify a modification to
a call or order.

(1) Modifications to a call or order
issued by a purchasing office begin
with 01, 02, and so on through 99, then
Bl through B9, BA through BZ, C1
through C9, and so on through ZZ.

(2) Modifications to a call or order
issued by a contract administration of-
fice begin with 1A, 1B, and so on
through 97, followed by Al, A2, and so
on to A9, then AA, AB, and so on
through AZ.

Subpart 204.7 1—Uniform Contract
Line Item Numbering System

204.7100 Scope.

This subpart prescribes policies and
procedures for assigning contract line
item numbers.

204.7101 Definitions.

Accounting  classification  reference
number (ACRN) means a two position
alpha or alpha/numeric control code
used as a method of relating the ac-
counting classification citation to de-
tailed line item information contained
in the schedule.

Attachment means any documenta-
tion, appended to a contract or incor-
porated by reference, which does not
establish a requirement for
deliverables.

Definitizced item, as used in this sub-
part, means an item for which a firm
price has been established in the basic
contract or by modification.

Exhibit means a document, referred
to in a contract, which is attached and
establishes requirements for
deliverables. The term shall not be
used to refer to any other kind of at-
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tachment to a contract. The DD Form
1423, Contract Data Requirements List,
is always an exhibit, rather than an at-
tachment.

Nonseverable deliverable, as used in
this subpart, means a deliverable item
that is a single end product or under-
taking, entire in nature, that cannot
be feasibly subdivided into discrete ele-
ments or phases without losing its
identity.

Undefiniticed item, as used in this sub-
part, means an item for which a price
has not been established in the basic
contract or by modification.

[56 FR 36289, July 31, 1991, as amended at 60
FR 34468, July 3, 1995]

204.7102

(a) The numbering procedures of this
subpart shall apply to all—

(1) Solicitations;

(2) Solicitation line and subline item
numbers, if practicable;

(3) Contracts as defined in FAR Sub-
part 2.1;

(4) Contract line and subline item
numbers;

(56) Exhibits;

(6) Exhibit line and subline items;
and

(7) Any other document expected to
become part of the contract.

(b) The numbering procedures are
mandatory for all contracts where sep-
arate contract line item numbers are
assigned, unless—

(1) There are no postaward contract
administration functions that the con-
tracting officer will assign to an office
listed in the Federal Directory of Con-
tract Administration Services Compo-
nents;

(2) The contract is an indefinite de-
livery type for petroleum products
against which posts, camps, and sta-
tions issue delivery orders for products
to be consumed by them; or

(3) The contract is a communications
service authorization issued by the De-
fense Information Systems Agency’s
Defense Information Technology Con-
tracting Organization.

Policy.

[66 FR 36289, July 31, 1991, as amended at 56
FR 67212, Dec. 30, 1991; 60 FR 34468, July 3,
1995; 64 FR 61028, Nov. 9, 1999]
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204.7103 Contract line items.

204.7103-1 Criteria for establishing.

Contracts shall identify the items or
services to be acquired as separate con-
tract line items unless it is not feasible
to do so.

(a) Contract line items shall have all
four of the following characteristics;
however, there are exceptions within
the characteristics, which may make
establishing a separate contract line
item appropriate even though one of
the characteristics appears to be miss-
ing—

(1) Single unit price. The item shall
have a single unit price or a single
total price, except—

(i) If the item is not separately priced
(NSP) but the price is included in the
unit price of another contract line
item, enter NSP instead of the unit
price;

(ii) When there are associated subline
items, established for other than infor-
mational reasons, and those subline
items are priced in accordance with
204.7104;

(iii) When the items or services are
being acquired on a cost-reimburse-
ment contract;

(iv) When the contract is for mainte-
nance and repair services (e.g., a labor
hour contract) and firm prices have
been established for elements of the
total price of an item but the actual
number and quantity of the elements
are not known until performance. The
contracting officer may structure these
contracts to reflect a firm or estimated
total amount for each line item;

(v) When the contract line item is es-
tablished to refer to an exhibit or an
attachment (if management needs dic-
tate that a unit price be entered, the
price shall be set forth in the item de-
scription block and enclosed in paren-
theses); or

(vi) When the contract is an indefi-
nite delivery type contract and pro-
vides that the price of an item shall be
determined at the time a delivery
order is placed and the price is influ-
enced by such factors as the quantity
ordered (e.g., 10-99 @ $1.00, 100-249 @
$.98, 250+ @ $.95), the destination, the
FOB point, or the type of packaging re-
quired.
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(2) Separately identifiable. A contract
line item must be identified separately
from any other items or services on the
contract.

(i) Supplies are separately identifi-
able if they have no more than one—

(A) National stock number (NSN);

(B) Item description; or

(C) Manufacturer’s part number.

(ii) Services are separately identifi-
able if they have no more than one—

(A) Scope of work; or

(B) Description of services.

(iii) This requirement does not apply
if there are associated subline items,
established for other than informa-
tional reasons, and those subline items
include the actual detailed identifica-
tion in accordance with 204.7104. Where
this exception applies, use a general
narrative description instead of the
contract item description.

(3) Separate delivery schedule. Each
contract line item or service shall have
its own delivery schedule, period of
performance, or completion date ex-
pressly stated (‘‘as required” con-
stitutes an expressly stated delivery
term).

(i) The fact that there is more than
one delivery date, destination, per-
formance date, or performance point
may be a determining factor in the de-
cision as to whether to establish more
than one contract line item.

(ii) If a contract line item has more
than one destination or delivery date,
the contracting officer may create in-
dividual contract line items for the dif-
ferent destinations or delivery dates,
or may specify the different delivery
dates for the units by destination in
the delivery schedule.

(4) Single accounting classification cita-
tion. (i) Each contract line item shall
reference a single accounting classi-
fication citation except as provided in
paragraph (a)(4)(ii) of this subsection.

(ii) The use of multiple accounting
classification citations for a contract
line item is authorized in the following
situations:

(A) A single, nonseverable deliverable
to be paid for with R&D or other funds
properly incrementally obligated over
several fiscal years in accordance with
DoD policy;
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(B) A single, nonseverable deliverable
to be paid for with different authoriza-
tions or appropriations, such as in the
acquisition of a satellite or the modi-
fication of production tooling used to
produce items being acquired by sev-
eral activities; or

(C) A modification to an existing con-
tract line item for a nonseverable de-
liverable that results in the delivery of
a modified item(s) where the item(s)
and modification are to be paid for
with different accounting classification
citations.

(iii) When the use of multiple ac-
counting classification citations is au-
thorized for a single contract line item,
establish informational subline items
for each accounting classification cita-
tion in accordance with 204.7104-1(a).

(b) Exhibits may be used as an alter-
native to putting a long list of contract
line items in the schedule. If exhibits
are used, create a contract line item
citing the exhibit’s identifier. See
204.7105(a).

(c) If the contract involves a test
model or a first article which must be
approved, establish a separate contract
line item or subline item for each item
of supply or service which must be ap-
proved. If the test model or first article
consists of a 1ot composed of a mixture
of items, a single line item or subline
item may be used for the lot.

(d) If a supply or service involves an-
cillary functions, like packaging and
handling, transportation, payment of
state or local taxes, or use of reusable
containers, and these functions are
normally performed by the contractor
and the contractor is normally entitled
to reimbursement for performing these
functions, do not establish a separate
contract line item solely to account for
these functions. However, do identify
the functions in the contract schedule.
If the offeror separately prices these
functions, contracting officers may es-
tablish separate contract line items for
the functions; however, the separate
line items must conform to the re-
quirements of paragraph (a) of this sub-
section.

[66 FR 36289, July 31, 1991, as amended at 60
FR 34468, July 3, 1995; 60 FR 43191, Aug. 18,
1995]
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204.7103-2 Numbering procedures.

(a) Contract line items shall consist
of four numeric digits 0001 through
9999. Do not use numbers beyond 9999.
Within a given contract, the item num-
bers shall be sequential but need not be
consecutive.

(b) The contract line item number
shall be the same as the solicitation
line item number unless there is a
valid reason for using different num-
bers.

(c) Once a contract line item number
has been assigned, it shall not be as-
signed to another, different, contract
line item in the same contract.

204.7104 Contract subline items.

204.7104-1 Criteria for establishing.

Contract subline items provide flexi-
bility to further identify elements
within a contract line item for track-
ing performance or simplifying admin-
istration. There are only two kinds of
subline items: those which are informa-
tional in nature and those which con-
sist of more than one item that re-
quires separate identification.

(a) Informational subline items. (1) This
type of subline item identifies informa-
tion that relates directly to the con-
tract line item and is an integral part
of it (e.g., parts of an assembly or parts
of a kit). These subline items shall not
be scheduled separately for delivery,
identified separately for shipment or
performance, or priced separately for
payment purposes.

(2) The informational subline item
may include quantities, prices, or
amounts, if necessary to satisfy man-
agement requirements. However, these
elements shall be included within the
item description in the supplies/serv-
ices column and enclosed in paren-
theses to prevent confusing them with
quantities, prices, or amounts that
have contractual significance. Do not
enter these elements in the quantity
and price columns.

(3) Informational subline items shall
be used to identify each accounting
classification citation assigned to a
single contract line item number when
use of multiple citations is authorized
(see 204.7103-1(a)(4)(ii)).

(b) Separately identified subline items.
(1) Subline items will be used instead
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of contract line items to facilitate pay-
ment, delivery tracking, contract funds
accounting, or other management pur-
poses. Such subline items shall be used
when items bought under one contract
line item number—

(i) Are to be paid for from more than
one accounting classification. A
subline item shall be established for
the quantity associated with the single
accounting classification citation. Es-
tablish a line item rather than a
subline item if it is likely that a
subline item may be assigned addi-
tional accounting classification cita-
tions at a later date. Identify the fund-
ing as described in 204.7104-1(a)(3);

(ii) Are to be packaged in different
sizes, each represented by its own NSN;

(iii) Have collateral costs, such as
packaging costs, but those costs are
not a part of the unit price of the con-
tract line item;

(iv) Have different delivery dates or
destinations or requisitions, or a com-
bination of the three; or

(v) Identify parts of an assembly or
kit which—

(A) Have to be separately identified
at the time of shipment or perform-
ance; and

(B) Are separately priced.

(2) Each separately identified con-
tract subline item shall have its own—

(i) Delivery schedule, period of per-
formance, or completion date;

(ii) Unit price or single total price or
amount (not separately priced (NSP) is
acceptable as an entry for price or
amount if the price is included in an-
other subline item or a different con-
tract line item). This requirement does
not apply—

(A) If the subline item was created to
refer to an exhibit or an attachment. If
management needs dictate that a unit
price be entered, the price shall be set
forth in the item description block of
the schedule and enclosed in paren-
theses; or

(B) In the case of indefinite delivery
contracts described at 204.7103-
1(a)(1)(vi).

(iii) Identification (e.g., NSN, item
description, manufacturer’s part num-
ber, scope of work, description of serv-
ices).

(3) Unit prices and extended amounts.
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(i) The unit price and total amount
for all subline items may be entered at
the contract line item number level if
the unit price for the subline items is
identical. If there is any variation, the
subline item unit prices shall be en-
tered at the subline item level only.

(ii) The unit price and extended
amounts may be entered at the subline
items level.

(iii) The two methods in paragraphs
(b)(3) (i) and (ii) of this subsection shall
not be combined in a contract line
item.

(iv) When the price for items not sep-
arately priced is included in the price
of another subline item or contract
line item, it may be necessary to with-
hold payment on the priced subline
item until all the related subline items
that are not separately priced have
been delivered. In those cases, use the
clause at 252.204-7002, Payment for
Subline Items Not Separately Priced.

[66 FR 36289, July 31, 1991, as amended at 60
FR 34468, July 3, 1995]

204.7104-2 Numbering procedures.

(a) Number subline items by adding
either two numeric characters or two
alpha characters to the basic contract
line item number.

(1) Information subline item numbers.
Use numeric characters only for infor-
mation subline items, running 01
through 99. Do not use spaces or special
characters to separate the subline item
number from the contract line item
number that is its root. For example, if
the contract line item number is 0001,
the first three subline items would be
000101, 000102, and 000103. Do not use a
designation more than once within a
contract line item.

(2) Separately identified subline items.
Use alpha characters only for sepa-
rately identified subline items, running
AA through ZZ. Do not use spaces or
special characters to separate the
subline item number from the contract
line item number that is its root. For
example, if the contract line item num-
ber is 0001, the first three subline items
would be 0001AA, 0001AB, and 0001AC.

(i) Do not use the letters I or O as
alpha characters.

(ii) Use all 24 available alpha char-
acters in the second position before se-
lecting a different alpha character for
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the first position. For example, AA,
AB, AC, through AZ before beginning
BA, BB, and BC.

(b) Within a given contract line item,
the subline item numbers shall be se-
quential but need not be consecutive.

(c) Exhibits may be used as an alter-
native to setting forth in the schedule
a long list of contract subline items. If
exhibits are used, create a contract
subline item citing the exhibit’s identi-
fier. See 204.7105.

(d) If a contract line item involves
ancillary functions, like packaging and
handling, transportation, payment of
state or local taxes, or use of reusable
containers, and these functions are
normally performed by the contractor
and the contractor is normally entitled
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to reimbursement for performing these
functions, do not establish a separate
subline item solely to account for these
functions. However, do identify the
functions in the contract schedule. If
offeror separately prices these func-
tions, then contracting officers may es-
tablish separate subline items for the
functions; however, the separate
subline items must conform to the re-
quirements of 204.7104-1.

(e) The following examples illustrate
subline items numbering—

(1) Subline items structured to iden-
tify destinations for identical items,
identically priced (delivery schedule
shall be established for each subline
item, not the contract line item).

Item No. Supplies/service Quantity Unit Unit price Amount

0001 NSN 1615-00-591-6620 Shim, Aluminum Alloy, APbl, | oo | | e | e
Rotor,  Helicopter PRON  A1-9-63821-M1-M1
ACRN:AA.

0001AA A3168R-9030-4025 A2537M IPD: 2 RDD: 334 PROJ: 10 | EA $100.00 |  $1,000.00
501.

0001AB A3168R-9030-4026 A51AXBM IPD: 2 RDD: 325 PROJ: 10 | EA $100.00 |  $1,000.00
502.

0001AC A3168R-9030-4027 A67KBCM IPD: 2 RDD: 349 PROJ: 15 | EA $100.00 |  $1,500.00
503.
(2) Subline items structured to iden- ule shall be established for each
tify destinations for identical items, subline item, not the contract line
not identically priced (delivery sched- item).
Item No. Supplies/service Quantity Unit Unit price Amount
0001 NSN 1615-00-591-6620 Shim, Aluminum Alloy, APbl, | oo | | e | e
Rotor,  Helicopter PRON  A1-9-63821-M1-M1
ACRN:AA.

0001AA A3168R-9030-4025 A2537M IPD: 2 RDD: 334 PROJ: 10 | EA $100.00 |  $1,000.00
501.

0001AB A3168R-9030-4026 A51AXBM IPD: 2 RDD: 325 PROJ: 20 | EA $99.00 |  $1,980.00
502.

0001AC A3168R-9030-4027 A67KBCM IPD: 2 RDD: 349 PROJ: 30 | EA $98.00 |  $2,940.09
503.

Note: Difference in prices for identical items is due to separate destinations for FOB destination delivery.

(3) Subline items structured to iden-
tify different sizes of an item that are
identically priced (delivery schedule

shall be established for each subline
item, not the contract line item).

Item No. Supplies/service Quantity Unit Unit price Amount
0013 Boots Insulated, Cold Weather White, Type Il, Class 1 ... | ...cccoevennnne. PR $38.35 | $13,422.50
0013AA 8430-00-655-5541 Size 5N ... 50 R
0013AB 8430-00-655-5544 Size 8N 70
0013AC 8430-00-655-5551 Size 9N 30
0013AD 8430-00-655-5535 Size 9R ... 200

Note: Unit price and total amount shown at line item level rather than at subline item level.
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(4) Subline items structured to iden- ule shall be established for each
tify different sizes of an item that are subline item, not the contract line
not identically priced (delivery sched- item).

Item No. Supplies/service Quantity Unit Unit price Amount

0002 Body Armor Ground Troops Variable Type Small Arms, | .o | | i | e
Fragmentation Protective Nylon Felt Vest, Front and
Back Plates, Ceramic Plate, Type I.

0002AA First Article ..o 1|LO NSP | s
0002AB 8470-00-141-0935, Medium Regular 1936 | SE $331.77 | $642,306.72
0002AC 8470-00-141-0936, Large Regular ... 625 | SE 355.77 | 222,356.25
0002AD 8470-00-141-0937, Medium Long 1237 | SE 346.77 | 428,954.49
0002AE 8470-00-141-0938, Large Long 804 | SE 365.77 | 294,079.08

(5) Subline items structured to pro- established for the subline item identi-
vide the capability for relating subor- fying the contractor’s product and for
dinate separately priced packaging the subline item identifying packaging.
costs to the overall contract line item. No schedule will be established for the
(Separate delivery schedules shall be contract line item.)

Item No. Supplies/service Quantity Unit Unit price Amount

0001 6105-00-635-6568 50380

Ref No 63504-WZ Armature

0001AA 6105-00-635-6568 50380 2| Ea i $2,895.87 $5,791.74

Ref No 63504-WZ Armature Motor
ACRN:AA

0001AB Packaging ACRN:AA ............ccccvvnee. 2| Ea e $289.58 $579.16

(6) Subline items structured to iden- schedule shall be established for each
tify different accounting classifica- subline item, not the contract line
tions for identical items (delivery item).

AJ: 17X150518350315069100000192B000000000000000000
AK: 17X150518370317569100000192B000000000000000000
AL: 17X150519350314369100000192B000000000000000000

Item no. Supplies/service Quantity Unit Unit price Amount
0002 Pulse Decoder, KY=312/A5Q—19 ......cccoriririvmieneniniieins | rerreneenennennns EA $3,037.40
0002AA Pulse Decoder, KY-312/A5Q-19 ACRN: AJ .. 2 6,074.80
0002AB Pulse Decoder, K1Y-312/A5Q-19 ACRN: AK 6 18,224.40
0002AC Pulse Decoder, KY-312/A5Q-19 ACRN: AL . 2 $6,074.80

Note: Unit price may be shown at line item level and total amounts shown at subline item level.

(7) Informational subline items es- ing classification citations assigned to
tablished to identify multiple account- a single contract line item.

Item No. Supplies/service Quantity Unit Unit price Amount

0001 AIr VENICIE ..o 1|Ea $6,700,000 | $6,700,000

000101 ACRN:AA $3,300,000
000102 ACRN:AB $2,000,000
000103 ACRN:AC $1,400,000

(8) Subline items structured to iden- for each identified part at the subline
tify parts of an assembly (delivery item level, not for the assembly at the
schedule and price shall be established contract line item level).
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Item no. Supplies/service Quantity Unit Unit price Amount
0003 Automatic Degausing System Consisting 0f: (2 €8 @ | «occcovvvvvvcnees || e | e
$52,061; $104,122 total).
0003AA SWItChDOAI ... 2| EA $52,061.00 | $104,122.00
0003AB Remote Control Panel ...........ccccovviiiiiiiiiiiciciccis 2| EA NSP | ...
0003AC Power Supply (M Coil) SSM Type 145 Amps, 220 V DC) 2 | EA NSP
0003AF Power Supply (A Coil) SSM Type (118 Amps, 220 V 2| EA NSP
DC).

(9) Subline items structured to iden-
tify parts of a kit (delivery schedule
and price shall be established for each

identified part at the subline item
level, not for the kit at the contract
line item level).

Item no. Supplies/service Quantity Unit Unit price Amount
0031 Conversion Kit to Convert Torpedo MK 45 Mod 0 10 TOr- | coocovvvvvcnceee | | eeeviniieis | e
pedo MK 45 Mod 1, (50 Kt @ $10,868.52; $543,426
total).
0031AA Integrator Assy LD 620106 50 | EA $10,868.52 | $543,426.00
0031AB Pulse Generator Assy LD 587569 50 | EA NSP | ...
0031AC Drive Shaft Assy LD 587559 ....... 50 | EA NSP
0031BF Actual Panel Assy LD 542924 50 | EA NSP

Note: In this example, the prices of subline items 0031AB through 0031BF are included in the Integrator Assembly.

[566 FR 36289, July 31, 1991, as amended at 60
FR 34468, July 3, 1995]

204.7105 Contract exhibits and attach-
ments.

(a) Use of exhibits. (1) Exhibits may be
used instead of putting a long list of
contract line items or subline items in
the contract schedule. Exhibits are
particularly useful in buying spare
parts.

(2) When using exhibits, establish a
contract line or subline item and refer
to the exhibit.

(3) Identify exhibits individually.

(4) BEach exhibit shall apply to only
one contract line item or subline item,
except—

(i) One exhibit may apply to one or
more option line item(s) when the data
required under the exhibits is identical
in all respects except the period during
which the option is to be exercised; and

(ii) An exhibit may apply to more
than one contract line item if the ex-
hibit is not separately priced and the
exhibit deliverable is identical for all
applicable contract line items.

(5) More than one exhibit may apply
to a single contract line item.

(6) Data items on a DD Form 1423,
Contract Data Requirements List, may
be either separately priced or not sepa-
rately priced.

(1) Separately priced. When data are
separately priced, enter the price in
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only one place in the contract: in ei-
ther Section B of the contract schedule
or on the DD Form 1423. Whichever
place, display the price there consist-
ently.

(A) Section B. If the prices are en-
tered in section B of the schedule, de-
tach Blocks 17 and 18 of the DD Form
1423 and file elsewhere in the contract
file. If the prices are entered on the DD
Form 1423, do not detach Blocks 17 and
18 of the DD Form 1423.

(B) DD Form 1423. If the prices are
entered on the DD Form 1423, the price
of all separately priced deliverable
data items attributable to a line item
shall be totalled and included, for in-
formation purposes, in parentheses,
below the supplies services for that line
item, in section B of the schedule.

(ii) NSP. Include prices in a priced
contract line item or subline item. De-
tach Blocks 17 and 18 of the DD Form
1423 and retain them elsewhere as re-
quired.

(7) The contracting officer may ap-
pend attachments to exhibits, as long
as the attachment does not identify a
deliverable requirement which has not
been established by a contract or ex-
hibit line or subline item.

(b) Numbering exhibits and attach-
ments. (1) Use alpha characters to iden-
tify exhibits. The alpha characters
shall be either single or double capital
letters. Do not use the letters I or O.
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(2) Exhibit identifiers need not be ei-
ther consecutive or sequential.

(3) Once an identifier has been as-
signed to an exhibit, do not use it on
another exhibit in the same contract.

(4) The identifier shall always appear
in the first or first and second posi-
tions of all applicable exhibit line item
numbers.

(5) If the exhibit has more than one
page, cite the procurement instrument
identification number, exhibit identi-
fier, and applicable contract line or
subline item number on each page.

(6) Use numbers to identify attach-
ments.

(c) Numbering exhibit line items and
subline items—(1) Criteria for estab-
lishing. The criteria for establishing ex-
hibit line items and subline items is
the same as those for establishing con-
tract line items and subline items (see
204.7103 and 204.7104, respectively).

(2) Procedures for numbering. (i) Num-
ber items in an exhibit in a manner
similar to contract line items and
subline items.

(ii) Number line items using a four
position number.

(A) The first position or the first and
second position contain the exhibit
identifier.

(B) The third and fourth positions
contain the alpha or numeric character
serial numbers assigned to the line
item.

(iii) Assign alpha or numeric char-
acters to the line item on the basis of
the same criteria outlined in contract
subline items at 204.7104.

(iv) Exhibit line item numbers shall
be sequential within the exhibit.

(38) Examples—(i) Two position serial
number for double letter exhibit identifier.

Cun]#:zt'i‘t':m’\éo‘ of Serial number sequence
1-33 ... 01 thru 09, then OA thru OZ, then
34-67 .. 10 thru 19, then 1A thru 1Z, then
68-101 ... 20 thru 29, then 2A thru 2Z, then
102-135 . 30 thru 39, then 3A thru 3Z, then
136-169 . 40 thru 49, then 4A thru 4Z, then
170-203 . 50 thru 59, then 5A thru 5Z, then
204-237 . 60 thru 69, then 6A thru 6Z, then
238-271 . 70 thru 79, then 7A thru 7Z, then
272-305 . 80 thru 89, then 8A thru 8Z, then
306-339 . 90 thru 99, then 9A thru 9Z, then
340-373 . AO thru A9, then AA thru AZ, then
374-407 . BO thru B9, then BA thru BZ, then
408-441 . CO thru C9, then CA thru CZ, then
442-475 . DO thru D9, then DA thru DZ, then
476-509 . EO thru E9, then EA thru EZ, then
510-543 . FO thru F9, then FA thru FZ, then
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Cumulative No. of Serial number sequence

line items

544-577 ... GO thru G9, then GA thru GZ, then
578-611 HO thru H9, then HA thru HZ, then
612-645 JO thru J9, then JA thru JZ, then
646-679 KO thru K9, then KA thru KZ, then
680-713 LO thru L9, then LA thru LZ, then
714-747 ... MO thru M9, then MA thru MZ, then
748-781 ... NO thru N9, then NA thru NZ, then
782-815 PO thru P9, then PA thru PZ, then

816-849 ... QO thru Q9, then QA thru QZ, then
850-883 ... RO thru R9, then RA thru RZ, then
884-917 SO thru S9, then SA thru SZ, then
918-951 TO thru T9, then TA thru TZ, then

952-985 U0 thru U9, then UA thru UZ, then
986-1019 . VO thru V9, then VA thru VZ, then

1020-1053 WO thru W9, then WA thru WZ, then

1054-1087 .. X0 thru X9, then XA thru XZ, then
1088-1121 .. YO thru Y9, then YA thru YZ, then
1122-1155 .. Z0 thru Z9, then ZA thru ZZ

(ii) Three position numbers.

Cumulative No. of

line items Serial number sequence

(i) Three position
numbers.

001 thru 009, then 00A thru 00Z, then

34-67 010 thru 019, then 01A thru 101Z, then
68-101 . 020 thru 029, then 02A thru 02Z, then
102-135 030 thru 039, then 03A thru 03Z and so
136-305 on to

306-339 ... 090 thru 099, then 09A thru 09Z, then
340-373 ... 0AO thru 0A9, then OAA thru 0AZ, then
374-407 0BO thru 0B9, then 0BB thru 0BZ, then
408-441 ... 0CO thru 0C9, then O0CA thru 0CZ, and
442-1121 ... so on to

1122-1155 0Z0 thru 0Z9, then 0ZA thru 0ZZ, then
1156-1189 .. 100 thru 109, then 10A thru 10Z, then
1190-1223 .. 110 thru 119, then 11A thru 11Z, then
1224-1257 .. 120 thru 129, then 12A thru 12Z, and
1258-1461 .. so on to

1462-1495 .. 190 thru 199, then 19A thru 19Z, then
1496-1529 .. 1A0 thru 1A9, then 1AA thru 1AZ, then
1530-1563 .. 1BO thru 1B9, then 1BA thru 1BZ, and
1564-2277 .. so on to

2278-2311 .. 1Z0 thru 1Z9, then 1ZA thru 1ZB, then
2312-2345 .. 200 thru 109, then 10A thru 10Z, then
2346-2379 .. 210 thru 219, then 21A thru 21Z, then
2380-2413 .. 220 thru 229, then 22A thru 227, and
2414-2617 .. so on to

2618-2651 .. 290 thru 299, then 29A thru 29Z, then
2652-2685 .. 2A0 thru 2A9, then 2AA thru 2AZ, then
2686-2719 .. 2B0 thru 2B9, then 2BA thru 2BZ, and
2720-3433 .. so on to

3434-3467 .. 2Z0 thru 2Z9, then 2ZA thru 2ZZ, then
3468-3501 300 thru 309, then 30Z thru 30Z, and
3502-10403 so on to

10404-10437 .
10438-10471 .
10472-10709 .
10710-10743 .
10744-10777 ......
10778-10811 ......
10812-11525 .
11526-11559 ......

900 thru 909, then 90A thru 90Z, then
910 thru 919, then 91A thru 917, and
so on to

990 thru 999, then 99A thru 99Z, then
9A0 thru 9A9, then 9AA thru 9AZ, then
9BO0 thru 9B9, then 9BA thru 9BZ, and
so on to

970 thru 929, then 9ZA thru 92z

204.7106 Contract modifications.

(a) If new items are added, assign new
contract line or subline item numbers
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or exhibit line item numbers, in ac-
cordance with the procedures estab-
lished at 204.7103, 204.7104, and 204.7105.

(b) Modifications to existing contract
line items or exhibit line items. (1) If
the modification relates to existing
contract line items or exhibit line
items, the modification shall refer to
those item numbers.

(2) If the contracting officer decides
to assign new identifications to exist-
ing contract or exhibit line items, the
following rules apply—

(1) Definiticed and undefinitized items.
(A) The original line item or subline
item number may be used if the modi-
fication applies to the total quantity of
the original line item or subline.

(B) The original line item or subline
item number may be used if the modi-
fication makes only minor changes in
the specifications of some of the items
ordered on the original line item or
subline item and the resulting changes
in unit price can be averaged to provide
a new single unit price for the total
quantity. If the changes in the speci-
fications make the item significantly
distinguishable from the original item
or the resulting changes in unit price
cannot be averaged, create a new line
item.

(C) If the modification affects only a
partial quantity of an existing contract
or exhibit line item or subline item and
the change does not involve either the
delivery date or the ship-to/mark-for
data, the original contract or exhibit
line item or subline item number shall
remain with the unchanged quantity.
Assign the changed quantity the next
available number.

(ii) Undefinitized items. In addition to
the rules in paragraph (b)(2)(i), the fol-

lowing additional rules apply to
undefinitized items—
(A) If the modification is

undefinitized and increases the quan-
tity of an existing definitized item, as-
sign the undefinitized quantity the
next available number.

(B) If the modification increases the
quantity of an existing undefinitized
item, the original contract or exhibit
line item or subline item may be used
if the unit price for the new quantity is
expected to be the same as the price for
the original quantity. If the unit prices
of the two quantities will be different,
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assign the new quantity the next avail-
able number.

(C) If the modification both affects
only a partial quantity of the existing
contract or exhibit line or subline item
and definitizes the price for the af-
fected portion, the definitized portion
shall retain the original item number.
If there is any undefinitized portion of
the item, assign it the next available
number. However, if the modification
definitizes the price for the whole
quantity of the line item, and price im-
pact of the changed work can be appor-
tioned equally over the whole to arrive
at a new unit price, the quantity with
the changes can be added into the
quantity of the existing item.

(D) If the modification affects only a
partial quantity of an existing contract
or exhibit line or subline item but does
not change the delivery schedule or de-
finitize price, the unchanged portion
shall retain the original contract or ex-
hibit line or subline item number. As-
sign the changed portion the next
available number.

204.7107 Contract accounting classi-
fication reference number (ACRN).

(a) When a contract contains more
than one accounting classification ci-
tation, contracting offices shall use
ACRNSs. Assigning the ACRNs is the re-
sponsibility of the contracting office
issuing the contract, basic ordering
agreement, or blanket purchase agree-
ment. This authority shall not be dele-
gated. If more than one office will use
the contract (e.g., ordering officers,
other contracting officers), the con-
tract must contain instructions for as-
signing ACRNSs.

(b) ACRNs are used to process certain
contract data through the Military
Standard Contract Administration
Procedures (MILSCAP) system. The
MILSCAP system uses the ACRN to re-
late certain contract administration
records to the accounting classifica-
tion citation used to obligate funds on
the contract. Among these records are
the accounting classification trailer
record, the supplies schedules data
record, and the services line item data
record. ACRNs are also used to asso-
ciate the various record formats of the
contract payment notice as described
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in chapter 9 of the MILSCAP Manual,
DoD 4000.25-5—M.

(c) Procedures for establishing ACRNSs.
ACRNSs consist of a two position alpha
or alpha/numeric code assigned to each
discrete accounting classification cita-
tion within each contract. ACRNs shall
be established in accordance with the
following guidelines:

(1) Do not use the letters I and O.

(2) In no case shall an ACRN apply to
more than one accounting classifica-
tion citation, nor shall more than one
ACRN be assigned to one accounting
classification citation.

(d) Using the ACRN in the contract. (1)
Show the ACRN as a detached prefix to
the accounting classification citation
in the accounting and appropriation
data block or, if there are too many ac-
counting classification citations to fit
reasonably in that block, in section G
(Contract Administration Data).

(2) ACRNs need not prefix accounting
classification citations if the account-
ing classification citations are present
in the contract only for the transpor-
tation officer to cite to Government
bills of lading.

(3) If the contracting officer is mak-
ing a modification to a contract and
using the same accounting classifica-
tion citations, which have had ACRNs
assigned to them, the modification
need cite only the ACRNs in the ac-
counting and appropriations data block
or on the continuation sheets.

(e) Showing the ACRN in the contract.
If there is more than one ACRN in a
contract, all the ACRNs will appear in
several places in the schedule (e.g.,
ACRN:AA).

(1) Ship-to/mark-for block. Show the
ACRN beside the identity code of each
activity in the ship-to/mark-for block
unless only one accounting classifica-
tion citation applies to a line item or
subline item. Only one ACRN may be
assigned to the same ship-to/mark-for
within the same contract line or
subline item number unless multiple
accounting classification citations
apply to a single nonseverable deliver-
able unit such that the item cannot be
related to an individual accounting
classification citation.

(2) Supplies/services column. (i) If only
one accounting classification citation
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applies to a line item or a subline item,
the ACRN may be shown in the sup-
plies/services column near the item de-
scription.

(ii) If more than one accounting clas-
sification citation applies to a single
contract line item, identify each as-
signed ACRN and the amount of associ-
ated funds using informational subline
items (see 204.7104-1(a)).

(3) Payment instructions. (i) When a
contract line item is funded by mul-
tiple accounting classification cita-
tions, the contracting officer shall pro-
vide adequate instructions in section G
(Contract Administration Data), under
the heading ‘‘Payment Instructions for
Multiple Accounting Classification Ci-
tations,” to permit the paying office to
charge the accounting classification ci-
tations assigned to that contract line
item (see 204.7104-1(a)) in a manner
that reflects the performance of work
on the contract. If additional account-
ing classification citations are subse-
quently added, the payment instruc-
tions must be modified to include the
additional accounting classification ci-
tations.

(ii) Payment instructions shall pro-
vide a methodology for the paying of-
fice to assign payments to the appro-
priate accounting classification cita-
tion(s), based on anticipated contract
work performance. The method estab-
lished should be consistent with the
reasons for the establishment of the
line items. The payment method may
be based upon a unique distribution
profile devised to reflect how the funds
represented by each of the accounting
classification citations support con-
tract performance. Payment methods
that direct that payments be made
from the earliest available fiscal year
funding sources, or that provide for
proration across accounting classifica-
tion citations assigned to the line
item, or a combination thereof, may be
used if that methodology reasonably
reflects how each of the accounting
classification citations supports con-
tract performance.

[60 FR 34469, July 3, 1995; 60 FR 43191, Aug. 18,
1995]
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Subpart 204.72—Contractor
Identification

204.7200 Scope of subpart.

This subpart prescribes uniform poli-
cies and procedures for identification
of commercial and Government enti-
ties when it is necessary to—

(a) Exchange data with another con-
tracting activity, including contract
administration activities and contract
payment activities, or comply with the
reporting requirements of subpart
204.6; or

(b) Identify contractors for the pur-
pose of developing computerized acqui-
sition systems or solicitation mailing
lists.

[64 FR 43099, Aug. 9, 1999]

204.7201 Definitions.

(a) Commercial and Government Entity
(CAGE) code means—

(1) A code assigned by the Defense
Logistics Information Service (DLIS)
to identify a commercial or Govern-
ment entity; or

(2) A code assigned by a member of
the North Atlantic Treaty Organiza-
tion (NATO) that DLIS records and
maintains in the CAGE master file.
This type of code is known as an
“NCAGE code.”

(b) Contractor identification code
means a code that the contracting of-
fice uses to identify an offeror. The
three types of contractor identification
codes are CAGE codes, Data Universal
Numbering System (DUNS) numbers,
and Taxpayer Identification Numbers
(TINs).

[64 FR 43099, Aug. 9, 1999]
204.7202 General.

204.7202-1 CAGE codes.

(a) DLIS assigns or records and main-
tains CAGE codes to identify commer-
cial and Government entities. DoD
4000.25-5-M, Military Standard Con-
tract Administration Procedures
(MILSCAP), and Volume 7 of DoD
4100.39-M, Federal Logistics Informa-
tion System (FLIS) Procedures Man-
ual, prescribe use of CAGE codes.

(b)(1) If a prospective contractor
must register in the Central Con-
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tractor Registration (CCR) database
(see subpart 204.73) and does not have a
CAGE code, DLIS will assign a CAGE
code when the prospective contractor
submits its request for registration in
the CCR database.

(2) If registration in the CCR data-
base is not required, the prospective
contractor’s CAGE code is not already
available in the contracting office, and
the prospective contractor does not re-
spond to the provision at 252.204-7001,
Commercial and Government Entity
(CAGE) Code Reporting, use the fol-
lowing procedures:

(i) To identify the prospective con-
tractor’s CAGE code, use—

(A) The monthly H-series CD ROM
that contains the H-4/H-8 CAGE master
file issued by DLIS (Their address is:
Customer Service, Federal Center, 74
Washington Avenue, North, Battle
Creek, MI 49017-3084. Their telephone
number is: toll-free 1-888-352-9333);

(B) The on-line access to the CAGE
file through the Defense Logistics In-
formation System;

(C) The on-line access to the Defense
Logistics Agency (DLA) CAGE file
through the DLA Network or dial-up
capability; or

(D) The Internet to access the CAGE
Lookup Server at http://
www.dlis.dla.mil/cageserve.htm.

(ii) If no CAGE code is identified
through use of the procedures in para-
graph (b)(2)(i) of this subsection, ask
DLIS to assign a CAGE code. Submit a
DD Form 2051, Request for Assignment
of a Commercial and Government Enti-
ty (CAGE) Code, (or electronic equiva-
lent) to the address in paragraph
(b)(2)(1)(A) of this subsection, ATTN:
DLIS-SBB. The contracting office com-
pletes Section A of the DD Form 2051,
and the contractor completes Section
B. The contracting office must verify
Section B before submitting the form.

(c) Direct questions on obtaining
computer tapes, electronic updates, or
code assignments to DLIS Customer
Service: toll-free (888) 227-2423 or (888)
3562-9333; DSN 932-4725; or commercial
(616) 961-4725.

[64 FR 43100, Aug. 9, 1999, as amended at 65
FR 63804, Oct. 25, 2000; 67 FR 49252, July 30,
2002]
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204.7202-2 DUNS numbers.

Requirements for use of DUNS num-
bers are in FAR 4.602(d) and 4.603.

[64 FR 43100, Aug. 9, 1999]

204.7202-3 TINs.

Requirements for use of TINs are in
FAR subpart 4.9.

[64 FR 43100, Aug. 9, 1999]

204.7203 Responsibilities
tracting officers.

of con-

(a) Assist offerors in obtaining the
required CAGE codes.

(b) Do not deny a potential offeror a
solicitation package because the offer-
or does not have a contractor identi-
fication code.

(c) Consider requesting a CAGE code
at the time a potential offeror is sent a
solicitation package or added to the
mailing list to ensure that a code is as-
signed in sufficient time to process the
DD Form 350, Individual Contracting
Action Report, without delay.

[64 FR 43100, Aug. 9, 1999]

204.7204 Maintenance of the CAGE
file.

(a) DLIS will accept written requests
for changes to CAGE files, other than
name changes, from the following enti-
ties:

(1) The entity identified by the code.
The entity must use company letter-
head to forward the request.

(2) The contracting office.

(3) The contract administration of-
fice.

(b) Submit requests for changes to
CAGE files on DD Form 2051, or elec-
tronic equivalent, to—Defense Logis-
tics Information Service, DLIS-SBB,
Federal Center, 74 Washington Avenue,
North, Battle Creek, MI 49017-3084.
Telephone Numbers: toll-free (888) 352—
9333, DSN 9324725, commercial (616)
961-4725. Facsimile: (616) 961-4388, 4485.

(¢c) The contracting officer respon-
sible for execution of a change-of-name
agreement (see FAR subpart 42.12)
must submit the agreement to DLIS-
SBB. If there are no current contracts,
each contracting and contract adminis-
tration office receiving notification of
changes from the commercial entity
must forward a copy of the change no-
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tice annotated with the CAGE code to
DLIS-SBB unless the change notice in-
dicates that DLIS-SBB already has
been notified.

(d) Additional guidance for maintain-
ing CAGE codes is in Volume 7 of DoD
4100.39-M, Federal Logistics Informa-
tion System (FLIS) Procedures Man-
ual.

[64 FR 43100, Aug. 9, 1999; 64 FR 46474, Aug. 25,
1999, as amended at 656 FR 63804, Oct. 25, 2000]

204.7205 Novation agreements, merg-
ers and sales of assets.

Contracting officers shall process and
execute novation agreements in ac-
cordance with FAR Subpart 42.12, No-
vation and Change-of-Name Agree-
ments. These actions are independent
of code and name assignments made as
a result of the occasion which created
the need for the novation agreement.
The maintenance activity will deter-
mine which entity(s) will retain the ex-
isting code(s) and which entities will
be assigned new codes. The contracting
officer responsible for processing the
novation agreement shall provide the
maintenance activity with the fol-
lowing information:

(a) Name(s), address(es), and code(s)
of the contractor(s) transferring the
original contractual rights and obliga-
tions (transferor).

(b) Name(s), address(es), and code(s)
(if any) of the entity who is the suc-
cessor in interest (transferee).

(c) Name(s), address(es), and code(s)
(if any) of the entity who is retaining
or receiving the rights to the technical
data.

(d) Description of the circumstances
surrounding the novation agreement
and especially the relationship of each
entity to the other.

[66 FR 36289, July 31, 1991, as amended at 66
FR 49861, Oct. 1, 2001]

204.7206 Using CAGE codes to identify
agents and brokers.

Authorized agents and brokers are
entities and, as such, may be assigned
CAGE codes for identification and
processing purposes.

(a) A single CAGE code will be as-
signed to the agent/broker establish-
ment in addition to any codes assigned
to the entities represented by the
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agent/broker, i.e., only one code will be
assigned to a specific agent/broker en-
tity regardless of the number of firms
represented by that agent/broker.

(b) Additional codes may be assigned
to an agent/broker if they meet the cri-
teria for assigning additional codes for
entities, e.g., different location.

(c) Codes will not be assigned to an
agent/broker in care of the entity being
represented or in any way infer that
the agent/broker is a separate estab-
lishment bearing the name of the enti-
ty represented by the agent/broker.

[66 FR 36289, July 31, 1991, as amended at 61
FR 51032, Sept. 30, 1996; 62 FR 48182, Sept. 15,
1997]

204.7207 Solicitation provision.

Use the provision at 252.204-7001,
Commercial and Government Entity
(CAGE) Code Reporting, in solicita-
tions when—

(a) The solicitation does not include
the clause at 252.204-7004, Required
Central Contractor Registration; and

(b) The CAGE codes for the potential
offerors are not available to the con-
tracting office.

[66 FR 47097, Sept. 11, 2001]

Subpart 204.73—Cenitral
Contractor Registration

SOURCE: 63 FR 15317, Mar. 31, 1998, unless
otherwise noted.

204.7300 Scope.

This subpart prescribes policies and
procedures for requiring contractor
registration in the DoD Central Con-
tractor Registration (CCR) database to
comply with the Debt Collection Im-
provement Act of 1996 (31 U.S.C. 3332; 31
U.S.C. 7701), and to increase visibility
of vendor sources for specific supplies
and services and their geographical lo-
cations.

204.7301 Definitions.

Central Contractor Registration (CCR)
database, Data Universal Numbering Sys-
tem (DUNS) number, Data Universal
Numbering System+4 (DUNS+4) number,
and Registered in the CCR database are
defined in the clause at 252.204-7004, Re-
quired Central Contractor Registra-
tion.
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Prospective contractors must be reg-
istered in the CCR database prior to
award of a contract, basic agreement,
basic ordering agreement, or blanket
purchase agreement, except for—

(a) Purchases paid for with a Govern-
mentwide commercial purchase card;

(b) Awards made to foreign vendors
for work performed outside the United
States;

(c) Classified contracts or purchases
(see FAR 4.401) when registration in
the CCR database, or use of CCR data,
could comprise the safeguarding of
classified information or national secu-
rity;

(d) Contracts awarded by deployed
contracting officers in the course of
military operations, including, but not
limited to, contingency operations as
defined in 10 U.S.C. 101(a)(13) or human-
itarian or peacekeeping operations as
defined in 10 U.S.C. 2302(7), or contracts
awarded by contracting officers in the
conduct of emergency operations, such
as responses to natural disasters or na-
tional or civil emergencies; and

(e) Purchases to support unusual or
compelling needs of the type described
in FAR 6.302-2.

[64 FR 43100, Aug. 9, 1999]

Policy.

204.7303 Procedures.

(a)(1) Except as provided in 204.7302,
the contracting officer must require
each offeror to provide a DUNS number
(see 204.603(2)) or, if applicable, a
DUNS+4 number, with its verbal or
written offer, regardless of the dollar
amount of the offer.

(2) Before awarding a contract, basic
agreement, basic ordering agreement,
or blanket purchase agreement, the
contracting officer must verify that
the prospective contractor is registered
in the CCR database (but see paragraph
(b) of this section). The contracting of-
ficer may verify registration using the
DUNS number or, if applicable, the
DUNS+4 number, by calling toll-free: 1-
888-227-2423, commercial: (616) 961-5757,
or DSN: 932-5757; via the Internet at
http:/www.ccr.gov; or as otherwise pro-
vided by agency procedures.

(3) The contracting officer need not
verify registration before placing an
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order or call under a DoD contract or
agreement.

(4) The contracting officer must
verify registration before placing an
order or call under a non-DoD contract
or agreement. If the contracting is not
registered, the contracting officer must
follow the procedures in paragraph (b)
of this section.

(5) As part of the annual review of
basic agreements, basic ordering agree-
ments, and blanket purchase agree-
ments, contracting officers must mod-
ify these agreements to incorporate the
clause at 252.204-7004, Required Central
Contractor Registration.

(b) If the contracting officer deter-
mines that a prospective contractor is
not registered in the CCR database and
an exception to the registration re-
quirements for the award does not
apply (see 204.7302), the contracting of-
ficer must—

(1) If the needs of the requiring activ-
ity allow for a delay, proceed to award
after the contractor is registered; or
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(2) If the needs of the requiring activ-
ity do not allow for a delay, proceed to
award to the next otherwise successful
registered offeror, provided that writ-
ten approval is obtained at one level
above the contracting officer.

(c) Agencies must protect against im-
proper disclosure of contractor CCR in-
formation.

(d) The contracting officer must, on
contractual documents transmitted to
the payment office, provide either the
Commercial and Government Entity
code or the DUNS number in accord-
ance with agency procedures.

[64 FR 43100, Aug. 9, 1999; 64 FR 46474, Aug. 25,
1999, as amended at 656 FR 14398, Mar. 16, 2000;
66 FR 55121, Nov. 1, 2001]

§204.7304 Contract clause.

Except as provided in 204.7302, use the
clause at 252.204-7004, Required Central
Contractor Registration, in solicita-
tions and contracts.

[64 FR 43101, Aug. 9, 1999]



SUBCHAPTER B—ACQUISITION PLANNING
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CONTRACT ACTIONS

Subpart 205.2—Synopses of Proposed
Contract Actions

Sec.

205.203 Publicizing and response time.

205.207 Preparation and transmittal of syn-
opses.

Subpart 205.3—Synopses of Contract
Awards

205.303 Announcement of contract awards.

Subpart 205.4—Release of Information

205.470 Contractor information to be pro-
vided cooperative agreement holders.

205.470-1 Statutory requirement.

205.470-2 Contract clause.

Subpart 205.5—Paid Advertisements

205.502 Authority.

AUTHORITY: 41 U.S.C. 421 and 48 CFR chap-
ter 1.

SOURCE: 56 FR 36302, July 31, 1991, unless
otherwise noted.

Subpart 205.2—Synopses of
Proposed Contract Actions

205.203 Publicizing and response time.

(b) Allow at least 45 days response
time when requested by a qualifying or
designated country source (as these
terms are used in part 225) and the re-
quest is consistent with the Govern-
ment’s requirement.

205.207 Preparation and transmittal of
synopses.

(d)(i) For historically black college
and university and minority institu-
tion set-asides under 226.7003, use CBD
Numbered Note 5.

(ii) For acquisitions being considered
for historically black college and uni-
versity and minority institution set-
aside, state:

This proposed contract is being considered
as a 100 percent set-aside for historically
black colleges and universities (HBCUs) and
minority institutions (MIs), as defined by
the clause at 252.226-7000 of the Defense Fed-
eral Acquisition Regulation Supplement. In-
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terested HBCUs and MIs should provide the
contracting office as early as possible, but
not later than 15 days after this notice, evi-
dence of their capability to perform the con-
tract, and a positive statement of their eligi-
bility as an HBCU or MI. If adequate re-
sponse is not received from HBCUs and MIs,
the solicitation will instead be issued, with-
out further notice, as: (indi-
cate if unrestricted, or restricted for small
business or small disadvantaged business,
etc.). Therefore, replies to this notice are
also requested from

(enter the types of firms to be solicited in
the event an HBCU or MI set-aside is not
made).”

(iii) For broad agency announcement
(BAA) (see 235.016) notices, indicate
which, if any, portion of the BAA will
be set-aside for historically black col-
leges and universities and minority in-
stitutions.

(e) For acquisitions restricted to do-
mestic sources under the authority of
FAR 6.302-3, use CBD Numbered Note
13.

[66 FR 36302, July 31, 1991, as amended at 63
FR 41973, Aug. 6, 1998]

Subpart 205.3—Synopses of
Contract Awards

205.303 Announcement of contract
awards.
(a) Public announcement. (i) The

threshold for DoD awards is $6 million.
Report all contractual actions, includ-
ing modifications, that have a face
value, excluding unexercised options,
of more than $56 million.

(A) For undefinitized contractual ac-
tions, report the not-to-exceed (NTE)
amount. Later, if the definitized
amount exceeds the NTE amount by
more than $5 million, report only the
amount exceeding the NTE.

(B) For indefinite delivery, time and
material, labor hour, and similar con-
tracts, report the initial award if the
estimated face value, excluding
unexercised options, is more than $5
million. Do not report orders up to the
estimated value, but after the esti-
mated value is reached, report subse-
quent modifications and orders that
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have a face value of more than $5 mil-
lion.

(C) Do not report the same work
twice.

(ii) Departments and agencies submit
the information—

(A) To the Office of the Assistant
Secretary of Defense (Public Affairs);

(B) By the close of business the day
before the date of the proposed award;

(C) Using report control symbol DD-
LA- (AR) 1279;

(D) Including, as a minimum, the fol-
lowing—

(I) Contract data. Contract number,
modification number, or delivery order
number, face value of this action, total
cumulative face value of the contract,
description of what is being bought,
contract type, whether any of the buy
was for foreign military sales (FMS)
and identification of the FMS cus-
tomer;

(2) Competition information. Number of
solicitations mailed and number of of-
fers received;

(3) Contractor data. Name, address,
and place of performance (if significant
work is performed at a different loca-
tion);

(4) Funding data. Type of appropria-
tion and fiscal year of the funds, and
whether the contract is multiyear (see
FAR Subpart 17.1); and

(5) Miscellaneous data. Identification
of the contracting office, the con-
tracting office point of contact, known
congressional interest, and the infor-
mation release date.

(iii) Departments and agencies, in ac-
cordance with department/agency pro-
cedures and concurrent with the public
announcement, shall provide informa-
tion similar to that required by para-
graph (a)(ii) of this section to members
of Congress in whose state or district
the contractor is located and the work
is to be performed.

[66 FR 36302, July 31, 1991, as amended at 56
FR 67212, Dec. 30, 1991]
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205.502

Subpart 205.4—Release of
Information

205.470 Contractor information to be
provided cooperative agreement
holders.

205.470-1 Statutory requirement.

(a) As required by 10 U.S.C. 2413, the
Defense Logistics Agency enters into
cooperative agreements—

(1) With—

(i) State and local governments;

(ii) Non-profit organizations;

(iii) Indian tribal organizations; and

(iv) Indian-owned economic enter-
prises

(2) For the provision of technical as-
sistance to business entities.

(b) Contractors receiving defense
contracts valued at more than $500,000
must provide cooperative agreement
holders, at their request, the informa-
tion specified in the clause at 252.205—
7000, Provision of Information to Coop-
erative Agreement Holders.

205.470-2 Contract clause.

Use the clause at 252.205-7000, Provi-
sion of Information to Cooperative
Agreement Holders, in solicitations
and contracts expected to exceed
$500,000.

Subpart 205.5—Paid
Advertisements

205.502 Authority.

For paid advertisements to recruit
civilian personnel, see section 332-1-9
of the Federal Personnel Manual.

(a) Newspapers. (i) Heads of con-
tracting activities are delegated au-
thority to approve the publication of
paid advertisements in newspapers.
They may redelegate this authority in
accordance with agency procedures.

(ii) Before advertising in newspapers,
the contracting officer must obtain
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written approval from the agency offi-
cial designated in accordance with
paragraph (a)(i) of this section.

[66 FR 36302, July 31, 1991, as amended at 65
FR 2055, Jan. 13, 2000]

PART 206—COMPETITION
REQUIREMENTS

Sec.
206.001 Applicability.

Subpart 206.2—Full and Open Competition
After Exclusion of Sources

206.202 Establishing or maintaining alter-
native sources.

206.203 Set-asides for small business con-
cerns.

Subpart 206.3—Other Than Full and Open
Competition

206.302 Circumstances permitting other
than full and open competition.

206.302-1 Only one responsible source and no
other supplies or services will satisfy
agency requirements.

206.302-2 Unusual and compelling urgency.

206.302-3 Industrial mobilization; or engi-
neering, development, or research capa-
bility.

206.302-3-70 Solicitation provision.

206.302-4 International agreement.

206.302-5 Authorized or required by statute.

206.302-7 Public interest.

206.303 Justifications.

206.303-1 Requirements.

206.303-2 Content.

206.304 Approval of the justification.

AUTHORITY: 41 U.S.C. 421 and 48 CFR chap-
ter 1.

SOURCE: 56 FR 36303, July 31, 1991, unless
otherwise noted.
206.001 Applicability.

(b) Contracts awarded using the pro-
cedures in 237.104(b)(ii) are expressly
authorized by 10 U.S.C. 1091.

[60 FR 61592, Nov. 30, 1995]

Subpart 206.2—Full and Open
Competition After Exclusion of
Sources

206.202 Establishing or maintaining
alternative sources.

(a) Agencies may use this authority
to totally or partially exclude a par-
ticular source from a contract action.
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(b) The determination and findings
(D&F) and the documentation sup-
porting the D&F must identify the
source to be excluded from the con-
tract action.

(i) Include the following information,
as applicable, and any other informa-
tion that may be pertinent, in the sup-
porting documentation:

(A) The acquisition history of the
supplies or services, including sources,
prices, quantities, and dates of award;

(B) The circumstances which make it
necessary to exclude the particular
source from the contract action, in-
cluding—

(I) The reasons for the lack of or po-
tential loss of alternative sources; e.g.,
the technical complexity and criti-
cality of the supplies or services; and

(2) The current annual requirement
and projected needs for the supplies or
services;

(C) Whether the existing source must
be totally excluded from the contract
action or whether a partial exclusion is
sufficient;

(D) The potential effect of exclusion
on the excluded source in terms of loss
of capability to furnish the supplies or
services in the future;

(E) When FAR 6.202(a)(1) is the au-
thority, the basis for—

(I) The determination of future com-
petition; and

(2) The determination of reduced
overall costs. Include, as a minimum, a
discussion of start-up costs, facility
costs, duplicative administration costs,
economic order quantities, and life
cycle cost considerations; and

(F) When FAR 6.202(a)(2) is the au-
thority—

(I) The current annual and mobiliza-
tion requirements for the supplies or
services, citing the source of, or the
basis for, the data;

(2) A comparison of current produc-
tion capacity with that necessary to
meet mobilization requirements;

(3) An analysis of the risks of relying
on the present source; and

(4) A projection of the time required
for a new source to acquire the nec-
essary facilities and achieve the pro-
duction capacity necessary to meet
mobilization requirements.

(ii) A sample format for Determina-
tion and Findings citing the authority
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of FAR 6.202(a) is in Table 6-1, Deter-
minations and Findings.

TABLE 6—1—DETERMINATIONS AND FINDINGS

Determinations and Findings

Authority to Exclude a Source
In accordance with 10 U.S.C. 2304(b)(1), it is my
determination that the following contract action
may be awarded using full and open competition
after exclusion of 1

(Describe requirement.) Findings The
exclusion of 1

Alternate 1: will increase or maintain
competition for this requirement and is
expected to result in a reduction of
$ in overall costs for the present
and future acquisition of these supplies
or services. (Describe how estimate was
derived.)

Alternate 2: is in the interest of na-
tional defense because it will result in
having a supplier available for fur-
nishing these supplies or services in
case of a national emergency or indus-

trial mobilization. (Explain cir-
cumstances requiring exclusion of
source.)

Alternate 3: is in the interest of na-
tional defense because it will result in
establishment or maintenance of an es-
sential engineering, research or devel-
opment capability to be provided by an
educational or other nonprofit institu-
tion or a federally funded research and

development center. (Explain cir-
cumstances requiring exclusion of
source.)

206.203 Set-asides for small business
concerns.

(b) Also no separate justification or
determination and findings is required
for contract actions processed as his-
torically black college and university
and minority institution set-asides (see
226.7003).

[63 FR 41973, Aug. 6, 1998]

1Identify source being excluded.
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206.302-1

Subpart 206.3—0Other Than Full
and Open Competition

206.302 Circumstances permitting
other than full and open competi-
tion.

206.302-1 Only one responsible source
and no other supplies or services
will satisfy agency requirements.

(a) Authority. (2)(i) Section 8059 of
Pub. L. 101-511 and similar sections in
subsequent defense appropriations acts
prohibit departments and agencies
from entering into contracts for stud-
ies, analyses, or consulting services
(see FAR subpart 37.2) on the basis of
an unsolicited proposal without pro-
viding for full and open competition,
unless—

(I) The head of the contracting activ-
ity, or a designee no lower than chief of
the contracting office, determines
that—

(i) Following thorough technical
evaluation, only one source is fully
qualified to perform the proposed work;

(i71) The unsolicited proposal offers
significant scientific or technological
promise, represents the product of
original thinking, and was submitted
in confidence; or

(i1i) The contract benefits the na-
tional defense by taking advantage of a
unique and significant industrial ac-
complishment or by ensuring financial
support to a new product or idea;

(2) A civilian official of the DoD,
whose appointment has been confirmed
by the Senate, determines the award to
be in the interest of national defense;
or

(3) The contract is related to im-
provement of equipment that is in de-
velopment or production.

(b) Application. This authority may
be used for acquisitions of test articles
and associated support services from a
designated foreign source under the
DoD Foreign Comparative Testing Pro-
gram.

(4) Do not use this authority unless
the equipment or parts have been
adopted as standard items of supply in
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accordance with DoDI 5000.2, Defense
Acquisition Management Policies and
Procedures.

[66 FR 36303, July 31, 1991, as amended at 57
FR 14992, Apr. 23, 1992; 58 FR 28463, May 13,
1993]

206.302-2 Unusual and compelling ur-
gency.

(b) Application. The circumstances
under which use of this authority may
be appropriate include, but are not lim-
ited to, the following:

(i) Supplies, services, or construction
needed at once because of fire, flood,
explosion, or other disaster;

(ii) Essential equipment or repair
needed at once to—

(A) Comply with orders for a ship;

(B) Perform the operational mission
of an aircraft; or

(C) Preclude impairment of launch
capabilities or mission performance of
missiles or missile support equipment.

(iii) Construction needed at once to
preserve a structure or its contents
from damage;

(iv) Purchase requests citing an issue
priority designator under DoD 4140.1-R,
DoD Materiel Management Regulation,
of 4 or higher, or citing ‘‘Electronic
Warfare QRC Priority.”

[66 FR 36303, July 31, 1991, as amended at 67
FR 61516, Oct. 1, 2002]

206.302-3 Industrial mobilization; or
engineering, development, or re-
search capability.

206.302-3-70 Solicitation provision.

Use the provision at 252.206-7000, Do-
mestic Source Restriction, in all solici-
tations that are restricted to domestic
sources under the authority of FAR
6.302-3.

206.302-4 International agreement.

(¢) Limitations. Pursuant to 10 U.S.C.
2304(f)(2)(E), the justifications and ap-
provals described in FAR 6.303 and 6.304
are not required if the head of the con-
tracting activity prepares a document
that describes the terms of an agree-
ment or treaty or the written direc-
tions, such as a Letter of Offer and Ac-
ceptance, that have the effect of re-
quiring the use of other than competi-
tive procedures for the acquisition.

[63 FR 67803, Dec. 9, 1998]

48

48 CFR Ch. 2 (10-1-02 Edition)

206.302-5 Authorized or required by
statute.

(b) Application. Agencies may use this
authority to—

(i) Acquire supplies and services from
military exchange stores outside the
United States for use by the armed
forces outside the United States in ac-
cordance with 10 U.S.C. 2424(a) and sub-
ject to the limitations of 10 U.S.C.
2424(b). The limitations of 10 U.S.C.
2424(b) (1) and (2) do not apply to the
purchase of soft drinks that are manu-
factured in the United States. For the
purposes of 10 U.S.C. 2424, soft drinks
manufactured in the United States are
brand name carbonated sodas, manu-
factured in the United States, as evi-
denced by product markings.

(ii) Acquire police, fire protection,
airfield operation, or other community
services from local governments at
military installations to be closed
under the circumstances in 237.7401
(Section 2907 of Fiscal Year 1994 De-
fense Authorization Act (Pub. L. 103-
160)).

(c) Limitations. (1) 10 U.S.C. 2361 pre-
cludes use of this exception for awards
to colleges or universities for the per-
formance of research and development,
or for the construction of any research
or other facility, unless—

(A) The statute authorizing or re-
quiring award specifically—

(I) States that the statute modifies
or supersedes the provisions of 10
U.S.C. 2361,

(2) Identifies the particular college or
university involved, and

(3) States that award is being made
in contravention of 10 U.S.C. 2361(a);
and

(B) The Secretary of Defense provides
Congress written notice of intent to
award. The contract cannot be awarded
until 180 days have elapsed since the
date Congress received the notice of in-
tent to award. Contracting activities
must submit a draft notice of intent
with supporting documentation
through channels to the Director of De-
fense Procurement, Office of the Under
Secretary of Defense (Acquisition,
Technology, and Logistics).

(ii) The limitation in paragraph (c)(i)
of this subsection applies only if the
statute authorizing or requiring award
was enacted after September 30, 1989.
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(iii) Subsequent statutes may provide
different or additional constraints on
the award of contracts to specified col-
leges and universities. Contracting of-
ficers should consult legal counsel on a
case-by-case basis.

[66 FR 36303, July 31, 1991, as amended at 57
FR 14992, Apr. 23, 1992; 58 FR 28463, May 13,
1993; 59 FR 36089, July 15, 1994; 60 FR 29497,
June 5, 1995; 60 FR 40107, Aug. 7, 1995; 66 FR
39704, June 27, 2000]

206.302-7 Public interest.

(c) Limitations. For the defense agen-
cies, the written determination to use
this authority must be made by the
Secretary of Defense.

206.303 Justifications.

206.303-1 Requirements.

(b) Technical and requirements per-
sonnel must obtain any review and ap-
proval required by department or agen-
cy procedures before submission of a
recommendation for other than full
and open competition to the con-
tracting officer.

(c) When conditions warrant, a class
justification may provide for award of
multiple contracts extending across
more than one program phase.

[66 FR 36303, July 31, 1991, as amended at 60
FR 61592, Nov. 30, 1995]

206.303-2 Content.

(a) Include sufficient information in
the justification to permit its approval
as a stand-alone document, even
though agency procedures may require
supplementary documentation.

206.304 Approval of the justification.

(a)(4) The Under Secretary of Defense
(Acquisition, Technology, and Logis-
tics) may delegate this authority to—

(A) An Assistant Secretary of De-
fense; or

(B) For a defense agency, an officer
or employee serving in, assigned, or de-
tailed to that agency who—

(1) If a member of the armed forces,
is serving in a rank above brigadier
general or rear admiral (lower half); or

(2) If a civilian, is serving in a posi-
tion with a grade under the General
Schedule (or any other schedule for ci-
vilian officers or employees) that is

207.103

comparable to or higher than the grade
of major general or rear admiral.

[61 FR 10285, Mar. 13, 1995, as amended at 61
FR 50451, Sept. 26, 1996; 656 FR 39704, June 27,
2000]

PART 207—ACQUISITION

PLANNING
Subpart 207.1—Acquisition Plans
Sec.
207.102 Policy.
207.103 Agency-head responsibilities.
207.104 General procedures.
207.105 Contents of written acquisition
plans.
207.106 Additional requirements for major
systems.

Subpart 207.4—Equipment Lease or
Purchase

207.401 Acquisition considerations.
207.470 Statutory requirements.
207.471 Funding requirements.
AUTHORITY: 41 U.S.C. 421 and 48 CFR chap-
ter 1.

SOURCE: 56 FR 36305, July 31, 1991, unless
otherwise noted.

Subpart 207.1—Acquisition Plans

207.102

When a class justification for other
than full and open competition has
been approved, planning for competi-
tion shall be accomplished consistent
with the terms of that approval.

[60 FR 61592, Nov. 30, 1995]

Policy.

207.103 Agency-head responsibilities.

(d)(i) Prepare written acquisition
plans for—

(A) Acquisitions for development, as
defined in FAR 35.001, when the total
cost of all contracts for the acquisition
program is estimated at $5 million or
more;

(B) Acquisitions for production or
services when the total cost of all con-
tracts for the acquisition program is
estimated at $30 million or more for all
years or $15 million or more for any fis-
cal year; and

(C) Any other acquisition considered
appropriate by the department or agen-
cy.

(ii) Written plans are not required in
acquisitions for a final buy out or one-
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time buy. The terms ‘‘final buy out”
and ‘‘one-time buy’’ refer to a single
contract that covers all known present
and future requirements. This excep-
tion does not apply to a multiyear con-
tract or a contract with options or
phases.

(e) Prepare written acquisition plans
for acquisition programs meeting the
thresholds of paragraphs (d)(i) (A) and
(B) of this section on a program basis.
Other acquisition plans may be written
on either a program or an individual
contract basis.

(g) The program manager, or other
official responsible for the program,
has overall responsibility for acquisi-
tion planning.

(i) i) Apply design-to-cost
ciples—

(A) In all major defense acquisition
programs (DoDD 5000.1, Defense Acqui-
sition), unless exempted by the Sec-
retary of Defense; and

(B) To the acquisition of systems,
subsystems, and components below the
thresholds for major defense acquisi-
tion programs, to the extent prescribed
by DoDD 5000.1.

(ii) Consider life-cycle-cost in all ac-
quisitions of systems and equipment.

(h) For procurement of conventional
ammunition, as defined in DoDD
5160.65, Single Manager for Conven-
tional Ammunition (SMCA)—

(i) The department or agency—

(A) Must submit the acquisition plan
to the SMCA at the following address:
Deputy for Ammunition, Office of the
Assistant Secretary of the Army (Ac-
quisition, Logistics and Technology),
ATTN: SAAL-ZCA, 5001 Eisenhower
Avenue, Alexandria, VA 22333-0001.
Telephone: Commercial (703) 617-8001;
DSN 767-8001;

(B) Also must submit an acquisition
plan to the SMCA for a new procure-
ment covered by a previously approved
acquisition plan, if the SMCA did not
review the previously approved acquisi-
tion plan; and

(C) Must not proceed with the pro-
curement until the SMCA provides
written concurrence with the acquisi-
tion plan.

(ii) The SMCA—

(A) Will review the acquisition plan
to determine if it is consistent with re-
taining national technology and indus-
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trial base capabilities in accordance
with 10 U.S.C. 2304(c)(3) and Section 806
of Public law 105-261; and

(B) Will notify the department or
agency of concurrence or non-concur-
rence. In the case of a non-concurrence,
the SMCA, with assistance from the
Army Office of the Executive Director
for Conventional Ammunition, will at-
tempt to resolve the matter with the
department or agency. If no agreement
is reached, the Assistant Secretary of
the Army (Acquisition, Logistics and
Technology) will make the final deci-
sion on the appropriate acquisition ap-
proach.

[66 FR 36305, July 31, 1991, as amended at 61
FR 50451, Sept. 26, 1996; 66 FR 47107, Sept. 11,
2001; 67 FR 61516, Oct. 1, 2002]

207.104 General procedures.

(b) The planner should forward the
requirements information to the con-
tract administration organization
when assistance in identification of po-
tential sources of supply is necessary,
when an existing contract is being
modified or resolicited, or when con-
tract administration resource require-
ments will be affected.

[61 FR 50451, Sept. 26, 1996]

207.105 Contents of written acquisi-
tion plans.

For acquisitions covered by
207.103(d)(i) (A) and (B), correlate the
plan to the DoD Future Years Defense
Program, applicable budget submis-
sions, and the decision coordinating
paper/program memorandum, as appro-
priate. It is incumbent upon the plan-
ner to coordinate the plan with all
those who have a responsibility for the
development, management, or adminis-
tration of the acquisition. The acquisi-
tion plan should be provided to the
contract administration organization
to facilitate resource allocation and
planning for the evaluation, identifica-
tion, and management of contractor
performance risk.

(a) Acquisition background and objec-
tives—(1) Statement of need. Include—

(A) Applicability of a decision coordi-
nating paper (DCP), acquisition deci-
sion memorandum, Defense Acquisi-
tion Board (DAB), and/or internal serv-
ice reviews. Describe the options in the
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DCP/acquisition decision memorandum
and delineate which option the acquisi-
tion plan supports.

(B) The date approval for operational
use has been or will be obtained. If
waivers are requested, describe the
need for the waivers.

(C) A milestone chart depicting the
acquisition objectives.

(D) Milestones for updating the ac-
quisition plan. Indicate when the plan
will be updated. Program managers
should schedule updates to coincide
with DAB reviews and the transition
from one phase to another (e.g., engi-
neering and manufacturing develop-
ment to production and deployment).

(8) Acquisition streamlining. DoDD
5000.1, Defense Acquisition, and DoD
5000.2-R, Mandatory Procedures for
Major Defense Acquisition Programs
(MDAPs) and Major Automated Infor-
mation System (MAIS) Acquisition
Programs, contain policy direction on
acquisition streamlining. See MIL-
HDBK 248, Acquisition Streamlining,
for guidance on streamlining perform-
ance requirements, the technical pack-
age, and the contract strategy.

(b) Plan of action—(5) Budgeting and
funding. Include specific references to
budget line items and program ele-
ments, where applicable, estimated
production unit cost, and the total cost
for remaining production.

(6) Product descriptions. For develop-
ment acquisitions, describe the market
research undertaken to identify com-
mercial items, commercial items with
modifications, or nondevelopmental
items (see FAR part 10) that could sat-
isfy the acquisition objectives.

(13) Logistics considerations. (i) De-
scribe the extent of integrated logistics
support planning to date, including ref-
erences to approved plans.

(ii) Discuss the mission profile, reli-
ability, and maintainability (R&M)
program plan, R&M predictions, redun-
dancy, qualified parts lists, parts and
material qualification, R&M require-
ments imposed on vendors, failure
analysis, corrective action and feed-
back, and R&M design reviews and
trade-off studies.

(iv) See DoDD 5000.1, Defense Acqui-
sition, and DoD 5000.2-R, Mandatory
Procedures for Major Defense Acquisi-
tion Programs (MDAPs) and Major
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Automated Information System
(MAIS) Acquisition Programs, for pro-
cedures on standardization and on the
DoD Parts Control Program. Also see
DoD 4120.24-M, Defense Standardiza-
tion Program (DSP) Policies and Pro-
cedures.

(S-70) Describe the extent of Com-
puter-Aided Acquisition and Logistics
Support (CALS) implementation (see
MIL-HDBK 59, Department of Defense
Computer-Aided Logistics Support
(CALS) Program Guide, and MIL-STD-
1840A, Automated Interchange of Tech-
nical Information.

(16) Envirommental and energy con-
servation objectives. Discuss actions
taken to ensure either elimination of
or authorization to use class I ozone-
depleting chemicals and substances
(see 211.271).

(19) Other considerations. (A) National
Technology and Industrial Base. For
major defense acquisition programs,
address the following (Pub. L. 102-484,
section 4220)—

(I) An analysis of the capabilities of
the national technology and industrial
base to develop, produce, maintain, and
support such program, including con-
sideration of the following factors re-
lated to foreign dependency (Pub. L.
102-484, section 4219(h))—

(i) The availability of essential raw
materials, special alloys, composite
materials, components, tooling, and
production test equipment for the sus-
tained production of systems fully ca-
pable of meeting the performance ob-
jectives established for those systems;
the uninterrupted maintenance and re-
pair of such systems; and the sustained
operation of such systems.

(i1) The identification of items speci-
fied in paragraph (b)(18)(A)(1)(i) of this
section that are available only from
sources outside the national tech-
nology and industrial base.

(7ii) The availability of alternatives
for obtaining such items from within
the national technology and industrial
base if such items become unavailable
from sources outside the national tech-
nology industrial base; and an analysis
of any military wvulnerability that
could result from the lack of reason-
able alternatives.

(iv) The effects on the national tech-
nology and industrial base that result
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from foreign acquisition of firms in the
United States.

(2) Consideration of requirements for
efficient manufacture during the de-
sign and production of the systems to
be procured under the program.

(3) The use of advanced manufac-
turing technology, processes, and sys-
tems during the research and develop-
ment phase and the production phase
of the program.

(4) To the maximum extent prac-
ticable, the use of contract solicita-
tions that encourage competing
offerors to acquire, for use in the per-
formance of the contract, modern tech-
nology, production equipment, and pro-
duction systems (including hardware
and software) that increase the produc-
tivity of the offerors and reduce the
life-cycle costs.

(5) Methods to encourage investment
by U.S. domestic sources in advanced
manufacturing technology production
equipment and processes through—

(i) Recognition of the contractor’s in-
vestment in advanced manufacturing
technology  production equipment,
processes, and organization of work
systems that build on workers’ skill
and experience, and work force skill
development in the development of the
contract objective; and

(1) Increased emphasis in source se-
lection on the efficiency of production.

(6) Expanded use of commercial man-
ufacturing processes rather than proc-
esses specified by DoD.

(7) Elimination of barriers to, and fa-
cilitation of, the integrated manufac-
ture of commercial items and items
being produced under DoD contracts.

(8) Expanded use of commercial
items, commercial items with modi-
fications, or to the extent commercial
items are not available, nondevelop-
mental items (see FAR part 10).

(B) Industrial preparedness (IP).

(1) Provide the program’s IP strategy
that assesses the capability of the U.S.
industrial base to achieve identified
surge and mobilization goals. If no IP
strategy has been developed, provide
supporting rationale for this position.

(2) If in the IP strategy, the develop-
ment of a detailed IP plan was deter-
mined to be applicable, include the
plan by text or by reference. If the de-
velopment of the IP plan was deter-
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mined not to be applicable, summarize
the details of the analysis forming the
basis of this decision.

(3) If the program involves peacetime
and wartime hardware configurations
which are supported by logistics sup-
port plans, identify their impact on the
IP plan.

(C) Ensure compliance with DoD In-
struction 4715.4, Pollution Prevention.

(D) Contract administration. Discuss
the level of Government administra-
tion anticipated or currently per-
formed and any change proposed by the
contract administration office.

[66 FR 36305, July 31, 1991, as amended at 58
FR 28463, May 13, 1993; 58 FR 32061, June 8,
1993; 60 FR 29497, June 5, 1995; 60 FR 61593,
Nov. 30, 1995; 61 FR 50451, Sept. 26, 1996; 64 FR
51075, Sept. 21, 1999; 656 FR 14398, Mar. 16, 2000;
65 FR 63804, Oct. 25, 2000; 67 FR 61516, Oct. 1,
2002]

207.106 Additional requirements for
major systems.

(b)(1)(A) The contracting officer is
prohibited by 10 U.S.C. 2305(d)(4)(A)
from requiring offers for development
or production of major systems that
would enable the Government to use
technical data to competitively repro-
cure identical items or components of
the system if the item or component
were developed exclusively at private
expense, unless the contracting officer
determines that—

(I) The original supplier of the item
or component will be unable to satisfy
program schedule or delivery require-
ments;

(2) Proposals by the original supplier
of the item or component to meet mo-
bilization requirements are insufficient
to meet the agency’s mobilization
needs; or

(3) The Government is otherwise en-
titled to unlimited rights in technical
data.

(B) If the contracting officer makes a
determination, under paragraphs
(b)A)(A) (1) and (2) of this section, for a
competitive solicitation, 10 TU.S.C.
2305(d)(4)(B) requires that the evalua-
tion of items developed at private ex-
pense be based on an analysis of the
total value, in terms of innovative de-
sign, life-cycle costs, and other perti-
nent factors, of incorporating such
items in the system.
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Subpart 207.4—Equipment Lease
or Purchase

207.401 Acquisition considerations.

If the equipment will be leased for
more than 60 days, the requiring activ-
ity must prepare and provide the con-
tracting officer with the justification
supporting the decision to lease or pur-
chase.

207.470 Statutory requirements.

(a) Limitation on contracts with terms
of 18 months or more. As required by 10
U.S.C. 240la, the contracting officer
shall not enter into any contract for
any vessel, aircraft, or vehicle, through
a lease, charter, or similar agreement
with a term of 18 months or more, or
extend or renew any such contract for
a term of 18 months or more, unless the
head of the contracting activity has—

(1) Considered all costs of such a con-
tract (including estimated termination
liability); and

(2) Determined in writing that the
contract is in the best interest of the
Government.

(b) Leasing of commercial vehicles and
associated equipment. Except as pro-
vided in paragraph (a) of this section,
the contracting officer may use leasing
in the acquisition of commercial vehi-
cles and associated equipment when-
ever the contracting officer determines
that leasing of such vehicles is prac-
ticable and efficient (10 US.C. 2401a).

[61 FR 16879, Apr. 18, 1996, as amended at 61
FR 50451, Sept. 26, 1996]

207.471 Funding requirements.

(a) Fund leases in accordance with
DoD Financial Management Regula-
tion (FMR) 7000.14-R, Volume 2A,
Chapter 1.

(b) DoD leases are either capital
leases or operating leases. The dif-
ference between the two types of leases
is described in FMR 7000.14-R, Volume
4, Chapter 7, Section 070207.

(c) Capital leases are essentially in-
stallment purchases of property. Use
procurement funds for capital leases.

[64 FR 31732, June 14, 1999, as amended at 66
FR 55121, Nov. 1, 2001]
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208.001 Priorities for use of Govern-
ment supply sources.

(a)(1)(v) See subpart 208.70, Coordi-
nated Acquisition.

(2)(iii) Information on General Serv-
ices Administration (GSA) schedules
for maintenance, repair, and rehabili-
tation of personal property is in the
GSA supply catalog. The types of per-
sonal property for which GSA, Federal
Supply Service has schedule contracts
for maintenance, repair, and/or reha-
bilitation are—

(I) Furniture (office, household, quar-
ters, institutional, and hospital type);

(2) Typewriters (manual, electric, and
electronic);

(3) Repair and maintenance of Gov-
ernment owned vehicles; and

(4) Tire retreading and repair (except
aircraft).

208.002 Use of other Government sup-
ply sources.

(f) Detailed information on strategic
and critical materials in excess of na-
tional stockpile requirements (e.g.,
metals, ores, chemicals) is available
from the Defense National Stockpile
Center, 8725 John J. Kingman Road,
Suite 4616, Fort Belvoir, VA 22060-6223.

(g) Acquire helium (Pub. L. 86-777)—

(i) In bulk from—

(A) The Department of Interior (Bu-
reau of Mines); or
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(B) Eligible private helium distribu-
tors. A list of eligible private helium
distributors is maintained by the Bu-
reau of Mines, Helium Field Oper-
ations, 1100 South Fillmore Street,
Amarillo, TX 79101.

(ii) In cylinders or trailers, from—

(A) The Department of Interior (Bu-
reau of Mines); or

(B) Through GSA Federal Supply
Schedule contracts.

[566 FR 36306, July 31, 1991, as amended at 62
FR 34121, June 24, 1997]

Subpart 208.4—Ordering From
Federal Supply Schedules

208.404 Using schedules.

(a) When a schedule lists both foreign
and domestic items that will meet the
needs of the requiring activity, the or-
dering office must apply the procedures
of part 225 and FAR part 25, Foreign
Acquisition. When purchase of an item
of foreign origin is specifically re-
quired, the requiring activity must fur-
nish the ordering office sufficient in-
formation to permit the determina-
tions required by part 225 and FAR part
25 to be made.

208.404-1 Mandatory use.

The DoD will not be a mandatory
user of any schedule unless individual
DoD activities elect to provide annual
requirements estimates to GSA and be-
come mandatory users. Examples of
areas where this approach may be ap-
plied are:

(1) Group 68—gases and chemicals;

(2) Group 26—pneumatic tires and
inner tubes;

(3) Maintenance, repair, and/or reha-
bilitation of personal property; and

(4) ““‘Just-in-time”’ arrangements for
delivery of material directly from ven-
dors to users.

208.404-2 Optional use.

Make maximum use of the schedules.
Other procedures may be used if fur-
ther competition is judged to be in the
best interest of the Government in
terms of quality, responsiveness, or
cost.
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208.405 Ordering office
ities.

responsibil-

208.405-2 Order placement.

(1) When ordering from schedules, or-
dering offices—

(i) May use DD Form 1155, Order for
Supplies or Services, to place orders
for—

(A) Commercial items at or below the
simplified acquisition threshold; and

(B) Other than commercial items at
any dollar value (see 213.307);

(ii) Shall use SF 1449, Solicitation/
Contract/Order for Commercial Items,
to place orders for commercial items
exceeding the simplified acquisition
threshold (see FAR 12.204); and

(iii) May use SF 1449 to place orders
for other than commercial items at
any dollar value.

(2) Schedule orders may be placed
orally if—

(i) The contractor agrees to furnish a
delivery ticket for each shipment
under the order (in the number of cop-
ies required by the ordering office).
The ticket must include the—

(A) Contract number;

(B) Order number under the contract;

(C) Date of order;

(D) Name and title of person placing
the order;

(BE) Itemized listing of supplies or
services furnished; and

(F) Date of delivery or shipment; and

(ii) Invoicing procedures are agreed
upon. Optional methods of submitting
invoices for payment are permitted,
such as—

(A) An individual invoice with a
receipted copy of the delivery ticket;

(B) A summarized monthly invoice
covering all oral orders made during
the month, with receipted copies of the
delivery tickets (this option is pre-
ferred if there are many oral orders); or

(C) A contracting officer statement
that the Government has received the
supplies.

(3) For purchases where cash pay-
ment is an advantage, the use of im-
prest funds in accordance with 213.305
is authorized when—

(i) The order does not exceed the
threshold at FAR 13.305-3(a); and
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(ii) The contractor agrees to the pro-
cedure.

(4) If permitted under the schedule
contract, use of the Governmentwide
commercial purchase card—

(i) Is mandatory for placement of or-
ders valued at or below the micro-pur-
chase threshold; and

(ii) Is optional for placement of or-
ders valued above the micro-purchase
threshold.

[64 FR 2596, Jan. 15, 1999, as amended at 65
FR 46625, July 31, 2000]

Subpart 208.6—Acquisition from
Federal Prison Industries, Inc.

208.602

(a) Before purchasing a product listed
in the FPI Schedule, departments and
agencies shall conduct market research
to determine whether the FPI product
is comparable to products available
from the private sector that best meet
the Government’s needs in terms of
price, quality, and time of delivery (10
U.S.C. 2410n). This is a unilateral deci-
sion made solely at the discretion of
the department or agency.

(i) If the FPI product is comparable,
follow the policy at FAR 8.602(a).

(ii) If the FPI product is not com-
parable—

(A) Use competitive procedures to ac-
quire the product; and

(B) Consider a timely offer from FPI
for award in accordance with the speci-
fications and evaluation factors in the
solicitation.

Policy.

[67 FR 20688, Apr. 26, 2002]

208.606 Exceptions.

For DoD, FPI clearances also are not
required—

(1) For orders of listed items totaling
$250 or less that require delivery within
10 days; or

(2) If market research shows that the
FPI product is not comparable to prod-
ucts available from the private sector
that best meet the Government’s needs
in terms of price, quality, and time of
delivery.

[67 FR 20688, Apr. 26, 2002]
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Subpart 208.7—Acquisition From
the Blind and Other Severely
Handicapped

208.705

Ordering offices may use DD Form
1155, Order for Supplies or Services, to
place orders with central nonprofit
agencies or workshops.

Subpart 208.70—Coordinated
Acquisition

208.7000 Scope of subpart.

This subpart prescribes policy and
procedures for acquisition of items for
which contracting responsibility is as-
signed to one or more of the depart-
ments/agencies or the General Services
Administration. Contracting responsi-
bility is assigned through—

(a) The Coordinated Acquisition Pro-
gram (commodity assignments are list-
ed in appendix B); or

(b) The Integrated Materiel Manage-
ment Program (assignments are in DoD
4140.26-M, Integrated Materiel Manage-
ment for Consumable Items).

Procedures.

208.7001 Definitions.

For purposes of this subpart—

Acquiring department means the de-
partment, agency, or General Services
Administration which has contracting
responsibility under the Coordinated
Acquisition Program.

Integrated materiel management means
assignment of acquisition management
responsibility to one department, agen-
cy, or the General Services Adminis-
tration for all of DoD’s requirements
for the assigned item. Acquisition man-
agement normally includes computing
requirements, funding, budgeting, stor-
ing, issuing, cataloging, standardizing,
and contracting functions.

Requiring department means the de-
partment or agency which has the re-
quirement for an item.

208.7002 Assignment authority.

(a) Under the DoD Coordinated Ac-
quisition Program, contracting respon-
sibility for certain commodities is as-
signed to a single department, agency,
or the General Services Administration
(GSA). Commodity assignments are
made—
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(1) To the departments and agencies,
by the Deputy Under Secretary of De-
fense (Logistics);

(2) To GSA, through agreement with
GSA, by the Deputy Under Secretary of
Defense (Logistics);

(3) Outside the continental United
States, by the Unified Commanders;
and

(4) For acquisitions to be made in the
United States for commodities not as-
signed under paragraphs (a) (1), (2), or
(3) of this section, by agreement of
agency heads (10 U.S.C. 2311).

(i) Agreement may be on either a
one-time or a continuing basis. The
submission of a military interdepart-
mental purchase request (MIPR) by a
requiring activity and its acceptance
by the contracting activity of another
department, even though based on an
oral communication, constitutes a one-
time agreement.

(i1) Consider repetitive delegated ac-
quisition responsibilities for coordi-
nated acquisition assignment. If not
considered suitable for coordinated ac-
quisition assignment, formalize con-
tinuing agreements and distribute
them to all activities concerned.

(b) Under the Integrated Materiel
Management Program, assignments are
made by the Deputy Under Secretary
of Defense (Logistics)—

(1) To the departments and agencies;
and

(2) To GSA, through agreement with
GSA.

[66 FR 36306, July 31, 1991, as amended at 64
FR 51075, Sept. 21, 1999]

208.7002-1 Acquiring department re-
sponsibilities.

The acquiring department generally
is responsible under coordinated acqui-
sition for—

(a) Operational aspects of acquisition
planning (Phasing the submission of re-
quirements to contracting, consoli-
dating or dividing requirements, ana-
lyzing the market, and determining
patterns for the phased placement of
orders to avoid unnecessary production
fluctuations and meet the needs of re-
quiring departments at the lowest
price);

(b) Purchasing;

(c) Performing or assigning contract
administration, including follow up
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and expediting of inspection and trans-
portation; and

(d) Obtaining licenses under patents
and settling patent infringement
claims arising out of the acquisition.
(Acquiring departments must obtain
approval from the department whose
funds are to be charged for obtaining
licenses or settling claims.)

208.7002-2 Requiring department re-
sponsibilities.

The requiring department is respon-
sible for—

(a) Ensuring compliance with the
order of priority in FAR 8.001 for use of
Government supply sources before sub-
mitting a requirement to the acquiring
department for contracting action.

(b) Providing the acquiring depart-
ment—

(1) The complete and certified docu-
mentation required by FAR 6.303-2(b).
A requiring department official, equiv-
alent to the appropriate level in FAR
6.304, must approve the documentation
before submission of the military
interdepartmental purchase request
(MIPR) to the acquiring department;

(2) Any additional supporting data
which the acquiring department con-
tracting officer requests (e.g., the re-
sults of any market survey or why
none was conducted, and actions the
requiring department will take to over-
come barriers to competition in the fu-
ture);

(3) The executed determination and
findings required by FAR 6.302-7(c)(1);

(4) When a requiring department re-
quests an acquiring department to con-
tract for supplies or services using full
and open competition after exclusion
of sources, all data required by FAR
6.202(b)(2);

(5) When the requiring department
specifies a foreign end product, any de-
terminations required by part 225 or
FAR part 25;

(6) A complete definition of the re-
quirements, including a list (or copies)
of specifications, drawings, and other
data required for the acquisition. The
requiring department need not furnish
Federal, military, departmental, or
other specifications or drawings or
data which are available to the acquir-
ing department;
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(7) Justification required by FAR
17.205(a) for any option quantities re-
quested;

(8) A statement as to whether used or
reconditioned material, former Govern-
ment surplus property, or residual in-
ventory will be acceptable, and if so—

(i) A list of any supplies that need
not be new; and

(ii) The basis for determining the ac-
ceptability of such supplies (see FAR
11.302(b));

(9) A statement as to whether the ac-
quiring department may exceed the
total MIPR estimate, and if so, by
what amount; and

(10) Unless otherwise agreed between
the departments, an original and six
copies of each MIPR and its attach-
ments (except specifications, drawings,
and other data).

[66 FR 36306, July 31, 1991, as amended at 65
FR 52951, Aug. 31, 2000]

208.7003 Applicability.

208.7003-1 Assignments wunder inte-
grated materiel management (IMM).

(a) All items assigned for IMM must
be acquired from the IMM manager ex-
cept—

(1) Items purchased under cir-
cumstances of unusual and compelling
urgency as defined in FAR 6.302-2.
After such a purchase is made, the re-
quiring activity must send one copy of
the contract and a statement of the
emergency to the IMM manager;

(2) Items for which the IMM manager
assigns a supply system code for local
purchase or otherwise grants authority
to purchase locally; or

(3) When purchase by the requiring
activity is in the best interest of the
Government in terms of the combina-
tion of quality, timeliness, and cost
that best meets the requirement. This
exception does not apply to items—

(i) Critical to the safe operation of a
weapon system;

(ii) With special security characteris-
tics; or

(iii) Which are dangerous (e.g., explo-
sives, munitions).

(b) When an item assigned for IMM is
to be acquired by the requiring activity
under paragraph (a)(3) of this sub-
section, the contracting officer must—
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(1) Document the contract file with a
statement of the specific advantage of
local purchase for an acquisition ex-
ceeding the micro-purchase threshold
in FAR part 2; and

(2) Ensure that a waiver is obtained
from the IMM manager before initi-
ating an acquisition exceeding the sim-
plified acquisition threshold in FAR
part 2, if the IMM assignment is to the
General Services Administration
(GSA), the Defense Logistics Agency
(DLA), or the Army Materiel Command
(AMC). Submit requests for waiver to—

(i) For GSA:

Commissioner (F), Federal Supply
Service, Washington, DC 20406

(ii) For DLA:

Defense Supply Center, Columbus,
ATTN: DSCC-BDL, P.O. Box 3990, Co-
lumbus, OH 43216-5000

Defense Energy Support Center, ATTN:
DESC-FI, 8725 John J. Kingman
Road, Fort Belvoir, VA 22060-6222

Defense Supply Center, Richmond,
ATTN: DSCR-RZO, 8000 Jefferson
Davis Highway, Richmond, VA 23297-
5000

Defense Supply Center, Philadelphia,
ATTN: DSCP-ILSI (for General and
Industrial), DSCP-OCS (for Medical,
Clothing, and Textiles), 700 Robbins
Avenue, Bldg. 4, Philadelphia, PA
19111-5096

In addition, forward a copy of each
request to:

Defense Logistics Support Command,
ATTN: DLSC-LS, 8725 John J. King-
man Road, Fort Belvoir, VA 22060-
6221.

(iii) For AMC:

Commander, U.S. Army Materiel
Command, ATTN: AMCLG-S, 5001
Eisenhower Avenue, Alexandria,
VA 22333-0001

[60 FR 61593, Nov. 30, 1995, as amended at 64
FR 51075, Sept. 21, 1999; 64 FR 61031, Nov. 9,
1999]

208.7003-2 Assignments under coordi-
nated acquisition.

Requiring departments must submit
to the acquiring department all con-
tracting requirements for items as-
signed for coordinated acquisition, ex-
cept—
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(a) Items obtained through the
sources in FAR 8.001(a)(1) (i) through
(vii);

(b) Items obtained under 208.7003-1(a);

(c) Requirements not in excess of the
simplified acquisition threshold in
FAR part 2, when contracting by the
requiring department is in the best in-
terest of the Government;

(d) In an emergency. When an emer-
gency purchase is made, the requiring
department must send one copy of the
contract and a statement of the emer-
gency to the contracting activity of
the acquiring department;

(e) Requirements for which the ac-
quiring department’s contracting ac-
tivity delegates contracting authority
to the requiring department;

(f) Items in a research and develop-
ment stage (as described in FAR part
35). Under this exception, the military
departments may contract for research
and development requirements, includ-
ing quantities for testing purposes and
items undergoing in-service evaluation
(not yet in actual production, but be-
yond prototype). Generally, this excep-
tion applies only when research and de-
velopment funds are used.

(g) Items peculiar to nuclear ord-
nance material where design character-
istics or test-inspection requirements
are controlled by the Department of
Energy (DoE) or by DoD to ensure reli-
ability of nuclear weapons.

(1) This exception applies to all items
designed for and peculiar to nuclear
ordnance regardless of agency control,
or to any item which requires test or
inspection conducted or controlled by
DoE or DoD.

(2) This exception does not cover
items used for both nuclear ordnance
and other purposes if the items are not
subject to the special testing proce-
dures.

(h) Items to be acquired under FAR
6.302-6 (national security requires limi-
tation of sources);

(i) Items to be acquired under FAR
6.302-1 (supplies available only from
the original source for follow-on con-
tract);

(j) Items directly related to a major
system and which are design controlled
by and acquired from either the system
manufacturer or a manufacturer of a
major subsystem;
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(k) Items subject to rapid design
changes, or to continuous redesign or
modification during the production
and/or operational use phases, which
require continual contact between in-
dustry and the requiring department to
ensure that the item meets the require-
ments:

(1) This exception permits the requir-
ing department to contract for items of
highly unstable design. For use of this
exception, it must be clearly imprac-
tical, both technically and contrac-
tually, to refer the acquisition to the
acquiring department. Anticipation
that contracting by negotiation will be
appropriate, or that a number of design
changes may occur during contract
performance is not in itself sufficient
reason for using this exception.

(2) This exception also applies to
items requiring compatibility testing,
provided such testing requires con-
tinual contact between industry and
the requiring department;

(1) Containers acquired only with
items for which they are designed;

(m) One-time buy of a noncataloged
item.

(1) This exception permits the requir-
ing departments to contract for a non-
recurring requirement for a noncata-
loged item. This exception could cover
a part or component for a prototype
which may be stock numbered at a
later date.

(2) This exception does not permit ac-
quisitions of recurring requirements
for an item, based solely on the fact
that the item is not stock numbered,
nor may it be used to acquire items
which have only slightly different
characteristics than previously cata-
loged items.

[66 FR 36306, July 31, 1991, as amended at 60
FR 61593, Nov. 30, 1995; 64 FR 51075, Sept. 21,
1999]

208.7004 Procedures.

208.7004-1 Purchase authorization
from requiring department.

(a) Requiring departments send their
requirements to acquiring departments
on either a DD Form 448, Military
Interdepartmental Purchase Request
(MIPR), or a DD Form 416, Requisition
for Coal, Coke or Briquettes. A MIPR
or a DD Form 416 is the acquiring de-
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partment’s authority to acquire the
supplies or services on behalf of the re-
quiring department.

(b) The acquiring department is au-
thorized to create obligations against
the funds cited in a MIPR without fur-
ther referral to the requiring depart-
ment. The acquiring department has no
responsibility to determine the valid-
ity of a stated requirement in an ap-
proved MIPR, but it should bring ap-
parent errors in the requirement to the
attention of the requiring department.

(c) Changes that affect the contents
of the MIPR must be processed as a
MIPR amendment regardless of the
status of the MIPR. The requiring de-
partment may initially transmit
changes electronically or by some
other expedited means, but must con-
firm changes by a MIPR amendment.

(d) The requiring department must
submit requirements for additional
line items of supplies or services not
provided for in the original MIPR as a
new MIPR. The requiring department
may use a MIPR amendment for in-
creased quantities only if—

(1) The original MIPR requirements
have not been released for solicitation;
and

(2) The acquiring department agrees.

208.7004-2 Acceptance by acquiring
department.

(a) Acquiring departments formally
accept a MIPR by DD Form 448-2, Ac-
ceptance of MIPR, as soon as prac-
ticable, but no later than 30 days after
receipt of the MIPR. If the 30 day time
limit cannot be met, the acquiring de-
partment must inform the requiring
department of the reason for the delay,
and the anticipated date the MIPR will
be accepted. The acquiring department
must accept MIPRs in writing before
expiration of the funds.

(b) The acquiring department in ac-
cepting a MIPR will determine whether
to use Category I (reimbursable funds
citation) or Category II (direct funds
citation) methods of funding.

(1) Category I method of funding is
used under the following circumstances
and results in citing the funds of the
acquiring department in the contract—

(i) Delivery is from existing inven-
tories of the acquiring department;
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(ii) Delivery is by diversion from ex-
isting contracts of the acquiring de-
partment;

(iii) Production or assembly is
through Government work orders in
Government-owned plants;

(iv) Production quantities are allo-
cated among users from one or more
contracts, and the identification of spe-
cific quantities of the end item to indi-
vidual contracts is not feasible at the
time of MIPR acceptance;

(v) Acquisition of the end items in-
volves separate acquisition of compo-
nents to be assembled by the acquiring
department;

(vi) Payments will be made without
reference to deliveries of end items
(e.g., cost-reimbursement type con-
tracts and fixed price contracts with
progress payment clauses); or

(vii) Category II method of funding is
not feasible and economical.

(2) Category II method of funding is
used in circumstances other than those
in paragraph (b)(1) of this subsection.
Category II funding results in citation
of the requiring department’s funds
and MIPR number in the resultant con-
tract.

(c) When the acquiring departments
accepts a MIPR for Category I fund-
ing—

(1) The DD Form 448-2, Acceptance of
MIPR, is the authority for the requir-
ing department to record the obliga-
tion of funds;

(2) The acquiring department will an-
notate the DD Form 448-2 if contin-
gencies, price revisions, or variations
in quantities are anticipated. The ac-
quiring department will periodically
advise the requiring department, prior
to submission of billings, of any
changes in the acceptance figure so
that the requiring department may
issue an amendment to the MIPR, and
the recorded obligation may be ad-
justed to reflect the current price;

(3) If the acquiring department does
not qualify the acceptance of a MIPR
for anticipated contingencies, the price
on the acceptance will be final and will
be billed at time of delivery;

(4) Upon receipt of the final billing
(SF 1080, Voucher for Transferring
Funds), the requiring department may
adjust the fiscal records accordingly

60

48 CFR Ch. 2 (10-1-02 Edition)

without authorization from or notice
to the acquiring department.

(d) When the MIPR is accepted for
Category II funding, a conformed copy
of the contract (see 204.802(1)(ii)) is the
authority to record the obligation.
When all awards have been placed to
satisfy the total MIPR requirement,
any unused funds remaining on the
MIPR become excess to the acquiring
department. The acquiring department
will immediately notify the requiring
department of the excess funds by sub-
mitting an Acceptance of MIPR (DD
Form 448-2). This amendment is au-
thorization for the requiring depart-
ment to withdraw the funds. The ac-
quiring department is prohibited from
further use of such excess funds.

(e) When the acquiring department
requires additional funds to complete
the contracting action for the requir-
ing department, the request for addi-
tional funds must identify the exact
items involved, and the reason why ad-
ditional funds are required. The requir-
ing department shall act quickly to—

(1) Provide the funds by an amend-
ment of the MIPR; or

(2) Reduce the requirements.

(f) The accepting activity of the ac-
quiring department shall remain re-
sponsible for the MIPR even though
that activity may split the MIPR into
segments for action by other con-
tracting activities.

208.7004-3 Use of advance MIPRs.

(a) An advance MIPR is an unfunded
MIPR provided to the acquiring depart-
ment in advance of the funded MIPR so
that initial steps in planning the con-
tract action can begin at an earlier
date.

(b) In order to use an advance MIPR,
the acquiring department and the re-
quiring department must agree that its
use will be beneficial. The departments
may execute a blanket agreement to
use advance MIPRs.

(¢c) The requiring department shall
not release an advance MIPR to the ac-
quiring department without obtaining
proper internal approval of the require-
ment.

(d) When advance MIPRs are used,
mark “ADVANCE MIPR” prominently
on the DD Form 448.



Department of Defense

(e) For urgent requirements, the ad-
vance MIPR may be transmitted elec-
tronically.

(f) On the basis of an advance MIPR,
the acquiring department may take the
initial steps toward awarding a con-
tract, such as obtaining internal co-
ordination and preparing an acquisi-
tion plan. Acquiring departments may
determine the extent of these initial
actions but shall not award contracts
on the basis of advance MIPRs.

208.7004-4 Cutoff dates for submission
of Category II MIPRs.

(a) Unless otherwise agreed between
the departments, May 31 is the cutoff
date for the receipt of MIPRs citing ex-
piring appropriations which must be
obligated by September 30 of that fis-
cal year. If circumstances arise which
require the submission of MIPRs citing
expiring appropriations after the cutoff
date, the requiring department will
communicate with the acquiring de-
partment before submission to find out
whether the acquiring department can
execute a contract or otherwise obli-
gate the funds by the end of the fiscal
year. Acquiring departments will make
every effort to obligate funds for all
such MIPRs accepted after the cutoff
date. However, acceptance of a late
MIPR does not constitute assurance by
the acquiring department that all such
funds will be obligated.

(b) Nothing in these instructions is
intended to restrict the processing of
MIPRs when the acquiring department
is capable of executing contracts or
otherwise obligating funds before the
end of the fiscal year.

(c) The May 31 cutoff date does not
apply to MIPRs citing continuing ap-
propriations.

208.7004-5 Notification of inability to
obligate on Category II MIPRs.

On August 1, the acquiring depart-
ment will advise the requiring depart-
ment of any Category II MIPRs on
hand citing expiring appropriations
they will be unable to obligate prior to
the fund expiration date. If an unfore-
seen situation develops after August 1
which will prevent execution of a con-
tract, the acquiring department will
notify the requiring department as
quickly as possible and return the
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MIPR. The letter of transmittal re-
turning the MIPR will authorize pur-
chase by the requiring department and
state the reason that the acquisition
could not be accomplished.

208.7004-6 Cancellation
ments.

(a) Category I MIPRs. The requiring
department will notify the acquiring
department by electronic or other im-
mediate means when cancelling all or
part of the supplies or services re-
quested in the MIPR. Within 30 days,
the acquiring department will notify
the requiring department of the quan-
tity of items available for termination
and the amount of funds in excess of
the estimated settlement costs. Upon
receipt of this information, the requir-
ing department will issue a MIPR
amendment to reduce the quantities
and funds accordingly.

(b) Category II MIPRs. The requiring
department will notify the acquiring
department electronically or by other
immediate means when cancelling all
or any part of the supplies or services
requested in the MIPR.

(1) If the acquiring department has
not entered into a contract for the sup-
plies or services to be cancelled, the ac-
quiring department will immediately
notify the requiring department. Upon
receipt of such notification, the requir-
ing department shall initiate a MIPR
amendment to revoke the estimated
amount shown on the original MIPR
for the cancelled items.

(2) If the items to be cancelled have
already been placed under contract—

(i) As soon as practicable, but in no
event more than 45 days after receipt
of the cancellation notice from the re-
quiring department, the contracting of-
ficer shall issue a termination data let-
ter to the requiring department (origi-
nal and four copies) containing, as a
minimum, the information in Table 8-
1, Termination Data Letter.

(ii) The termination contracting offi-
cer (TCO) will review the proceedings
at least every 60 days to reassess the
Government’s probable obligation. If
any additional funds are excess to the
probable settlement requirements, or if
it appears that previous release of ex-
cess funds will result in a shortage of
the amount which will be required for

of require-
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settlement, the TCO will promptly no-
tify the contracting office which will
amend the termination data letter. The
requiring department will process a
MIPR amendment to reflect the rein-
statement of funds within 30 days after
receiving the amended termination
data letter.

(iii) Upon receipt of a copy of the ter-
mination settlement agreement, the
requiring department will prepare a
MIPR amendment, if required, to re-
move any remaining excess funds.

TABLE 8-1, TERMINATION DATA LETTER

SUBJECT: Termination Data Re:

Contract No.

Termination No.

Contract )

(a) As termination action is now in progress on

the above contract, the following information is

submitted:

(1) Brief Description of items terminated.

(2) You are notified that the sum of $ is

available for release under the subject contract.

This sum represents the difference between

$ ) , the value of items terminated under

the contract, and $ estimated to be re-

quired for settlement of the terminated contract.

The estimated amount available for release is al-

located by the appropriations cited on the con-

tract as follows:

MIPR NO. ACCOUNTING CLASSI-

FICATION AMOUNT

Total available for release at this time $

(b) Request you forward an amendment to MIPR
on DD Form 448-2 to reflect the re-

duced quantity and amount of funds available for

release.

(c) Periodic reviews (not less than 60 days) will

be made as termination proceedings progress to

redetermine the Government's probable obliga-

tion.

Contracting Officer

208.7004-7 Termination for default.

(a) When the acquiring department
terminates a contract for default, they
will ask the requiring department if
the supplies or services to be termi-
nated are still required so that repur-
chase action can be started.

(b) The requiring department will not
deobligate funds on a contract termi-
nated for default until receipt of a set-
tlement modification or other written
evidence from the acquiring depart-
ment authorizing release of funds.

(c) On the repurchase action, the ac-
quiring department will not exceed the
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unliquidated funds on the defaulted
contract without receiving additional
funds from the requiring department.

208.7004-8 Transportation funding.

The requiring department will advise
the acquiring department or the trans-
portation officer in the contract ad-
ministration office of the fund account
to be charged for transportation costs.
The requiring department may cite the
fund account on each MIPR or provide
the funding cite to the transportation
officer at the beginning of each fiscal
year for use on Government bills of
lading. When issuing a Government bill
of lading, show the requiring depart-
ment as the department to be billed
and cite the appropriate fund account.

208.7004-9 Status reporting.

(a) The acquiring department will
maintain a system of MIPR follow up
to inform the requiring department of
the current status of its requests. In
addition, the contract administration
office will maintain a system of follow
up in order to advise the acquiring de-
partment on contract performance.

(b) If requested by the requiring de-
partment, the acquiring department
will furnish the requiring department a
copy of the solicitation when the MIPR
is satisfied through Category II fund-
ing.

(c) Any reimbursement billings, ship-
ping document, contractual docu-
ments, project orders, or related docu-
mentation furnished to the requiring
department will identify the requiring
department’s MIPR number, quantities
of items, and funding information.

208.7004-10 Administrative costs.

The acquiring department bears the
administrative costs of acquiring sup-
plies for the requiring department.
However, when an acquisition responsi-
bility is transferred to another depart-
ment, funds appropriated or to be ap-
propriated for administrative costs will
transfer to the successor acquiring de-
partment. The new acquiring depart-
ment must assume budget cognizance
as soon as possible.
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208.7005 MIPRs.

Instructions on preparation and use
of DD Form 448, Military Interdepart-
mental Purchase Request, and DD
Form 448-2, Acceptance of MIPR, are in
253.208.

208.7006 Coordinated acquisition as-
signments.

See appendix B for coordinated ac-
quisition assignments.

Subpart 208.71—Acquisition for
National Aeronautics and
Space Administration (NASA)

208.7100 Authorization.

NASA is authorized by Public Law
85-568 to use the acquisition services,
personnel, equipment, and facilities of
DoD departments and agencies with
their consent, with or without reim-
bursement, and on a similar basis to
cooperate with the departments/agen-
cies in the use of acquisition services,
equipment, and facilities.

208.7101 Policy.

Departments and agencies will—

(a) Cooperate fully with NASA in
making acquisition services, equip-
ment, personnel, and facilities avail-
able on the basis of mutual agreement.

(b) Not claim reimbursement for ad-
ministrative costs incident to acquisi-
tions for NASA, unless agreed other-
wise prior to the time services are per-
formed.

208.7102

(a) When contracting or performing
field service functions for NASA, the
departments and agencies will use
their own methods, except when other-
wise required by the terms of the
agreement.

(b) Departments and agencies nor-
mally will use their own funds when
contracting for or performing services
for NASA and will not cite NASA funds
on any defense obligation or payment
document.

Procedures.

208.7103 Purchase request and accept-
ance.

(a) NASA will use NASA Form 523,

NASA-Defense Purchase Request, to
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request acquisition of supplies or serv-
ices.

(b) Except as provided in paragraph
(d) of this section, departments and
agencies will respond within 30 days to
a NASA purchase request by for-
warding DD Form 448-2, Acceptance of
MIPR. Forward each DD Form 448-2 in
quadruplicate and indicate action sta-
tus as well as the name and address of
the DoD acquisition activity for future
use by the NASA initiator.

(c) To the extent feasible, all docu-
ments related to the NASA action will
reference the NASA-Defense Purchase
Request number and the item number
when appropriate.

(d) Departments and agencies are not
required to accept NASA-Defense Pur-
chase Requests for common-use stand-
ard stock items which the supplying
department has on hand or on order for
prompt delivery at published prices.

208.7104 Changes in estimated total
prices.

When a department or agency deter-
mines that the estimated total price
(Block 6F, NASA Form 523) for NASA
items is not sufficient to cover the re-
quired reimbursement, or is in excess
of the amount required, the depart-
ment/agency will forward a request for
amendment to the NASA originating
office. Indicate in the request a specific
dollar amount, rather than a percent-
age, and include justification for any
upward adjustment requested. Upon ap-
proval of a request, NASA will forward
an amendment of its purchase request
to the contracting activity.

208.7105 Payments.

Departments and agencies will sub-
mit SF 1080, Voucher for Transferring
Funds, billings to the NASA office des-
ignated in Block 9 of the NASA-De-
fense Purchase Request, except where
agreements provide that reimburse-
ment is not required. Departments and
agencies will support billings in the
same manner as billings between de-
partments and agencies.

Subpart 208.72—Industrial
Preparedness Production Planning

208.7201 Definitions.
As used in this subpart—
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Industrial base means that part of the
total privately-owned and Government-
owned industrial production and main-
tenance capacity of the United States
and Canada, which will be available
during national emergencies to manu-
facture and repair items required by
the departments.

Industrial  preparedness  production
planning means planning designed to
maintain an adequate industrial base
to support DoD requirements for se-
lected essential military items in a na-
tional emergency.

National emergency means a condition
declared by the President or the Con-
gress which authorizes certain emer-
gency action in the national interest,
including partial or total mobilization
of national resources.

Planned item means any item selected
for industrial preparedness planning
under the criteria of DoDI 4005.3, Indus-
trial Preparedness Planning.

Planned producer means an industrial
firm which has agreed by either non-
binding memorandum of understanding
or binding contract/contract clause to
provide production capacity data, to
maintain existing capacity for a nego-
tiated period of time, and to accept
contracts for planned items upon the
request of the Government.

208.7202

(a) Under the Industrial Preparedness
Production Planning (IPPP) program,
DoD components and industry work to-
gether to ensure essential military
items are available during an emer-
gency.

(b) Departments and agencies select
weapon systems and items for planning
in accordance with DoDI 4005.3, Indus-
trial Preparedness Planning. Planning
is conducted only with U.S. or Cana-
dian sources.

(c) The use of privately-owned facili-
ties is preferred to minimize the need
for Government investment. Depart-
ments and agencies will include Gov-
ernment-owned production facilities in
the industrial base only when—

(1) Private industry is unable to pro-
vide the facilities necessary to support
DoD requirements; or

(2) The facilities are necessary—

(i) For reasons of national security;
or

General.
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(ii) To ensure a quick response capa-
bility to meet fluctuating demands.

208.7203 Authority.

Authority under current contracting
procedures to accomplish industrial
planning actions includes—

(a) Leasing of Government-owned
property to planned emergency pro-
ducers under the authority of the Mili-
tary Leasing Act of 1947, 10 U.S.C. 2667;

(b) Acquisitions in the interest of na-
tional defense under FAR 6.202(a)(2), or
in case of a national emergency or to
achieve industrial mobilization under
FAR 6.302-3;

(c) Acquisition of items restricted
under 225.7010 and 225.71;

(d) Use of multiyear contracting
(FAR subpart 17.1);

(e) Providing Government production
and research property to contractors;
and

(f) Use of direct payment for idle fa-
cilities or idle capacities reserved for
defense mobilization production (FAR
31.205-17(d)).

[66 FR 36306, July 31, 1991, as amended at 57
FR 42629, Sept. 15, 1992; 62 FR 34121, June 24,
1997]

208.7204 Procedures.

(a) Except as otherwise provided in
FAR or DFARS, solicit planned pro-
ducers for all acquisitions of their
planned items, when the acquisition
exceeds the simplified acquisition
threshold.

(b) The contracting officer may con-
tract for industrial planning efforts for
selected essential military items.
These efforts may include, but are not
limited to, the maintenance of Govern-
ment-owned industrial facilities (real
and personal property) or production
data packages. These planning efforts
may be acquired through an individual
service contract or as a line item on a
contract for a planned item.

[66 FR 36306, July 31, 1991, as amended at 64
FR 2596, Jan. 15, 1999]

Subpart 208.73—Use of Govern-
ment-Owned Precious Metals

208.7301 Definitions.
As used in this subpart—
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Defense Supply Center, Philadelphia
(DSCP) means the Defense Logistics
Agency field activity located at 700
Robbins Avenue, Philadelphia, PA
19111-5096, which is the assigned com-
modity integrated material manager
for refined precious metals and is re-
sponsible for the storage and issue of
such material.

Dual pricing evaluation procedure
means a procedure where offerors sub-
mit two prices for precious metals
bearing items—one based on Govern-
ment-furnished precious metals and
one based on contractor-furnished pre-
cious metals. The contracting officer
evaluates the prices to determine
which is in the Government’s best in-
terest.

Precious Metals Indicator Code (PMIC)
means a single-digit, alpha-numeric
code assigned to national stock num-
bered items in the Defense Integrated
Data System Total Item Record used
to indicate the presence or absence of
precious metals in the item. PMICs and
the content value of corresponding
items are listed in DoD 4100.39-M, Fed-
eral Logistics Information System
(FLIS) Procedures Manual, Volume 10,
Chapter 4, Table 160.

Refined precious metal means recov-
ered silver, gold, platinum, palladium,
iridium, rhodium, or ruthenium, in bul-
lion, granulation or sponge form, which
has been purified to at least .999 per-
centage of fineness.

[66 FR 36306, July 31, 1991, as amended at 65
FR 14398, Mar. 16, 2000; 65 FR 52951, Aug. 31,
2000; 656 FR 58607 Sept. 29, 2000]

208.7302

DoD policy is for maximum partici-
pation in the Precious Metals Recovery
Program (PMRP). DoD components
shall furnish recovered precious metals
contained in the DSCP inventory to
production contractors rather than use
contractor-furnished precious metals
whenever the contracting officer deter-
mines it to be in the Government’s best
interest.

[66 FR 36306, July 31, 1991, as amended at 65
FR 52951, Aug. 31, 2000]

Policy.

208.7303 Procedures.

(a) Item managers and contracting
officers will use the PMIC and/or other
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relevant data furnished with a pur-
chase request to determine the applica-
bility of this subpart.

(b) When an offeror advises of a pre-
cious metals requirement, the con-
tracting officer shall use the proce-
dures in chapter 11 of DoD 4160.21-M,
Defense Materiel Disposition Manual,
to determine availability of required
precious metal assets and current gov-
ernment-furnished materiel (GFM)
unit prices. If the precious metals are
available, the contracting officer shall
evaluate offers and award the contract
on the basis of the offer which is in the
best interest of the Government.

(c) When the clause prescribed by
208.7305 is included in a solicitation,
the contracting officer will ensure that
section B, Schedule of Supplies or
Services and Prices, is structured to—

(1) Permit insertion of alternate
prices for each deliverable contract
line item number that uses precious
metals; and

(2) Use dual pricing evaluation proce-
dures.

[566 FR 36306, July 31, 1991, as amended at 65
FR 52952, Aug. 31, 2000; 656 FR 58607, Sept. 29,
2000]

208.7304 Refined precious metals.

The following refined precious metals
are currently managed by DSCP:

Precious metal National stock number (NSN)

Gold ...
Silver ... e
Platinum Granules
Platinum Sponge ...
Palladium Granules
Palladium Sponge
Rhodium
Iridium
Ruthenium

9660-00-042-7733
9660-00-106-9432
9660-00-042-7768
9660-00-151-4050
9660-00-042-7765
9660-01-039-0320
9660-01-010-2625
9660-00-011-1937
9660-01-039-0313

[656 FR 52952, Aug. 31, 2000]

208.7305 Contract clause.

(a) Use the clause at 252.208-7000, In-
tent to Furnish Precious Metals as
Government-Furnished Material, in all
solicitations and contracts except—

(1) When the contracting officer has
determined that the required precious
metals are not available from DSCP;

(2) When the contracting officer
knows that the items being acquired do
not require precious metals in their
manufacture; or
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(3) For acquisitions at or below the
simplified acquisition threshold.

(b) To make the determination in
paragraph (a)(1) of this section, the
contracting officer shall consult with
the end item inventory manager and
comply with the procedures in Chapter
11, DoD 4160.21-M, Defense Materiel
Disposition Manual.

[66 FR 36306, July 31, 1991, as amended at 64
FR 2596, Jan. 15, 1999; 656 FR 14398, Mar. 16,
2000; 65 FR 52952, Aug. 31, 2000]
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Subpart 209.1—Responsible
Prospective Contractors

209.101 Definitions.

“Entity controlled by a foreign gov-
ernment,” ‘‘foreign government,”’” and
“proscribed information,” are defined
in the provision at 252.209-7002, Disclo-
sure of Ownership or Control by a For-
eign Government.

[59 FR 51132, Oct. 7, 1994]

209.103 Policy.

(a)(i) Do not deny award to contrac-
tors subject to on-site inspection under
the Intermediate-Range Nuclear Forces
(INF) Treaty, or similar treaty, due to
the actual or potential presence of So-
viet inspectors at the contractor’s fa-
cility unless—

(A) Necessary for reasons of national
security;

(B) The decision is based on full in-
formation, including comment from
the potential contractor or subcon-
tractor on the security issues involved;
and

(C) The department or agency acqui-
sition executive reviews the decision
and the Under Secretary of Defense
(Acquisition, Technology, and Logis-
tics) approves the decision.

(ii) Make any decision to deny con-
sideration for award under paragraph
(a)(i) of this section as early as possible
in the acquisition process. Notify the
firm in writing of any decision not to
consider the firm for award of a con-
tract or subcontract.

(c) The additional cost of contract
administration and audit due to a con-
tractor’s performance risk may be con-
sidered in evaluating the contractor’s
price.

[66 FR 36313, July 31, 1991, as amended at 60
FR 29497, June 5, 1995; 61 FR 50452, Sept. 26,
1996; 656 FR 39704, June 27, 2000]
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209.103-70 Contract clause.

Use the clause at 252.209-7000, Acqui-
sition from Subcontractors Subject to
On-Site Inspection Under the Inter-
mediate-Range Nuclear Forces (INF)
Treaty, in all solicitations and con-
tracts exceeding the simplified acquisi-
tion threshold, except solicitations and
contracts for commercial items.

[60 FR 61593, Nov. 30, 1995, as amended at 61
FR 50452, Sept. 26, 1996]

209.104 Standards.

209.104-1 General standards.

(e) For cost-reimbursement or incen-
tive type contracts, or contracts which
provide for progress payments based on
costs or on a percentage or stage of
completion, the prospective contrac-
tor’s accounting system and related in-
ternal controls must provide reason-
able assurance that—

(i) Applicable laws and regulations
are complied with;

(ii) The accounting system and cost
data are reliable;

(iii) Risk of misallocations
mischarges are minimized; and

(iv) Contract allocations and charges
are consistent with invoice procedures.

(g)(1) Ownership or control by the gov-
ernment of a terrorist country. (A) Under
10 U.S.C. 2327(b), a contracting officer
shall not award a contract of $100,000 or
more to a firm or to a subsidiary of a
firm when a foreign government—

(1) Either directly or indirectly, has a
significant interest—

(1) In the firm; or

(i1) In the subsidiary or the firm that
owns the subsidiary; and

(2) Has been determined by the Sec-
retary of State under 50 U.S.C. App.
2405(j)(1)(A) to be a government of a
country that has repeatedly provided
support for acts of international ter-
rorism.

(B) The Secretary of Defense may
waive the prohibition in paragraph
(g)(A)(A) of this subsection in accord-
ance with 10 U.S.C. 2327(c). This waiver
authority may not be delegated.

(i1) Owmnership or control by a foreign
government when access to proscribed in-
formation is required to perform the con-
tract. (A) Under 10 U.S.C. 2536(a), no
DoD contract under a national security
program may be awarded to an entity

and

67

209.104-1

controlled by a foreign government if
that entity requires access to pro-
scribed information to perform the
contract.

(B) Whenever the contracting officer
has a question about application of the
provision at 252.209-7002, the con-
tracting officer may seek advice from
the Director, Defense Security Pro-
grams, Office of the Assistant Sec-
retary of Defense for Command, Con-
trol, Communications and Intelligence.

(C) In accordance with 10 U.S.C.
2536(b)(1)(A), the Secretary of Defense
may waive the prohibition in para-
graph (g)(ii)(A) of this subsection upon
determining that the waiver is essen-
tial to the national security interest of
the United States. The Secretary has
delegated authority to grant this waiv-
er to the Assistant Secretary of De-
fense Command, Control, Communica-
tions and Intelligence. Waiver requests,
prepared by the requiring activity in
coordination with the contracting offi-
cer, shall be processed through the Di-
rector of Defense Procurement, Office
of the Under Secretary of Defense (Ac-
quisition, Technology, and Logistics),
and shall include a proposed national
interest determination. The proposed
national interest determination, pre-
pared by the requiring activity in co-
ordination with the contracting officer,
shall include:

(I) Identification of the proposed
awardee, with a synopsis of its foreign
ownership (include solicitation and
other reference numbers to identify the
action);

(2) General description of the acquisi-
tion and performance requirements;

(3) Identification of the national se-
curity interests involved and the ways
award of the contract helps advance
those interests;

(4) The availability of another entity
with the capacity, capability and tech-
nical expertise to satisfy defense acqui-
sition, technology base, or industrial
base requirements; and

(5) A description of any alternate
means available to satisfy the require-
ment, e.g., use of substitute products
or technology or alternate approaches
to accomplish the program objectives.

(D) In accordance with 10 U.S.C.
2536(b)(1)(B), the Secretary of Defense
may, in the case of a contract awarded
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for environmental restoration, remedi-
ation, or waste management at a DoD
facility, waive the prohibition in para-
graph (g)(ii)(A) of this subsection
upon—

(1) Determining that—

(i) The waiver will advance the envi-
ronmental restoration, remediation, or
waste management objectives of DoD
and will not harm the national secu-
rity interests of the United States; and

(i1) The entity to which the contract
is awarded is controlled by a foreign
government with which the Secretary
is authorized to exchange Restricted
Data under section 144c. of the Atomic
Energy Act of 1954 (42 U.S.C. 2164(c));
and

(2) Notifying Congress of the decision
to grant the waiver. The contract may
be awarded only after the end of the 45-
day period beginning on the date the
notification is received by the appro-
priate Congressional committees.

[68 FR 28464, May 13, 1993, as amended at 59
FR 51131, 51132, Oct. 7, 1994; 60 FR 29497, June
5, 1995; 62 FR 34121, June 24, 1997; 63 FR 11851,
Mar. 11, 1998; 63 FR 14837, Mar. 27, 1998; 65 FR
39704, June 27, 2000; 67 FR 4208, Jan. 29, 2002]

209.104-4 Subcontractor
bility.

Generally, the Canadian Commercial
Corporation’s (CCC) proposal of a firm
as its subcontractor is sufficient basis
for an affirmative determination of re-
sponsibility. However, when the CCC
determination of responsibility is not
consistent with other information
available to the contracting officer,
the contracting officer shall request
from CCC and any other sources what-
ever additional information is nec-
essary to make the responsibility de-
termination.

responsi-

209.104-70 Solicitation provisions.

(a) Use the provision at 252.209-7001,
Disclosure of Ownership or Control by
the Government of a Terrorist Coun-
try, in all solicitations expected to re-
sult in contracts of $100,000 or more.
Any disclosure that the government of
a terrorist country has a significant in-
terest in an offeror or a subsidiary of
an offeror shall be forwarded through
the head of the agency to the Director
of Defense Procurement, ATTN:
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OUSD(AT&L) DP/FC, 3060 Defense Pen-
tagon, Washington, DC 20101-3060.

(b) Use the provision at 252.209-7002,
Disclosure of Ownership or Control by
a Foreign Government, in all solicita-
tions, including those subject to the
procedures in FAR part 13, when access
to proscribed information is necessary
to perform a DoD contract under a na-
tional security program.

[68 FR 28464, May 13, 1993, as amended at 59
FR 51131, Oct. 7, 1994; 62 FR 34122, June 24,
1997; 63 FR 11851, Mar. 11, 1998; 63 FR 14837,
Mar. 27, 1998; 656 FR 39704, June 27, 2000; 67 FR
4208, Jan. 29, 2002]

209.105-2 Determinations
mentation.

(a) When the contracting officer con-
siders such action appropriate, the con-
tracting officer must submit a copy of
the determination to the appropriate
debarring and suspending official (see
209.403).

[64 FR 62985, Nov. 18, 1999]

and docu-

209.106 Preaward surveys.

209.106-1 Conditions
surveys.

(a) If a preaward survey is requested,
include the rationale in block 23 of the
SF 1403, Preaward Survey of Prospec-
tive Contractor (General).

[60 FR 61593, Nov. 30, 1995]

for preaward

209.106-2 Requests for preaward sur-
veys.

(1) The surveying activity is the cog-
nizant contract administration office
as listed in the Federal Directory of
Contract Administration Services
Components. When information is re-
quired as part of the survey on the ade-
quacy of the contractor’s accounting
system or its suitability for adminis-
tration of the proposed type of con-
tract, the surveying activity will ob-
tain the information from the auditor.

(2) Limited information may be re-
quested by telephone.

(3) The contracting officer may re-
quest a formal survey by telephone but
must confirm immediately with SF
1403, Preaward Survey of Prospective
Contractor (General). For a formal sur-
vey, send original and three copies of
SF 1403, including necessary drawings
and specifications.
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(a) List additional factors in item H,
section III of the SF 1403 and explain
them in block 23. For example—

(i) Information needed to determine a
prospective contractor’s eligibility
under the Walsh-Healey Public Con-
tracts Act. (Note that the Walsh-
Healey Public Contracts Act, block 12
of section I, only indicates what the
contractor has represented its classi-
fication to be under Walsh-Healey.)

(ii) Evaluation of a contractor as a
planned producer when the offered item
is or may appear on the Industrial Pre-
paredness Planning List (IPPL). When
the preaward survey results in a rec-
ommendation for award, ask the office
responsible for industrial preparedness
planning to consider designating the
prospective contractor as a planned
producer. If the item is already on the
IPPL or the prospective contractor is
already a planned producer, note the
information in block 23.

(iii) Evaluation of the prospective
contractor’s performance against small
business subcontracting plans.

(c) On base level preaward surveys,
technical personnel from the requiring
installation should participate when
there is concern about the ability of a
prospective contractor to perform a
base level service or construction con-
tract.

(d) Allow more time for—

(i) Complex items;

(ii) New or inexperienced DoD con-
tractors; and

(iii) Surveys with time-consuming re-
quirements, e.g., secondary survey, ac-
counting system review, financial ca-
pability analysis, or purchasing office
participation.

(e) Only request those factors essen-
tial to the determination of responsi-
bility. See 253.209-1(a) for an expla-
nation of the factors in section III,
blocks 19 and 20 of the SF 1403.

[66 FR 36313, July 31, 1991, as amended at 58
FR 28464, May 13, 1993; 65 FR 54969, Sept. 12,
2000]

Subpart 209.2—Qualifications
Requirements

209.202 Policy.

(a)(1) The inclusion of qualification
requirements in specifications for prod-
ucts that are to be included on a Quali-
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fied Products List, or manufactured by
business firms included on a Qualified
Manufacturers List, requires approval
by the departmental standardization
office in accordance with DoD 4120.24—
M, Defense Standardization Program
(DSP) Policies and Procedures. The in-
clusion of other qualification require-
ments in an acquisition or group of ac-
quisitions requires approval by the
chief of the contracting office.

[60 FR 61593, Nov. 30, 1995, as amended at 65
FR 63804, Oct. 25, 2000]

Subpart 209.3—First Article Testing
and Approval

209.303 Use.

(d) The contracting officer may re-
quire that first articles be manufac-
tured using the same facilities, produc-
tion processes, methods, and materials
to be used for production units under
the contract.

209.305 Risk.

The contracting officer may give this
authorization to a contractor only
after approval by a level higher than
the contracting officer.

209.306

(a)(1) To be sure that the contractor
and the Government clearly under-
stand and interpret contract terms and
conditions in the same manner, avoid
describing first article requirements
exclusively in general terms such as
“visual,” ‘‘dimensional,” ‘‘workman-
ship,” or ‘“‘specification compliance.”

Solicitation requirements.

209.308 Contract clauses.

Alternate I of the clauses at FAR
52.209-3, First Article Approval—Con-
tractor Testing, or 52.209-4, First Arti-
cle Approval—Government Testing, as
appropriate, may be used when—

(1) The form, fit, or function of the
product would be adversely affected by
contractor changes in the production
facilities, processes, methods, or mate-
rials subsequent to first article ap-
proval; and

(2) The Government has relied upon
first article testing in the absence of
complete design specifications to sup-
plement a performance specification;
or
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(3) It is essential to have an approved
first article to serve as a manufac-
turing standard.

Subpart 209.4—Debarment,
Suspension, and Ineligibility

209.402 Policy.

(d) The uniform suspension and de-
barment procedures to be followed by
all debarring and suspending officials
are set out in appendix H to this chap-
ter.

(e) The department or agency shall
provide a copy of the Debarment and
Suspension Procedures at DFARS ap-
pendix H to this chapter to contractors
at the time of their suspension or when
they are proposed for debarment, and
upon request to other interested par-
ties.

[59 FR 27668, May 27, 1994]

209.403 Definitions.

Debarring and suspending official. (1)
For DoD, the designees are—

Army—Commander, U.S. Army Legal Serv-
ices Agency

Navy—The General Counsel of the Depart-
ment of the Navy

Air Force—Deputy General Counsel (Con-
tractor Responsibility)

Defense Advanced Research Projects Agen-
cy—The Director

Defense Information Systems Agency—The
General Counsel

Defense Logistics Agency—The Special As-
sistant for Contracting Integrity

National Imagery and Mapping Agency—The
General Counsel

Defense Threat Reduction Agency—The Di-
rector

National Security Agency—The Director

Ballistic Missile Defense Organization—The
General Counsel

Overseas installations—as designated by the
agency head

(2) Overseas debarring and
pending officials—

(i) Are authorized to debar or suspend
contractors located within the offi-
cial’s geographic area of responsibility
under any delegation of authority they
receive from their agency head.

(ii) Debar or suspend in accordance
with the procedures in FAR subpart 9.4
or under modified procedures approved
by the agency head based on consider-
ation of the laws or customs of the for-
eign countries concerned.

sus-
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(iii) In addition to the bases for de-
barment in FAR 9.406-2, may consider
the following additional bases—

(A) The foreign country concerned
determines that a contractor has en-
gaged in bid-rigging, price-fixing, or
other anti-competitive behavior; or

(B) The foreign country concerned
declares the contractor to be formally
debarred, suspended, or otherwise ineli-
gible to contract with that foreign gov-
ernment or its instrumentalities.

(3) The Defense Logistics Agency
Special Assistant for Contracting In-
tegrity is the exclusive representative
of the Secretary of Defense to suspend
and debar contractors from the pur-
chase of Federal personal property
under the Federal Property Manage-
ment Regulations (41 CFR 101-45.6) and
the Defense Materiel Disposition Man-
ual (DoD 4160.21-M).

[66 FR 36313, July 31, 1991, as amended at 56
FR 67212, Dec. 30, 1991; 59 FR 27669, May 27,
1994; 60 FR 61593, Nov. 30, 1995; 61 FR 50452,
Sept. 26, 1996; 63 FR 11528, Mar. 9, 1998; 64 FR
51075, Sept. 21, 1999; 64 FR 62985, Nov. 18, 1999]

209.405 Effect of listing.

(a) Under 10 U.S.C. 2393(b), when a de-
partment or agency determines that a
compelling reason exists for it to con-
duct business with a contractor that is
debarred or suspended from procure-
ment programs, it must provide writ-
ten notice of the determination to the
General Services Administration, Of-
fice of Acquisition Policy. Examples of
compelling Reasons are—

(i) Only a debarred or suspended con-
tractor can provide the supplies or
services;

(ii) Urgency requires contracting
with a debarred or suspended con-
tractor;

(iii) The contractor and a department
or agency have an agreement covering
the same events that resulted in the
debarment or suspension and the agree-
ment includes the department or agen-
cy decision not to debar or suspend the
contractor; or

(iv) The national defense requires
continued business dealings with the
debarred or suspended contractor.

(b)(i) The Procurement Cause and
Treatment Code ‘“‘H’’ annotation in the
GSA List of Parties Excluded from
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Federal Procurement and Nonprocure-
ment Programs identifies contractors
that are declared ineligible for award
of a contract or subcontract because of
a violation of the Clean Air Act (42
U.S.C. 7606) or the Clean Water Act (33
U.S.C. 1368).

(ii) Under the authority of 40 CFR
32.215(b), the agency head may grant an
exception permitting award to a Code
“H” ineligible contractor if it is in the
paramount interest of the TUnited
States.

(A) The agency head may delegate
this exception authority to a level no
lower than a general or flag officer or
a member of the Senior Executive
Service.

(B) The official granting the excep-
tion must provide written notice to the
Environmental Protection Agency de-
barring official.

[656 FR 52955, Aug. 31, 2000]

209.405-1 Continuation of current con-
tracts.

(b) Unless the agency head makes a
written determination that a compel-
ling reason exists to do so, ordering ac-
tivities shall not—

(i) Place orders exceeding the guar-
anteed minimum under indefinite
quantity contracts: or

(ii) When the agency is an optional
user, place orders against Federal Sup-
ply Schedule contracts.

(c) This includes exercise of options.

[60 FR 29497, June 5, 1995, as amended at 60
FR 61593, Nov. 30, 1995]

209.405-2 Restrictions
tracting.

(a) The contracting officer shall not
consent to any subcontract with a
firm, or a subsidiary of a firm, that is
identified by the Secretary of Defense
as being owned or controlled by the
government of a terrorist country un-
less the agency head states in writing
the compelling reasons for the sub-
contract.

[63 FR 14837, Mar. 27, 1998]

on subcon-

209.406 Debarment.

209.406-1 General.

(a)(i) When the debarring official de-
cides that debarment is not necessary,
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the official may require the contractor
to enter into a written agreement
which includes—

(A) A requirement for the contractor
to establish, if not already established,
and to maintain the standards of con-
duct and internal control systems pre-
scribed by subpart 203.70; and

(B) Other requirements the debarring
official considers appropriate.

(ii) Before the debarring official de-
cides not to suspend or debar in the
case of an indictment or conviction for
a felony, the debarring official must
determine that the contractor has ad-
dressed adequately the circumstances
that gave rise to the misconduct, and
that appropriate standards of ethics
and integrity are in place and are
working.

[67 FR 14992, Apr. 23, 1992]

209.406-2 Causes for debarment.

(a) Any person shall be considered for
debarment if criminally convicted of
intentionally affixing a label bearing a
“Made in America’ inscription to any
product sold in or shipped to the
United States that was not made in
America (10 U.S.C. 2410f).

(i) The debarring official will make a
determination concerning debarment
not later than 90 days after deter-
mining that a person has been so con-
victed.

(ii) In cases where the debarring offi-
cial decides not to debar, the debarring
official will report that decision to the
Director of Defense Procurement who
will notify Congress within 30 days
after the decision is made.

[568 FR 28464, May 13, 1993]

209.406-3 Procedures.

(a) Investigation and referral.

(i) Refer all matters appropriate for
consideration by an agency debarring
and suspending official as soon as prac-
ticable to the appropriate debarring
and suspending official identified in
209.403. Any person may refer a matter
to the debarring and suspending offi-
cial.

(ii) Use the following format when re-
ferring a matter to the agency debar-
ring and suspending official for consid-
eration. To the extent practicable, pro-
vide all specified information.
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(A) Name, address, and telephone
number of the point of contact for the
activity making the report.

(B) Name, contractor and Govern-
ment entity (CAGE) code, and address
of the contractor.

(C) Name and addresses of the mem-
bers of the board, principal officers,
partners, owners, and managers.

(D) Name and addresses of all known
affiliates, subsidiaries, or parent firms,
and the nature of the business relation-
ship.

(E) For each contract affected by the
conduct being reported—

(I) The contract number;

(2) All office identifying numbers or
symbols;

(3) Description of supplies or services;

(4) The amount;

(5) The percentage of completion;

(6) The amount paid the contractor;

(7) Whether the contract is assigned
under the Assignment of Claims Act
and, if so, to whom; and

(8) The amount due the contractor.

(F) For any other contracts out-
standing with the contractor or any of
its affiliates—

(I) The contract number;

(2) The amount;

(3) The amounts paid the contractor;

(4) Whether the contract is assigned
under the Assignment of Claims Act
and, if so, to whom; and

() The amount due the contractor.

(G) A complete summary of all perti-
nent evidence and the status of any
legal proceedings involving the con-
tractor.

(H) An estimate of any damages sus-
tained by the Government as a result
of the contractor’s action (explain how
the estimate was calculated).

(I) If a contracting office initiates
the report, the comments and rec-
ommendations of the contracting offi-
cer and of each higher-level con-
tracting review authority regarding—

(I) Whether to suspend or debar the
contractor;

(2) Whether to apply limitations to
the suspension or debarment;

(3) The period of any recommended
debarment; and

(4) Whether to continue any current
contracts with the contractor (or ex-
plain why a recommendation regarding
current contracts is not included).
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(J) When appropriate, as an enclosure
to the report—

(I) A copy or pertinent extracts of
each pertinent contract;

(2) Witness statements or affidavits;

(3) Copies of investigative reports
when authorized by the investigative
agency,

(4) Certified copies of indictments,
judgments, and sentencing actions;

(5) A copy of any available deter-
minations of nonresponsibility in ac-
cordance with FAR 9.105-2(a)(1); and

(6) Any other appropriate exhibits or
documentation.

(iii) Send three copies of each report,
including enclosures, to the appro-
priate debarring and suspending offi-
cial.

(iv) If a referral lacks sufficient evi-
dence of a cause for debarment, the de-
barring and suspending official may
initiate a review or investigation, as
appropriate, by reporting the referral
to the appropriate Government entity,

e.g., contracting activity, inspector
general, or criminal investigative
agency.

(b) Decisionmaking process.

(i) The agency debarring and sus-
pending official may initiate the debar-
ment process by issuing a notice of pro-
posed debarment in accordance with
FAR 9.406-3(c) when the debarring and
suspending official finds that the ad-
ministrative record contains sufficient
evidence of one or more of the causes
for debarment stated in FAR 9.406-2 or
209.406-2.

(A) The absence of a referral in ac-
cordance with paragraph (a)(i) of this
subsection, or the absence of any infor-
mation specified in the report format
in paragraph (a)(ii) of this subsection,
will not preclude the debarring and
suspending official from making such a
finding.

(B) The signature of the debarring
and suspending official on the notice of
proposed debarment is sufficient evi-
dence that the debarring and sus-
pending official has made such a find-
ing.

(ii) The agency debarring and sus-
pending official must use the decision-
making process stated in FAR 9.406-
3(b), DFARS Appendix H, and any
agency-specific procedures that were
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provided to the contractor in advance
of the decision.

(d) Debarring official’s decision. The
absence of a referral in accordance
with paragraph (a)(i) of this subsection,
or the absence of any information spec-
ified in the report format in paragraph
(a)(ii) of this subsection, will not pre-
clude the debarring and suspending of-
ficial from making a decision.

[64 FR 62985, Nov. 18, 1999; 656 FR 4864, Feb. 1,
2000]

209.407 Suspension.

209.407-3 Procedures.

(a) Investigation and referral.

(i) Refer all matters appropriate for
consideration by an agency debarring
and suspending official as soon as prac-
ticable to the appropriate debarring
and suspending official identified in
209.403. Any person may refer a matter
to the debarring and suspending offi-
cial.

(i1) Use the format at 209.406-3(a)(ii)
when referring a matter to the agency
debarring and suspending official for
consideration. To the extent prac-
ticable, provide all information speci-
fied in the format.

(iii) If a referral lacks sufficient evi-
dence of a cause for suspension, the de-
barring and suspending official may
initiate a review or investigation, as
appropriate, by reporting the referral
to the appropriate Government entity,

e.g., contracting activity, inspector
general, or criminal investigative
agency.

(b) Decisionmaking process.

(i) The agency debarring and sus-
pending official may initiate the sus-
pension process by issuing a notice of
suspension in accordance with FAR
9.407-3(c) when the debarring and sus-
pending official finds that the adminis-
trative record contains sufficient evi-
dence of one or more of the causes for
suspension stated in FAR 9.407-2.

(A) The absence of a referral in ac-
cordance with paragraph (a)(i) of this
subsection, or the absence of any infor-
mation specified in the report format
at 209.406-3(a)(ii), will not preclude the
debarring and suspending official from
making such a finding.
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(B) The signature of the debarring
and suspending official on the notice of
suspension is sufficient evidence that
the debarring and suspending official
has made such a finding.

(ii) In deciding whether to terminate
a suspension following a submission of
matters in opposition, the agency de-
barring and suspending official must
use the decisionmaking process stated
in FAR 9.407-3(b), DFARS Appendix H,
and any agency-specific procedures
that were provided to the contractor in
advance of the decision.

(d) Suspending official’s decision. The
absence of a referral in accordance
with paragraph (a)(i) of this subsection,
or the absence of any information spec-
ified in the report format at 209.406—
3(a)(ii), will not preclude the debarring
and suspending official from making a
decision.

[64 FR 62985, Nov. 18, 1999; 656 FR 4864, Feb. 1,
2000]

209.409 Solicitation provision and con-
tract clause.

Use the clause at 252.209-7004, Sub-
contracting with Firms That Are
Owned or Controlled by the Govern-
ment of a Terrorist Country, in solici-
tations and contracts with a value of
$100,000 or more.

[63 FR 14837, Mar. 27, 1998]

209.470 Reserve Officer Training
Corps and military recruiting on
campus.

209.470-1 Definition.

Institution of higher education, as used
in this section, means an institution
that meets the requirements of 20
U.S.C. 1001 and includes all subele-
ments of such an institution.

[65 FR 2056, Jan. 13, 2000]

209.470-2 Policy.

(a) Except as provided in paragraph
(b) of this subsection, 10 U.S.C. 983 pro-
hibits DoD from providing funds by
contract or grant to an institution of
higher education if the Secretary of
Defense determines that the institu-
tion has a policy or practice that pro-
hibits or in effect prevents—
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(1) The Secretary of a military de-
partment from maintaining, estab-
lishing, or operating a unit of the Sen-
ior Reserve Officer Training Corps
(ROTC) at that institution;

(2) A student at that institution from
enrolling in a unit of the senior ROTC
at another institution of higher edu-
cation;

(83) The Secretary of a military de-
partment or the Secretary of Transpor-
tation from gaining entry to campuses,
or access to students on campuses, for
purposes of military recruiting; or

(4) Military recruiters from accessing
certain information pertaining to stu-
dents enrolled at that institution.

(b) The prohibition in paragraph (a)
of this subsection does not apply to an
institution of higher education if the
Secretary of Defense determines that—

(1) The institution has ceased the
policy or practice described in para-
graph (a) of this subsection; or

(2) The institution has a long-stand-
ing policy of pacifism based on histor-
ical religious affiliation.

[656 FR 2056, Jan. 13, 2000]

209.470-3 Procedures.

If the Secretary of Defense deter-
mines that an institution of higher
education is ineligible to receive DoD
funds because of a policy or practice
described in 209.470-2(a)—

(a) The Secretary of Defense will list
the institution on the List of Parties
Excluded from Federal Procurement
and Nonprocurement Programs pub-
lished by General Services Administra-
tion (also see FAR 9.404 and 32 CFR
part 216); and

(b) DoD components—

(1) Shall not solicit offers from,
award contracts to, or consent to sub-
contracts with the institution;

(2) Shall make no further payments
under existing contracts with the insti-
tution; and

(3) Shall terminate existing contracts
with the institution.

[66 FR 2057, Jan. 13, 2000, as amended at 67
FR 49254, July 30, 2002]
209.470-4 Contract clause.

Use the clause at 252.209-7005, Reserve
Officer Training Corps and Military
Recruiting on Campus, in all solicita-

74

48 CFR Ch. 2 (10-1-02 Edition)

tions and contracts with institutions of
higher education.

[65 FR 2057, Jan. 13, 2000]

209.471 Congressional Medal of Honor.

In accordance with Section 8118 of
Pub. L. 105-262, do not award a contract
to, extend a contract with, or approve
the award of a subcontract to any enti-
ty that, within the preceding 15 years,
has been convicted under 18 U.S.C. 704
of the unlawful manufacture or sale of
the Congressional Medal of Honor. Any
entity so convicted will be listed as in-
eligible on the List of Parties Excluded
from Federal Procurement and Non-
procurement Programs published by
the General Services Administration.

[64 FR 31733, June 14, 1999]

PART 210—MARKET RESEARCH

AUTHORITY: 41 U.S.C. 421 and 48 CFR Chap-
ter 1.

SOURCE: 67 FR 20688, Apr. 26, 2002, unless
otherwise noted.

210.001 Policy.

(a) Also conduct market research be-
fore purchasing a product listed in the
Federal Prison Industries (FPI) Sched-
ule. Use the results to determine
whether the FPI product is comparable
to products available from the private
sector that best meet the Govern-
ment’s needs in terms of price, quality,
and time of delivery. (See subpart
208.6.)

PART 211—DESCRIBING AGENCY
NEEDS

Sec.
211.002 Policy.
211.002-70 Contract clause.

Subpart 211.1—Selecting and Developing
Requirements Documents

211.107 Solicitation provision.

Subpart 211.2—Using and Maintaining
Requirements Documents

211.201 Identification and availability of
specifications.

211.204 Solicitation provisions and contract
clauses.

211.270 [Reserved]
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211.271 Elimination of use of class I ozone-
depleting substances.

211.272 Alternate preservation, packaging,
and packing.

211.273 Substitutions for military or Fed-
eral specifications and standards.

211.273-1 Definition.

211.273-2 Policy.

211.273-3 Procedures.

211.273-4 Contract clause.

Subpart 211.5—Liquidated Damages
211.503 Contract clauses.

Subpart 211.6—Priorities and Allocations

211.602 General.

AUTHORITY: 41 U.S.C. 421 and 48 CFR Chap-
ter 1.

SOURCE: 60 FR 61594, Nov. 30, 1995, unless
otherwise noted.

211.002

All systems acquisition programs in
the DoD are subject to the acquisition
streamlining policies and procedures in
DoDI 5000.2, Defense Acquisition Man-
agement Policies and Procedures.

Policy.

211.002-70 Contract clause.

Use the clause at 252.211-7000, Acqui-
sition Streamlining, in all

Subpart 211.1—Selecting and De-
veloping Requirements Docu-
ments

211.107 Solicitation provision.

(b) DoD uses the categorical method
of reporting. Do not use the provision
at FAR 52.211-7, Alternatives to Gov-
ernment-Unique Standards, in DoD so-
licitations.

[656 FR 6553, Feb. 10, 2000]

Subpart 211.2—Using and Main-
taining Requirements Docu-
ments

211.201 Identification and availability
of specifications.

(a) The DoD index of data item de-
scriptions is DoD 5010.12-1,, Acquisition
Management Systems and Data Re-
quirements Control List (AMSDL).

(b) Also, furnish data item descrip-
tions that are not listed in the
AMSDL, except when it is not feasible,
e.g., documents are bulky or only a
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limited number of copies are available
at the contracting activity.

(d) The AMSDL, all unclassified spec-
ifications and standards listed in the
DODISS, and data item descriptions
listed in the AMSDL also may be ob-
tained from the Department of Defense
Single Stock Point (DoDSSP), Building
4, Section D, 700 Robbins Avenue,
Philadelphia, PA 19111-5094; telephone
(215) 697-2179; http:/assist.daps.mil. In-
clude with the request—

(i) The requester’s customer number;
and

(ii) Complete return mailing address,
including any ‘‘mark for” instructions.

[60 FR 61594, Nov. 30, 1995, as amended at 64
FR 8727, Feb. 23, 1999; 64 FR 51075, Sept. 21,
1999]

211.204 Solicitation provisions and

contract clauses.

(c) When contract performance re-
quires use of specifications and stand-
ards which are mnot listed in the
DODISS and data item descriptions
which are not listed in the AMSDL,, use
provisions, as appropriate, substan-
tially the same as those at 252.211-7001,
Availability of Specifications and
Standards Not Listed in DODISS, Data
Item Descriptions Not Listed in DoD
5010.12-I., and Plans, Drawings, and
Other Pertinent Documents, and
252.211-7002, Availability for Examina-
tion of Specifications, Standards,
Plans, Drawings, Data Item Descrip-
tions, and Other Pertinent Documents.

211.270 [Reserved]

211.271 Elimination of use of class I
ozone-depleting substances.

(a) Contracts. No DoD contract may
include a specification or standard that
requires the use of a class I ozone-de-
pleting substance or that can be met
only through the use of such a sub-
stance unless the inclusion of the spec-
ification or standard is specifically au-
thorized at a level no lower than a gen-
eral or flag officer or member of the
Senior Executive Service of the requir-
ing activity in accordance with Section
326, Public Law 102-484 (10 U.S.C. 2301
(repealed) note).

(b) Modifications. (1) Contracts award-
ed before June 1, 1993, with a value in
excess of $10 million, that are modified
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or extended (including option exercise)
and, as a result of the modification or
extension will expire more than one
year after the effective date of the
modification or extension, must be
evaluated in accordance with agency
procedures for the elimination of
ozone-depleting substances.

(i) The evaluation must be carried
out within 60 days after the first modi-
fication or extension.

(ii) No further modification or exten-
sion may be made to the contract until
the evaluation is complete.

(2) If, as a result of this evaluation, it
is determined that an economically
feasible substitute substance or alter-
native technology is available, the con-
tracting officer shall modify the con-
tract to require the use of the sub-
stitute substance or alternative tech-
nology.

(3) If a substitute substance or alter-
native technology is not available, a
written determination shall be made to
that effect at a level no lower than a
general or flag officer or member of the
Senior Executive Service of the requir-
ing activity.

211.272 Alternate preservation, pack-
aging, and packing.

Use the provision at 252.211-7004, Al-
ternate Preservation, Packaging, and
Packing, in solicitations which include
military preservation, packaging, or
packing specifications when it is fea-
sible to evaluate and award using com-
mercial or industrial preservation,
packaging, or packing.

211.273 Substitutions for military or
Federal specifications and stand-
ards.

211.273-1 Definition.

SPI process, as used in this section, is
defined in the clause at 252.211-7005,
Substitutions for Military or Federal
Specifications and Standards.

[62 FR 44224, Aug. 20, 1997]

211.273-2 Policy.

(a) Under the Single Process Initia-
tive (SPI), DoD accepts SPI processes
in lieu of specific military or Federal
specifications or standards that specify
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a management or manufacturing proc-
ess.

(b) DoD acceptance of an SPI process
follows the decision of a Management
Council, which includes representa-
tives of the contractor, the Defense
Contract Management Agency, the De-
fense Contract Audit Agency, and the
military departments.

(c) In procurements of previously de-
veloped items, SPI processes that pre-
viously were accepted by the Manage-
ment Council shall be considered valid
replacements for military or Federal
specifications or standards, absent a
specific determination to the contrary
(see 211.273-3(c)).

[62 FR 44224, Aug. 20, 1997, as amended at 64
FR 14399, Mar. 25, 1999; 65 FR 52952, Aug. 31,
2000]

211.273-3 Procedures.

(a) Solicitations for previously devel-
oped items shall encourage offerors to
identify SPI processes for use in lieu of
military or Federal specifications and
standards cited in the solicitation. Use
of the clause at 252.211-7005 satisfies
this requirement.

(b) Contracting officers shall ensure
that—

(1) Concurrence of the requiring ac-
tivity is obtained for any proposed sub-
stitutions prior to contract award;

(2) Any necessary additional informa-
tion regarding the SPI process identi-
fied in the proposal is obtained from
the cognizant administrative con-
tracting officer; and

(3) In competitive procurements, pro-
spective offerors are provided the op-
portunity to obtain verification that
an SPI process is an acceptable re-
placement for a military or Federal
specification or standard for the par-
ticular procurement prior to the date
specified for receipt of offers.

(c) Any determination that an SPI
process is not acceptable for a specific
procurement shall be made prior to
contract award at the head of the con-
tracting activity or program executive
officer level. This authority may not be
delegated.

[64 FR 14399, Mar. 25, 1999]
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211.273-4 Contract clause.

Use the clause at 252.211-7005, Substi-
tutions for Military or Federal Speci-
fications and Standards, in solicita-
tions and contracts exceeding the
micro-purchase threshold, when pro-
curing previously developed items.

[62 FR 44224, Aug. 20, 1997]

Subpart 211.5—Liquidated
Damages

211.503 Contract clauses.

(b) Use the clause at FAR 52.211-12,
Liquidated Damages—Construction, in
all construction contracts exceeding
$500,000, except cost-plus-fixed-fee con-
tracts or contracts where the con-
tractor cannot control the pace of the
work. Use of the clause in contracts of
$500,000 or less is optional.

[60 FR 61594, Nov. 30, 1995. Redesignated at 66
FR 49861, Oct. 1, 2001]

Subpart 211.6—Priorities and
Allocations

211.602

DoD implementation of the Defense
Priorities and Allocations System is in
DoDD 4400.1, Defense Production Act
Programs.

[64 FR 51075, Sept. 21, 1999]

General.

PART 212—ACQUISITION OF
COMMERCIAL ITEMS

Subpart 212.1—Acquisition of Commercial
ltems—General

Sec.
212.102 Applicability.

Subpart 212.2—Special Requirements for
the Acquisition of Commercial ltems

212.211 Technical data.

Subpart 212.3—Solicitation Provisions and
Contract Clauses for the Acquisition of
Commercial ltems

212.301 Solicitation provisions and contract
clauses for the acquisition of commercial
items.

212.302 Tailoring of provisions and clauses
for the acquisition of commercial items.
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212.102
212.303 Contract format.

Subpart 212.5—Applicability of Certain
Laws to the Acquisition of Commercial
ltems

212.503 Applicability of certain laws to Ex-
ecutive agency contracts for the acquisi-
tion of commercial items.

212.504 Applicability of certain laws to sub-
contracts for the acquisition of commer-
cial items.

Subpart 212.6—Streamlined Procedures for
Evaluation and Solicitation for Com-
mercial ltems

212.602 Streamlined evaluation of offers.

AUTHORITY: 41 U.S.C. 421 and 48 CFR Chap-
ter 1.

SOURCE: 60 FR 61595, Nov. 30, 1995, unless
otherwise noted.

Subpart 212.1—Acquisition of
Commercial ltems—General

212.102 Applicability.

(a)(i) In accordance with Section 821
of the National Defense Authorization
Act for Fiscal Year 2001 (Public Law
106-398), the contracting officer also
may use FAR part 12 for any perform-
ance-based contracting for services if
the procedures in FAR Subpart 13.5 are
not used, and the contract or task
order—

(A) Is entered into on or before Octo-
ber 30, 2003;

(B) Has a value of $56 million or less;

(C) Meets the definition of perform-
ance-based contracting at FAR 2.101;

(D) Uses quality assurance surveil-
lance plans;

(E) Includes performance incentives
where appropriate;

(F') Specifies a firm-fixed price; and

(G) Is awarded to an entity that pro-
vides similar services at the same time
to the general public under terms and
conditions similar to those in the con-
tract.

(ii) In exercising the authority speci-
fied in paragraph (a)(i) of this section,
the contracting officer should modify
paragraph (a) of the clause at FAR
52.212-4 as may be necessary to ensure
the contract’s remedies adequately
protect the Government’s interests.

[66 FR 63336, Dec. 6, 2001]
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Subpart 212.2—Special Require-
ments for the Acquisition of
Commercial ltems

212.211 Technical data.

The DoD policy for acquiring tech-
nical data for commercial items is at
227.7102.

Subpart 212.3—Solicitation Provi-
sions and Contract Clauses
for the Acquisition of Com-
mercial ltems

212.301 Solicitation provisions and
contract clauses for the acquisition
of commercial items.

(b)(2) Paragraph (b) of the provision
at FAR 52.212-3 does not apply when
the solicitation includes the clause at
252.204-7004, Required Central Con-
tractor Registration.

(f)(i) Use one of the following provi-
sions as prescribed in part 225:

(A) 252.225-7000, Buy American Act—
Balance of Payments Program Certifi-
cate.

(B) 252.225-7006, Buy American Act—
Trade Agreements—Balance of Pay-
ments Program Certificate.

(C) 252.225-7020, Trade Agreements
Certificate.

(D) 252.2256-7035, Buy American Act—
North American Free Trade Agreement
Implementation Act—Balance of Pay-
ments Program Certificate.

(ii) Use the provision at 252.212-7000,
Offeror Representations and Certifi-
cations—Commercial Items, in all so-
licitations for commercial items ex-
ceeding the simplified acquisition
threshold. If an exception to 10 U.S.C.
2410i applies to a solicitation exceeding
the simplified acquisition threshold
(see 225.770-3), indicate on an addendum
that ““The certification in paragraph
(b) of the provision at 252.212-7000 does
not apply to this solicitation.”

(iii) Use the clause at 252.212-7001,
Contract Terms and Conditions Re-
quired to Implement Statutes or Exec-
utive Orders Applicable to Defense Ac-
quisitions of Commercial Items, in all
solicitations and contracts for com-
mercial items, completing paragraphs
(a) and (b), as appropriate.
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(iv) Use the clause at 252.204-7004, Re-
quired Central Contractor Registra-
tion, as prescribed in 204.7304.

(v) Use the provision at 252.209-7001,
Disclosure of Ownership or Control by
the Government of a Terrorist Coun-
try, as prescribed in 209.104-70(a).

(vi) Use the provision at 252.225-7017,
Prohibition on Award to Companies
Owned by the People’s Republic of
China, as prescribed in 225.771.

(vii) Use the clause at 252.232-7009,
Mandatory Payment by Government-
wide Commercial Purchase Card, as
prescribed in 232.1110.

(3) A contracting officer supporting a
contingency operation as defined in 10
U.S.C. 101(a)(13) or a humanitarian or
peacekeeping operation as defined in 10
U.S.C. 2302(8) also may use the Govern-
mentwide commercial purchase card to
make a purchase that exceeds the
micro-purchase threshold but does not
exceed the simplified acquisition
threshold, if;

(i) The supplies or services being pur-
chased are immediately available;

(ii) One delivery and one payment
will be made; and

(iii) The requirements of paragraphs
(2)(1) and (ii) of this section are met.

[60 FR 61595, Nov. 30, 1995, as amended at 61
FR 50452, Sept. 26, 1996; 62 FR 34122, June 24,
1997; 63 FR 11528, Mar. 9, 1998; 63 FR 15317,
Mar. 31, 1998; 64 FR 8728, Feb. 23, 1999; 64 FR
43101, Aug. 9, 1999; 656 FR 46625, July 31, 2000;
66 FR 49861, Oct. 1, 2001; 66 FR 55122, 55123,
Nov. 1, 2001]

212.302 Tailoring of provisions and
clauses for the acquisition of com-
mercial items.

(¢c) Tailoring inconsistent with cus-
tomary commercial practice.

The head of the contracting activity
is the approval authority within the
DoD for waivers under FAR 12.302(c).

212.303 Contract format.

Structure awards valued above the
micro-purchase threshold (e.g., con-
tract line items, delivery schedule, and
invoice instructions) in a manner that
will minimize the generation of in-
voices valued at or below the micro-
purchase threshold.

[656 FR 46625, July 31, 2000]
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Subpart 212.5—Applicability of
Certain Laws to the Acquisi-
tion of Commercial ltems

212.503 Applicability of certain laws to
Executive agency contracts for the
acquisition of commercial items.

(a) The following laws are not appli-
cable to contracts for the acquisition
of commercial items:

(i) Section 806, Public Law 102-190 (10
U.S.C. 2301 (repealed) note), Payment
Protections for Subcontractors and
Suppliers.

(ii) 10 U.S.C. 2306(b), Prohibition on
Contingent Fees.

(iii) 10 U.S.C. 2324, Allowable Costs
Under Defense Contracts.

(iv) 10 U.S.C. 2384(b), Requirement to
Identify Suppliers.

(v) 10 U.S.C. 2397(a)(1), Reports by
Employees or Former Employees of De-
fense Contractors.

(vi) 10 U.S.C. 2397Tb(f), Limits on Em-
ployment for Former DoD Officials.

(vii) 10 U.S.C. 2397c, Defense Con-
tractor Requirements Concerning
Former DoD Officials.

(viii) 10 U.S.C. 2408(a), Prohibition on
Persons Convicted of Defense Related
Felonies.

(ix) 10 U.S.C. 2410b, Contractor Inven-
tory Accounting System Standards
(see 252.242-7004).

(x) 107 Stat 1720 (Section 843(a), Pub-
lic Law 103-160), Reporting Require-
ment Regarding Dealings with Ter-
rorist Countries.

(xi) Domestic Content Restrictions in
the National Defense Appropriations
Acts for Fiscal Years 1996 and Subse-
quent Years, unless the restriction spe-
cifically applies to commercial items.
For the restriction that specifically ap-
plies to commercial ball or roller bear-
ings as end items, see 225.7019-2(b) (Sec-
tion 8064 of Public Law 106-259).

(c) The applicability of the following
laws has been modified in regard to
contracts for the acquisition of com-
mercial items:

(i) 10 U.S.C. 2402, Prohibition on Lim-
iting Subcontractor Direct Sales to the
United States (see FAR 3.503 and 52.203-
6).
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(ii) 10 U.S.C. 2306a, Truth in Negotia-
tions Act (see FAR 15.403-4).

[60 FR 61595, Nov. 30, 1995, as amended at 63
FR 11851, Mar. 11, 1998; 63 FR 55040, Oct. 14,
1998; 656 FR 77828, Dec. 13, 2000; 67 FR 4208,
Jan. 29, 2002]

212.504 Applicability of certain laws to
subcontracts for the acquisition of
commercial items.

(a) The following laws are not appli-
cable to subcontracts at any tier for
the acquisition of commercial items or
commercial components:

(i) [Reserved]

(ii) Section 806, Public Law 102-190 (10
U.S.C. 2301 (repealed) note), Payment
Protections for Subcontractors and
Suppliers.

(iii) 10 U.S.C. 2306(b) Prohibition on
Contingent Fees.

(iv) 10 U.S.C. 2313(c), Examination of
Records of a Contractor.

(v) 10 U.S.C. 2320, Rights in Technical
Data.

(vi) 10 U.S.C. 2321, Validation of Pro-
prietary Data Restrictions.

(vii) 10 U.S.C. 2324, Allowable Costs
Under Defense Contracts.

(viii) 10 U.S.C. 2327, Reporting Re-
quirement Regarding Dealings with
Terrorist Countries.

(ix) 10 U.S.C. 2384(b), Requirement to
Identify Suppliers.

(x) 10 U.S.C. 2391 note, Notification of
Substantial Impact on Employment.

(xi) 10 U.S.C. 2393, Prohibition
Against Doing Business with Certain
Offerors or Contractors.

(xii) 10 U.S.C. 2397(a)(1), Reports by
Employees or Former Employees of De-
fense Contractors.

(xiii) 10 U.S.C. 2397b(f), Limits on
Employment for Former DoD Officials.

(xiv) 10 U.S.C. 2397c, Defense Con-
tractor Requirements Concerning
Former DoD Officials.

(xv) 10 U.S.C. 2408(a) Prohibition on
Persons Convicted of Defense Related
Felonies.

(xvi) 10 U.S.C. 2410b, Contractor In-
ventory Accounting System Standards.

(xvii) 10 U.S.C. 2501 note, Notification
of Proposed Program Termination.

(xviii) 10 U.S.C. 2534, Miscellaneous
Limitations on the Procurement of
Goods Other Than United States
Goods.

(xix)—(xxi) [Reserved]
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(xxii) 10 U.S.C. 2631, Transportation
of Supplies by Sea (except as provided
in the clause at 252.247-7023, Transpor-
tation of Supplies by Sea).

(xxiii) 19 U.S.C. 2512, Trade Agree-
ments Act.

(xxiv) 41 U.S.C. 10, Buy American
Act.

(xxv) Domestic Content Restrictions
in the National Defense Appropriations
Acts for Fiscal Years 1996 and Subse-
quent Years, unless the restriction spe-
cifically applies to commercial items.
For the restriction that specifically ap-
plies to commercial ball or roller bear-
ings as end items, see 225.7019-2(b) (Sec-
tion 8064 of Public Law 106-259).

(b) Certain requirements of the fol-
lowing laws have been eliminated for
subcontracts at any tier for the acqui-
sition of commercial items or commer-
cial components:

(i) 10 U.S.C. 2393(d), Subcontractor
Reports Under Prohibition Against
Doing Business with Certain Offerors
(see FAR 52.209-6).

(ii) 10 U.S.C. 2402, Prohibition on
Limiting Subcontractor Direct Sales to
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the United States (see FAR 3.503 and
52.203-6).

[60 FR 61595, Nov. 30, 1995, as amended at 61
FR 58488, Nov. 15, 1996; 62 FR 5780, Feb. 7,
1997; 65 FR 14401, Mar. 16, 2000; 65 FR 39704,
June 27, 2000; 656 FR 77828, Dec. 13, 2000]

Subpart 212.6—Streamlined Pro-
cedures for Evaluation and
Solicitation for Commercial
ltems

212.602 Streamlined evaluation of of-
fers.

(b)(1) For the acquisition of transpor-
tation and transportation-related serv-
ices, also consider evaluating offers in
accordance with the criteria at
247.206(1).

(ii) For the acquisition of transpor-
tation in supply contracts that will in-
clude a significant requirement for
transportation of items outside the
continental United States, also evalu-
ate offers in accordance with the cri-
terion at 247.301-71.

(iii) For the direct purchase of ocean
transportation services, also evaluate
offers in accordance with the criterion
at 247.572-2(c)(2).

[65 FR 50143, Aug. 17, 2000]



SUBCHAPTER C—CONTRACTING METHODS AND CONTRACT
TYPES

PART 213—SIMPLIFIED
ACQUISITION PROCEDURES

Subpart 213.1—Procedures

Sec.
213.101 General.
213.106-3 Award and documentation.

Subpart 213.2—Actions at or Below the
Micro-Purchase Threshold

213.270 TUse of the Governmentwide commer-
cial purchase card.

Subpart 213.3—Simplified Acquisition
Methods

213.301 Governmentwide
chase card.

213.302 Purchase orders.

213.302-3 Obtaining contractor acceptance
and modifying purchase orders.

213.302-5 Clauses.

213.303 Blanket
(BPAs).

213.303-5 Purchases under BPAs.

213.305 Imprest funds and third party drafts.

213.305-1 General.

213.305-3 Conditions for use.

213.306 SF 44, Purchase
Voucher.

213.307 Forms.

commercial pur-

purchase agreements

Order-Invoice-

Subpart 213.4—Fast Payment Procedure
213.402 Conditions for use.

Subpart 213.70—Simplified Acquisition
Procedures Under the 8(a) Program

213.7001 Policy.

213.7002 Procedures.

213.7003 Purchase orders.

213.7003-1 Obtaining contractor acceptance
and modifying purchase orders.

213.7003-2 Contract clauses.

AUTHORITY: 48 U.S.C. 421 and 48 CFR Chap-
ter 1.

SOURCE: 64 FR 2596, Jan. 15, 1999, unless
otherwise noted.

Subpart 213.1—Procedures

213.101 General.

Structure awards valued above the
micro-purchase threshold (e.g., con-
tract line items, delivery schedule, and
invoice instructions) in a manner that
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will minimize the generation of in-
voices valued at or below the micro-
purchase threshold.

[65 FR 46625, July 31, 2000]

§213.106-3 Award and documentation.

(e) The procedures at FAR 13.106-3(e)
do not apply when the contract in-
cludes the clause at 252.204-7004, Re-
quired Central Contractor Registra-
tion.

[64 FR 43101, Aug. 9, 1999]

Subpart 213.2—Actions at or
Below the Micro-Purchase
Threshold

213.270 Use of the Governmentwide
commercial purchase card.

Use the Governmentwide commercial
purchase card as the method of pur-
chase and/or method of payment for
purchases valued at or below the
micro-purchase threshold. This policy
applies to all types of contract actions
authorized by the FAR unless—

(a) The Deputy Secretary of Defense
has approved an exception for an elec-
tronic commerce/electronic data inter-
change system or operational require-
ment that results in a more cost-effec-
tive payment process;

(b)(1) A general or flag officer or a
member of the Senior Executive Serv-
ice (SES) makes a written determina-
tion that—

(i) The source or sources available for
the supply or service do not accept the
purchase card; and

(ii) The contracting office is seeking
a source that accepts the purchase
card.

(2) To prevent mission delays, if an
activity does not have a resident gen-
eral or flag officer of SES member, del-
egation of this authority to the level of
the senior local commander or director
is permitted; or

(c) The purchase or payment meets
one or more of the following criteria:

(1) The place of performance is en-
tirely outside of any State, territory,
or possession of the United States, the
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District of Columbia, and the Common-
wealth of Puerto Rico.

(2) The purchase is a Standard Form
44 purchase for aviation fuel or oil.

(3) The purchase is an overseas trans-
action by a contracting officer in sup-
port of a contingency operation as de-
fined in 10 U.S.C. 101(a)(13) or a human-
itarian or peacekeeping operation as
defined in 10 U.S.C. 2302(8).

(4) The purchase is a transaction in
support of intelligence or other special-
ized activities addressed by Part 2.7 of
Executive Order 12333.

(5) The purchase is for training exer-
cises in preparation for overseas con-
tingency, humanitarian, or peace-
keeping operations.

(6) The payment is made with an ac-
commodation check.

(7) The payment is for a transpor-
tation bill.

(8) The purchase is under a Federal
Supply Schedule contract that does not
permit use of the Governmentwide
commercial purchase card.

(9) The purchase is for medical serv-
ices and—

(i) It involves a controlled substance
or narcotic;

(ii) It requires the submission of a
Health Care Summary Record to docu-
ment the nature of the care purchased;

(iii) The ultimate price of the med-
ical care is subject to an independent
determination that changes the price
paid based on application of a manda-
tory CHAMPUS Maximum Allowable
Charge determination that reduces the
Government liability below billed
charges;

(iv) The Government already has en-
tered into a contract to pay for the
services without the use of a purchase
card;

(v) The purchaser is a beneficiary
seeking medical care; or

(vi) The senior local commander or
director of a hospital or laboratory de-
termines that use of the purchase card
is not appropriate or cost-effective.
The Medical Prime Vendor Program
and the DoD Medical Electronic Cata-
log Program are two examples where
use of the purchase card may not be
cost-effective.

[656 FR 46626, July 31, 2000]
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Subpart 213.3—Simplified
Acquisition Methods

213.301 Governmentwide
purchase card.

(1) “United States,” as used in this
section, means the 50 States and the
District of Columbia, the Common-
wealth of Puerto Rico, the Virgin Is-
lands, the Commonwealth of the North-
ern Mariana Islands, Guam, American
Samoa, Wake Island, Johnston Island,
Canton Island, the outer Continental
Shelf lands, and any other place sub-
ject to the jurisdiction of the United
States (but not including leased bases).

(2) An individual appointed in accord-
ance with 201.603-3(b) also may use the
Governmentwide commercial purchase
card to make a purchase that exceeds
the micro-purchase threshold but does
not exceed $25,000, if—

(i) The purchase—

(A) Is made outside the United States
for use outside the United States; and

(B) Is for a commercial item; but

(C) Is not for work to be performed
by employees recruited within the
United States;

(D) Is not for supplies or services
originating from, or transported from
or through, sources identified in FAR
Subpart 25.7;

(E) Is not for ball or roller bearings
as end items;

(F) Does not require access to classi-
fied or Privacy Act information; and

(G) Does not require transportation
of supplies by sea; and

(ii) The individual making the pur-
chase—

(A) Is authorized and trained in ac-
cordance with agency procedures;

(B) Complies with the requirements
of FAR 8.001 in making the purchase;
and

(C) Seeks maximum practicable com-
petition for the purchase in accordance
with FAR 13.104(b).

(3) A contracting officer supporting a
contingency operation as defined in 10
U.S.C. 101(a)(13) or a humanitarian or
peacekeeping operation as defined in 10
U.S.C. 2302(8) also may use the Govern-
mentwide commercial purchase card to
make a purchase that exceeds the
micro-purchase threshold but does not
exceed the simplified acquisition
threshold, if—

commercial
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(i) The supplies or services being pur-
chased are immediately available;

(ii) One delivery and one payment
will be made; and

(iii) The requirements of paragraphs
(2)(1) and (ii) of this section are met.

[64 FR 56705, Oct. 21, 1999; 64 FR 63380, Nov.
19, 1999, as amended at 66 FR 55123, Nov. 1,
2001; 66 FR 56902, Nov. 13, 2001; 67 FR 38021,
May 31, 2002]

213.302 Purchase orders.

213.302-3 Obtaining contractor accept-
ance and modifying purchase or-
ders.

(1) Require written acceptance of
purchase orders for classified acquisi-
tions.

(2) Generally, use unilateral modi-
fications (see FAR 43.103) for—

(i) No-cost amended shipping instruc-
tions if—

(A) The amended shipping instruc-
tions modify a unilateral purchase
order; and

(B) The contractor agrees orally or in
writing; and

(ii) Any change made before work be-
gins if—

(A) The change is within the scope of
the original order;

(B) The contractor agrees;

(C) The modification references the
contractor’s oral or written agreement;
and

(D) Block 13D of Standard Form 30,
Amendment of Solicitation/Modifica-
tion of Contract, is annotated to re-
flect the authority for issuance of the
modification.

(3) A supplemental agreement con-
verts a unilateral purchase order to a
bilateral agreement. If not previously
included in the purchase order, incor-
porate the clause at 252.243-7001, Pric-
ing of Contract Modifications, in the
Standard Form 30, and obtain the con-
tractor’s acceptance by signature on
the Standard Form 30.

§213.302-5 Clauses.

(a) Use the clause at 252.243-7001,
Pricing of Contract Modifications, in
all bilateral purchase orders.

(d) When using the clause at FAR
52.213-4, delete the reference to the
clause at FAR 52.225-1, buy American
Act-Balance of Payments Program-
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Supplies. Instead, if the Buy American
Act applies to the acquisition, use the
clause at—

(i) 252.225-7001, Buy American Act
and Balance of Payments Program, as
prescribed at 225.1101(2); or

(ii) 252.225-7036, Buy American Act-
North American Free Trade Agreement
Implementation Act-Balance of Pay-
ments Program, as prescribed at
225.1101(13).

[64 FR 24528, May 7, 1999, as amended at 65
FR 19850, Apr. 13, 2000; 656 FR 39704, June 27,
2000]

213.303 Blanket purchase agreements
(BPAs).

213.303-5 Purchases under BPAs.

(b) Individual purchases for subsist-
ence may be made at any dollar value;
however, the contracting officer must
satisfy the competition requirements
of FAR Part 6 for any action not using
simplified acquisition procedures.

213.305 Imprest funds and third party
drafts.

213.305-1 General.

(1) As a matter of policy, DoD does
not support the use of cash payments
from imprest funds. This policy is
based, in part, on the mandatory elec-
tronic funds transfer requirements of
the Debt Collection Improvement Act
of 1996 (Pub. L. 104-134).

(2) On a very limited basis, installa-
tion commanders and commanders of
other activities with contracting au-
thority may be granted authority to
establish imprest funds and third party
draft (accommodation check) accounts.

(3) Third party draft accounts, when
established in accordance with DoD
7000.14-R, DoD Financial Management
Regulation, Volume 5, Disbursing Pol-
icy and Procedures—

(i) Provide an alternative to cash and
U.S. Treasury checks when the use of
Government purchase or travel cards is
not feasible;

(ii) Eliminate the need for cash on
hand for imprest fund transactions;
and

(iii) Give issuing activities the flexi-
bility to issue low-volume and low-dol-
lar value payment on site.
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213.305-3 Conditions for use.

(d)(@) Use of imprest funds—

(A) Must comply with the conditions
stated in—

(1) DoD 7000.14-R, DoD Financial
Management Regulation, Volume 5,
Disbursing Policy and Procedures; and

(2) The Treasury Financial Manual,
Part 4, Chapter 3000, Section 3020; and

(B) Except as provided in paragraph
(d)(ii) of this subsection, requires ap-
proval by the Director for Financial
Commerce, Office of the Deputy Chief
Financial Officer, Office of the Under
Secretary of Defense (Comptroller).

(ii) Imprest funds are authorized for
use without further approval for—

(A) Overseas transactions at or below
the micro-purchase threshold in sup-
port of a contingency operation as de-
fined in 10 U.S.C. 101(a)(13) or a human-
itarian or peacekeeping operation as
defined in 10 U.S.C. 2302(7); and

(B) Classified transactions.

213.306 SF 44,
voice-Voucher.

Purchase Order-In-

(a)(1) The micro-purchase limitation
applies to all purchases, except that
purchases not exceeding the simplified
acquisition threshold may be made
for—

(A) Aviation fuel and oil;

(B) Overseas transactions by con-
tracting officers in support of a contin-
gency operation as defined in 10 U.S.C.
101(a)(13) or a humanitarian or peace-
keeping operation as defined in 10
U.S.C. 2302(7); and

(C) Transactions in support of intel-
ligence and other specialized activities
addressed by Part 2.7 of Executive
Order 12333.

213.307 Forms.

(a) If SF 1449 is not used, use DD
Form 1155 in accordance with para-
graph (b)(i) of this section.

(b)(i) Use DD Form 1155, Order for
Supplies or Services, for purchases
made using simplified acquisition pro-
cedures.

(A) The DD Form 1155 serves as a—

(1) Purchase order or blanket pur-
chase agreement;

(2) Delivery order or task order;

(3) Receiving and inspection report;

(4) Property voucher;
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(5) Document for acceptance by the
supplier; and

(6) Public voucher, when used as—

(i) A delivery order;

(ii)) The basis for payment of an in-
voice against blanket purchase agree-
ments or basic ordering agreements
when a firm-fixed-price has been estab-
lished; or

(iii) A purchase order for acquisitions
using simplified acquisition proce-
dures.

(B) The DD Form 1155 is also author-
ized for use for—

(1) Orders placed in accordance with
FAR Subparts 8.4, 8.6, 8.7, and 16.5; and

(2) Classified acquisition when the
purchase is made within the United
States, its possessions, and Puerto
Rico. Attach the DD Form 254, Con-
tract Security Classification Specifica-
tion, to the purchase order.

(ii) Do not use Optional Form 347,
Order for Supplies or Services, or Op-
tional Form 348, Order for Supplies or
Services Schedule—Continuation.

(iii) Use Standard Form 30, Amend-
ment of Solicitation/Modification of
Contract, to—

(A) Modify a purchase order; or

(B) Cancel a wunilateral purchase
order.

Subpart 213.4—Fast Payment
Procedure

213.402

(a) Individual orders may exceed the
simplified acquisition threshold for—

(i) Brand-name commissary resale
subsistence; and

(ii) Medical supplies for direct ship-
ment overseas.

Conditions for use.

Subpart 213.70—Simplified Acqui-
sition Procedures Under the
8(a) Program

213.7001 Policy.

For sole source acquisitions under
the 8(a) Program, contracting officers
may use the procedures established in
the Memorandum of Understanding
cited in 219.800.
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213.7002

For acquisitions that are otherwise
appropriate to be conducted using pro-
cedures set forth in this part, and also
eligible for the 8(a) Program, con-
tracting officers may use—

(a)(1) For sole source purchase orders
not exceeding the simplified acquisi-
tion threshold, the procedures in
219.804-2(2); or

(2) For other types of acquisitions,
the procedures in Subpart 219.8, exclud-
ing the procedures in 219.804-2(2); or

(b) The procedures for award to the
Small Business Administration in FAR
Subpart 19.8.

Procedures.

213.7003 Purchase orders.

213.7003-1 Obtaining contractor ac-
ceptance and modifying purchase
orders.

The contracting officer need not ob-
tain a contractor’s written acceptance
of a purchase order or modification of a
purchase order for an acquisition under
the 8(a) Program pursuant to 219.804—
2(2).

213.7003-2 Contract clauses.

Use the clauses prescribed in 219.811-
3 (1) and (3) for purchase orders under
the 8(a) Program pursuant to the
Memorandum of Understanding cited
in 219.800.

PART 214—SEALED BIDDING

Subpart 214.2—Solicitation of Bids

Sec.

214.201-1 TUniform contract format.

214.202 General rules for solicitation of bids.
214.202-5 Descriptive literature.

Subpart 214.4—O0Opening of Bids and
Award of Contract

214.404 Rejection of bids.

214.404-1 Cancellation of invitations after
opening.

214.407 Mistakes in bids.

214.407-3 Other mistakes disclosed before
award.

Subpart 214.5—Two-Step Sealed Bidding

214.503 Procedures.
214.503-1 Step one.

AUTHORITY: 41 U.S.C. 421 and 48 CFR chap-
ter 1.
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SOURCE: 56 FR 36326, July 31, 1991, unless
otherwise noted.

Subpart 214.2—Solicitation of Bids

214.201-1 Uniform contract format.

Structure awards valued above the
micro-purchase threshold (e.g., con-
tract line items, delivery schedule, and
invoice instructions) in a manner that
will minimize the generation of in-
voices valued at or below the micro-
purchase threshold.

[656 FR 46626, July 31, 2000]

214.202 General rules for solicitation
of bids.

214.202-5 Descriptive literature.

(d) Requirements of invitation for bids.
When brand name or equal purchase de-
scriptions are used, use of the provision
at FAR 52.211-6, Brand Name or Equal,
satisfies this requirement.

[566 FR 36326, July 31, 1991, as amended at 63

FR 11528, Mar. 9, 1998; 64 FR 55633, Oct. 14,
1999]

Subpart 214.4—Opening of Bids
and Award of Contract

214.404 Rejection of bids.

214.404-1 Cancellation of invitations
after opening.

The contracting officer shall make
the written determinations required by
FAR 14.404-1 (c) and (e).

214.407 Mistakes in bids.

214.407-3 Other mistakes disclosed be-
fore award.

(e) Authority for making a deter-
mination under FAR 14.407-3(a), (b) and
(d) is delegated for the defense agen-
cies, without power of redelegation, as
follows:

(i) Defense Advanced Research
Projects Agency: General Counsel,
DARPA.

(ii) Defense Information Systems

Agency: General Counsel, DISA.
(iii) Defense Intelligence Agency:
Principal Assistant for Acquisition.
(iv) Defense Logistics Agency:
(A) General Counsel, DLA; and
(B) Associate General Counsel, DLA.



214.503

(v) National Imagery and Mapping
Agency: General Counsel, NIMA.

(vi) Defense Threat Reduction Agen-
cy: General Counsel, DTRA.

(vii) National Security Agency: Di-
rector of Procurement, NSA.

(viii) Ballistic Missile Defense Orga-
nization: General Counsel, BMDO.

(h) Send a signed copy of the docu-
ment authorizing correction of the bid
to the appropriate finance center with
its copy of the contract.

[67 FR 42629, Sept. 15, 1992, as amended at 59
FR 27669, May 27, 1994; 61 FR 50452, Sept. 26,
1996. Redesignated and amended at 62 FR
34122, June 24, 1997; 64 FR 51076, Sept. 21, 1999]

Subpart 214.5—Two-Step Sealed
Bidding

214.503 Procedures.

214.503-1 Step one.

(a) Requests for technical proposals
may be in the form of a letter.

[66 FR 36326, July 31, 1991, as amended at 57
FR 53599, Nov. 12, 1992]

PART 215—CONTRACTING BY
NEGOTIATION

Sec.
215.000 Scope of part.

Subpart 215.2—Solicitation and Receipt of
Proposals and Information

215.204-1 Uniform contract format.
215.204-2 Part I—The Schedule.

Subpart 215.3—Source Selection

215.303 Responsibilities.

215.304 Evaluation factors and significant
subfactors.

215.3056 Proposal evaluation.

Subpart 215.4—Contract Pricing

215.403 Obtaining cost or pricing data.

215.403-1 Prohibition on obtaining cost or
pricing data.

215.403-5 Instructions for submission of cost
or pricing data or information other than
cost or pricing data.

215.404 Proposal analysis.

215.404-1 Proposal analysis techniques.

215.404-2 Information to support proposal
analysis.

215.404-3 Subcontract
ations.

215.404-4 Profit.

pricing consider-
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215.404-70 DD Form 1547, Record of Weighted
Guidelines Method Application.

215.404-71 Weighted guidelines method.

215.404-71-1 General.

215.404-71-2 Performance risk.

215.404-71-3 Contract type risk and working
capital adjustment.

215.404-71-4 Facilities capital employed.

215.404-71-5 Cost efficiency factor.

215.404-72 Modified weighted guidelines
method for nonprofit organizations other
than FFRDCs.

215.404-73 Alternate structure approaches.

215.404-74 Fee requirements for cost-plus-
award-fee contracts.

215.404-75 Fee requirements for FFRDCs.

215.404-76 Reporting profit and fee statis-
tics.

215.406-1

215.406-3

215.407-2

215.407-3

Prenegotiation objectives.

Documenting the negotiation.

Make-or-buy programs.

Forward pricing rate agreements.

215.407-4 Should-cost review.

215.407-5 Estimating systems.

215.407-56-70 Disclosure, maintenance,
review requirements.

215.408 Slicitation provisions and contract
clauses.

215.470 Estimated data prices.

AUTHORITY: 41 U.S.C. 421 and 48 CFR Chap-
ter 1.

SOURCE: 63 FR 55040, Oct. 14, 1998, unless
otherwise noted.

and

215.000 Scope of part.

See 225.872 for additional guidance on
procedures for purchasing form quali-
fying countries.

Subpart 215.2—Solicitation and
Receipt of Proposals and In-
formation

215.204-1 Uniform contract format.

Structure awards valued above the
micro-purchase threshold (e.g., con-
tract line items, delivery schedule, and
invoice instructions) in a manner that
will minimize the generation of in-
voices valued at or below the micro-
purchase threshold.

[656 FR 46626, July 31, 2000]

215.204-2 Part I—The Schedule.

(g) When a contract contains both
fixed-priced and cost-reimbursement
line items or subline items, the con-
tracting officer shall provide, in Sec-
tion B, Supplies or Services and Prices/
Costs, an identification of contract
type specified for each contract line
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item or subline item to facilitate ap-
propriate payment.

Subpart 215.3—Source Selection

215.303 Responsibilities.

(b)(2) For high-dollar value and other
acquisitions, as prescribed by agency
procedures, the source selection au-
thority (SSA) shall approve a source
selection plan (SSP) before the solici-
tation is issued. The SSP—

(A) Shall be prepared and maintained
by a person designated by the SSA or
as prescribed by agency procedures;

(B) Shall be coordinated with the
contracting officer and senior advisory
group, if any, within the source selec-
tion organization; and

(C) Shall include, as a minimum—

(1) The organization, membership,
and responsibilities of the source selec-
tion team;

(2) A statement of the proposed eval-
uation factors and any significant sub-
factors and their relative importance;

(3) A description of the evaluation
process, including specific procedures
and techniques to be used in evaluating
proposals; and

(4) A schedule of significant events in
the source selection process, including
documentation of the source selection
decision and announcement of the
source selection decision.

215.304 Evaluation factors and signifi-
cant subfactors.

(c)(1) In acquisitions that require use
of the clause at FAR 52.219-9, Small,
Small Disadvantaged and Women-
Owned Small Business Subcontracting
Plan, other than those based on the
lowest price technically acceptable
source selection process (see FAR
15.101-2), the extent of participation of
small businesses and historically black
colleges or universities and minority
institutions in performance of the con-
tract shall be addressed in source selec-
tion. The contracting officer shall
evaluate the extent to which offerors
identify and commit to small business
and historically black college or uni-
versity and minority institution per-
formance of the contract, whether as a
joint venture, teaming arrangement, or
subcontractor.

(A) Evaluation factors may include—
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(1) The extent to which such firms
are specifically identified in proposals;

(2) The extent of commitment to use
such firms (for example, enforceable
commitments are to be weighted more
heavily than non-enforceable ones);

(3) The complexity and variety of the
work small firms are to perform;

(4) The realism of the proposal;

(5) Past performance of the offerors
in complying with requirements of the
clauses at FAR 52.219-8, Utilization of
Small, Small Disadvantaged and
Women-Owned Small Business Con-
cerns, and 52.219-9, Small, Small Dis-
advantaged and Women-Owned Small
Business Subcontracting Plan; and

(6) The extent of participation of
such firms in terms of the value of the
total acquisition.

(B) Proposals addressing the extent
of small business and historically
black college or university and minor-
ity institution performance may be
separate from subcontracting plans
submitted pursuant to the clause at
FAR 52.219-9 and should be structured
to allow for consideration of offers
from small businesses.

(C) When an evaluation includes the
factor in paragraph (c)(i)(A)(I1) of this
section, the small businesses, histori-
cally black colleges or universities and
minority institutions, and women-
owned small businesses considered in
the evaluation shall be listed in any
subcontracting plan submitted pursu-
ant to FAR 52.219-9 to facilitate com-
pliance with 252.219-7003(g).

(ii) The costs or savings related to
contract administration and audit may
be considered when the offeror’s past
performance or performance risk indi-
cates the likelihood of significant costs
or savings.

[63 FR 64428, Nov. 20, 1998, as amended at 64
FR 51076, Sept. 21, 1999]

§215.305 Proposal evaluation.

(a)(2) Past performance evaluation.
When a past performance evaluation is
required by FAR 15.304, and the solici-
tation includes the clause at FAR
52.219-8, Utilization of Small, Small
Disadvantaged and Women-Owned
Small Business Concerns, the evalua-
tion factors shall include the past per-
formance of offerors in complying with
requirements of that clause. When a
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past performance evaluation is re-
quired by FAR 15.304, and the solicita-
tion includes the clause at FAR 52.219-
9, Small, Small Disadvantaged and
Women-Owned Small Business Subcon-
tracting Plan, the evaluation factors
shall include the past performance of
offerors in complying with require-
ments of that clause.

(b) Any determination to reject a
proposal based on a violation or pos-
sible violation of Section 27 of the
OFPP Act shall be made as specified in
FAR 3.104.

[63 FR 55040, Oct. 14, 1998, as amended at 65
FR 39722, June 27, 2000]

Subpart 215.4—Contract Pricing
215.403 Obtaining cost or pricing data.

§215.403-1 Prohibition on obtaining
cost or pricing data.

(c) Standards for exceptions from cost
or pricing data requirements—(1) Ade-
quate price competition. For acquisitions
under dual or multiple source pro-
grams:

(A) The determination of adequate
price competition must be made on a
case-by-case basis. Even when adequate
price competition exists, in certain
cases it may be appropriate to obtain
additional information to assist in
price analysis.

(B) Adequate price competition nor-
mally exists when—

(i) Prices are solicited across a full
range of step quantities, normally in-
cluding a 0-100 percent split, from at
least two offerors that are individually
capable of producing the full quantity;
and

(ii) The reasonableness of all prices
awarded is clearly established on the
basis of price analysis (see FAR 15.404—
1(b)).

(4) Waivers. (A) DoD has waived the
requirement for submission of cost or
pricing data for the Canadian Commer-
cial Corporation and its subcontrac-
tors.

(B) DoD has waived cost or pricing
data requirements for nonprofit organi-
zations (including education institu-
tions) on cost-reimbursement-no-fee
contracts. The contracting officer shall
require—
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(1) Submission of information other
than cost or pricing data to the extent
necessary to determine reasonableness
and cost realism; and

(2) Cost or pricing data from sub-
contractors that are not nonprofit or-
ganizations when the subcontractor’s
proposal exceeds the cost or pricing
data threshold at FAR 15.403-4(a)(1).

215.403-5 Instructions for submission
of cost or pricing data or informa-
tion other than cost or pricing data.

(b) When the solicitation requires
contractor compliance with the Con-
tractors Cost Data Reporting (CCDR)
System (Army—AMCP 715-8, Navy—
NAV PUB P-5241, and Air Force—
AFMCP 800-15), require the contractor
to submit DD Form 1921 or 1921-1 with
its pricing proposal.

215.404 Proposal analysis.

215.404-1 Proposal
niques.

(a) General. For spare parts or sup-
port equipment, perform an analysis
of—

(i) Those line items where the pro-
posed price exceeds by 25 percent or
more the lowest price the Government
has paid within the most recent 12-
month period based on reasonably
available information;

(ii) Those line items where a com-
parison of the item description and the
proposal price indicates a potential for
overpricing;

(iii) Significant high-dollar-value
items. If there are no obvious high-dol-
lar-value items, include an analysis of
a random sample of items; and

(iv) A random sample of the remain-
ing low-dollar value items. Sample size
may be determined by subjective judg-
ment, e.g., experience with the offeror
and the reliability of its estimating
and accounting systems.

(d) Cost realism analysis. The con-
tracting officer should determine what
information other than cost or pricing
data is necessary for the cost realism
analysis during acquisition planning
and development of the solicitation.
Unless such information is available
from sources other than the offerors
(see FAR 15.402(a)(2)), the contracting
officer will need to request data from
the offerors. The contracting officer—

analysis tech-
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(i) Shall request only necessary data;
and

(ii) May not request submission of
cost or pricing data.

215.404-2 Information to support pro-
posal analysis.

(a) Field pricing assistance. (i) The
contracting officer should consider re-
questing field pricing assistance for—

(A) Fixed-price proposals exceeding
the cost or pricing data threshold;

(B) Cost-type proposals exceeding the
cost or pricing data threshold from
offerors with significant estimating
system deficiencies (see 215.407-5—
70(a)(4) and (c)(2)(1)); or

(C) Cost-type proposals exceeding $10
million from offerors without signifi-
cant estimating system deficiencies.

(ii) The contracting officer should
not request field pricing support for
proposed contracts or modifications in
an amount less than that specified in
paragraph (a)(i) of this subsection. An
exception may be made when a reason-
able pricing result cannot be estab-
lished because of—

(A) A lack of knowledge of the par-
ticular offeror; or

(B) Sensitive conditions (e.g., a
change in, or unusual problems with,
an offeror’s internal systems).

(c) Audit assistance for prime contracts
or subcontracts. (i) If, in the opinion of
the contracting officer or auditor, the
review of a prime contractor’s proposal
requires further review of subcontrac-
tors’ cost estimates at the subcontrac-
tors’ plants (after due consideration of
reviews performed by the prime con-
tractor), the contracting officer should
inform the administrative contracting
officer (ACO) having cognizance of the
prime contractor before the review is
initiated.

(ii) Notify the appropriate contract
administration activities when exten-
sive, special, or expedited field pricing
assistance will be needed to review and
evaluate subcontractors’ proposals
under a major weapon system acquisi-
tion. If audit reports are received on
contracting actions that are subse-
quently cancelled, notify the cognizant
auditor in writing.
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§215.404-3 Subcontract pricing con-
siderations.

(a)(i) When obtaining field pricing as-
sistance on a prime contractor’s pro-
posal, the contracting officer should re-
quest audit or field pricing assistance
to analyze and evaluate the proposal of
a subcontractor at any tier (notwith-
standing availability of data or anal-
yses performed by the prime con-
tractor) if the contracting officer be-
lieves that such assistance is necessary
to ensure the reasonableness of the
total proposed price. Such assistance
may be appropriate when, for exam-
ple—

(A) There is a business relationship
between the contractor and the subcon-
tractor not conducive to independence
and objectivity;

(B) The contractor is a sole source
supplier and the subcontract costs rep-
resent a substantial part of the con-
tract cost;

(C) The contractor has been denied
access to the subcontractor’s records;

(D) The contracting officer deter-
mines that, because of factors such as
the size of the proposed subcontract
price, audit or field pricing assistance
for a subcontract at any tier is critical
to a fully detailed analysis of the prime
contractor’s proposal;

(E) The contractor or higher-tier sub-
contractor has been cited for having
significant estimating system defi-
ciencies in the area of subcontract
pricing, especially the failure to per-
form adequate cost analyses of pro-
posed subcontract costs or to perform
subcontract analyses prior to negotia-
tion of the prime contract with the
Government; or

(F) A lower-tier subcontractor has
been cited as having significant esti-
mating system deficiencies.

(ii) It may be appropriate for the con-
tracting officer or the ACO to provide
assistance to a contractor or subcon-
tractor at any tier, when the con-
tractor or higher-tier subcontractor
has been denied access to a subcontrac-
tor’s records in carrying out the re-
sponsibilities at FAR 15.404-3 to con-
duct price or cost analysis to deter-
mine the reasonableness of proposed
subcontract prices. Under these cir-
cumstances, the contracting officer or
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the ACO should consider whether pro-
viding audit or field pricing assistance
will serve a valid Government interest.

(iii) When DoD performs the sub-
contract analysis, DoD shall furnish to
the prime contractor or higher-tier
subcontractor, with the consent of the
subcontractor reviewed, a summary of
the analysis performed in determining
any unacceptable costs included in the
subcontract proposal. If the subcon-
tractor withholds consent, DoD shall
furnish a range of unacceptable costs
for each element in such a way as to
prevent disclosure of subcontractor
proprietary data.

(iv) Price redeterminable or fixed-
price incentive contracts may include
subcontracts placed on the same basis.
When the contracting officer wants to
reprice the prime contract even though
the contractor has not yet established
final prices for the subcontracts, the
contracting officer may negotiate a
firm contract price—

(A) If cost or pricing data on the sub-
contracts show the amounts to be rea-
sonable and realistic; or

(B) If cost or pricing data on the sub-
contracts are too indefinite to deter-
mine whether the amounts are reason-
able and realistic, but—

(1) Circumstances require prompt ne-
gotiation; and

(2) A statement substantially as fol-
lows is included in the repricing modi-
fication of the prime contract:

As soon as the Contractor establishes firm
prices for each subcontract listed below, the
Contractor shall submit (in the format and
with the level of detail specified by the Con-
tracting Officer) to the Contracting Officer
the subcontractor’s cost incurred in per-
forming the subcontract and the final sub-
contract price. The Contractor and Con-
tracting Officer shall negotiate an equitable
adjustment in the total amount paid or to be
paid under this contract to reflect the final
subcontract price.

(v) If the selection of the subcon-
tractor is based on a trade-off among
cost or price and other non-cost factors
rather than lowest price, the analysis
supporting subcontractor selection
should include a discussion of the fac-
tors considered in the selection (also
see FAR 15.101 and 15.304 and 215.304). If
the contractor’s analysis is not ade-
quate, return it for correction of defi-
ciencies.
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(vi) The contracting officer shall
make every effort to ensure that fees
negotiated by contractors for cost-
plus-fixed-fee subcontracts do not ex-
ceed the fee limitations in FAR 15.404-
4(c)(4).

215.404-4 Profit.

(b) Policy. (1) Departments and agen-
cies must use a structured approach for
developing a prenegotiation profit or
fee objective on any negotiated con-
tract action when cost or pricing data
is obtained, except for cost-plus-award-
fee contracts (see 215.404-74) or con-
tracts with Federally Funded Research
and Development Centers (FFRDCs)
(see 215.404-75). There are three struc-
tured approaches—

(A) The weighted guidelines method;

(B) The modified weighted guidelines
method; and

(C) An alternate structured approach.

(c) Contracting officer responsibilities.
(1) Also, do not perform a profit anal-
ysis when assessing cost realism in
competitive acquisitions.

(2) When wusing a structured ap-
proach, the contracting officer—

(A) Shall use the weighted guidelines
method (see 215.404-71), except as pro-
vided in paragraphs (c)(2)(B) and
(c)(2)(C) of this subsection.

(B) Shall use the modified weighted
guidelines method (see 215.404-72) on
contract actions with nonprofit organi-
zations other than FFRDCs.

(C) May use an alternate structured
approach (see 215.404-73) when—

(1) The contract action is—

(i) At or below the cost or pricing
data threshold (see FAR 15.403-4(a)(1));

(ii) For architect-engineer or con-
struction work;

(iii) Primarily for delivery of mate-
rial from subcontractors; or

(iv) A termination settlement; or

(2) The weighted guidelines method
does not produce a reasonable overall
profit objective and the head of the
contracting activity approves use of
the alternate approach in writing.

(D) Shall use the weighted guidelines
method to establish a basic profit rate
under a formula-type pricing agree-
ment, and may then use the basic rate
on all actions under the agreement,
provided that conditions affecting prof-
it do not change.
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(E) Shall document the profit anal-
ysis in the contract file.

(5) Although specific agreement on
the applied weights or values for indi-
vidual profit factors shall not be at-
tempted, the contracting officer may
encourage the contractor to—

(A) Present the details of its pro-
posed profit amounts in the weighted
guidelines format or similar structured
approached; and

(B) Use the weighted guidelines
method in developing profit objectives
for negotiated subcontracts.

(6) The contracting officer must also
verify that relevant variables have not
materially changed (e.g., performance
risk, interest rates, progress payment
rates, distribution of facilities capital).

(d) Profit-analysis factors.—(1) Com-
mon factors. The common factors are
embodied in the DoD structured ap-
proaches and need not be further con-
sidered by the contracting officer.

[63 FR 55040, Oct. 14, 1998, as amended at 63
FR 63799, Nov. 17, 1998; 65 FR 77829, Dec. 13,
2000; 66 FR 49863, Oct. 1, 2001]

§215.404-70 DD Form 1547, Record of
Weighted Guidelines Method Appli-
cation.

(a) The DD Form 1547—

(1) Provides a vehicle for performing
the analysis necessary to develop of
profit objectives;

(2) Provides a format for summa-
rizing profit amounts subsequently ne-
gotiated as part of the contract price;
and

(3) Serves as the principal source doc-
uments for reporting profit statistics
to DoD’s management information sys-
tem.

(b) The military departments are re-
sponsible for establishing policies and
procedures for feeding the DoD-wide
management information system on
profit and fee statistics (see 215.404-75).

(c) The contracting officer shall—

(1) Use and prepare a DD Form 1547
whenever a structured approach to
profit analysis is required by 215.404-
4(b) (see 215.404-71, 215.404-72, and
215.404-73 for guidance on using the
structured approaches). Administrative
instructions for completing the form
are in 253.215.-70.
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(2) Ensure that the DD Form 1547 is
accurately completed. The contracting
officer is responsible for the correction
any errors detected by the manage-
ment system auditing process.

§215.404-71 Weighted guidelines meth-
od

215.404-71-1 General.

(a) The weighted guidelines method
focuses on four profit factors—

(1) Performance risk;

(2) Contract type risk;

(3) Facilities capital employed; and

(4) Cost efficiency.

(b) The contracting officer assigns
values to each profit factor; the value
multiplied by the base results in the
profit objective for that factor. Except
for the cost efficiency special factor,
each profit factor has a normal value
and a designated range of values. The
normal value is representative of aver-
age conditions on the prospective con-
tract when compared to all goods and
services acquired by DoD. The des-
ignated range provides values based on
above normal or below normal condi-
tions. In the price negotiation docu-
mentation, the contracting officer need
not explain assignment of the normal
value, but should address conditions
that justify assignment of other than
the normal value. The cost efficiency
special factor has no normal value. The
contracting officer shall exercise sound
business judgment in selecting a value
when this special factor is used (see
215.404-71-5).

[67 FR 20689, Apr. 26, 2002]

215.404-71-2 Performance risk.

(a) Description. This profit factor ad-
dresses the contractor’s degree of risk
in fulfilling the contract requirements.
The factor consists of two parts:

(1) Technical—the technical uncer-
tainties of performance.

(2) Management/cost control—the de-
gree of management effort necessary—

(i) To ensure that contract require-
ments are met; and

(ii) To reduce and control costs.

(b) Determination. The following ex-
tract from the DD Form 1547 is anno-
tated to describe the process.
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: Assigned Assigned . S
Item Contractor risk factors wZiSé%?iﬁg Svsa'ﬁjn: Base (item 20) | Profit objective
21 .. | Technical .....cccccoviorniininnene 1) 2) N/A N/A
22 .. | Management/Cost Control ....... 1) ) N/A N/A
23 .. | Performance Risk (Composite) N/A 3) 4) (5)

(1) Assign a weight (percentage) to
each element according to its input to
the total performance risk. The total
of the two weights equals 100 percent.

(2) Select a value for each element
from the list in paragraph (c) of this

subsection using the evaluation cri-
teria in paragraphs (d) and (e) of this
subsection.

(3) Compute the composite as shown
in the following example:

Assigned Assigned Weighted

weighting value value

(percent) (percent) (percent)
Technical ......cccociiiiiiiiii 60 5.0 3.0
Management/Cost CONIOl ..........ccoviriiiiieriineeie e 40 4.0 1.6
COMPOSItE VAIUE .....oviiiiiiiiiiicicc 100 | e 4.6

(4) Insert the amount from Block 20
of the DD Form 1547. Block 20 is total
contract costs, excluding facilities cap-
ital cost of money.

(56) Multiply (3) by (4).

(c) Values: Normal and designated
ranges.
Normal :
value Ders;gr]]naeted
(percent) g
Standard ... 5|3%to 7%
Technology Incentive ............. 9| 7% to 11%

(1) Standard. The standard designated
range should apply to most contracts.

(2) Technology incentive. For the tech-
nical factor only, contracting officers
may use the technology incentive
range for acquisitions that include de-
velopment, production, or application
of innovative new technologies. The
technology incentive range does not
apply to efforts restricted to studies,
analyses, or demonstrations that have
a technical report as their primary de-
liverable.

(d) Evaluation criteria for technical.

(1) Review the contract requirements
and focus on the critical performance
elements in the statement of work or
specifications. Factors to consider in-
clude—

(i) Technology being applied or devel-
oped by the contractor;

(ii) Technical complexity;

(iii) Program maturity;

(iv) Performance specifications and
tolerances;

(v) Delivery schedule; and

(vi) Extent of a warranty or guar-
antee.

(2) Above normal conditions.

(i) The contracting officer may as-
sign a higher than normal value in
those cases where there is a substantial
technical risk. Indicators are—

(A) Items are being manufactured
using specifications with stringent tol-
erance limits;

(B) The efforts require highly skilled
personnel or require the use of state-of-
the-art machinery;

(C) The services and analytical ef-
forts are extremely important to the
Government and must be performed to
exacting standards;

(D) The contractor’s independent de-
velopment and investment has reduced
the Government’s risk or cost;

(E) The contractor has accepted an
accelerated delivery schedule to meet
DoD requirements; or

(F) The contractor has assumed addi-
tional risk through warranty provi-
sions.

(ii) Extremely complex, vital efforts
to overcome difficult technical obsta-
cles that require personnel with excep-
tional abilities, experience, and profes-
sional credentials may justify a value
significantly above normal.

(iii) The following may justify a max-
imum value—
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(A) Development or initial produc-
tion of a new item, particularly if per-
formance or quality specifications are
tight; or

(B) A high degree of development or
production concurrency.

(3) Below normal conditions.

(i) The contracting officer may as-
sign a lower than normal value in
those cases where the technical risk is
low. Indicators are—

(A) Requirements are relatively sim-
ple;

(B) Technology is not complex;

(C) Efforts do not require highly
skilled personnel;

(D) Efforts are routine;

(E) Programs are mature; or

(F) Acquisition is a follow-on effort
or a repetitive type acquisition.

(ii) The contracting officer may as-
sign a value significantly below normal
for—

(A) Routine services;

(B) Production of simple items;

(C) Rote entry or routine integration
of Government-furnished information;
or

(D) Simple operations with Govern-
ment-furnished property.

(4) Technology incentive range.

(i) The contracting officer may as-
sign values within the technology in-
centive range when contract perform-
ance includes the introduction of new,
significant technological innovation.
Use the technology incentive range
only for the most innovative contract
efforts. Innovation may be in the form
of—

(A) Development or application of
new technology that fundamentally
changes the characteristics of an exist-
ing product or system and that results
in increased technical performance,
improved reliability, or reduced costs;
or

(B) New products or systems that
contain significant technological ad-
vances over the products or systems
they are replacing.

(ii) When selecting a value within the
technology incentive range, the con-
tracting officer should consider the rel-
ative value of the proposed innovation
to the acquisition as a whole. When the
innovation represents a minor benefit,
the contracting officer should consider
using values less than the norm. For
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innovative efforts that will have a
major positive impact on the product
or program, the contracting officer
may use values above the norm.

(e) Evaluation criteria for management/
cost control.

(1) The contracting officer should
evaluate—

(i) The contractor’s management and
internal control systems using con-
tracting office information and reviews
made by field contract administration
offices or other DoD field offices;

(ii) The management involvement ex-
pected on the prospective contract ac-
tion;

(iii) The degree of cost mix as an in-
dication of the types of resources ap-
plied and value added by the con-
tractor;

(iv) The contractor’s support of Fed-
eral socioeconomic programs;

(v) The expected reliability of the
contractor’s cost estimates (including
the contractor’s cost estimating sys-
tem);

(vi) The adequacy of the contractor’s
management approach to controlling
cost and schedule; and

(vii) Any other factors that affect the
contractor’s ability to meet the cost
targets (e.g., foreign currency exchange
rates and inflation rates).

(2) Above normal conditions.

(i) The contracting officer may as-
sign a higher than normal value when
there is a high degree of management
effort. Indicators of this are—

(A) The contractor’s value added is
both considerable and reasonably dif-
ficult;

(B) The effort involves a high degree
of integration or coordination;

(C) The contractor has a good record
of past performance;

(D) The contractor has a substantial
record of active participation in Fed-
eral socioeconomic programs;

(E) The contractor provides fully doc-
umented and reliable cost estimates;

(F) The contractor makes appro-
priate make-or-buy decisions; or

(G) The contractor has a proven
record of cost tracking and control.

(ii) The contracting officer may jus-
tify a maximum value when the ef-
fort—

(A) Requires large scale integration
of the most complex nature;
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(B) Involves major international ac-
tivities with significant management
coordination (e.g., offsets with foreign
vendors); or

(C) Has critically important mile-
stones.

(3) Below normal conditions.

(i) The contracting officer may as-
sign a lower than normal value when
the management effort is minimal. In-
dicators of this are—

(A) The program is mature and many
end item deliveries have been made;

(B) The contractor adds minimal
value to an item;

(C) The efforts are routine and re-
quire minimal supervision;

(D) The contractor provides poor
quality, untimely proposals;

(B) The contractor fails to provide an
adequate analysis of subcontractor
costs;

(F) The contractor does not cooper-
ate in the evaluation and negotiation
of the proposal;

(G) The contractor’s cost estimating
system is marginal;

(H) The contractor has made minimal
effort to initiate cost reduction pro-
grams;

(I) The contractor’s cost proposal is
inadequate;

(J) The contractor has a record of
cost overruns or another indication of
unreliable cost estimates and lack of
cost control; or

(K) The contractor has a poor record
of past performance.
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(ii) The following may justify a value
significantly below normal—

(A) Reviews performed by the field
contract administration offices dis-
close unsatisfactory management and
internal control systems (e.g., quality
assurance, property control, safety, se-
curity); or

(B) The effort requires an unusually
low degree of management involve-
ment.

[67 FR 20689, Apr. 26, 2002, as amended at 67
FR 49254, July 30, 2002]

§215.404-71-3 Contract type risk and
working capital adjustment.

(a) Description. The contract type
risk factor focuses on the degree of
cost risk accepted by the contractor
under varying contract types. The
working capital adjustment is an ad-
justment added to the profit objective
for contract type risk. It only applies
to fixed-price contracts that provide
for progress payments. Though it uses
a formula approach, it is not intended
to be an exact calculation of the cost of
working capital. Its purpose is to give
general recognition to the contractor’s
cost of working capital under varying
contract circumstances, financing poli-
cies, and the economic environment.

(b) Determination. The following ex-
tract from the DD 1547 is annotated to
explain the process.

Iltem Contractor risk factors

Assigned value Base (item 20) Profit objective

CONTRACT type risk

Cost financed

................... WORKING capital (4) ........ | (5)

()
Length factor

(2
Interest rate
(Y]

®)
®)

(1) Select a value from the list of
contract types in paragraph (c) of this
subsection using the evaluation cri-
teria in paragraph (d) of this sub-
section.

(2) Insert the amount from Block 20,
i.e., the total allowable costs excluding
facilities capital cost of money.

(3) Multiply (1) by (2).

(4) Only complete this block when
the prospective contract is a fixed-
price contract containing provisions
for progress payments.
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(5) Insert the amount computed per
paragraph (e) of this subsection.

(6) Insert the appropriate figure from
paragraph (f) of this subsection.

(7) Use the interest rate established
by the Secretary of the Treasury (see
230.7101-1(a)). Do not use any other in-
terest rate.

(8) Multiply (6) by (6) by (7). This is
the working capital adjustment. It
shall not exceed 4 percent of the con-
tract costs in Block 20.

(c) Values: Normal
ranges.

and designated
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Normal Designated
Contract type Notes value range

(percent) (percent)
Firm-fixed-price, N0 fiINANCING ........cooiiiiiiiii e 1) 5.0 410 6.
Firm-fixed-price, with performance-based payments .. (6) 4.0 251055
Firm-fixed-price, with progress payments ..... . ) 3.0 2to 4.
Fixed-price incentive, no financing ...........c.cccceeevcnennns 1) 3.0 2to 4.
Fixed-price incentive, with performance-based payments (6) 2.0 0.51t0 3.5.
Fixed-price with redetermination provision . (B) | e | e
Fixed-price incentive, with progress payments 2) 1.0 Oto2
Cost-plus-incentive-free ...........ccceoeveccrins 4) 1.0 Oto2
COSt-PIUS-FIXEA-FEE ..o 4) 0.5 Otol
Time-and-materials (including overhaul contracts priced on time-and-materials

DSIS) vttt (5) 0.5 Otol

LabOr-NOUT ..o (5) 0.5 Oto 1l
Firm-fixed-price, 1evel-of-effort ... 5) 0.5 Oto1l

(1) “No financing” means either that
the contract does not provide progress
payments or performance-based pay-
ments, or that the contract provides
them only on a limited basis, such as
financing of first articles. Do not com-
pute a working capital adjustment.

(2) When the contract contains provi-
sions for progress payments, compute a
working capital adjustment (Block 25).

(3) For the purposes of assigning prof-
it values, treat a fixed-price contract
with redetermination provisions as if it
were a fixed-price incentive contract
with below normal conditions.

(4) Cost-plus contracts shall not re-
ceive the working capital adjustment.

() These types of contracts are con-
sidered cost-plus-fixed-fee contracts for
the purposes of assigning profit values.
They shall not receive the working
capital adjustment in Block 25. How-
ever, they may receive higher than
normal values within the designated
range to the extent that portions of
cost are fixed.

(6) When the contract contains provi-
sions for performance-based payments,
do not compute a working capital ad-
justment.

(d) Evaluation criteria.

(1) General. The contracting officer
should consider elements that affect
contract type risk such as—

(i) Length of contract;

(ii) Adequacy of cost data for projec-
tions;

(iii) Economic environment;

(iv) Nature and extent of subcon-
tracted activity;

(v) Protection provided to the con-
tractor under contract provisions (e.g.,
economic price adjustment clauses);
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(vi) The ceilings and share lines con-
tained in incentive provisions;

(vii) Risks associated with contracts
for foreign military sales (FMS) that
are not funded by U.S. appropriations;
and

(viii) When the contract contains
provisions for performance-based pay-
ments—

(A) The frequency of payments;

(B) The total amount of payments
compared to the maximum allowable
amount specified at FAR 32.1004(b)(2);
and

(C) The risk of the payment schedule
to the contractor.

(2) Mandatory. The contracting offi-
cer shall assess the extent to which
costs have been incurred prior to the
definitization of the contract action
(also see 217.7404-6(a)). The assessment
shall include any reduced contractor
risk on both the contract before
definitization and the remaining por-
tion of the contract. When costs have
been incurred prior to definitization,
generally regard the contract type risk
to be in the low end of the designated
range. If a substantial portion of the
costs have been incurred prior to
definitization, the contracting officer
may assign a value as low as 0 percent,
regardless of contract type.

(3) Above normal conditions. The con-
tracting officer may assign a higher
than normal value when there is sub-
stantial contract type risk. Indicators
of this are—

(i) Efforts where there is minimal
cost history;

(ii) Long-term contracts without pro-
visions protecting the contractor, par-
ticularly when there is considerable
economic uncertainty;
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(iii) Incentive provisions (e.g., cost
and performance incentives) that place
a high degree of risk on the contractor;

(iv) FMS sales (other than those
under DoD cooperative logistics sup-
port arrangements or those made from
U.S. Government inventories or stocks)
where the contractor can demonstrate
that there are substantial risks above
those normally present in DoD con-
tracts for similar items; or

(v) An aggressive performance-based
payment schedule that increases risk.

(4) Below mormal conditions. The con-
tracting officer may assign a lower
than normal value when the contract
type risk is low. Indicators of this
are—

(i) Very mature product line with ex-
tensive cost history;

(ii) Relative short-term contracts;

(iii) Contractual provisions that sub-
stantially reduce the contractor’s risk;

(iv) Incentive provisions that place a
low degree of risk on the contractor;

(v) Performance-based payments to-
taling the maximum allowable
amount(s) specified at FAR
32.1004(b)(2); or

(vi) A performance-based payment
schedule that is routine with minimal
risk.

(e) Costs financed.

(1) Costs financed equal total costs
multiplied by the portion (percent) of
costs financed by the contractor.

(2) Total costs equal Block 20 (i.e., all
allowable costs excluding facilities
capital cost of money), reduced as ap-
propriate when—

(i) The contractor has little cash in-
vestment (e.g., subcontractor progress
payments liquidated late in period of
performance);

(ii) Some costs are covered by special
financing provisions, such as advance
payments; or

(iii) The contract is multiyear and
there are special funding arrange-
ments.

(3) The portion that the contractor
finances is generally the portion not
covered by progress payments, i.e., 100
percent minus the customary progress
payment rate (see FAR 32.501). For ex-
ample, if a contractor receives progress
payments at 80 percent, the portion
that the contractor finances is 20 per-
cent. On contracts that provide
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progress payments to small businesses,
use the customary progress payment
rate for large businesses.

(f) Contract length factor. (1) This is
the period of time that the contractor
has a working capital investment in
the contract. It—

(1) Is based on the time necessary for
the contractor to complete the sub-
stantive portion of the work;

(ii) Is not necessarily the period of
time between contract award and final
delivery (or final payment), as periods
of minimal effort should be excluded;

(iii) Should not include periods of
performance contained in option provi-
sions; and

(iv) Should not, for multiyear con-
tracts, include periods of performance
beyond that required to complete the
initial program year’s requirements.

(2) The contracting officer—

(i) Should use the following table to
select the contract length factor;

(ii) Should develop a weighted aver-
age contract length when the contract
has multiple deliveries; and

(iii) May use sampling techniques
provided they produce a representative
result.

TABLE
Period to perform substantive portion (in Contract length
months) factor

21 or less .40
22t0 27 .. .65
281033 .. .90
34t0 39 .. 1.15
40 to 45 .. 1.40
46 to 51 .. 1.65
52t0 57 .. 1.90
58 t0 63 .. 2.15
64 to 69 .. 2.40
70to 75 2.65
76 or more 2.90

(3) Example: A prospective contract
has a performance period of 40 months
with end items being delivered in the
34th, 36th, 38th, and 40th months of the
contract. The average period is 37
months and the contract length factor
is 1.15.

[63 FR 55040, Oct. 14, 1998, as amended at 64
FR 61032, Nov. 9, 1999; 66 FR 63335, Dec. 6,
2001; 67 FR 20691, Apr. 26, 2002; 67 FR 49255,
July 30, 2002]



Department of Defense

215.404-71-4 Facilities
ployed.

capital em-

(a) Description. This factor focuses on
encouraging and rewarding capital in-
vestment in facilities that benefit DoD.
It recognizes both the facilities capital

215.404-71-4

that the contractor will employ in con-
tract performance and the contractor’s
commitment to improving produc-
tivity.

(b) Determination. The following ex-
tract from the DD Form 1547 has been
annotated to explain the process.

- . Assigned Amount em- + obiecti
Item Contractor facilities capital employed value ployed Profit objective
LaNd oo N/A (2 N/A
BUIldINGS ... N/A (2) N/A
EQUIPMENT ..t (1) 2) 3)

(1) Select a value from the list in
paragraph (c) of this subsection using
the evaluation criteria in paragraph (d)
of this subsection.

(2) Use the allocated facilities capital
attributable to land, buildings, and
equipment, as derived in DD Form 1861,
Contract Facilities Capital Cost of
Money (see 230,7001).

(i) In addition to the net book value
of facilities capital employed, consider
facilities capital that is part of a for-
mal investment plan if the contractor
submits reasonable evidence that—

(A) Achievable benefits to DoD will
result from the investment; and

(B) The benefits of the investment
are included in the forward pricing
structure.

(ii) If the value of intracompany
transfers has been included in Block 20
at cost (i.e., excluding general and ad-
ministrative (G&A) expenses and prof-
it), add to the contractor’s allocated
facilities capital, the allocated facili-
ties capital attributable to the build-
ings and equipment of those corporate
divisions supplying the intracompany
transfers. Do not make this addition if
the value of intracompany transfers
has been included in Block 20 at price
(i.e., including G&A expenses and prof-
it).

(3) Multiply (1) by (2).

(¢) Values: Normal and designated
ranges. These are the normal values
and ranges. They apply to all situa-
tions.

Normal .
Asset type value DerS;grllnaeted
(percent) 9
Land ... 0| N/A
Building: ol nNA
Equipment .. 175 |10 to 25
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(d) Evaluation criteria. (1) In evalu-
ating facilities capital employed, the
contracting officer—

(i) Should relate the usefulness of the
facilities capital to the goods or serv-
ices being acquired under the prospec-
tive contract;

(ii) Should analyze the productivity
improvements and other anticipated
industrial base enhancing benefits re-
sulting from the facilities capital in-
vestment, including—

(A) The economic value of the facili-
ties capital, such as physical age,
undepreciated value, idleness, and ex-
pected contribution to future defense
needs; and

(B) The contractor’s level of invest-
ment in defense related facilities as
compared with the portion of the con-
tractor’s total business that is derived
from DoD; and

(iii) Should consider any contractual
provisions that reduce the contractor’s
risk of investment recovery, such as
termination protection clauses and
capital investment indemnification.

(2) Above normal conditions.

(i) The contracting officer may as-
sign a higher than normal value if the
facilities capital investment has direct,
identifiable, and exceptional benefits.
Indicators are—

(A) New investments in state-of-the-
art technology that reduce acquisition
cost or yield other tangible benefits
such as improved product quality or
accelerated deliveries; or

(B) Investments in new equipment for
research and development applications.

(ii) The contracting officer may as-
sign a value significantly above normal
when there are direct and measurable
benefits in efficiency and significantly
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reduced acquisition costs on the effort
being priced. Maximum values apply
only to those cases where the benefits
of the facilities capital investment are
substantially above normal.

(3) Below normal conditions.

(i) The contracting officer may as-
sign a lower than normal value if the
facilities capital investment has little
benefit to DoD. Indicators are—

(A) Allocations of capital apply pre-
dominantly to commercial item lines;

(B) Investments are for such things
as furniture and fixtures, home or
group level administrative offices, cor-
porate aircraft and hangars, gym-
nasiums; or

(C) Facilities are old or extensively
idle.

(ii) The contracting officer may as-
sign a value significantly below normal
when a significant portion of defense
manufacturing is done in an environ-
ment characterized by outdated, ineffi-
cient, and labor-intensive capital
equipment.

[63 FR 55040, Oct. 14, 1998, as amended at 67
FR 20691, Apr. 26, 2002; 67 FR 49255, July 30,
2002]

215.404-71-5 Cost efficiency factor.

(a) This special factor provides an in-
centive for contractors to reduce costs.
To the extent that the contractor can
demonstrate cost reduction efforts that
benefit the pending contract, the con-
tracting officer may increase the
prenegotiation profit objective by an
amount not to exceed 4 percent of total
objective cost (Block 20 of the DD
Form 1547) to recognize these efforts
(Block 29).

(b) To determine if using this factor
is appropriate, the contracting officer
shall consider criteria, such as the fol-
lowing, to evaluate the benefit the con-
tractor’s cost reduction efforts will
have on the pending contract:

(1) The contractor’s participation in
Single Process Initiative improve-
ments;

(2) Actual cost reductions achieved
on prior contracts;

(3) Reduction or elimination of ex-
cess or idle facilities;

(4) The contractor’s cost reduction
initiatives (e.g., competition advocacy
programs, technical insertion pro-
grams, obsolete parts control pro-
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grams, spare parts pricing reform,
value engineering, outsourcing of func-
tions such as information technology).
Metrics developed by the contractor
such as fully loaded labor hours (i.e.,
cost per labor hour, including all direct
and indirect costs) or other produc-
tivity measures may provide the basis
for assessing the effectiveness of the
contractor’s cost reduction initiatives
over time;

(5) The contractor’s adoption of proc-
ess improvements to reduce costs;

(6) Subcontractor cost reduction ef-
forts;

(7) The contractor’s effective incor-
poration of commercial items and proc-
esses; or

(8) The contractor’s investment in
new facilities when such investments
contribute to better asset utilization
or improved productivity.

(c) When selecting the percentage to
use for this special factor, the con-
tracting officer has maximum flexi-
bility in determining the best way to
evaluate the benefit the contractor’s
cost reduction efforts will have on the
pending contract. However, the con-
tracting officer shall consider the im-
pact that quantity differences, learn-
ing, changes in scope, and economic
factors such as inflation and deflation
will have on cost reduction.

[67 FR 20692, Apr. 26, 2002, as amended at 67
FR 49255, July 30, 2002]

215.404-72 Modified weighted guide-
lines method for nonprofit organi-
zations other than FFRDCs.

(a) Definition. As used in this subpart,
a nonprofit organization is a business
entity—

(1) That operates exclusively for
charitable, scientific, or educational
purposes;

(2) Whose earnings do not benefit any
private shareholder or individual;

(3) Whose activities do not involve in-
fluencing legislation or political cam-
paigning for any candidate for public
office; and

(4) That is exempted from Federal in-
come taxation under section 501 of the
Internal Revenue Code.

(b) For nonprofit organizations that
are entities that have been identified
by the Secretary of Defense or a Sec-
retary of a Department as receiving
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sustaining support on a cost-plus-fixed-
fee basis from a particular DoD depart-
ment or agency, compute a fee objec-
tive for covered actions using the
weighted guidelines method in 215.404-
71, with the following modifications:

(1) Modifications to performance risk
(Blocks 21-23 of the DD Form 1547). (i) If
the contracting officer assigns a value
from the standard designated range
(see 215.404-71-2(c)), reduce the fee ob-
jective by an amount equal to 1 percent
of the costs in Block 20 of the DD Form
1547. Show the net (reduced) amount on
the DD Form 1547.

(ii) Do not assign a value from the
technology incentive designated range.

(2) Modifications to contract type risk
(Block 24 of the DD Form 1547). Use a
designated range of —1 percent to 0
percent instead of the values in 215.404—
71-3. There is no normal value.

(c) For all other nonprofit organiza-
tions except FFRDCs, compute a fee
objective for covered actions using the
weighted guidelines method in 215.404-
71, modified as described in paragraph
(b)(1) of this subsection.

[63 FR 63799, Nov. 17, 1998, as amended at 65
FR 77831, Dec. 13, 2000; 67 FR 20692, Apr. 26,
2002; 67 FR 49255, July 30, 2002]

215.404-73 Alternate
proaches.

(a) The contracting officer may use
an alternate structured approach under
215.404-4(c).

(b) The contracting officer may de-
sign the structure of the alternate, but
it shall include—

(1) Consideration of the three basic
components of profit—performance
risk, contract type risk (including
working capital), and facilities capital
employed. However, the contracting of-
ficer is mnot required to complete
Blocks 21 through 30 of the DD Form
15417.

(2) Offset for facilities capital cost of
money.

(i) The contracting officer shall re-
duce the overall prenegotiation profit
objective by the amount of facilities
capital cost of money. The profit
amount in the negotiation summary of
the DD Form 1547 must be net of the
offset.

(ii) This adjustment is needed for the
following reason: The values of the

structured ap-
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profit factors used in the weighted
guidelines method were adjusted to
recognize the shift in facilities capital
cost of money from an element of prof-
it to an element of contract cost (see
FAR 31.205-10) and reductions were
made directly to the profit factors for
performance risk. In order to ensure
that this policy is applied to all DoD
contracts that allow facilities capital
cost of money, similar adjustments
shall be made to contracts that use al-
ternate structured approaches.

[63 FR 55040, Oct. 14, 1998, as amended at 67
FR 20692, Apr. 26, 2002]
215.404-74 Fee requirements for cost-
plus-award-fee contracts.
In developing a fee objective for cost-

plus-award-fee contracts, the con-
tracting officer shall—
(a) Follow the guidance in FAR

16.405-2 and 216.405-2;

(b) Not use the weighted guidelines
method or alternate structured ap-
proach;

(c) Apply the offset policy in 215.404—
73(b)(2) for facilities capital cost of
money, i.e., reduce the base fee by the
amount of facilities capital cost of
money; and

(d) Not complete a DD Form 1547.

[63 FR 55040, Oct. 14, 1998, as amended at 67
FR 20692, Apr. 26, 2002]

215.404-75 Fee
FFRDCs.

For nonprofit organizations that are
FFRDCs, the contracting officer—

(a) Should consider whether any fee
is appropriate. Considerations shall in-
clude the FFRDC’s—

(1) Proportion of retained earnings
(as established under generally accept-
ed accounting methods) that relates to
DoD contracted effort;

(2) PFacilities capital
plans;

(3) Working capital funding as as-
sessed on operating cycle cash needs;
and

(4) Provision for funding unreim-
bursed costs deemed ordinary and nec-
essary to the FFRDC.

(b) Shall, when a fee is considered ap-
propriate, establish the fee objective in
accordance with FFRDC fee policies in
the DoD FFRDC Management Plan.

requirements for

acquisition
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(c) Shall not use the weighted guide-
lines method or an alternate struc-
tured approach.

[63 FR 63800, Nov. 17, 1998]

215.404-76 Reporting profit and fee
statistics.

(a) Contracting officers in con-
tracting offices that participate in the
management information system for
profit and fee statistics must send com-
pleted DD Forms 1547 on actions that
exceed the cost or pricing data thresh-
old, where the contracting officer used
the weighted guidelines method, an al-
ternate structured approach, or the
modified weighted guidelines method,
to their designated office within 30
days after contract award.

(b) Participating contracting offices
and their designated offices are—

Contracting office Designated office

ARMY

Headquarters, Department of
the Army, ATTN: SAAL—
PA, Skyline 6, Suite 302,
5109 Leesburg Pike, Falls
Church, VA 22041-3201.

NAVY

Commander, Fleet and In-
dustrial Supply Center,
Norfolk, Washington De-
tachment, Code 402,
Washington Navy Yard,
Washington, DC 20374—
5000.

AIR FORCE

Air Force Materiel Command
(all field offices).

Air Force Materiel Command,
645 CCSG/SCOS, ATTN:
JO10 Clerk, 2721 Sac-
ramento Street, Wright-Pat-
terson Air Force Base, OH
45433-5006.

(c) When the contracting officer dele-
gates negotiation of a contract action
that exceeds the cost or pricing data
threshold to another agency (e.g., to an
ACO), that agency must ensure that a
copy of the DD Form 1547 is provided to
the delegating office for reporting pur-
poses within 30 days after negotiation
of the contract action.

(d) Contracting offices outside the
United States, its possessions, and
Puerto Rico are exempt from report-
ing.

48 CFR Ch. 2 (10-1-02 Edition)

(e) Designated offices send a quar-
terly (non-cumulative) report of DD
Form 1547 data to—

Washington Headquarters Services, Direc-
torate for Information Operations and Re-
ports, (WHS/DIOR), 1215 Jefferson Davis
Highway, Suite 1204, Arlington, VA 22202-4302

(f) In preparing and sending the quar-
terly report, designated offices—

(1) Perform the necessary audits to
ensure information accuracy;

(2) Do not enter classified informa-
tion;

(3) Transmit the report via computer
magnetic tape using the procedures,
format, and editing process issued by
the Director of Defense Procurement;
and

(4) Send the reports not later than
the 30th day after the close of the quar-
terly reporting periods.

(g) These reporting requirements
have been assigned Report Control
Symbol DD-AT&L(Q) 1751.

[63 FR 55040, Oct. 14, 1998. Redesignated at 63
FR 63800, Nov. 17, 1998, as amended at 66 FR
52952, Aug. 31, 2000; 65 FR 58607, Sept. 29, 2000;
66 FR 49863, Oct. 1, 2001; 66 FR 63335, Dec. 6,
2001; 67 FR 4208, Jan. 29, 2002]

215.406-1 Prenegotiation objectives.

(a) Also consider—

(i) Data resulting from application of
work measurement systems in devel-
oping prenegotiation objectives; and

(ii) Field pricing assistance personnel
participation in planned
prenegotiation and negotiation activi-
ties.

(b) Prenegotiation objectives, includ-
ing objectives related to disposition of
findings and recommendations con-
tained in preaward and postward con-
tract audit and other advisory reports,
shall be documented an reviewed in ac-
cordance with Departmental proce-
dures.

215.406-3 Documenting the negotia-
tion.

(a)(7) Include the principal factors re-
lated to the disposition of findings and
recommendation contained in
preaward and postaward contract audit
and other advisory reports.

(10) The documentation—

(A) Must address significant devi-
ations from the prenegotiation profit
objective;
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(B) Should include the DD Form 1547,
Record of Weighted Guidelines Applica-
tion (see 215.404-70), if used, with sup-
porting rationale; and

(C) Must address the rationale for not
using the weighted guidelines method
when its use would otherwise be re-
quired by 215.404-70.

215.407-2 Make-or-buy programs.

(e) Program requirements—(1) Items and
work included. The minimum dollar
amount is $1 million.

215.407-3 Forward pricing rate agree-
ments.

(b)(i) Use forward pricing rate agree-
ment (FPRA) rates when such rates are
available, unless waived on a case-by-
case basis by the head of the con-
tracting activity.

(i) Advise the ACO of each case
waived.

(iii) Contact the ACO for questions
on FPRAs or recommended rates.

215.407-4 Should-cost review.

(b) Program should-cost review. (2) DoD
contracting activities should consider
performing a program should-cost re-
view before award of a definitive con-
tract for a major system as defined by
DoDI 5000.2. See DoDI 5000.2 regarding
industry participation.

(c) Owverhead should-cost review. (1)
Contact the Defense Contract Manage-
ment Agency (DCMA) (http:/
www.dcme.hqg.dla.mil/) for questions on
overhead should-cost analysis.

(2)(A) DCMA or the military depart-
ment responsible for performing con-
tact administration functions (e.g.,
Navy SUPSHIP) should consider, based
on risk assessment, performing an
overhead should-cost review of a con-
tractor business unit (as defined in
FAR 2.101) when all of the following
conditions exist:

(1) Projected annual sales to DoD ex-
ceed $1 billion;

(2) Projected DoD versus total busi-
ness exceeds 30 percent;

(3) Level of sole source DoD contracts
is high;

(4) Significant volume of proposal ac-
tivity is anticipated;

(5) Production or development of a
major weapon system or program is an-
ticipated; and

215.407-5-70

(6) Contractor cost control/reduction
initiatives appear inadequate.

(B) The head of the contracting ac-
tivity may request an overhead should-
cost review for a business unit that
does not meet the criteria in paragraph
(c)(2)(A) of this subsection.

(C) Overhead should-cost reviews are
labor intensive. These reviews gen-
erally involve participation by the con-
tracting, contract administration, and
contract audit elements. The extent of
availability of military department,
contract administration, and contract
audit resources to support DCMA-led
teams should be considered when deter-
mining whether a review will be con-
ducted. Overhead should-cost reviews
generally shall not be conducted at a
contractor business segment more fre-
quently than every 3 years.

[63 FR 55040, Oct. 14, 1998, as amended at 65
FR 52952, Aug. 31, 2000; 65 FR 58607, Sept. 29,
2000; 67 FR 49252, 49255, July 30, 2002]

215.407-5 Estimating systems.

215.407-5-70 Disclosure, maintenance,
and review requirements.

(a) Definitions.

(1) Acceptable estimating system means
an estimating system that—

(i) Is established, maintained, reli-
able, and consistently applied; and

(ii) Produces verifiable, supportable,
and documented cost estimates.

(2) Contractor means a business unit
as defined in FAR 2.101.

(3) Estimating system is as defined in
the clause at 252.215-7002, Cost Esti-
mating System Requirements.

(4) Significant estimating system defi-
ciency means a shortcoming in the esti-
mating system that is likely to con-
sistently result in proposal estimates
for total cost or a major cost ele-
ment(s) that do not provide an accept-
able basis for negotiation of fair and
reasonable prices.

(b) Applicability. (1) DoD policy is
that all contractors have estimating
systems that—

(i) Are acceptable;

(ii) Consistently produce well-sup-
ported proposals that are acceptable as
a basis for negotiation of fair and rea-
sonable prices;
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(iii) Are consistent with and inte-
grated with the contractor’s related
management systems; and

(iv) Are subject to applicable finan-
cial control systems.

(2) A large business contractor is sub-
ject to estimating system disclosure,
maintenance, and review requirements
if—

(i) In its preceding fiscal year, the
contractor received DoD prime con-
tracts or subcontracts totaling $50 mil-
lion or more for which cost or pricing
data were required; or

(ii) In its preceding fiscal year, the
contractor received DoD prime con-
tracts or subcontracts totaling $10 mil-
lion or more (but less than $50 million)
for which cost or pricing data were re-
quired and the contracting officer, with
concurrence or at the request of the
ACO, determines it to be in the best in-
terest of the Government (e.g., signifi-
cant estimating problems are believed
to exist or the contractor’s sales are
predominantly Government).

(c) Responsibilities. (1)
tracting officer shall—

(i) Through use of the clause at
252.215-7002, Cost Estimating System
Requirements, apply the disclosure,
maintenance, and review requirements
to large business contractors meeting
the criteria in paragraph (b)(2)(i) of
this subsection;

(ii) Consider whether to apply the
disclosure, maintenance, and review re-
quirements to large business contrac-
tors under paragraph (b)(2)(ii) of this
subsection; and

(iii) Not apply the disclosure, main-
tenance, and review requirements to
other than large business contractors.

(2) The cognizant ACO, for contrac-
tors subject to paragraph (b)(2) of this
subsection, shall—

(i) Determine the acceptability of the
disclosure and system; and

(ii) Pursue correction of any defi-
ciencies.

(3) The cognizant auditor, on behalf
of the ACO, serves as team leader in
conducting estimating system reviews.

(4) A contractor subject to esti-
mating system disclosure, mainte-
nance, and review requirements shall—

(i) Maintain an acceptable system;

(ii) Describe its system to the ACO:

The con-
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(iii) Provide timely notice of changes
in the system; and

(iv) Correct system deficiencies iden-
tified by the ACO.

(d) Characteristics of an acceptable esti-
mating system—(1) General. An accept-
able system should provide for the use
of appropriate source data, utilize
sound estimating techniques and good
judgment, maintain a consistent ap-
proach, and adhere to established poli-
cies and procedures.

(2) Evaluation. In evaluating the ac-
ceptability of a contractor’s estimating
system, the ACO should consider
whether the contractor’s estimating
system, for example—

(i) Establishes clear responsibility
for preparation, review, and approval of
cost estimates;

(ii) Provides a written description of
the organization and duties of the per-
sonnel responsible for preparing, re-
viewing, and approving cost estimates;

(iii) Assures that relevant personnel
have sufficient training, experience,
and guidance to perform estimating
tasks in accordance with the contrac-
tor’s established procedures;

(iv) Identifies the sources of data and
the estimating methods and rationale
used in developing cost estimates;

(v) Provides for appropriate super-
vision throughout the estimating proc-
ess;

(vi) Provides for consistent applica-
tion of estimating techniques;

(vii) Provides for detection and time-
ly correction of errors;

(viii) Protects against cost duplica-
tion and omissions;

(ix) Provides for the use of historical
experience, including historical vendor
pricing information, where appro-
priate;

(x) Requires use of appropriate ana-
lytical methods;

(xi) Integrates information available
from other management systems,
where appropriate;

(xii) Requires management review in-
cluding verification that the com-
pany’s estimating policies, procedures,
and practices comply with this regula-
tion;
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(xiii) Provides for internal review of
and accountability for the accept-
ability of the estimating system, in-
cluding the comparison of projected re-
sults to actual results and an analysis
of any differences;

(xiv) Provides procedures to update
cost estimates in a timely manner
throughout the negotiation process;
and

(xv) Addresses responsibility for re-
view and analysis of the reasonableness
of subcontract prices.

(3) Indicators of potentially significant
estimating deficiencies. The following ex-
amples indicate conditions that may
produce or lead to significant esti-
mating deficiencies—

(i) Failure to ensure that historical
experience is available to and utilized
by cost estimators, where appropriate;

(ii) Continuing failure to analyze ma-
terial costs or failure to perform sub-
contractor cost reviews as required;

(iii) Consistent absence of analytical
support for significant proposed cost
amounts;

(iv) Excessive reliance on individual
personal judgments where historical
experience or commonly utilized stand-
ards are available;

(v) Recurring significant defective
pricing findings within the same cost
element(s);

(vi) Failure to integrate relevant
parts of other management systems
(e.g., production control or cost ac-
counting) with the estimating system
so that the ability to generate reliable
cost estimates is impaired; and

(vii) Failure to provide established
policies, procedures, and practices to
persons responsible for preparing and
supporting estimates.

(e) Review procedures. Cognizant audit
and contract administration activities
shall—

(1) Establish and manage regular pro-
grams for reviewing selected contrac-
tors’ estimating systems.

(2) Conduct reviews as a team effort.

(i) The contract auditor will be the
team leader.

(ii) The team leader will—

(A) Coordinate with the ACO to en-
sure that team membership includes
qualified contract administration tech-
nical specialists.

215.407-5-70

(B) Advise the ACO and the con-
tractor of significant findings during
the conduct of the review and during
the exit conference.

(C) Prepare a team report.

(I) The ACO or a representative
should—

(i) Coordinate the contract adminis-
tration activity’s review;

(ii) Consolidate findings and rec-
ommendations; and

(iii) When appropriate, prepare a com-
prehensive written report for submis-
sion to the auditor.

(2) The contract auditor will attach
the ACO’s report to the team report.

(3) Tailor reviews to take full advan-
tage of the day-to-day work done by
both organizations.

(4) Conduct a review, every 3 years, of
contractors subject to the disclosure
requirements. The ACO and the auditor
may lengthen or shorten the 3-year pe-
riod based on their joint risk assess-
ment of the contractor’s past experi-
ence and current vulnerability.

(f) Disposition of survey team findings—
(1) Reporting of survey team findings.
The auditor will document the findings
and recommendations of the survey
team in a report to the ACO. If there
are significant estimating deficiencies,
the auditor will recommend dis-
approval of all or portions of the esti-
mating system.

(2) Initial notification to the contractor.
The ACO will provide a copy of the
team report to the contractor and, un-
less there are no deficiencies men-
tioned in the report, will ask the con-
tractor to submit a written response in
30 days, or a reasonable extension.

(i) If the contractor agrees with the
report, the contractor has 60 days from
the date of initial notification to cor-
rect any identified deficiencies or sub-
mit a corrective action plan showing
milestones and actions to eliminate
the deficiencies.

(ii) If the contractor disagrees, the
contractor should provide rationale in
its written response.

(3) Evaluation of contractor’s response.
The ACO, in consultation with the
auditor, will evaluate the contractor’s
response to determine whether—

(i) The estimating system contains
deficiencies that need correction;
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(ii) The deficiencies are significant
estimating deficiencies that would re-
sult in disapproval of all or a portion of
the contractor’s estimating system; or

(iii) The contractor’s proposed cor-
rective actions are adequate to elimi-
nate the deficiency.

(4) Notification of ACO determination.
The ACO will notify the contractor and
the auditor of the determination and, if
appropriate, of the Government’s in-
tent to disapprove all or selected por-
tions of the system. The notice shall—

(i) List the cost elements covered,;

(ii) Identify any deficiencies requir-
ing correction; and

(iii) Require the contractor to cor-
rect the deficiencies within 45 days or
submit an action plan showing mile-
stones and actions to eliminate the de-
ficiencies.

(5) Notice of disapproval. If the con-
tractor has neither submitted an ac-
ceptable corrective action plan nor cor-
rected significant deficiencies within 45
days, the ACO shall disapprove all or
selected portions of the contractor’s es-
timating system. The notice of dis-
approval must—

(i) Identify the cost elements cov-
ered;

(ii) List the deficiencies that prompt-
ed the disapproval; and

(iii) Be sent to the cognizant auditor,
and each contracting and contract ad-
ministration officer having substantial
business with the contractor.

(6) Monitoring contractor’s corrective
action. The auditor and the ACO will
monitor the contractor’s progress in
correcting deficiencies. If the con-
tractor fails to make adequate
progress, the ACO shall take whatever
action is necessary to ensure that the
contractor corrects the deficiencies.
Examples of actions the ACO can take
are: bringing the issue to the attention
of higher level management, reducing
or suspending progress payments (see
FAR 32.503-6), and recommending
nonaward of potential contracts.

(T) Withdrawal of estimating system dis-
approval. The ACO will withdraw the
disapproval when the ACO determines
that the contractor has corrected the
significant system deficiencies. The
ACO will notify the contractor, the
auditor, and affected contracting and
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contract administration activities of
the withdrawal.

(g) Impact of estimating system defi-
ciencies on Sspecific proposals. (1) Field
pricing teams will discuss identified es-
timating system deficiencies and their
impact in all reports on contractor pro-
posals until the deficiencies are re-
solved.

(2) The contracting officer respon-
sible for negotiation of a proposal gen-
erated by an estimating system with
an identified deficiency shall evaluate
whether the deficiency impacts the ne-
gotiations. If it does not, the con-
tracting officer should proceed with ne-
gotiations. If it does, the contracting
officer should consider other alter-
natives, e.g.—

(i) Allowing the contractor addi-
tional time to correct the estimating
system deficiency and submit a cor-
rected proposal;

(ii) Considering another type of con-
tract, e.g., FPIF instead of FFP;

(iii) Using additional cost analysis
techniques to determine the reason-
ableness of the cost elements affected
by the system’s deficiency;

(iv) Segregating the questionable
areas as a cost reimbursable line item;

(v) Reducing the negotiation objec-
tive for profit or fee; or

(vi) Including a contract (reopener)
clause that provides for adjustment of
the contract amount after award.

(3) The contracting officer who incor-
porates a reopener clause into the con-
tract is responsible for negotiating
price adjustments required by the
clause. Any reopener clause neces-
sitated by an estimating deficiency
should—

(i) Clearly identify the amounts and
items that are in question at the time
of negotiation;

(ii) Indicate a specific time or subse-
quent event by which the contractor
will submit a supplemental proposal,
including cost or pricing data, identi-
fying the cost impact adjustment ne-
cessitated by the deficient estimating
system;

(iii) Provide for the contracting offi-
cer to unilaterally adjust the contract
price if the contractor fails to submit
the supplemental proposal; and

(iv) Provide that failure of the Gov-
ernment and the contractor to agree to
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the price adjustment shall be a dispute
under the Disputes clause.

[63 FR 55040, Oct. 14, 1998, as amended at 67
FR 49252, July 30, 2002]

215.408 Solicitation provisions and

contract clauses.

(1) Use the clause at 252.215-7000,
Pricing Adjustments, in solicitations
and contracts that contain the clause
at—

(i) FAR 52.215-11, Price Reduction for
Defective Cost or Pricing Data—Modi-
fications;

(ii) FAR 52.215-12, Subcontractor
Cost or Pricing Data; or
(iii) FAR 52.215-13, Subcontractor

Cost or Pricing Data—Modifications.

(2) Use the clause at 252.215-7002, Cost
Estimating System requirements, in
all solicitations and contracts to be
award on the basis of cost or pricing
data.

215.470 Estimated data prices.

(a) DoD requires estimates of the
prices of data in order to evaluate the
cost to the Government of data items
in terms of their management, product,
or engineering value.

(b) When data are required to be de-
livered under a contract, the solicita-
tion will include DD Form 1423, Con-
tract Data Requirements List. The
form and the provision included in the
solicitation request the offeror to state
what portion of the total price is esti-
mated to be attributable to the produc-
tion or development of the listed data
for the Government (not to the sale of
rights in the data). However, offerors’
estimated prices may not reflect all
such costs; and different offerors may
reflect these costs in a different man-
ner, for the following reasons—

(1) Differences in business practices
in competitive situations;

(2) Differences in accounting systems
among offerors;

(3) Use of factors or rates on some
portions of the data;

(4) Application of common effort to
two or more data items; and

(5) differences in data preparation
methods among offerors.

(c) Data price estimates should not
be used for contract pricing purposes
without further analysis.
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(d) The contracting officer shall en-
sure that the contract does not include
a requirement for data that the con-
tractor has delivered or is obligated to
deliver to the government under an-
other contract or subcontract, and that
the successful offeror identifies any
such data required by the solicitation.
However, where duplicate data are de-
sired, the contract price shall include
the costs of duplication, but not of
preparation, of such data.
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Subpart 216.7—Agreements

216.703 Basic ordering agreements.

AUTHORITY: 41 U.S.C. 421 and 48 CFR chap-
ter 1.

SOURCE: 56 FR 36340, July 31, 1991, unless
otherwise noted.

Subpart 216.1—Selecting Contract
Types

216.104 Factors in selecting contract
types.
(d) Design stability should also be
considered.

216.104-70 Research and development.

(a) General. There are several cat-
egories of research and development
(R&D) contracts: research, exploratory
development, advanced development,
engineering development, and oper-
ational systems development (see
235.001 for definitions). Each category
has a primary technical or functional
objective. Different parts of a project
may fit several categories. The con-
tract type must fit the work required,
not just the classification of the over-
all program.

(b) Research and exploratory develop-
ment. (1) Price is not necessarily the
primary factor in determining the con-
tract type.

(2) The nature of the work to be per-
formed will usually result in a cost-
plus award fee, cost-plus fixed fee term,
cost-no-fee, or cost-sharing contract.

(3) If the Government and the con-
tractor can identify and agree upon the
level of contractor effort required, the
contracting officer may select a firm
fixed-price level-of-effort contract, ex-
cept see 235.006.

(4) If the Government and the con-
tractor agree that an incentive ar-
rangement is desirable and capable of
being evaluated after completion of the
work, the contracting officer may use
an incentive type contract.

(c) Advanced development. (1) The na-
ture of the work to be performed often
results in a cost-plus fixed fee comple-
tion type contract.

(2) Contracting officers may select
incentive contracts if—

(1) Realistic and measurable targets
are identified; and
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(ii) Achievement of those targets is
predictable with a reasonable degree of
accuracy.

(3) Contracting officers should not
use contracts with only cost incentives
where—

(i) There will be a large number of
major technical changes; or

(ii) Actions beyond the control of the
contractor may influence the contrac-
tor’s achievement of cost targets.

(d) Engineering development and oper-
ational systems development. (1) When se-
lecting contract types, also consider—

(i) The degree to which the project is
clearly defined, which in turn affects
the contractor’s ability to provide ac-
curate cost estimates;

(ii) The need for effort that will over-
lap that of earlier stages;

(iii) The need for firm technical di-
rection by the Government; and

(iv) The degree of configuration con-
trol the Government will exercise.

(2) For development efforts, particu-
larly for major defense systems, the
preferred contract type is cost reim-
bursement.

(3) Contracting officers should use
fixed-price type contracts when risk
has been reduced to the extent that re-
alistic pricing can occur; e.g., when a
program has reached the final stages of
development and technical risks are
minimal, except see 235.006.

Subpart 216.2—Fixed-Price
Contracts
216.203 Fixed-price contracts with
economic price adjustment.

216.203-4 Contract clauses.

(a) Adjustment based on established
prices-standard supplies. Generally, use
the clause at FAR 52.216-2, Economic
Price Adjustment-Standard Supplies,
only when—

(i) The total contract price exceeds
the simplified acquisition threshold;
and

(ii) Delivery will not be completed
within 6 months after the contract
date.

(b) Adjustment based on established
prices-semistandard supplies. Generally,
use the clause at FAR 52.216-3, Eco-
nomic Price Adjustment-Semistandard
Supplies, only when—
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(i) The total contract price exceeds
the simplified acquisition threshold;
and

(ii) Delivery will not be completed
within 6 months after the contract
date.

(c) Adjustments based on actual cost of
labor or material.

(2) Limit use of the clause at FAR
52.216-4, Economic Price Adjustment-
Labor and Material, to contracts in
which the price exceeds $50,000 and the
period of performance exceeds 6
months, unless otherwise approved by
the chief of the contracting office. Use
an appropriate modification of the
clause in sealed bidding.

(4) Apply the full amount of the de-
crease in the labor rates and fringe
benefits or unit prices for materials.

(d) Adjustments based on cost indexes of
labor or material. Use the following
guidelines—

(i) Do not make the clause unneces-
sarily complex.

(ii) Normally, the clause should not
provide either a ceiling or a floor for
adjustment unless adjustment is based
on indices below the four digit level of
the Bureau of Labor Statistics—

(A) Producer Price Index;

(B) Employment Cost Index for wages
and salaries, benefits, and compensa-
tion costs for aerospace industries; or

(C) Wage and Income Series by
Standard Industrial Classification
(Labor).

(iii) Normally, the clause should
cover all potential economic fluctua-
tions within the original contract pe-
riod of performance.

(iv) The clause must accurately iden-
tify the index(es) upon which adjust-
ments will be based.

(A) It must provide for a means to
adjust for appropriate economic fluc-
tuation in the event publication of the
movement of the designated index is
discontinued. This might include the
substitution of another index if the
time remaining would justify doing so
and an appropriate index is reasonably
available, or some other method for re-
pricing the remaining portion of work
to be performed.

(B) Normally, there should be no
need to make an adjustment if com-
putation of the identified index is al-
tered. However, it may be appropriate

216.203-4

to provide for adjustment of the eco-
nomic fluctuation computations in the
event there is such a substantial alter-
ation in the method of computing the
index that the original intent of the
parties is negated.

(C) When an index to be used is sub-
ject to revision (e.g., the Bureau of
Labor Statistics Producer Price In-
dexes), the economic price adjustment
clause must specify that any economic
price adjustment will be based on a re-
vised index and must identify which re-
vision to the index will be used.

(v) Construct the index to encompass
a large sample of relevant items while
still bearing a logical relationship to
the type of contract costs being meas-
ured. The basis of the index should not
be so large and diverse that it is sig-
nificantly affected by fluctuations not
relevant to contract performance, but
it must be broad enough to minimize
the effect of any single company, in-
cluding the anticipated contractor(s).

(vi) Construction of an index is large-
ly dependent upon three general series
published by the U.S. Department of
Labor, Bureau of Labor Statistics
(BLS). These are the—

(A) Industrial Commodities portion
of the Producer Price Index;

(B) Employment Cost Index for wages
and salaries, benefits, and compensa-
tion costs for aerospace industries; and

(C) Wage and Income Series by
Standard Industrial Classification
(Labor). Since there is no BLS pub-
lished series currently available that
relates directly to total prices of deliv-
ered DoD aircraft, ships, missiles, elec-
tronics, etc., it will be necessary to
construct composite indices from
major portions of the three series iden-
tified.

(vii) Normally, do not use more than
two indices, i.e., one for labor (direct
and indirect) and one for material (di-
rect and indirect).

(viii) The clause must establish and
properly identify a base period com-
parable to the contract periods for
which adjustments are to be made as a
reference point for application of an
index.
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(ix) The clause should not provide for
an adjustment beyond the original con-
tract performance period, including op-
tions. The start date for the adjust-
ment may be the beginning of the con-
tract or a later time, as appropriate,
based on the projected rate of expendi-
tures.

(x) The expenditure profile for both
labor and material should be based on
a predetermined rate of expenditure
(expressed as the percentage of mate-
rial or labor usage as it relates to the
total contract price) in lieu of actual
cost incurred.

(A) If the clause is to be used in a
competitive acquisition, determine the
labor and material allocations, with re-
gard to both mix of labor and material
and rate of expenditure by percentage,
in a manner which will, as nearly as
possible, approximate the average ex-
penditure profile of all companies to be
solicited so that all companies may
compete on an equal basis.

(B) If the clause is to be used in a
noncompetitive acquisition, the labor
and material allocations may be sub-
ject to negotiation and agreement.

(C) For multiyear contracts, estab-
lish predetermined expenditure profile
tables for each of the annual incre-
ments in the multiyear buy. Each of
the second and subsequent year tables
must be cumulative to reflect the total
expenditures for all increments funded
through the latest multiyear funding.

(xi) The clause should state the per-
centage of the contract price subject to
price adjustment.

(A) Normally, do not apply adjust-
ments to the profit portion of the con-
tract.

(B) Examine the labor and material
portions of the contract to exclude any
areas that do not require adjustment.
For example, it may be possible to ex-
clude—

(I) Subcontracting for short periods
of time during the early life of the con-
tract which could be covered by firm-
fixed-priced subcontracting;

(2) Certain areas of overhead, e.g., de-
preciation charges, prepaid insurance
costs, rental costs, leases, certain
taxes, and utility charges;

(3) Labor costs for which a definitive
union agreement exists; and
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(4) Those costs not likely to be af-
fected by fluctuation in the economy.

(C) Allocate that part of the contract
price subject to adjustment to specific
periods of time (e.g., quarterly, semi-
annually, etc.) based on the most prob-
able expenditure or commitment basis
(expenditure profile).

(xii) The clause should provide for
definite times or events that trigger
price adjustments. Adjustments should
be frequent enough to afford the con-
tractor appropriate economic protec-
tion without creating a burdensome ad-
ministrative effort. The adjustment pe-
riod should normally range from quar-
terly to annually.

(xiii) When the contract contains
cost incentives, any sums paid to the
contractor on account of economic
price adjustment provisions must be
subtracted from the total of the con-
tractor’s allowable costs for the pur-
pose of establishing the total costs to
which the cost incentive provisions
apply. If the incentive arrangement is
cited in percentage ranges, rather than
dollar ranges, above and below target
costs, structure the economic price ad-
justment clause to maintain the origi-
nal contract incentive range in dollars.

(xiv) The economic price adjustment
clause should provide that once the
labor and material allocations and the
portion of the contract price subject to
price adjustment have been estab-
lished, they remain fixed through the
life of the contract and shall not be
modified except in the event of signifi-
cant changes in the scope of the con-
tract. The clause should state that
pricing actions pursuant to the
Changes clause or other provisions of
the contract will be priced as though
there were no provisions for economic
price adjustment. However, subsequent
modifications may include a change to
the delivery schedule or significantly
change the amount of, or mix of, labor
or material for the contract. In such
cases, it may be appropriate to pro-
spectively apply economic price adjust-
ment coverage. This may be accom-
plished by—

(A) Using an economic price adjust-
ment (EPA) clause that applies only to
the effort covered by the modification;
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(B) Revising the baseline data or pe-
riod in the EPA clause for the basic
contract to include the new work; or

(C) Using an entirely new EPA clause
for the entire contract, including the
new work.

(xv) Consistent with the factors in
paragraphs (d)(i) through (xiv) of this
subsection, it may also be appropriate
to provide in the prime contract for
similar economic price adjustment ar-
rangements between the prime con-
tractor and affected subcontractors to
allocate risks properly and ensure that
those subcontractors are provided simi-
lar economic protection.

(xvi) When economic price adjust-
ment clauses are included in contracts
that do not require submission of cost
or pricing data as provided for in FAR
15.403-1, the contracting officer must
obtain adequate information to estab-
lish the baseline from which adjust-
ments will be made. The contracting
officer may require verification of the
data submitted to the extent necessary
to permit reliance upon the data as a
reasonable baseline.

[66 FR 36340, July 31, 1991, as amended at 62
FR 40472, July 29, 1997; 63 FR 11529, Mar. 9,
1998; 64 FR 2597, Jan. 15, 1999]

216.203-4-70 Additional clauses.

(a) Price adjustment for basic steel, alu-
minum, brass, bronze, or copper mill prod-
ucts.

(1) The price adjustment clause at
252.216-7000, Economic Price Adjust-
ment—Basic Steel, Aluminum, Brass,
Bronze, or Copper Mill Products, may
be used in fixed-price supply contracts
for Dbasic steel, aluminum, brass,
bronze, or copper mill products, such as
sheets, plates, and bars, when an estab-
lished catalog or market price exists
for the particular product being ac-
quired.

(2) The 10 percent figure in paragraph
(d)(1) of the clause shall not be exceed-
ed unless approval is obtained at a
level above the contracting officer.

(b) Price adjustment for mnonstandard
steel items. (1) The price adjustment
clause at 252.216-7001, Economic Price
Adjustment—Nonstandard Steel Items,
may be used in fixed-price supply con-
tracts when—

(i) The contractor is a steel producer
and actually manufacture the standard

216.306

steel mill item referred to in the ‘‘base
steel index’’ definition of the clause;
and

(ii) The items being acquired are non-
standard steel items made wholly or in
part of standard steel mill items.

(2) When this clause is included in in-
vitations for bids, omit Note 6 of the
clause and all references to Note 6.

3) Solicitations shall instruct
offerors to complete all blanks in ac-
cordance with the applicable notes.

(4) When the clause is to provide for
adjustment on a basis other than ‘‘es-
tablished price’” (see Note 6 of the
clause), that price must be verified.

(6) The ten percent figure in para-
graph (e)(4) of the clause shall not be
exceeded unless approval is obtained at
a level above the contracting officer.

(c) Price adjustment for wage rates or
material prices controlled by a foreign
government. (1) The price adjustment
clause at 252.216-7003, Economic Price
Adjustment—Wage Rates or Material
Prices Controlled by a Foreign Govern-
ment, may be used in fixed-price sup-
ply and service contracts when—

(i) The contract is to be performed
wholly or in part in a foreign country;
and

(ii) A foreign government controls
wage rates or material prices and may,
during contract performance, impose a
mandatory change in wages or prices of
material.

(2) Verify the base wage rates and
material prices prior to contract award
and prior to making any adjustment in
the contract price.

[66 FR 36340, July 31, 1991, as amended at 62
FR 34122, June 24, 1997; 62 FR 40472, July 29,
1997]

Subpart 216.3—Cost-
Reimbursement Contracts

216.306 Cost-plus-fixed-fee contracts.

(¢c) Limitations.

(i) Except as provided in paragraph
(c)(ii) of this section, annual military
construction appropriations acts pro-
hibit the use of cost-plus-fixed-fee con-
tracts that—

(A) Are funded by a military con-
struction appropriations act;

(B) Are estimated to exceed $25,000;
and

109



216.402

(C) Will be performed within the
United States, except Alaska.

(ii) The prohibition in paragraph
(c)() of this section does not apply—

(A) To contracts for environmental
restoration at an installation that is
being closed or realigned where pay-
ments are made from a Base Realign-
ment and Closure Account; or

(B) To contracts specifically ap-
proved in writing, setting forth the
reasons therefor, in accordance with
the following:

(1) The Secretaries of the military
departments are authorized to approve
such contracts that are for environ-
mental work only, provided the envi-
ronmental work is not classified as
construction, as defined by 10 U.S.C.
2801.

(2) The Secretary of Defense or des-
ignee must approve such contracts that
are not for environmental work only or
are for environmental work classified
as construction.

[62 FR 1058, Jan. 8, 1997; 62 FR 1817, Jan. 13,
1997; 62 FR 49305, Sept. 19, 1997]

Subpart 216.4—Incentive
Contracts

216.402 Application of predetermined,
formula-type incentives.

216.402-2 Technical performance in-
centives.

Contractor performance incentives
should relate to specific performance
areas of milestones, such as delivery or
test schedules, quality controls, main-
tenance requirements, and reliability
standards.

216.403 Fixed-price
tracts.

(b) Application.

(3) Individual line items may have
separate incentive provisions; e.g.,
when dissimilar work calls for separate
formulas.

incentive con-

216.403-2 Fixed-price incentive (suc-
cessive targets) contracts.

(a) Description. (1)(iii) The formula
does not apply for the life of the con-
tract. It is used to fix the firm target
profit for the contract. To provide an
incentive consistent with the cir-
cumstances, the formula should reflect
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the relative risk involved in estab-
lishing an incentive arrangement
where cost and pricing information
were not sufficient to permit the nego-
tiation of firm targets at the outset.

216.404 Fixed-price
award fees.

contracts with

Award-fee provisions may be used in
fixed-price contracts as provided in
216.470

[63 FR 11529, Mar. 9, 1998]

216.405 Cost-reimbursement incentive
contracts.

216.405-1 Cost-plus-incentive-fee con-
tracts.

(b) Application.

(3) Give appropriate weight to basic
acquisition objectives in negotiating
the range of fee and the fee adjustment
formula. For example—

(A) In an initial product development
contract, it may be appropriate to pro-
vide for relatively small adjustments
in fee tied to the cost incentive fea-
ture, but provide for significant adjust-
ments if the contractor meets or sur-
passes performance targets.

(B) In subsequent development and
test contracts, it may be appropriate
to negotiate an incentive formula tied
primarily to the contractor’s success in
controlling costs.

[66 FR 36340, July 31, 1991. Redesignated at 63
FR 11529, Mar. 9, 1998]

216.405-2 Cost-plus-award-fee con-
tracts.
(a) Description. (i) Normally, award

fee is not earned when the fee-deter-
mining official has determined that
contractor performance has been sub-
marginal or unsatisfactory.

(ii) The basis for all award fee deter-
minations shall be documented in the
contract file.

(b) Application. (1) The cost-plus-
award-fee (CPAF) contract is also suit-
able for level of effort contracts where
mission feasibility is established but
measurement of achievement must be
by subjective evaluation rather than
objective measurement. See Table 16-1,
Performance Evaluation Criteria, for
sample performance evaluation criteria
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and Table 16-2, Contractor Perform-
ance Evaluation Report, for a sample
evaluation report.

(2) The contracting activity may—

(A) Establish a board to—

(I) Evaluate the contractor’s per-
formance; and

(2) Determine the amount of the
award or recommend an amount to the
contracting officer.

(B) Afford the contractor an oppor-
tunity to present information on its
own behalf.

(c) Limitations. The CPAF contract
shall not be used—

(i) To avoid—

(A) Establishing CPFF contracts
when the criteria for CPFF contracts
apply, or

(B) Developing objective targets so a
CPIF contract can be used.

(ii) For either engineering develop-
ment or operational system develop-
ment acquisitions which have speci-
fications suitable for simultaneous re-
search and development and produc-
tion, except a CPAF contract may be
used for individual engineering devel-
opment or operational system develop-
ment acquisitions ancillary to the de-
velopment of a major weapon system
or equipment, where—

(A) It is more advantageous; and

(B) The purpose of the acquisition is
clearly to determine or solve specific
problems associated with the major
weapon system or equipment.

216.470

(2)(A) Do not apply the weighted
guidelines method to CPAF contracts
for either the base (fixed) fee or the
award fee.

(B) The base fee shall not exceed
three percent of the estimated cost of
the contract exclusive of the fee.

[66 FR 36340, July 31, 1991. Redesignated at 63
FR 11529, Mar. 9, 1998]

216.470 Other applications of award
fees.

The ‘“‘award amount’ portion of the
fee may be used in other types of con-
tracts under the following conditions—

(1) The Government wishes to moti-
vate and reward a contractor for man-
agement performance in areas which
cannot be measured objectively and
where normal incentive provisions can-
not be used. For example, logistics sup-
port, quality, timeliness, ingenuity,
and cost effectiveness are areas under
the control of management which may
be susceptible only to subjective meas-
urement and evaluation.

(2) The ‘“‘base fee” (fixed amount por-
tion) is not used.

(3) The chief of the contracting office
approves the wuse of the ‘“award
amount.”

(4) An award review board and proce-
dures are established for conduct of the
evaluation.

(5) The administrative costs of eval-
uation do not exceed the expected ben-
efits.

TABLE 16—1—PERFORMANCE EVALUATION CRITERIA

Submarginal Marginal Good Very good Excellent
A—Time of De- | (A-1) Adherence to | Consistently Late on 10% Occasional Meets plan Delivers all
livery. plan schedule. late on 20% plans w/o plan late w/o schedule. plans on
of plans. prior agree- justification. schedule &
ment. meets prod.
change re-
quirements
on schedule.
(A-2) Action on Does not ex- Exposes Anticipates Keeps Yard Anticipates in
Anticipated pose changes but changes, ad- posted on good time,
delays. changes or is dilatory in vise Shipyard delays, re- advises Ship-
resolve them resolution on but misses solves inde- yard, re-
as soon as plans. completion of pendently on solves inde-
recognized. design plans plans. pendently
10%. and meets
production
schedule.
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TABLE 16—1—PERFORMANCE EVALUATION CRITERIA—Continued

Submarginal Marginal Good Very good Excellent

(A-3) Plan Mainte- | Does not com- | System studies | Major work Design Design
nance. plete inter- completed plans coordi- changes changes,

related sys- but constr. nated in time from studies studies re-
tems studies plan changes to meet pro- and inter- solved and
concurrently. delayed. duction related plans test data
schedules. issued in issued ahead
time to meet of production
product require-
schedules. ments.
B—Quality of (B-1) Work Ap- 25% dwgs. not | 20% not com- 10% not com- 0% dwgs. pre- | 0% dwgs. pre-
Work. pearance. compatible patible with patible with pared by sented incl.
with Shipyard Shipyard Shipyard Des. agent Des. agent,
repro. proc- repro. proc- repro. proc- not compat- vendors,
esses and esses and esses and ible with subcontr. not
use. use. use. Shipyard compatible
repro. proc- with Shipyard
esses and repro. proc-
use. esses and
use.

(B—2) Thorough- Is brief on Has followed Has followed Work complete | Work of highest
ness and Accu- plans tending guidance, guidance, with notes caliber incor-
racy of Work. to leave type and type and and thorough porating all

questionable standard standard explanations pertinent
situations for dwgs. dwgs. ques- for antici- data required
Shipyard to tioning and pated ques- including re-
resolve. resolving tionable lated activi-
doubtful areas. ties.
areas.
(B-3) Engineering | Tendency to Adequate Engineered to Displays excel- | Exceptional
Competence. follow past engrg. to use satisfy lent knowl- knowledge of

practice with & adapt ex- specs., guid- edge of Naval

no variation isting de- ance plans constr. shipwork &

to meet signs to suit and material regmts. con- adaptability

regmts. job job on hand provided. sidering sys- to work proc-

in hand. for routine tems aspect, ess incor-

work. cost, shop porating

capabilities knowledge of
and procure- future plan-
ment prob- ning in De-
lems. sign.

(B-4) Liaison Ef- Indifferent to Satisfactory but | Maintains nor- | Maintains inde- | Maintains ex-
fectiveness. requirements dependent mal contact pendent con- pert contact,

of associated on Shipyard with associ- tact with all keeping Yard
activities, re- to force reso- ated activi- associated informed, ob-
lated sys- lution of ties depend- activities, taining info
tems, and problems ing on Ship- keeping them from equip.,
Shipyard ad- without con- yard for informed to supplies
vice. structive rec- problems re- produce w/o prompt-

ommenda- quiring mili- compatible ing by Ship-

tions to tary resolu- design with yard.

subcontr. or tion. little assist-

vendors. ance for

Yard.

(B-5) Independ- Constant sur- Requires occa- | Normal interest | Complete & ac- | Develops com-
ence and Initia- veillance sional prod- and desire to curate job. plete and ac-
tive. req'd to keep ding to stay provide work- Free of in- curate plans,

job from slip- on schedule able plans compatibili- seeks out
ping—assign & expects with average ties with little problem
to low priority Shipyard res- assistance & or no direc- areas and re-
to satisfy olution of direction by tion by Ship- solves with
needs. most prob- Shipyard. yard. assoc. act.
lems. ahead of
schedule.
C—Effective- (C-1) Utilization of | Planning of Supervision System plan- Design param- | Mods. to de-
ness in Con- Personnel. work left to sets & re- ning by su- eters estab- sign plans
trolling and/or designers on views goals pervisory, lished by limited to
Reducing drafting for designers. personnel, system engi- less than 5%
Costs. boards. studies neers & held as result lack
checked by in design engrg. sys-
engineers. plans. tem correla-
tion.
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TABLE 16—1—PERFORMANCE EVALUATION CRITERIA—Continued

Submarginal Marginal Good Very good Excellent
(C-2) Control Di- Expenditures Expenditures Direct charges | Provides serv- | No cost over-
rect Charges not controlled reviewed oc- set & ac- ices as part runs on origi-
(Except Labor). for services. casionally by counted for of normal de- nal estimates
supervision. on each work sign function | w/alesarasharges
package. w/o extra service de-
charges. mands by
Shipyard.
(C-3) Performance | Does not meet | Does not meet | Exceeds origi- Exceeds origi- Never exceeds
to Cost Estimate. cost estimate cost estimate nal est. on nal est. on estimates of
for original for original change or- change or- original pack-
work or work or ders 10% ders 5% time. age or
changes changes time and change or-
30% time. 20% time. meets origi- ders.
nal design
costs.
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TABLE 16—2.—CONTRACTOR PERFORMANCE EVALUATION REPORT

Category Criteria Rating ltem factor Evaluation rat- Category Efficiency rat-
A TIME OF DELIVERY.
A-1 Adherence to Plan Schedule .............ccccoooviiiiiiiiiiie x .40
A-2 Action on Anticipated Delays .. x .30
A-3 Plan Maintenance ...... x .30
Total Item Weighed Rating ... .30
B QUALITY OF WORK.
B-1 Work Appearance ...... VRN x .15
B-2 Thoroughness and Accuracy of Work ... x .30
B-3 Engineering Competence . x .20
B-4 Liaison Effectiveness . x 15
B-5 Independence and Initiative ........... RV RV x .20
Total Item Weighed RatiNg .......cccovivriniiiiiicincir s e .40
C EFFECTIVENESS IN CONTROLLING AND/OR REDUCING COSTS.
C-1 Utilization of Personnel ...........c.cccccocoveviiiienns x .30
C-2 Control of all Direct Charges Other than Labor x .30
C-3 Performance to Cost Estimate x .40
Total Item Weighed Rating ......ccccociviviiiiiiiciiceeseneeeeee i s .30

TOTAL WEIGHED RATING:

Rated by:

Signature(s): — —s0

Ratings—Excellent; Very good; Good; Marginal; Submarginal;

Period of

19

Contract Number

Contractor

Date of Report
PNS Techical Monitor/s
Note: Provide supporting data and/or justification for below average or outstanding item ratings.

oLv9lLe
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Subpart 216.5—Indefinite-Delivery
Contracts

216.501 General.

(a)(i) For items with a shelf-life of
less than 6 months, consider the use of
indefinite-delivery type contracts with
orders to be placed either—

(A) Directly by the users; or

(B) By central purchasing offices
with deliveries direct to users.

(ii) Whenever an indefinite-delivery
contract is issued, the issuing office
must furnish all ordering offices suffi-
cient information for the ordering of-
fice to complete its contract reporting
responsibilities under 204.670-2. This
data must be furnished to the ordering
activity in sufficient time for the ac-
tivity to prepare its report for the ac-
tion within 3 working days of the
order.

[66 FR 36340, July 31, 1991, as amended at 57

FR 42630, Sept. 15, 1992; 63 FR 11529, Mar. 9,
1998]

216.505 Ordering.

Orders placed under indefinite-deliv-
ery contracts may be issued on DD
Form 1155, Order for Supplies or Serv-
ices.

[63 FR 11529, Mar. 9, 1998]

216.506 Solicitation
contract clauses.
(d) If the contract is for the prepara-
tion of personal property for shipment
or storage (see 247.271-4), substitute
paragraph (f) at 252.247-7015, Require-
ments, for paragraph (f) of the clause
at FAR 52.216-21, Requirements.

[63 FR 11529, Mar. 9, 1998]

Subpart  216.6—Time-And-Mate-
rials, Labor-Hour, and Leiter
Contracts

216.603 Letter contracts.

provisions and

216.603-3 Limitations.

See subpart 217.74 for additional limi-
tations on the use of letter contracts.
216.603-4 Contract clauses.

(b)(2) See 217.7406(a) for additional
guidance regarding use of the clause at

216.703

FAR 52.216-24, Limitation of Govern-
ment Liability.

(3) Use the clause at 252.217-7027, Con-
tract Definitization, in accordance
with its prescription at 217.7406(b), in-
stead of the clause at FAR 52.216-25,
Contract Definitization.

[61 FR 7743, Feb. 29, 1996]

Subpart 216.7—Agreements

216.703 Basic ordering agreements.

(c) Limitations. The period during
which orders may be placed against a
basic ordering agreement may not ex-
ceed three years. The contracting offi-
cer, with the approval of the chief of
the contracting office, may grant ex-
tensions for up to two years. No single
extension shall exceed one year. See
subpart 217.74 for additional limita-
tions on the use of undefinitized orders
under basic ordering agreements.

(d) Orders. (i) The contracting officer
issuing an order under a basic ordering
agreement shall be responsible for en-
suring compliance with the provisions
and limitations of this section.

(ii) Individual orders under a basic
ordering agreement shall be individ-
ually closed following completion of
the orders (see FAR 4.804).

(1)(iii) The office issuing the agree-
ment shall furnish all authorized order-
ing offices sufficient information for
the ordering office to complete its con-
tract reporting responsibilities under
204.670-2 or, in the case of civilian
agencies, the Federal Procurement
Data System reporting requirement.
Data furnished to civilian agencies
must contain uncoded information
about the data elements and the mean-
ings of the codes to permit these users
to translate the data into the federal
format. This data must be furnished to
the ordering activity in sufficient time
for the activity to prepare its report
for the action within 3 working days of
the order.

(2)(1) Any activity listed in the agree-
ment may issue orders on DD Form
1155, Order for Supplies or Services, or
Standard Form 26, Award/Contract.
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(3) Incentive provisions consistent
with this part are permitted.

[66 FR 36340, July 31, 1991, as amended at 61

FR 7743, Feb. 29, 1996; 61 FR 18195, Apr. 24,
1996]

PART 217—SPECIAL CONTRACTING
METHODS

Subpart 217.1—Multiyear Contracting

Sec.

217.103
217.170
217.171

Definitions.

General.

Multiyear contracts for services.

217.172 Multiyear contracts for supplies.

217.173 Multiyear contracts for weapon sys-
tems.

217.174 Mulityear contracts that employ
economic order quantity procurement.

Subpart 217.2—Options

217.202 Use of options.

217.208 Solicitation provisions and contract
clauses.

217.208-70 Additional clauses.

Subpart 217.4—Leader Company
Contracting

217.401 General.

Subpart 217.5—Interagency Acquisitions
Under the Economy Act

217.500 Scope of subpart.

217.503 Determinations and findings require-
ments.

217.504 Ordering procedures.

Subpart 217.6—Management and
Operating Contracts

217.600 Scope of subpart.

Subpart 217.70—Exchange of Personal
Property

2117.7000
217.7001
217.7002
217.7003
217.7004
2117.7005

Scope of subpart.
Definitions.

Policy.

Purchase request.
Solicitation and award.
Solicitation provision.

Subpart 217.71—Master Agreement for
Repair and Alteration of Vessels

217.7100 Scope of subpart.

217.7101 Definitions.

217.7102 General.

217.7103 Procedures.

217.7103-1 Content and format.
217.7103-2 Period of agreement.
217.7103-3 Solicitations for job orders.

48 CFR Ch. 2 (10-1-02 Edition)

217.7103-4 Award of a job order.

217.7103-5 Emergency work.

217.7103-6 Repair costs not readily ascer-
tainable.

217.7103-7 Modification of master
ments.

217.7104 Contract clauses.

Subpart 217.72—Bakery and Dairy
Products

agree-

217.7200 Scope.

217.7201 Contract requirements for dairy
products.

217.7202 Contract type.

217.7203 Contract clauses.

Subpart 217.73—Identification of Sources
of Supply

217.7300 Scope.

217.7301 Policy.

217.7302 Procedures.

217.7303 Solicitation provision.

Subpart 217.74—Undefinitized Contract
Actions

217.7400
217.7401
217.7402
217.7403
217.7404
217.7404-1
217.7404-2
217.7404-3
2117.7404-4

Scope.

Definitions.

Exceptions.

Policy.

Limitations.
Authorization.
Price ceiling.
Definitization schedule.
Limitations on obligations.

217.7404-5 Exceptions.

217.7404-6 Allowable profit.

217.7405 Definitizations.

217.7406 Contract clauses.

Subpart 217.75—Acquisition of
Replenishment Parts

217.7500 Scope of subpart.

217.7501 General.

217.7502 Spares acquisition integrated with
production (SAIP).

217.7503 Acquisition of parts when data is
not available.

217.7504 Limitations on price increases.

Subpart 217.76—Contracts with
Provisioning Requirements

217.7600 Scope of subpart.

217.7601 Definitions.

217.7602 Contracting requirements.
217.7602-1 Contractual provisions.

217.7602-2 Issuance of provisioned items or-

ders.
217.7603 Contract administration require-
ments.
217.7603-1 Provisioning conferences.
217.7603-2 Contract administration office

monitoring.

116



Department of Defense

217.7603-3 Negotiating and executing supple-
mental agreements.

Subpart 217.77—Over and Above Work

217.7700 Scope of subpart.
217.7701 Procedures.
217.7702 Contract clause.

AUTHORITY: 41 U.S.C. 421 and 48 CFR chap-
ter 1.

SOURCE: 56 FR 36345, July 31, 1991, unless
otherwise noted.

Subpart 217.1—Mulityear
Contracting

SOURCE: 63 FR 11529, Mar. 9, 1998, unless
otherwise noted.

217.103 Definitions.

Advance procurement, as used in this
subpart, means an exception to the full
funding policy that allows acquisition
of long lead time items (advance long
lead acquisition) or economic order
quantities (EOQ) of items (advance
EOQ acquisition) in a fiscal year in ad-
vance of that in which the related end
item is to be acquired. Advance pro-
curements may include materials,
parts, components, and effort that
must be funded in advance to maintain
a planned production schedule.

217.170 General.

(a) Before awarding a multiyear con-
tract, the head of the agency must
compare the cost of that contract to
the cost of an annual procurement ap-
proach, using a present value analysis.
Do not award the multiyear contract
unless the analysis shows that the
multiyear contract will result in the
lower cost (10 U.S.C. 2306b(1)(7); Section
8008(a) of Public Law 105-56 and similar
sections in subsequent DoD appropria-
tions acts).

(b) The head of the agency must pro-
vide written notice to the congres-
sional defense committees at least 10
days before termination of any
multiyear contract (10 U.S.C.
2306b(1)(6); 10 U.S.C. 2306c(d)(3); Section
8008(a) of Public Law 105-56 and similar
sections in subsequent DoD appropria-
tions acts).

(c) Every multiyear contract must
comply with FAR 17.104(c), unless an
exception is approved through the

217.170

budget process in coordination with
the cognizant comptroller.

(d)(1) DoD must receive authorization
from, or provide notification to, Con-
gress before entering into a multiyear
contract for certain procurements, in-
cluding those expected to—

i) Exceed $500 million
217.171(a)(b); 217.172(c);
217.173(b)(4));

(ii) Employ economic order quantity
procurement in excess of $20 million in
any one year (see 217.174(a)(1));

(iii) Employ an unfunded contingent
liability in excess of $20 million (see
217.171(a)(4)(i) and 217.172(d)(1));

(iv) Involve a contract for advance
procurement leading to a multiyear
contract that employs economic order
quantity procurement in excess of $20
million in any one year (see
217.174(a)(2)); or

(v) Include a cancellation ceiling in
excess of $100 million (see
217.171(a)(4)(i1) and 217.172(d)(2)).

(2) A DoD component must submit a
request for authority to enter into
multiyear contracts described in para-
graphs (d)(1)(i) through (iv) of this sec-
tion as part of the component’s budget
submission for the fiscal year in which
the multiyear contract will be initi-
ated. DoD will include the request, for
each candidate it supports, as part of
the President’s Budget for that year
and in the Appendix to that budget as
part of proposed legislative language
for the appropriations bill for that year
(Section 8008(b) of Public Law 105-56).

(3) If the advisability of using a
multiyear contract becomes apparent
too late to satisfy the requirements in
paragraph (d)(2) of this section, the re-
quest for authority to enter into a
multiyear contract must be—

(i) Formally submitted by the Presi-
dent as a budget amendment; or

(ii) Made by the Secretary of De-
fense, in writing, to the congressional
defense committees. (Section 8008(b) of
Public Law 105-56)

(4) Agencies must establish reporting
procedures to meet the congressional
notification requirements of paragraph
(d)(1) of this section. The head of the
agency must submit a copy of each no-
tice to the Director of Defense Procure-
ment, Office of the Under Secretary of
Defense (Acquisition, Technology, and

(see
and
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Logistics) (OUSD (AT&L) DP), and to
the Deputy Under Secretary of Defense
(Comptroller) (Program/Budget) (OUSD
(©) (P/B)).

[66 FR 63337, Dec. 6, 2001]

217.171 Multiyear contracts for serv-
ices.

(a) 10 U.S.C. 2306c. (1) The head of the
agency may enter into a multiyear
contract for a period of not more than
5 years for the following types of serv-
ices (and items of supply relating to
such services), even though funds are
limited by statute to obligation only
during the fiscal year for which they
were appropriated:

(i) Operation, maintenance, and sup-
port of facilities and installations.

(ii) Maintenance or modification of
aircraft, ships, vehicles, and other
highly complex military equipment.

(iii) Specialized training requiring
high quality instructor skills (e.g.,
training for pilots and aircrew mem-
bers or foreign language training).

(iv) Base services (e.g., ground main-
tenance, in-plane refueling, bus trans-
portation, and refuse collection and
disposal).

(2) The head of the agency must be
guided by the following principles when
entering into a multiyear contract for
services:

(i) The portion of the cost of any
plant or equipment amortized as a cost
of contract performance should not ex-
ceed the ratio between the period of
contract performance and the antici-
pated useful commercial life of the
plant or equipment. As used in this sec-
tion, ‘‘useful commercial life’> means
the commercial utility of the facilities
rather than the physical life, with due
consideration given to such factors as
the location, specialized nature, and
obsolescence of the facilities.

(ii) Consider the desirability of ob-
taining an option to extend the term of
the contract for a reasonable period
not to exceed 3 years at prices that do
not include charges for plant, equip-
ment, or other nonrecurring costs al-
ready amortized.

(iii) Consider the desirability of re-
serving the right to take title, under
the appropriate circumstances, to the
plant or equipment upon payment of
the unamortized portion of the cost.

48 CFR Ch. 2 (10-1-02 Edition)

(3) Before entering into a multiyear
contract for services, the head of the
agency must make a written deter-
mination that—

(i) There will be a continuing re-
quirement for the services consistent
with current plans for the proposed
contract period;

(ii) Furnishing the services will re-
quire—

(A) A substantial initial investment
in plant or equipment; or

(B) The incurrence of substantial
contingent liabilities for the assembly,
training, or transportation of a special-
ized work force; and

(iii) Using a multiyear contract will
promote the best interests of the
United States by encouraging effective
competition and promoting economies
in operations.

(4) The head of the agency must pro-
vide written notice to the congres-
sional defense committees at least 30
days before award of a multiyear con-
tract for services that include—

(i) An unfunded contingent liability
in excess of $20 million (Section 8008(a)
of Public Law 105-56 and similar sec-
tions in subsequent DoD appropriations
acts); or

(ii) A cancellation ceiling in excess of
$100 million.

(5) The head of the agency must not
initiate a multiyear contract for serv-
ices exceeding $500 million unless a law
specifically provides authority for the
contract.

(b) 10 U.S.C. 2829. (1) The head of the
agency may enter into multiyear con-
tracts for supplies and services re-
quired for management, maintenance,
and operation of military family hous-
ing and may pay the costs of such con-
tracts for each year from annual appro-
priations for that year.

(2) The head of the agency may use
this authority only if the term of the
contract does not exceed 4 years.

[66 FR 63337, Dec. 6, 2001]

217.172 Multiyear contracts for sup-
plies.

(a) This section applies to all
multiyear contracts for supplies, in-
cluding weapon systems. For policies
that apply only to multiyear contracts
for weapon systems, see 217.173.
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(b) The head of the agency may enter
into a multiyear contract for supplies
if, in addition to the conditions listed
in FAR 17.105-1(b), the use of such a
contract will promote the national se-
curity of the United States.

(c) The head of the agency must not
enter into or extend a multiyear con-
tract that exceeds $500 million (when
entered into or when extended) until
the Secretary of Defense identifies the
contract and any extension in a report
submitted to the congressional defense
committees (10 U.S.C. 2306b(1)(5)).

(d) The head of the agency must pro-
vide written notice to the congres-
sional defense committees at least 30
days before award of a multiyear con-
tract that includes—

(1) An unfunded contingent liability
in excess of $20 million (10 U.S.C.
2306b(1)(1); Section 8008(a) of Public
Law 105-56 and similar sections in sub-
sequent DoD appropriations acts); or

(2) A cancellation ceiling in excess of
$100 million (10 U.S.C. 2306b(g)).

(e) The Secretary of Defense may in-
struct the head of the agency proposing
a multiyear contract to include in that
contract negotiated priced options for
varying the quantities of end items to
be procured over the life of the con-
tract (10 U.S.C. 2306b(j)).

[66 FR 63338, Dec. 6, 2001]

217.173 Multiyear contracts for weap-
on systems.

(a) As authorized by 10 U.S.C. 2306b(h)
and subject to the conditions in para-
graph (b) of this section, the head of
the agency may enter into a multiyear
contract for—

(1) A weapon system and associated
items, services, and logistics support
for a weapon system; and

(2) Advance procurement of compo-
nents, parts, and materials necessary
to manufacture a weapon system, in-
cluding advance procurement to
achieve economic lot purchases or
more efficient production rates (see
217.174 regarding economic order quan-
tity procurement).

(b) The head of the agency must en-
sure that the following conditions are
satisfied before awarding a multiyear
contract under the authority described
in paragraph (a) of this section:

217.173

(1) The multiyear exhibits required
by DoD 7000.14-R, Financial Manage-
ment Regulation, are included in the
agency’s budget estimate submission
and the President’s budget request.

(2) The Secretary of Defense certifies
to Congress that the current 5-year de-
fense program fully funds the support
costs associated with the multiyear
program (10 U.S.C. 2306b(i)(1)(A)). The
head of the agency must submit infor-
mation supporting this certification to
USD(C) (P/B) for transmission to Con-
gress through the Secretary of Defense.

(3) The proposed multiyear contract
provides for production at not less than
minimum economic rates, given the ex-
isting tooling and facilities (10 U.S.C.
2306b(i)(1)(B)). The head of the agency
must submit to USD(C) (P/B) informa-
tion supporting the agency’s deter-
mination that this requirement has
been met.

(4) If the value of a multiyear con-
tract for a particular system or compo-
nent exceeds $500 million, use of a
multiyear contract is specifically au-
thorized by—

(i) An appropriations act (10 U.S.C.
2306b(1)(3)); and

(ii) A law other than an appropria-
tions act (10 U.S.C. 2306b(i)(3)).

(5) All other requirements of law are
met and there are no other statutory
restrictions on using a multiyear con-
tract for the specific system or compo-
nent (10 U.S.C. 2306b(i)(2)). One such re-
striction may be the achievement of
specified cost savings. If the agency
finds, after negotiations with the con-
tractor(s), that the specified savings
cannot be achieved, the head of the
agency must assess the savings that,
nevertheless, could be achieved by
using a multiyear contract. If the sav-
ings are substantial, the head of the
agency may request relief from the
law’s specific savings requirement. The
request must—

(1) Quantify the savings that can be
achieved;

(ii) Explain any other benefits to the
Government of using the multiyear
contract;

(iii) Include details regarding the ne-
gotiated contract terms and condi-
tions; and
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(iv) Be submitted to OUSD (AT&L)
DP for transmission to Congress via
the Secretary of Defense and the Presi-
dent.

[64 FR 43097, Aug. 9, 1999, as amended at 65
FR 39704, June 27, 2000]

217.174 Multiyear contracts that em-
ploy economic order quantity pro-
curement.

(a) The head of the agency must pro-
vide written notice to the congres-
sional defense committees at least 30
days before awarding—

(1) A multiyear contract providing
for economic order quantity procure-
ment in excess of $20 million in any one
year; or

(2) A contract for advance procure-
ment leading to a multiyear contract
that employs economic order quantity
procurement in excess of $20 million in
any one year. (10 U.S.C. 2306b(1)(1); Sec-
tion 8008(a) of Public Law 105-56 and
similar sections in subsequent DoD ap-
propriations acts)

(b) Before initiating an advance pro-
curement, the contracting officer must
verify that it is consistent with DoD
policy (e.g., Chapter 2 of DoD 5000.2-R,,
Mandatory Procedures for Major De-
fense Acquisition Programs (MDAPSs)
and Major Automated Information Sys-
tem (MAIS) Acquisition Programs, and
the full funding policy in Volume 2A,
Chapter 1, of DoD 7000.14-R, Financial
Management Regulation).

[66 FR 63338, Dec. 6, 2001]

Subpart 217.2—Options

217.202 Use of options.

(1) Options may be used for foreign
military sales requirements.

(2) Consider use of surge options to
support the Industrial Preparedness
Production Planning program (see sub-
part 208.72). A surge option allows the
Government, prior to final delivery,
to—

(1) Accelerate the contractor’s pro-
duction rate in accordance with a surge
production plan or a delivery schedule
provided by the contractor under the
terms of the contract; and

(ii) Purchase additional quantities of
supplies or services.

48 CFR Ch. 2 (10-1-02 Edition)
(3) See subpart 217.74 for limitations
on the use of undefinitized options.

[66 FR 36345, July 31, 1991, as amended at 61
FR 7743, Feb. 29, 1996]

217.208 Solicitation
contract clauses.

provisions and

Sealed bid solicitations shall not in-
clude provisions for evaluations of op-
tions unless the contracting officer de-
termines that there is a reasonable
likelihood that the options will be ex-
ercised (10 U.S.C. 2301(a)(7)). This limi-
tation also applies to sealed bid solici-
tations for the contracts excluded by
FAR 17.200.

217.208-70 Additional clauses.

(a) Use the clause at 252.217-7000, Ex-
ercise of Option to Fulfill Foreign Mili-
tary Sales Commitments, when an op-
tion may be used for foreign military
sale requirements.

(1) Use Alternate I when the foreign
military sale country is not known at
the time of solicitation or award.

(2) Do not use this clause in con-
tracts for establishment or replenish-
ment of DoD inventories or stocks, or
acquisitions made under DoD coopera-
tive logistics support arrangements.

(b) When a surge option is needed in
support of industrial preparedness pro-
duction planning (see subpart 208.72),
use the clause at 252.217-7001, Surge Op-
tion, in solicitations and contracts.

(1) Insert the percentage of increase
the option represents in paragraph (a)
of the clause.

(2) Change 30 days in paragraphs
(b)(2) and (d)(1) to longer periods, if ap-
propriate.

(3) Change the 24-month period in
paragraph (c)(3), if appropriate.

Subpart 217.4—Leader Company
Contracting

217.401 General.

(1) When leader company contracting
is to be considered, take special effort
to select a small disadvantaged busi-
ness (SDB) concern as the follower
company if—

(i) The follower company will be a
subcontractor and the North American
Industry Classification System
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(NAICS) Industry Subsector of the ac-
quisition is one in which use of an eval-
uation factor or subfactor for partici-
pation of SDB concerns is currently au-
thorized (see FAR 19.201(b)); or

(ii) The follower company will be a
prime contractor and the NAICS Indus-
try Subsector of the acquisition is one
in which use of a price evaluation ad-
justment is currently authorized (see
FAR 19.201(b)).

(2) If special effort is required by
paragraph (1) of this section and an
SDB is not selected as the follower
company, the contracting officer shall
document the contract file to reflect—

(i) The extent of actions taken to
identify SDB concerns for participa-
tion in the acquisition; and

(ii) The rationale for selection of a
non-SDB as the follower company.

[63 FR 64429, Nov. 20, 1998, as amended at 65
FR 50148, Aug. 17, 2000]

Subpart 217.5—Interagency Ac-
quisitions Under the Economy
Act

SOURCE: 63 FR 11530, Mar. 9, 1998, unless
otherwise noted.

217.500 Scope of subpart.

(b) Unless more specific statutory au-
thority exists, the procedures in FAR
Subpart 17.5, this subpart, and DODI
4000.19 apply to all purchases, except
micro-purchases, made for DoD by an-
other agency. This includes orders
under a task or delivery order contract
entered into by the other agency. (Pub.
L. 105-261, Section 814.)

[64 FR 14400, Mar. 25, 1999]

217.503 Determinations and findings
requirements.

(c) If requested, the contracting offi-
cer who normally would contract for
the requesting activity should advise
in the determination process.

217.504 Ordering procedures.

(a) When the requesting agency is
within DoD, a copy of the executed
D&F shall be furnished to the servicing
agency as an attachment to the order.
When a DoD contracting office is act-
ing as the servicing agency, a copy of
the executed D&F shall be obtained

217.7002

from the requesting agency and placed
in the contract file for the Economy
Act order.

Subpart 217.6—Management and
Operating Contracts

217.600 Scope of subpart.

FAR subpart 17.6 does not apply to
DoD.

Subpart 217.70—Exchange of
Personal Property

217.7000 Scope of subpart.

This subpart prescribes policy and
procedures for exchange of nonexcess
personal property concurrent with an
acquisition. Section 201(c) of the Fed-
eral Property and Administrative Serv-
ices Act of 1949, 63 Stat. 384, as amend-
ed (40 U.S.C. 481(c)) permits exchange
of personal property and application of
the exchange allowance to the acquisi-
tion of similar property. This subpart
does not authorize the sale of non-
excess personal property.

217.7001 Definitions.

As used in this subpart—

(a) Exchange (trade-in) property means
property which—

(1) Is not excess but is eligible for re-
placement (because of obsolescence,
unserviceability, or other reason); and

(2) Is applied as whole or partial pay-
ment toward the acquisition of similar
items (i.e., items designed and con-
structed for the same purpose).

(b) Property means items that fall
within one of the generic categories
listed in DoD 4140.1-R, DoD Materiel
Management Regulation, Chapter 6.2,
Exchange or Sale of Nonexcess Per-
sonal Property.

[66 FR 36345, July 31, 1991, as amended at 65
FR 39705, June 27, 2000]

217.7002

DoD policy is to exchange, rather
than replace, eligible nonexcess prop-
erty whenever exchange promotes eco-
nomical and efficient program accom-
plishment. Exchange policy, authority,
and applicability are governed by—

Policy.
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(a) The Federal Property Manage-
ment Regulations issued by the Admin-
istrator of the General Services Admin-
istration; and

(b) DoD 4140.1-R, Chapter 6.2.

[66 FR 36345, July 31, 1991, as amended at 65
FR 39705, June 27, 2000]

217.7003 Purchase request.

Ensure that the requiring activity
provides all of the following in support
of the purchase request—

(a) A certification that the property
is eligible for exchange and complies
with all conditions and limitations of
DoD 4140.1-R, Chapter 6.2.

(b) A written determination of eco-
nomic advantage indicating—

(1) The anticipated economic advan-
tage to the Government from use of the
exchange authority;

(2) That exchange allowances shall be
applied toward, or in partial payment
of, the items to be acquired; and

(3) That, if required, the exchange
property has been rendered safe or in-
nocuous or has been demilitarized;

(c) All applicable approvals for the
exchange; and

(d) A description of the property
available for exchange (e.g., nomen-
clature, location, serial number, esti-
mated travel value).

[66 FR 36345, July 31, 1991, as amended at 65
FR 39705, June 27, 2000]

217.7004 Solicitation and award.

(a) Solicitations shall include a re-
quest for offerors to state prices—

(1) For the new items being acquired
without any exchange; and

(2) For the new items with the ex-
change (trade-in allowance) for the ex-
change property listed.

(b) The contracting officer is not ob-
ligated to award on an exchange basis.
If the lowest evaluated offer is an offer
for the new items without any ex-
change, the contracting officer may
award on that basis and forgo the ex-
change.

(c) Exchanges may be made only with
the successful offeror. When the suc-
cessful offer includes an exchange,
award one contract for both the acqui-
sition of the new property and the
trade-in of the exchange property. The
only exception is when the items must
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be acquired against a mandatory Fed-
eral supply schedule contract, in which
case, award a separate contract for the
exchange.

217.7005 Solicitation provision.

Use the provision at 252.217-7002, Of-
fering Property for Exchange, when of-
fering nonexcess personal property for
exchange. Allow a minimum of 14 cal-
endar days for the inspection period in
paragraph (b) of the clause if the ex-
change property is in the continental
United States. Allow at least 21 cal-
endar days outside the United States.

Subpart 217.71—Master Agree-
ment for Repair and Alteration
of Vessels

217.7100 Scope of subpart.

This subpart contains acquisition
policies and procedures for master
agreements for repair and alteration of
vessels.

217.7101 Definitions.

(a) Master agreement for repair and al-
teration of vessels—

(1) Is a written instrument of under-
standing, negotiated between a con-
tracting activity and a contractor
that—

(A) Contains contract clauses, terms,
and conditions applying to future con-
tracts for repairs, alterations, and/or
additions to vessels; and

(B) Contemplates separate future
contracts that will incorporate by ref-
erence or attachment the required and
applicable clauses agreed upon in the
master agreement.

(2) Is not a contract.

(b) Job order—

(1) Is a fixed price contract incor-
porating, by reference or attachment, a
master agreement for repair and alter-
ation of vessels;

(2) May include clauses pertaining to
subjects not covered by the master
agreement; but applicable to the job
order being awarded; and

(3) Applies to a specific acquisition
and sets forth the scope of work, price,
delivery date, and other appropriate
terms that apply to the particular job
order.
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217.7102 General.

(a) Activities shall enter into master
agreements for repair and alteration of
vessels with all prospective contractors
located within the United States, its
possessions, or Puerto Rico, which—

(1) Request ship repair work; and

(2) Which possess the organization
and facilities to perform the work sat-
isfactorily. (Issuance of a master
agreement does not indicate approval
of the contractor’s facility for any par-
ticular acquisition and is not an af-
firmative determination of responsi-
bility under FAR subpart 9.1 for any
particular acquisition.)

(b) Activities may use master agree-
ments in work with prospective con-
tractors located outside the United
States, its possessions, or Puerto Rico.

(c) Activities may issue job orders
under master agreements to effect re-
pairs, alterations, and/or additions to
vessels belonging to foreign govern-
ments.

(1) Contractors shall treat vessels of
a foreign government as if they were
vessels of the U.S. Government when-
ever requested to do so by the con-
tracting officer.

(2) Identify the vessel and the foreign
government in the solicitation and job
order.

217.7103 Procedures.

217.7103-1 Content and format.

(a) A Master agreement shall contain
all clauses required by 217.7104(a), stat-
ute and executive order.

(b) The following format may be
adapted to fit specific circumstances:

MASTER AGREEMENT FOR REPAIR AND
ALTERATION OF VESSELS

(1) This agreement is entered into this
day of 19 , by the United
States of America (the ‘‘Government’:) rep-
resented by , the Contracting Of-
ficer, and, a corporation orga-
nized and existing under the laws of the
State of ) (the ‘““‘Contractor’’).

(2) The clauses in this agreement, shall be
incorporated, by reference or attachment, in
job orders issued under this agreement to ef-
fect repairs, alterations, and/or additions to
vessels.

(3) By giving 30 days written notice, either
party to this agreement has the right to can-
cel it without affecting the rights and liabil-
ities under any job order existing at the time

217.7103-3

of cancellation. The Contractor shall per-
form, under the terms of this agreement, all
work covered by any job order awarded be-
fore the effective date of the cancellation.

(4) This agreement may be modified only
by mutual agreement of the parties. A modi-
fication of this agreement shall not affect
any job order in existence at the time of
modification, unless the parties agree other-
wise.

(5) The rights and obligations of the par-
ties to this agreement are set forth in this
agreement and the clauses of any job orders
issued under this agreement. In the event
there is an inconsistency between this agree-
ment and any job order, the provisions of
this agreement shall govern.

(6) This agreement shall remain in effect
until canceled by either party.

THE UNITED STATES OF AMERICA

by
(Contracting Officer)

(Contractor)
by
(Authorized Individual)

(Title)

217.7103-2 Period of agreement.

(a) Master agreements remain in ef-
fect until canceled by either the con-
tractor or the contracting officer.

(b) Master agreements can be can-
celed by either the contractor or the
contracting officer by giving 30 days
written notice to the other.

(c) Cancellation of a master agree-
ment does not affect the rights and li-
abilities under any job order existing
at the time of cancellation. The con-
tractor must continue to perform all
work covered by any job order issued
before the effective date of cancella-
tion of the master agreement.

217.7103-3 Solicitations for job orders.

(a) When a requirement arises within
the United States, its possessions, or
Puerto Rico for the type of work cov-
ered by the master agreement, solicit
offers from prospective contractors
that—

(1) Previously executed a master
agreement; or

(2) Have not previously executed a
master agreement, but possess the nec-
essary qualifications to perform the
work and agree to execute a master
agreement before award of a job order.
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(b) Prepare the solicitation in the
uniform contract format and in accord-
ance with FAR Subpart 14.2 or 15.2, as
applicable.

(c¢) Include in the solicitation—

(1) The nature of the work to be per-
formed;

(2) The date the vessel will be avail-
able to the contractor;

(3) The date the work is to be com-
pleted; and

(4) Whether bulk ammunition is
aboard the vessel.

(d) Unless the solicitation states oth-
erwise, offers are to be based on per-
formance at the contractor’s site.

(e) Solicitations processed under ne-
gotiated acquisition procedures shall
require offerors to include a breakdown
of the price with reasonable supporting
detail in whatever format and detail
the contracting officer may request.

(f) Where practicable, afford poten-
tial offerors an opportunity to inspect
the item needing repair or alteration.

[66 FR 36345, July 31, 1991, as amended at 63
FR 550562, Oct. 14, 1998; 63 FR 56290, Oct. 21,
1998]

217.7103-4 Award of a job order.

Award job orders in accordance with
FAR Subpart 14.4 or 15.5.

[64 FR 55052, Oct. 14, 1998]

217.7103-5 Emergency work.

(a) The contracting officer, without
soliciting offers, may issue a written
job order to a contractor that has pre-
viously executed a master agreement
when—

(i) Delay in the performance of nec-
essary repair work would endanger a
vessel, its cargo or stores; or

(ii) Military necessity requires imme-
diate work on a vessel.

(b) Process this type of undefinitized
contract action in accordance with
subpart 217.74.

(c) Negotiate a price as soon as prac-
ticable after the issuance of an
undefinitized order and definitize the
job order upon completing negotia-
tions.

217.7103-6 Repair costs not readily as-
certainable.

If the nature of any repairs is such
that their extent and probable cost
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cannot be ascertained readily, the so-
licitation should—

(a) Solicit offers for determining the
nature and extent of the repairs;

(b) Provide that upon determination
by the contracting officer of what work
is necessary, the contractor, if re-
quested by the contracting officer,
shall negotiate prices for performance
of the repairs; and

(c) Provide that prices for the re-
pairs, if ordered, will be set forth in a
modification of the job order.

217.7103-7 Modification of
agreements.

(a) Review each master agreement at
least annually before the anniversary
of its effective date and revise it as
necessary to conform to the require-
ments of the FAR and DFARS. Statu-
tory or other mandatory changes may
require review and revision earlier
than one year.

(b) A master agreement shall be
changed only by modifying the master
agreement itself. It shall not be
changed through a job order.

(c) A modification to a master agree-
ment shall not affect job orders issued
before the effective date of the modi-
fication.

master

217.7104 Contract clauses.

(a) Use the following clauses in so-
licitations for, and in, master agree-
ments for repair and alteration of ves-
sels:

(1) 252.217-7003, Changes.

(2) 252.217-7004, Job Orders and Com-
pensation.

(3) 252.217-7005, Inspection and Man-
ner of Doing Work.

(4) 252.217-7006, Title.

(5) 252.217-7007, Payments.

(6) 252.217-7008, Bonds.

(7) 252.217-7009, Default.

(8) 2562.217-7010, Performance.

(9) 2562.217-7011, Access to Vessel.

(10) 252.217-7012, Liability and Insur-
ance.

(11) 252.217-7013, Guarantees.

(12) 2562.217-7014, Discharge of Liens.

(13) 252.217-7015, Safety and Health.

(14) 252.217-7016, Plant Protection, as
applicable.

(b)(1) Incorporate in solicitations for,
and in, job orders, the clauses in the
master agreement, and any other
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clauses on subjects not covered by the
master agreement, but applicable to
the job order to be awarded.

(2) Use the clause at 252.217-7016,
Plant Protection, in job orders where
performance is to occur at the contrac-
tor’s facility.

Subpart 217.72—Bakery and Dairy
Products

217.7200 Scope.

This subpart provides special policies
and requirements for acquisition of
perishable bakery and dairy products.

217.7201 Contract
dairy products.

(a) Include the following chemical
and microbiological requirements in
solicitations and resulting contracts
for milk, milk products, and cultured
products (as defined in the Veterinary/
Medical Wholesomeness Assurance
Program for Fresh and Cultured Dairy
Products and Frozen Desserts (AR—40-
T0/NAVSUPINST 4355.6/AFR 161-46/MCO
10110.44)):

(1) Chemical requirements. Products
shall meet the chemical requirements
for each specification cited in the con-
tract on the date of award.

(2) Microbiological requirements. Prod-
ucts shall meet microbiological re-
quirements stated in Public Health
Service Publication 229, Grade A Pas-
teurized Milk Ordnance, in effect on
the date of award. In the event of con-
flict between these requirements and
individual product specifications, the
requirements of Public Health Service
Publication 229 take precedence.

(b) When the contractor is required
to furnish its own cabinets for dis-
pensing milk from bulk containers—

(1) Include the following information
in the solicitation—

(i) The number (or estimated num-
ber) of dispenser cabinets required;

(ii) Whether metal stands for the
cabinets are required;

(iii) The number of cabinets required
with a capacity of two containers each;
and

(iv) The number required with a ca-
pacity of three containers each.

(2) Include the contractor’s list of
cabinet equipment in the schedule of
the contract.

requirements for

217.7300

(c) The contracting officer shall no-
tify the Government quality assurance
representative of code changes ap-
proved under the clause at 252.217-7022,
Code Dating.

217.7202 Contract type.

Normally use requirements contracts
for bakery and dairy products. Other
indefinite delivery contracts and other
contract types may be used as appro-
priate.

217.7203 Contract clauses.

(a) TUse the following additional
clauses in solicitations and contracts
for perishable bakery and dairy prod-
ucts—

(1) 252.217-7017, Time of Delivery. Use
Alternate I when the contract is other
than a requirements contract. Insert
the number of hours in paragraph (c) of
Alternate I.

(2) 252.217-7018, Change in Plant Loca-
tion.

(3) 252.217-7019, Sanitary Conditions.
Use Alternate I when the contract is
other than a requirements contract.

(4) 252.217-7022, Code Dating. Use this
clause only when the schedule or a
specification requires labels showing
the date of pasteurization, manufac-
ture, production, or processing.

(5) 252.217-7023, Marking. Do not use
this clause when MIL-STD-129, Mark-
ing for Shipment and Storage, is re-
quired.

(6) 252.217-7024, Responsibility for
Containers and Equipment. Use when
contractor is required to provide reus-
able containers and equipment.

(b) TUse the following additional
clauses in solicitations and contracts
for perishable dairy products—

(1) 252.217-7020, Examination and
Testing. Use Alternate I when the con-
tract is an indefinite quantity con-
tract.

(2) 252.217-7021,
ment.

(3) 2562.217-7025, Containers and Equip-
ment.

Subpart 217.73—Identification of
Sources of Supply

217.7300 Scope.

This subpart implements 10 U.S.C.
2384. It contains policy and procedures

Deficiency Adjust-
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for requiring contractors to identify
the actual manufacturer of supplies
furnished to DoD.

217.7301 Policy.

Contractors shall identify their
sources of supply in contracts for sup-
plies. Contractor identification of
sources of supply enables solicitation,
in subsequent acquisitions, of actual
manufacturers or other suppliers of
items. This enhances competition and
potentially avoids payment of addi-
tional costs for no significant added
value.

217.7302 Procedures.

(a) Whenever practicable, include a
requirement for contractor identifica-
tion of sources of supply in all con-
tracts for the delivery of supplies. The
identification shall include—

(1) The item’s actual manufacturer or
producer, or all the contractor’s
sources for the item;

(2) The item’s national stock number
(if there is one);

(3) The item identification number
used by—

(i) The actual manufacturer or pro-
ducer of the item; or

(ii) Each of the contractor’s sources
for the item; and

(4) The source of any technical data
delivered under the contract.

(b) The requirement in paragraph (a)
of this section does not apply to con-
tracts that are—

(1) For commercial items; or

(2) Valued at or below the simplified
acquisition threshold.

[66 FR 36345, July 31, 1991, as amended at 64
FR 2597, Jan. 15, 1999]

217.7303 Solicitation provision.

(a) Use the provision at 252.217-7026,
Identification of Sources of Supply, or
one substantially the same, in all so-
licitations for supplies when the acqui-
sition is being conducted under other
than full and open competition, except
when—

(1) Using FAR 6.302-5;

(2) The contracting officer already
has the information required by the
provision (e.g., the information was ob-
tained under other acquisitions);

(3) The contract is for subsistence,
clothing or textiles, fuels, or supplies
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purchased and used outside the United
States;

(4) The contracting officer deter-
mines that it would not be practicable
to require offerors/contractors to pro-
vide the information, e.g., nonrepet-
itive local purchases; or

(56) The contracting officer deter-
mines that the exception at 217.7302(b)
applies to all items under the solicita-
tion.

(b) If appropriate, use the provision
at 252.217-7026, Identification of
Sources of Supply, or one substantially
the same, in service contracts requir-
ing the delivery of supplies.

Subpart 217.74—Undefinitized
Contract Actions

217.7400 Scope.

This subpart prescribes policies and
procedures implementing 10 TU.S.C.
2326.

217.7401 Definitions.

As used in this subpart—

(a) Contract action means an action
which results in a contract.

(1) It includes contract modifications
for additional supplies or services.

(2) It does not include change orders,
administrative changes, funding modi-
fications, or any other contract modi-
fications that are within the scope and
under the terms of the contract, e.g.,
engineering change proposals, value
engineering change proposals, and over
and above work requests as described
in subpart 217.77.

(b) Definitication means the agree-
ment on, or determination of, contract
terms, specifications, and price, which
converts the undefinitized contract ac-
tion to a definitive contract.

(¢c) Qualifying proposal means a pro-
posal containing sufficient information
for the DoD to do complete and mean-
ingful analyses and audits of the—

(1) Information in the proposal; and

(2) Any other information that the
contracting officer has determined DoD
needs to review in connection with the
contract.

(d) Undefinitized contract action means
any contract action for which the con-
tract terms, specifications, or price are
not agreed upon before performance is
begun under the action. Examples are
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letter contracts, orders under basic or-
dering agreements, and provisioned
item orders, for which the price has not
been agreed upon before performance
has begun.

217.7402 Exceptions.

The following undefinitized contract
actions (UCAs) are not subject to this
subpart, but the contracting officer
should apply the policy to them (and to
changes under the Changes clause) to
the maximum extent practicable—

(a) UCAs for foreign military sales;

(b) Purchases at or below the sim-
plified acquisition threshold;

(c) Special access programs;

(d) Congressionally mandated long-
lead procurement contracts.

[566 FR 36345, July 31, 1991, as amended at 61
FR 7743, Feb. 29, 1996]

217.7403 Policy.

DoD policy is that undefinitized con-
tract actions shall—

(a) Be used only when—

(1) The negotiation of a definitive
contract action is not possible in suffi-
cient time to meet the Government’s
requirements; and

(2) The Government’s interest de-
mands that the contractor be given a
binding commitment so that contract
performance can begin immediately.

(b) Be as complete and definite as
practicable under the particular cir-
cumstances.

217.7404 Limitations.

217.7404-1 Authorization.

The contracting officer shall obtain
approval from the head of the con-
tracting activity before—

(a) Entering into a UCA. The request
for approval must fully explain the
need to begin performance before
definitization, including the adverse
impact on agency requirements result-
ing from delays in beginning perform-
ance.

(b) Including requirements for non-
urgent spare parts and support equip-
ment in a UCA. The request should
show that inclusion of the non-urgent
items is consistent with good business
practices and in the best interest of the
United States.

217.7404-5

(c) Modifying the scope of a UCA
when performance has already begun.
The request should show that the
modification is consistent with good
business practices and in the best in-
terests of the United States.

217.7404-2 Price ceiling.

UCAs shall include a not-to-exceed
price.

217.7404-3 Definitization schedule.

(a) UCAs shall contain definitization
schedules that provide for
definitization by the earlier of—

(1) The date that is 180 days after
issuance of the action (this date may
be extended but may not exceed the
date that is 180 days after the con-
tractor submits a qualifying proposal);
or

(2) The date on which the amount of
funds obligated under the contract ac-
tion is equal to more than 50 percent of
the not-to-exceed price.

(b) Submission of a qualifying pro-
posal in accordance with the
definitization schedule is a material
element of the contract. If the con-
tractor does not submit a timely quali-
fying proposal, the contracting officer
may suspend or reduce progress pay-
ments under FAR 32.503-6, or take
other appropriate action.

[66 FR 36345, July 31, 1991, as amended at 60
FR 29498, June 5, 1995; 63 FR 67803, Dec. 9,
1998]

217.7404-4 Limitations on obligations.

The Government shall not obligate
more than 50 percent of the not-to-ex-
ceed price before definitization. How-
ever, if a contractor submits a quali-
fying proposal before 50 percent of the
not-to-exceed price has been obligated
by the Government, then the limita-
tion on obligations before
definitization may be increased to no
more than 75 percent (see 232.102-70 for
coverage on provisional delivery pay-
ments).

[60 FR 29498, June 5, 1995]

217.7404-5 Exceptions.

(a) The limitations in 217.7404-2,
217.7404-3, and 217.7404-4 do not apply to
UCAs for the purchase of initial spares.
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(b) The head of an agency may waive
the limitations in 217.7404-2, 217.7404-3,
and 217.7404-4 for UCAs if the head of
the agency determines that the waiver
is necessary to support—

(1) A contingency operation as de-
fined in 10 U.S.C. 101(a)(13); or

(2) A humanitarian or peacekeeping
operation as defined in 10 U.S.C. 2302(7).

[60 FR 29498, June 5, 1995, as amended at 63
FR 67804, Dec. 9, 1998]

217.7404-6 Allowable profit.

When the final price of a UCA is ne-
gotiated after a substantial portion of
the required performance has been
completed, the head of the agency shall
ensure the profit allowed reflects—

(a) Any reduced cost risk to the con-
tractor for costs incurred during con-
tract performance before negotiation
of the final price; and

(b) The contractor’s reduced cost risk
for costs incurred during performance
of the remainder of the contract.

217.7405 Definitizations.

For each definitization modification,
the contracting officer shall include all
data required by 243.171.

[60 FR 34470, July 3, 1995]

217.7406 Contract clauses.

(a) Use the clause at FAR 52.216-24,
Limitation of Government Liability, in
all UCAs, solicitations associated with
UCAs, basic ordering agreements, in-
definite delivery contracts, and any
other type of contract providing for the
use of UCAs.

(b) Use the clause at 2562.217-7027, Con-
tract Definitization, in all UCAs, so-
licitations associated with UCAs, basic
ordering agreements, indefinite deliv-
ery contracts, and any other type of
contract providing for the use of UCAs.
Insert the applicable information in
paragraphs (a), (b), and (d) of the
clause. If, at the time of entering into
the UCA, the contracting officer knows
that the definitive contract action will
meet the criteria of FAR 15.403-1,
15.403-2, or 15.403-3 for not requiring
submission of cost or pricing data, the
words ‘‘and cost or pricing data’ may
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be deleted from paragraph (a) of the
clause.

[61 FR 7743, Feb. 29, 1996, as amended at 63
FR 55052, Oct. 14, 1998]

Subpart 217.75—Acquisition of
Replenishment Parts

217.7500 Scope of subpart.

This subpart provides guidance on
additional requirements related to ac-
quisition of replenishment parts (as de-
fined in appendix E).

217.7501 General.

Departments and agencies—

(a) May acquire replenishment parts
concurrently with production of the
end item.

(b) Shall provide for full and open
competition when fully adequate draw-
ings and any other needed data are
available with the right to use for ac-
quisition purposes (see part 227). How-
ever—

(1) When data is not available for a
competitive acquisition, use one of the
procedures in 217.7503.

(2) Replenishment parts must be ac-
quired so as to ensure the safe, depend-
able, and effective operation of the
equipment. Where this assurance is not
possible with new sources, competition
may be limited to the original manu-
facturer of the equipment or other
sources that have previously manufac-
tured or furnished the parts as long as
the action is justified.

(c) Shall follow the limitations on
price increases in 217.7504.

217.7502 Spares acquisition integrated
with production (SAIP).

(a) Spares acquisition integrated
with production (SAIP) is a technique
used to acquire replenishment parts
concurrently with parts being produced
for the end item.

(b) Include appropriately tailored
provisions in the contract when SAIP
is used.

[66 FR 36345, July 31, 1991, as amended at 65

FR 39705, June 27, 2000]

217.7503 Acquisition of parts when
data is not available.

When acquiring a part for which the
Government does not have necessary
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data with rights to use in a specifica-
tion or drawing for competitive acqui-
sition, use one of the following proce-
dures in order of preference—

(a) When items of identical design
are not required, the acquisition may
still be conducted through full and
open competition by using a perform-
ance specification or other similar
technical requirement or purchase de-
scription that does not contain data
with restricted rights. Two methods
are—

(1) Two-step sealed bidding; and

(2) Brand name or equal purchase de-
scriptions.

(b) When other than full and open
competition is authorized under FAR
part 6, acquire the part from the firm
which developed or designed the item
or process, or its licensees, provided
productive capacity and quality are
adequate and the price is fair and rea-
sonable.

(c) When additional sources are need-
ed and the procedures in paragraph (a)
of this section are not practicable, con-
sider the following alternatives—

(1) Encourage the developer to li-
cense others to manufacture the parts;

(2) Acquire the necessary rights in
data;

(3) Use a leader company acquisition
technique (FAR subpart 17.4) when
complex technical equipment is in-
volved and establishing satisfactory
additional sources will require tech-
nical assistance as well as data; or

(4) Incorporate a priced option in the
contract which allows the Government
to require the contractor to establish a
second source.

(d) As a last alternative, the con-
tracting activity may develop a design
specification for competitive acquisi-
tion through reverse engineering. Con-
tracting activities shall not do reverse
engineering unless—

(1) Significant cost savings can be
demonstrated; and

(2) The action is authorized by the
head of the contracting activity.

217.7504 Limitations on
creases.

This section provides implementing
guidance for section 1215 of Public Law
98-94 (10 U.S.C. 2452 note).

price in-

217.7600

(a) The contracting officer shall not
award, on a sole source basis, a con-
tract for any centrally managed re-
plenishment part when the price of the
part has increased by 25 percent or
more over the most recent 12-month
period.

(1) Before computing the percentage
difference between the current price
and the prior price, adjust for quantity,
escalation, and other factors necessary
to achieve comparability.

(2) Departments and agencies may
specify an alternate percentage or per-
centages for contracts at or below the
simplified acquisition threshold.

(b) The contracting officer may
award a contract for a part, the price
of which exceeds the limitation in
paragraph (a) of this section, if the
contracting officer certifies in writing
to the head of the contracting activity
before award that—

(1) The contracting officer has evalu-
ated the price of the part and con-
cluded that the price increase is fair
and reasonable; or

(2) The national security interests of
the United States require purchase of
the part despite the price increase.

(c) The fact that a particular price
has not exceeded the limitation in
paragraph (a) of this section does not
relieve the contracting officer of the
responsibility for obtaining a fair and
reasonable price.

(d) Contracting officers may include
a provision in sole source solicitations
requiring that the offeror supply with
its proposal, price and quantity data on
any government orders for the replen-
ishment part issued within the most
recent 12 months.

[66 FR 36345, July 31, 1991, as amended at 64
FR 2598, Jan. 15, 1999]

Subpart 217.76—Contracts with
Provisioning Requirements

217.7600 Scope of subpart.

This subpart contains contract re-
quirements and procedures for items to
be provisioned. For technical require-
ments of provisioning, see DoD 4140.1-
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R, DoD Materiel Management Regula-
tion, Chapter 1. For breakout require-
ments, see appendix H.

[66 FR 36345, July 31, 1991, as amended at 67
FR 61516, Oct. 1, 2002]

217.7601 Definitions.

As used in this subpart,

(a) Provisioning means the process of
determining and acquiring the range
and quantity of spare and repair parts,
and support and test equipment re-
quired to operate and maintain an end
item for an initial period of service.

(b) Provisioned item means any item
selected under provisioning procedures.

(c) Provisioned items order (PIO)
means an undefinitized order issued
under a contract which includes the
Government’s requirements for
provisioned items. (Provisioned items
with firm prices are acquired by sup-
plemental agreement or by separate
contract.)

(d) Provisioning activity means the or-
ganization responsible for selecting
and determining requirements for
provisioned items.

(e) Provisioning requirements statement
means the contractual document list-
ing the specific provisioning require-
ments for that contract. The statement
normally includes:

(1) Instructions, such as the provi-
sioning method to be used;

(2) The extent of provisioning tech-
nical documentation and data needed
(including administrative requirements
for submission and distribution);

(3) The type and location of provi-
sioning conferences;

(4) Sample article requirements;

(5) The delivery schedule;

(6) Packaging and marking require-
ments for provisioned items; and

(7) Requirements for provisioning
screening.

(f) Provisioning technical documenta-
tion means the data needed for the
identification, selection, determination
of initial requirements, and cataloging
of support items to be acquired
through the provisioning process. It in-
cludes such things as provisioning lists
and logistics support analysis sum-
maries. Descriptive data such as draw-
ings and photographs are referred to as
supplementary provisioning technical doc-
umentation.

48 CFR Ch. 2 (10-1-02 Edition)

217.7602 Contracting requirements.

217.7602-1 Contractual provisions.

Contracts containing provisioning re-
quirements shall—

(a) List the provisioning functions to
be performed and who will perform
them;

(b) Include a provisioning require-
ments statement or specify a time
limit for its incorporation into the con-
tract by modification (revisions to the
provisioning requirements statement
shall also be incorporated by contract
modification);

(c) Include on the DD Form 1423, Con-
tract Data Requirements List, a sched-
ule for delivery of provisioning tech-
nical documentation, or provide for the
schedule to be incorporated later by
contract modification;

(d) Require flowdown of the appro-
priate provisioning technical docu-
mentation requirement when the sub-
contractor prepares the documenta-
tion;

(e) Specify any applicable procedures
for interim release by the contractor of
long lead time items, and include or-
dering and funding instructions for
such items. As a minimum, the in-
structions shall require the contractor
to advise the contracting officer or pro-
visioning activity at least 30 days be-
fore release of the items, their esti-
mated costs, and the effective date of
release;

(f) Specify the activity designated to
issue provisioned items orders, i.e.,
contracting officer, provisioning activ-
ity, or administrative contracting offi-
cer. When it is expected that more than
one activity will place provisioned
items orders against the contract,
state the requirements for provisioned
items of each activity as separate con-
tract line items;

(g) Provide a definitization schedule
(normally 120 days after receipt of the
contractor’s proposal), and a time-
frame for the contractor to furnish
price proposals for provisioned items
orders (normally 60 days after order
issuance);

(h) Specify exhibit identifiers appli-
cable to the contract Iline/subline
items; and
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(i) Include procedures for processing
changes (including cancellations) in
quantities of items ordered.

217.7602-2 Issuance
items orders.

(a) TUse the Standard Form 30,
Amendment of Solicitation/Modifica-
tion of Contract, to—

(1) Issue provisioned items orders;

(2) Decrease or cancel quantities of
items ordered; and

(3) Cover the contractor’s interim re-
lease of long lead items when the con-
tracting officer approves the release (if
the release is not approved, the con-
tracting officer shall notify the con-
tractor to cancel the items).

(b) Include in Block 14 of the Stand-
ard Form 30—

(1) The term PROVISIONED ITEMS
ORDER in capital letters and under-
lined; and

(2) The appropriate exhibit identi-
fier(s) for all attached exhibits.

(c) Obligate funds to cover the esti-
mated price of the items being ordered.
Show individual estimated prices for
each exhibit line item on the account-
ing and payment office copies.

(d) Distribution is the same as for the
basic contract (see FAR 4.2). However,
if the exhibits are voluminous, the con-
tracting officer may restrict distribu-
tion of the exhibits to the contract ad-
ministration office.

(e) See subpart 217.74 for additional
guidance and limitations on the use of
undefinitized contract actions.

of provisioned

217.7603 Contract administration re-
quirements.

217.7603-1 Provisioning conferences.

When requested by the contracting
officer or provisioning activity, the
contract administration office shall as-
sist the contracting officer or provi-
sioning activity in scheduling and de-
termining the types of provisioning
conferences required, e.g., guidance
meetings, long lead time items con-
ferences, source coding meetings.

217.7603-2 Contract administration of-
fice monitoring.

The contract administration office
(CAO) shall monitor contracts con-
taining provisioning requirements. As
a minimum the CAO shall—

217.7701

(a) Ensure that the contractor under-
stands the provisioning requirements;

(b) Review contractor progress in the
preparation of provisioning technical
documentation and, if requested by the
contracting officer or provisioning ac-
tivity, inspect it for format and con-
tent;

(c) Ensure the prime contractor
flows-down provisioning requirements
to any subcontractor charged with
preparation of documentation;

(d) Advise the contracting office or
provisioning activity of delays in deliv-
ery of provisioning technical docu-
mentation or other related problems
(see FAR subpart 42.11);

(e) Ensure contractor compliance
with contract requirements concerning
the assignment of national stock num-
bers; and

(f) Ensure that the contractor com-
plies with contractual criteria for re-
lease of long lead time items.

217.7603-3 Negotiating and executing
supplemental agreements.

(a) The administrative contracting
officer (ACO) shall definitize
provisioned items orders within the
prescribed schedule.

(b) If the provisioned items order
does not contain a delivery date, or the
contractor cannot meet the date, the
ACO shall coordinate the negotiated
schedule with the contracting officer
or provisioning activity before execu-
tion of the supplemental agreement.

(c) The ACO shall maintain records of
provisioned items orders showing—

(1) The adequacy of obligated funds;

(2) Due dates for price proposals; and

(3) Actions taken to obtain addi-
tional funds or to deobligate excess
funds.

Subpart 217.77—Over and Above
Work

217.7700 Scope of subpart.

This subpart prescribes policies and
procedures for acquisition of over and
above work.

217.7701 Procedures.

(a) Contracts for the performance of
maintenance, overhaul, modification,
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and repair of various items (e.g., air-
craft, engines, ground support equip-
ment, ships) generally contain over and
above work requirements. When they
do, the contracting officer shall estab-
lish a separate contract line item for
the over and above work.

(b) Over and above requirements task
the contractor to identify needed re-
pairs and recommend corrective action
during contract performance. The con-
tractor submits a work request to iden-
tify the over and above work and, as
appropriate, the Government author-
izes the contractor to proceed.

(c) The clause at 252.217-7028, Over
and Above Work, requires the con-
tractor and the contracting officer re-
sponsible for administering the con-
tract to negotiate specific procedures
for Government administration and
contractor performance of over and
above work requests.

(d) The contracting officer may issue
a blanket work request authorization

48 CFR Ch. 2 (10-1-02 Edition)

describing the manner in which indi-
vidual over and above work requests
will be administered and setting forth
a dollar limitation for all over and
above work under the contract. The
blanket work request authorization
may be in the form of a letter or con-
tract modification (Standard Form 30).

(e) Over and above work requests are
within the scope of the contract.
Therefore, procedures in subpart 217.74,
Undefinitized Contractual Actions, do
not apply.

(f) To the maximum extent practical,
over and above work shall be nego-
tiated prior to performance of the
work.

217.7702 Contract clause.

Use the clause at 252.217-7028, Over
and Above Work, in solicitations and
contracts containing requirements for
over and above work, except as pro-
vided for in subpart 217.71.
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SUBCHAPTER D—SOCIOECONOMIC PROGRAMS

PART 219—SMALL BUSINESS
PROGRAMS

Sec.
219.000 Scope of part.
219.001 Definitions.

Subpart 219.2—Policies

219.201 General policy.

219.202 Specific policies.

219.202-1 Encouraging small business par-
ticipation in acquisitions.

219.202-5 Data collection and reporting re-
quirements.

Subpart 219.4—Cooperation With the Small
Business Administration

219.401 General.

Subpart 219.5—Set-Asides for Small
Business

219.502 Setting aside acquisitions.

219.502-1 Requirements for setting aside ac-
quisitions.

219.502-2 Total set-asides.

219.502-3 Partial set-asides.

219.505 Rejecting Small Business Adminis-
tration recommendations.

Subpart 219.6—Certificates of
Competency

219.602 Procedures.

219.602-1 Referral.

219.602-3 Resolving differences between the
agency and the Small Business Adminis-
tration.

Subpart 219.7—Subcontracting with Small
Business, Small Disadvantaged Busi-
ness and Women-Owned Small Busi-
ness Concerns

219.702 Statutory requirements.

219.703 Eligibility requirements for partici-
pating in the program.

219.704 Subcontracting plan requirements.

219.705 Responsibilities of the contracting
officer under the subcontracting assist-
ance program.

219.705-2 Determining the need for a subcon-
tracting plan.

219.705-4 Reviewing the
plan.

219.706 Responsibilities of the cognizant ad-
ministrative contracting officer.

219.708 Solicitation provisions and contract
clauses.

subcontracting

Subpart 219.8—Contracting With the Small
Business Administration (The 8(a) Program)

219.800 General.

219.803 Selecting acquisitions for the 8(a)
Program.

219.804 Evaluation,
ance.

219.804-1 Agency evaluation.

219.804-2 Agency offering.

219.804-3 SBA acceptance.

219.805 Competitive 8(a).

219.805-2 Procedures.

219.806 Pricing the 8(a) contract.

219.808 Contract negotiations.

219.808-1 Sole source.

219.811 Preparing the contracts.

219.811-1 Sole source.

219.811-2 Competitive.

219.811-3 Contract clauses.

219.812 Contract administration.

offering, and accept-

Subpart 219.10—Small Business
Competitiveness Demonstration Program

219.1005 Applicability.
219.1007 Procedures.

Subpart 219.11—Price Evaluation Adjust-
ments for Small Disadvantaged Busi-
ness Concerns

219.1102 Applicability.

Subpart 219.12—Small Disadvantaged
Business Participation Program

219.1203 Incentive subcontracting with
small disadvantaged business concerns.

219.1204 Solicitation provisions and con-
tract clauses.

Subpart 219.70 [Reserved]

Subpart 219.71—Pilot Mentor-Protege
Program

219.7100

219.7101

219.7102 General.

219.7103 Procedures.

219.7103-1 General.

219.7103-2 Contracting officer responsibil-
ities.

219.7104 Developmental assistance costs eli-
gible for reimbursement or credit.

219.7105 Reporting.

219.7106 Performance reviews.

AUTHORITY: 41 U.S.C. 421 and 48 CFR chap-
ter 1.

SOURCE: 56 FR 36353, July 31, 1991, unless
otherwise noted.

Scope.
Policy.
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219.000 Scope of part.

This part also implements 10 U.S.C.
2323, which sets a goal for DoD for each
of fiscal years 1987 through 2003 to—

(1) Award five percent of contract
and subcontract dollars to small dis-
advantaged business (SDB) concerns,
historically black colleges and univer-
sities (HBCUs), and minority institu-
tions (MIs) (See part 226 for policy/pro-
cedures on HBCU/MIs); and

(2) Maximize the number of such en-
tities in DoD contracting and subcon-
tracting.

[66 FR 36353, July 31, 1991, as amended at 59
FR 27670, May 27, 1994; 64 FR 62987, Nov. 18,
1999]

219.001 Definitions.

Small disadvantaged business concern
is defined:

(1) At FAR 52.219-23(a) (i.e., a firm is
considered a small disadvantaged busi-
ness (SDB) concern by receiving cer-
tification by the Small Business Ad-
ministration and meeting the other
listed criteria), except as specified in
paragraph (2) of this definition.

(2) At FAR 52.219-23(a) or 52.219-
1(b)(2) for the following purposes (i.e., a
firm is considered an SDB concern by
either receiving certification by the
Small Business Administration and
meeting the other listed criteria or
self-representing its status for general
statistical purposes):

(i) A higher customary progress pay-
ment rate for SDB concerns (see
232.501-1(a)(i) and 252.232-7004(c)).

(ii) A lower threshold for inclusion of
customary progress payments in con-
tracts with SDB concerns (see 232.502—
1.

(iii) The prompt payment policy for
SDB concerns in 232. 903 and 232.905(2).

(iv) Reporting contract actions with
SDB concerns (‘“‘“Type of Business’ on
the DD Form 350, Individual Con-
tracting Action Report (see 253.204-
70(d)(5)(1)(A)) or ‘“‘Small Disadvantaged
Business (SDB) Actions” on the DD
Form 1057, Monthly Contracting Sum-
mary of Actions $25,000 or Less (see
253.204-71(g)(2)).

[63 FR 64429, Nov. 20, 1999]
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Subpart 219.2—Policies

219.201 General policy.

(a) The DoD will use the Section 8(a)
program, small disadvantaged business
evaluation preferences, advance pay-
ments, outreach, and technical assist-
ance to meet its five percent goal for
contract and subcontract awards to
small disadvantaged businesses.

(d) For the defense agencies, the di-
rector of the Office of Small and Dis-
advantaged Business Utilization must
be appointed by, be responsible to, and
report directly to the director or dep-
uty director of the defense agency.

(8) The responsibility for assigning
small business technical advisors is
delegated to the head of the con-
tracting activity.

(10) Contracting activity small busi-
ness specialists perform this function
by—

(A) Reviewing and making rec-
ommendations for all acquisitions over
$10,000;

(B) Making the review before issue of
the solicitation or contract modifica-
tion and documenting it on DD Form
2579, Small Business Coordination
Record; and

(C) Referring recommendations that
have been rejected by the contracting
officer to the Small Business Adminis-
tration (SBA) procurement center rep-
resentative. However, if an SBA rep-
resentative is not assigned or avail-
able, the specialist refers the matter to
the specialist’s appointing authority.

(e) Contracting and contract admin-
istration activities appoint small busi-
ness specialists as directed by DoDD
4205.1, DoD Small Business and Small
Disadvantaged Business TUtilization
Programs. Specialists—

(i) Report directly and are respon-
sible only to their appointing author-
ity;

(ii) Make sure that the contracting
activity takes the necessary actions to
implement small business, historically
black college and university/minority
institution, and labor surplus area pro-
grams;

(iii) Advise and assist contracting,
program manager, and requirements
personnel on all matters which affect
small businesses, historically black
colleges and universities or minority
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institutions,
concerns;

(iv) Aid, counsel, and assist small
business, small disadvantaged business,
historically black colleges and univer-
sities, and minority institutions by
providing—

(A) Advice concerning acquisition
procedures;

(B) Information regarding proposed
acquisitions; and

(C) Instructions on preparation of
proposals in the interpretation of
standard clauses, representations, and
certifications;

(v) Maintain an outreach program
(including participation in Govern-
ment-industry conferences and re-
gional interagency small business
councils) designed to locate and de-
velop information on the technical
competence of small business, small
disadvantaged business concerns, his-
torically black colleges and univer-
sities, and minority institutions;

(vi) Ensure that financial assistance,
available under existing regulations, is
offered and also assist small business
concerns in obtaining payments under
their contracts, late payment, interest
penalties, or information on contrac-
tual payment provisions;

(vii) Provide assistance to con-
tracting officers in determining the
need for and acceptability of subcon-
tracting plans and assist administra-

and labor surplus area

tive contracting officers (see
219.706(a)(ii)) in evaluating, moni-
toring, reviewing, and documenting

contract performance to determine
compliance with subcontracting plans;
and

(viii) Recommend to the appointing
authority the activity’s small and dis-
advantaged business program goals, in-
cluding goal assignments to subordi-
nate contracting offices; monitor the
activity’s performance against these
goals; and recommend action to correct
reporting errors/deficiencies.

(f) The Directors, Office of Small and
Disadvantaged Business Utilization, of
the military departments and defense
agencies are responsible for deter-
mining whether use of the price evalua-
tion adjustment to achieve a small dis-
advantaged business goal has caused
non-SDB firms in a particular North
American Industry Classification Sys-

219.202-5

tem Industry Subsector to bear an
undue burden or other inappropriate ef-
fect. A copy of each determination
shall be forwarded to the Office of
Small and Disadvantaged Business Uti-
lization, Office of the Under Secretary
of Defense (Acquisition, Technology,
and Logistics), simultaneously with
submittal to the Office of Federal Pro-
curement Policy.

[66 FR 36353, July 31, 1991, as amended at 63
FR 41973, Aug. 6, 1998; 64 FR 2598, Jan. 15,
1999; 65 FR 39705, June 27, 2000; 65 FR 50149,
Aug. 17, 2000; 65 FR 63807, Oct. 25, 2000]

219.202 Specific policies.

219.202-1 Encouraging small business
participation in acquisitions.

The DoD will maximize the use of
small business concerns as planned pro-
ducers in the Industrial Readiness
Planning Program.

219.202-5 Data collection and report-
ing requirements.

Determine the premium percentage
to be entered in Item D4C of the Indi-
vidual Contracting Action Report (DD
Form 350), (see 253.204-70), as follows:

(1) For small disadvantaged business
or historically black college and uni-
versity/minority institution set-asides,
divide the difference between the fair
market price and the award price by
the fair market price.

(2) For price evaluation adjustment
awards (see FAR Subpart 19.11), divide
the difference between the low respon-
sive offer and the award price by the
low responsive offer.

(3) For partial small business set-
asides with preferential consideration
for small disadvantaged business con-
cerns, divide the difference between the
award price on the non-set-aside por-
tion and the award price on the set-
aside portion by the award price on the
non-set-aside portion.

(b) Within 60 days after the end of
each fiscal year, departments and agen-
cies shall submit the report to the Sec-
retary of Defense, who will report to
the SBA on behalf of all DoD depart-
ments and agencies. Reports must in-
clude—

(i) Justification for failure to meet
goals established by the Office of the
Secretary of Defense; and
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(ii) Planned actions for increasing
participation by such firms in future
contract awards.

[66 FR 36353, July 31, 1991, as amended at 63
FR 41973, Aug. 6, 1998; 656 FR 63804, Oct. 25,
2000]

Subpart 219.4—Cooperation With
the Small Business Administration

219.401 General.

(b) The contracting activity small
business specialist is the primary ac-
tivity focal point for interface with the
SBA.

Subpart 219.5—Set-Asides for
Small Business

219.502 Setting aside acquisitions.

219.502-1 Requirements
aside acquisitions.

Do not set aside acquisitions for—

(1) Supplies which were developed
and financed, in whole or in part, by
Canadian sources under the U.S.-Cana-
dian Defense Development Sharing
Program; or

(2) Architect-engineer services for
military construction or family hous-
ing projects of $85,000 or more (10
U.S.C. 2855), including indefinite deliv-
ery and indefinite quantity contracts if
the value of all anticipated orders is
expected to total $85,000 or more.

[568 FR 28465, May 13, 1993]

for setting

219.502-2 Total set-asides.

(a) Unless the contracting officer de-
termines that the criteria for set-aside
cannot be met, set aside for small busi-
ness concerns acquisitions for—

(i) Comnstruction, including mainte-
nance and repairs, under $2 million;

(ii) Dredging under $1 million; and

(iii) Architect-engineer services for
military construction or family hous-
ing projects of under $85,000.

[68 FR 28465, May 13, 1993]

219.502-3 Partial set-asides.

(c)(1) If the North American Industry
Classification System Industry Sub-
sector of the acquisition is one in
which use of a price evaluation adjust-
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ment for small disadvantaged business
concerns is currently authorized (see
FAR 19.201(b)), apply the adjustment to
the non-set-aside portion.

[656 FR 50149, Aug. 17, 2000]

219.505 Rejecting Small Business Ad-
ministration recommendations.

(b) The designee shall be at a level no
lower than chief of the contracting of-
fice.

Subpart 219.6—Cetlificates of
Competency

219.602 Procedures.

219.602-1 Referral.

When making a nonresponsibility de-
termination on a small business con-
cern, the contracting officer shall no-
tify the contracting activity’s small
business specialist.

[568 FR 28465, May 13, 1993, as amended at 60
FR 40107, Aug. 7, 1995]

219.602-3 Resolving differences be-
tween the agency and the Small
Business Administration.

(c)(i) If the contracting officer be-
lieves the agency should appeal, the
contracting officer shall immediately
inform the departmental director of
the Office of Small and Disadvantaged
Business Utilization, and send the di-

rector, through departmental chan-
nels—
(A) A request for appeal, summa-

rizing the issues. The request must be
sent to arrive within five working days
after receipt of the SBA Headquarters’
written position.

(B) An appeal file, documenting the
contracting activity’s position. The file
must be sent to arrive within five
working days after transmission of the
request.

(ii) The departmental director will
determine whether the agency will ap-
peal and will notify the SBA of the
agency’s intent.

[66 FR 36353, July 31, 1991, as amended at 62
FR 34122, June 24, 1997]
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Subpart 219.7—Subcontracting
with Small Business, Small Dis-
advantaged Business and
Women-Owned Small Busi-
ness Concerns

219.702 Statutory requirements.

(a) Section 834 of Public Law 101-189,
as amended, requires DoD to establish
a test program to determine whether
comprehensive subcontracting plans on
a corporate, division, or plant-wide
basis will reduce administrative bur-
dens while enhancing subcontracting
opportunities for small and small dis-
advantaged business concerns.

(i) The test program—

(A) Will be conducted—

(I) From October 1, 1990, through
September 30, 2005;

(2) In accordance with the DoD test
plan, ‘“‘Test Program for Negotiation of
Comprehensive Small Business Subcon-
tracting Plans’’; and

(3) By the military departments and
defense agencies through specifically
designated contracting activities; and

(B) Permits contractors selected for
participation in the test program by
the designated contracting activities
to—

(I) Negotiate plant, division, or com-
pany-wide comprehensive subcon-
tracting plans instead of individual
contract subcontracting plans; and

(2) Use the comprehensive plans when
performing any DoD contract or sub-
contract that requires a subcon-
tracting plan.

(ii) During the test period, com-
prehensive subcontracting plans will—

(A) Be negotiated on an annual basis
by the designated contracting activi-
ties;

(B) Be incorporated by the contrac-
tors’ cognizant contract administra-
tion activity into all of the contrac-
tors’ active DoD contracts that require
a plan;

(C) Be accepted for use by contrac-
tors participating in the test, whether
performing at the prime or subcontract
level; and

(D) Not be subject to application of
liquidated damages during the period

219.704

of the test program (Section 402, Pub.
L. 101-574).

[66 FR 36353, July 31, 1991, as amended at 60
FR 35668, July 10, 1995; 61 FR 39900, July 31,
1996; 63 FR 14640, Mar. 26, 1998; 64 FR 62987,
Nov. 18, 1999]

219.703 Eligibility requirements for

participating in the program.

(a) Qualified nonprofit agencies for
the blind and other severely disabled,
that have been approved by the Com-
mittee for Purchase from People Who
Are Blind or Severely Disabled under
the Javits-Wagner-O’Day Act (41 U.S.C.
46-48), are eligible to participate in the
program as a result of 10 U.S.C. 2410d
and Section 9077 of Pub. L. 102-396 and
similar sections in subsequent Defense
appropriations acts. Under this author-
ity, subcontracts awarded to such enti-
ties may be counted toward the prime
contractor’s small business subcon-
tracting goal.

(2)(A) To be eligible as an SDB sub-
contractor, a concern must meet the
definition in 219.001.

(B) To be eligible as a historically
black college or university or minority
institution subcontractor, such entity
must meet the definition in the clause
at 252.219-7003, Small, Small Disadvan-
taged and Women-Owned Small Busi-
ness Subcontracting Plan (DoD Con-
tracts).

(b) A contractor may also rely on the
written representation as to status of—

(i) A historically black college or
university or minority institution; or

(ii) A qualified nonprofit agency for
the blind or other severely disabled ap-
proved by the Committee for Purchase
from People Who Are Blind or Severely
Disabled.

[67 FR 42630, Sept. 15, 1992, as amended at 58
FR 28465, May 13, 1993; 60 FR 13075, Mar. 10,
1995; 60 FR 41157, Aug. 11, 1995; 60 FR 61596,
Nov. 30, 1995; 61 FR 50535, Sept. 26, 1996; 63 FR
11530, Mar. 9, 1998; 63 FR 41974, Aug. 6, 1998; 64
FR 51076, Sept. 21, 1999; 64 FR 62986, Nov. 18,
1999]

219.704 Subcontracting plan require-
ments.

(a)(1) The goal for use of small dis-
advantaged business concerns shall in-
clude subcontracts with historically
black colleges and universities and mi-
nority institutions (see subpart 226.70),
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219.705

in addition to subcontracts with small
disadvantaged business concerns. Sub-
contracts with historically black col-
leges and universities and minority in-
stitutions do not have to be included in
the small disadvantaged business goal
in commercial items subcontracting
plans.

(4) In those subcontracting plans
which specifically identify small, small
disadvantaged, and women-owned
small businesses, prime contractors
shall notify the administrative con-
tracting officer of any substitutions of
firms that are not small, small dis-
advantaged, or women-owned small
businesses for the firms listed in the
subcontracting  plan. Notifications
shall be in writing and shall occur
within a reasonable period of time
after award of the subcontract. Con-
tractor-specified formats shall be ac-
ceptable.

[60 FR 61596, Nov. 30, 1995, as amended at 61
FR 18687, Apr. 29, 1996]

219.705 Responsibilities of the con-
tracting officer under the subcon-
tracting assistance program.

219.705-2 Determining the need for a
subcontracting plan.

(d) See 215.304 for unique DoD re-
quirements.

[69 FR 27670, May 27, 1994, as amended at 64

FR 51076, Sept. 21, 1999]
219.705-4 Reviewing the subcon-
tracting plan.
(d) Challenge any subcontracting

plan that does not contain positive
goals and consider the extent to which
an offeror plans to use competition re-
stricted to historically black colleges
and universities or minority institu-
tions. A small disadvantaged business
goal of less than five percent must be
approved two levels above the con-
tracting officer.

[66 FR 36353, July 31, 1991, as amended at 63
FR 41974, Aug. 6, 1998]

219.706 Responsibilities of the cog-
nizant administrative contracting
officer.

(a)(i) The contract administration of-
fice also is responsible for reviewing,
evaluating, and ap