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(h) Government property for Government use 
only. Government property shall be used 
only for the performance of this contract. 

(i) Property Management. (1) Property Man-
agement System. (i) The contractor shall es-
tablish, administer, and properly maintain 
an approved property management system of 
accounting for and control, utilization, 
maintenance, repair, protection, preserva-
tion, and disposition of Government property 
in its possession under the contract. The 
contractor’s property management system 
shall be submitted to the contracting officer 
for approval and shall be maintained and ad-
ministered in accordance with sound busi-
ness practice, applicable Federal Property 
Management regulations and Department of 
Energy Property Management regulations, 
and such directives or instructions which the 
contracting officer may from time to time 
prescribe. 

(ii) In order for a property management 
system to be approved, it must provide for: 

(A) Comprehensive coverage of property 
from the requirement identification, through 
its life cycle, to final disposition; 

(B) Employee personal responsibility and 
accountability for Government-owned prop-
erty; 

(C) Full integration with the contractor’s 
other administrative and financial systems; 
and 

(D) A method for continuously improving 
property management practices through the 
identification of best practices established 
by ‘‘best in class’’ performers. 

(iii) Approval of the contractor’s property 
management system shall be contingent 
upon the completion of the baseline inven-
tory as provided in subparagraph (i)(2) of this 
clause. 

(2) Property Inventory. (i) Unless otherwise 
directed by the contracting officer, the con-
tractor shall within six months after execu-
tion of the contract provide a baseline inven-
tory covering all items of Government prop-
erty. 

(ii) If the contractor is succeeding another 
contractor in the performance of this con-
tract, the contractor shall conduct a joint 
reconciliation of the property inventory with 
the predecessor contractor. The contractor 
agrees to participate in a joint reconcili-

ation of the property inventory at the com-
pletion of this contract. This information 
will be used to provide a baseline for the suc-
ceeding contract as well as information for 
closeout of the predecessor contract. 

(j) The term ‘‘contractor’s managerial per-
sonnel’’ as used in this clause means the con-
tractor’s directors, officers and any of its 
managers, superintendents, or other equiva-
lent representatives who have supervision or 
direction of: 

(1) All or substantially all of the contrac-
tor’s business; or 

(2) All or substantially all of the contrac-
tor’s operations at any one facility or sepa-
rate location to which this contract is being 
performed; or 

(3) A separate and complete major indus-
trial operation in connection with the per-
formance of this contract; or 

(4) A separate and complete major con-
struction, alteration, or repair operation in 
connection with performance of this con-
tract; or 

(5) A separate and discrete major task or 
operation in connection with the perform-
ance of this contract. 

(k) The contractor shall include this clause 
in all cost reimbursable subcontracts. 

(End of clause) 

Alternate I (DEC 2000). As prescribed in 48 
CFR 970.4501–1(b), when the award is to a 
nonprofit contractor, replace paragraph (j) of 
the basic clause with the following para-
graph (j): 

(j) The term ‘‘contractor’s managerial per-
sonnel’’ as used in this clause means the con-
tractor’s directors, officers and any of its 
managers, superintendents, or other equiva-
lent representatives who have supervision or 
direction of all or substantially all of: 

(1) The contractor’s business; or 
(2) The contractor’s operations at any one 

facility or separate location at which this 
contract is being performed; or 

(3) The contractor’s Government property 
system and/or a Major System Acquisition or 
Major Project as defined in DOE Order 4700.1 
(Version in effect on effective date of con-
tract).
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SUBCHAPTER E—GENERAL CONTRACTING REQUIREMENTS

PART 1033—PROTESTS, DISPUTES, 
AND APPEALS

Subpart 1033.1—Protests

Sec.
1033.103 Protests to the Agency.

Subpart 1033.2—Appeals

1033.270 Treasury contract appeals.

AUTHORITY: 41 U.S.C. 418b (a) and (b), as 
delegated by Department of the Treasury 
Order 101–30 and Treasury Directive 12–11.

Subpart 1033.1—Protests

1033.103 Protests to the Agency. 
(a) Policy. It is the Department’s pol-

icy to resolve protests in an informal 
manner whenever possible. Protesters 
are strongly encouraged to address 
their concerns to the contracting offi-
cer prior to resorting to litigation or 
other formal, external means of resolu-
tion. The objectives of the following 
procedures are to resolve agency pro-
tests effectively, to help build con-
fidence in the Department’s procure-
ment system, to reduce the need to file 
protests at GAO or GSBCA, and to pro-
vide both the Department and the pro-
tester maximum information regarding 
their respective positions. 

(b) Procedures. (1) Agency protest 
may be submitted by interested parties 
to the contracting officer, who will 
normally be designated in FAR provi-
sion 52.233–2 of the solicitation. 

(2) Protests based on alleged impro-
prieties in a solicitation which are ap-
parent prior to bid opening or the clos-
ing date for receipt of initial proposals 
shall be filed prior to bid opening or 
the closing date for receipt of initial 
proposals. In negotiated acquisitions, 
alleged improprieties which do not 
exist in the initial solicitation but 
which are subsequently incorporated 
into the solicitation must be protested 
not later than the next closing date for 
receipt of proposals following the in-
corporation. 

(3) In cases other than those covered 
in paragraph (b)(2) of this section, pro-
tests shall be filed not later than 10 

working days after the basis of protest 
is known or should have been known, 
whichever is earlier. 

(4) Protests shall be in writing and 
shall include, as a minimum, the fol-
lowing information: 

(i) Name, address, and telephone 
number of the protestor; 

(ii) Solicitation or contract number; 
(iii) Detailed statement of the legal 

and factual grounds for the protest, in-
cluding copies of relevant documents; 

(iv) Request for a ruling by the con-
tracting officer to whom the protest is 
submitted; 

(v) Statement as to the form of relief 
requested. 

(5) Protest submissions shall be con-
cise, logically arranged, and state suf-
ficient grounds of protest. Failure to 
comply with any of the above require-
ments may be grounds for dismissal of 
the protest. A protester may request an 
informal conference with the con-
tracting officer, which may be granted 
at the latter’s sole discretion. 

(6) Upon receipt of an agency protest, 
the contracting officer shall: 

(i) Immediately notify legal counsel 
and the Departmental Office of Pro-
curement (MMK) and provide each with 
a copy of the protest; 

(ii) Prepare a report as prescribed in 
FAR 33.104(a)(2), except that, if the 
contract action or contract perform-
ance continues after receipt of the pro-
test, the report shall include any deter-
mination prescribed in FAR 33.103(a) or 
1033.103(b)(9); 

(iii) Obtain review of the protest re-
sponse by legal counsel and forward the 
protest response for MMK review and 
approval at least three working days 
prior to the due date; and 

(iv) Ensure that the protest response 
is received by the protester no later 
than 25 working days after receipt of 
the protest. 

(7) If the contracting officer and the 
protester agree on corrective action, a 
report is not required; however, in ad-
dition to amending the solicitation or 
taking other corrective action, the 
contracting officer shall inform the 
protester in writing of the proposed 
corrective action and shall obtain from 
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the protester a written notice with-
drawing the protest. A copy of this no-
tice and any amendment shall be pro-
vided to MMK. 

(8) If a written protest before award 
has been lodged with the contracting 
officer, only the bureau chief procure-
ment officer may make the determina-
tion described in FAR 33.103(a). Prior 
to making an award of a contract 
under the circumstances in FAR 
33.103(a), the advice of legal counsel 
shall be obtained. 

(9) If a written protest after award 
has been lodged with the contracting 
officer, the bureau chief procurement 
officer may authorize contract per-
formance notwithstanding the pending 
protest if he or she makes a written de-
termination that (i) performance of the 
contract is in the Government’s best 
interest, or (ii) urgent and compelling 
circumstances significantly affecting 
interests of the United States do not 
permit waiting for the protest decision. 
A copy of this determination shall be 
forwarded to MMK. 

(Approved by the Office of Management and 
Budget under control number 1505–0107) 

[53 FR 12771, Apr. 19, 1988]

Subpart 1033.2—Appeals

1033.270 Treasury contract appeals. 

The General Services Administration 
Board of Contract Appeals has been 
designated to serve as the authorized 
representative of the Secretary of the 
Treasury in hearing, considering, and 
determining all appeals of decisions of 
contracting officers filed by contrac-
tors pursuant to Subpart 33.2 of the 
FAR (other than contracts of the 
Comptroller of the Currency). Where 
‘‘agency Board of Contract Appeal’’ ap-
pears in FAR Subpart 33.2 this shall be 
deemed to mean the General Services 
Administration Board of Contract Ap-
peals. Appeals of contracting officer 
decisions under FAR Subpart 33.2 shall 
be governed by the Rules of the Gen-
eral Services Administration Board of 
Contract Appeals (48 CFR chapter 61, 
(part 6101)). 

[50 FR 31844, Aug. 7, 1985; 51 FR 6741, Feb. 26, 
1986]
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PART 1201—FEDERAL ACQUISITION 
REGULATION SYSTEM

Subpart 1201.1—Purpose, Authority, 
Issuance

Sec.
1201.101 Purpose. 
1201.104 Applicability. 
1201.105 Issuance. 
1201.105–1 Publication and code arrange-

ment. 
1201.105–2 Arrangement of regulations. 
1201.105–3 Copies. 
1201.106 OMB approval under the Paperwork 

Reduction Act.

Subpart 1201.2—Administration

1201.201 Maintenance of the FAR. 
1201.201–1 The two councils.

Subpart 1201.3—Agency Acquisition 
Regulations

1201.301 Policy. 
1201.301–70 Amendment of (TAR) 48 CFR 

chapter 12. 
1201.301–71 Effective date. 
1201.301–72 TAC or TN numbering. 
1201.304 Agency control and compliance pro-

cedures.

Subpart 1201.470—Deviations From the FAR 
and TAR

1201.403 Individual deviations. 
1201.404 Class deviations.

Subpart 1201.6—Career Development, 
Contracting Authority and Responsibilities

1201.602–3 Ratification of unauthorized com-
mitments. 

1201.603–1 General.

AUTHORITY: 5 U.S.C. 301; 41 U.S.C. 418(b); 48 
CFR 3.1.

SOURCE: 59 FR 40270, Aug. 8, 1994, unless 
otherwise noted.

Subpart 1201.1—Purpose, 
Authority, Issuance

1201.101 Purpose. 

The Department of Transportation 
Acquisition Regulation (TAR) estab-
lishes uniform acquisition policies and 
procedures, which implement and sup-
plement the Federal Acquisition Regu-
lation (FAR).

1201.104 Applicability. 

(a) Statute, the FAR, and (TAR) 48 
CFR chapter 12 apply to all acquisi-
tions within the Department unless 
otherwise excluded by statute, the 
FAR or (TAR) 48 CFR chapter 12. 

(b) The following order of precedence 
applies to resolve any acquisition regu-
lation or procedural inconsistency 
found within (TAR) 48 CFR chapter 12 
or the Transportation Acquisition 
Manual (TAM): 

(1) Statute; 
(2) FAR or other applicable regula-

tion; 
(3) TAR; 
(4) DOT Orders; and 
(5) TAM. 
(c) The Maritime Administration 

may depart from the requirements of 
the FAR and (TAR) 48 CFR chapter 12 
as authorized by 40 U.S.C. 474(16), but 
shall adhere to those regulations to the 
maximum extent practicable. Excep-
tions from the requirements of the 
FAR and/or TAR shall be documented 
according to Maritime Administration 
procedures or in each contract file, as 
appropriate. 

[59 FR 40270, Aug. 8, 1994. Redesignated at 61 
FR 50249, Sept. 25, 1996]

1201.105 Issuance.

1201.105–1 Publication and code ar-
rangement. 

(a) The TAR is published in: (1) The 
FEDERAL REGISTER; (2) cumulated form 
in the CFR; and (3) separate loose-leaf 
form. 

(b) The TAR is issued as chapter 12 of 
Title 48 of the CFR. 

[59 FR 40270, Aug. 8, 1994. Redesignated at 61 
FR 50249, Sept. 25, 1996]

1201.105–2 Arrangement of regula-
tions. 

(a) General. The TAR, which encom-
passes both Departmentwide and oper-
ating administration-unique guidance 
(see (TAR) 48 CFR 1201.3), conforms 
with the arrangement and numbering 
system prescribed by (FAR) 48 CFR 
1.104. Guidance which is unique to an 
operating administration contains the 
operating administration acronym di-
rectly preceding the cite/page number. 
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The following acronyms apply when 
regulatory coverage is written:
FAA—Federal Aviation Administration 
FHWA—Federal Highway Administra-

tion 
FRA—Federal Railroad Administration 
FTA—Federal Transit Administration 
MARAD—Maritime Administration 
NHTSA—National Highway Traffic 

Safety Administration 
RSPA—Research and Special Programs 

Administration 
SLSDC—Saint Lawrence Seaway De-

velopment Corporation 
TASC—Transportation Administrative 

Service Center 
USCG—United States Coast Guard

(b) Numbering—(1) Departmentwide 
guidance. 

(i) The numbering illustrations at 
(FAR) 48 CFR 1.105–2 apply to the TAR. 

(ii) Coverage within (TAR) 48 CFR 
chapter 12 is identified by the prefix 
‘‘12’’ followed by the complete FAR 
cite which may be down to the sub-
paragraph level (e.g., (TAR) 48 CFR 
1201.201–1). 

(iii) Coverage in this chapter 12 that 
supplements the FAR will use part, 
subpart, section and subsection num-
bers ending in ‘‘70’’ through ‘‘89’’. A se-
ries of numbers beginning with ‘‘70’’ is 
used for provisions and clauses (e.g., 
(TAR) 48 CFR 1201.301–70). 

(iv) Coverage in (TAR) 48 CFR chap-
ter 12, other than that identified with a 
‘‘70’’ or higher number, that imple-
ments the FAR uses the identical num-
ber sequence and caption of the FAR 
segment being implemented which may 
be down to the subparagraph level. 
Subparagraph numbers/letters may not 
be shown as sequential, but may be 
shown by the specific paragraph/sub-
paragraph implemented from the FAR 
(e.g., (TAR) 48 CFR 1201.201–1 contains 
subparagraphs (b) and (d) because only 
these subparagraphs, correlating to 
FAR, are being supplemented by (TAR) 
48 CFR chapter 12). 

(2) Operating administration-unique 
guidance. Supplementary material for 
which there is no counterpart in the 
FAR or TAR shall be identified using 
chapter, part, subpart, section, or sub-
section numbers of ‘‘90’’ and up (e.g., 
the U.S. Coast Guard’s acronym is 
‘‘USCG’’; a USCG-unique clause per-
taining to ‘‘Inspection and/or Accept-

ance’’ would be designated ‘‘USCG 
1252.246–90’’). 

(c) References and citations. (TAR) 48 
CFR chapter 12 may be referred to as 
the Department of Transportation Ac-
quisition Regulation or the TAR. Cross 
references to the FAR in (TAR) 48 CFR 
chapter 12 will be cited by ‘‘FAR’’ fol-
lowed by the FAR numbered cite, and 
cross reference to the TAM in (TAR) 48 
CFR chapter 12 will be cited by ‘‘TAM’’ 
followed by the TAM numbered cite. 
References to specific cites within 
(TAR) 48 CFR chapter 12 will be by the 
numbered cite only. 

[59 FR 40270, Aug. 8, 1994. Redesignated at 61 
FR 50249, Sept. 25, 1996, as amended at 62 FR 
67750, Dec. 30, 1997]

1201.105–3 Copies. 
(a) Copies of the TAR in FEDERAL 

REGISTER, loose-leaf, and CFR form 
may be purchased from the Super-
intendent of Documents, Government 
Printing Office, Washington, DC, 20402. 

(b) The (TAR) 48 CFR chapter 12 and 
Transportation Acquisition Circulars 
(TACs) are available on the internet. 
See part 1202, appendix A, for the inter-
net address. 

[59 FR 40270, Aug. 8, 1994. Redesignated at 61 
FR 50248, Sept. 25, 1996, as amended at 62 FR 
67750, Dec. 30, 1997]

1201.106 OMB Approval under the Pa-
perwork Reduction Act. 

(a) Data collection by regulation. The 
information collection and record-
keeping requirements contained in 
(TAR) 48 CFR chapter 12 have been ap-
proved by the Office of Management 
and Budget (OMB). The OMB Control 
Number for the collection of the infor-
mation under 48 CFR chapter 12 is 2105–
0517 which expires on May 31, 2000. 

(b) Data collection under proposed con-
tracts. Under the regulations imple-
menting the requirements of the Pa-
perwork Reduction Act (5 CFR part 
1320), OMB must approve, prior to obli-
gation of funds, proposed contracts 
which require the collection of infor-
mation from ten or more non-Federal 
persons or entities. Solicitations con-
taining this type of information collec-
tion may be released prior to OMB ap-
proval provided: 

(1) A statement is included in the so-
licitation to the effect that contract 
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award will not be made until OMB ap-
proval of the information collection re-
quirements of the proposed contract 
has been obtained; and 

(2) Enough time is permitted to allow 
receipt of OMB approval prior to con-
tract award. 

[59 FR 40270, Aug. 8, 1994. Redesignated at 61 
FR 50248, Sept. 25, 1996, as amended at 62 FR 
67750, Dec. 30, 1997]

Subpart 1201.2—Administration

1201.201 Maintenance of the FAR.

1201.201–1 The two councils. 

(b) The SPE is responsible for pro-
viding a DOT representative to the Ci-
vilian Agency Acquisition Council. 

[59 FR 40270, Aug. 8, 1994, as amended at 64 
FR 2436, Jan. 14, 1999]

Subpart 1201.3—Agency 
Acquisition Regulations

1201.301 Policy. 

(a)(1) Acquisition regulations—(i) 
Departmentwide acquisition regulations. 
The authority of the agency head 
under (FAR) 48 CFR 1.301(a)(1) is dele-
gated to the Assistant Secretary for 
Administration. 

(ii) Operating administration acquisi-
tion regulations. Operating administra-
tion acquisition regulations, and any 
changes thereto, shall be reviewed and 
approved by the SPE for insertion into 
the TAR as a TAR supplemental regu-
lation before the SPE submits the pro-
posed coverage for publication in the 
FEDERAL REGISTER in accordance with 
(FAR) 48 CFR 1.501. Operating adminis-
tration regulations may be more re-
strictive or require higher approval 
levels than those permitted by (TAR) 
48 CFR chapter 12 unless specified oth-
erwise. 

(2) Acquisition procedures. The au-
thority of the agency head under (FAR) 
48 CFR 1.301(a)(2) to issue or authorize 
the issuance of internal agency guid-
ance at any organizational level has 
been delegated to the SPE. 

(i) Departmentwide acquisition pro-
cedures. DOT internal operating proce-
dures are contained in the Transpor-
tation Acquisition Manual (TAM). 

(ii) OA acquisition procedures. Proce-
dures necessary to implement or sup-
plement the FAR, TAR, or TAM may 
be issued by the HCA, who may dele-
gate this authority to any organiza-
tional level deemed appropriate. OA 
procedures may be more restrictive or 
require higher approval levels than 
those permitted by the TAM unless 
specified otherwise. 

(b) The authority of the agency head 
under (FAR) 48 CFR 1.301(b) to estab-
lish procedures to ensure that agency 
acquisition regulations are published 
for comment in the FEDERAL REGISTER 
in conformance with the procedures in 
FAR Subpart 1.5 is delegated to the As-
sistant General Counsel for Regulation 
and Enforcement (C–50). 

[59 FR 40270, Aug. 8, 1994, as amended at 64 
FR 2436, Jan. 14, 1999]

1201.301–70 Amendment of (TAR) 48 
CFR chapter 12. 

(a) Changes to the regulation may be 
the result of recommendations from in-
ternal DOT personnel, other Govern-
ment agencies, or the public. These 
changes are to be submitted in the fol-
lowing format to the Office of Acquisi-
tion and Grant Management, 400 7th 
Street, S.W., Washington, DC 20590: 

(1) Problem: Succinctly state the 
problems created by current TAR lan-
guage and describe the factual and/or 
legal reasons necessitating regulatory 
change. 

(2) Recommendation: Identify the rec-
ommended change by using the current 
language and lining through the words 
being deleted and inserting proposed 
language in brackets. If the change is 
extensive, deleted language may be dis-
played by forming a box with diagonal 
lines connecting the corners. 

(3) Discussion: Explain why the 
change is necessary and how the 
change will solve the problem. Address 
any cost or administrative impact on 
Government activities, offerors, and 
contractors. Provide any other helpful 
information and documents such as 
statutes, legal decisions, regulations, 
reports, etc. 

(4) Point of contact: Provide a point of 
contact for answering questions re-
garding the recommendation. 

(b) The TAR will be maintained by 
the SPE through the TAR/TAM change 
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process (i.e., representatives from DOT 
operating administrations specifically 
designated to formulate Departmental 
acquisition policies and procedures). 

(1) Transportation Acquisition Circular 
(TAC). TACs containing loose-leaf re-
placement pages which revise parts, 
subparts, or paragraphs (also see (TAR) 
48 CFR 1201.301–72 below) will be used 
to amend (TAR) 48 CFR chapter 12. 
Each replacement page will bear at the 
top the TAC number and date. A 
vertical bar next to the coverage indi-
cates that a change has been made. 

(2) TAR Notice (TN). (i) TNs shall be 
issued when interim guidance is nec-
essary and as often as may be nec-
essary, under any of the following cir-
cumstances: 

(A) To promulgate, as rapidly as pos-
sible, selected material in a general or 
narrative manner, in advance of a TAC 
issuance; 

(B) To disseminate other acquisition 
related information; or 

(C) To issue guidance which is ex-
pected to be effective for a period of 1 
year or less. 

(ii) Each TN will terminate upon its 
specified expiration date. 

[59 FR 40270, Aug. 8, 1994, as amended at 62 
FR 26419, May 14, 1997]

1201.301–71 Effective date. 
Unless otherwise stated, the fol-

lowing applies— 
(a) Statements in TACs or TNs to the 

effect that the material therein is 
‘‘effective upon receipt,’’ ‘‘upon a spec-
ified date,’’ or that changes set forth in 
the document are ‘‘to be used upon re-
ceipt,’’ mean that any new or revised 
provisions, clauses, procedures, or 
forms must be included in solicita-
tions, contracts or modifications issued 
thereafter; and 

(b) Unless expressly directed by stat-
ute or regulation, if solicitations are 
already in process or negotiations com-
plete when the TAC or TN is received, 
the new information (e.g., forms and 
clauses) need not be included if it is de-
termined by the chief of the con-
tracting office that its inclusion would 
not be in the best interest of the Gov-
ernment.

1201.301–72 TAC or TN numbering. 

TACs and TNs will be numbered con-
secutively on a fiscal year basis begin-
ning with number ‘‘01’’ prefixed by the 
last two digits of the fiscal year (e.g., 
TNs 94–01 and 94–02 indicate the first 
two TNs issued in fiscal year 1994).

1201.304 Agency control and compli-
ance procedures. 

(a) DOT shall control the prolifera-
tion of acquisition regulations and any 
revisions thereto (except as noted in 
paragraph (b) of this section) by using 
an internal TAR change process that 
involves input from many DOT ele-
ments including operating administra-
tion representatives on the Procure-
ment Management Council. The oper-
ating administration member shall 
represent their operating administra-
tion’s viewpoint along with Depart-
mentwide considerations in reaching a 
decision on TAR changes. 

(b) Operating administration-unique 
regulations will not be processed 
through the TAR Council System, but 
shall be reviewed by operating admin-
istration legal counsel and submitted 
to M–60 for review and approval. (See 
(TAR) 48 CFR 1252.101 for additional in-
structions pertaining to provisions and 
clauses.) 

[59 FR 40270, Aug. 8, 1994, as amended at 62 
FR 26420, May 14, 1997]

Subpart 1201.470—Deviations 
From the FAR and TAR

1201.403 Individual deviations. 

The authority of the agency head 
under (FAR) 48 CFR 1.403 and (TAR) 48 
CFR chapter 12 is delegated to the 
Head of the Contracting Activity or 
designee no lower than Senior Execu-
tive Service (SES)/Flag Officer level. 
However, see Transportation Acquisi-
tion Manual (TAM) 1201.403. The TAM 
is available through the Government 
Printing Office. 

[61 FR 50249, Sept. 25, 1996]

VerDate 0ct<31>2002 14:17 Nov 14, 2002 Jkt 197197 PO 00000 Frm 00528 Fmt 8010 Sfmt 8010 Y:\SGML\197197T.XXX 197197T



529

Department of Transportation 1202.1

1201.404 Class deviations. 
Class deviations from the FAR and 

(TAR) 48 CFR chapter 12 may be grant-
ed in writing by the Senior Procure-
ment Executive unless (FAR) 48 CFR 
1.405(e) is applicable.

Subpart 1201.6—Career Develop-
ment, Contracting Authority 
and Responsibilities

1201.602–3 Ratification of unauthor-
ized commitments. 

(b) Policy. It is the policy of DOT that 
all procurements are to be made only 
by Government officials having author-
ity to make such acquisitions. Procure-
ments made by other than authorized 
personnel are contrary to Depart-
mental policy and may be considered 
matters of serious misconduct on the 
part of the employee making an unau-
thorized commitment. Consideration 
will be given to initiating disciplinary 
action against an employee who makes 
an unauthorized commitment.

1201.603–1 General. 
Each DOT operating administration 

is responsible for appointing its con-
tracting officers.

PART 1202—DEFINITIONS OF 
WORDS AND TERMS

Subpart 1202.1—Definitions

Sec.
1202.1 Definitions.

Subpart 1202.70—Internet Links

1202.7000 General.
APPENDIX A TO PART 1202—LIST OF INTERNET 

ADDRESSES FOR TAR DOCUMENTS

AUTHORITY: 5 U.S.C. 301; 41 U.S.C. 418(b); 48 
CFR 3.1.

Subpart 1202.1—Definitions
1202.1 Definitions. 

(a) Agency, Federal agency, or 
Executive agency means the Department 
of Transportation. 

(b) Chief Information Officer (CIO) 
means the Director of the Office of the 
CIO (S–80). 

(c) Chief of the contracting office 
(COCO) means the individual(s) respon-

sible for managing the contracting of-
fice(s) within an operating administra-
tion. 

(d) Contracting activity includes all 
the contracting offices within an oper-
ating administration and is the same 
as the term ‘‘procuring activity.’’

(e) Contracting officer means an indi-
vidual authorized by virtue of his/her 
position or by appointment to perform 
the functions assigned by the Federal 
Acquisition Regulation and the Trans-
portation Acquisition Regulation. 

(f) Department of Transportation (DOT) 
means all of the operating administra-
tions included within the Department 
of Transportation. 

(g) Head of the agency or agency head 
means the Deputy Secretary except for 
acquisition actions that, by the terms 
of a statute or delegation, must be 
done specifically by the Secretary of 
Transportation. 

(h) Head of the contracting activity 
(HCA) means the individual responsible 
for managing the contracting offices 
within an operating administration 
who is a member of the Senior Execu-
tive Service or a flag officer and is the 
same as the term ‘‘head of the pro-
curing activity.’’

(i) Head of the operating administration 
(HOA) means the individual appointed 
by the President to manage the oper-
ating administration. (For acquisition 
related matters, the Director, Trans-
portation Administrative Service Cen-
ter (TASC) is the HOA for TASC.) 

(j) Operating administration (OA) 
means the following components of 
DOT: 

(1) Federal Aviation Administration 
(FAA). (FAA is exempt from the TAR 
(48 CFR chapter 12) and TAM in accord-
ance with the ‘‘Department of Trans-
portation and Related Appropriations 
Act for FY 1996’’); 

(2) Federal Highway Administration 
(FHWA); 

(3) Federal Railroad Administration 
(FRA); 

(4) Federal Transit Administration 
(FTA); 

(5) Maritime Administration 
(MARAD); 

(6) National Highway Traffic Safety 
Administration (NHTSA); 

(7) Transportation Administrative 
Service Center (TASC); 
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(8) Research and Special Programs 
Administration (RSPA); 

(9) Saint Lawrence Seaway Develop-
ment Corporation (SLSDC); and 

(10) United States Coast Guard 
(USCG). 

(k) Senior Procurement Executive 
(SPE) means the Director of the Office 
of Acquisition and Grant Management 
(M–60). 

[59 FR 40272, Aug. 8, 1994, as amended at 61 
FR 50249, Sept. 25, 1996; 62 FR 26420, May 14, 
1997; 62 FR 67750, Dec. 30, 1997]

Subpart 1202.70—Internet Links

1202.7000 General. 

Throughout the (TAR) 48 CFR chap-
ter 12, referenced documents which can 
be found on the internet will cite the 
applicable internet address. These ad-
dresses are located in Appendix A of 
this part. 

[62 FR 67750, Dec. 30, 1997]

APPENDIX A TO PART 1202—LIST OF INTERNET ADDRESSES FOR TAR DOCUMENTS

TAR part Document name Internet address 

1201 ...................... TAR ................................................... http://www.dot.gov/ost/m60/tamtar/part1201.htm 
TAC ................................................... http://www.dot.gov/ost/m60/tamtar/part1201.htm 

1205 ...................... DOT Procurement Forecast .............. http://osdbuweb.dot.gov/consolic.htm 
1234 ...................... Major Acquisition Policies and Proce-

dures.
http://www.dot.gov/ost/m60/tamtar/chap1234.htm 

[62 FR 67750, Dec. 30, 1997]

PART 1203—IMPROPER BUSINESS 
PRACTICES AND PERSONAL 
CONFLICTS OF INTEREST

Subpart 1203.1—Safeguards

Sec.
1203.101–3 Agency regulations. 
1203.104–11 Criminal and civil penalties, and 

further administrative remedies.

Subpart 1203.2—Contractor Gratuities to 
Government Personnel

1203.203 Reporting suspected violations of 
the Gratuities clause. 

1203.204 Treatment of violations.

Subpart 1203.3—Reports of Suspected 
Antitrust Violations

1203.301 General.

Subpart 1203.4—Contingent Fees

1203.405 Misrepresentations or violations of 
the Covenant Against Contingent Fees.

Subpart 1203.5—Other Improper Business 
Practices

1203.502 Subcontractor kickbacks. 
1203.502–2 General.

Subpart 1203.8—Limitation on the Payment 
of Funds to Influence Federal Transactions

1203.806 Processing suspected violations.

AUTHORITY: 5 U.S.C. 301; 41 U.S.C. 418(b); 48 
CFR 3.1.

SOURCE: 59 FR 40273, Aug. 8, 1994, unless 
otherwise noted.

Subpart 1203.1—Safeguards

1203.101–3 Agency regulations. 

(b) 5 CFR part 2635, Standards of Eth-
ical Conduct for Employees of the Ex-
ecutive Branch, supersedes the DOT 
regulation at 49 CFR part 99.

1203.104–11 Criminal and civil pen-
alties, and further administrative 
remedies. 

(a) The COCO is the reviewing official 
for processing violations. 

(1) When the contracting officer re-
ceives information of a violation or 
possible violation, and concludes that 
the reported violation or possible vio-
lation of the statutory prohibitions has 
no impact on the pending procurement, 
the contracting officer shall forward 
the information required by (FAR) 48 
CFR 3.104–11(a)(1) to the COCO for con-
currence with the contracting officer’s 
conclusion. If the COCO concurs with 
the conclusion, the contracting officer 
shall proceed with the award, and the 
COCO shall submit the information and 
conclusion to the HCA. 
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(2) When the COCO does not concur 
with the conclusion of the contracting 
officer, the COCO shall advise the con-
tracting officer to withhold award, and 
the COCO shall promptly forward the 
information and documentation to the 
HCA. 

(3) When the contracting officer de-
termines that the information con-
cerning a violation or possible viola-
tion will impact the pending procure-
ment, the contracting officer shall 
promptly forward the information and 
documentation to the HCA. 

(b) The HCA shall review the infor-
mation transmitted in accordance with 
subparagraph (a)(1) through (a)(3) of 
this section and take appropriate ac-
tion, as required by (FAR) 48 CFR 
3.104–11(b). 

(c) If the HCA believes that a viola-
tion has occurred and the information 
should be disclosed to a criminal inves-
tigative agency (e.g, the Department of 
Justice) or that there may be a pos-
sible violation, and an investigation 
should be conducted, the HCA shall ob-
tain guidance from legal counsel and 
the OIG prior to taking any action. If 
the HCA, pursuant to (FAR) 48 CFR 
3.104–11(f), determines that award is 
justified by urgent and compelling cir-
cumstances, or is otherwise in the in-
terests of the Government, a memo-
randum of the facts and circumstances 
shall be signed by the HCA and placed 
in the contract file.

Subpart 1203.2—Contractor Gratu-
ities to Government Personnel

1203.203 Reporting suspected viola-
tions of the Gratuities clause. 

(a) Suspected violations of the Gratu-
ities clause shall be reported to the 
contracting officer responsible for the 
acquisition (or the COCO if the con-
tracting officer is suspected of the vio-
lation). The contracting officer (or 
COCO) shall obtain from the person re-
porting the violation, and any wit-
nesses to the violation, the following 
information: 

(1) The date, time, and place of the 
suspected violation; 

(2) The name and title (if known) of 
the individual(s) involved in the viola-
tion; and 

(3) The details of the violation (e.g., 
the gratuity offered or intended) to ob-
tain a contract or favorable treatment 
under a contract. 

(b) The person reporting the viola-
tion and witnesses (if any) should be 
requested to sign and date the informa-
tion certifying that the information 
furnished is true and correct. 

(c) The COCO shall report suspected 
violations to the Office of the Inspector 
General (OIG) (J–1), 400 7th Street, 
S.W., Washington, DC, 20590, with a 
copy to General Counsel (C–1) and the 
OA’s Chief Counsel.

1203.204 Treatment of violations. 

(a) The authority of the agency head 
established in (FAR) 48 CFR 3.204(a), to 
determine whether a gratuities clause 
violation has occurred, has been dele-
gated to the HCA. If the decision 
maker pursuant to this delegation has 
been personally and substantially in-
volved in the procurement, the advice 
of Government legal counsel should be 
sought to determine whether an alter-
nate decision maker should be des-
ignated. 

(b) The COCO shall ensure that the 
hearing procedures required by FAR 
3.204 are afforded to the contractor. 
Government legal counsel should be 
consulted regarding the appropriate-
ness of the hearing procedures that are 
established. 

(c) If the alleged gratuities violation 
occurs during the ‘‘conduct of an agen-
cy procurement’’ as defined by (FAR) 
48 CFR 3.104–4(c)(1), the COCO shall 
consult with Government legal counsel 
regarding the approach for appropriate 
processing of either the Procurement 
Integrity Act violation and/or the Gra-
tuities violation.

Subpart 1203.3—Reports of 
Suspected Antitrust Violations

1203.301 General. 

(b) The same procedures contained in 
(TAR) 48 CFR 1203.203 shall also be fol-
lowed for suspected antitrust viola-
tions, except suspected antitrust viola-
tions shall be reported through legal 
counsel in accordance with (FAR) 48 
CFR 3.303.
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Subpart 1203.4—Contingent Fees

1203.405 Misrepresentations or viola-
tions of the Covenant Against Con-
tingent Fees. 

(a) The same procedures contained in 
(TAR) 48 CFR 1203.203 shall also be fol-
lowed for misrepresentation or viola-
tions of the covenant against contin-
gent fees. 

[59 FR 40273, Aug. 8, 1994. Redesignated at 62 
FR 26420, May 14, 1997]

Subpart 1203.5—Other Improper 
Business Practices

1203.502 Subcontractor kickbacks.

1203.502–2 General. 

(g) The same procedures contained in 
(TAR) 48 CFR 1203.203 shall also be fol-
lowed for subcontractor kickbacks.

Subpart 1203.8—Limitation on the 
Payment of Funds to Influence 
Federal Transactions

1203.806 Processing suspected viola-
tions. 

Contracting officers shall report, in 
accordance with OA procedures, sus-
pected violations of the requirements 
of 31 U.S.C. 1352 to the Assistant In-
spector General for Investigations (JI–
1), 400 Seventh Street, S.W., Wash-
ington, DC, 20590.

PART 1204—ADMINISTRATIVE 
MATTERS

Subpart 1204.1—Contract Execution

Sec.
1204.103 Contract clause.

Subpart 1204.8—Contract Files

1204.804 Closeout of contract files. 
1204.804–1 Closeout by the office admin-

istering the contract. 
1204.804–5 Detailed procedures for closing 

out contract files. 
1204.804–570 Supporting closeout documents.

AUTHORITY: 5 U.S.C. 301; 41 U.S.C. 418(b); 48 
CFR 3.1.

SOURCE: 59 FR 40274, Aug. 8, 1994, unless 
otherwise noted.

Subpart 1204.1—Contract 
Execution

1204.103 Contract clause. 

The contracting officer shall insert 
the clause at (FAR) 48 CFR 52.204–1, 
Approval of Contract, filled in as ap-
propriate, in solicitations when ap-
proval to award the resulting contract 
must be obtained from an official at a 
level above the contracting officer.

Subpart 1204.8—Contract Files

1204.804 Closeout of contract files.

1204.804–1 Closeout by the office ad-
ministering the contract. 

(b) If the contracting officer deter-
mines appropriate, the quick closeout 
procedures under (FAR) 48 CFR 42.708 
may be used for the settlement of indi-
rect costs under contracts when the es-
timated amount (excluding any fixed 
fee) of the contract is $3 million or less.

1204.804–5 Detailed procedures for 
closing out contract files.

1204.804–570 Supporting closeout doc-
uments. 

(a) When applicable (see parenthet-
ical examples in this paragraph) and 
prior to contract closure, the con-
tracting officer shall obtain the listed 
DOT and Department of Defense (DOD) 
forms from the contractor to facilitate 
contract closeout. 

(1) Form DOT F 4220.4, Contractor’s 
Release (e.g., see (FAR) 48 CFR 52.216–
7); 

(2) Form DOT F 4220.45, Contractor’s 
Assignment of Refunds, Rebates, Cred-
its and Other Amounts (e.g., see (FAR) 
48 CFR 52.216–7); 

(3) Form DOT F 4220.46, Cumulative 
Claim and Reconciliation Statement 
(e.g., see (FAR) 48 CFR 4.804–5(a)(13); 
and 

(4) DD Form 882, Report of Inventions 
and Subcontracts (e.g., see (FAR) 48 
CFR 52.227–14). 

(b) The forms (See (TAR) 48 CFR part 
1253) are used primarily for the close-
out of cost-reimbursement, time-and-
materials, and labor-hour contracts. 
However, the forms may also be used 
for closeout of other contract types or 
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when necessary to protect the Govern-
ment’s interest.

PART 1205—PUBLICIZING 
CONTRACT ACTIONS

Subpart 1205.1—Dissemination of 
Information

Sec.
1205.101 Methods of disseminating informa-

tion.

Subpart 1205.4—Release of Information

1205.402 General public.

Subpart 1205.90—Publicizing Contract 
Actions for Personal Services Contracting

1205.9000 Applicability. (USCG)

AUTHORITY: 5 U.S.C. 301; 41 U.S.C. 418(b); 48 
CFR 3.1.

Subpart 1205.1—Dissemination of 
Information

1205.101 Methods of disseminating in-
formation. 

(a)(2)(iii) Contracting officers shall 
post solicitations expected to exceed 
$25,000, if required in OA procedures. 

(b) DOT publishes a Procurement 
Forecast of planned procurements each 
fiscal year, which is available from the 
DOT Office of Small and Disadvantaged 
Business Utilization (S–40), 400 Seventh 
Street, S.W., Washington, DC, 20590. 

[59 FR 40274, Aug. 8, 1994, as amended at 61 
FR 50249, Sept. 25, 1996]

Subpart 1205.4—Release of 
Information

1205.402 General public. 
It is DOT policy to furnish to the 

general public, upon request, the fol-
lowing information on proposed con-
tracts and contract awards: 

(a) Prior to the opening of sealed bids 
or the closing date for receipt of pro-
posals, the names of firms invited to 
submit sealed bids or proposals; 

(b) Prior to the opening of sealed bids 
or the closing date for receipt of pro-
posals, the names of firms which at-
tended pre-proposal or pre-bid con-
ferences, when held; 

(c) After the opening of sealed bids, 
names of firms which submitted bids; 
and 

(d) After contract award, the names 
of firms which submitted proposals. 

Requests for other specific information 
shall be processed in accordance with 
the DOT Freedom of Information Act 
rules and regulations ((TAR) 48 CFR 
1224.202). 

[59 FR 40274, Aug. 8, 1994]

Subpart 1205.90—Publicizing Con-
tract Actions for Personal 
Services Contracting

1205.9000 Applicability. (USCG) 

Contracts awarded by the U.S. Coast 
Guard using the procedures in (TAR) 48 
CFR 1237.104–91 are expressly author-
ized under Section 1091 of Title 10 
U.S.C. as amended by Pub. L. 104–106, 
DOD Authorization Act, Section 733 for 
the Coast Guard and are exempt from 
the requirements of (FAR) 48 CFR part 
5. 

[64 FR 2436, Jan. 14, 1999]

PART 1206—COMPETITION 
REQUIREMENTS

Subpart 1206.5—Competition Advocates

Sec.
1206.501 Requirement.

Subpart 1206.90—Competition Require-
ments for Personal Services Con-
tracting

1206.9000 Applicability. (USCG)

AUTHORITY: 5 U.S.C. 301; 41 U.S.C. 418(b); 48 
CFR 3.1.

Subpart 1206.5—Competition 
Advocates

1206.501 Requirement. 

The DOT Senior Competition Advo-
cate (SCA) is located in the Office of 
the Assistant Secretary for Adminis-
tration. Correspondence may be sent 
directly to M–60. 

[59 FR 40274, Aug. 8, 1994]
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Subpart 1206.90—Competition Re-
quirements for Personal Serv-
ices Contracting

1206.9000 Applicability. (USCG) 

Contracts awarded by the U.S. Coast 
Guard using the procedures in (TAR) 48 
CFR 1237.104–91 are expressly author-
ized under section 1091 of Title 10 
U.S.C. as amended by Pub. L. 104–106, 
DOD Authorization Act, section 733 for 
the Coast Guard and are exempt from 
the competition requirements of (FAR) 
48 CFR part 6. 

[64 FR 2436, Jan. 14, 1999]

PART 1207—ACQUISITION 
PLANNING

Subpart 1207.3—Contractor Versus 
Government Performance

Sec.
1207.302 General. 
1207.307 Appeals.

AUTHORITY: 5 U.S.C. 301; 41 U.S.C. 418(b); 48 
CFR 3.1.

Subpart 1207.3—Contractor Versus 
Government Performance

1207.302 General. 

Procedures for DOT’s implementa-
tion of OMB Circular A–76, Perform-
ance of Commercial Activities, and 
(FAR) 48 CFR 7.3 are found in DOT 
Order 4400.2 series, Performance of 
Commercial Activities. 

[59 FR 40275, Aug. 8, 1994]

1207.307 Appeals. 

DOT appeal procedures for informal 
administrative review of initial cost-
comparison results are contained in 
DOT Order 4400.2 series. 

[59 FR 40275, Aug. 8, 1994]

PART 1209—CONTRACTOR 
QUALIFICATIONS

Subpart 1209.4—Debarment, Suspension, 
and Ineligibility

Sec.
1209.408–70 Denial of funds.

Subpart 1209.5—Organizational Conflicts of 
Interest

1209.507 Solicitation provisions.

AUTHORITY: 5 U.S.C. 301; 41 U.S.C. 418(b); 48 
CFR 3.1.

SOURCE: 59 FR 40275, Aug. 8, 1994, unless 
otherwise noted.

Subpart 1209.4—Debarment, 
Suspension, and Ineligibility

1209.408–70 Denial of funds. 

(a) In accordance with Section 558 of 
the National Defense Authorization 
Act for Fiscal Year 1995 (Pub. L. 103–
337) and Section 206 of the Coast Guard 
Authorization Act of 1996 (Pub. L. 104–
324), no funds available under appro-
priations acts for any fiscal year for 
DOT may (with respect to recruiting) 
be provided by contract to any institu-
tion of higher education that has a pol-
icy or practice, regardless of when im-
plemented, that either prohibits or in 
effect prevents the Secretary of De-
fense from obtaining for military re-
cruiting purposes: 

(1) Entry to campuses or access to 
students on campuses; or 

(2) Access to directory information 
on students. 

(b) Directory information means the 
student’s name, address, telephone list-
ing, date and place of birth, level of 
education, academic major, degrees re-
ceived, and the most recent edu-
cational institution in which the stu-
dent was enrolled. 

(c) Students referred to in paragraph 
(a)(1) of this section are individuals 
who are 17 years of age or older and are 
enrolled at a covered school. 

(d) Covered school means an institu-
tion of higher education, or a subele-
ment of an institution of higher edu-
cation. 

[62 FR 67751, Dec. 30, 1997]

Subpart 1209.5—Organizational 
Conflicts of Interest

1209.507 Solicitation provisions. 

The contracting officer may insert 
the provision at (TAR) 48 CFR 1252.209–
70, ‘‘Disclosure of Conflicts of Interest’’ 
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in all solicitations for negotiated ac-
quisitions, when simplified acquisi-
tions procedures in (FAR) 48 CFR Part 
13, are not used and when the con-
tracting officer believes the conditions 
enumerated in (FAR) 48 CFR 9.507–2 
warrant inclusion. 

[61 FR 50249, Sept. 25, 1996]

PART 1210—MARKET RESEARCH 
[RESERVED]

PART 1211—DESCRIBING AGENCY 
NEEDS

Sec.

Subpart 1211.1—Selecting and Developing 
Requirements Documents

1211.104 Items peculiar to one manufac-
turer. 

1211.104–70 Offer evaluation and award, 
brand name or equal descriptions.

Subpart 1211.2—Using and Maintaining 
Requirements Documents

1211.204–70 Solicitation provisions and con-
tract clauses. 

1211.204–90 Solicitation provision and con-
tract clause (USCG).

Subpart 1211.6—Priorities and Allocations

1211.602 General.

AUTHORITY: 5 U.S.C. 301; 41 U.S.C. 418(b); 48 
CFR 3.1.

SOURCE: 61 FR 50249, Sept. 25, 1996, unless 
otherwise noted.

Subpart 1211.1—Selecting and 
Developing Requirements 
Documents

SOURCE: 62 FR 26420, May 14, 1997, unless 
otherwise noted.

1211.104 Items peculiar to one manu-
facturer.

1211.104–70 Offer evaluation and 
award, brand name or equal de-
scriptions. 

(a) An offer may not be rejected for 
failure of the offered product to equal a 
characteristic of a brand name product 
if it was not specified in the brand 
name or equal description. However, if 
it is clearly established that the un-

specified characteristic is essential to 
the intended end use, the solicitation 
may be defective and need to be 
amended or the requirement resolic-
ited. 

(b) The contracting officer shall in-
sert in the solicitation an entry sub-
stantially as follows for completion by 
the offeror in the item listing after 
each item or component part of an end 
item to which a brand name or equal 
purchase description applies:

Offering on:

llllllllllllllllllllllll

Manufacturer’s Name:

llllllllllllllllllllllll

Brand:

llllllllllllllllllllllll

No:

llllllllllllllllllllllll

(c) Except when bid samples are re-
quested for brand name or equal pro-
curements, the following note shall be 
inserted in the item listing after each 
brand name or equal item (or compo-
nent part), or at the bottom of each 
page, listing several such items, or in a 
manner that may otherwise direct the 
offeror’s attention to this note:

Offerors offering other than brand name 
items identified herein should furnish with 
their offers adequate information to ensure 
that a determination can be made as to the 
equality of the product(s) offered (see the 
provision at (TAR) 48 CFR 1252.211–70, Brand 
Name or Equal).

Subpart 1211.2—Using and Main-
taining Requirements Docu-
ments

1211.204–70 Solicitation provisions 
and contract clauses. 

(a) The contracting officer shall in-
sert the provision at (TAR) 48 CFR 
1252.211–70, Brand Name or Equal, in so-
licitations using a brand name or equal 
purchase description whenever prac-
ticable. 

(b) The contracting officer shall in-
sert the clause at (TAR) 48 CFR 
1252.211.71, Index for Specifications, 
when an index or table of contents may 
be furnished with the specification. 

[62 FR 26420, May 14, 1997]
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1211.204–90 Solicitation provision and 
contract clause. (USCG) 

(a) The contracting officer shall in-
sert the USCG clause at (TAR) 48 CFR 
1252.211–90, Bar Coding Requirement, 
(also see (TAR) 48 CFR 1213.507–90(a)) 
when the bar coding of supplies is nec-
essary. 

(b) See (TAR) 48 CFR 1213.507–90 for a 
provision which is required when the 
USCG clause at (TAR) 48 CFR 1252.211–
90, Bar Coding Requirement, is used 
with simplified acquisition procedures. 

[64 FR 2437, Jan. 14, 1999]

Subpart 1211.6—Priorities and 
Allocations

1211.602 General. 

(c) The USCG is the only DOT OA 
delegated authority under the Defense 
Priorities and Allocations System 
(DPAS) regulation (15 CFR 700) to as-
sign priority ratings on contracts and 
orders placed with contractors to ac-
quire products, materials, and services 
in support of USCG certified national 
defense related programs.

PART 1212—ACQUISITION OF 
COMMERCIAL ITEMS [RESERVED]

PART 1213—SMALL PURCHASE AND 
OTHER SIMPLIFIED PURCHASE 
PROCEDURES

Subpart 1213.1—General

Sec.
1213.106 Soliciting competition, evaluation 

of quotations or offers, award and docu-
mentation. 

1213.106–190 Soliciting competition. (USCG)

Subpart 1213.3—Simplified Acquisition 
Methods

1213.302 Purchase orders. 
1213.302–590 Clauses. (USCG)

Subpart 1213.5—Purchase Orders

1213.507–90 Clauses. (USCG)

Subpart 1213.71—Department of Transpor-
tation Procedures for Acquiring Train-
ing Services

1213.7100 Applicability. 

1213.7101 Solicitation provision and con-
tract clause.

AUTHORITY: 5 U.S.C. 301; 41 U.S.C. 418(b); 48 
CFR 3.1.

Subpart 1213.1—Procedures

SOURCE: 64 FR 2437, Jan. 14, 1999, unless 
otherwise noted.

1213.106 Soliciting competition, eval-
uation of quotations or offers, 
award and documentation.

1213.106–190 Soliciting competition. 
(USCG) 

The contracting officer shall insert 
the USCG provision at (TAR) 48 CFR 
1252.213–90, Evaluation Factor for Coast 
Guard Performance of Bar Coding Re-
quirement, in requests for quotations 
when the USCG clause at (TAR) 48 CFR 
1252.211–90, Bar Coding Requirement, is 
used with simplified acquisition proce-
dures.

Subpart 1213.3—Simplified 
Acquisition Methods

SOURCE: 64 FR 2437, Jan. 14, 1999, unless 
otherwise noted.

1213.302 Purchase orders.

1213.302–590 Clauses. (USCG) 

The contracting officer shall insert 
the USCG clause at (TAR) 48 CFR 
1252.211–90, Bar Coding Requirement, in 
requests for quotations and purchase 
orders issued by the Inventory Control 
Points when bar coding of supplies is 
necessary.

Subpart 1213.5—Purchase Orders

1213.507–90 Clauses. (USCG) 

The contracting officer shall insert 
the USCG clause at (TAR) 48 CFR 
1252.211–90, Bar Coding Requirement, in 
requests for quotations and purchase 
orders issued by the Inventory Control 
Points when bar coding of supplies is 
necessary. 

[59 FR 40276, Aug. 8, 1994, as amended at 61 
FR 50249, Sept. 25, 1996]
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Subpart 1213.71—Department of 
Transportation Procedures for 
Acquiring Training Services

SOURCE: 61 FR 391, Jan. 5, 1996, unless oth-
erwise noted.

1213.7100 Applicability. 
(a) DOT policy at (TAR) 48 CFR 

1237.7000 also applies to the Standard 
Form (SF) 182, Request, Authorization, 
Agreement and Certification of Train-
ing, which may be used to acquire 
training services; however, the policy 
does not apply to training services ac-
quired by the Government purchase/
credit card. The Government purchase/
credit card can only be used to acquire 
training services valued at $2,500 or 
less. 

(b) As reflected in (TAR) 48 CFR 
1237.7002, this policy does not apply to 
training attended by DOT employees 
which is scheduled and conducted by 
Government sources of supply, edu-
cational institutions, or private enti-
ties where DOT does not control or 
sponsor the training. Examples of when 
the policy does and does not apply in-
clude: 

(1) When SF 182s are issued for three 
DOT employees to attend a one week 
course at a university or other private 
entity, the policy does not apply. DOT 
does not control this course because 
the university or private entity has a 
contract in place with the training pro-
vider and DOT is placing an order 
under an existing contract; and 

(2) When DOT awards a contract to a 
university or other private entity to 
provide training for DOT and/or other 
Government personnel, the policy ap-
plies. DOT controls this course; there-
fore, no soliciting or advertising of pri-
vate, non-Government training while 
conducting the contracted-for training 
is permitted.

1213.7101 Solicitation provision and 
contract clause. 

(a) Contracting officers shall insert 
the provision at (TAR) 48 CFR 1252.237–
71, Certification of Data, in all solicita-
tions and requests for quotations, and 
the clause at (TAR) 48 CFR 1252.237–72, 
Prohibition on Advertising, in solicita-
tions, requests for quotations, and all 

contracts (e.g., purchase orders, SF 
182s) for training services when the 
content and/or presentation of the 
training is controlled by DOT. 

(b) Contracting officers shall incor-
porate the successful offeror’s certified 
data into any resultant contract(s). 
Certified data may be incorporated by 
reference, if the contracting officer de-
termines it contains sufficient descrip-
tive information (i.e., dated material 
such as résumés, company and/or per-
sonnel qualifications) to reliably de-
scribe the certified data submitted.

PART 1214—SEALED BIDDING

Subpart 1214.2—Solicitation of Bids

Sec.
1214.205 Solicitation mailing lists. 
1214.205–1 Establishment of lists.

Subpart 1214.3—Submission of Bids

1214.302 Bid submission.

AUTHORITY: 5 U.S.C. 301; 41 U.S.C. 418(b); 48 
CFR 3.1.

SOURCE: 59 FR 40276, Aug. 8, 1994, unless 
otherwise noted.

Subpart 1214.2—Solicitation of 
Bids

1214.205 Solicitation mailing lists.

1214.205–1 Establishment of lists. 

(b) The issuance of a solicitation 
within a reasonable time (i.e., nor-
mally 45 days) after receipt of a SF 129, 
Solicitation Mailing List Application, 
constitutes the notification required 
under (FAR) 48 CFR 14.205–1. If a solici-
tation is not anticipated for release 
within a reasonable time after receipt 
of the SF 129 or if an applicant does not 
meet the criteria for placement on the 
list, the contracting officer shall pro-
vide a written notification of accept-
ance or non-acceptance to the appli-
cant within 45 days of application re-
ceipt. 

(d) Requests for supplemental infor-
mation shall normally be attached to 
the SF 129 and forwarded to potential 
suppliers for completion.
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Subpart 1214.3—Submission of 
Bids

1214.302 Bid submission. 
(b) Contracting officers may permit 

telegraphic bids to be communicated 
by means of a telephone call from the 
telegraph office to the designated of-
fice provided that procedures and con-
trols have been established by the 
COCO for receiving and safeguarding 
these incoming bids.

PART 1215—CONTRACTING BY 
NEGOTIATION

Subpart 1215.2—Solicitation and Receipt of 
Proposals and Information

Sec.
1215.204 Contract format. 
1215.204–3 Contract clauses. 
1215.207–70 Handling proposals and informa-

tion.

Subpart 1215.4—Contract Pricing

1215.404 Proposal analysis. 
1215.404–470 Payment of profit or fee.

Subpart 1215.6—Unsolicited Proposals

1215.602 Policy. 
1215.603 General. 
1215.604 Agency points of contact. 
1215.606 Agency procedures. 
1215.606–2 Evaluation.

AUTHORITY: 5 U.S.C. 301; 41 U.S.C. 418 (b); 48 
CFR 3.1.

SOURCE: 64 FR 2437, Jan. 14, 1999, unless 
otherwise noted.

Subpart 1215.2—Solicitation and 
Receipt of Proposals and In-
formation

1215.204 Contract format.

1215.204–3 Contract clauses. 
The contracting officer shall insert 

clause (TAR) 48 CFR 1252.215–70, Key 
Personnel and/or Facilities, in solicita-
tions and contracts when the selection 
for award is substantially based on the 
offeror’s possession of special capabili-
ties regarding personnel and/or facili-
ties.

1215.207–70 Handling proposals and 
information. 

(a) Offerors’ proposals and informa-
tion received in response to a request 
for information shall be marked as re-
quired by TAM 1203.104–5, as applicable. 

(b) Proposals may be released outside 
the Government if it is necessary to re-
ceive the most competent technical 
and/or management evaluation avail-
able.

Subpart 1215.4—Contract Pricing

1215.404 Proposal analysis.

1215.404–470 Payment of profit or fee. 

The contracting officer shall not pay 
profit or fee on undefinitized contracts 
or undefinitized contract modifica-
tions. Any profit or fee earned shall be 
paid after the contract or modification 
is definitized.

Subpart 1215.6—Unsolicited 
Proposals

1215.602 Policy. 

It is the policy of the Department of 
Transportation (DOT) to encourage the 
submission of new and innovative ideas 
which will support DOT’s mission. 
Through the various Operating Admin-
istrations (OA), DOT is responsible for 
transportation safety improvements 
and endorsement, international trans-
portation agreements and the con-
tinuity of transportation services in 
the public interest.

1215.603 General. 

DOT will accept for review and con-
sideration, unsolicited proposals from 
any entity. However, DOT will not pay 
any costs associated with the prepara-
tion of these proposals. Proposals 
which do not meet the definition and 
applicable content and marking re-
quirements of (FAR) 48 CFR 15.6 will 
not be considered under any cir-
cumstances and will be returned to the 
submitter.
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1215.604 Agency points of contact. 
(a) The DOT does not have a central-

ized location to receive unsolicited pro-
posals. The effort submitted in the pro-
posal determines which DOT OA should 
receive and evaluate the proposal. 

(b) Proposers should submit pro-
posals to the cognizant OA contracting 
office for appropriate handling. Spe-
cific information concerning each DOT 
OA and the type of commodities which 
they normally procure are available on 
the worldwide web at http://
www.dot.gov. Proposers are urged to 
contact these contracting/procurement 
offices prior to submitting a proposal 
to ensure that the proposal is being 
submitted to the appropriate con-
tracting office for action. This action 
will serve to reduce paperwork and 
time for the Government and the pro-
poser.

1215.606 Agency procedures. 
(a) The OA contracting office is des-

ignated as the point of contact for re-
ceipt of unsolicited proposals. Persons 
within DOT (e.g., technical personnel) 
who receive unsolicited proposals shall 
forward the document to their cog-
nizant contracting office. 

(b) Within ten working days after re-
ceipt of an unsolicited proposal, the 
contracting office shall review the pro-
posal and determine whether the pro-
posal meets the content and marking 
requirements of (FAR) 48 CFR 15.6. If 
the proposal does not meet these re-
quirements, it shall be returned to the 
submitter giving the reasons for non-
compliance.

1215.606–2 Evaluation. 
(a) If the proposal is in compliance, 

the contracting office shall acknowl-
edge receipt of the proposal to the pro-
poser and give the date the proposal 
evaluation is expected to be completed. 
The proposal shall be marked as re-
quired by (FAR) 48 CFR 15.609 and for-
warded to the appropriate technical of-
fice for evaluation. The evaluating of-
fice shall be given reasonable time to 
complete the evaluation. However, in 
no event should an evaluation take 
more than sixty calendar days after re-
ceipt of the proposal except under ex-
tenuating circumstances. Contracting 
offices shall establish a system to en-

sure that this timeframe is met. If the 
date can not be met, the proposer shall 
be advised accordingly and be given a 
revised evaluation completion date. 

(b) The evaluating office shall nei-
ther reproduce nor disseminate the 
proposal to other offices without the 
consent of the contracting office from 
which the proposal was received for 
evaluation. If additional information 
from the proposer is required by the 
evaluating office, the evaluator shall 
convey this request to the contracting 
office in lieu of the proposer. The eval-
uator shall not communicate directly 
with the originator of the proposal. 

(c) If the evaluator recommends ac-
ceptance of the proposal, the cognizant 
contracting officer shall ensure compli-
ance with all of the requirements of 
(FAR) 48 CFR 15.607.

PART 1216—TYPES OF CONTRACTS

Subpart 1216.2—Fixed-Price Contracts

Sec.
1216.203 Fixed-price contracts with eco-

nomic price adjustment. 
1216.203–4 Contract clauses. 
1216.203–470 Solicitation provision.

Subpart 1216.4—Incentive Contracts

1216.406 Contract clauses.

Subpart 1216.5—Indefinite-Delivery 
Contracts

1216.505 Ordering.

Subpart 1216.6—Time-and-Materials, 
Labor-Hour, and Letter Contracts

1216.603 Letter contracts. 
1216.603–4 Contract clauses.

AUTHORITY: 5 U.S.C. 301; 41 U.S.C. 418(b); 48 
CFR 3.1.

SOURCE: 59 FR 40277, Aug. 8, 1994, unless 
otherwise noted.

Subpart 1216.2—Fixed-Price 
Contracts

1216.203 Fixed-price contracts with 
economic price adjustment.

1216.203–4 Contract clauses.

1216.203–470 Solicitation provision. 
The contracting officer shall insert 

the provision at (TAR) 48 CFR 1252.216–
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70, Evaluation of Offers Subject to an 
Economic Price Adjustment Clause, in 
solicitations containing an economic 
price adjustment clause.

Subpart 1216.4—Incentive 
Contracts

1216.406 Contract clauses. 

(e)(1)(i) The contracting officer shall 
insert the clause at (TAR) 48 CFR 
1252.216–71, Determination of Award 
Fee, in all cost-plus-award-fee solicita-
tions and contracts. 

(ii) The contracting officer shall in-
sert the clause at (TAR) 48 CFR 
1252.216–72, Performance Evaluation 
Plan, in all cost-plus-award-fee solici-
tations and contracts. 

(iii) The contracting officer shall in-
sert the clause at (TAR) 48 CFR 
1252.216–73, Distribution of Award Fee, 
in all cost-plus-award-fee solicitations 
and contracts. 

[59 FR 40277, Aug. 8, 1994. Redesignated and 
amended at 62 FR 67751, Dec. 30, 1997]

Subpart 1216.5—Indefinite-
Delivery Contracts

1216.505 Ordering. 

(b)(4) Unless otherwise provided in 
OA procedures, the OA Competition 
Advocate is designated as the OA Task 
and Delivery Order Ombudsman. 

(i) If any corrective action is needed 
after reviewing complaints from con-
tractors on task and delivery order 
contracts, the OA Ombudsman shall 
provide a written determination of 
such action to the contracting officer. 

(ii) Issues that cannot be resolved 
within the OA, are to be forwarded to 
the DOT Task and Delivery Order Om-
budsman for review and resolution. 

[61 FR 50249, Sept. 25, 1996]

Subpart 1216.6—Time-and-Mate-
rials, Labor-Hour, and Letter 
Contracts

1216.603 Letter contracts.

1216.603–4 Contract clause. 

The contracting officer shall insert 
the clause at (TAR) 48 CFR 1252.216–74, 

Settlement of Letter Contract, in all 
definitized letter contracts.

PART 1217—SPECIAL 
CONTRACTING METHODS

Subpart 1217.70—Fixed Price Contracts for 
Vessel Repair, Alteration or Conversion

Sec.
1217.7000 Clauses.

Subpart 1217.71—Energy Savings 
Performance Contracts

1217.7100 Policy.

AUTHORITY: 5 U.S.C. 301; 41 U.S.C. 418(b); 48 
CFR 3.1.

SOURCE: 59 FR 40277, Aug. 8, 1994, unless 
otherwise noted.

Subpart 1217.70—Fixed Price Con-
tracts for Vessel Repair, Alter-
ation or Conversion

1217.7000 Clauses. 

The following clauses are to be used 
in specific solicitations and contracts: 

(a) The clauses set forth in (TAR) 48 
CFR 1252.217–71 through (TAR) 48 CFR 
1252.217–74 and (TAR) 48 CFR 1252.217–76 
through (TAR) 48 CFR 1252.217–80 shall 
be included and clause (TAR) 48 CFR 
1252.217–75 may be included in sealed 
bid fixed-price solicitations and con-
tracts for vessel repair, alteration, or 
conversion which are to be performed 
within the United States, its posses-
sions, or Puerto Rico. 

(b) Unless inappropriate, the clauses 
set forth in (TAR) 48 CFR 1252.217–71 
through (TAR) 48 CFR 1252.217–74 and 
(TAR) 48 CFR 1252.217–76 through 
(TAR) 48 CFR 1252.217–80 should be in-
cluded and (TAR) 48 CFR 1252.217–75 
may be included in negotiated solicita-
tions and contracts to be performed 
outside the United States. 

(c) The clause at (TAR) 48 CFR 
1252.217–81, Guarantee, shall be used 
where general guarantee provisions are 
deemed desirable by the contracting of-
ficer. 

(1) When inspection and acceptance 
tests will afford full protection to the 
Government in ascertaining conform-
ance to specifications and the absence 
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of defects and deficiencies, no guar-
antee clause for that purpose shall be 
included in the contract. 

(2) The customary guarantee period, 
to be inserted in the first sentence of 
the clause at (TAR) 48 CFR 1252.217–81, 
Guarantee, is 60 days. However, in cer-
tain instances, the contracting officer 
may desire to include a clause in a con-
tract for a guarantee period of more 
than 60 days. In such instances: 

(i) Where, after full inquiry, it has 
been determined that such longer guar-
antee period will not involve increased 
costs, a longer guarantee period may 
be substituted by the contracting offi-
cer for the usual 60 days; or 

(ii) Where the full inquiry discloses 
that such longer guarantee period will 
involve, or is reasonably expected to 
involve, increased costs, such facts and 
the reasons for the need for such longer 
period shall be set forth in letter form 
to the COCO, requesting approval for 
use of guarantee period in excess of 60 
days. Upon approval, the longer period 
may be inserted by the contracting of-
ficer in the first sentence of the clause 
at (TAR) 48 CFR 1252.217–81, Guarantee.

Subpart 1217.71—Energy Savings 
Performance Contracts

1217.7100 Policy. 
Federal agencies may enter into 

multi-year contracts for a period of up 
to 25 years under Title VIII of the Na-
tional Energy Conservation Policy Act, 
42 U.S.C. 8287, as amended. Energy sav-
ings performance arrangements are ap-
propriate where a contractor makes 
improvements and/or operating 
changes to Federally-owned buildings 
and facilities to improve energy effi-
ciency, at no cost to the Federal Gov-
ernment in exchange for a share of en-

ergy savings directly resulting from 
the changes. Proposed actions under 
this section shall be coordinated with 
M–60.

PART 1219—SMALL BUSINESS 
PROGRAMS

Subpart 1219.2—Policies

Sec.
1219.201 General policy.

Subpart 1219.7—Subcontracting With Small 
Business, Small Disadvantaged Busi-
ness and Women-Owned Small Busi-
ness Concerns

1219.708 Solicitation provisions and con-
tract clauses. 

1219.708–70 DOT solicitation and contract 
clause.

Subpart 1219.10—Small Business 
Competitiveness Demonstration Program

1219.1005 Applicability. 
1219.1006 Procedures.

APPENDIX A TO SUBPART 1219.10

AUTHORITY: 5 U.S.C. 301; 41 U.S.C. 418(b); 48 
CFR 3.1.

SOURCE: 59 FR 40278, Aug. 8, 1994, unless 
otherwise noted.

Subpart 1219.2—Policies

1219.201 General policy. 

(c) The Director, Office of Small and 
Disadvantaged Business Utilization (S–
40), is responsible for the implementa-
tion and execution of the small and 
small disadvantaged business programs 
required by sections 8 and 15 of the 
Small Business Act. 

[59 FR 40278, Aug. 8, 1994, as amended at 61 
FR 50249, Sept. 25, 1996]
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Subpart 1219.7—Subcontracting 
With Small Business, Small Dis-
advantaged Business and 
Women-Owned Small Busi-
ness Concerns

1219.708 Solicitation provisions and 
contract clauses.

1219.708–70 DOT solicitation and con-
tract clause. 

The contracting officer shall insert 
the clause at 1252.219–70, Small Busi-
ness and Small Disadvantaged Business 
Subcontracting Reporting, in solicita-
tions and contracts containing the 
clause at (FAR) 48 CFR 52.219–9.

Subpart 1219.10—Small Business 
Competitiveness Demonstra-
tion Program

1219.1005 Applicability. 
(b) Targeted industry categories. DOT’s 

targeted industry categories are shown 
in appendix A.

1219.1006 Procedures. 
(c) Emerging small business set-aside. 

The Office of Federal Procurement Pol-
icy published a notice in the FEDERAL 
REGISTER, dated September 13, 1991, 
that increased the emerging small 
business reserve amount for Architect-
Engineer (A–E) services from $25,000 to 
$50,000. Therefore, A–E services below 
$50,000 are reserved for emerging small 
businesses, if the conditions of (FAR) 
48 CFR 19.1006(c)(1) are met.

APPENDIX A TO SUBPART 1219.10 OF 
PART 1219

Targeted industry categories 1
FPDS product 

and service 
code 

(1) Engineering Development ...................... AT94
(2) Systems Engineering Services (Only) .... R414
(3) Radio/TV Communication Equipment 

(except airborne).
5820

(4) Maintenance, Repair, and Rebuilding of 
engines, turbines, components and weap-
ons equipment.

J028/J010

(5) ADP Central Processing Units: 
Analog ....................................................... 7020
Digital ........................................................ 7021
Hybrid ........................................................ 7022

(6) ADP Support Equipment ........................ 7035
(7) ADP Components ................................... 7050

Targeted industry categories 1
FPDS product 

and service 
code 

(8) ADP Development Services and ADP 
Teleprocessing and Timesharing Services.

D302/D305

(9) Gas Turbines and Jet Engines, Aircraft; 
and Components.

2840

(10) Radar Equipment (except airborne) 
and Navigation and Navigational Aids 
(basic research).

5840/AT31 

1 The industry categories were derived from Federal Pro-
curement Data System Product and Service Codes Manual. 

[59 FR 40278, Aug. 8, 1994. Redesignated and 
amended at 61 FR 50250, Sept. 25, 1996]

PART 1220—LABOR SURPLUS AREA 
CONTRACTING

Subpart 1220.90—Local Hire

Sec.
1220.9000 Policy. (USCG) 
1220.9001 Solicitation provision and con-

tract clause. (USCG)

AUTHORITY: 5 U.S.C. 301; 41 U.S.C. 418(b); 48 
CFR 3.1.

Subpart 1220.90—Local Hire

1220.9000 Policy. (USCG) 

Pub. L. 101–225, Coast Guard Author-
ization Act of 1989, Section 206, added 
Section 666 to Title 14 of the United 
States Code, which requires the U.S. 
Coast Guard to include a provision for 
local hire in each contract for con-
struction or services to be performed in 
whole or in part in a State that has an 
unemployment rate in excess of the na-
tional average rate of unemployment 
(as determined by the Secretary of 
Labor). The Secretary of Transpor-
tation may waive this requirement in 
the interest of national security or eco-
nomic efficiency. 

[59 FR 40278, Aug. 8, 1994]

1220.9001 Solicitation provision and 
contract clause. (USCG) 

The contracting officer shall insert 
the USCG clause at (TAR) 48 CFR 
1252.220–90, Local Hire Provision, in all 
solicitations and contracts as required 
by (TAR) 48 CFR 1220.9000. 

[59 FR 40278, Aug. 8, 1994]
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PART 1222—APPLICATION OF 
LABOR LAWS TO GOVERNMENT 
ACQUISITIONS

Subpart 1222.1—Basic Labor Policies

Sec.
1222.101 Labor relations. 
1222.101–70 Admittance of union representa-

tives to DOT installations. 
1222.101–71 Contract clauses.

Subpart 1222.4—Labor Standards for 
Contracts Involving Construction

1222.406 Administration and enforcement. 
1222.406–9 Withholding from or suspension 

of contract payments.

AUTHORITY: 5 U.S.C. 301; 41 U.S.C. 418(b); 48 
CFR 3.1.

SOURCE: 59 FR 40279, Aug. 8, 1994, unless 
otherwise noted.

Subpart 1222.1—Basic Labor 
Policies

1222.101 Labor relations.

1222.101–70 Admittance of union rep-
resentatives to DOT installations. 

(a) It is the policy of DOT to admit 
labor union representatives of con-
tractor employees to DOT installations 
to visit work sites and transact labor 
union business with contractors, their 
employees, or union stewards pursuant 
to existing union collective bargaining 
agreements. Their presence shall not 
interfere with the contractor’s work 
progress under a DOT contract nor vio-
late the safety or security regulations 
that may be applicable to persons vis-
iting the installation. The union rep-
resentatives will not be permitted to 
conduct meetings, collect union dues, 
or make speeches concerning union 
matters while visiting a work site. 

(b) Whenever a union representative 
is denied entry to a work site, the per-
son denying entry shall make a written 
report to the DOT labor coordinator 
(i.e., Director, Office of Economics (P–
35), Office of the Secretary) or OA labor 
advisor, if any, within two working 
days after the request for entry is de-
nied. The report shall include the rea-
son(s) for the denial, the name of the 
representative denied entry, the union 
affiliation and number, and the name 

and title of the person that denied the 
entry.

1222.101–71 Contract clauses. 

(a) The contracting officer, may, 
when applicable, insert the clause at 
(TAR) 48 CFR 1252.222–70, Strikes or 
Picketing Affecting Timely Comple-
tion of the Contract Work, in solicita-
tions and contracts. 

(b) The contracting officer may, 
when applicable, insert the clause at 
(TAR) 48 CFR 1252.222–71, Strikes or 
Picketing Affecting Access to a DOT 
Facility, in solicitations and contracts.

Subpart 1222.4—Labor Standards 
for Contracts Involving Con-
struction

1222.406 Administration and enforce-
ment.

1222.406–9 Withholding from or sus-
pension of contract payments. 

(c) Disposition of contract payments 
withheld or suspended. (1) Forwarding 
wage underpayments to the Comptroller 
General. The contracting officer shall 
ensure that a completed Form DOT F 
4220.7, Employee Claim for Wage Res-
titution, is obtained from each em-
ployee claiming restitution under the 
contract. The Comptroller General 
(Claims Division) must receive this 
form with a completed SF 1093, Sched-
ule of Withholding Under the Davis-
Bacon Act and/or the Contract Work 
Hours and Safety Standards Act, before 
payment can be made to the employee.

PART 1223—ENVIRONMENT, CON-
SERVATION, OCCUPATIONAL 
SAFETY, AND DRUG-FREE WORK-
PLACE

Subpart 1223.3—Hazardous Material 
Identification and Material Safety Data

Sec.
1223.303 Contract clause.

Subpart 1223.70—Safety Requirements for 
Selected DOT Contracts

1223.7000 Contract clauses.

AUTHORITY: 5 U.S.C. 301; 41 U.S.C. 418(b); 48 
CFR 3.1.

VerDate 0ct<31>2002 14:17 Nov 14, 2002 Jkt 197197 PO 00000 Frm 00543 Fmt 8010 Sfmt 8010 Y:\SGML\197197T.XXX 197197T



544

48 CFR Ch. 12 (10–1–02 Edition)1223.303

Subpart 1223.3—Hazardous Mate-
rial Identification and Material 
Safety Data

1223.303 Contract clause. 
The contracting officer shall insert 

the clause at (TAR) 48 CFR 1252.223–70, 
Removal or Disposal of Hazardous Sub-
stances—Applicable Licenses and Per-
mits, in solicitations and contracts in-
volving the removal or disposal of haz-
ardous waste material. 

[59 FR 40279, Aug. 8, 1994]

Subpart 1223.70—Safety Require-
ments for Selected DOT Con-
tracts

1223.7000 Contract clauses. 
(a) Where all or part of a contract 

will be performed on Government-
owned or leased property, the con-
tracting officer shall insert the clause 
at (TAR) 48 CFR 1252.223–71, Accident 
and Fire Reporting. 

(b) For all solicitations and contracts 
under which human test subjects will 
be utilized, the contracting officer 
shall insert the clause at (TAR) 48 CFR 
1252.223–72, Protection of Human Sub-
jects. Copies of NHTSA Orders 700–1, 
700–3 and 700–4 may be obtained in writ-
ing from NHTSA, Office of Administra-
tive Operations, Distribution Services, 
NAD–51, 400 Seventh Street SW., Wash-
ington, DC 20590. 

[59 FR 40279, Aug. 8, 1994]

PART 1224—PROTECTION OF PRI-
VACY AND FREEDOM OF INFOR-
MATION

Subpart 1224.1—Protection of Individual 
Privacy

Sec.
1224.102–70 Applicability. 
1224.103 Procedures.

Subpart 1224.2—Freedom of Information 
Act

1224.203 Policy.

AUTHORITY: 5 U.S.C. 301; 41 U.S.C. 418(b); 48 
CFR 3.1.

SOURCE: 59 FR 40279, Aug. 8, 1994, unless 
otherwise noted.

Subpart 1224.1—Protection of 
Individual Privacy

1224.102–70 Applicability. 
(a) Illustrations of systems of records 

to which the Privacy Act applies and 
which shall not be released irrespective 
of whether the Government or a con-
tractor acting on behalf of the Govern-
ment is maintaining the records in-
clude the following: 

(1) Personnel, payroll and back-
ground records personal to any officer 
or employee of DOT, or other person, 
including his or her residential address; 

(2) Medical histories and medical 
records concerning individuals, includ-
ing applicants for licenses; and 

(3) Any other detailed record con-
taining information identifiable with a 
particular person. 

(b) Illustrations of systems of records 
to which the Privacy Act does not 
apply include: 

(1) Records that are maintained by a 
contractor on individuals employed by 
the contractor in the process of pro-
viding goods and services to the Fed-
eral government; and 

(2) The records generated, when con-
tracting with an educational institu-
tion, on contract students pursuant to 
their attendance (e.g., admission 
forms, grade reports), provided that 
they are similar to those maintained 
under contracts with educational insti-
tutions to provide training, generated 
on students working under the con-
tract relative to their attendance (e.g., 
admission forms, grade reports), simi-
lar to those maintained on other stu-
dents and are commingled with records 
of other students.

1224.103 Procedures. 
DOT’s rules and regulations imple-

menting the Privacy Act of 1974 are lo-
cated at 49 CFR part 10. 

[61 FR 50250, Sept. 25, 1996]

Subpart 1224.2—Freedom of 
Information Act

1224.203 Policy. 
DOT rules and regulations imple-

menting the Freedom of Information 
Act (FOIA) and the names and address-
es of the OA FOIA offices are located in 
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49 CFR part 7. Specific contract award 
information shall be requested from 
the FOIA office of the OA making the 
contract award. 

[59 FR 40279, Aug. 8, 1994. Redesignated at 62 
FR 67751, Dec. 30, 1997]

PART 1225 [RESERVED]

PART 1227—PATENTS, DATA, AND 
COPYRIGHTS

Sec.

Subpart 1227.3—Patent Rights Under 
Government Contracts

1227.305 Administration of patent rights 
clauses. 

1227.305–4 Conveyance of invention rights 
acquired by the Government.

AUTHORITY: 5 U.S.C. 301; 41 U.S.C. 418(b); 48 
CFR 3.1.

Subpart 1227.3—Patent Rights 
Under Government Contracts

1227.305 Administration of patent 
rights clauses.

1227.305–4 Conveyance of invention 
rights acquired by the Government. 

The contracting officer shall ensure 
that solicitations and contracts which 
include a patent rights clause include a 
means for the contractor to report in-
ventions made in the course of con-
tract performance and at contract 
completion. This requirement may be 
fulfilled by requiring the contractor to 
submit a DD Form 882, Report of In-
ventions and Subcontracts. 

[59 FR 40281, Aug. 8, 1994]

PART 1228—BONDS AND 
INSURANCE

Subpart 1228.1—Bonds

Sec.
1228.106 Administration. 
1228.106–1 Bonds and bond-related forms. 
1228.106–6 Furnishing of information. 
1228.106–70 Execution and administration of 

bonds. 
1228–106–490 Contract clause. (USCG)

Subpart 1228.3—Insurance

1228.306 Insurance under fixed-price con-
tracts. 

1228.306–70 Contracts for lease of aircraft.

AUTHORITY: 5 U.S.C. 301; 41 U.S.C. 418(b); 48 
CFR 3.1.

SOURCE: 59 FR 40281, Aug. 8, 1994, unless 
otherwise noted.

Subpart 1228.1—Bonds

1228.106 Administration.

1228.106–1 Bonds and bond-related 
forms. 

(c) SF 25, Performance Bond, pre-
scribed at (FAR) 48 CFR 28.106–1(c), 
must provide coverage for taxes im-
posed by the United States which are 
collected, deducted, or withheld from 
wages paid by the contractor. Forms 
other than the SF 25 (e.g., a commer-
cial form) shall not be used by contrac-
tors when a performance bond is re-
quired.

1228.106–6 Furnishing of information. 

(b) The contracting officer shall, 
upon request, furnish the name and ad-
dress of the prime contractor’s surety 
or sureties to employees, suppliers, and 
subcontractors having a contractual or 
employment relationship with prime 
contractors, subcontractors or sup-
pliers. When furnishing surety informa-
tion, the inquirer may also be informed 
that: 

(1) Persons believing that they have 
legal remedies under the Miller Act are 
cautioned to consult their own legal 
advisor regarding the proper steps to 
take to obtain remedies. 

(2) On construction contracts exceed-
ing $2,000, if the contracting officer is 
informed (through routine compliance 
checking, a complaint, or a request for 
information) that a laborer, mechanic, 
apprentice, trainee, watchman, or 
guard employed by the contractor or 
subcontractor at any tier may have 
been paid wages less than those re-
quired by the applicable labor stand-
ards provisions of the contract, the 
contracting officer shall promptly ini-
tiate an investigation in accordance 
with (FAR) 48 CFR subpart 22.4, irre-
spective of the employee’s rights under 
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the Miller Act. When an employee’s re-
quest for information is involved, the 
contracting officer shall inform the in-
quirer that such investigation will be 
made. Such investigation is required 
pursuant to the provisions of the 
Davis-Bacon Act, Contract Work Hours 
and Safety Standards Act, and 
Copeland (Anti-Kickback) Act for as-
suring proper payment to such employ-
ees. 

(c) When furnishing a copy of a pay-
ment bond and contract in accordance 
with (FAR) 48 CFR 28.106–6(c), the re-
quirement for a copy of the contract 
may be satisfied by furnishing a ma-
chine-duplicate copy of the contrac-
tor’s first pages which show the con-
tract number and date, the contrac-
tor’s name and signature, the con-
tracting officer’s signature, and the de-
scription of the contract work. The 
contracting officer furnishing the cop-
ies shall place the statement ‘‘Certified 
to be a true and correct copy’’ followed 
by his/her signature, title and name of 
the OA. The fee for furnishing the re-
quested certified copies shall be deter-
mined in accordance with the DOT 
Freedom of Information Act regula-
tion, 49 CFR part 7, ((TAR) 48 CFR 
1224.202).

1228.106–70 Execution and administra-
tion of bonds. 

(a) The surety shall be notified, as 
soon as feasible, of the contractor’s 
failure to perform in accordance with 
the terms of the contract. 

(b) When a partnership is a principal 
on a bond, the names of all the mem-
bers of the firm shall be listed in the 
bond following the name of the firm, 
and the phrase ‘‘a partnership com-
posed of.’’ If a principal is a corpora-
tion, the state of incorporation must 
also appear on the bond. 

(c) Performance or payment bond 
other than an annual bond shall not 
antedate the contract to which it per-
tains. 

(d) Bonds shall be filed with the 
original contract to which they apply, 
or all bonds shall be separately main-
tained and reviewed quarterly for va-
lidity. If separately maintained, each 
contract file shall cross-reference the 
applicable bonds.

1228.106–490 Contract clause. (USCG) 
The contracting officer shall insert 

the USCG clause at (TAR) 48 CFR 
1252.228–90, Notification of Miller Act 
Payment Bond Protection, in solicita-
tions and contracts, and shall require 
its first-tier subcontractors to insert 
the clause in all of their subcontracts, 
when payment bonds are required.

Subpart 1228.3—Insurance
1228.306 Insurance under fixed-price 

contracts.

1228.306–70 Contracts for lease of air-
craft. 

(a) The contracting officer shall in-
sert the clauses at (TAR) 48 CFR 
1252.228–70 through 1252.228–72, unless 
otherwise indicated by the specific in-
structions for their use, in any con-
tract for the lease of aircraft 
(including aircraft used in out-service 
flight training). 

(b) The contracting officer shall in-
sert the clause at (TAR) 48 CFR 
1252.228–70, Loss of or Damage to 
Leased Aircraft, in any contract for 
the lease of aircraft, except in the fol-
lowing circumstances: 

(1) When the hourly rental rate does 
not exceed $250 and the total rental 
cost for any single transaction is not in 
excess of $2,500; 

(2) When the cost of hull insurance 
does not exceed 10 percent of the con-
tract rate; or 

(3) When the lessor’s insurer does not 
grant a credit for uninsured hours, 
thereby preventing the lessor from 
granting the same to the Government. 

(c) The contracting officer shall in-
sert the clause at (TAR) 48 CFR 
1252.228–71, Fair Market Value of Air-
craft, when fair market value of the 
aircraft can be determined. 

(d) Section 504 of the Federal Avia-
tion Act of 1958, as amended, provides 
that no lessor of an aircraft under a 
bona fide lease of 30 days or more shall 
be liable by reason of his interest as 
lessor or title-holder of the aircraft for 
any injury to or death of persons, or 
damage to or loss of property, unless 
such aircraft is in the actual possession 
or control of such person at the time of 
such injury, death, damage or loss. On 
short-term or intermittent-use leases, 
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however, the owner may be liable for 
damage caused by operation of the air-
craft. It is usual for the aircraft owner 
to retain insurance covering this liabil-
ity during the term of such lease. Such 
insurance can, often for little or no in-
crease in premium, be made to cover 
the Government’s exposure to liability 
as well. In order to take advantage of 
this coverage, the Risks and Indem-
nities clause at (TAR) 48 CFR 1252.228–
72 prescribed in paragraph (d)(1) of this 
section shall be used. 

(1) The contracting officer shall in-
sert the clause at (TAR) 48 CFR 
1252.228–72, Risk and Indemnities, in 
any contract for out-service flight 
training or for the lease of aircraft 
when the Government will have exclu-
sive use of the aircraft for a period of 
less than thirty days. 

(2) Any contract for out-service flight 
training shall include a clause in the 
contract schedule stating substantially 
that the contractor’s personnel shall at 
all times during the course of the 
training be in command of the aircraft, 
and that at no time shall other per-
sonnel be permitted to take command 
of the aircraft.

PART 1231—CONTRACT COST 
PRINCIPLES AND PROCEDURES

Subpart 1231.2—Contracts With 
Commercial Organizations

Sec.
1231.205 Selected costs. 
1231.205–32 Precontract costs.

AUTHORITY: 5 U.S.C. 301; 41 U.S.C. 418(b); 48 
CFR 3.1.

Subpart 1231.2—Contracts With 
Commercial Organizations

1231.205 Selected costs.

1231.205–32 Precontract costs. 
(a) The decision to incur precontract 

costs is that of the contractor. No DOT 
employee can authorize, demand, or re-
quire a contractor to incur precontract 
costs. The contracting officer may ad-
vise the prospective contractor that 
any costs incurred before contract 
award are at the contractor’s sole risk 
and that if negotiations fail to result 
in a binding contract, payment of these 

costs may not be made by the Govern-
ment. 

(b) When the contracting officer de-
termines that incurring precontract 
costs was necessary to meet the pro-
posed contract delivery schedule of a 
cost-reimbursement contract, the 
clause at (TAR) 48 CFR 1252.231–70, 
Date of Incurrence of Costs, may be in-
serted in the resultant contract. 

[59 FR 40282, Aug. 8, 1994]

PART 1232—CONTRACT 
FINANCING

Subpart 1232.70—Contract Payments

Sec.
1232.7002 Invoice and voucher review and ap-

proval.

APPENDIX A TO SUBPART 1232.70—INSTRUC-
TIONS FOR COMPLETING THE SF 1034

APPENDIX B TO SUBPART 1232.70—INSTRUC-
TIONS FOR COMPLETING THE SF 1035

AUTHORITY: 5 U.S.C. 301; 41 U.S.C. 418(b); 48 
CFR 3.1.

SOURCE: 59 FR 40282, Aug. 8, 1994, unless 
otherwise noted.

Subpart 1232.70—Contract 
Payments

1232.7002 Invoice and voucher review 
and approval. 

(a) Under fixed-price contracts, the 
contracting officer shall require the 
contractor to submit an invoice or 
voucher in order to receive payment 
under the contract. The invoice or 
voucher may be on a form or company 
letterhead as long as it meets the re-
quirements of the Prompt Payment 
Act as implemented by OMB Circular 
A–125—Prompt Payment, (FAR) 48 CFR 
subpart 32.9, and the contract. 

(b) Under other than fixed-price con-
tracts, the contracting office shall re-
quire the contractor to submit the SF 
1034, Public Voucher for Purchases and 
Services Other Than Personal, and the 
SF 1035, Public Voucher for Purchases 
and Services Other Than Personal 
(Continuation Sheet), to request pay-
ments. The forms must be completed as 
required by Appendix A, Instructions 
for Completing the SF 1034, and Appen-
dix B, Instructions for Completing the 
SF 1035.
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APPENDIX A TO SUBPART 1232.70—IN-
STRUCTIONS FOR COMPLETING THE SF 
1034

The SF 1034, Public Voucher for Purchases 
and Services Other Than Personal, shall be 

completed in accordance with the below in-
structions. The lettered items correspond to 
the entries on the form.

Caption on the SF 1034 Data to be Inserted in the Block 

1. U.S. Department, Bureau, or establish-
ment and location.

Name and address of the contracting office which issued the contract. 

2. Date voucher prepared ........................... Date voucher submitted to the designated billing office cited under the contract or 
order. 

3. Contract no. and date ............................. Contract No. and, when applicable, the Order No. and date as shown on the award 
document. 

4. Requisition no. and date ......................... Leave blank or fill-in in accordance with the instructions in the contract. 
5. Voucher no. ............................................. Start with ‘‘1’’ and number consecutively. A separate series of consecutive num-

bers must be used beginning with ‘‘1’’ for each contract number or order number 
(when applicable). Note: Insert the word ‘‘FINAL’’ if this is the last voucher. 

6. Schedule No.; paid by; date invoice re-
ceived; discount terms; payee’s account 
no.; shipped from/to; weight; government 
B/L.

Leave all these blocks blank. 

7. Payee’s name and address .................... Name and address of contractor as it appears on the contract. If the contract is as-
signed to a bank, also show ‘‘CONTRACT ASSIGNED’’ below the name and ad-
dress of the contractor. 

8. Number and date of order ...................... Leave blank. (See #3 above.) 
9. Date of delivery or service ...................... The period for which the incurred costs are being claimed (e.g., month and year; 

beginning and ending date of services, etc.). 
10. Articles or services ................................ Insert the following: ‘‘For detail, see the total amount of the claim transferred from 

the attached SF 1035, page X of X.’’ One space below this line, insert the fol-
lowing: ‘‘COST REIMBURSABLE-PROVISIONAL PAYMENT.’’

11. Quantity; unit price; (cost; per) ............. Leave blank. 
12. Amount .................................................. Insert the total amount claimed from the last page of the SF 1035. 
Payee must NOT use the space below. ..... Do NOT write or type below this line. 

APPENDIX B TO SUBPART 1232.70—IN-
STRUCTIONS FOR COMPLETING THE SF 
1035

The SF 1035, Public Voucher for Purchases 
and Services Other Than Personal 
(Continuation Sheet), shall be completed in 
accordance with the below instructions. 

1. Use the same basic instructions for the 
SF 1035 as used for the SF 1034. Ensure that 
the contract and, if applicable, order num-
ber, are shown on information required by 
the contract, contracting officer, or cog-
nizant audit agency; however, if more than 
one sheet of SF 1035 is used, each sheet shall 
be in numerical sequence. 

2. The following items are generally en-
tered below the line with Number and Date 
of Order; Date of Delivery or Service; Arti-
cles or Services; Quantity; Unit Price; and 
Amount (but do not necessarily tie to these 
captions). 

3. Description of data to be inserted as it 
applies to the contract or order number. 

a. Show, as applicable, the target or esti-
mated costs, target or fixed-fee, and total 
contract value, as adjusted by any modifica-
tions to the contract or order. The FAR per-
mits the contracting officer to withhold a 
percentage of fixed fee until a reserve is set 
aside in an amount that is considered nec-
essary to protect the Government’s interest. 

b. Show the following costs and supporting 
data (as applicable) to the contract or order: 

(1) Direct Labor. List each labor category, 
rate per labor hour, hours worked, and ex-
tended total labor dollars per labor category. 

(2) Premium Pay/Overtime. List each labor 
category, rate per labor hour, hours worked, 
and the extended total labor dollars per 
labor category. Note: Advance written au-
thorization must be received from the con-
tracting officer to work overtime or to pay 
premium rates; therefore, identify the con-
tracting officer’s written authorization to 
the contractor. 

(3) Fringe Benefits. If fringe benefits are in-
cluded in the overhead pool, no entry is re-
quired. If the contract allows for a separate 
fringe benefit pool, cite the formula (rate 
and base) in effect during the time the costs 
were incurred. If the contract allows for bill-
ing fringe benefits as a direct expense, show 
the actual fringe benefit costs. 

(4) Materials, Supplies, Equipment. Show 
those items normally treated as direct costs. 
Expendable items need not be itemized and 
may be grouped into major classifications 
such as office supplies. However, items val-
ued at $5,000 or more must be itemized. See 
(FAR) 48 CFR part 45, Government Property, 
for reporting of property. 

(5) Travel. List the name and title of trav-
eller, place of travel, and travel dates. If the 
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travel claim is based on the actual costs ex-
pended, show the amount for the mode of 
travel (i.e., airline, private auto, taxi, etc.), 
lodging, meals, and other incidental ex-
penses separately, on a daily basis. These ac-
tual costs must be supported with receipts to 
substantiate the costs paid. Travel costs for 
consultants must be shown separately and 
also supported. 

(6) Other Direct Costs. Itemize those costs 
that cannot be placed in categories (1) 
through (5) above. Categorize these costs to 
the extent possible. 

(7) Total Direct Costs. Cite the sum of cat-
egories (1) through (6) above. 

(8) Overhead. Cite the rate, base, and ex-
tended amount. 

(9) G&A Expense. Cite the rate, base, and 
extended amount. 

(10) Total Costs. Cite the sum of categories 
(7) through (9) above. 

(11) Fee. Cite the rate, base, and extended 
amount. 

(12) Total Cost and Fee Claimed. Enter this 
amount on the SF 1034. 

COMPLETION VOUCHER 

The completion (final) voucher is the last 
voucher to be submitted for incurred, allo-
cable, and allowable costs expended to per-
form the contract or order. This voucher 
should include all contract reserves, allow-
able cost withholdings, balance of fixed fee, 
etc. However, the amount of the completion 
voucher when added to the total amount pre-
viously paid cannot exceed the total amount 
of the contract.

PART 1233—PROTESTS, DISPUTES, 
AND APPEALS

Subpart 1233.2—Disputes and Appeals

Sec.
1233.211 Contracting officer’s decision. 
1233.214 Alternative dispute resolution.

AUTHORITY: 5 U.S.C. 301; 41 U.S.C. 418(b); 48 
CFR 3.1.

Subpart 1233.2—Disputes and 
Appeals

1233.211 Contracting officer’s decision. 
For DOT contracts, the Board of Con-

tract Appeals (BCA) referenced at 
(FAR) 48 CFR 33.211 is the Department 
of Transportation Board of Contract 
Appeals (S–20), 400 7th Street, S.W., 
Washington, DC, 20590. The DOTBCA 
Rules of Procedure are contained in 48 
CFR chapter 63, part 6301. 

[59 FR 40283, Aug. 8, 1994]

1233.214 Alternative dispute resolu-
tion. 

(c) The Administrative Dispute Reso-
lution Act (ADRA), Pub. L. 101–552, au-
thorizes and encourages agencies to use 
mediation, conciliation, arbitration, 
and other techniques for the prompt 
and informal resolution of disputes, 
and for other purposes. The DOTBCA 
Alternate Dispute Resolution (ADR) 
procedures are contained in 48 CFR 
chapter 63, section 6302.30, ADR Meth-
ods (Rule 30), and will be distributed to 
the parties, if ADR procedures are 
used. These procedures may be ob-
tained from the DOTBCA upon request. 
ADR procedures may be used when: 

(1) There is mutual consent by the 
parties to participate in the ADR proc-
ess (with consent being obtained either 
before or after an issue in controversy 
has arisen); 

(2) Prior to the submission of a 
claim; and 

(3) In resolution of a formal claim. 
(d) DOT’s Dispute Resolution Spe-

cialist in accordance with the ADRA is 
located in the DOT Office of the Gen-
eral Counsel, C–1. The Dispute Resolu-
tion Specialist performs the functions 
set forth in the Administrative Dis-
putes Resolution Act for DOT oper-
ating administrations on a non-reim-
bursable basis. The Dispute Resolution 
Specialist may conduct any of the al-
ternative means of dispute resolution 
set forth in Title 5, U.S.C. Section 
581(3), including settlement negotia-
tions under the auspices of a settle-
ment judge, conciliation, facilitation, 
mediation, fact finding, mini-trials, 
and arbitration, or any combination of 
these methods. 

[59 FR 40283, Aug. 8, 1994, as amended at 61 
FR 50250, Sept. 25, 1996]

PART 1234—MAJOR SYSTEM 
ACQUISITION

AUTHORITY: 5 U.S.C. 301; 41 U.S.C. 418(b); 48 
CFR 3.1.

1234.003 Responsibilities. 
DOT’s internal procedures for imple-

menting OMB Circular A–109, Major 
System Acquisitions, is contained in 
Chapter 1234, Appendix A, of the Trans-
portation Acquisition Manual (which is 
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stocked at the Government Printing 
Office). 

[59 FR 40283, Aug. 8, 1994]

PART 1235—RESEARCH AND 
DEVELOPMENT CONTRACTING

AUTHORITY: 5 U.S.C. 301; 41 U.S.C. 418(b); 48 
CFR 3.1.

1235.003 Policy. 
(b) Cost sharing. DOT cost sharing 

policies shall be in accordance with 
(FAR) 48 CFR 16.303, (FAR) 48 CFR 
42.707(a), and OA procedures. 

[59 FR 40284, Aug. 8, 1994]

PART 1236—CONSTRUCTION AND 
ARCHITECT-ENGINEER CONTRACTS

Subpart 1236.3—Special Aspects of Sealed 
Bidding in Construction Contracting

Sec.
1236.305 Preconstruction conference.

Subpart 1236.5—Contract Clauses

1236.570 Special precautions for work at op-
erating airports.

Subpart 1236.6—Architect-Engineer 
Services

1236.602 Selection of firms for architect-en-
gineer contracts. 

1236.602–1 Selection criteria.

AUTHORITY: 5 U.S.C. 301; 41 U.S.C. 418(b); 48 
CFR 3.1.

SOURCE: 59 FR 40284, Aug. 8, 1994, unless 
otherwise noted.

Subpart 1236.3—Special Aspects 
of Sealed Bidding in Con-
struction Contracting

1236.305 Preconstruction conference. 
When the contracting officer con-

siders such action warranted, he/she 
shall arrange a preconstruction con-
ference with the contractor and such 
subcontractors as the contractor may 
designate to assure that there is a 
clear understanding of the contract re-
quirements (including labor standards 
provisions) and the rights and obliga-
tions of the parties.

Subpart 1236.5—Contract Clauses

1236.570 Special precautions for work 
at operating airports. 

Where any acquisition will require 
work at an operating airport, insert 
the clause at (TAR) 48 CFR 1252.236–70, 
Special Precautions for Work at Oper-
ating Airports, in solicitations and 
contracts.

Subpart 1236.6—Architect-
Engineer Services

1236.602 Selection of firms for archi-
tect-engineer contracts.

1236.602–1 Selection criteria. 

(b) If a design competition is to be 
used, written approval by the COCO 
shall be obtained prior to soliciting 
proposals. 

[59 FR 40284, Aug. 8, 1994, as amended at 62 
FR 67751, Dec. 30, 1997]

PART 1237—SERVICE 
CONTRACTING

Subpart 1237.1—Service Contracts—
General

Sec.
1237.104 Personal services contracts. (USCG) 
1237.104–90 Delegation of authority. (USCG) 
1237.104–91 Personal services contracts with 

individuals under the authority of 10 
U.S.C. 1091 (USCG). 

1237.110 Solicitation provisions and con-
tract clauses.

Subpart 1237.70—Department of Transpor-
tation Procedures for Acquiring Train-
ing Services

1237.7000 Policy. 
1237.7001 Certification of data. 
1237.7002 Applicability. 
1237.7003 Solicitation provision and con-

tract clause.

Subpart 1237.90—Mortuary Services

1237.9000 Solicitation provisions and con-
tract clauses. (USCG)

AUTHORITY: 5 U.S.C. 301; 41 U.S.C. 418(b); 48 
CFR 3.1.
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Subpart 1237.1—Service 
Contracts—General

1237.104 Personal services contracts. 
(USCG)

1237.104–90 Delegation of authority. 
(USCG) 

(a) Section 733(a) of Pub. L. 104–106, 
the DOD Authorization Act of 1996, 
amended Title 10 of the United States 
Code to include a new provision which 
authorizes the Secretary, with respect 
to the Coast Guard, to enter into per-
sonal services contracts at medical 
treatment facilities (10 U.S.C. 1091). 

(b) The authority of the Secretary of 
Transportation under Pub. L. 104–106 to 
award personal services contracts for 
medical services at facilities for the 
Coast Guard is delegated to the HCA 
with the authority to redelegate to 
contracting officers under procedures 
established by the HCA, who will ad-
dress applicable statutory limitations 
under section 1091A of Title 10 U.S.C. 

[64 FR 2438, Jan. 14, 1999]

1237.104–91 Personal services con-
tracts with individuals under the 
authority of 10 U.S.C. 1091. (USCG) 

(a) Personal services contracts for 
health care services are authorized by 
10 U.S.C. 1091 for the Coast Guard. 
Sources for contracts for health care 
services under the authority of 10 
U.S.C. 1091 shall be selected through 
procedures established in this section. 
These procedures do not apply to con-
tracts awarded to business entities 
other than individuals. Selections 
made using the procedures in this sec-
tion are exempt by statute from (TAR) 
48 CFR part 1206 competition require-
ments (see (TAR) 48 CFR part 1206.9000 
(USCG)) and from (FAR) 48 CFR part 6 
competition requirements. 

(b) The contracting officer must pro-
vide adequate advance notice of con-
tracting opportunities to individuals 
residing in the area of the facility. The 
notice should include the qualification 
criteria against which individuals re-
sponding shall be evaluated. Con-
tracting officers shall solicit offerors 
through the most effective means of 
seeking competition, such as a local 
publication which serves the area of 
the facility. Acquisitions for health 

care services using personal services 
contracts are exempt from posting and 
synopsis requirements of (FAR) 48 CFR 
part 5. 

(c) The contracting officer shall pro-
vide the qualifications of individuals 
responding to the notice to the rep-
resentative(s) responsible for evalua-
tion and ranking in accordance with 
the evaluation procedures. Individuals 
must be considered solely on the pro-
fessional qualifications established for 
the particular health care services 
being acquired and the Government’s 
estimate of reasonable rates, fees, or 
costs. The representative(s) responsible 
for the evaluation and ranking shall 
provide the contracting officer with ra-
tionale for the ranking of the individ-
uals consistent with the required quali-
fications. 

(d) Upon receipt of the ranked listing 
of offerors, the contracting officer 
shall either: 

(1) Enter into negotiations with the 
highest ranked offeror. If a mutually 
satisfactory contract cannot be nego-
tiated, the contracting officer shall 
terminate negotiations with the high-
est ranked offeror and enter into nego-
tiations with the next highest, or; 

(2) Enter into negotiations with all 
qualified offerors and select on the 
basis of qualifications and rates, fees, 
or other costs. 

(e) In the event only one individual 
responds to an advertised requirement, 
the contracting officer is authorized to 
negotiate the contract award. In this 
case, the individual must still meet the 
minimum qualifications of the require-
ment and the contracting officer must 
be able to make a determination that 
the price is fair and reasonable. 

(f) If a fair and reasonable price can-
not be obtained from a qualified indi-
vidual, the requirement should be can-
celed and acquired using procedures 
other than those set forth in this sec-
tion. 

(g) The total amount paid to an indi-
vidual in any year for health care serv-
ices under a personal services contract 
shall not exceed the paycap in 
COMDTINST M4200.19 (series), Coast 
Guard Acquisition Procedures. 

(h) The contract may provide for the 
same per diem and travel expenses au-
thorized for a Government employee, 
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including actual transportation and 
per diem in lieu of subsistence for trav-
el between home or place of business 
and official duty station and only for 
travel outside the local area in support 
of the statement of work. 

(i) Coordinate benefits, taxes and 
maintenance of records with the appro-
priate office(s). 

(j) The contracting officer shall in-
sure that contract funds are sufficient 
to cover all contingency items that 
may be cited in the statement of work 
for health care services. 

[64 FR 2438, Jan. 14, 1999]

1237.110 Solicitation provisions and 
contract clauses. 

Contracting officers shall insert the 
clause at (TAR) 48 CFR 1252.237–70, 
Qualifications of Employees, in all so-
licitations and contracts for services 
which require contract performance at 
a Government facility. 

[59 FR 40284, Aug. 8, 1994]

Subpart 1237.70—Department of 
Transportation Procedures for 
Acquiring Training Services

SOURCE: 61 FR 392, Jan. 5, 1996, unless oth-
erwise noted.

1237.7000 Policy. 

When training services are provided 
under contract to DOT, it is the policy 
of DOT that all prospective contrac-
tors: 

(a) Certify that the data provided 
concerning company qualifications, 
background statements, etc., is cur-
rent, accurate, and complete; and 

(b) Agree to not solicit or advertise 
private, non-Government training 
while conducting a training course.

1237.7001 Certification of data. 

Towards fulfilling DOT’s policy at 
(TAR) 48 CFR 1237.7000(a), contracting 
officers shall request information from 
prospective contractors for certifi-
cation purposes. The type of informa-
tion requested is dependent upon the 
criticality of the service and/or any 
unique or essential qualification re-
quirements.

1237.7002 Applicability. 

The policy at (TAR) 48 CFR 1237.7000 
applies to all DOT contracts as defined 
in FAR 2.101 for training services when 
DOT controls the content and/or pres-
entation of the course. This policy does 
not apply to courses attended by DOT 
employees which are offered and spon-
sored by Government sources of supply, 
educational institutions, or private en-
tities where DOT does not control the 
course content or presentation. (See 
(TAR) 48 CFR 1213.7100 for examples.)

1237.7003 Solicitation provision and 
contract clause. 

(a) The contracting officer shall in-
sert the provision at (TAR) 48 CFR 
1252.237–71, Certification of Data, in so-
licitations and the clause at (TAR) 48 
CFR 1252.237–72, Prohibition on Adver-
tising, in solicitations and contracts 
for training services when the content 
and/or presentation of the course is 
controlled by DOT. 

(b) Contracting officers shall incor-
porate the successful offeror’s certified 
data into any resultant contract(s). 
Certified data may be incorporated by 
reference, if the contracting officer de-
termines it contains sufficient descrip-
tive information (i.e., dated material 
such as résumés, company and/or per-
sonnel qualifications) to reliably de-
scribe the certified data submitted.

Subpart 1237.90—Mortuary 
Services

1237.9000 Solicitation provisions and 
contract clauses. (USCG) 

(a) The contracting officer shall in-
sert the following clauses in solicita-
tions and contracts for mortuary serv-
ices. However, USCG clauses (TAR) 48 
CFR 1252.237–91 and 1252.237–97 shall not 
be inserted in solicitations and con-
tracts that include port of entry re-
quirements: 

(1) (TAR) 48 CFR 1252.237–90, Require-
ments; 

(2) (TAR) 48 CFR 1252.237–91, Area of 
Performance; 

(3) (TAR) 48 CFR 1252.237–92, Perform-
ance and Delivery; 

(4) (TAR) 48 CFR 1252.237–93, Subcon-
tracting; 
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(5) (TAR) 48 CFR 1252.237–94, Termi-
nation for Default; 

(6) (TAR) 48 CFR 1252.237–95, Group 
Interment; 

(7) (TAR) 48 CFR 1252.237–96, Permits; 
(8) (TAR) 48 CFR 1252.237–97, Facility 

Requirements; and 
(9) (TAR) 48 CFR 1252.237–98, Prepara-

tion History. 
(b) The contracting officer shall in-

sert USCG provision (TAR) 48 CFR 
1252.237–99, Award to Single Offeror, in 
all sealed bid solicitations for mor-
tuary services. Use the basic provision 
with Alternate I in negotiated solicita-
tions for mortuary services. 

(c) The contracting officer shall in-
sert (FAR) 48 CFR 52.245–4, Govern-
ment-Furnished Property (Short Form) 
in solicitations and contracts that in-
clude port of entry requirements. 

[64 FR 2438, Jan. 14, 1999]

PART 1242—CONTRACT 
ADMINISTRATION

Subpart 1242.2—Assignment of Contract 
Administration

Sec.
1242.203 Retention of contract administra-

tion. 
1242.203–70 Contract clauses. 
1242.205 Designation of the paying office.

Subpart 1242.3—Contract Administration 
Office Functions

1242.302 Contract administration functions.

Subpart 1242.70—Contracting Officer’s 
Technical Representative

1242.7000 Contract clause.

AUTHORITY: 5 U.S.C. 301; 41 U.S.C. 418(b); 48 
CFR 3.1.

SOURCE: 59 FR 40285, Aug. 8, 1994, unless 
otherwise noted.

Subpart 1242.2—Assignment of 
Contract Administration

1242.203 Retention of contract admin-
istration. 

(a) Contracting offices may obtain 
contract administration assistance 
from the Defense Logistics Agency 
(DLA), Defense Contract Management 
Command, Alexandria, VA, when the 
contracting officer determines that 

such action is to be in the best interest 
of DOT.

1242.203–70 Contract clauses. 
(a) The contracting officer may use 

the clause at (TAR) 48 CFR 1252.242–70, 
Dissemination of Information—Edu-
cational Institutions, in lieu of the 
clause at (TAR) 48 CFR 1252.242–72, Dis-
semination of Contract Information, in 
DOT research contracts with edu-
cational institutions, except contracts 
that require the release or coordina-
tion of information. 

(b) The contracting officer shall in-
sert the clause at (TAR) 48 CFR 
1252.242–71, Contractor Testimony, in 
all solicitations and contracts issued 
by NHTSA. Other OAs may use the 
clause as deemed appropriate. 

(c) The contracting officer may in-
sert the clause at (TAR) 48 CFR 
1252.242–72, Dissemination of Contract 
Information, in all DOT contracts ex-
cept contracts that require the release 
or coordination of information.

1242.205 Designation of the paying of-
fice. 

(a) The assignment of contract ad-
ministration to a DLA Contract Ad-
ministration Office (CAO) by the con-
tracting officer does not affect the des-
ignation of the paying office unless a 
transfer of DOT funds to the agency of 
the CAO is effected, and the funds are 
converted to the agency’s account for 
payment purposes. 

(b) When the contracting officer pro-
poses to delegate the contract payment 
function to another agency (e.g., DLA), 
the contracting officer shall discuss 
the transfer of funds procedures with 
the OA cognizant payment office.

Subpart 1242.3—Contract 
Administration Office Functions

1242.302 Contract administration 
functions. 

(a)(13) The CAO, or the contracting 
officer’s designee under fixed price con-
tracts, shall review and approve the 
contractor’s invoice for payment. The 
CAO shall review and approve contrac-
tors’ vouchers under cost-reimburse-
ment contracts, and this function can-
not be delegated to a COTR. All pay-
ments to contractors will be made by 
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the payment office designated in the 
contract to make payments.

Subpart 1242.70—Contracting 
Officer’s Technical Representative

1242.7000 Contract clause. 

The contracting officer shall insert 
the clause at (TAR) 48 CFR 1252.242–73, 
Contracting Officer’s Technical Rep-
resentative, in solicitations and con-
tracts when it is intended that a rep-
resentative will be assigned to the con-
tract to perform functions of a tech-
nical nature.

PART 1245—GOVERNMENT 
PROPERTY

Subpart 1245.5—Management of Govern-
ment Property in the Possession of 
Contractors

Sec.
1245.505 Records and reports of Government 

property. 
1245.505–14 Reports of Government property. 
1245.505–70 Solicitation provisions and con-

tract clauses. 
1245.508–2 Reporting results of inventories. 
1245.508–3 Quantitative and monetary con-

trol. 
1245.511 Audit of property control system.

AUTHORITY: 5 U.S.C. 301; 41 U.S.C. 418(b); 48 
CFR 3.1.

SOURCE: 59 FR 40285, Aug. 8, 1994, unless 
otherwise noted.

Subpart 1245.5—Management of 
Government Property in the 
Possession of Contractors

1245.505 Records and reports of Gov-
ernment property.

1245.505–14 Reports of Government 
property. 

When Government property is fur-
nished to or acquired by the contractor 
to perform the contract, the contract 
shall require the contractor to submit 
annual reports (see (FAR) 48 CFR 
45.505–14) to the contracting officer not 
later than September 15 of each year. 
The contractor’s report shall be sub-
mitted on Form DOT F 4220.43, Con-
tractor Report of Government Prop-
erty.

1245.505–70 Solicitation provisions 
and contract clauses. 

Contracting officers shall insert the 
clause at (TAR) 48 CFR 1252.245–70 in 
solicitations and contracts when the 
contract will require Government pro-
vided or contractor acquired property.

1245.508–2 Reporting results of inven-
tories. 

The inventory report shall also in-
clude the following: 

(a) Name and title of the indi-
vidual(s) that performed the physical 
inventory; 

(b) An itemized, categorized listing of 
all property capitalized: 

(1) Land and rights therein; 
(2) Other real property; 
(3) Plant equipment; 
(4) Special test equipment; and 
(5) Special tooling; 
(c) An itemized listing of the prop-

erty lost, damaged, destroyed, or sto-
len, the circumstances surrounding 
each incident, and the resolution of the 
incident; and 

(d) Any discrepancies between the 
physical inventory and the contrac-
tor’s record of Government property.

1245.508–3 Quantitative and monetary 
control. 

Contracting officers shall require the 
contractor to provide the quantity and 
unit cost of each item of Government 
property reported under (TAR) 48 CFR 
1245.508–2(b) and (c).

1245.511 Audit of property control sys-
tem. 

(a) The property administrator (or 
other Government official authorized 
by the contracting officer) shall audit 
the contractor’s property control sys-
tem whenever there are indications 
that the contractor’s property control 
system may be deficient. Examples of 
deficiencies are: 

(1) Failure of the contractor to ac-
knowledge receipt of GFP; 

(2) Failure of the contractor to sub-
mit the annual property reports re-
quired by (TAR) 48 CFR 1245.505–14; 

(3) Failure of the contractor to rec-
oncile its physical inventory with its 
property control record; or 

(4) Failure of the contractor to sub-
mit a Government property listing 
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when requested by the property admin-
istrator. 

(b) When it is determined that the 
contractor’s property control system is 
deficient, the property administrator, 
in coordination with the contracting 
officer, shall discuss the deficiencies 
with the contractor. If the contractor 
does not take action to correct the de-
ficiencies, the contracting officer shall 
provide the contractor with a written 
notice of the deficiencies and the date 
all deficiencies must be corrected.

PART 1246—QUALITY ASSURANCE

Subpart 1246.7—Warranties

Sec.
1246.701 Definitions. 
1246.701–70 Additional definitions. 
1246.701–90 Additional USCG definitions. 

(USCG) 
1246.703 Criteria for use of warranties. 
1246.705 Limitations. 
1246.706 Warranty terms and conditions. 
1246.790 Use of warranties in major systems 

acquisitions by the USCG. (USCG) 
1246.790–1 Policy. (USCG) 
1246.790–2 Tailoring warranty terms and 

conditions. (USCG) 
1246.790–3 Warranties on Government-fur-

nished property. (USCG) 
1246.791 Cost benefit analysis. (USCG) 
1246.792 Waiver and notification procedures. 

(USCG)

AUTHORITY: 5 U.S.C. 301; 41 U.S.C. 418(b); 48 
CFR 3.1.

SOURCE: 59 FR 40286, Aug. 8, 1994, unless 
otherwise noted.

Subpart 1246.7—Warranties

1246.701 Definitions.

1246.701–70 Additional definitions. 
At no additional cost to the Government 

means at no increase in price for firm-
fixed-price contracts, at no increase in 
target or ceiling price for fixed price 
incentive contracts (see (FAR) 48 CFR 
46.707), or at no increase in estimated 
cost or fee for cost-reimbursement con-
tracts. 

Defect means any condition or char-
acteristic in any supplies or services 
furnished by the contractor under the 
contract that is not in compliance with 
the requirements of the contract. 

Design and manufacturing requirements 
means structural and engineering plans 

and manufacturing particulars, includ-
ing precise measurements, tolerances, 
materials and finished product tests for 
the major system being produced. 

Major system means a system or 
major subsystem used directly by DOT 
to carry out its mission(s), as defined 
by TAM Chapter 1234, Major Acquisi-
tion Policies and Procedures (for dollar 
threshold applicable to U.S. Coast 
Guard, See Coast Guard guidance at 
(TAR) 48 CFR 1246.701–90). The term 
does not include: 

(a) Related support equipment, such 
as ground-handling equipment, train-
ing devices and accessories thereto, un-
less a cost effective warranty for the 
system would require inclusion of such 
items; or 

(b) Commercial items sold in sub-
stantial quantities to the general pub-
lic as described in (FAR) 48 CFR 15.804–
1.. 

Performance requirements means the 
operating capabilities, maintenance, 
and reliability characteristics of a sys-
tem that are determined to be nec-
essary for it to fulfill the requirement 
for which the system is designed. 

[59 FR 40286, Aug. 8, 1994, as amended at 62 
FR 26420, May 14, 1997]

1246.701–90 Additional USCG defini-
tions. (USCG) 

For the USCG, in accordance with 
Public Law 99–190, the dollar threshold 
as it pertains to the inclusion of a war-
ranty in major systems acquisitions is 
$10 million.

1246.703 Criteria for use of warran-
ties. 

(a) Major systems. The use of warran-
ties in the procurement of major sys-
tems by the USCG is mandatory, un-
less waived (see USCG guidance at 
(TAR) 48 CFR 1246.792). Other OAs may 
use the procedures in USCG guidance 
in this part as a guideline for major 
systems acquisitions. 

(b) Other systems. (1) Acquisition of 
warranties in the procurement of sup-
plies that do not meet the definition of 
a major system (e.g., spare, repair, or 
replenishment parts) is governed by 
(FAR) 48 CFR 46.703. 

(2) Contracting officers should nego-
tiate a warranty that meets or exceeds 
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the requirements of (TAR) 48 CFR 
1246.706 when it is advantageous.

1246.705 Limitations. 

(a) The following restrictions are ap-
plicable to DOT contracts: 

(1) The USCG is the only DOT OA 
which is required to include a warranty 
in cost reimbursement contracts for 
the production of major systems acqui-
sitions. 

(2) Any warranty on major system 
acquisitions shall not apply in the case 
of any system or component thereof 
which has been furnished by the Gov-
ernment to a contractor except as indi-
cated in the USCG guidance at (TAR) 
48 CFR 1246.790–3. 

(3) Any warranty obtained shall spe-
cifically exclude coverage of damage in 
time of war or national emergency. 

[59 FR 40286, Aug. 8, 1994, as amended at 62 
FR 67752, Dec. 30, 1997]

1246.706 Warranty terms and condi-
tions. 

(a) The contracting officer, in devel-
oping the warranty terms and condi-
tions, shall consider the following, and, 
where appropriate and cost beneficial, 
shall: 

(1) Identify the affected line item(s) 
and the applicable specification(s); 

(2) Require that the line item’s de-
sign and manufacture will conform to: 
(i) an identified revision of a top-level 
drawing; and/or (ii) an identified speci-
fication or revision thereof; 

(3) Require that the system conform 
to the specified Government perform-
ance requirements; 

(4) Require that all systems and com-
ponents delivered under the contract 
will be free from defects in materials 
and workmanship; 

(5) State that in the event of failure 
due to nonconformance with specifica-
tion and/or defects in material and 
workmanship, the contractor will bear 
the cost of all work necessary to 
achieve the specified performance re-
quirements, including repair and/or re-
placement of all parts; 

(6) Require the timely replacement/
repair of warranted items and specify 
lead times for replacement/repair 
where possible; 

(7) Identify the specific paragraphs 
containing Government performance 
requirements which must be met; 

(8) Ensure that any performance re-
quirements identified as goals or objec-
tives in excess of specification require-
ments are excluded from the warranty 
provision; 

(9) Define what constitutes the start 
of the warranty period (e.g., delivery, 
acceptance, in-service date), the ending 
of the warranty (e.g., passing a test or 
demonstration, or operation without 
failure for a specified time period), and 
circumstances requiring an extension 
of warranty duration (e.g., extending 
the warranty period as a result of mass 
defect correction during warranty pe-
riod); 

(10) Identify what transportation 
costs will be paid by the contractor in 
conjunction with warranty coverage; 

(11) Identify any conditions which 
will not be covered by the warranty, 
other than the exclusion of combat 
damage; and 

(12) Identify any limitation on the 
total dollar amount of the contractor’s 
warranty exposure, or agreement to 
share costs after a certain dollar 
threshold to avoid unnecessary war-
ranty returns. 

(b) Any contract that contains a war-
ranty clause must contain warranty 
implementation procedures, including 
warranty notification content and pro-
cedures, and identify the individuals 
responsible for implementation of war-
ranty provisions. The contract may 
also permit the contractor’s participa-
tion in investigation of system fail-
ures, providing that the contractor is 
reimbursed at established rates for 
fault isolation work, and that the Gov-
ernment receive credit for any pay-
ments where equipment failure is cov-
ered by warranty provisions.

1246.790 Use of warranties in major 
systems acquisitions by the USCG. 
(USCG) 

This subpart sets forth the policy for 
the USCG to use in obtaining warran-
ties from contractors when contracting 
for the acquisition of a major system.
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1246.790–1 Policy. (USCG) 
The USCG shall include a warranty 

in all contracts for major systems ac-
quisitions. When drafting warranty 
provisions/clauses for major systems 
acquisitions, the contracting officer 
shall ensure that the items listed at 
(TAR) 48 CFR 1246.706 have been con-
sidered. The warranty shall also meet 
the following requirements: 

(a) For systems or components which 
are commercially available, such war-
ranty as is normally provided by the 
manufacturer or supplier shall be ob-
tained in accordance with (FAR) 48 
CFR 46.703(d) and (FAR) 48 CFR 
46.710(b)(2). 

(b) For systems or components pro-
vided in accordance with either design 
and manufacturing or performance re-
quirements as specified in the contract 
or any modification to that contract, a 
warranty of compliance with the stated 
requirements shall be obtained. 

(c) The warranty provided under 
paragraph (b) of this section shall pro-
vide that in the event the major sys-
tem or any component thereof fails to 
meet the terms of the warranty pro-
vided, the contracting officer may: 

(1) Require the contractor to prompt-
ly take such corrective action as the 
contracting officer determines to be 
necessary at no additional cost to the 
Government, including repairing or re-
placing all parts necessary to achieve 
the requirements set forth in the con-
tract; 

(2) Require the contractor to pay 
costs reasonably incurred by the 
United States in taking necessary cor-
rective action; or 

(3) Equitably reduce the contract 
price. 

(d) Any warranty shall specifically 
exclude coverage of combat damage.

1246.790–2 Tailoring warranty terms 
and conditions. (USCG) 

(a) As the objectives and cir-
cumstances vary considerably among 
major systems acquisition programs, 
contracting officers shall appropriately 
tailor the warranty on a case-by-case 
basis, including remedies, exclusions, 
limitations and durations, provided the 
tailoring is consistent with the specific 
requirements of this subpart and (FAR) 
48 CFR 46.706. 

(b) Contracting officers of major sys-
tems acquisitions may exclude from 
the terms of the warranty certain de-
fects for specified supplies (exclusions) 
and may limit the contractor’s liabil-
ity under the terms of the warranty 
(limitations), as appropriate, if nec-
essary to derive a cost-effective war-
ranty in light of the technical risk, 
contractor financial risk, or other pro-
gram uncertainties. 

(c) Contracting officers are encour-
aged to structure a broader and more 
comprehensive warranty where such is 
advantageous. Likewise, the con-
tracting officer may narrow the scope 
of a warranty when appropriate (e.g., 
where it would be inequitable to re-
quire a warranty of all performance re-
quirements because a contractor had 
not designed the system). 

(d) Contracting officers shall not in-
clude in a warranty clause any terms 
that require the contractor to incur li-
ability for loss, damage, or injury to 
third parties.

1246.790–3 Warranties on Government-
furnished property. (USCG) 

A contractor for a major systems ac-
quisition shall not be required to pro-
vide the warranties specified in (TAR) 
48 CFR 1246.790–1 on any property fur-
nished to that contractor by the Gov-
ernment except for: 

(a) Defects in installation; and 
(b) Installation or modification in 

such a manner that invalidates a war-
ranty provided by the manufacturer of 
the property.

1246.791 Cost benefit analysis. (USCG) 
Warranties shall be obtained for a 

major systems acquisition only when it 
is cost beneficial in accordance with 
TAM (Copies of the Transportation Ac-
quisition Manual may be obtained from 
the Government Printing Office) 
1246.703. If a specific warranty is con-
sidered not to be cost beneficial by the 
contracting officer, a waiver request 
shall be initiated in accordance with 
USCG guidance at 48 CFR 1246.792.

1246.792 Waiver and notification pro-
cedures. (USCG) 

(a) The Secretary of Transportation, 
without delegation, may waive the re-
quirement for a warranty for USCG 
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major system acquisitions when the 
waiver is in the interest of national de-
fense or if the warranty obtained would 
not be cost beneficial. A waiver may be 
granted provided that the Committees 
on Appropriations of the Senate and 
the House of Representatives, the Com-
mittee on Commerce, Science and 
Transportation of the Senate, and the 
Committee on Merchant Marine and 
Fisheries of the House of Representa-
tives are notified, in writing, of the 
Secretary’s intention to waive the war-
ranty requirements and the reasons 
supporting such a determination prior 
to granting the waiver. The request for 
Secretarial waiver shall include, at a 
minimum: 

(1) A brief description of the major 
system and its stage of production 
(e.g., the number of units delivered and 
anticipated to be delivered during the 
life of the program); 

(2) The specific waiver requested, the 
duration of the waiver if it is to in-
volve more than one contract, and the 
rationale for the waiver; and 

(3) All documentation supporting the 
request for waiver, such as a cost-ben-
efit analysis. 

(b) The waiver request shall be for-
warded to the Secretary, via the Office 
of Acquisition and Grant Management 
(M–60). The USCG shall maintain a 
written record of each waiver granted 
and the Congressional notification and 
report made, together with supporting 
documentation.

PART 1247—TRANSPORTATION

Subpart 1247.1—General

Sec.
1247.104–370 Contract clause.

Subpart 1247.3—Transportation in Supply 
Contracts

1247.305 Solicitation provisions, contract 
clauses, and transportation factors. 

1247.305–70 Solicitation provisions. 
1247.305–71 Contract clause.

Subpart 1247.5—Ocean Transportation by 
U.S.-Flag Vessels

1247.506 Procedures.

AUTHORITY: 5 U.S.C. 301; 41 U.S.C. 418(b); 48 
CFR 3.1.

SOURCE: 59 FR 40287, Aug. 8, 1994, unless 
otherwise noted.

Subpart 1247.1—General

1247.104–370 Contract clause. 
The contracting officer shall insert 

the clause at (TAR) 48 CFR 1252.247–70, 
Acceptable Service at Reduced Rates, 
to implement the requirements of 
(FAR) 48 CFR 47.104–3. 

[59 FR 40287, Aug. 8, 1994, as amended at 61 
FR 50250, Sept. 25, 1996]

Subpart 1247.3—Transportation in 
Supply Contracts

1247.305 Solicitation provisions, con-
tract clauses, and transportation 
factors.

1247.305–70 Solicitation provisions. 
The contracting officer shall insert 

the following provisions in solicita-
tions, as applicable: 

(a) (TAR) 48 CFR 1252.247–71, F.o.b. 
Origin Information, with Alternates I 
or II, as applicable, shall be inserted in 
accordance with (FAR) 48 CFR 47.305–
3(b); 

(b) (TAR) 48 CFR 1252.247–72, F.o.b. 
Origin Only, shall be inserted in ac-
cordance with (FAR) 48 CFR 47.305–3(e); 

(c) (TAR) 48 CFR 1252.247–73, F.o.b. 
Destination Only, shall be inserted in 
accordance with (FAR) 48 CFR 47.305–
4(b); 

(d) (TAR) 48 CFR 1252.247–74, Ship-
ments to Ports and Air Terminals, 
with Alternates I, II, and III, shall be 
inserted in accordance with (FAR) 48 
CFR 47.305–6(a)(1) through (a)(4); 

(e) (TAR) 48 CFR 1252.247–75, F.o.b. 
Designated Air Carrier’s Terminal, 
Point of Exportation, implements the 
requirements of (FAR) 48 CFR 47.305–
6(a)(5); and 

(f) (TAR) 48 CFR 1252.247–76, Nomina-
tion of Additional Ports, implements 
the requirements of (FAR) 48 CFR 
47.305–6(d). 

[59 FR 40287, Aug. 8, 1994, as amended at 61 
FR 50250, Sept. 25, 1996]

1247.305–71 Contract clause. 
The contracting officer shall insert 

the clause at (TAR) 48 CFR 1252.247–77, 
Supply Movement in the Defense 
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Transportation System, in contracts to 
implement the requirements of (FAR) 
48 CFR 47.305–6(f)(1). 

[59 FR 40287, Aug. 8, 1994, as amended at 61 
FR 50250, Sept. 25, 1996]

Subpart 1247.5—Ocean 
Transportation by U.S.-Flag Vessels
1247.506 Procedures. 

(d) Reports concerning cargo pref-
erence shipments/ocean shipments (see 
(FAR) 48 CFR 47.506(d)) shall, as a min-
imum, contain the information and fol-
low the procedures within subpara-
graph (c) of (FAR) 48 CFR 52.247–64, 
Preference for Privately Owned U.S.-
Flag Commercial Vessels.

PART 1252—SOLICITATION PROVI-
SIONS AND CONTRACT CLAUSES

Subpart 1252.1—Instructions for Using 
Provisions and Clauses

Sec.
1252.101 Using part 1252.

Subpart 1252.2—Texts of Provisions and 
Clauses

1252.209–70 Disclosure of conflicts of inter-
est. 

1252.210–90 Bar coding requirement. (USCG) 
1252.211–70 Brand name or equal. 
1252.211–71 Index for specifications. 
1252.211–90 Bar coding requirement. (USCG) 
1252.213–90 Evaluation factor for Coast 

Guard performance of bar coding require-
ment. (USCG) 

1252.215–70 Key personnel and/or facilities. 
1252.216–70 Evaluation of offers subject to 

an economic price adjustment clause. 
1252.216–71 Determination of award fee. 
1252.216–72 Performance evaluation plan. 
1252.216–73 Distribution of award fee. 
1252.216–74 Settlement of letter contract. 
1252.217–71 Delivery and shifting of vessel. 
1252.217–72 Performance. 
1252.217–73 Inspection and manner of doing 

work. 
1252.217–74 Subcontracts. 
1252.217–75 Lay days. 
1252.217–76 Liability and insurance. 
1252.217–77 Title. 
1252.217–78 Discharge of liens. 
1252.217–79 Delays. 
1252.217–80 Department of Labor safety and 

health regulations for ship repairing. 
1252.217–81 Guarantee. 
1252.219–70 Small business and small dis-

advantaged business subcontracting re-
porting. 

1252–220–90 Local hire. (USCG) 
1252.222–70 Strikes or picketing affecting 

timely completion of the contract work. 
1252.222–71 Strikes or picketing affecting ac-

cess to a DOT facility. 
1252.223–70 Removal or disposal of hazardous 

substances—applicable licenses and per-
mits. 

1252.223–71 Accident and fire reporting. 
1252.223–72 Protection of human subjects. 
1252.228–70 Loss of or damage to leased air-

craft. 
1252.228–71 Fair market value of aircraft. 
1252.228–72 Risk and indemnities. 
1252.228–90 Notification of Miller Act pay-

ment bond protection. (USCG) 
1252.231–70 Date of incurrence of costs. 
1252.236–70 Special precautions for work at 

operating airports. 
1252.237–70 Qualifications of employees. 
1252.237–71 Certification of data. 
1252.237–72 Prohibition on advertising. 
1252.237–90 Requirements. (USCG) 
1252.237–91 Area of performance. (USCG) 
1252.237–92 Performance and delivery. 

(USCG) 
1252.237–93 Subcontracting. (USCG) 
1252.237–94 Termination for default. (USCG) 
1252.237–95 Group interment. (USCG) 
1252.237–96 Permits. (USCG) 
1252.237–97 Facility requirements. (USCG) 
1252.237–98 Preparation history. (USCG) 
1252.237–99 Award to single offeror. (USCG) 
1252.242–70 Dissemination of information—

educational institutions. 
1252.242–71 Contractor testimony. 
1252.242–72 Dissemination of contract infor-

mation. 
1252.242–73 Contracting officer’s technical 

representative. 
1252.245–70 Government property reports. 
1252.247–70 Acceptable service at reduced 

rates. 
1252.247–71 F.o.b. origin information. 
1252.247–72 F.o.b. origin only. 
1252.247–73 F.o.b. destination only. 
1252.247–74 Shipments to ports and air ter-

minals. 
1252.247–75 F.o.b. designated air carrier’s 

terminal, point of exportation. 
1252.247–76 Nomination of additional ports. 
1252.247–77 Supply movement in the Defense 

Transportation System.
APPENDIX TO PART 1252

AUTHORITY: 5 U.S.C. 301; 41 U.S.C. 418(b); 48 
CFR 3.1.

SOURCE: 59 FR 40288, Aug. 8, 1994, unless 
otherwise noted.

Subpart 1252.1—Instructions for 
Using Provisions and Clauses

1252.101 Using part 1252. 
(b) Numbering—(2)(i) Provisions or 

clauses that supplement the FAR. (A) 
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Agency-prescribed provisions and 
clauses permitted by TAR and used on 
a standard basis (i.e., normally used in 
two or more solicitations or contracts 
regardless of contract type) shall be 
prescribed and contained in the TAR. 
OAs desiring to use a provision or a 
clause on a standard basis shall submit 
a request containing a copy of the 
clause(s), justification for its use, and 
evidence of legal counsel review to M–
60 in accordance with (TAR) 48 CFR 
1201.304 for possible inclusion in the 
TAR. 

(B) Provisions and clauses used on a 
one-time basis (i.e., non-standard pro-
visions and clauses) may be approved 
by the contracting officer, unless a 
higher level is designated by the OA. 
This authority is permitted subject to: 

(1) evidence of legal counsel review in 
the contract file; 

(2) inserting these clauses in the ap-
propriate sections of the uniform con-
tract format; and 

(3) ensuring the provisions and 
clauses do not deviate from the re-
quirements of the FAR and TAR.

Subpart 1252.2—Texts of Provisions 
and Clauses

1252.209–70 Disclosure of conflicts of 
interest. 

As prescribed in 1209.507, insert the 
following provision:

DISCLOSURE OF CONFLICTS OF INTEREST (OCT 
1994) 

It is the Department of Transportation’s 
(DOT) policy to award contracts to only 
those offerors whose objectivity is not im-
paired because of any related past, present, 
or planned interest, financial or otherwise, 
in organizations regulated by DOT or in or-
ganizations whose interests may be substan-
tially affected by Departmental activities. 
Based on this policy: 

(a) The offeror shall provide a statement in 
its proposal which describes in a concise 
manner all past, present or planned organi-
zational, financial, contractual or other in-
terest(s) with an organization regulated by 
DOT, or with an organization whose inter-
ests may be substantially affected by De-
part-mental activities, and which is related 
to the work under this solicitation. The in-
terest(s) described shall include those of the 
proposer, its affiliates, proposed consultants, 
proposed subcontractors and key personnel 
of any of the entities. Past interest shall be 
limited to within one year of the date of the 

offeror’s technical proposal. Key personnel 
shall include any person owning more than 
20% interest in the offeror, and the offeror’s 
corporate officers, its senior managers and 
any employee who is responsible for making 
a decision or taking an action on this con-
tract where the decision or action can have 
an economic or other impact on the interests 
of a regulated or affected organization. 

(b) The offeror shall describe in detail why 
it believes, in light of the interest(s) identi-
fied in paragraph (a) of this section, that per-
formance of the proposed contract can be ac-
complished in an impartial and objective 
manner. 

(c) In the absence of any relevant interest 
identified in paragraph (a) of this section, 
the offeror shall submit in its proposal a 
statement certifying that to its best knowl-
edge and belief no affiliation exists relevant 
to possible conflicts of interest. The offeror 
must obtain the same information from po-
tential subcontractors prior to award of a 
subcontract. 

(d) The Contracting Officer will review the 
statement submitted and may require addi-
tional relevant information from the offeror. 
All such information, and any other relevant 
information known to DOT, will be used to 
determine whether an award to the offeror 
may create a conflict of interest. If any such 
conflict of interest is found to exist, the Con-
tracting Officer may (1) disqualify the offer-
or, or (2) determine that it is otherwise in 
the best interest of the United States to con-
tract with the offeror and include appro-
priate provisions to mitigate or avoid such 
conflict in the contract awarded. 

(e) The refusal to provide the disclosure or 
representation, or any additional informa-
tion required, may result in disqualification 
of the offeror for award. If nondisclosure or 
misrepresentation is discovered after award, 
the resulting contract may be terminated. If 
after award the Contractor discovers a con-
flict of interest with respect to the contract 
awarded as a result of this solicitation, 
which could not reasonably have been know 
prior to award, an immediate and full disclo-
sure shall be made in writing to the Con-
tracting Officer. The disclosure shall include 
a full description of the conflict, a descrip-
tion of the action the contractor has taken, 
or proposes to take, to avoid or mitigate 
such conflict. The Contracting Officer may, 
however, terminate the contract for conven-
ience if he or she deems that termination is 
in the best interest of the Government.

(End of provision)

1252.210–90 Bar coding requirement. 
(USCG) 

As prescribed in USCG guidance at 
(TAR) 48 CFR 1210.011–90 and 1213.507–
90, insert the following clause:
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BAR CODING REQUIREMENTS (OCT 1994) 

Item markings shall include bar coding in 
accordance with MIL–STD–1189 as follows: 

(a) The stock number shall be bar coded 
with no prefixes, dashes, spaces, or suffixes 
encoded. The contract number, the delivery 
order, or call order number, when used, shall 
be bar coded with no spaces or dashes en-
coded. 

(b) Prefixes and suffixes to the stock num-
ber may be included in the OCR–A in-the-
clear markings, but not in the bar code. 

(c) Preferred Bar Code Density (characters 
per inch as defined in MIL–STD–1189) is 
‘‘standard,’’ but densities from ‘‘standard’’ 
to ‘‘low’’ are acceptable. 

(d) OCR–A characters do not have to be 
machine readable. 

(e) Bar coding shall be machine readable. 
(f) Unless otherwise specified herein, min-

imum bar code height shall be 0.25 inch (6.4 
mm) or 15 percent of the bar code length, 
whichever is greater. 

(g) The preferred position of the OCR–A 
characters is beneath the bar codes, but the 
OCR–A characters may be over the bar codes. 

(h) On outer containers contractors shall 
either: 

(1) Encode the stock numbers and contract 
number in one line of bar code with the 
stock number appearing first; or 

(2) Encode the item stock number and con-
tract number on two labels, with the top 
label containing the stock number and the 
lower label containing the contract number. 

(i) On unit and intermediate containers, 
the item stock number in bar code with 
OCR–A below may be on the same label as 
the other data (identification markings) re-
quired by MIL–STD–129H. However, the bar 
code stock number shall appear on the top 
line with OCR–A characters on the second 
line; the OCR–A characters may include the 
stock number prefix and suffix, or alter-
natively, the complete stock number includ-
ing any prefix and suffix, shall be repeated as 
part of the identification markings. 

(j) Exclusions from bar code markings are: 
(1) Multi-packs/consolidation containers 

(containers with two or more different stock 
numbers within). 

(2) Reusable shipping containers used for 
multiple/ different stock number applica-
tions. 

(3) Items consigned to a prime contractor’s 
plant for installation in production.

(End of clause)

1252.211–70 Brand name or equal. 

As prescribed in (TAR) 48 CFR 
1210.011, insert the following provision:

BRAND NAME OR EQUAL (OCT 1994) 

(As used in this provision, the term ‘‘brand 
name’’ includes identification of products by 
make and model.) 

(a) If items called for by this solicitation 
have been identified in the schedule by a 
‘‘brand name or equal’’ description, such 
identification is intended to be descriptive, 
but not restrictive, and is intended to indi-
cate the quality and characteristics of prod-
ucts that will be satisfactory. Offers offering 
‘‘equal’’ products (including products of the 
brand name manufacturer other than the one 
described by brand name) will be considered 
for award if such products are clearly identi-
fied in the offers and are determined by the 
Government to meet fully the salient char-
acteristic requirements listed in the solicita-
tion. 

(b) Unless the offeror clearly indicates in 
its offer that it is offering an ‘‘equal’’ prod-
uct, its offer shall be considered as offering 
the brand name product referenced in the so-
licitation. 

(c) If the offeror proposed to furnish an 
‘‘equal’’ product, the brand name, if any, of 
the product to be furnished shall be inserted 
in the space provided in the solicitation, or 
such product shall be otherwise clearly iden-
tified in the offer. The evaluation of offers 
and the determination as to equality of the 
product offered shall be the responsibility of 
the Government and will be based on infor-
mation furnished by the offeror or identified 
in its offer as well as other information rea-
sonably available to the contracting office. 
CAUTION TO OFFERORS: The contracting 
office is not responsible for locating or se-
curing any information which is not identi-
fied in the offer and reasonably available to 
the contracting office. Accordingly, to insure 
that sufficient information is available, the 
offeror must furnish as a part of its offer all 
descriptive material (such as cuts, illustra-
tions, drawings, or other information) nec-
essary for the contracting office to: (1) deter-
mine whether the product offered meets the 
salient characteristic requirements of the 
solicitation; and (2) establish exactly what 
the offeror proposes to furnish and what the 
Government would be binding itself to ac-
quire by making an award. The information 
furnished may include specific reference to 
information previously furnished or to infor-
mation otherwise available to the con-
tracting office. 

(d) If the offeror proposes to modify a prod-
uct so as to make it conform to the require-
ments of the solicitation, it shall: (1) include 
in its offer a clear description of such pro-
posed modifications; and (2) clearly mark 
any descriptive material to show the pro-
posed modifications. 

(e) Modifications to make a product con-
form to a brand name product referenced in 
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the solicitation and proposed after the time 
for receipt of offers, will not be considered.

(End of provision) 

[59 FR 40288, Aug. 8, 1994. Redesignated at 61 
FR 50250, Sept. 25, 1996.]

1252.211–71 Index for specifications. 
As prescribed in (TAR) 48 CFR 

1210.011, insert the following clause:

INDEX FOR SPECIFICATIONS (OCT 1994) 

If an index or table of contents is furnished 
in connection with specifications, it is un-
derstood that such index or table of contents 
is for convenience only. Its accuracy and 
completeness is not guaranteed, and it is not 
to be considered as part of the specification. 
In case of discrepancy between the index or 
table of contents and the specifications, the 
specifications shall govern.

(End of clause) 

[59 FR 40288, Aug. 8, 1994. Redesignated at 61 
FR 50250, Sept. 25, 1996]

EDITORIAL NOTE: At 64 FR 2439, Jan. 14, 
1999, section 1252.211–71, first paragraph, was 
amended by removing the citation‘‘A(TAR) 
48 CFR 1211.204’’ and adding in its place the 
citation ‘‘A(TAR) 48 CFR 1211.204–70’’. This 
citation did not exist in the 1998 Code of Fed-
eral Regulations and could not be incor-
porated.

1252.211–90 Bar coding requirement. 
(USCG) 

As prescribed in USCG guidance at 
(TAR) 48 CFR 1211.204–90 and 1213.302–
590, insert the following clause:

BAR CODING REQUIREMENTS (OCT 1996) 

Item markings shall include bar coding in 
accordance with MIL–STD–1189 as clarified 
below: 

(a) The stock number shall be bar coded 
with no prefixes, dashes, spaces, or suffixes 
encoded. The contract number, the delivery 
order, or call order number, when used, shall 
be bar coded with no spaces or dashes en-
coded. 

(b) Prefixes and suffixes to the stock num-
ber may be included in the OCR–A in-the-
clear markings, but not in the bar code. 

(c) Preferred Bar Code Density (characters 
per inch as defined in MIL–STD–1189) is 
‘‘standard,’’ but densities from ‘‘standard’’ 
to ‘‘low’’ are acceptable. 

(d) OCR–A characters do not have to be 
machine readable. 

(e) Bar coding shall be machine readable. 
(f) Unless otherwise specified herein, min-

imum bar code height shall be 0.25 inch (6.4 

mm) or 15 percent of the bar code length, 
whichever is greater. 

(g) The preferred position of the OCR–A 
characters is below the bar codes, but the 
OCR–A characters may be above the bar 
codes. 

(h) On outer containers contractors shall 
either: 

(1) Encode the stock numbers and contract 
number in one line of bar code with the 
stock number appearing first; or 

(2) Encode the item stock number and con-
tract number on two labels, with the top 
label containing the stock number and the 
lower label containing the contract number. 

(i) On unit and intermediate containers, 
the item stock number in bar code with 
OCR–A below may be on the same label as 
the other data (identification markings) re-
quired by MIL–STD–129H. However, the bar 
code stock number shall appear on the top 
line with OCR–A characters on the second 
line; the OCR–A characters may include the 
stock number prefix and suffix, or alter-
natively, the complete stock number includ-
ing any prefix and suffix, shall be repeated as 
part of the identification markings. 

(j) Exclusions from bar code markings are: 
(1) Multi-packs/consolidation containers 

(containers with two or more different stock 
numbers within). 

(2) Reusable shipping containers used for 
multiple/different stock number applica-
tions. 

(3) Items consigned to a prime contractor’s 
plant for installation in production.

(End of clause) 

[64 FR 2439, Jan. 14, 1999]

1252.213–90 Evaluation factor for 
Coast Guard performance of bar 
coding requirement. (USCG) 

As prescribed in USCG guidance at 
(TAR) 48 CFR 1213.106–190, insert the 
following provision:

EVALUATION FACTOR FOR COAST GUARD PER-
FORMANCE OF BAR CODING REQUIREMENT 
(OCT 1994) 

If a small business cannot provide the bar 
coding requirement, as indicated elsewhere 
in the schedule, the contracting officer will 
apply the following formula to the quoted 
amounts: 

(a) Unit price quoted by small business 
$lll

(b) Add unit cost to the USCG to provide 
bar coding $lll

(c) Adjusted unit price (add lines a. and b.) 
$lll

The line (c) amount will become the 
amount the contracting officer considered 
when determining the lowest quoted amount.
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(End of provision) 

[64 FR 2439, Jan. 14, 1999]

1252.215–70 Key personnel and/or fa-
cilities. 

As prescribed in (TAR) 48 CFR 
1215.106, insert the following clause:

KEY PERSONNEL AND/OR FACILITIES (OCT 1994) 

(a) The personnel and/or facilities as speci-
fied in paragraph (c) are considered essential 
to the work being performed hereunder and 
may, with the consent of the contracting 
parties, be changed from time to time during 
the course of the contract by adding or delet-
ing personnel and/or facilities, as appro-
priate. 

(b) Prior to removing, replacing, or divert-
ing any of the specified individuals or facili-
ties, the Contractor shall notify, in writing, 
and receive consent from, the Contracting 
Officer reasonably in advance of the action 
and shall submit justification (including pro-
posed substitutions) in sufficient detail to 
permit evaluation of the impact on this con-
tract. 

(c) No diversion shall be made by the Con-
tractor without the written consent of the 
Contracting Officer. The Contracting Officer 
may ratify, in writing, the change and such 
ratification shall constitute the consent of 
the Contracting Officer required by this 
clause. 

The Key Personnel and/or Facilities under 
this Contract:
(Specify key personnel and/or facilities)

(End of clause) 

[59 FR 40228, Aug. 8, 1994]

EDITORIAL NOTE: At 64 FR 2439, Jan. 14, 
1999, section 1252.215–70, first paragraph, was 
amended by removing the citation ‘‘A(TAR) 
48 CFR 1215.106’’ and adding in its place the 
citation ‘‘A(TAR) 48 CFR 1215.204–3’’. This ci-
tation did not exist in the 1998 Code of Fed-
eral Regulations and could not be incor-
porated.

1252.216–70 Evaluation of offers sub-
ject to an economic price adjust-
ment clause. 

As prescribed in (TAR) 48 CFR 
1216.203–470, insert the following provi-
sion:

EVALUATION OF OFFERS SUBJECT TO AN ECO-
NOMIC PRICE ADJUSTMENT CLAUSE (OCT 
1994) 

Offers shall be evaluated without an 
amount for an economic price adjustment 
being added. Offers will be rejected which: (1) 
Increase the ceiling stipulated; (2) limit the 

downward adjustment; or (3) delete the eco-
nomic price adjustment clause. If the offer 
stipulates a ceiling lower than that included 
in the solicitation, the lower ceiling will be 
incorporated into any resulting contract.

(End of provision)

1252.216–71 Determination of award 
fee. 

As prescribed in (TAR) 48 CFR 
1216.405(a), insert the following clause:

DETERMINATION OF AWARD FEE (OCT 1994) 

(a) The Government shall, at the conclu-
sion of each specified evaluation period(s), 
evaluate the contractor’s performance for a 
determination of award fee earned. The con-
tractor agrees that the determination as to 
the amount of the award fee earned will be 
made by the Government Fee Determination 
Official (FDO) and such determination is 
binding on both parties and shall not be sub-
ject to appeal under the ‘‘Disputes’’ clause or 
to any board or court. 

(b) It is agreed that the evaluation of con-
tractor performance shall be in accordance 
with a Performance Evaluation Plan and 
that the contractor shall be promptly ad-
vised in writing of the determination and 
reasons why the award fee was or was not 
earned. It is further agreed that the con-
tractor may submit a self-evaluation of per-
formance of each period under consideration. 
While it is recognized that the basis for the 
determination of the fee shall be the evalua-
tion by the Government, any self-evaluation 
which is received within lll (insert num-
ber) days after the end of the period being 
evaluated may be given such consideration, 
if any, as the FDO shall find appropriate. 

(c) The FDO may specify in any fee deter-
mination that fee not earned during the pe-
riod evaluated may be accumulated and be 
available for allocation to one or more sub-
sequent periods. In that event, the distribu-
tion of award fee shall be adjusted to reflect 
such allocations.

(End of clause) 

[59 FR 40228, Aug. 8, 1994]

EDITORIAL NOTE: At 64 FR 2439, Jan. 14, 
1999, section 1252.216–71, first paragraph, was 
amended by removing the citation ‘‘A(TAR) 
48 CFR 1216.405(a)’’ and adding in its place 
the citation ‘‘A(TAR) 48 CFR 1216.406’’. This 
citation did not exist in the 1998 Code of Fed-
eral Regulations and could not be incor-
porated.

1252.216–72 Performance evaluation 
plan. 

As prescribed in (TAR) 48 CFR 
1216.405(b), insert the following clause:
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PERFORMANCE EVALUATION PLAN (OCT 1994) 

(a) A Performance Evaluation Plan shall 
be unilaterally established by the Govern-
ment based on the criteria stated in the con-
tract and used for the determination of 
award fee. This plan shall include the cri-
teria used to evaluate each area and the per-
centage of award fee (if any) available for 
each area. A copy of the plan shall be pro-
vided to the contractor lll (insert num-
ber) calendar days prior to the start of the 
first evaluation period. 

(b) The criteria contained within the Per-
formance Evaluation Plan may relate to: (1) 
Technical (including schedule) requirements 
if appropriate; (2) Management; and (3) Cost. 

(c) The Performance Evaluation Plan may, 
consistent with the contract, be revised uni-
laterally by the Government at any time 
during the period of performance. Notifica-
tion of such changes shall be provided to the 
contractor lll (insert number) calendar 
days prior to the start of the evaluation pe-
riod to which the change will apply.

(End of clause) 

[59 FR 40228, Aug. 8, 1994]

EDITORIAL NOTE: At 64 FR 2439, Jan. 14, 
1999, section 1252.216–72, first paragraph, was 
amended by removing the citation ‘‘A(TAR) 
48 CFR 1216.405(b)’’ and adding in its place 
the citation ‘‘A(TAR) 48 CFR 1216.406’’. This 
citation did not exist in the 1998 Code of Fed-
eral Regulations and could not be incor-
porated.

1252.216–73 Distribution of award fee. 
As prescribed in (TAR) 48 CFR 

1216.405(c), insert the following clause:

DISTRIBUTION OF AWARD FEE (OCT 1994) 

(a) The total amount of award fee available 
under this contract is assigned according to 
the following evaluation periods and 
amounts: 

Evaluation Period: 
Available Award Fee: 
(insert appropriate information) 
(b) Payment of the base fee and award fee 

shall be made, provided that after payment 
of 85 percent of the base fee and potential 
award fee, the Government may withhold 
further payment of the base fee and award 
fee until a reserve is set aside in an amount 
that the Government considers necessary to 
protect its interest. This reserve shall not 
exceed 15 percent of the total base fee and 
potential award fee or $100,000, whichever is 
less. 

(c) In the event of contract termination, 
either in whole or in part, the amount of 
award fee available shall represent a prorata 
distribution associated with evaluation pe-

riod activities or events as determined by 
the Government. 

(d) The Government will promptly make 
payment of any award fee upon the submis-
sion by the contractor to the contracting of-
ficer’s authorized representative, of a public 
voucher or invoice in the amount of the total 
fee earned for the period evaluated. Payment 
may be made without using a contract modi-
fication.

(End of clause) 

[59 FR 40228, Aug. 8, 1994]

EDITORIAL NOTE: At 64 FR 2439, Jan. 14, 
1999, section 1252.216–73, first paragraph, was 
amended by removing the citation ‘‘A(TAR) 
48 CFR 1216.405(c)’’ and adding in its place 
the citation ‘‘A(TAR) 48 CFR 1216.406’’. This 
citation did not exist in the 1998 Code of Fed-
eral Regulations and could not be incor-
porated.

1252.216–74 Settlement of letter con-
tract. 

As prescribed in (TAR) 48 CFR 
1216.603–4, insert the following clause:

SETTLEMENT OF LETTER CONTRACT (OCT 1994) 

(a) This contract constitutes the definitive 
contract contemplated by issuance of letter 
contract lll (insert number) dated lll 
(insert effective date). It supersedes the let-
ter contract and its modification number(s) 
lll (insert number(s)) and, to the extent 
of any inconsistencies, governs. (b) The 
cost(s) and fee(s), or price(s), established in 
this definitive contract represents full and 
complete settlement of letter contract lll 
(insert number and modification number(s) 
lll (insert number(s)). Payment of the 
agreed upon fee or profit withheld pending 
definitization of the letter contract, may 
commence immediately at the rate and 
times stated within this contract.

(End of clause)

1252.217–71 Delivery and shifting of 
vessel. 

As prescribed at 1217.7000 (a) and (b), 
insert the following clause:

DELIVERY AND SHIFTING OF VESSEL (OCT 1994) 

The Government shall deliver the vessel to 
the Contractor at his place of business. Upon 
completion of the work, the Government 
shall accept delivery of the vessel at the 
Contractor’s place of business. The Con-
tractor shall provide, at no additional 
charge, upon 24 hours’ advance notice, a tug 
or tugs and docking pilot, acceptable to the 
Contracting Officer, to assist in handling the 
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vessel between (to and from) the Contrac-
tor’s plant and the nearest point in a water-
way regularly navigated by vessels of equal 
or greater draft and length. While the vessel 
is in the hands of the Contractor, any nec-
essary towage, cartage, or other transpor-
tation between ship and shop or elsewhere, 
which may be incident to the work herein 
specified, shall be furnished by the Con-
tractor without additional charge to the 
Government.

(End of clause)

1252.217–72 Performance. 
As prescribed at 1217.7000 (a) and (b), 

insert the following clause:

PERFORMANCE (OCT 1994) 

(a) Upon the award of the contract, the 
Contractor shall promptly start the work 
specified and shall diligently prosecute the 
work to completion. The Contractor shall 
not start work until the contract has been 
awarded except in the case of emergency 
work ordered by the Contracting Officer in 
writing. 

(b) The Government shall deliver the vessel 
described in the contract at the time and lo-
cation specified in the contract. Upon com-
pletion of the work, the Government shall 
accept delivery of the vessel at the time and 
location specified in the contract. 

(c) The Contractor shall without charge,— 
(1) Make available to personnel of the ves-

sel while in dry dock or on a marine railway, 
sanitary lavatory and similar facilities at 
the plant acceptable to the Contracting Offi-
cer; 

(2) Supply and maintain suitable brows and 
gangways from the pier, dry dock, or marine 
railway to the vessel; 

(3) Treat salvage, scrap or other ship’s ma-
terial of the Government resulting from per-
formance of the work as items of Govern-
ment-furnished property, in accordance with 
the Government Property (Fixed Price Con-
tracts) clause; 

(4) Perform, or pay the cost of, any repair, 
reconditioning or replacement made nec-
essary as the result of the use by the Con-
tractor of any of the vessel’s machinery, 
equipment or fittings, including, but not 
limited to, winches, pumps, rigging, or pipe 
lines; and 

(5) Furnish suitable offices, office equip-
ment and telephones at or near the site of 
the work for the Government’s use. 

(d) The contract will state whether dock 
and sea trials are required to determine 
whether or not the Contractor has satisfac-
torily performed the work. 

(1) If dock and sea trials are required, the 
vessel shall be under the control of the ves-
sel’s commander and crew. 

(2) The Contractor shall not conduct dock 
and sea trials not specified in the contract 
without advance approval of the Contracting 
Officer. Dock and sea trials not specified in 
the contract shall be at the Contractor’s ex-
pense and risk. 

(3) The Contractor shall provide and install 
all fittings and appliances necessary for dock 
and sea trials. The Contractor shall be re-
sponsible for care, installation, and removal 
of instruments and apparatus furnished by 
the Government for use in the trials.

(End of clause)

1252.217–73 Inspection and manner of 
doing work. 

As prescribed at 1217.7000 (a) and (b), 
insert the following clause:

INSPECTION AND MANNER OF DOING WORK 
(OCT 1994) 

(a) The Contractor shall perform work in 
accordance with the contract, any drawings 
and specifications made a part of the job 
order, and any change or modification issued 
under the Changes clause. 

(b)(1) Except as provided in paragraph 
(b)(2) of this clause, and unless otherwise 
specifically provided in the contract, all 
operational practices of the Contractor and 
all workmanship, material, equipment, and 
articles used in the performance of work 
under this contract shall be in accordance 
with the best commercial marine practices 
and the rules and requirements of the Amer-
ican Bureau of Shipping, the U.S. Coast 
Guard, and the Institute of Electrical and 
Electronic Engineers, in effect at the time of 
Contractor’s submission of offer. 

(2) When Navy specifications are specified 
in the contract, the Contractor shall follow 
Navy standards of material and workman-
ship. The solicitation shall prescribe the 
Navy standard whenever applicable. 

(c) The Government may inspect and test 
all material and workmanship at any time 
during the Contractor’s performance of the 
work. 

(1) If, prior to delivery, the Government 
finds any material or workmanship is defec-
tive or not in accordance with the contract, 
in addition to its rights under the Guarantee 
clause, the Government may reject the de-
fective or nonconforming material or work-
manship and require the Contractor to cor-
rect or replace it at the Contractor’s ex-
pense. 

(2) If the Contractor fails to proceed 
promptly with the replacement or correction 
of the material or workmanship, the Govern-
ment may replace or correct the defective or 
nonconforming material or workmanship 
and charge the Contractor the excess costs 
incurred. 
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(3) As specified in the contract, the Con-
tractor shall provide and maintain an inspec-
tion system acceptable to the Government. 

(4) The Contractor shall maintain com-
plete records of all inspection work and shall 
make them available to the Government 
during performance of the contract and for 
90 days after the completion of all work re-
quired. 

(d) The Contractor shall not permit any 
welder to work on a vessel unless the welder 
is, at the time of the work, qualified to the 
standards established by the U.S. Coast 
Guard, American Bureau of Shipping, or De-
partment of the Navy for the type of welding 
being performed. Qualifications of a welder 
shall be as specified in the contract. 

(e) The Contractor shall— 
(1) Exercise reasonable care to protect the 

vessel from fire; 
(2) Maintain a reasonable system of inspec-

tion over activities taking place in the vicin-
ity of the vessel’s magazines, fuel oil tanks, 
or storerooms containing flammable mate-
rials. 

(3) Maintain a reasonable number of hose 
lines ready for immediate use on the vessel 
at all times while the vessel is berthed 
alongside the Contractor’s pier or in dry 
dock or on a marine railway; 

(4) Unless otherwise provided in the con-
tract, provide sufficient security patrols to 
reasonably maintain a fire watch for protec-
tion of the vessel when it is in the Contrac-
tor’s custody; 

(5) To the extent necessary, clean, wash, 
and steam out or otherwise make safe, all 
tanks under alteration or repair. 

(6) Furnish the Contracting Officer a ‘‘gas-
free’’ or ‘‘safe-for-hotwork’’ certificate be-
fore any hot work is done on a tank; 

(7) Treat the contents of any tank as Gov-
ernment property in accordance with the 
Government Property (Fixed-Price Con-
tracts) clause; and 

(8) Dispose of the contents of any tank 
only at the direction, or with the concur-
rence, of the Contracting Officer. 

(f) Except as otherwise provided in the con-
tract, when the vessel is in the custody of 
the Contractor or in dry dock or on a marine 
railway and the temperature is expected to 
go as low as 35 Fahrenheit, the Contractor 
shall take all necessary steps to— 

(1) Keep all hose pipe lines, fixtures, traps, 
tanks, and other receptacles on the vessel 
from freezing; and 

(2) Protect the stern tube and propeller 
hubs from frost damage. 

(g) The Contractor shall, whenever prac-
ticable— 

(1) Perform the required work in a manner 
that will not interfere with the berthing and 
messing of Government personnel attached 
to the vessel; and 

(2) Provide Government personnel attached 
to the vessel access to the vessel at all 
times. 

(h) Government personnel attached to the 
vessel shall not interfere with the Contrac-
tor’s work or workers. 

(i)(1) The Government does not guarantee 
the correctness of the dimensions, sizes, and 
shapes set forth in any contract, sketches, 
drawings, plans, or specifications prepared or 
furnished by the Government, unless the 
contract requires that the Contractor per-
form the work prior to any opportunity to 
inspect. 

(2) Except as stated in paragraph (i)(1) of 
this clause, and other than those parts fur-
nished by the Government, and the Con-
tractor shall be responsible for the correct-
ness of the dimensions, sizes, and shapes of 
parts furnished under this agreement. 

(j) The Contractor shall at all times keep 
the site of the work on the vessel free from 
accumulation of waste material or rubbish 
caused by its employees or the work. At the 
completion of the work, unless the contract 
specifies otherwise, the Contractor shall re-
move all rubbish from the site of the work 
and leave the immediate vicinity of the work 
area ‘‘broom clean.’’

(End of clause)

1252.217–74 Subcontracts. 

As prescribed at 1217.7000 (a) and (b), 
insert the following clause:

SUBCONTRACTS (OCT 1994) 

(a) Nothing contained in the contract shall 
be construed as creating any contractual re-
lationship between any subcontractor and 
the Government. The divisions or sections of 
the specifications are not intended to control 
the Contractor in dividing the work among 
subcontractors or to limit the work per-
formed by any trade. 

(b) The Contractor shall be responsible to 
the Government for acts and omissions of its 
own employees, and of subcontractors and 
their employees. The Contractor shall also 
be responsible for the coordination of the 
work of the trades, subcontractors, and ma-
terial men. 

(c) The Contractor shall, without addi-
tional expense to the Government, employ 
specialty subcontractors where required by 
the specifications. 

(d) The Government or its representatives 
will not undertake to settle any differences 
between the Contractor and its subcontrac-
tors, or between subcontractors.
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(End of clause)

1252.217–75 Lay days. 
As prescribed at 1217.7000 (a) and (b), 

insert the following clause:

LAY DAYS (OCT 1994) 

(a) Lay day time will be paid by the Gov-
ernment at the Contractor’s stipulated bid 
price for this item of the contract when the 
vessel remains on the dry dock or marine 
railway as a result of any change that in-
volves work in addition to that required 
under the basic contract. 

(b) No lay day time shall be paid until all 
items of the basic contract for which a price 
was established by the Contractor and for 
which docking of the vessel was required 
have been satisfactorily completed and ac-
cepted. 

(c) Days of hauling out and floating, what-
ever the hour, shall not be paid as lay day 
time, and days when no work is performed by 
the Contractor shall not be paid as lay day 
time. 

(d) Payment of lay day time shall con-
stitute complete compensation for all costs, 
direct and indirect, to reimburse the Con-
tractor for use of dry dock or marine rail-
way.

(End of clause)

1252.217–76 Liability and insurance. 
As prescribed at 1217.7000 (a) and (b), 

insert the following clause:

LIABILITY AND INSURANCE (OCT 1994) 

(a) The Contractor shall exercise its best 
efforts to prevent accidents, injury, or dam-
age to all employees, persons, and property, 
in and about the work, and to the vessel or 
part of the vessel upon which work is done. 

(b) Loss or damage to the vessel, materials, 
or equipment. (1) Unless otherwise directed 
or approved in writing by the Contracting 
Officer, the Contractor shall not carry insur-
ance against any form of loss or damage to 
the vessel(s) or to the materials or equip-
ment to which the Government has title or 
which have been furnished by the Govern-
ment for installation by the Contractor. The 
Government assumes the risks of loss of and 
damage to that property. 

(2) The Government does not assume any 
risk with respect to loss or damage com-
pensated for by insurance or otherwise or re-
sulting from risks with respect to which the 
Contractor has failed to maintain insurance, 
if available, as required or approved by the 
Contracting Officer. 

(3) The Government does not assume risk 
of and will not pay for any costs of the fol-
lowing: 

(i) Inspection, repair, replacement, or re-
newal of any defects in the vessel(s) or mate-
rial and equipment due to— 

(A) Defective workmanship performed by 
the Contractor or its subcontractors; 

(B) Defective materials or equipment fur-
nished by the Contractor or its subcontrac-
tors; or 

(C) Workmanship, materials, or equipment 
which do not conform to the requirements of 
the contract, whether or not the defect is la-
tent or whether or not the nonconformance 
is the result of negligence. 

(ii) Loss, damage, liability, or expense 
caused by, resulting from, or incurred as a 
consequence of any delay or disruption, will-
ful misconduct or lack of good faith by the 
Contractor or any of its representatives that 
have supervision or direction of— 

(A) All or substantially all of the Contrac-
tor’s business; or 

(B) All or substantially all of the Contrac-
tor’s operation at any one plant. 

(4) As to any risk that is assumed by the 
Government, the Government shall be sub-
rogated to any claim, demand or cause of ac-
tion against third parties that exists in favor 
of the Contractor. If required by the Con-
tracting Officer, the Contractor shall exe-
cute a formal assignment or transfer of the 
claim, demand, or cause of action. 

(5) No party other than the Contractor 
shall have any right to proceed directly 
against the Government or join the Govern-
ment as a codefendant in any action. 

(6) Notwithstanding the foregoing, the 
Contractor shall bear the first $5,000 of loss 
or damage from each occurrence or incident, 
the risk of which the Government would 
have assumed under the provision of this 
paragraph (b). 

(c) Indemnification. The Contractor indem-
nifies the Government and the vessel and its 
owners against all claims, demands, or 
causes of action to which the Government, 
the vessel or its owner(s) might be subject as 
a result of damage or injury (including 
death) to the property or person of anyone 
other than the Government or its employees, 
or the vessel or its owner, arising in whole or 
in part from the negligence or other wrong-
ful act of the Contractor, or its agents or 
employees, or any subcontractor, or its 
agents or employees. 

(1) The Contractor’s obligation to indem-
nify under this paragraph shall not exceed 
the sum of $300,000 as a consequence of any 
single occurrence with respect to any one 
vessel. 

(2) The indemnity includes, without limi-
tation, suits, actions, claims, costs, or de-
mands of any kind, resulting from death, 
personal injury, or property damage occur-
ring during the period of performance of 
work on the vessel or within 90 days after re-
delivery of the vessel. For any claim, etc., 
made after 90 days, the rights of the parties 
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shall be as determined by other provisions of 
this contract and by law. The indemnity 
does apply to death occurring after 90 days 
where the injury was received during the pe-
riod covered by the indemnity. 

(d) Insurance. (1) The Contractor shall, at 
its own expense, obtain and maintain the fol-
lowing insurance— 

(i) Casualty, accident, and liability insur-
ance, as approved by the Contracting Officer, 
insuring the performance of its obligations 
under paragraph (c) of this clause. 

(ii) Workers Compensation Insurance (or 
its equivalent) covering the employees en-
gaged on the work. 

(2) The Contractor shall ensure that all 
subcontractors engaged on the work obtain 
and maintain the insurance required in para-
graph (d)(1) of this clause. 

(3) Upon request of the Contracting Officer, 
the Contractor shall provide evidence of the 
insurance required by paragraph (d) of this 
clause. 

(e) The Contractor shall not make any al-
lowance in the contract price for the inclu-
sion of any premium expense or charge for 
any reserve made on account of self-insur-
ance for coverage against any risk assumed 
by the Government under this clause. 

(f) The Contractor shall give the Con-
tracting Officer written notice as soon as 
practicable after the occurrence of a loss or 
damage for which the Government has as-
sumed the risk. 

(1) The notice shall contain full details of 
the loss or damage. 

(2) If a claim or suit is later filed against 
the Contractor as a result of the event, the 
Contractor shall immediately deliver to the 
Government every demand, notice, sum-
mons, or other process received by the Con-
tractor or its employees or representatives. 

(3) The Contractor shall cooperate with the 
Government and, upon request, shall assist 
in effecting settlements, securing and giving 
evidence, obtaining the attendance of wit-
nesses, and in the conduct of suits. The Gov-
ernment shall reimburse the Contractor for 
expenses incurred in this effort, other than 
the cost of maintaining the Contractor’s 
usual organization. 

(4) The Contractor shall not, except at its 
own expense, voluntarily make any pay-
ments, assume any obligation, or incur any 
expense other than what would be impera-
tive for the protection of the vessel(s) at the 
time of the event. 

(g) In the event of loss of or damage to any 
vessel(s), material, or equipment which may 
result in a claim against the Government 
under the insurance provisions of this con-
tract, the Contractor shall promptly notify 
the Contracting Officer of the loss or dam-
age. The Contracting Officer may, without 
prejudice to any right of the Government, ei-
ther— 

(1) Order the Contractor to proceed with 
replacement or repair, in which event the 
Contractor shall effect the replacement or 
repair; 

(i) The Contractor shall submit to the Con-
tracting Officer a request for reimbursement 
of the cost of the replacement or repair to-
gether with whatever supporting documenta-
tion the Contracting Officer may reasonably 
require, and shall identify the request as 
being submitted under the Insurance clause 
of this contract. 

(ii) If the Government determines that the 
risk of the loss or damage is within the scope 
of the risks assumed by the Government 
under this clause, the Government will reim-
burse the Contractor for the reasonable al-
lowable cost of the replacement or repair, 
plus a reasonable profit (if the work or re-
placement or repair was performed by the 
Contractor) less the deductible amount spec-
ified in paragraph (b) of this clause. 

(iii) Payments by the Government to the 
Contractor under this clause are outside the 
scope of and shall not affect the pricing 
structure of the contract, and are additional 
to the compensation otherwise payable to 
the Contractor under this contract; or 

(2) Decide that the loss or damage shall not 
be replaced or repaired and in that event, the 
Contracting Officer shall— 

(i) Modify the contract appropriately, con-
sistent with the reduced requirements re-
flected by the unreplaced or unrepaired loss 
or damage; or 

(ii) Terminate the repair of any part or all 
of the vessel(s) under the Termination for 
Convenience of the Government clause of 
this contract.

(End of clause)

1252.217–77 Title. 
As prescribed at 1217.7000 (a) and (b), 

insert the following clause:

TITLE (OCT 1994) 

(a) Unless otherwise provided, title to all 
materials and equipment to be incorporated 
in a vessel in the performance of this con-
tract shall vest in the Government upon de-
livery at the location specified for the per-
formance of the work. 

(b) Upon completion of the contract, or 
with the approval of the Contracting Officer 
during performance of the contract, all Con-
tractor-furnished materials and equipment 
not incorporated in, or placed on, any vessel, 
shall become the property of the Contractor, 
unless the Government has reimbursed the 
Contractor for the cost of the materials and 
equipments. 

(c) The vessel, its equipment, movable 
stores, cargo, or other ship’s materials shall 
not be considered Government-furnished 
property.
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(End of clause)

1252.217–78 Discharge of liens. 

As prescribed at 1217.7000 (a) and (b), 
insert the following clause:

DISCHARGE OF LIENS (OCT 1994) 

(a) The Contractor shall immediately dis-
charge or cause to be discharged, any lien or 
right in rem of any kind, other than in favor 
of the Government, that exists or arises in 
connection with work done or materials fur-
nished under this contract. 

(b) If any such lien or right in rem is not 
immediately discharged, the Government, at 
the expense of the Contractor, may dis-
charge, or cause to be discharged, the lien or 
right.

(End of clause)

1252.217–79 Delays. 

As prescribed at 1217.7000 (a) and (b), 
insert the following clause:

DELAYS (OCT 1994) 

When during the performance of this con-
tract the Contractor is required to delay 
work on a vessel temporarily, due to orders 
or actions of the Government respecting 
stoppage of work to permit shifting the ves-
sel, stoppage of hot work to permit bun-
kering, stoppage of work due to embarking 
or debarking passengers and loading or dis-
charging cargo, and the Contractor is not 
given sufficient advance notice or is other-
wise unable to avoid incurring additional 
costs on account thereof, an equitable ad-
justment shall be made in the price of the 
contract pursuant to the ‘‘Changes’’ clause.

(End of clause)

1252.217–80 Department of Labor safe-
ty and health regulations for ship 
repairing. 

As prescribed at 1217.7000 (a) and (b), 
insert the following clause:

DEPARTMENT OF LABOR SAFETY AND HEALTH 
REGULATIONS FOR SHIP REPAIR (OCT 1994) 

Nothing contained in this contract shall 
relieve the Contractor of any obligations it 
may have to comply with— 

(a) The Occupational Safety and Health 
Act of 1970 (29 U.S.C. 651, et seq.); 

(b) The Safety and Health Regulations for 
Ship Repairing (29 CAR part 1915); or 

(c) Any other applicable Federal, State, 
and local laws, codes, ordinances, and regula-
tions.

(End of clause)

1252.217–81 Guarantee. 
As prescribed at 1217.7000(c), insert 

the following clause:

GUARANTEE (OCT 1994) 

(a) In the event any work performed or ma-
terials furnished by the contractor prove de-
fective or deficient within 60 days from the 
date of redelivery of the vessel(s), the Con-
tractor, as directed by the Contracting Offi-
cer and at its own expense, shall correct and 
repair the deficiency to the satisfaction of 
the Contracting Officer. 

(b) If the Contractor or any subcontractor 
has a guarantee for work performed or mate-
rials furnished that exceeds the 60 day pe-
riod, the Government shall be entitled to 
rely upon the longer guarantee until its expi-
ration. 

(c) With respect to any individual work 
item identified as incomplete at the time of 
redelivery of the vessel(s), the guarantee pe-
riod shall run from the date the item is com-
pleted. 

(d) If practicable, the Government shall 
give the Contractor an opportunity to cor-
rect the deficiency. 

(1) If the Contracting Officer determines it 
is not practicable or is otherwise not advis-
able to return the vessel(s) to the Con-
tractor, or the Contractor fails to proceed 
with the repairs promptly, the Contracting 
Officer may direct that the repairs be per-
formed elsewhere, at the Contractor’s ex-
pense. 

(2) If correction and repairs are performed 
by other than the Contractor, the Con-
tracting Officer may discharge the Contrac-
tor’s liability by making an equitable deduc-
tion in the price of the contract. 

(e) The Contractor’s liability shall extend 
for an additional 90 day guarantee period on 
those defects or deficiencies that the Con-
tractor corrected. 

(f) At the option of the Contracting officer, 
defects and deficiencies may be left uncor-
rected. In that event, the Contractor and 
Contracting Officer shall negotiate an equi-
table reduction in the contract price. Failure 
to agree upon an equitable reduction shall 
constitute a dispute under the Disputes 
clause of this contract.

(End of clause) 

[59 FR 40288, Aug. 8, 1994, as amended at 60 
FR 55802, Nov. 3, 1995]

1252.219–70 Small business and small 
disadvantaged business subcon-
tracting reporting. 

As prescribed in (TAR) 48 CFR 
1219.708–70, insert the following clause:
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SMALL BUSINESS AND SMALL DISADVANTAGED 
BUSINESS SUBCONTRACTING REPORTING (OCT 
1994) 

(a) The Contractor shall submit the Sum-
mary Subcontract Report (Standard Form 
295 (SF–295)) to the Department of Transpor-
tation, Office of the Secretary, Office of 
Small and Disadvantaged Business Utiliza-
tion (S–42), 400 7th St., SW, Washington, DC, 
20590. 

(b) The Contractor shall include this clause 
in all subcontracts that include the clause at 
(FAR) 48 CFR 52.219–9.

(End of clause) 

[59 FR 40288, Aug 8, 1994, as amended at 62 FR 
26420, May 14, 1997]

1252.220–90 Local hire. (USCG) 
As prescribed in USCG guidance at 

(TAR) 48 CFR 1220.9001, insert the fol-
lowing clause:

LOCAL HIRE (OCT 1994) 

The Contractor shall employ, for the pur-
pose of performing this contract in whole or 
in part in a State that has an unemployment 
rate in excess of the national average rate of 
unemployment (as defined by the Secretary 
of Labor), individuals who are local residents 
and who, in the case of any craft or trade, 
possess or would be able to acquire promptly 
the necessary skills. Local Resident means a 
resident or an individual who commutes 
daily to that State.

(End of clause) 

[64 FR 2439, Jan. 14, 1999]

1252.222–70 Strikes or picketing affect-
ing timely completion of the con-
tract work. 

As prescribed in (TAR) 48 CFR 
1222.101–71(a), insert the following 
clause:

STRIKES OR PICKETING AFFECTING TIMELY 
COMPLETION OF THE CONTRACT WORK (OCT 
1994) 

Notwithstanding any other provision here-
of, the Contractor is responsible for delays 
arising out of labor disputes, including but 
not limited to strikes, if such strikes are 
reasonably avoidable. A delay caused by a 
strike or by picketing which constitutes an 
unfair labor practice is not excusable unless 
the Contractor takes all reasonable and ap-
propriate action to end such a strike or pick-
eting, such as the filing of a charge with the 
National Labor Relations Board, the use of 
other available Government procedures, and 

the use of private boards or organizations for 
the settlement of disputes.

(End of clause)

1252.222–71 Strikes or picketing affect-
ing access to a DOT facility. 

As prescribed in (TAR) 48 CFR 
1222.101–71(b), insert the following 
clause:

STRIKES OR PICKETING AFFECTING ACCESS TO 
A DOT FACILITY (OCT 1994) 

If the Contracting Officer notifies the Con-
tractor in writing that a strike or picketing: 
(a) is directed at the Contractor or subcon-
tractor or any employee of either; and (b) 
impedes or threatens to impede access by 
any person to a DOT facility where the site 
of the work is located, the Contractor shall 
take all appropriate action to end such 
strike or picketing, including, if necessary, 
the filing of a charge of unfair labor practice 
with the National Labor Relations Board or 
the use of other available judicial or admin-
istrative remedies.

(End of clause)

1252.223–70 Removal or disposal of 
hazardous substances—applicable 
licenses and permits. 

As prescribed in (TAR) 48 CFR 
1223.303, insert the following clause:

REMOVAL OR DISPOSAL OF HAZARDOUS SUB-
STANCES—APPLICABLE LICENSES AND PER-
MITS (DEC 1997) 

The Contractor must have all licenses and 
permits required by Federal, state, and local 
laws to perform hazardous substance(s) re-
moval or disposal services. If the Contractor 
does not currently possess these documents, 
it must obtain all requisite licenses and per-
mits within l days after date of award. The 
Contractor shall provide evidence of said 
documents to the Contracting Officer or des-
ignated Government representative prior to 
commencement of work under the contract.

(End of clause) 

[62 FR 67752, Dec. 30, 1997]

1252.223–71 Accident and fire report-
ing. 

As prescribed in (TAR) 48 CFR 
1223.7000(a), insert the following clause:

ACCIDENT AND FIRE REPORTING (OCT 1994) 

(a) The Contractor shall report to the Con-
tracting Officer any accident or fire occur-
ring at the site of the work which causes: 
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(1) A fatality or as much as one lost work-
day on the part of any employee of the Con-
tractor or subcontractor at any tier; 

(2) Damage of $1,000 or more to Federal 
property, either real or personal; 

(3) Damage of $1,000 or more to Contractor 
or subcontractor owned or leased motor ve-
hicles or mobile equipment; or 

(4) Damage for which a contract time ex-
tension may be requested. 

(b) Accident and fire reports required by 
paragraph (a) of this section shall be accom-
plished by the following means: 

(1) Accidents or fires resulting in a death, 
hospitalization of five or more persons, or 
destruction of Federal property (either real 
or personal), the total value of which is esti-
mated at $100,000 or more, shall be reported 
immediately by telephone to the Con-
tracting Officer or his/her authorized rep-
resentative and shall be confirmed by tele-
gram or facsimile transmission within 24 
hours to the Contracting Officer. Such tele-
gram or facsimile transmission shall state 
all known facts as to extent of injury and 
damage and as to cause of the accident or 
fire. 

(2) Other accident and fire reports required 
by paragraph (a) of this section may be re-
ported by the Contractor using a state, pri-
vate insurance carrier, or Contractor acci-
dent report form which provides for the 
statement of: 

(i) The extent of injury; and 
(ii) The damage and cause of the accident 

or fire. 
Such report shall be mailed or otherwise 

delivered to the Contracting Officer within 
48 hours of the occurrence of the accident or 
fire. 

(c) The Contractor shall assure compliance 
by subcontractors at all tiers with the re-
quirements of this clause.

(End of clause)

1252.223–72 Protection of human sub-
jects. 

As prescribed in (TAR) 48 CFR 
1223.7000(b), insert the following clause:

PROTECTION OF HUMAN SUBJECTS (OCT 1994) 

The Contractor shall comply with the Na-
tional Highway Traffic Safety Administra-
tion (NHTSA) principles and procedures (in 
accordance with NHTSA Order 700–1, 700–3, 
and 700–4) for the protection of human sub-
jects participating in activities supported di-
rectly or indirectly by contracts from DOT. 
A copy of the applicable NHTSA orders shall 
be provided to offerors and/or contractors 
upon request. In fulfillment of its assurance: 

(a) A committee competent to review 
projects and activities that involve human 
subjects shall be established and maintained 
by the Contractor. 

(b) The committee shall be assigned re-
sponsibility to determine for each activity 
planned and conducted that: 

(1) The rights and welfare of subjects are 
adequately protected; 

(2) The risks to subjects are outweighed by 
potential benefits; and 

(3) The informed consent of subjects shall 
be obtained by methods that are adequate 
and appropriate. 

(c) Committee reviews are to be conducted 
with objectivity and in a manner to ensure 
the exercise of independent judgment of the 
members. Members shall be excluded from 
review of projects or activities in which they 
have an active role or a conflict of interests. 

(d) Continuing constructive communica-
tion between the committee and the project 
directors must be maintained as a means of 
safeguarding the rights and welfare of sub-
jects. 

(e) Facilities and professional attention re-
quired for subjects who may suffer physical, 
psychological, or other injury as a result of 
participating in an activity shall be pro-
vided. 

(f) The committee shall maintain records 
of committee review of applications and ac-
tive projects, of documentation of informed 
consent, and of other documentation that 
may pertain to the selection, participation, 
and protection of subjects. Detailed records 
shall be maintained of circumstances of any 
review that adversely affects the rights or 
welfare of the individual subjects. Such ma-
terials shall be made available to DOT upon 
request. 

(g) The retention period of such records 
and materials shall be as specified at (FAR) 
48 CFR 4.703. 

(h) Periodic reviews shall be conducted by 
the Contractor to assure, through appro-
priate administrative overview, that the 
practices and procedures designed for the 
protection of the rights and welfare of sub-
jects are being effectively applied.

(NOTE: If the Contractor has a Department 
of Health and Human Services approved In-
stitutional Review Board (IRB) which can 
appropriately review this contract in accord-
ance with the technical requirements and 
NHTSA Orders 700–1, 700–3, and 700–4, that 
IRB will be considered acceptable for the 
purposes of this contract.

(End of clause)

1252.228–70 Loss of or damage to 
leased aircraft. 

As prescribed in (TAR) 48 CFR 
1228.306–70 (a) and (b), insert the fol-
lowing clause:
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LOSS OF OR DAMAGE TO LEASED AIRCRAFT 
(DEC 1997) 

(a) The Government assumes all risk of 
loss of, or damage (except normal wear and 
tear) to, the leased aircraft during the term 
of this lease while the aircraft is in the pos-
session of the Government. 

(b) In the event of damage to the aircraft, 
the Government, at its option, shall make 
the necessary repairs with its own facilities 
or by contract, or pay the Contractor the 
reasonable cost of repair of the aircraft. 

(c) In the event the aircraft is lost or dam-
aged beyond repair, the Government shall 
pay the Contractor a sum equal to the fair 
market value of the aircraft at the time of 
such loss or damage, which value may be 
specifically agreed to in clause 1252.228–71, 
‘‘Fair Market Value of Aircraft,’’ less the 
salvage value of the aircraft. However, the 
Government may retain the damaged air-
craft or dispose of it as it wishes. In that 
event, the Contractor will be paid the fair 
market value of the aircraft as stated in the 
clause. 

(d) The Contractor agrees that the con-
tract price does not include any cost attrib-
utable to hull insurance or to any reserve 
fund it has established to protect its interest 
in the aircraft. If, in the event of loss or 
damage to the leased aircraft, the Con-
tractor receives compensation for such loss 
or damage in any form from any source, the 
amount of such compensation shall be: 

(1) Credited to the Government in deter-
mining the amount of the Government’s li-
ability; or 

(2) For an increment of value of the air-
craft beyond the value for which the Govern-
ment is responsible. 

(e) In the event of loss of or damage to the 
aircraft, the Government shall be subrogated 
to all rights of recovery by the Contractor 
against third parties for such loss or damage 
and the Contractor shall promptly assign 
such rights in writing to the Government.

(End of clause) 

[62 FR 67752, Dec. 30, 1997]

1252.228–71 Fair market value of air-
craft. 

As prescribed in (TAR) 48 CFR 
1228.306–70 (a) and (c), insert the fol-
lowing clause:

FAIR MARKET VALUE OF AIRCRAFT (OCT 1994) 

For purposes of the clause entitled ‘‘Loss 
of or Damage to Leased Aircraft,’’ it is 
agreed that the fair market value of the air-
craft to be used in the performance of this 
contract shall be the lesser of the two values 
set out in paragraphs (a) and (b): 

(a) $llllll; or 

(b) If the contractor has insured the same 
aircraft against loss or destruction in con-
nection with other operations, the amount of 
such insurance coverage on the date of the 
loss or damage for which the Government 
may be responsible under this contract.

(End of clause)

1252.228–72 Risk and indemnities. 
As prescribed in (TAR) 48 CFR 

1228.306–70(a) and (d), insert the fol-
lowing clause:

RISK AND INDEMNITIES (DEC 1997) 

The Contractor hereby agrees to indemnify 
and hold harmless the Government, its offi-
cers and employees from and against all 
claims, demands, damages, liabilities, losses, 
suits and judgments (including all costs and 
expenses incident thereto) which may be suf-
fered by, accrue against, be charged to or re-
coverable from the Government, its officers 
and employees by reason of injury to or 
death of any person other than officers, 
agents, or employees of the Government or 
by reason of damage to property of others of 
whatsoever kind (other than the property of 
the Government, its officers, agents or em-
ployees) arising out of the operation of the 
aircraft. In the event the Contractor holds or 
obtains insurance in support of this cov-
enant, evidence of insurance shall be deliv-
ered to the Contracting Officer.

(End of clause) 

[62 FR 67752, Dec. 30, 1997]

1252.228–90 Notification of Miller Act 
payment bond protection. (USCG) 

As prescribed in USCG guidance at 
(TAR) 48 CFR 1228.106–490, insert the 
following clause:

NOTIFICATION OF MILLER ACT PAYMENT BOND 
PROTECTION (OCT 1994) 

This notice clause shall be inserted by first 
tier subcontractors in all their subcontracts 
and shall contain the surety which has pro-
vided the payment bond under the prime 
contract. 

(a) The prime contract is subject to the 
Miller Act (40 U.S.C. 270), under which the 
prime contractor has obtained a payment 
bond. This payment bond may provide cer-
tain unpaid employees, suppliers, and sub-
contractors a right to sue the bonding surety 
under the Miller Act for amounts owned for 
work performed and materials delivery 
under the prime contract. 

(b) Persons believing that they have legal 
remedies under the Miller Act should consult 
their legal advisor regarding the proper steps 
to take to obtain these remedies. This notice 
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clause does not provide any party any rights 
against the Federal Government, or create 
any relationship, contractual or otherwise, 
between the Federal Government and any 
private party. 

(c) The surety which has provided the pay-
ment bond under the prime contract is: 
llllllllllllllllllllllll

(Name)
llllllllllllllllllllllll

(Street Address)
llllllllllllllllllllllll

(City, State, Zip Code)
llllllllllllllllllllllll

(Contact & Tel. No.)

(End of clause) 

[64 FR 2439, Jan. 14, 1999]

1252.231–70 Date of incurrence of 
costs. 

As prescribed in (TAR) 48 CFR 
1231.205–32, insert the following clause:

DATE OF INCURRENCE OF COSTS (OCT 1994) 

The Contractor shall be entitled to reim-
bursement for costs incurred on or after 
lll in an amount not to exceed $lll 
that, if incurred after this contract had been 
entered into, would have been reimbursable 
under this contract.

(End of clause)

1252.236–70 Special precautions for 
work at operating airports. 

As prescribed in (TAR) 48 CFR 
1236.570, insert the following clause:

SPECIAL PRECAUTIONS FOR WORK AT 
OPERATING AIRPORTS (OCT 1994) 

(a) When work is to be performed at an op-
erating airport, the Contractor must arrange 
its work schedule so as not to interfere with 
flight operations. Such operations will take 
precedence over construction convenience. 
Any operations of the Contractor which 
would otherwise interfere with or endanger 
the operations of aircraft shall be performed 
only at times and in the manner directed by 
the Contracting Officer. The Government 
will make every effort to reduce the disrup-
tion of the Contractor’s operation. 

(b) Unless otherwise specified by local reg-
ulations, all areas in which construction op-
erations are underway shall be marked by 
yellow flags during daylight hours and by 
red lights at other times. The red lights 
along the edge of the construction areas 
within the existing aprons shall be the elec-
tric type of not less than 100 watts intensity 
placed and supported as required. All other 
construction markings on roads and adjacent 

parking lots may be either electric or bat-
tery type lights. These lights and flags shall 
be placed so as to outline the construction 
areas and the distance between any two flags 
or lights shall not be greater than 25 feet. 
The Contractor shall provide adequate watch 
to maintain the lights in working condition 
at all times other than daylight hours. The 
hour of beginning and the hour of ending of 
daylight will be determined by the Con-
tracting Officer. 

(c) All equipment and material in the con-
struction areas or when moved outside the 
construction area shall be marked with air-
port safety flags during the day and when di-
rected by the Contracting Officer, with red 
obstruction lights at nights. All equipment 
operating on the apron, taxiway, runway, 
and intermediate areas after darkness hours 
shall have clearance lights in conformance 
with instructions from the Contracting Offi-
cer. No construction equipment shall operate 
within 50 feet of aircraft undergoing fuel op-
erations. Open flames are not allowed on the 
ramp except at times authorized by the Con-
tracting Officer. 

(d) Trucks and other motorized equipment 
entering the airport or construction area 
shall do so only over routes determined by 
the Contracting Officer. Use of runways, 
aprons, taxiways, or parking areas as truck 
or equipment routes will not be permitted 
unless specifically authorized for such use. 
Flag personnel shall be furnished by the Con-
tractor at points on apron and taxiway for 
safe guidance of its equipment over these 
areas to assure right of way to aircraft. 
Areas and routes used during the contract 
must be returned to their original condition 
by the Contractor. The maximum speed al-
lowed at the airport shall be established by 
airport management. Vehicles shall be oper-
ated so as to be under safe control at all 
times, weather and traffic conditions consid-
ered. Vehicles must be equipped with head 
and tail lights during the hours of darkness.

(End of clause)

1252.237–70 Qualifications of employ-
ees. 

As prescribed in (TAR) 48 CFR 
1237.110, insert the following clause:

QUALIFICATIONS OF EMPLOYEES (OCT 1994) 

The Contracting Officer may require dis-
missal from work of those employees which 
he/she deems incompetent, careless, insubor-
dinate, unsuitable or otherwise objection-
able, or whose continued employment he/she 
deems contrary to the public interest or in-
consistent with the best interest of national 
security. The Contractor shall fill out, and 
cause each of its employees on the contract 
work to fill out, for submission to the Gov-
ernment, such forms as may be necessary for 
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security or other reasons. Upon request of 
the Contracting Officer, the Contractor’s em-
ployees shall be fingerprinted. Each em-
ployee of the Contractor shall be a citizen of 
the United States of America, or an alien 
who has been lawfully admitted for perma-
nent residence as evidenced by Alien Reg-
istration Receipt Card Form I–151, or who 
presents other evidence from the Immigra-
tion and Naturalization Service that employ-
ment will not affect his/her immigration sta-
tus.

1252.237–71 Certification of data. 

As prescribed in (TAR) 48 CFR 
1213.7101 and 1237.7003, insert the fol-
lowing provisions:

CERTIFICATION OF DATA (JAN 1996) 

(a) The offeror represents and certifies that 
to the best of its knowledge and belief, the 
information and/or data (e.g., company pro-
file, qualifications, background statements, 
brochures) submitted with its offer is cur-
rent, accurate, and complete as of the date of 
its offer. 

(b) The offeror understands that any inac-
curate data provided to the Department of 
Transportation may subject the offeror, its 
subcontractors, its employees, or its rep-
resentatives to: (1) prosecution for false 
statements pursuant to 18 U.S.C. 1001 and/or; 
(2) enforcement action for false claims or 
statements pursuant to the Program Fraud 
Civil Remedies Act of 1986, 31 U.S.C. 3801–2812 
and 49 CFR part 31 and/or; (3) termination for 
default under any contract resulting from its 
offer and/or; (4) debarment or suspension. 

(c) The offeror agrees to obtain a similar 
certification from its subcontractors.

Signature: llllllllllllllllll

Date: llllllllllllllllllll

Typed Name and Title: lllllllllll

Company Name: lllllllllllllll

This certification concerns a matter with-
in the jurisdiction of an agency of the United 
States and the making of a false, fictitious, 
or fraudulent certification may render the 
maker subject to prosecution under Title 18, 
United States Code, Section 1001.

(End of provision) 

[61 FR 392, Jan. 5, 1996]

1252.237–72 Prohibition on adver-
tising. 

As prescribed in (TAR) 48 CFR 
1213.7002 and 1237.7003, insert the fol-
lowing clause:

PROHIBITION ON ADVERTISING (JAN 1996) 

The contractor or its representatives 
(including training instructors) shall not ad-
vertise or solicit business from attendees for 
private, non-Government training during 
contracted-for training sessions. This prohi-
bition extends to unsolicited oral comments, 
distribution or sales of written materials, 
and/or sales of promotional videos or audio 
tapes. 

The contractor agrees to insert this clause 
in its subcontracts.

(End of clause) 

[61 FR 392, Jan. 5, 1996]

1252.237–90 Requirements. (USCG) 
As prescribed in USCG guidance at 

(TAR) 48 CFR 1237.9000, insert the fol-
lowing clause:

REQUIREMENTS (OCT 1994) 

(a) Except as provided in paragraphs (c) 
and (d) of this clause, the Government will 
order from the Contractor all of its require-
ments in the area of performance for the sup-
plies and services listed in the schedule of 
this contract. 

(b) Each order will be issued as a delivery 
order and will list— 

(1) The supplies or services being ordered; 
(2) The quantities to be furnished; 
(3) Delivery or performance dates; 
(4) Place of delivery or performance; 
(5) Packing and shipping instructions; 
(6) The address to send invoices; and 
(7) The funds from which payment will be 

made. 
(c) The Government may elect not to order 

supplies and services under this contract in 
instances where the body is removed from 
the area for medical, scientific, or other rea-
son. 

(d) In an epidemic or other emergency, the 
contracting activity may obtain services be-
yond the capacity of the Contractor’s facili-
ties from other sources. 

(e) Contracting Officers of the following 
activities may order services and supplies 
under this contract—

llllllllllllllllllllllll

llllllllllllllllllllllll

(End of clause) 

[64 FR 2439, Jan. 14, 1999]

1252.237–91 Area of performance. 
(USCG) 

As prescribed in USCG guidance at 
(TAR) 48 CFR 1237.9000, insert the fol-
lowing clause:
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AREA OF PERFORMANCE (OCT 1994) 

(a) The area of performance is as specified 
in the contract. 

(b) The Contractor shall take possession of 
the remains at the place where they are lo-
cated, transport them to the Contractor’s 
place of preparation, and later transport 
them to a place designated by the Con-
tracting Officer. 

(c) The Contractor will not be reimbursed 
for transportation when both the place 
where the remains were located and the de-
livery point are within the area of perform-
ance. 

(d) If remains are located outside the area 
of performance, the Contracting Officer may 
place an order with the Contractor under 
this contract or may obtain the services 
elsewhere. If the Contracting Officer requires 
the Contractor to transport the remains into 
the area of performance, the Contractor 
shall be paid the amount per mile in the 
schedule for the number of miles required to 
transport the remains by a reasonable route 
from the point where located to the bound-
ary of the area of performance. 

(e) The Contracting Officer may require 
the Contractor to deliver remains to any 
point within 100 miles of the area of perform-
ance. In this case, the Contractor shall be 
paid the amount per mile in the schedule for 
the number of miles required to transport 
the remains by a reasonable route from the 
boundary of the area of performance to the 
delivery point.

(End of clause) 

[64 FR 2440, Jan. 14, 1999]

1252.237–92 Performance and delivery. 
(USCG) 

As prescribed in USCG guidance at 
(TAR) 48 CFR 1237.9000, insert the fol-
lowing clause:

PERFORMANCE AND DELIVERY (OCT 1994) 

(a) The Contractor shall furnish the mate-
rial ordered and perform the services speci-
fied as promptly as possible but not later 
than 36 hours after receiving notification to 
remove the remains, excluding the time nec-
essary for the Government to inspect and 
check results of preparation. 

(b) The Government may, at no additional 
charge, require the Contractor to hold the 
remains for an additional period not to ex-
ceed 72 hours from the time the remains are 
casketed and final inspection completed.

(End of clause) 

[64 FR 2440, Jan. 14, 1999]

1252.237–93 Subcontracting. (USCG) 

As prescribed in USCG guidance at 
(TAR) 48 CFR 1237.9000, insert the fol-
lowing clause:

SUBCONTRACTING (OCT 1994) 

The Contractor shall not subcontract any 
work under this contract without the Con-
tracting Officer’s written approval. This 
clause does not apply to contracts of employ-
ment between the Contractor and its per-
sonnel.

(End of clause) 

[64 FR 2440, Jan. 14, 1999]

1252.237–94 Termination for default. 
(USCG) 

As prescribed in USCG guidance at 
(TAR) 48 CFR 1237.9000, insert the fol-
lowing clause:

TERMINATION FOR DEFAULT (OCT 1994) 

(a) This clause supplements and is in addi-
tion to the Default clause of this contract. 

(b) The Contracting Officer may terminate 
this contract for default by written notice 
without the ten day notice required by para-
graph (a)(2) of the Default clause if— 

(1) The Contractor, through circumstances 
reasonably within its control or that of its 
employees, performs any act under or in con-
nection with this contract, or fails in the 
performance of any service under this con-
tract and the act or failures may reasonably 
be considered to reflect discredit upon the 
Department of Transportation in fulfilling 
its responsibility for proper care of remains; 

(2) The Contractor, or its employees, solic-
its relatives or friends of the deceased to 
purchase supplies or services not under this 
contract. (The Contractor may furnish sup-
plies or arrange for services not under this 
contract, only if representatives of the de-
ceased voluntarily request, select, and pay 
for them.); 

(3) The services or any part of the services 
are performed by anyone other than the Con-
tractor or the Contractor’s employees with-
out the written authorization of the Con-
tracting Officer; 

(4) The Contractor refuses to perform the 
services required for any particular remains; 
or 

(5) The Contractor mentions or otherwise 
uses this contract in its advertising in any 
way.

(End of clause) 

[64 FR 2440, Jan. 14, 1999]
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1252.237–95 Group interment. (USCG) 
As prescribed in USCG guidance at 

(TAR) 48 CFR 1237.9000, insert the fol-
lowing clause:

GROUP INTERMENT (OCT 1994) 

The Government will pay the Contractor 
for supplies and services provided for re-
mains interred as a group on the basis of the 
number of caskets furnished, rather than on 
the basis of the number of persons in the 
group.

(End of clause) 

[64 FR 2440, Jan. 14, 1999]

1252.237–96 Permits. (USCG) 
As prescribed in USCG guidance at 

(TAR) 48 CFR 1237.9000, insert the fol-
lowing clause:

PERMITS (OCT 1994) 

The Contractor shall meet all State and 
local licensing requirements and obtain and 
furnish all necessary health department and 
shipping permits at no additional cost to the 
Government. The Contractor shall ensure 
that all necessary health department per-
mits are in order for disposition of the re-
mains.

(End of clause) 

[64 FR 2440, Jan. 14, 1999]

1252.237–97 Facility requirements. 
(USCG) 

As prescribed in USCG guidance at 
(TAR) 48 CFR 1237.9000, insert the fol-
lowing clause:

FACILITY REQUIREMENTS (OCT 1994) 

(a) The Contractor’s building shall have 
complete facilities for maintaining the high-
est standards for solemnity, reverence, as-
sistance to the family, and prescribed cere-
monial services. 

(b) The Contractor’s preparation room 
shall be clean, sanitary, and adequately 
equipped. 

(c) The Contractor shall have, or be able to 
obtain the necessary items (e.g. catafalques, 
structures, trucks, equipment) for religious 
services. 

(d) The Contractor’s funeral home, fur-
nishings, grounds, and surrounding area 
shall present a clean and well-kept appear-
ance.

(End of clause) 

[64 FR 2440, Jan. 14, 1999]

1252.237–98 Preparation history. 
(USCG) 

As prescribed in USCG guidance at 
(TAR) 48 CFR 1237.9000, insert the fol-
lowing clause:

PREPARATION HISTORY (OCT 1994) 

For each body prepared, or for each casket 
handled in a group interment, the Con-
tractor shall state briefly the results of the 
embalming process on a certificate furnished 
by the Contracting Officer.

(End of clause) 

[64 FR 2440, Jan. 14, 1999]

1252.237–99 Award to single offeror. 
(USCG) 

As prescribed in USCG guidance at 
(TAR) 48 CFR 1237.9000, insert the fol-
lowing provision:

AWARD TO SINGLE OFFEROR (OCT 1994) 

(a) Award shall be made to a single offeror. 
(b) Offerors shall include unit prices for 

each item. Failure to include unit prices for 
each item will be cause for rejection of the 
entire offer. 

(c) The Government will evaluate offers on 
the basis of the estimated quantities shown. 

(d) Award will be made to that responsive, 
responsible offeror whose total aggregate 
offer is the lowest price to the Government.

(End of provision)

Alternate I (OCT 1994) If mortuary 
services are procured by negotiations, 
substitute the following paragraph (d) 
for paragraph (d) of the basic provision:

(d) Award will be made to that responsive, 
responsible offeror whose total aggregate 
offer is in the best interest of the Govern-
ment.

[64 FR 2440, Jan. 14, 1999]

1252.242–70 Dissemination of informa-
tion—educational institutions. 

As prescribed in (TAR) 48 CFR 
1242.203–70(a), insert the following 
clause:

DISSEMINATION OF INFORMATION—
EDUCATIONAL INSTITUTIONS (OCT 1994) 

(a) The Department of Transportation 
(DOT) desires widespread dissemination of 
the results of funded transportation re-
search. The Contractor, therefore, may pub-
lish (subject to the provisions of the ‘‘Data 
Rights’’ and ‘‘Patent Rights’’ clauses of the 
contract) research results in professional 
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journals, books, trade publications, or other 
appropriate media (a thesis or collection of 
theses should not be used to distribute re-
sults because dissemination will not be suffi-
ciently widespread). All costs of publication 
pursuant to this clause shall be borne by the 
Contractor and shall not be charged to the 
Government under this or any other Federal 
contract. 

(b) Any copy of material published under 
this clause must contain acknowledgment of 
DOT’s sponsorship of the research effort and 
a disclaimer stating that the published ma-
terial represents the position of the au-
thor(s) and not necessarily that of DOT. Ar-
ticles for publication or papers to be pre-
sented to professional societies do not re-
quire the authorization of the Contracting 
Officer prior to release. However, two copies 
of each article shall be transmitted to the 
Contracting Officer at least two weeks prior 
to release or publication. 

(c) Press releases concerning the results or 
conclusions from the research under this 
contract shall not be made or otherwise dis-
tributed to the public without prior written 
approval of the Contracting Officer. 

(d) Publication under the terms of this 
clause does not release the Contractor from 
the obligation of preparing and submitting 
to the Contracting Officer a final report con-
taining the findings and results of research, 
as set forth in the schedule of the contract.

(End of clause)

1252.242–71 Contractor testimony. 

As prescribed in (TAR) 48 CFR 
1242.203–70(b), insert the following 
clause:

CONTRACTOR TESTIMONY (OCT 1994) 

All requests for the testimony of the Con-
tractor or its employees, and any intention 
to testify as an expert witness relating to: 
(a) any work required by, and/or performed 
under, this contract; or (b) any information 
provided by any party to assist the Con-
tractor in the performance of this contract, 
shall be immediately reported to the Con-
tracting Officer. Neither the Contractor nor 
its employees shall testify on a matter re-
lated to work performed or information pro-
vided under this contract, either voluntarily 
or pursuant to a request, in any judicial or 
administrative proceeding unless approved 
by the Contracting Officer or required by a 
judge in a final court order.

(End of clause)

1252.242–72 Dissemination of contract 
information. 

As prescribed in (TAR) 48 CFR 
1242.203–70(c), insert the following 
clause:

DISSEMINATION OF CONTRACT INFORMATION 
(OCT 1994) 

The Contractor shall not publish, permit 
to be published, or distribute for public con-
sumption, any information, oral or written, 
concerning the results or conclusions made 
pursuant to the performance of this con-
tract, without the prior written consent of 
the Contracting Officer. Two copies of any 
material proposed to be published or distrib-
uted shall be submitted to the Contracting 
Officer.

(End of clause)

1252.242–73 Contracting officer’s tech-
nical representative. 

As prescribed in (TAR) 48 CFR 
1242.7000, insert the following clause:

CONTRACTING OFFICER’S TECHNICAL 
REPRESENTATIVE (OCT 1994) 

(a) The Contracting Officer may designate 
Government personnel to act as the Con-
tracting Officer’s Technical Representative 
(COTR) to perform functions under the con-
tract such as review and/or inspection and 
acceptance of supplies, services, including 
construction, and other functions of a tech-
nical nature. The Contracting Officer will 
provide a written notice of such designation 
to the Contractor within five working days 
after contract award or for construction, not 
less than five working days prior to giving 
the contractor the notice to proceed. The 
designation letter will set forth the authori-
ties and limitations of the COTR under the 
contract. 

(b) The Contracting Officer cannot author-
ize the COTR or any other representative to 
sign documents (i.e., contracts, contract 
modifications, etc.) that require the signa-
ture of the Contracting Officer.

(End of clause)

1252.245–70 Government property re-
ports. 

As prescribed in (TAR) 48 CFR 
1245.505–70, insert the following clause:
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GOVERNMENT PROPERTY REPORTS (OCT 1994) 

(a) The Contractor shall prepare an annual 
report of Government property in its posses-
sion and the possession of its subcontractors. 

(b) The report shall be submitted to the 
Contracting Officer not later than Sep-
tember 15 of each calendar year on Form 
DOT F 4220.43, Contractor Report of Govern-
ment Property.

(End of clause)

1252.247–70 Acceptable service at re-
duced rates. 

As prescribed in (TAR) 48 CFR 
1247.104–370, insert the following clause:

ACCEPTABLE SERVICE AT REDUCED RATES 
(OCT 1994) 

The Contractor is to use carriers that offer 
acceptable service at reduced rates, if avail-
able, to transport supplies under this con-
tract.

(End of clause) 

[59 FR 40288, Aug. 8, 1994. Redesignated at 61 
FR 50250, Sept. 25, 1996.]

1252.247–71 F.o.b. origin information. 
As prescribed in (TAR) 48 CFR 

1247.305–70, insert the following provi-
sion:

F.O.B. ORIGIN INFORMATION (OCT 1994) 

The offeror shall furnish information with 
the offer: 

(a) Location of the offeror’s actual ship-
ping point(s) (street address, city, state, and 
zip code) from which supplies will be deliv-
ered to the Government; 

(b) Whether the offered shipping point has 
a private railroad siding, and the name of 
the rail carrier serving it; 

(c) When the offered shipping point does 
not have a private siding, the names and ad-
dresses of the nearest public rail siding and 
of the carrier serving it; and 

(d) The quantity of supplies to be shipped 
from each shipping point.

(End of provision) 

Alternate I (OCT 1994) If delivery is 
‘‘f.o.b. origin, contractor’s facility,’’ 
and the designated facility is not cov-
ered by the line-haul transportation 
rate, add the following paragraph to 
the basic provision:

(e) The charges required to deliver the 
shipment to the point where the line-haul 
rate is applicable.

Alternate II (OCT 1994) When delivery 
is ‘‘f.o.b. origin, freight allowed,’’ add 
the following paragraph to the basic 
provision:

(e) The basis on which transportation 
charges will be allowed, including the origin 
and destination from and to which transpor-
tation charges will be allowed.

[59 FR 40288, Aug. 8, 1994. Redesignated at 61 
FR 50250, Sept. 25, 1996.]

1252.247–72 F.o.b. origin only. 

As prescribed in (TAR) 48 CFR 
1247.305–70, insert the following provi-
sion:

F.O.B. ORIGIN ONLY (OCT 1994) 

Offers are invited on the basis of f.o.b. ori-
gin only. Offers submitted on any other basis 
will be rejected as nonresponsive.

(End of provision) 

[59 FR 40288, Aug. 8, 1994. Redesignated at 61 
FR 50250, Sept. 25, 1996.]

1252.247–73 F.o.b. destination only. 

As prescribed in (TAR) 48 CFR 
1247.305–70, insert the following provi-
sion:

F.O.B. DESTINATION ONLY (OCT 1994) 

Offers are invited on the basis of f.o.b. des-
tination only. Offers submitted on any other 
basis will be rejected as nonresponsive.

(End of provision) 

[59 FR 40288, Aug. 8, 1994. Redesignated at 61 
FR 50250, Sept. 25, 1996.]

1252.247–74 Shipments to ports and 
air terminals. 

As prescribed in (TAR) 48 CFR 
1247.305–70, insert the following provi-
sion:

SHIPMENTS TO PORTS AND AIR TERMINALS 
(OCT 1994) 

The Offeror shall furnish the following in-
formation with the offer: 

(a) A delivery schedule in number of units 
and/or long or short tons; 

(b) Maximum quantities available per ship-
ment; and 

(c) Other data appropriate to shipment by 
air carrier.
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(End of provision) 

Alternate I (OCT 1994) When the deliv-
ery term is ‘‘ex dock, pier or ware-
house, port of importation’’ or ‘‘c.& f. 
destination,’’ substitute the following 
paragraph (c) for the paragraph (c) of 
the basic provision:

(c) The number of containers or units that 
can be loaded in a car, truck, or other con-
veyance of the size normally used (specify 
type and size) for the commodity.

Alternate II (OCT 1994) When the de-
livery term is ‘‘f.a.s. vessel, port of 
shipment,’’ ‘‘f.o.b. vessel, port of ship-
ment,’’ or ‘‘f.o.b. inland carrier, point 
of exportation,’’ substitute the fol-
lowing paragraphs (c), (d) and (e) for 
the paragraph (c) of the basic provi-
sion:

(c) The quantity that can be made avail-
able for loading to vessel per running day of 
24 hours (if acquisition involves a com-
modity to be shipped in bulk); 

(d) The minimum leadtime required to 
make supplies available for loading to vessel; 
and 

(e) The port and pier or other designation 
and, when applicable, the maximum draft of 
vessel (in feet) that can be accommodated.

Alternate III (OCT 1994) When the de-
livery term is ‘‘c.i.f. destination,’’ sub-
stitute the following paragraphs (c) 
and (d) for the paragraph (c) of the 
basic provision:

(c) The number of containers or units that 
can be loaded in a car, truck, or other con-
veyance of the size normally used (specify 
type and size) for the commodity; and 

(d) The amount and type of marine insur-
ance coverage; e.g., whether the coverage is 
‘‘With Average’’ or ‘‘Free of Particular Aver-
age’’ and whether it covers any special risks 
or excludes any of the usual risks associated 
with the specific commodity involved.

[59 FR 40288, Aug. 8, 1994. Redesignated at 61 
FR 50250, Sept. 25, 1996.]

1252.247–75 F.o.b. designated air car-
rier’s terminal, point of exportation. 

As prescribed in (TAR) 48 CFR 
1247.305–70, insert the following provi-
sion:

F.O.B. DESIGNATED AIR CARRIER’S TERMINAL, 
POINT OF EXPORTATION (OCT 1994) 

The Offeror shall furnish the following in-
formation with the offer: 

(a) A delivery schedule in number of units, 
type of package, and individual weight and 
dimensions of each package; 

(b) Minimum leadtime required to make 
supplies available for loading into aircraft; 

(c) Name of airport and location to which 
shipment will be delivered; and 

(d) Other data appropriate to shipment by 
air carrier.

(End of provision) 

[59 FR 40288, Aug. 8, 1994. Redesignated at 61 
FR 50250, Sept. 25, 1996.]

1252.247–76 Nomination of additional 
ports. 

As prescribed in (TAR) 48 CFR 
1247.305–70, insert the following provi-
sion:

NOMINATION OF ADDITIONAL PORTS (OCT 1994) 

(a) Offerors may nominate additional ports 
(including ports in Alaska and Hawaii) more 
favorably located to their shipping points; 
and 

(b) These ports will be considered in the 
evaluation of offers if they possess all req-
uisite capabilities of the listed ports in rela-
tion to the supplies being acquired.

(End of provision) 

[59 FR 40288, Aug. 8, 1994. Redesignated at 61 
FR 50250, Sept. 25, 1996.]

1252.247–77 Supply movement in the 
Defense Transportation System. 

As prescribed in (TAR) 48 CFR 
1247.305–71, insert the following clause:

SUPPLY MOVEMENT IN THE DEFENSE 
TRANSPORTATION SYSTEM (OCT 1994) 

(a) The Contractor shall dispatch a Trans-
portation Control Movement Document 
(TCMD) to the appropriate DOD air or water 
clearance authority in accordance with 
MILSTAMP procedures for all shipments 
consigned to DOD air or water terminal 
transshipment points; and 

(b) An Export Release must be obtained for 
supplies to be transshipped via a water port 
of loading to overseas destination, except for 
shipments for which an Export Release is not 
required, generally shipments of less than 
10,000 pounds, (see paragraph 202024 of the 
Military Traffic Management Regulation, 
AR 55–355, NAVSUP 4600.70, MCO 4600.14A, 
AFM 75–2, DLAR 4500.3).

(End of clause) 

[59 FR 40288, Aug. 8, 1994. Redesignated at 61 
FR 50250, Sept. 25, 1996.]
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[64 FR 2442, Jan. 14, 1999]

PART 1253—FORMS

Subpart 1253.2—Prescription of Forms

Sec.
1253.204 Administrative matters. 

1253.222 Application of labor laws to Gov-
ernment acquisitions. 

1253.227–70 Conveyance of invention rights 
acquired by the Government. 

1253.245–70 Report of Government property.
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Subpart 1253.3—Illustration of Forms

1253.303 Agency forms.
APPENDIX TO SUBPART 1253.3
CONTRACTOR’S RELEASE.
EMPLOYEE CLAIM FOR WAGE RESTITUTION.
CONTRACTOR REPORT OF GOVERNMENT PROP-

ERTY.
CONTRACTOR’S ASSIGNMENT OF REFUNDS, RE-

BATES, CREDITS, AND OTHER AMOUNTS.
CUMULATIVE CLAIM AND RECONCILIATION 

STATEMENT.
REPORT OF INVENTIONS AND SUBCONTRACTS.

AUTHORITY: 5 U.S.C. 301; 41 U.S.C. 418(b); 48 
CFR 3.1.

SOURCE: 59 FR 40299, Aug. 8, 1994, unless 
otherwise noted.

Subpart 1253.2—Prescription of 
Forms

1253.204 Administrative matters. 
The following forms are prescribed 

for use in the closeout of applicable 
contracts, as specified in (TAR) 48 CFR 
1204.804–570: 

(a) Form DOT F 4220.4, Contractor’s 
Release. (See (TAR) 48 CFR 1204.804–
570.) Form DOT F 4220.4 is authorized 
for local reproduction and a copy is 
furnished for this purpose in Part 1253 
of the loose-leaf edition of the (TAR) 48 
CFR chapter 12. 

(b) Form DOT F 4220.45, Contractor’s 
Assignment of Refunds, Rebates, Credits, 
and Other Amounts. (See (TAR) 48 CFR 
1204.804–570.) Form DOT F 4220.45 is au-
thorized for local reproduction and a 
copy is furnished for this purpose in 
Part 1253 of the loose-leaf edition of the 
(TAR) 48 CFR chapter 12. 

(c) Form DOT F 4220.46, Cumulative 
Claim and Reconciliation Statement. (See 
(TAR) 48 CFR 1204.804–570.) Form DOT 
F 4220.46 is authorized for local repro-
duction and a copy is furnished for this 
purpose in Part 1253 of the loose-leaf 
edition of the (TAR) 48 CFR chapter 12. 

(d) DD Form 882, Report of Inventions 
and Subcontracts. (See (TAR) 48 CFR 
1204.804–570.) DD Form 882 is authorized 
for local reproduction and a copy is 
furnished for this purpose in Part 1253 
of the loose-leaf edition of the (TAR) 48 
CFR chapter 12.

1253.222 Application of labor laws to 
Government acquisitions. 

The following form is prescribed for 
use in connection with the application 
of labor laws, as specified in (TAR) 48 
CFR 1222.406–9: 

Form DOT F 4220.7, Employee Claim for 
Wage Restitution. (See (TAR) 48 CFR 
1222.406–9(c)(1).) Form DOT F 4220.7 is 
authorized for local reproduction and a 
copy is furnished for this purpose in 
Part 1253 of the loose-leaf edition of the 
(TAR) 48 CFR chapter 12.

1253.227–70 Conveyance of invention 
rights acquired by the Government. 

The following form is prescribed for 
including a means for contractors to 
report inventions made in the course of 
contract performance, as specified in 
1227.305–4: 

DD Form 882, Report of Inventions and 
Subcontracts. (See (TAR) 48 CFR 
1227.305–4.) DD Form 882 is authorized 
for local reproduction and a copy is 
furnished for this purpose in Part 1253 
of the loose-leaf edition of the (TAR) 48 
CFR chapter 12.

1253.245–70 Report of Government 
property. 

The following form is prescribed for 
use by contractors to report Govern-
ment property, as specified in (TAR) 48 
CFR 1245.505–14: 

Form DOT F 4220.43, Contractor Report 
of Government Property. (See (TAR) 48 
CFR 1245.505–14.) Form DOT F 4220.43 is 
authorized for local reproduction and a 
copy is furnished for this purpose in 
Part 1253 of the loose-leaf edition of the 
(TAR) 48 CFR chapter 12.

Subpart 1253.3—Illustration of 
Forms

1253.303 Agency forms. 

This subpart contains illustrations of 
DOT and other agency forms specified 
by the TAR for use in DOT acquisi-
tions.
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SUBCHAPTER A—GENERAL

PART 1301—GENERAL

Subpart 1301.1—Purpose, Authority, 
Issuance

Sec.
1301.100 Scope of subpart. 
1301.101 Purpose. 
1301.102 Authority. 
1301.103 Applicability. 
1301.104 Issuance. 
1301.104–1 Publication and code arrange-

ment. 
1301.104–2 Arrangement of regulations. 
1301.104–3 Copies.

Subparts 1301.2–1301.5 [Reserved]

Subpart 1301.6—Contracting Authority and 
Responsibilities

1301.603–70 Ratification of unauthorized 
contract awards.

AUTHORITY: Federal Property and Adminis-
trative Services Act of 1949, as amended (40 
U.S.C. 486 (c)), as delegated by the Secretary 
of Commerce in Department Organization 
Order 10–5 and Department Administrative 
Order 208–2.

SOURCE: 49 FR 12956, Mar. 30, 1984, unless 
otherwise noted.

Subpart 1301.1—Purpose, 
Authority, Issuance

1301.100 Scope of subpart. 

This subpart states the relationship 
of the Commerce Acquisition Regula-
tion (CAR) to the Federal Acquisition 
Regulation (FAR). This subpart also 
explains the purpose, authority and 
issuance of the CAR.

1301.101 Purpose. 

(a) Chapter 13 of Title 48 of the Code 
of Federal Regulations shall be known 
as the Commerce Acquisition Regula-
tion (CAR). 

(b) The purpose of the CAR is to im-
plement and supplement the FAR with-
in the Department of Commerce. Since 
the CAR is intended to supplement and 
implement the FAR without para-
phrasing or duplicating FAR language, 

the CAR should be read in relation to 
the FAR. 

[49 FR 12956, Mar. 30, 1984, as amended at 51 
FR 15329, Apr. 23, 1986]

1301.102 Authority. 
The CAR is prescribed by the Depart-

ment Procurement Executive pursuant 
to a delegation initiating from the Sec-
retary of Commerce in accordance with 
the Federal Property and Administra-
tive Services Act of 1949, as amended, 
and other applicable law and regula-
tion.

1301.103 Applicability. 
The FAR and CAR apply to all acqui-

sitions within the Department of Com-
merce.

1301.104 Issuance.

1301.104–1 Publication and code ar-
rangement. 

(a) The CAR is published in (1) daily 
issues of the FEDERAL REGISTER, (2) cu-
mulative form in the Code of Federal 
Regulations (CFR), and (3) a separate 
loose-leaf edition. 

(b) The CAR is issued as chapter 13 of 
title 48 of the CFR.

1301.104–2 Arrangement of regula-
tions. 

(a) General. The CAR is divided into 
the same parts, subparts, sections, sub-
sections and paragraphs as the FAR. 
When FAR coverage is adequate by 
itself, there will be no corresponding 
CAR coverage. 

(b) Numbering. Where the CAR imple-
ments the FAR, the CAR part, subpart, 
section or further subdivision will be 
numbered the same as the cor-
responding FAR part, subpart, section, 
or further subdivision except that the 
CAR implementation will be preceded 
by a 13 or 130 so that there are four 
numbers to the left of the first dec-
imal. Where the CAR supplements the 
FAR, supplementing material will be 
assigned the number 70 and above. The 
placement of the sequence of 70 num-
bers in relation to the decimal point 
will depend on what division of the 
FAR is supplemented. 
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(c) References and citations. (2) This 
regulation may be referred to as the 
Commerce Acquisition Regulation 
(CAR). 

(3) References to FAR materials will 
include FAR and the identifying num-
ber, for example, FAR 1.402. Reference 
to CAR materials will consist of the 
identifying number, for example 
1301.402.

1301.104–3 Copies. 

(a) Copies of the CAR in FEDERAL 
REGISTER or CFR form may be pur-
chased from the Superintendent of 
Documents, Government Printing Of-
fice (GPO), Washington, DC 20402. Re-
quests should reference the CAR as 
chapter 13 of title 48 of the Code of Fed-
eral Regulations. 

(b) Loose-leaf copies of the CAR are 
distributed within the Department by 
the Procurement Executive. 

[49 FR 12956, Mar. 30, 1984, as amended at 51 
FR 15329, Apr. 23, 1986]

Subparts 1301.2–1301.5 [Reserved]

Subpart 1301.6—Contracting 
Authority and Responsibilities

1301.603–70 Ratification of unauthor-
ized contract awards. 

(a) The Department is not bound by 
any formal or informal type of agree-
ment or contractual commitment 
which is made by persons who are not 
delegated contracting authority. When 
these unauthorized acts are discovered 
they shall be immediately reported to 
the Head of the Contracting Activity 
concerned. The Head of the Con-
tracting Activity shall: 

(1) Immediately inform any person 
who is performing work as a result of 
an unauthorized commitment that the 
work is being performed at that per-
son’s risk; 

(2) Decide whether ratification of the 
unauthorized act is proper, and take 
appropriate action. 

[49 FR 12956, Mar. 30, 1984, as amended at 60 
FR 47309, Sept. 12, 1995]

PART 1302 [RESERVED]

PART 1303—IMPROPER BUSINESS 
PRACTICES AND PERSONAL 
CONFLICTS OF INTEREST

Subpart 1303.1—Safeguards

Sec.
1303.101–3 Agency regulations.

Subpart 1303.2—Contractor Gratuities to 
Government Personnel

1303.203 Reporting procedures.

Subpart 1303.3—Reports of Identical Bids 
and Suspected Antitrust Violations

1303.302–70 Reporting requirements.

Subpart 1303.4—Contingent Fees

1303.409 Misrepresentations or violations of 
the Covenant Against Contingent Fees.

Subpart 1303.5—Other Improper Business 
Practices

1303.502 Subcontractor kickbacks.

AUTHORITY: Federal Property and Adminis-
trative Services Act of 1949, as amended (40 
U.S.C. 486(c)), as delegated by the Secretary 
of Commerce in Department Organization 
Order 10–5 and Department Administrative 
Order 208–2.

SOURCE: 49 FR 12959, Mar. 30, 1984, unless 
otherwise noted.

Subpart 1303.1—Safeguards

1303.101–3 Agency regulations. 

The agency rules implementing Exec-
utive Order 11222 are contained in the 
Department Administrative Order on 
Employee Responsibilities and Conduct 
(DAO 202–735).

Subpart 1303.2—Contractor Gratu-
ities to Government Personnel

1303.203 Reporting procedures. 

Suspected violations of the Gratu-
ities clause shall be reported to the 
head of the contracting office in writ-
ing detailing the circumstances. The 
head of the contracting office will 
evaluate the report and if the allega-
tions appear to support a violation the 
matter will be referred to the Office of 
Inspector General in accordance with 
the Department Administrative Order 
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on Inspector General Investigations (DAO 
207–10).

Subpart 1303.3—Reports of Iden-
tical Bids and Suspected Anti-
trust Violations

1303.302–70 Reporting requirements. 

(a) Executive Order 12430 revoked the 
requirement of Executive Order 10936 
to submit a report to the Attorney 
General on identical bids. 

(b) Suspected anti-competitive prac-
tices and antitrust law violations as 
described in FAR 3.301 and FAR 3.303 
shall be reported to the general counsel 
through the Head of the Contracting 
Activity. A copy of the report shall be 
sent to the Procurement Executive 
concurrently with the submission to 
the general counsel.

Subpart 1303.4—Contingent Fees

1303.409 Misrepresentations or viola-
tions of the Covenant Against Con-
tingent Fees. 

Suspected violations of the Covenant 
Against Contingent Fees shall be re-
ported to the Office of Inspector Gen-
eral in accordance with the Depart-
ment Administrative Order on Inspector 
General Investigations (DAO 207–10).

Subpart 1303.5—Other Improper 
Business Practices

1303.502 Subcontractor kickbacks. 
Suspected violations of the Anti-

Kickback Act shall be reported to the 
Office of Inspector General in accord-
ance with the Department Administra-
tive Order on Inspector General Inves-
tigations (DAO 207–10).

PART 1304 [RESERVED]
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PLANNING

PARTS 1305–1308 [RESERVED]

PART 1309—CONTRACTOR 
QUALIFICATIONS

Subpart 1309.1—Responsible Prospective 
Contractors

Sec.
1309.106 Preaward surveys. 
1309.106–70 Preaward surveys for ship con-

struction, ship alteration, and ship re-
pair.

Subpart 1309.4—Debarment, Suspension 
and Ineligibility

1309.470–4 Procedures on debarment. 
1309.470–7 Procedures on suspension.

AUTHORITY: Federal Property and Adminis-
trative Services Act of 1949, as amended (40 
U.S.C 486(c)), as delegated by the Secretary 
of Commerce in Department Organization 
Order 10–5 and Department Administrative 
Order 208–2.

SOURCE: 49 FR 12960, Mar. 30, 1984, unless 
otherwise noted.

Subpart 1309.1—Responsible 
Prospective Contractors

1309.106 Preaward surveys. 

[51 FR 15330, Apr. 23, 1986]

1309.106–70 Preaward surveys for ship 
construction, ship alteration, and 
ship repair. 

(a) General. The contracting officer 
shall request a preaward survey of a 
prospective contractor for contracts in-
volving ship construction, ship alter-
ation, or ship repair, where the cost or 
price of the contract is anticipated to 
be in excess of $100,000, and the infor-
mation on hand is not sufficient to 
make a determination regarding re-
sponsibility. The contracting officer 
may request a preaward survey of a 
prospective contractor for contracts in-
volving ship construction, ship alter-
ation, or ship repair, where the cost or 
price of the contract is anticipated to 
be $100,000 or less, if the circumstances 
justify the cost of the survey. 

(b) Extent of preaward survey. The 
contracting officer shall determine the 
manner and extent of the preaward sur-
vey based upon the specific require-
ments of the contract. At a minimum, 
the contracting officer shall request a 
preaward survey for contracts involv-
ing ship construction, ship alteration, 
and ship repair where the contracting 
officer cannot affirmatively determine 
that the prospective contractor’s facil-
ity is adequate for the work to be per-
formed. For the purpose of this section, 
the prospective contractor’s facility in-
cludes the land, buildings, shop spaces, 
dock facilities, drydock or marine rail-
ways, and plant security and safety. 

(c) Examples of specific concern. The 
contracting officer shall coordinate ef-
forts with technical and requirements 
personnel to identify areas of specific 
concern for the preaward survey. The 
following examples illustrate areas 
which may be of specific concern to the 
preaward survey team, depending on 
the nature of the work to be performed: 

(1) Acceptable facilities and equip-
ment for special production techniques 
(e.g., unique welding procedures, spe-
cial test fixtures, or production equip-
ment); 

(2) Adequate size and lift capacity for 
the drydock or marine railway; 

(3) Well maintained drydock and lift-
ing equipment and acceptable prevent-
ative maintenance of these items; 

(4) Acceptable dock master and crew 
who are experienced in operating the 
equipment and lifting a vessel of com-
parable size and weight; 

(5) Adequate drydock or pier utilities 
to support the vessel, including elec-
trical power, steam, potable water, fire 
fighting capability, sewage disposal, 
and telephone service; 

(6) Responsible subcontractors; 
(7) Contractor’s demonstrated ability 

to monitor and coordinate subcon-
tractor performance; 

(8) Contractor’s demonstrated ability 
to conduct dock and sea trials; 

(9) Contractor’s demonstrated ability 
to protect the vessel and yard and ves-
sel personnel, including safety and se-
curity programs or individual plans; 
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(10) Adequate secure storage facili-
ties for Government property; and 

(11) The depth of water in the navi-
gable waterway and the pier where the 
vessel will be berthed. 

(d) Preaward survey team. The con-
tracting officer may use any of the fol-
lowing individuals to form the 
preaward survey team: 

(1) A cost or price analyst or cog-
nizant audit agency for review of the 
contractor’s financial and accounting 
systems; 

(2) Technical or requirements per-
sonnel from the cognizant marine cen-
ter or office of marine operations, for 
technical, production, or quality assur-
ance evaluations; and 

(3) Representatives of the con-
tracting officer for management and 
administrative evaluations. 

(e) On-site survey. If it is necessary to 
conduct a survey at the proposed site 
where the work is to be performed, the 
contracting officer shall coordinate the 
visit with the prospective contractor or 
subcontractor. 

(f) Reports. The surveying team shall 
comply with the applicable reporting 
requirements of FAR 9.106–4. When 
using the short-form preaward survey 
report prescribed in FAR 9.106–4(d), the 
surveying team shall provide informa-
tion on the following at a minimum: 

(1) The depth of water in the navi-
gable waterway and the pier where the 
vessel will be berthed; 

(2) The condition of the drydock or 
marine railway where the work is to be 
performed; 

(3) Availability of adequate utilities 
and services for the vessel; 

(4) Evidence of prospective con-
tractor or subcontractor financial 
problems or poor past performance. 

(g) Contracting officer determination. 
Upon completion of the preaward sur-
vey, the contracting officer shall deter-
mine whether the prospective con-
tractor and subcontractors are respon-
sible. 

[51 FR 15330, Apr. 23, 1986]

Subpart 1309.4—Debarment, 
Suspension and Ineligibility

1309.470–4 Procedures on debarment. 
Decision making process. Upon receipt 

of a debarment recommendation, the 
Procurement Executive shall review all 
available evidence and shall promptly 
determine whether or not to proceed 
with debarment. The Procurement Ex-
ecutive may refer the matter to the Of-
fice of Inspector General for further in-
vestigation. After completion of any 
additional review or investigations, the 
Procurement Executive shall make a 
written determination. A copy of this 
determination shall be promptly sent 
to the initiating contracting office. 
(See FAR 9.406–3(b).) 

[60 FR 47309, Sept. 12, 1995]

1309.470–7 Procedures on suspension. 
Decision making process. Procedures 

for the decision making process of sus-
pensions are the same as those con-
tained in 1309.470–4 except that an ini-
tial decision for suspension results in 
immediate suspension. (See FAR 9.407–
3(b).) 

[60 FR 47309, Sept. 12, 1995]
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SUBCHAPTER C—CONTRACTING METHODS AND CONTRACT 
TYPES

PART 1313—SMALL PURCHASE AND 
OTHER SIMPLIFIED PURCHASE 
PROCEDURES

AUTHORITY: Federal Property and Adminis-
trative Services Act of 1949, as amended (40 
U.S.C. 486(c)), as delegated by the Secretary 
of Commerce in Department Organization 
Order 10–5 and Department Administrative 
Order 208–2.

Subpart 1313.1—General

1313.106–70 Technical evaluation and 
written or oral discussion proce-
dure for negotiated small pur-
chases. 

(a) Technical evaluation. A technical 
evaluation may be requested for nego-
tiated small purchases, at the discre-
tion of the contracting officer. The 
manner and extent of the technical 
evaluation shall be determined by the 
contracting officer, except that the 
technical evaluation shall not be as 
formal or as extensive as required for 
procurements above the small purchase 
dollar threshold. 

(b) Written or oral discussions. Written 
or oral discussions may be conducted 
with all qualified sources which submit 
quotations for negotiated small pur-
chases. The contracting officer shall 
determine the manner, extent, and 
need for written or oral discussions, ex-
cept that discussions shall not be as 
formal or as extensive as required for 
procurements above the small purchase 
dollar threshold. 

[49 FR 12961, Mar. 30, 1984]

PART 1314 [RESERVED]

PART 1315—CONTRACTING BY 
NEGOTIATION

Subpart 1315.4—Solicitation and Receipt of 
Proposals and Quotations

Sec.
1315.413–2 Alternate II.

Subpart 1315.5—Unsolicited Proposals

1315.504 Advance guidance. 
1315.506 Agency procedures.

Subpart 1315.6 [Reserved]

Subpart 1315.8—Price Negotiation

1315.805–70 Audit as an aid in proposal anal-
ysis.

Subpart 1315.9—Profit

1315.902 Policy.

AUTHORITY: Federal Property and Adminis-
trative Services Act of 1949, as amended (40 
U.S.C. 486(c)), as delegated by the Secretary 
of Commerce in Department Organization 
Order 10–5 and Department Administrative 
Order 208–2.

SOURCE: 49 FR 12961, Mar. 30, 1984, unless 
otherwise noted.

Subpart 1315.4—Solicitation and 
Receipt of Proposals and 
Quotations

1315.413–2 Alternate II. 

The procedures described in FAR 
15.413–2 may be used if approved by the 
Head of the Contracting Activity or 
designee.

Subpart 1315.5—Unsolicited 
Proposals

1315.504 Advance guidance. 

(a) When it appears that a person or 
firm is interested in making a pro-
posal, that person or firm should be re-
ferred to the head of the contracting 
office concerned who will provide in-
structions for submission of an unsolic-
ited proposal. 

(b) Heads of contracting offices shall 
provide instructions for submission of 
unsolicited proposals to each person or 
firm which expresses an interest in 
submitting an unsolicited proposal. 

[49 FR 12961, Mar. 30, 1984, as amended at 60 
FR 47309, Sept. 12, 1995]
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1315.506 Agency procedures. 
(a) Promptly after receipt of an unso-

licited proposal which conforms to this 
regulation, the head of the contracting 
office shall forward a copy of the pro-
posal along with instructions for tech-
nical evaluation of unsolicited pro-
posals to the appropriate program of-
fice for technical evaluation. If more 
than one Department activity has an 
interest in a proposal, copies of the 
proposal shall be circulated to each in-
terested office. 

(b) Program offices receiving unsolic-
ited proposals for evaluation shall con-
duct the evaluation in accordance with 
this subpart 1315.5, FAR Subpart 15.5, 
and any additional guidance provided 
by the Office of Procurement and Fed-
eral Assistance. 

(c) Program offices shall complete 
the recommendation and evaluations 
and submit them along with all copies 
of the unsolicited proposal, and a writ-
ten justification for a noncompetitive 
procurement action if appropriate, to 
the head of the appropriate contracting 
office within 60 days of receipt of a pro-
posal for evaluation. 

(d) No part of an unsolicited proposal 
shall be duplicated or circulated out-
side of the evaluation office. Each un-
solicited proposal shall be closely safe-
guarded to prevent disclosure of any 
restricted data. Only heads of con-
tracting offices or their designees may 
duplicate unsolicited proposals and 
then only to facilitate evaluation by 
more than one technical evaluation of-
fice. 

[49 FR 12961, Mar. 30, 1984, as amended at 60 
FR 47309, Sept. 12, 1995]

Subpart 1315.6 [Reserved]

Subpart 1315.8—Price Negotiation
1315.805–70 Audit as an aid in pro-

posal analysis. 
(a) Preaward audits should not be 

routinely requested for actions below 
the dollar threshold specified in FAR 
15.805–5. Before requesting audits below 
the dollar threshold, the contracting 
office should consider using price or 
cost analysis techniques, recent audit 
reports, price negotiation memoranda, 
and other relevant information regard-

ing the offer to establish the reason-
ableness of price. However, audits 
should be considered for proposals 
below the specified dollar thresholds in 
the following circumstances: 

(1) The contracting officer has reason 
to doubt the adequacy of the contrac-
tor’s accounting policies or cost sys-
tems; 

(2) The contractor has substantially 
changed its methods or levels of oper-
ation; 

(3) Previous unfavorable experience 
indicates that the contractor’s esti-
mating, accounting, or purchasing 
methods may be unreliable; or 

(4) The proposal concerns a new prod-
uct for which cost experience is lack-
ing. 

[49 FR 12961, Mar. 30, 1984, as amended at 60 
FR 47309, Sept. 12, 1995]

Subpart 1315.9—Profit
1315.902 Policy. 

(a) Except as provided in (b) and (c) 
of this section, a structured approach 
for determining profit or fee 
prenegotiation objectives shall be used 
in the negotiation of all contracts, sub-
contracts, and contract modifications 
above $100,000 where adequate price 
competition does not exist. A struc-
tured approach for determining profit 
or fee prenegotiation objectives may be 
used at lower dollar thresholds. 

(b) Regardless of whether price com-
petition exists, the structured ap-
proach for determining profit or fee 
prenegotiation objectives is not re-
quired for negotiation of contracts, 
subcontracts, and contract modifica-
tions for the following: 

(1) Architect—engineering contracts; 
(2) Management contracts for oper-

ation or maintenance of Government 
facilities; 

(3) Construction contracts; 
(4) Contracts primarily requiring de-

livery of material supplied by sub-
contractors; 

(5) Termination settlements; 
(6) Cost-plus-award-fee contracts; and 
(7) Unusual pricing situations where 

the structured approach has been de-
termined to be unsuitable. This excep-
tion must be justified in writing and 
signed by the head of the contracting 
office. 
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(c) In many circumstances, an exam-
ination of cost and profits is not re-
quired. Where adequate price competi-
tion exists and in other situations 
where cost analysis is not required 
(e.g., established catalog or market 
prices of commercial items sold in sub-
stantial quantities to the general pub-
lic or prices set by law or regulation), 
contracts may be awarded without re-
gard to the amount of profit involved. 

(d) Additional internal instruction on 
the use of the structured approach can 
be found in Procurement Letters or 
policy manuals issued by the Office of 
Procurement and Federal Assistance.

PART 1316—TYPES OF CONTRACTS

Subpart 1316.3 [Reserved]

Subpart 1316.4—Incentive Contracts

Sec.
1316.404–2 Cost-plus-award-fee contracts.

Subpart 1316.6 [Reserved]

AUTHORITY: Federal Property and Adminis-
trative Services Act of 1949, as amended (40 
U.S.C. 486(c)), as delegated by the Secretary 
of Commerce in Department Organization 
Order 10–5 and Department Administrative 
Order 208–2.

SOURCE: 49 FR 12962, Mar. 30, 1984, unless 
otherwise noted.

Subpart 1316.3 [Reserved]

Subpart 1316.4—Incentive 
Contracts

1316.404–2 Cost-plus-award-fee con-
tracts. 

(d) Fee determination plans. The award 
fee determination plan shall include 
both technical performance (including 
scheduling as appropriate) and business 
management consideration tailored to 
the needs of the particular situation. 
The goals and evaluation criteria 
should be results-oriented. The award 
fee should concentrate on the end prod-
uct of the contract. However, equal em-
ployment opportunity, small business 
programs, and functional management 
areas, such as safety and security, can-
not be disregarded and may be appro-
priately part of the criteria upon which 
to base the award fee. Specific goals or 

objectives should be established in re-
lation to each performance evaluation 
criterion against which contractor per-
formance is measured.

Subpart 1316.6 [Reserved]

PART 1317—SPECIAL 
CONTRACTING METHODS

Subparts 1317.4–1317.5 [Reserved]

Subpart 1317.70—Contracts for Ship Con-
struction, Ship Alteration, and Ship Re-
pair

Sec.
1317.7001 Solicitation provisions and con-

tract clauses.

AUTHORITY: Federal Property and Adminis-
trative Services Act of 1949, as amended (40 
U.S.C. 486(c)), as delegated by the Secretary 
of Commerce in Department Organization 
Order 10–5 and Department Administrative 
Order 208–2.

Subparts 1317.4–1317.5 [Reserved]

Subpart 1317.70—Contracts for 
Ship Construction, Ship Alter-
ation, and Ship Repair

1317.7001 Solicitation provisions and 
contract clauses. 

(a)(1) The contracting officer shall 
insert the following clauses in sealed 
bid fixed-price solicitations and con-
tracts for ship construction, ship alter-
ation, and ship repair. 

(i) Inspection and Manner of Doing 
Work, 1352.217–90. 

(ii) Delivery of the Vessel to the Con-
tractor, 1352.217–91. 

(iii) Performance, 1352.217–92. 
(iv) Delays, 1352.217–93. 
(v) Minimization of Delay Due to 

Government Furnished Property, 
1352.217–94. 

(vi) Additional Provisions Relating 
to Government Property, 1352.217–95. 

(vii) Liability and Insurance, 
1352.217–96. 

(viii) Title, 1352.217–97. 
(ix) Discharge of Liens, 1352.217–98. 
(x) Department of Labor Occupa-

tional Safety and Health Standards for 
Ship Repairing, 1352.217–99. 

(xi) Regulations Governing Asbestos 
Work, 1352.217–100. 
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(xii) Complete and Final Equitable 
Adjustments, 1352.217–101. 

(xiii) Government Review, Comment, 
Acceptance, and Approval, 1352.217–102. 

(xiv) Access to the Vessel, 1352.217–
103. 

(xv) Documentation of Requests for 
Equitable Adjustment, 1352.217–104. 

(xvi) Change Proposals, 1352.217–105. 
(xvii) Lay Days, 1352.217–106. 
(xviii) Changes—Ship Repair, 

1352.217–107. 
(xix) Default—Ship Repair, 1352.217–

108. 
(2) Unless inappropriate due to con-

tract type, the contracting officer shall 
insert the clauses listed above in nego-
tiated solicitations and contracts for 
ship construction, ship alteration, and 
ship repair. 

(b) The contracting officer shall in-
sert a clause substantially the same as 
the clause at 1352.217–109, Insurance Re-
quirements, in solicitations and con-
tracts for ship construction, ship alter-
ation, and ship repair, unless the con-
tracting officer determines that the 
contract, or job order, requires work on 

parts of a vessel only and the work is 
to be performed at a plant other than 
the site of the vessel. 

(c) The contracting officer shall in-
sert the clause at 1352.217–110, Guaran-
tees, unless the contracting officer de-
termines that its use would be inappro-
priate under the circumstances. 

(d) The contracting officer shall in-
sert the clause at 1352.217–111, Tem-
porary Services, in solicitations and 
contracts for ship construction, ship 
alteration, and ship repair, unless the 
contracting officer determines that its 
use would be inappropriate under the 
circumstances. 

(e) The contracting officer shall in-
sert the provision at 1352.217–112, Self-
Insurance Information, in solicitations 
and contracts for ship construction, 
ship alteration, and ship repair, when 
the contracting officer determines that 
it is appropriate to allow offerors the 
opportunity to self-insure for any or all 
of the risks set forth in the applicable 
insurance clauses of the contract. 

[52 FR 3807, Feb. 6, 1987]
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SUBCHAPTER D—SOCIOECONOMIC PROGRAMS

PART 1319—SMALL BUSINESS AND 
SMALL DISADVANTAGED BUSI-
NESS CONCERNS

Subpart 1319.2—Policies

Sec.
1319.202–2 Locating small business sources.

Subpart 1319.7—Subcontracting With Small 
Business and Small Disadvantaged 
Business Concerns [Reserved]

Subpart 1319.70—Contracting Opportuni-
ties for Women-Owned Small Busi-
nesses

1319.7002 Source identification and solicita-
tion. 

1319.7003 Subcontracting opportunities.

AUTHORITY: Federal Property and Adminis-
trative Services Act of 1949, as amended (40 
U.S.C. 486(c)), as delegated by the Secretary 
of Commerce in Department Organization 
Order 10–5 and Department Administrative 
Order 208–2.

Subpart 1319.2—Policies

1319.202–2 Locating small business 
sources. 

(b) The contracting officer shall send 
a copy of the requisition form for all 
procurement actions expected to ex-
ceed $500,000 ($1,000,000 for construc-
tion) to the Office of Small and Dis-
advantaged Business Utilization, as 
promptly after receipt as possible. The 
Office of Small and Disadvantaged 
Business Utilization shall review the 
procurement actions and recommend 
action to the contracting officer. Or-
ders under GSA schedule contracts, or-
ders under Department or Government-
wide indefinite delivery contracts, or 
actions within the scope of the 
changes, value engineering, or similar 

contract clauses are exempt from the 
requirements of this subsection. 

[50 FR 19364, May 8, 1985, and 51 FR 1377, Jan. 
13, 1986]

Subpart 1319.7—Subcontracting 
With Small Business and Small 
Disadvantaged Business Con-
cerns [Reserved]

Subpart 1319.70—Contracting Op-
portunities for Women-Owned 
Small Businesses

SOURCE: 51 FR 15331, Apr. 23, 1986, unless 
otherwise noted.

1319.7002 Source identification and so-
licitation. 

(a) The contracting officer shall in-
clude women-owned small businesses 
on the mailing list for each solicitation 
which is expected to result in an award 
in excess of the small purchase dollar 
threshold whenever there are women-
owned small businesses known to be 
potential suppliers. 

[51 FR 15331, Apr. 23, 1986, as amended at 60 
FR 47310, Sept. 12, 1995]

1319.7003 Subcontracting opportuni-
ties. 

(a) Contracting officers shall provide 
assistance to prime contractors to 
identify potential women-owned small 
businesses. Such assistance is intended 
to aid prime contractors in placing a 
fair proportion of subcontracts with 
women-owned small businesses. 

(b) The contracting officer shall in-
sert the clause at 1352.219–1, Women-
Owned Small Business Sources, in so-
licitations and contracts where the 
clause prescribed by FAR 19.708(b) is 
required (see FAR 52.219–9).

PARTS 1322–1325 [RESERVED]
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SUBCHAPTER E—GENERAL CONTRACTING REQUIREMENTS

PART 1331 [RESERVED]

PART 1332—CONTRACT 
FINANCING

Subpart 1332.1—General

Sec.
1332.102 Description of contract financing 

methods.

Subpart 1332.4 [Reserved]

Subpart 1332.6 [Reserved]

AUTHORITY: Federal Property and Adminis-
trative Services Act of 1949, as amended (40 
U.S.C. 486(c)), as delegated by the Secretary 
of Commerce in Department Organization 
Order 10–5 and Department Administrative 
Order 208–2.

SOURCE: 49 FR 12963, Mar. 30, 1984, unless 
otherwise noted.

Subpart 1332.1—General

1332.102 Description of contract fi-
nancing methods. 

(e)(2) Progress payments based on a 
percentage or stage of completion are 
authorized for use as a payment meth-
od under Department contracts and 
subcontracts for construction, alter-
ation, repair, ship construction, ship 
alteration, and ship repair. For all 
other contracts, progress payments 
shall be based on costs except when the 
head of the contracting office deter-
mines that progress payments based on 
costs cannot be practically employed. 
In those cases, progress payments 
based on a percentage or stage of com-
pletion may be authorized when the 
head of the contracting office also de-
termines that adequate safeguards are 
provided for the administration of 
those payments.

Subpart 1332.4 [Reserved]

Subpart 1332.6 [Reserved]

PART 1333—PROTESTS, DISPUTES, 
AND APPEALS

Subpart 1333.1—Protests

Sec.
1333.101 Definitions. 
1333.102 General. 
1333.103 Protests to the agency. 
1333.104 Protests to GAO. 
1333.105 Protests to GSBCA. 
1333.106 Solicitation provision and contract 

clause.

Subpart 1333.2—Disputes and Appeals

1333.213 Obligation to continue perform-
ance.

Subpart 1333.70—Department Board of 
Contract Appeals

1333.70–1 Department Board of Contract Ap-
peals.

AUTHORITY: Federal Property and Adminis-
trative Services Act of 1949, as amended (40 
U.S.C. 486(c)), as delegated by the Secretary 
of Commerce in Department Organization 
Order 10–5 and Department Administrative 
Order 208–2.

SOURCE: 51 FR 15331, Apr. 23, 1986, unless 
otherwise noted.

Subpart 1333.1—Protests

1333.101 Definitions. 
Agency protest, as used in this sub-

part, is one that may be filed with ei-
ther the Contracting Officer or the 
Protest Decision Authority but not 
both. 

Assistant General Counsel (AGC), as 
used in this subpart, means the Assist-
ant General Counsel of the Department 
of Commerce for Finance and Litiga-
tion. 

Protest Decision Authority, as used in 
this subpart, is the agency official 
above the level of the Contracting Offi-
cer who has been designated by the 
Procurement Executive to handle and 
issue the formal agency decision re-
solving the protest. 

[64 FR 16652, Apr. 6, 1999]
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48 CFR Ch. 13 (10–1–02 Edition)1333.102

1333.102 General. 
(a) Protests must be received within 

ten work days after the basis for pro-
test is known or should have been 
known unless good cause is shown to 
extend the time limit. However, pro-
tests based upon alleged improprieties 
in any type of solicitation which are 
apparent prior to bid opening or the 
closing time for receipt of initial pro-
posals shall be filed prior to bid open-
ing or the closing time for receipt of 
initial proposals. Unless the time limit 
for receiving the protest is extended for 
good cause, a protest to the con-
tracting activity which is received 
after the time limit will not be consid-
ered. When a timely protest is filed 
only with the contracting activity, the 
contracting officer shall take prompt 
action toward resolution after con-
sulting with the AGC, and notify the 
protestor in writing of the action 
taken. 

(b) When a protest is filed only with 
the contracting activity before award, 
an award shall not be made until the 
matter is resolved, unless the head of 
the contracting office makes the deter-
mination prescribed in FAR 33.103(f). 

(c) When a protest is filed only with 
the contracting activity after award, 
the Contracting Officer need not notify 
the contractor, if the protest can be 
promptly resolved. If it appears likely 
that a protest will be filed with the 
General Accounting Office (GAO), or 
other administrative forum, the Con-
tracting Officer should promptly notify 
the contractor in writing and consider 
suspending contract performance. 

[64 FR 16652, Apr. 6, 1999]

1333.103 Protests to the agency. 
(a) When a protester decides to file a 

protest at the agency level with the 
Protest Decision Authority, the guide-
lines set forth in these established 
agency level protest procedures above 
the Contracting Officer apply. These 
procedures are in addition to the exist-
ing protest procedures contained in the 
FAR Part 33.102 and 1333.102 of this sub-
part. 

(1) For purposes of this subpart, a day 
is a calendar day. In computing a pe-
riod of time for the purpose of these 
procedures, the day from which the pe-

riod begins to run is not counted. When 
the last day of the period is a Satur-
day, Sunday, or Federal holiday, the 
period extends to the next day that is 
not a Saturday, Sunday, or Federal 
holiday. Similarly, when the Wash-
ington, DC offices of the Department of 
Commerce are closed for all or part of 
the last day, the period extends to the 
next day on which the Department is 
open. 

(2) Protesters using these procedures 
may protest to the Protest Decision 
Authority who will make the final de-
cision for the Department. Protests 
shall be addressed to: (Name, title of 
the person and address to be inserted 
by the Contracting Officer in the solic-
itation). The outside of the envelope or 
beginning of the FAX transmission 
must be marked ‘‘Agency-level Pro-
test’’. The protester shall also provide 
a copy of the protest within 1 day to 
the responsible Contracting Officer and 
a copy to: Contract Law Division, Of-
fice of the Assistant General Counsel 
for Finance and Litigation, Depart-
ment of Commerce, Room H5882, 14th 
Street and Constitution Avenue, NW, 
Washington, DC 20230, (FAX Number 
202–482–5858). 

(3) While a protest is pending at the 
agency level with the Protest Decision 
Authority, the protester agrees not to 
protest to the GAO or any other exter-
nal fora. If the protester has already 
filed with the GAO or other external 
fora, the procedures described here 
may not be used. 

(i) Protests based upon alleged im-
proprieties in a solicitation which are 
apparent prior to bid opening or time 
set for receipt of proposals shall be 
filed prior to bid opening or the time 
set for receipt of proposals. If the con-
tract has been awarded, protests must 
be filed within 10 days after contract 
award or 5 days after the date the pro-
tester was given the opportunity to be 
debriefed, whichever date is later. In 
cases other than those covered in the 
preceding two sentences, protests shall 
be filed not later than 14 days after the 
basis of the protest is known or should 
have been known, whichever is earlier. 

(ii) To be filed on a given day, pro-
tests must be received by 4:30 PM cur-
rent local time. Any protests received 
after that time will be considered to be 
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filed on the next day. Incomplete sub-
missions will not be considered filed 
until all information is provided. 

(iii) To be complete, protests must 
contain the following information: 

(A) The protester’s name, address, 
telephone number, and fax number. 

(B) The solicitation or contract num-
ber, name of contracting office and the 
Contracting Officer. 

(C) A detailed statement of all fac-
tual and legal grounds for protests, and 
an explanation of how the protester 
was prejudiced. 

(D) Copies of relevant documents sup-
porting protester’s statement. 

(E) A request for ruling by the agen-
cy. 

(F) Statement as to form of relief re-
quested. 

(G) All information establishing that 
the protester is an interested party for 
the purpose of filing a protest. 

(H) All information establishing the 
timeliness of the protest. 

(iv) All protests must be signed by an 
authorized representative of the 
protestor. 

(b) Within 14 days after the protest is 
filed, the Contracting Officer will pre-
pare an administrative report that re-
sponds to the issues raised by the pro-
tester and addresses any other issues, 
which, even if not raised by the pro-
tester, that may have been identified 
by agency officials as being relevant to 
the fairness of the procurement proc-
ess. The Contracting Officer shall for-
ward this administrative report to the 
Contract Law Division, Office of the 
Assistant General Counsel for Finance 
and Litigation. 

(1) For good cause shown, the Protest 
Decision Authority may grant an ex-
tension of time for filing the adminis-
trative report and for issuing the writ-
ten decision. When an extension is 
granted, the Protest Decision Author-
ity will notify the protester and all in-
terested parties within 1 day of the de-
cision to grant the extension. 

(2) Unless an extension is granted, 
the Protest Decision Authority will 
issue a decision within 35 days of the 
protest. The protest decision 
authority’s final decision will be bind-
ing on the Department of Commerce 
and not subject to further appeals. 

(3) The Protest Decision Authority 
shall send a written ruling and a sum-
mary of the reasons supporting the rul-
ing to the protester, by ‘‘Certified 
Mail, Return Receipt Requested,’’ and 
shall forward information copies to the 
applicable contracting office and the 
Procurement Executive, Office of Ac-
quisition Management. 

(c) Effect of protest on award and 
performance. 

(1) When a protest is filed prior to 
award, a contract may not be awarded 
unless authorized by the Head of the 
Contracting Activity (HCA) based on a 
written finding that: 

(i) The supplies or services are ur-
gently required. 

(ii) Delivery or performance would be 
unduly delayed by failure to make the 
award promptly. 

(iii) A prompt award will be in the 
best interest of the Government. 

(2) When a protest is filed within 10 
days after contract award, or 5 days 
after a debriefing date was offered to 
the protester under a timely debriefing 
request in accordance with FAR 
15.1004, whichever is later, the Con-
tracting Officer shall immediately sus-
pend performance pending the resolu-
tion of the protest within the agency, 
including any review by an inde-
pendent higher official, unless contin-
ued performance is justified. The HCA 
may authorize continued contract per-
formance, notwithstanding the protest, 
based on a written finding that: 

(i) Contract performance would be in 
the best interest of the United States; 
or 

(ii) Urgent and compelling cir-
cumstances that significantly affect 
the interests of the United States will 
not permit waiting for a decision. 

(d) The Protest Decision Authority 
may grant one or more of the following 
remedies: 

(1) Terminate the contract. 
(2) Re-compete the requirement. 
(3) Issue a new solicitation. 
(4) Refrain from exercising options 

under the contract. 
(5) Award a contract consistent with 

statutes and regulations. 
(6) Amend the solicitation provisions 

which gave rise to the protest and con-
tinue with the procurement. 
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(7) Such other remedies as the deci-
sion-maker may determine are nec-
essary to correct a defect. 

[64 FR 16653, Apr. 6, 1999]

1333.104 Protests to GAO. 
(a)(1) General. A protestor shall fur-

nish a copy of its complete protest to 
the contracting officer designated in 
the solicitation and a copy of its com-
plete protest to the Contract Law Divi-
sion of the Office of the Assistant Gen-
eral Counsel for Finance and Litiga-
tion, no later than one day after the 
protest is filed with the GAO. The en-
velope containing the complete protest 
shall be clearly marked ‘‘GAO Pro-
test’’. 

(2) The GAO report shall be assem-
bled and organized by the contracting 
office in accordance with rule 4(d) of 
the GSBCA Rules of Procedure (48 CFR 
part 6101) except where rule 4(d) may 
conflict with GAO procedures. 

(b) Protests before award. When the 
contracting activity has received no-
tice of a protest filed directly with 
GAO, a contract may not be awarded 
prior to a GAO decision on the protest, 
unless the Head of the Contracting Ac-
tivity makes the written finding pre-
scribed in FAR 33.104 (b)(1) after con-
sulting with the AGC. The head of the 
contracting office shall notify the AGC 
when the written finding has been exe-
cuted so that the AGC can notify GAO. 
The contracting activity is not author-
ized to award the affected contract 
until the AGC has notified GAO of the 
written finding. 

(c) Protests after award. When the con-
tracting activity receives notice of a 
protest filed directly with GAO within 

10 calendar days after contract award, 
the contracting officer shall imme-
diately suspend performance pending a 
GAO decision on the protest or termi-
nate the awarded contract, unless the 
Head of the Contracting Activity 
makes the written finding prescribed in 
FAR 33.104 (c)(2) after consulting with 
the AGC. The head of the contracting 
office shall notify the AGC when the 
written finding has been executed so 
that the AGC can notify GAO. The con-
tracting activity is not authorized to 
continue contract performance until 
the AGC has notified GAO of the writ-
ten finding. 

[51 FR 15331, Apr. 23, 1986, as amended at 60 
FR 47310, Sept. 12, 1995]

1333.105 Protests to GSBCA. 

(a)(1) A protestor shall furnish a copy 
of its complete protest to the con-
tracting officer designated in the solic-
itation and a copy of its complete pro-
test to the Contract Law Division of 
the Office of the Assistant General 
Counsel for Finance and Litigation, on 
the same day the protest is filed with 
the GSBCA. The envelope containing 
the complete protest shall be clearly 
marked ‘‘GSBCA Protest’’. 

[51 FR 15331, Apr. 23, 1986, as amended at 60 
FR 47310, Sept. 12, 1995]

1333.106 Solicitation provision and 
contract clause. 

(a) The contracting officer shall in-
sert the provision at 1352.233–2, Service 
of Protest (JAN 1985) (Deviation FAR 
52.233–2), in lieu of the provision at 
FAR 52.233–2 in solicitations for other 
than small purchases.
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Subpart 1333.2—Disputes and 
Appeals

1333.213 Obligation to continue per-
formance. 

(a) The contracting officer may use 
Alternate I to the clause at FAR 52.233–
1, Disputes, only after the Head of the 
Contracting Activity has determined in 
writing that— 

(1) Continued performance is nec-
essary pending resolution of any claim 
arising under or relating to the con-
tract because of unusual circumstances 
which make continued performance es-
sential to the public health or welfare; 

(2) Financing is or will be available 
for the continued performance; and 

(3) The Government’s interest is or 
will be properly secured.

Subpart 1333.70—Department 
Board of Contract Appeals

1333.70–1 Department Board of Con-
tract Appeals. 

The General Services Administration 
(GSA) Board of Contract Appeals 
serves as the Board of Contract Ap-
peals for the Department. 

[49 FR 12964, Mar. 30, 1984]
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SUBCHAPTER F—SPECIAL CATEGORIES OF CONTRACTING

PART 1334 [RESERVED]

PART 1336—CONSTRUCTION AND 
ARCHITECT-ENGINEER CONTRACTS

Subpart 1336.2—Special Aspects of 
Contracting for Construction

Sec.
1336.209 Construction contracts with archi-

tect-engineer firms.

Subpart 1336.6—Architect-Engineer 
Services

1336.602–5 Short selection processes for con-
tracts not to exceed $10,000.

AUTHORITY: Federal Property and Adminis-
trative Services Act of 1949, as amended (40 
U.S.C. 486(c)), as delegated by the Secretary 
of Commerce in Department Organization 
Order 10–5 and Department Administrative 
Order 208–2.

SOURCE: 49 FR 12964, Mar. 30, 1984, unless 
otherwise noted.

Subpart 1336.2—Special Aspects 
of Contracting for Construction

1336.209 Construction contracts with 
architect-engineer firms. 

The head of the contracting office is 
delegated the authority to approve the 
exceptional circumstance of awarding 
a contract for construction of a project 
to the firm that designed the project. 
Any approval of this type of award 
must be justified in writing and signed 
by the head of the contracting office.

Subpart 1336.6—Architect-
Engineer Services

1336.602–5 Short selection processes 
for contracts not to exceed $10,000. 

Both short selection processes pre-
scribed in FAR 36.602–5 may be used for 
contracts not to exceed $10,000. How-
ever, in either case the contracting of-
ficer shall review the report, approve it 
and commence negotiations or return 
it for appropriate revision.

PART 1337 [RESERVED]
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SUBCHAPTER G—CONTRACT MANAGEMENT

PART 1342—CONTRACT 
ADMINISTRATION

AUTHORITY: Federal Property and Adminis-
trative Services Act of 1949, as amended (40 
U.S.C. 486(c)), as delegated by the Secretary 
of Commerce in Department Organization 
Order 10–5 and Department Administrative 
Order 208–2.

Subpart 1342.1—Interagency 
Contract Administration and 
Audit Services

1342.102–70 Post award audit reviews. 

(a) Generally, the final invoice shall 
not be approved until a close-out audit 
has been performed and all outstanding 
issues have been negotiated or resolved 
on the following types of contracts of 
$100,000 and above: 

(1) Cost-reimbursement type con-
tracts; 

(2) The cost-reimbursement portion 
of fixed-price contracts; 

(3) Letter contracts which provide for 
reimbursement of costs; 

(4) Time and materials contracts; and 
(5) Labor-hour contracts. 
(b) Even though the $100,000 

postaward audit threshold generally 
applies, an audit may be requested re-
gardless of the dollar amount when the 
contracting officer determines that an 
audit is justified under one of the fol-
lowing circumstances: 

(1) There is some evidence of fraud or 
waste; 

(2) The contractor’s performance 
under the contract has been question-
able; 

(3) The contractor had a high inci-
dence of unallowable costs under a pre-
vious contract; 

(4) The contract is with a newly es-
tablished firm, or a firm which has just 
begun dealing with the Government. 

[49 FR 12965, Mar. 30, 1984; as amended at 60 
FR 47310, Sept. 12, 1995]

PART 1345 [RESERVED]

PART 1349—TERMINATION OF 
CONTRACTS

Sec.
1349.001 Definitions.

Subpart 1349.4—Termination for Default

1349.402–7 Other damages.

AUTHORITY: Federal Property and Adminis-
trative Services Act of 1949, as amended (40 
U.S.C. 486(c)), as delegated by the Sec’y of 
Commerce in Dept. Org. Order 10–5 and Dept. 
Adm. Order 208–2.

1349.001 Definitions. 
(a) Administrative costs, as used in this 

part, means those costs other than ex-
cess costs, incurred by the Government 
as a result of the contractor’s default. 
Administrative costs include but are 
not limited to: 

(1) Salaries and fringe benefits paid 
to Government employees who are as-
signed to a work activity (e.g., re-
procurement activities) as a result of 
the default; 

(2) Preaward survey expenses in-
curred in qualifying reprocurement 
contractors; and 

(3) Costs incurred in printing and dis-
tributing the reprocurement solicita-
tion. 

(b) Excess costs, as used in this part, 
means any costs, other than adminis-
trative costs, incurred by the Govern-
ment in reprocuring similar supplies or 
services or performing similar services 
as a result of the contractor’s default. 

[51 FR 15332, Apr. 23, 1986]

Subpart 1349.4—Termination for 
Default

1349.402–7 Other damages. 
(a) The contracting officer may re-

cover administrative costs under the 
default clause when it is in the best in-
terest of the Government. A con-
tracting officer’s decision to recover 
administrative costs must balance the 
expected cost to the Government of 
documenting and supporting the as-
sessment with the expected recovery 
amount. 
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(b) Documents used to support an as-
sessment of administrative costs must 
clearly demonstrate that the added 
costs incurred by the Government were 
a direct result of the default. 

(1) To support administrative labor 
costs, the contracting officer should 
keep a record of: 

(i) Name, position, and organization 
of each employee performing work ac-
tivities as a consequence of the default; 

(ii) Dates of work and time spent by 
each employee on the repurchase; 

(iii) Specific tasks performed (e.g., 
solicitation preparation, clerical); 

(iv) Hourly rates of pay (straight 
time or overtime); and 

(v) Applicable fringe benefits. 
(2) Travel vouchers, invoices, print-

ing requisitions, and other appropriate 
evidence of expenditures may be used 
to support other administrative costs 
(e.g., travel, per diem, printing and dis-
tribution of the repurchase contract). 

(c) If assessment of administrative 
costs is considered appropriate after re-
view by the AGC, the contracting offi-
cer shall make a written demand on 
the contractor for administrative 
costs. The written demand shall de-
scribe the basis for the assessment and 
the cost computations. The same de-
mand letter may be used to assess ad-
ministrative costs and any excess 
costs. If the contractor fails to make 
payment after receiving a contracting 
officer’s final decision, the contracting 
officer shall follow the procedures in 
subpart 1332.6 and FAR Subpart 32.6 to 
collect the amount owed the Govern-
ment. 

(d) The recovery of excess or admin-
istrative costs does not preclude the 
Government from exercising other 
rights or remedies which it may have 
by law or under the terminated con-
tract. 

[51 FR 15332, Apr. 23, 1986]
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SUBCHAPTER H—CLAUSES AND FORMS

PART 1352—SOLICITATION PROVI-
SIONS AND CONTRACT CLAUSES

Subpart 1352.0—General

Sec.
1352.000 Scope of part. 
1352.001 General policy.

Subpart 1352.1—Instructions for Using 
Provisions and Clauses

1352.100 Incorporation by reference.

Subpart 1352.2—Texts of Provisions and 
Clauses

1352.217–90 Inspection and manner of doing 
work. 

1352.217–91 Delivery of vessel to the con-
tractor. 

1352.217–92 Performance. 
1352.217–93 Delays. 
1352.217–94 Minimization of delay due to 

Government furnished property. 
1352.217–95 Additional provisions relating to 

Government property. 
1352.217–96 Liability and insurance. 
1352.217–97 Title. 
1352.217–98 Discharge of liens. 
1352.217–99 Department of Labor occupa-

tional safety and health standards for 
ship repairing. 

1352.217–100 Regulations governing asbestos 
work. 

1352.217–101 Complete and final equitable 
adjustments. 

1352.217–102 Government review, comment, 
acceptance, and approval. 

1352.217–103 Access to the vessel(s). 
1352.217–104 Documentation of requests for 

equitable adjustment. 
1352.217–105 Change proposals. 
1352.217–106 Lay days. 
1352.217–107 Changes—ship repair. 
1325.217–108 Default—ship repair. 
1352.217–109 Insurance requirements. 
1352.217–110 Guarantees. 
1352.217–111 Temporary services. 
1352.217–112 Self-insurance information. 
1352.233–2 Service of protest.

AUTHORITY: 41 U.S.C. 418b.

SOURCE: 49 FR 12965, Mar. 30, 1984, unless 
otherwise noted.

Subpart 1352.0—General
1352.000 Scope of part. 

This part implements and supple-
ments FAR Part 52 by prescribing spe-
cific modifications, alterations, and de-

viations to FAR solicitation provisions 
and contract clauses for Department-
wide use.

1352.001 General policy. 

The Department’s policy is to use the 
FAR and CAR prescribed solicitation 
provisions and contract clauses unless 
specific authority for deviations has 
been obtained. (See 1301.4 for authority 
to deviate.) The use of uniform solici-
tation provisions and contract clauses 
should: provide a less burdensome way 
for potential contractors to respond to 
the Government’s request for informa-
tion concerning the evaluation of bids 
and proposals; expedite solicitation and 
contract preparation; and facilitate 
contract negotiation, administration 
and review. Each solicitation which in-
corporates contract clauses or solicita-
tion provisions which deviate from 
those prescribed by the FAR and the 
CAR must be submitted to the Office of 
Procurement and Federal Assistance 
for prior review. The Office of Procure-
ment and Federal Assistance will co-
ordinate requests for approval of these 
solicitations by the Office of Manage-
ment and Budget, in accordance with 
the Paperwork Reduction Act of 1980 
and 5 CFR part 1320.

Subpart 1352.1—Instructions for 
Using Provisions and Clauses

1352.100 Incorporation by reference. 

Contracting officers within the De-
partment shall incorporate solicitation 
provisions and contract clauses by ref-
erence in solicitations and contracts to 
the maximum extent provided by appli-
cable law and regulation. Incorporation 
by reference is the listing only by title, 
regulatory citation, and date of the 
provision or clause rather than the full 
text. The full text of the referenced so-
licitation provision or contract clause 
is contained in the Code of Federal 
Regulations (CFR); chapter 1 of title 48 
for FAR provisions and clauses; and 
chapter 13 of title 48 for CAR provi-
sions and clauses.
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Subpart 1352.2—Texts of Provisions 
and Clauses

SOURCE: 52 FR 3808, Feb. 6, 1987, unless oth-
erwise noted.

1352.217–90 Inspection and manner of 
doing work. 

As prescribed in 1317.7001(a), insert 
the following clause:

INSPECTION AND MANNER OF DOING WORK 
(CAR 1352.217–90) (JAN 1987) 

(a) All work and material shall be subject 
to the approval of the Contracting Officer or 
his duly authorized representative. Work 
shall be performed in accordance with the 
plans and specifications of this contract as 
modified by any contract modification. 

(b) Unless otherwise specifically provided 
for in the contract, all operational practices 
of the Contractor and all workmanship and 
material, equipment and articles used in the 
performance of work shall be in accordance 
with American Bureau of Shipping Rules for 
Building and Classing Steel Vessels, U.S. 
Coast Guard Marine Engineering Regula-
tions and Material Specifications 
(Subchapter F 46 CFR), U.S. Coast Guard 
Electrical Engineering Regulations 
(Subchapter J 46 CFR) (APR 1982), and 
U.S.P.H.S., Handbook on Sanitation in Ves-
sel Construction, in effect at the time of the 
Contractor’s submission of bid (or accept-
ance of the contract, if negotiated), and the 
best commercial maritime practices, except 
where military specifications are specified, 
in which case such standards of material and 
workmanship shall be followed. 

(c) All material and workmanship shall be 
subject to inspection and test at all times 
during the Contractor’s performance of the 
work to determine their quality and suit-
ability for the purpose intended and compli-
ance with the contract. In case any material 
or workmanship furnished by the Contractor 
is found to be defective prior to redelivery of 
the vessel, or not in accordanoe with the re-
quirements of the contract, the Government 
shall have the right prior to redelivery of the 
vessel to reject such material or workman-
ship, and to require its correction or replace-
ment by the Contractor at the Contractor’s 
cost and expense. This Government right is 
in addition to its rights under any Guarantee 
clause in this contract. If the Contractor 
fails to proceed promptly with the replace-
ment or correction of such material or work-
manship, as required by the Contracting Of-
ficer, the Government may, by contract or 
otherwise, replace or correct such material 
or workmanship and charge to the Con-
tractor the excess cost to the Government. 
The Contractor shall provide and maintain 
an inspection system acceptable to the Gov-

ernment covering the work specified in the 
contract. Records of all inspection work by 
the Contractor shall be kept complete and 
available to the Government during the per-
formance of the contract and for a period of 
2 years after delivery of the vessel to the 
Government. 

(d) No welding, including tack welding and 
brazing, shall be permitted in connection 
with repairs, completions, alterations, or ad-
dition to hulls, machinery or components of 
vessels unless the welder is at the time, 
qualified to the standards established by the 
United States Coast Guard, the American 
Bureau of Shipping, or the Department of 
the Navy. The welder’s qualifications shall 
be appropriate for the particular service ap-
plication, filler material type, position of 
welding, and welding process involved in the 
work being undertaken. A welder may be re-
quired to requalify if the Contracting Officer 
believes there is a reasonable doubt con-
cerning the welder’s ability. Welder’s quali-
fications for this purpose shall be outlined in 
‘‘Marine Engineering Regulations’’ of the 
United States Coast Guard. When a welding 
process other than manual shielded arc is 
proposed or required, the contractor or fabri-
cator shall submit procedure qualification 
tests for approval prior to production weld-
ing. Procedure qualification tests shall be 
conducted in accordance with the require-
ments of the ‘‘Marine Engineering Regula-
tions’’ of the United States Coast Guard. 

(e) The Contractor shall exercise reason-
able care to protect the vessel from fire, and 
the Contractor shall maintain a reasonable 
system of inspection over the activities of 
welders, burners, riveters, painters, plumbers 
and similar workers, particularly where such 
activities are undertaken in the vicinity of 
the vessel’s magazine, fuel oil tanks, or 
storerooms containing flammable material. 
A reasonable number of hose lines shall be 
maintained by the Contractor ready for im-
mediate use on the vessel at all times while 
the vessel is berthed alongside the Contrac-
tor’s pier or in drydock or on a marine rail-
way. All tanks or bilge areas under alter-
ation or repair shall be cleaned, washed, and 
steamed out or otherwise made safe by the 
Contractor if and to the extent necessary as 
required by good marine practice or by cur-
rent OSHA Regulations. The Contracting Of-
ficer’s Technical Representative (COTR) 
shall be furnished with a ‘‘gas free’’ or ‘‘safe 
for hot work’’ or ‘‘safe for men’’ certificate 
before any hot work or entry is done. Unless 
otherwise provided in this contract, the Con-
tractor shall at all times maintain a reason-
able fire watch about the vessel, including a 
fire watch on the vessel while work is being 
performed thereon. 

(f) The Contractor shall place proper safe-
guards and/or effect such safety precautions 

VerDate 0ct<31>2002 14:17 Nov 14, 2002 Jkt 197197 PO 00000 Frm 00614 Fmt 8010 Sfmt 8010 Y:\SGML\197197T.XXX 197197T



615

Department of Commerce 1352.217–92

as necessary, including suitable and suffi-
cient lighting, for the prevention of acci-
dents or injury to persons or property during 
the prosecution of work under this contract 
and/or from time of receipt of the vessel 
until acceptance by the Government of the 
work performed. 

(g) Except as otherwise provided in this 
contract, when the vessel is in the custody of 
the contractor or in drydock or on a marine 
railway and the temperature becomes as low 
as 35 degrees Fahrenheit, the Contractor 
shall keep all pipelines, fixtures, traps, 
tanks, and other receptacles on the vessel 
drained to avoid damage from freezing, or if 
this is not practicable, the vessel shall be 
kept heated to prevent such damage. The 
vessel’s stern tube and propeller hubs shall 
be protected from frost damage by applied 
heat through the use of a salamander or 
other proper means, as approved by the 
COTR. 

(h) Whenever practicable, the work shall be 
performed in a manner which does not inter-
fere with the berthing and messing of per-
sonnel attached to the vessel. The Con-
tractor shall ensure that assigned personnel 
have access to the vessel at all times. It is 
understood that such personnel will not 
interfere with the work or the Contractor’s 
workers. 

(i) The Government does not guarantee the 
correctness of the dimensions, sizes, and 
shapes given in any sketches, drawings, 
plans or specifications prepared or furnished 
by the Government. The Contractor shall be 
responsible for the correctness of the shape, 
sizes and dimensions of parts to be furnished 
hereunder, other than those furnished by the 
Government. 

(j) The Contractor shall at all times keep 
the site of the work on the vessel free from 
accumulation of waste material or rubbish 
caused by Contractor employees or the work, 
and at the completion of the work shall re-
move all rubbish from and about the site of 
the work and shall leave the work and its 
immediate vicinity ‘‘broom clean’’ unless 
more exactly specified in this contract. 

(k) While in drydock or on a marine rail-
way, the Contractor shall be responsible for 
the closing before the end of working hours, 
of all valves and openings upon which work 
is being done by its workers when such clos-
ing is practicable. The Contractor shall keep 
the COTR cognizant of the closure status of 
all valves and openings upon which the Con-
tractor’s workers have been working. 

(l) Without additional expense to the Gov-
ernment, the Contractor shall employ spe-
cialty subcontractors where required by the 
specifications or when necessary for satisfac-
tory performance of the work. 

(m) When requested by the COTR, the Con-
tractor shall notify the COTR in advance: 

(i) Prior to starting inspections or tests; 
and 

(ii) When supplies will be ready for Govern-
ment inspection. 

(n) When advance notification is requested, 
the authorized COTR shall specify the period 
and method of notification.

(End of clause)

1352.217–91 Delivery of vessel to the 
contractor. 

As prescribed in 1317.7001(a), insert 
the following clause:

DELIVERY OF VESSEL TO THE CONTRACTOR 
(CAR 1352.217–91) (JAN 1987) 

(a) The Government shall deliver the vessel 
to the Contractor at the location specified in 
the contract. 

(b) If the Contractor’s plant is specified, it 
shall be understood to mean the fairway of 
the plant. The Contractor shall provide nec-
essary tugs and pilot services to move the 
vessel from the fairway to the pier or dock 
and, upon completion of all work, from the 
pier or dock to the fairway of the plant. 

(c) While the vessel is in the possession of 
the Contractor, any necessary movement of 
the vessel incidental to the work specified in 
the contract shall be furnished by the Con-
tractor without additional charge to the 
Government.

(End of clause)

1352.217–92 Performance. 
As prescribed in 1317.7001(a), insert 

the following clause:

PERFORMANCE (CAR 1352.217–92)(JAN 1987) 

(a) Upon the issuance of the contract, the 
Contractor shall promptly commence the 
work specified in any plans and specifica-
tions made a part of the contract, and shall 
diligently prosecute the work to completion. 
The Contractor shall not commence work 
until the contract has been issued. 

(b) The Government shall deliver the vessel 
described in the contract at such time and 
location as may be specified in the contract. 
Upon completion of the work, the Govern-
ment shall accept delivery of the vessel at 
such time and location as may be specified 
in the contract. 

(c) Without additional charge to the Gov-
ernment, and without specific requirement 
in the contract, the Contractor shall: 

(1) Make available at the plant to per-
sonnel of the vessel while in drydock or on a 
marine railway, toilet and similar facilities 
acceptable to the Contracting Officer as ade-
quate in number and sanitary standards; 

(2) Supply and maintain, in such condition 
as the Contracting Officer may reasonably 
require, suitable brows and gangways from 
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the pier, drydock or marine railway to the 
vessel; 

(3) Treat salvage, scrap, or other ship’s ma-
terial of the Government resulting from per-
formance of the work as items of Govern-
ment furnished property in accordance with 
the Government Property clause; 

(4) Perform, or pay the cost of, any repair, 
reconditioning or replacement made nec-
essary as the result of the use by the Con-
tractor of any of the vessel’s machinery, 
equipment or fittings, including, but not 
limited to, winches, pumps, riggings, or pipe 
lines; and 

(5) Furnish suitable offices, office equip-
ment and telephones at or near the site of 
the work as the Contracting Officer reason-
ably requires for himself and his staff. 

(d) Except as otherwise provided in the 
contract, the Contractor shall furnish all 
necessary material, labor, services, equip-
ment, supplies, power, accessories, facilities, 
and other things and services necessary for 
accomplishing the work, subject to Govern-
ment rights under the Government Property 
clause. 

(e) The Contractor shall conduct dock and 
sea trials of the vessel as required by the 
contract. Unless otherwise expressly pro-
vided in the contract, during the conduct of 
these trials the vessel shall be under the con-
trol of the vessel’s commander and crew with 
representatives of the Contractor and the 
Government on board to determine whether 
or not the work done by the Contractor has 
been satisfactorily performed. Dock and sea 
trials not speoified which the Contractor re-
quires for his own benefit shall not be under-
taken by the Contractor without prior notice 
to and approval of the Contracting Officer; 
any such dock or sea trial shall be conducted 
at the risk and expense of the Contractor. 
The Contractor shall provide and install all 
fittings and appliances which may be nec-
essary for the dock and sea trials, to enable 
the representatives of the Government to de-
termine whether the requirements of the 
contract plans and specifications have been 
met. The Contractor shall also be responsible 
for the care, installation and removal of any 
instruments and apparatus furnished by the 
Government for such trials.

(End of clause)

1352.217–93 Delays. 
As prescribed in 1317.7001(a), insert 

the following clause:

DELAYS (CAR 1352.217–93) (JAN 1987) 

When during the performance of this con-
tract the Contractor is required to delay the 
work on a vessel temporarily, due to orders 
or actions of the Government respecting 
stoppage of work to permit shifting the ves-
sel, stoppage of hot work to permit bun-

kering, fueling, stoppage of work due to em-
barking or debarking passengers and loading 
or discharging cargo, and the Contractor is 
not given sufficient advance notice or is oth-
erwise unable to avoid incurring additional 
costs on account thereof, an equitable ad-
justment may be made in the contract price 
pursuant to the Changes clause.

(End of clause)

1352.217–94 Minimization of delay due 
to Government furnished property. 

As prescribed in 1317.7001(a), insert 
the following clause:

MINIMIZATION OF DELAY DUE TO GOVERNMENT 
FURNISHED PROPERTY (CAR 1352.217–94) 
(JAN 1987) 

(a) In order to assure timely delivery of the 
vessel under this contract, it is imperative 
that delay in delivery of such vessel result-
ing from late, damaged, or unsuitable Gov-
ernment furnished property be held to an ab-
solute minimum. In order to achieve mini-
mization of delay it is agreed that: 

(1) Subject to adjustment as provided in 
paragraph (b) of this clause, the Government 
shall deliver each item of Government fur-
nished property to the Contractor on or be-
fore the date specified in the contract or, if 
later, in sufficient time for the contractor to 
deliver the vessel in accordance with the de-
livery schedule specified elsewhere. 

(2) The Government may forego furnishing 
any item of Government property to the 
Contractor. In that event, the Contractor 
shall prepare the vessel in terms of piping, 
wiring, structure, foundation, ventilation, 
and any other preinstallation requirements 
of the item, so that the work on the vessel 
may continue without delay and disruption 
resulting from the absence of the item. If the 
Government does not furnish an item des-
ignated as Government furnished property, 
the parties may be entitled to an equitable 
adjustment in the contract price, in accord-
ance with the Changes clause for eliminating 
the requirement to install the Government 
property item. But, notwithstanding any 
other clause of this contract, an adjustment 
shall not be made in the delivery schedule of 
any vessel if the Government chooses not to 
furnish the item on or before the delivery 
date of the item. If the Government subse-
quently desires the Contractor to install the 
item prior to delivery of the vessel, a con-
tract modification shall be executed which 
takes into account any increase in cost or 
performance time resulting from the instal-
lation. 

(b) If the delivery date for the vessel is ex-
tended for any reason, the latest date for 
which the Government must deliver items of 
Government property shall be deemed to be 
extended by an equal number of days unless 
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(i) the Contracting Officer agrees in writing 
that earlier delivery of the items is required, 
in which case some or all of the Government 
property shall be extended as agreed rather 
than on a day-for-day basis, or (ii) a Govern-
ment property item was the exclusive cause 
for the extension of the delivery date of the 
vessel in which case the latest date by which 
the Government must deliver the item shall 
not be deemed to be extended unless the par-
ties agree otherwise. 

(c) The delivery or performance dates for 
the supplies or services to be furnished by 
the Contractor under this contract are based 
upon the expectation that Government fur-
nished property suitable for use (except for 
such property furnished ‘‘as is’’) will be de-
livered to the Contractor at the time stated 
in the specification or, if not so stated, in 
sufficient time to enable the Contractor to 
meet such delivery or performance dates. If 
the Government furnished property is not 
delivered to the Contractor by such time and 
the Contractor makes a timely written re-
quest, the Contracting Officer shall deter-
mine if an equitable adjustment is appro-
priate. If determined appropriate, the Con-
tracting Officer shall equitably adjust the 
delivery or performance date, the specifica-
tions, the price, or any other contractual 
provision affected by any such delay, in ac-
cordance with the Changes clause. 

(d) The Government Property and Mini-
mization of Delay Due to Government Fur-
nished Property clauses contain exclusive 
remedies. The Government shall not be lia-
ble to suit for breach of contract by reason 
of any delay in delivery of Government fur-
nished property or delivery of such property 
in a condition not suitable for its intended 
use.

(End of clause)

1352.217–95 Additional provisions re-
lating to Government property. 

As prescribed in 1317.7001(a), insert 
the following clause:

ADDITIONAL PROVISIONS RELATING TO GOV-
ERNMENT PROPERTY (CAR 1352.217–95) (JAN 
1987) 

(a) Notwithstanding any requirements to 
the contrary for the furnishing of material 
by the Government which may appear in 
plans, drawings, or other data, the Govern-
ment shall furnish only the material specifi-
cally listed in the specifications as Govern-
ment furnished property. Any material re-
quired for the performance of the contract 
which does not appear in the specifications 
as Government furnished shall be furnished 
by the Contractor. 

(b) The Contracting Officer may increase 
the amount of material to be furnished by 
the Government and the contract shall be 

equitably adjusted in accordance with the 
Government Property clause. 

(c) Unless otherwise specifically directed 
by the Contracting Officer, nonreusable 
crates and other nonreusable packaging in 
which Government material is delivered to 
the Contractor shall become the property of 
the Contractor upon removal of the pack-
aged or crated material. 

(d) Any packaging in preparation for deliv-
ery or for other disposal of Government 
property by the Contractor at the direction 
or authorization of the Contracting Officer 
pursuant to paragraph (i) of the Government 
Property clause shall be provided for by 
change order and an appropriate adjustment 
shall be made in the contract price in ac-
cordance with the Changes clause. 

(e) The vessel, its equipment, movable 
stores, cargo and other ship’s material are 
not designated Government furnished prop-
erty under the Government Property clause.

(End of clause)

1352.217–96 Liability and insurance. 
As prescribed in 1317.7001(a), insert 

the following clause:

LIABILITY AND INSURANCE (CAR 1352.217–96) 
(JAN 1987) 

(a) The Contractor shall exercise reason-
able care and use its best efforts to prevent 
accidents, injury or damage to all employ-
ees, persons and property, in and about the 
work, and to the vessel or part thereof upon 
which work is done. 

(b) The Contractor shall be responsible for 
and make good at its own cost and expense 
any and all loss of or damage of whatsoever 
nature to the vessel (or part thereof), its 
equipment, movable stores and cargo, and 
Government owned material and equipment 
for the repair, completion, alteration of or 
addition to the vessel in the possession of 
the Contractor, whether at the plant or else-
where, arising or growing out of the perform-
ance of the work, except where the Con-
tractor can affirmatively show that such loss 
or damage was due to causes beyond the Con-
tractor’s control, was proximately caused by 
the fault or negligence of agents or employ-
ees of the Government, or which loss or dam-
age the Contractor by exercise of reasonable 
care was unable to prevent. However, the 
Contractor shall not be responsible for any 
such loss or damage discovered after redeliv-
ery of the vessel unless (i) the loss or damage 
is discovered within 90 days after redelivery 
of the vessel and (ii) loss or damage is af-
firmatively shown to be the result of the 
fault or negligence of the Contractor. To in-
duce the Contractor to perform the work for 
the compensation provided, it is specifically 
agreed that the Contractor’s aggregate li-
ability on account of loss of or damage to 
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the vessel (or part thereof), its equipment, 
movable stores and cargo and Government 
owned materials and equipment shall in no 
event exceed the sum of $300,000. As to the 
Contractor, the Government assumes the 
risk of loss or damage to the Government-
owned vessel (or part thereof), its equipment, 
movable stores and cargo and said Govern-
ment-owned materials and equipment in ex-
cess of $300,000. This assumption of risk in-
cludes but is not limited to loss or damage 
from negligence of whatsoever degree of the 
Contractor’s servants, employees, agents or 
subcontractors but specifically excludes loss 
or damage from willful misconduct or lack of 
good faith on the part of the Contractor’s di-
rectors, officers and any of its managers, su-
perintendents or other equivalent represent-
atives who have supervision or direction of 
(i) all or substantially all of the Contractor’s 
business, or (ii) all or substantially all of the 
Contractor’s operation at any one plant. 
However, as to such risk assumed and borne 
by the Government, the Government shall be 
subrogated to any claim, demand or cause of 
action against third persons which exists in 
favor of the Contractor, and the contractor 
shall, if required, execute a formal assign-
ment or transfer of claims, demands or 
causes of action. Nothing contained in this 
paragraph shall create or give rise to any 
right, privilege or power in any person ex-
cept the Contractor, nor shall any person 
(except the Contractor) be or become enti-
tled thereby to proceed directly against the 
Government, or join the Government as a co-
defendent in any action against the Con-
tractor brought to determine the Contrac-
tor’s liability, or for any other purpose. 

(c) The Contractor indemnifies and holds 
harmless the Government, its agencies and 
instrumentalities, and the vessel against all 
suits, actions, claims, costs or demands 
(including without limitation, suits, actions, 
claims, costs or demands resulting from 
death, personal injury and property damage) 
to which the Government, its agencies and 
instrumentalities, or the vessel may be sub-
ject or put by reason of damage or injury 
(including death) to the property or person 
of any one other than the Government, its 
agencies, instrumentalities and personnel, or 
the vessel arising or resulting in whole or in 
part from the fault, negligence, wrongful act 
or wrongful omission of the Contractor, or 
any subcontractor, its or their servants, 
agents or employees; provided that the Con-
tractor’s obligation to indemnify under this 
paragraph (c) shall not exceed the sum of 
$300,000 on account of any one accident or oc-
currence in respect of any one vessel. Such 
indemnity shall include, without limitation, 
suits, actions, claims, costs or demands of 
any kind whatsoever, resulting from death, 
personal injury or property damage occur-
ring during the period of performance of 
work on the vessel or within 90 days after re-

delivery of the vessel. With respect to any 
such suits, actions, claims, costs or demands 
resulting from death, personal injury or 
property damage occurring after the expira-
tion of such period, the rights and liabilities 
of the Government and the Contractor shall 
be as determined by other provisions of this 
contract and by law; provided that such in-
demnity shall apply to death occurring after 
such period which results from any personal 
injury received during the period covered by 
the Contractor’s indemnity as provided here-
in. 

(d) The Contractor shall, at its own ex-
pense, procure, and thereafter maintain such 
casualty, accident and liability insurance, in 
such forms and amounts as may be approved 
by the Contracting Officer, insuring the per-
formance of its obligations under paragraph 
(c) of this clause. In addition, the Contractor 
shall at its own expense procure and there-
after maintain such ship repairer’s legal li-
ability insurance as may be necessary to in-
sure the Contractor against its liability as 
ship repairer in the amount of $300,000, or the 
value of the vessel as determined by the Con-
tracting Officer, whichever is the lesser, with 
respect to each vessel on which work is per-
formed. The Contractor shall cause the Gov-
ernment to be named as an additional in-
sured under any and all liability insurance 
policies. However, at the discretion of the 
Contracting Officer, such insurance need not 
be procured whenever the job order requires 
work on parts of a vessel only and the work 
is to be performed at a plant other than the 
site of the vessel. Further, the Contractor 
shall procure and maintain in force Work-
men’s Compensation Insurance (or its equiv-
alent) covering its employees engaged in the 
work and shall insure the procurement and 
maintenance of such insurance by all sub-
contractors engaged in the work. The Con-
tractor shall provide evidence of insurance 
as required by the Government. 

(e) The Contractor shall receive no allow-
ance in the contract price for inclusion of 
any premium expense or charge for any re-
serve made on account of self-insurance for 
coverage against any risk assumed by the 
Government under this clause. 

(f) As soon as practicable after the occur-
rence of any loss or damage the risk of which 
the Government has assumed, written notice 
of the damage shall be given by the Con-
tractor to the Contracting Officer. The no-
tice shall contain full particulars of the loss 
or damage. If claim is made or suit is 
brought thereafter against the Contractor as 
the result or because of such event, the Con-
tractor shall immediately deliver to the 
Government every demand, notice, summons 
or other process received by it or its rep-
resentatives. The Contractor shall cooperate 
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with the Government and, upon the Govern-
ment’s request, shall assist in effecting set-
tlements, securing and giving evidence; ob-
taining the attendance of witnesses and in 
the conduct of suits. The Government shall 
pay to the Contractor the expense, other 
than the cost of maintaining the Contrac-
tor’s usual organization, incurred in this as-
sistance. Except at its own cost, the Con-
tractor shall not voluntarily make any pay-
ment, assume any obligation or incur any 
expense not imperative for the protection of 
the vessel or vessels at the time of the event.

(End of clause)

1352.217–97 Title. 

As prescribed in 1317.7001(a), insert 
the following clause:

TITLE (CAR 1352.217–97) (JAN 1987) 

Unless title to materials and equipment 
acquired or produced for, or allocated to, the 
performance of this contract shall have vest-
ed previously in the Government by virtue of 
other provisions of this contract, title to all 
materials and equipment to be incorporated 
in any vessel or part thereof, or to be placed 
upon any vessel or part hereof in accordance 
with the requirements of the contract, shall 
vest in the Government upon delivery there-
of at the plant or such other location as may 
be specified in the contract for the perform-
ance of the work. However, the Contractor is 
fully responsible for all such Contractor fur-
nished materials and equipment or the res-
toration of any damaged work. It is ex-
pressly understood and agreed that the Con-
tractor shall assume without limitation the 
risk of loss for any such materials and equip-
ment until such time as all work is com-
pleted and accepted by the Government and 
the vessel is redelivered to the Government. 
Upon completion of the contract, or with the 
approval of the Contracting Officer at any 
time during the performance of the contract, 
all such Contractor furnished materials and 
equipment not incorporated in any vessel or 
part thereof, or not placed upon any vessel 
or part thereof, in accordance with the re-
quirements of the contract, shall become the 
property of the Contractor, except those ma-
terials and equipment the cost of which has 
been reimbursed by the Government to the 
Contractor.

(End of clause)

1352.217–98 Discharge of liens. 

As prescribed in 1317.7001(a), insert 
the following clause:

DISCHARGE OF LIENS (CAR 1352.217–98) (JAN 
1987) 

The Contractor shall immediately dis-
charge or cause to be discharged any lien or 
right in rem of any kind, other than in favor 
of the Government, which at any time exists 
or arises in connection with work done or 
materials furnished under any contract here-
under with respect to the machinery, fit-
tings, equipment or materials for any of the 
vessels. If any such lien or right in rem is 
not immediately discharged, the Govern-
ment may discharge or cause to be dis-
charged such lien or right at the expense of 
the Contractor.

(End of clause)

1352.217–99 Department of Labor oc-
cupational safety and health stand-
ards for ship repairing. 

As prescribed in 1317.7001(a), insert 
the following clause:

DEPARTMENT OF LABOR OCCUPATIONAL SAFE-
TY AND HEALTH STANDARDS FOR SHIP RE-
PAIRING (CAR 1352.217–99) (JAN 1987) 

Attention of the Contractor is directed to 
the Occupational Safety and Health Act of 
1970 (29 U.S.C. 651–678), and to the Occupa-
tional Safety and Health Standards for Ship-
yard Employment (29 CFR 1915), promul-
gated under Pub. L. 85–742, amending Section 
41 of the Longshoremen’s and Harbor Work-
ers’ Compensation Act (33 U.S.C. 941), and 
adopted by the Department of Labor as occu-
pational safety or health standards under 
Section 6(a) of the Occupation Safety and 
Health Act of 1970 (29 CFR 1910.13). These 
regulations apply to all ship repair and re-
lated work, as defined in the regulations, 
performed under this contract on the navi-
gable waters of the United States, including 
any dry dock or marine railway. Nothing 
contained in this contract shall be construed 
as relieving the Contractor from any obliga-
tions which it may have for compliance with 
the aforesaid regulations.

(End of clause)

1352.217–100 Regulations governing 
asbestos work. 

As prescribed in 1317.7001(a), insert 
the following clause:

REGULATIONS GOVERNING ASBESTOS WORK 
(CAR 1352.217–100) (JAN 1987) 

If asbestos is encountered, the Contractor 
shall follow the regulations contained in 29 
CFR 1910.1001 (OSHA, Chapter XVII).
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(End of clause)

1352.217–101 Complete and final equi-
table adjustments. 

As prescribed in 1317.7001(a), insert 
the following clause:

COMPLETE AND FINAL EQUITABLE 
ADJUSTMENTS (CAR 1352.217–101) (JAN 1987) 

Whenever the Contractor submits any 
claim for an equitable adjustment attrib-
utable to any fact or circumstance regarded 
as a change order whether formal or 
‘‘constructive,’’ under the Changes clause or 
any other clause of this contract, such claim 
shall include all adjustments (including but 
not limited to adjustments arising out of 
delays or disruptions or both caused by such 
change order) to which the Contractor is en-
titled under this contract. The foregoing re-
quirement shall not preclude the Contractor 
from revising or resubmitting the claim 
prior to agreement upon the equitable ad-
justment for the change order. However, un-
less otherwise expressly agreed in the afore-
said supplemental agreement, the Con-
tractor shall waive any right under the 
Changes clause or any other clause of this 
contract to further equitable adjustments 
attributable to such facts or circumstances 
giving rise to the claim upon the execution 
of the supplemental agreement setting forth 
the equitable adjustment. In any event, such 
right shall be deemed to be waived.

(End of clause)

1352.217–102 Government review, com-
ment, acceptance, and approval. 

As prescribed in 1317.7001(a), insert 
the following clause:

GOVERNMENT REVIEW, COMMENT, ACCEPTANCE 
AND APPROVAL (CAR 1352.217–102) (JAN 1987) 

(a) Documentation, including drawings and 
other engineering products and reports, re-
quired by the contract to be submitted for 
review, comment, acceptance or approval 
will be acted upon by the Government within 
30 calendar days after receipt by the Govern-
ment, unless another period of time is speci-
fied. 

(b) Review, comment, acceptance or ap-
proval by the Government as required under 
this contract and applicable specifications 
shall not relieve the Contractor of its obliga-
tion to comply with the specifications and 
with all other requirements of the contract, 
nor shall it impose upon the Government 
any liability it would not have had in the ab-
sence of such review, comment and accept-
ance or approval.

(End of clause)

1352.217–103 Access to the vessel(s). 

As prescribed in 1317.7001(a), insert 
the following clause:

ACCESS TO THE VESSEL(S) (CAR 1352.217–103) 
(JAN 1987) 

(a) As authorized by the Contracting Offi-
cer, a reasonable number of officers, employ-
ees and associates of the Government, or 
other prime Contractors with the Govern-
ment and their subcontractors shall have ad-
mission to the plant and access to the ves-
sel(s) at all reasonable times to perform and 
fulfill their respective obligations to the 
Government on a noninterference basis. The 
Contractor shall make reasonable arrange-
ments to provide access for these personnel 
to office space, work areas, storage or shop 
areas, and other facilities and services, rea-
sonable and necessary to performance of 
their respective duties. All such personnel 
shall comply with Contractor rules and regu-
lations governing personnel at its shipyard, 
including those regarding safety and secu-
rity. 

(b) The Contractor further agrees to allow 
a reasonable number of officers, employees, 
and associates of offerors on other con-
templated work, the same privileges of ad-
mission to the Contractor’s plant and access 
to the vessel(s) on a noninterference basis 
subject to Contractor rules and regulations 
governing personnel in its shipyard, includ-
ing those regarding safety and security.

(End of clause)

1352.217–104 Documentation of re-
quests for equitable adjustment. 

As prescribed in 1317.7001(a), insert 
the following clause:

DOCUMENTATION OF REQUESTS FOR EQUITABLE 
ADJUSTMENT (CAR 1352.217–104) (JAN 1987) 

(a) For the purpose of this clause, the term 
‘‘change’’ includes not only a change made 
pursuant to a written order designated as a 
‘‘change order’’ but also any act or omission 
to act on the part of the Government where 
a request is made for equitable adjustment. 

(b) Whenever the Contractor requests or 
proposes an equitable adjustment to the con-
tract price of not more than $100,000, for a 
change or an act or omission on the part of 
the Government, the request shall include a 
breakdown of the price adjustment in such 
form and supported by such reasonable detail 
as the Contracting Officer may request. As a 
minimum, the Contractor shall provide a 
breakdown of direct labor hours, labor dol-
lars, overhead, material, subcontracts, con-
tingencies and profit for each change and a 
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justification for any extension of delivery 
date. 

(c) Whenever the Contractor requests or 
proposes an equitable adjustment of $100,000 
gross (aggregate increases and/or decreases) 
or more to the price of the contract for a 
change made pursuant to a written order 
designated as a ‘‘change order’’ or whenever 
the Contractor requests an equitable adjust-
ment in any amount for any other act or 
omission to act on the part of the Govern-
ment, the proposal supporting such request 
shall contain the following information for 
each individual item or element of the re-
quest: 

(1) A description of (i) the unperformed 
work required by the contract before the 
change which has been deleted by the change 
and (ii) the work deleted by the change that 
already has been completed in whole or in 
part. The description shall include a list of 
components, equipment, and other identifi-
able property involved. Also, the status of 
manufacture, procurement, or installation of 
such property shall be indicated. A separate 
description shall be furnished for design and 
production work. Items of raw material, pur-
chased parts, components, and other identifi-
able hardware which are made excess by the 
change, and which are not to be retained by 
the Contractor, are to be listed for later dis-
position; 

(2) A description of the work necessary to 
undo work already completed which has been 
deleted by the change; 

(3) A description of the work substituted or 
added by the change that was not required 
by the terms of the contract before the 
change. A list of components and equipment 
(not bulk material or items) involved, should 
be included. A separate description shall be 
furnished for design work and production 
work; 

(4) A description of any interference or in-
efficiency encountered in performing the 
change; 

(5) A description of disruption attributable 
solely to the change, which shall include the 
following information: 

(i) A specific description of each element of 
disruption which states how the work has 
been, or will be, disrupted; 

(ii) The calendar time period when disrup-
tion occurred, or will occur; 

(iii) The area(s) aboard ship where disrup-
tion occurred, or will occur; 

(iv) The trade(s) disrupted, with a break-
down of man-hours for each trade; 

(v) The scheduling of trades before, during, 
and after the period of disruption; 

(vi) A description of measures taken to 
lessen the disruptive effect of the change. 

(6) The delay in delivery attributable sole-
ly to the change; 

(7) A description of other work attributed 
to the change; 

(8) A narrative statement of the direct 
causal relationship between any alleged Gov-
ernment act or omission and the claimed re-
sult, cross-referenced to the detailed infor-
mation required above. 

(9) A statement setting forth a compara-
tive enumeration of the amounts ‘‘budgeted’’ 
for the cost elements, including the mate-
rials cost, labor hours, and indirect costs 
pertinent to the change estimated by the 
Contractor in preparing his initial and ulti-
mate proposal(s) for this contract, and the 
amounts claimed to have been incurred, or 
projected to be incurred, corresponding to 
each such ‘‘budgeted cost’’ element. 

(d) In addition to the information required 
by paragraph (b), each proposal submitted in 
support of a claim for equitable adjustment 
in the amount of $100,000 or more under any 
provision of this contract shall contain a 
duly executed Standard Form 1411 (Contract 
Pricing Proposal) for each individual claim 
item. The submitted Standard Form 1411 
shall fully comply with Section 15.804–6 of 
the Federal Acquisition Regulation and any 
instructions on the reverse side of the form. 

(e) In addition to the information required 
by paragraph (c), each proposal submitted in 
support of a claim for equitable adjustment 
under any provision of this contract shall 
contain a duly executed SF–1411 
(Contracting Pricing Proposal) for each indi-
vidual claim item. The submitted SF–1411 
shall fully comply with Section 15.804–6 of 
the Federal Acquisition Regulation and any 
instructions on the reverse side of the form. 

(f) Individual claims for equitable adjust-
ment may not encompass all of the factors 
listed in (c) above. Accordingly, the Con-
tractor is required to set forth in his pro-
posal information only with respect to those 
factors which are encompassed in the indi-
vidual claim for equitable adjustment. In 
any event, the information furnished here-
under shall be in sufficient detail to permit 
the Contracting Officer to correlate the 
claimed increased costs or delay in delivery 
set forth in the SF–1411 (Contracting Pricing 
Proposal) with the information submitted 
pursuant to paragraph (c).

(End of clause)

1352.217–105 Change proposals. 
As prescribed in 1317.7001(a), insert 

the following clause:

CHANGE PROPOSALS (CAR 1352.217–105) (JAN 
1987) 

(a)(1) In addition to issuing changes under 
the Changes clause, the Contracting Officer 
may propose changes within the general 
scope of this contract, as set forth below. 
Within 10 days from the date of receipt of 
any such proposed change, or within such 
further time as the Contracting Officer may 
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allow, the Contractor shall submit a scope of 
work, plans and sketches for the proposed 
change, and his estimate of: (i) the cost, (ii) 
the effect on the delivery date of the vessel, 
and (iii) the status of work on the ship af-
fected by the proposed change. The proposed 
scope of work and estimate of the cost shall 
be in such form and supported by such rea-
sonably detailed information as the Con-
tracting Officer may require. 

(2) The Contractor’s estimate shall be a 
firm offer for 30 days from receipt thereof by 
the cognizant Contracting Officer, unless ex-
tended by mutual consent. Within the time 
limit, the Contractor agrees to either (i) 
enter into a supplemental agreement cov-
ering the estimate as submitted or (ii) begin 
good faith negotiations at the request of the 
Contracting Officer, leading to the execution 
of a bilateral supplemental agreement, if the 
estimate as submitted is not satisfactory to 
the Contracting Officer. In either case, the 
supplemental agreement shall include an eq-
uitable adjustment for the preparatory work 
set forth above. 

(b) Pending execution of a bilateral agree-
ment or the direction of the Contracting Of-
ficer pursuant to the Changes clause, the 
Contractor shall proceed diligently with con-
tract performance without regard to the ef-
fect of any such proposed change. 

(c) Concurrently with the submission of 
any Change Proposal under this contract in 
which the proposed aggregate cost is $100,000 
or greater, the Contractor shall submit to 
the Contracting Officer a completed Stand-
ard Form 1411. At the time of agreement 
upon the price of the Change Proposal, the 
Contractor shall submit a signed Certificate 
of Current Cost or Pricing Data.

(End of clause)

1352.217–106 Lay days. 
As prescribed in 1317.7001(a), insert 

the following clause:

LAY DAYS (CAR 1352.217–106) (JAN 1987) 

(a) Lay day time will be paid for by the 
Government at the Contractor’s stipulated 
bid price for this item of the contract when 
the vessel remains on the dry dock or marine 
railways as a result of any Government 
change that involves work in addition to 
that required under the basic contract. 

(b) No amount for lay day time shall be 
paid until all accepted items of the basic 
contract for which a price was established by 
the Contractor and for which docking of the 
vessel was required have been satisfactorily 
completed. 

(c) Days of hauling out and floating, what-
ever the hour, shall not be paid as lay day 
time, and days when no work is performed by 
the Contractor shall not be paid as lay day 
time. 

(d) Payment of lay day time shall con-
stitute complete compensation for all costs 
except for the direct cost of performing the 
changed work.

(End of clause)

1352.217–107 Changes—ship repair. 

As prescribed in 1317.7001(a), insert 
the following clause:

CHANGES—SHIP REPAIR (CAR 1352.217–107) 
(JAN 1987) 

(a) The Contracting Officer may at any 
time, by written order, and without notice to 
the sureties, if any, make changes within the 
general scope of this contract, in any one or 
more of the following: 

(1) Drawings, designs, or specifications, 
when the supplies to be furnished are to be 
specially manufactured for the Government 
in accordance with the drawings, designs, or 
specifications; 

(2) Method of shipment or packing; 
(3) Place of performance of the work; 
(4) Time of commencement or completion 

of the work; and 
(5) Other requirements within the general 

scope of the contract. 
(b) If any such change causes an increase 

or decrease in the cost of, or the time 
requried for, performance of any part of the 
work under this contract, whether changed 
or not changed by the order, the Contracting 
Officer shall make an equitable adjustment 
in the contract price, the delivery schedule, 
or both, and shall modify the contract. 

(c) The Contractor must submit any pro-
posal for adjustment (hereafter referred to as 
proposal) under this clause within 10 days 
from the date of receipt of the written order. 
However, if the Contracting Officer decides 
that the facts justify it, the Contracting Of-
ficer may receive and act upon a proposal 
submitted before final payment of the con-
tract. 

(d) If the Contractor’s proposal includes 
the cost of property made obsolete or excess 
by the change, the Contracting Officer shall 
have the right to prescribe the manner of the 
disposition of the property. 

(e) Failure to agree to any adjustment 
shall be a dispute under the Disputes clause. 
However, nothing in this clause shall excuse 
the Contractor from proceeding with the 
contract as changed.

(End of clause)

1352.217–108 Default—ship repair. 

As prescribed in 1317.7001(a), insert 
the following clause:
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DEFAULT—SHIP REPAIR (CAR 1352.217–108) 
(JAN 1987) 

(a) The Government may, subject to para-
graphs (c) and (d) of this clause, by written 
notice of default to the Contractor, termi-
nate this contract in whole or in part if the 
Contractor fails to— 

(1) Deliver the supplies or to perform the 
services within the time specified in this 
contract or any extension; 

(2) Make progress, so as to endanger per-
formance of this contract; or 

(3) Perform any of the other provisions of 
this contract. 

(b) If the Government terminates this con-
tract in whole or in part, it may arrange for 
completion of the work in the manner the 
Contracting Officer considers appropriate. 
The Contracting Officer may designate any 
plant or plants for completion of the work, 
including the Contractor’s plant or plants. If 
the work is to be completed at the Contrac-
tor’s plant, the Government may use all 
tools, machinery, facilities and equipment of 
the Contractor which the Contracting Officer 
determines to be necessary. The Contractor 
will be liable to the Government for any ex-
cess costs, other than those costs attrib-
utable to changes in the plans or specifica-
tions made after the termination date. How-
ever, the Contractor shall continue the work 
not terminated. 

(c) Except for defaults of subcontractors at 
any tier, the Contractor shall not be liable 
for any excess costs if the failure to perform 
the contract arises from causes beyond the 
control and without the fault or negligence 
of the Contractor. Examples of such causes 
include (1) acts of God or of the public 
enemy, (2) acts of the Government in either 
its sovereign or contractual capacity, (3) 
fires, (4) floods, (5) epidemics, (6) quarantine 
restrictions, (7) strikes, (8) freight embar-
goes, and (9) unusually severe weather. In 
each instance the failure to perform must be 
beyond the control and without the fault or 
negligence of the Contractor. 

(d) If the failure to perform is caused by 
the default of a subcontractor at any tier, 
and if the cause of the default is beyond the 
control of both the Contractor and subcon-
tractor, and without the fault or negligence 
of either, the Contractor shall not be liable 
for any excess costs for failure to perform, 
unless the subcontracted supplies or services 
were obtainable from other sources in suffi-
cient time for the Contractor to meet the re-
quired delivery schedule. 

(e) If this contract is terminated for de-
fault, the Government may require the Con-
tractor to transfer title and deliver to the 
Government, as directed by the Contracting 
Officer, any (1) completed supplies, and (2) 
partially completed supplies and materials, 
parts, tools, dies, jigs, fixtures, plans, draw-
ings, information, and contract rights 

(collectively referred to as ‘‘manufacturing 
materials’’ in this clause) that the Con-
tractor has specifically produced or acquired 
for the terminated portion of this contract. 
Upon direction of the Contracting Officer, 
the Contractor shall also protect and pre-
serve property in its possession in which the 
Government has an interest. 

(f) The Government shall pay contract 
price for completed supplies delivered and 
accepted. The Contractor and Contracting 
Officer shall agree on the amount of pay-
ment for manufacturing materials delivered 
and accepted and for the protection and pres-
ervation of the property. Failure to agree 
will be a dispute under the Disputes clause. 
The Government may withhold from these 
amounts any sum the Contracting Officer de-
termines to be necessary to protect the Gov-
ernment against loss because of outstanding 
liens or claims of former lien holders. 

(g) If, after termination, it is determined 
that the Contractor was not in default, or 
that the default was excusable, the rights 
and obligations of the parties shall be the 
same as if the termination had been issued 
for the convenience of the Government. 

(h) The rights and remedies of the Govern-
ment in this clause are in addition to any 
other rights and remedies provided by law or 
under this contract.

(End of clause)

1352.217–109 Insurance requirements. 
As prescribed in 1317.7001(b), insert 

the following clause:

INSURANCE REQUIREMENTS (CAR 1352.217–109) 
(JAN 1987) 

(a) The Contractor shall procure and there-
after maintain the following insurance: 

(1) Ship repairer’s legal liability insurance 
to insure the risks described in paragraph (b) 
of the Liability and Insurance clause. This 
insurance shall be for $300,000. 

(2) Comprehensive general liability insur-
ance and automobile insurance to insure the 
risks described in paragraph (c) of the Liabil-
ity and Insurance clause. This insurance 
shall be for $300,000 on account of any one ac-
cident or occurrence with respect to each 
vessel, boat, and/or barge upon which work is 
performed. The Contractor shall cause the 
Government to be named as an additional in-
sured under any and all liability insurance 
policies. 

(3) Full coverage in accordance with the 
State Workmen’s Compensation law; and 

(4) Full coverage in accordance with the 
United States Longshoremen’s and Harbor 
Worker’s Act. 

(b) As evidence that it has obtained the in-
surance specified in (a) above, the Con-
tractor shall furnish the Contracting Officer 
with a certificate or certificates executed by 
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an agent of the insurer authorized to execute 
such certificates. Such certificates shall be 
furnished prior to commencement of the 
work. Each certificate shall state that (name 
of insurer) has insured (name of Contractor) 
awarded contract number lllll for re-
pair/alteration of (name of vessel) in accord-
ance with the Liability and Insurance clause 
and the Insurance Requirements clause con-
tained herein. Each certificate shall set 
forth that each policy of insurance rep-
resented thereby will expire on (date) and 
that each such policy contains the following 
clause: 

‘‘It is agreed that in the event of cancella-
tion, or any material change in the policy 
adversely affecting the interest of the Gov-
ernment in this insurance 30 days prior writ-
ten notice will be given to the Contracting 
Officer.’’

(End of clause)

1352.217–110 Guarantees. 
As prescribed in 1317.7001(c), insert 

the following clause:

GUARANTEES (CAR 1352.217–110) (JAN≤ 1987) 

In case any work done or materials fur-
nished by the Contractor under this contract 
on or for any vessel or the equipment thereof 
shall, within 90 days from the date of redeliv-
ery of the vessel by the Contractor, prove de-
fective or deficient, such defects or defi-
ciencies shall, as required by the Govern-
ment in writing, be corrected and repaired 
by the Contractor or at Contractor expense 
to the satisfaction of the Contracting Offi-
cer. However, the Government shall be enti-
tled to rely upon any guarantee secured by 
the Contractor or any subcontractor cov-
ering work done on materials furnished 
which exceeds the 90-day period until the ex-
piration. Also, with respect to any individual 
work item identified and listed as incom-
plete at the redelivery of the vessel, the 
guarantee period shall run from the date of 
completion of such item. If and when prac-
ticable, the Government shall afford the 
Contractor an opportunity to effect such cor-
rections and repairs itself. But, when it is 
impracticable or undesirable to return it to 
the Contractor, or the Contractor fails to 
proceed promptly with any such repairs as 
directed by the Contracting Officer, the cor-
rections and repairs shall be made at Con-
tractor expense at other Government des-
ignated locations. Where corrections and re-
pairs are to be made by other than the Con-
tractor, due to non-return of the vessel to 
the Contractor, the Contractor’s liability 
may be discharged by an equitable deduction 
in the price of the contract. The Contractor’s 
liability shall only extend for an additional 
90-day guarantee period on those defects or 
deficiencies which it corrected and in no 

event to those for which payment was made. 
However, this clause does not limit the re-
sponsibility or relieve the liability of the 
Contractor under the Liability and Insur-
ance clause. At the Contracting Officer’s op-
tion, defects and deficiencies may be left in 
their uncorrected condition. In that event, 
the Contractor and the Contracting Officer 
shall agree on an equitable deduction from 
the contract price. If the Contractor and the 
Contracting Officer fail to agree upon an eq-
uitable deduction from the contract price, 
the dispute shall be determined in accord-
ance with the Disputes clause.

(End of clause)

1352.217–111 Temporary services. 

As prescribed in 1317.7001(d), insert 
the following clause:

TEMPORARY SERVICES (CAR 1352.217–111) 
(JAN 1987) 

(a) Temporary services are services inci-
dental to the performance of work which are 
required in the schedule or specifications to 
be provided by the contractor. Temporary 
services may include the furnishing of water, 
electricity, telephone service, toilet facili-
ties, garbage removal, office space, parking 
places, or similar facilities as specified in 
the schedule or specifications. 

(b) If performance time is extended due to 
Government caused delay or causes beyond 
the control of both the contractor and sub-
contractor, and without the fault or neg-
ligence of either, the contractor shall have 
the right to request an equitable adjustment 
for providing temporary services in excess of 
the number of estimated days contained in 
the schedule. Any such equitable adjustment 
shall not exceed the amount obtained by 
multiplying the number of excess days by 
the contractor’s unit price contained in the 
schedule for this item.

(End of clause)

1352.217–112 Self-insurance informa-
tion. 

As prescribed in 1317.7001(e), insert 
the following provision:

SELF-INSURANCE INFORMATION (CAR 1352.217–
112) (JAN 1987) 

An offeror who proposes to self-insure for 
any or all of the risks set forth in the Liabil-
ity and Insurance clause and the Insurance 
Requirements clause shall submit satisfac-
tory evidence to permit the Contracting Offi-
cer to determine that the offeror’s assets are 
sufficient for the risks set forth in such 
clauses. The offeror shall submit with its 
offer 2 certified copies of documents listing 
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its assets and liabilities and other informa-
tion deemed necessary by the offeror or re-
quired by the Contracting Officer. For ap-
proval of self-insurance under the State 
Workmen’s Compensation Law and the 
United States Longshoremen’s and Harbor 
Workers’ Act, evidence of qualifications as a 
self-insurer under the applicable compensa-
tion statute must be furnished to the Con-
tracting Officer.

(End of provision)

1352.233–2 Service of protest. 
As prescribed in 1333.106, insert the 

following provision:

SERVICE OF PROTEST (JAN 1985) (DEVIATION 
FAR 52.233–2) 

Protests, as defined in 33.101 of the Federal 
Acquisition Regulation, shall be served on 
the Contracting Officer and the Contract 
Law Division of the Office of the Assistant 
General Counsel for Finance and Litigation 
by obtaining written and dated acknowledge-
ment of receipt from the Contracting Officer 
or the head of the contracting office or des-
ignee and from the Contract Law Division of 
the Office of the Assistant General Counsel 
for Finance and Litigation located at the 
U.S. Department of Commerce, Herbert C. 
Hoover Building, Room H5882, 14th St. be-
tween Pennsylvania and Constitution Ave-
nues, NW., Washington, DC 20230.

[Insert the address of the contracting offi-
cer or refer to the number of the block on 
the Standard Form 33 or 1442, etc., where the 
address of the contracting offfice is located.]

(End of provision) 

[51 FR 15333, Apr. 23, 1986]

PART 1353—FORMS

Sec.
1353.000 Scope of part.

Subpart 1353.1—General

1353.103 Exceptions.

Subpart 1353.2—Prescription of Forms

1353.200 Scope of subpart. 
1353.204 Administrative matters. 
1353.204–2 Contract reporting (CD 409). 
1353.213 Small purchase and other simplified 

purchase procedures (CD 404). 
1353.232 Contract financing. 
1353.232–2 (CD 45).

AUTHORITY: Federal Property and Adminis-
trative Services Act of 1949, as amended (40 
U.S.C. 486(c)), as delegated by the Secretary 
of Commerce in Department Organization 

Order 10–5 and Department Administrative 
Order 208–2.

SOURCE: 49 FR 12965, Mar. 30, 1984, unless 
otherwise noted.

1353.000 Scope of part. 
This part supplements FAR Part 53 

by prescribing specific exceptions to 
FAR prescribed forms for Department-
wide use.

Subpart 1353.1—General

1353.103 Exceptions. 
The Department’s policy is to use the 

FAR and CAR prescribed forms unless 
prior specific authority for exceptions 
or alterations has been obtained. Re-
quests for exceptions to FAR or CAR 
forms shall be submitted to the Office 
of Procurement and Federal Assistance 
in the form prescribed by FAR 53.103 
(See 1301.4 for authority to deviate).

Subpart 1353.2—Prescription of 
Forms

1353.200 Scope of subpart. 
This subpart prescribes forms for De-

partment-wide use which are excep-
tions to FAR prescribed forms. This 
subpart is arranged by subject matter, 
in the same order and keyed to the 
parts of the FAR or CAR in which the 
form use requirements are addressed.

1353.204 Administrative matters.

1353.204–2 Contract reporting (CD 
409). 

(a) CD 409 (11/84) Report of Individual 
Procurement (over $10,000). CD 409 is pre-
scribed for Department-wide use in re-
porting individual contract actions 
above $10,000, in lieu of SF 279. 

[50 FR 19364, May 8, 1985, and 51 FR 1377, Jan. 
13, 1986]

1353.213 Small purchase and other 
simplified purchase procedures (CD 
404). 

(e) CD 404 (1/84) Supply, Equipment of 
Service Order. In lieu of OFs 347 and 348, 
CD 404 is prescribed for Department-
wide use as follows: 

(1) To accomplish small purchases 
(2) To issue orders under basic order-

ing agreements 
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(3) To issue orders for paid advertise-
ments 

(4) To issue orders for construction or 
dismantling, demolition, or removal of 
improvements. 

[50 FR 19365, May 8, 1985, and 51 FR 1377, Jan. 
13, 1986]

1353.232 Contract financing. 
A Department approved procurement 

request form certifies the availability 
of adequate funds for contract actions 
(See FAR 32.702). The Department’s 
procurement request form also trans-
mits technical and other specifications 

of the request, administrative approv-
als and clearances, and information for 
processing payments. 

[50 FR 19365, May 8, 1985, and 51 FR 1377, Jan. 
13, 1986]

1353.232–2 (CD 45). 
CD 45 (3/76) Requisitioning Form. CD 45 

is prescribed for Department-wide use 
in requesting action from the servicing 
contract office. This form is the vehi-
cle for administrative approvals, clear-
ances, and certification of the avail-
ability of adequate funds as specified in 
FAR 32.702.
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SUBCHAPTER A—GENERAL

PART 1401—DEPARTMENT OF THE 
INTERIOR ACQUISITION REGULA-
TION SYSTEM

Subpart 1401.1—Purpose, Authority, 
Issuance

Sec.
1401.106 OMB approval under the Paperwork 

Reduction Act.

Subpart 1401.3—Agency Acquisition 
Regulations

1401.303 Publication and codification.

AUTHORITY: Sec. 205(c), 63 Stat. 390; 40 
U.S.C. 486(c), and 5 U.S.C. 301.

SOURCE: 49 FR 14252, Apr. 10, 1984, unless 
otherwise noted.

Subpart 1401.1—Purpose, 
Authority, Issuance

1401.106 OMB approval under the Pa-
perwork Reduction Act. 

The information collection and rec-
ordkeeping requirements have been ap-
proved by the Office of Management 
and Budget (OMB) as required by the 
Paperwork Reduction Act of 1995 (44 
U.S.C. 3501 et seq.). The following OMB 
control numbers apply:

DIAR segment OMB control No. 

1452.226–70 .............................................. 1084–0019

[62 FR 18054, Apr. 14, 1997, as amended at 62 
FR 52266, Oct. 7, 1997]

Subpart 1401.3—Agency 
Acquisition Regulations

1401.303 Publication and codification. 
(a)(1) Implementing and 

supplementing regulations issued 
under the DAIR System are codified 
under chapter 14 in title 48, Code of 
Federal Regulations and shall parallel 
the FAR in format, arrangement, and 
numbering system. 

(2)(i) Departmentwide regulations are 
assigned parts 1401 through 1499 under 
48 CFR, chapter 14. 

(ii) Where material in the FAR re-
quires no implementation, there will 

be no corresponding number in the 
DIAR. Thus, there are gaps in the 
DIAR sequence of numbers where the 
FAR, as written, is deemed adequate. 
Supplementary material shall be num-
bered as specified in FAR 1.303. 

(3)(i) Bureauwide regulations are au-
thorized for codification in appendices 
to chapter 14 as assigned by the Direc-
tor, PAM. 

(ii) Regulations implementing the 
FAR or DIAR are numbered using parts 
1401 through 1479. Supplementary ma-
terial is numbered using parts 1480 
through 1499. Numbers for imple-
menting or supplementing regulations 
by bureaus/offices are preceded by a 
prefix to the number 14 (indicating 
chapter 14—DIAR) for the organization 
indicated by lettered appendices as fol-
lows: 

(A) Bureau of Indian Affaris—BIA 
(B) Bureau of Reclamation—WBR 
(C) Interior Service Center—ISC 
(D) Bureau of Land Management—

LLM 
(E) U.S. Geological Survey—WGS 
(F) Office of Surface Mining Rec-

lamation and Enforcement—LSM 
(G) U.S. Minerals Management Serv-

ice—LMS 
(H) National Park Service—FNP 
(I) U.S. Fish and Wildlife Service—

FWS 
(e.g., FAR 1.3 then DIAR 1401.3 

[Department level] then in appendix A, 
BIA 1401.3 [Bureau level]) 

(b) [Reserved] 

[62 FR 18054, Apr. 14, 1997]

PART 1403—IMPROPER BUSINESS 
PRACTICES AND PERSONAL 
CONFLICTS OF INTEREST

Subpart 1403.5—Other Improper Business 
Practices

Sec.
1403.570 Restrictions on contractor adver-

tising. 
1403.570–1 Policy. 
1403.570–3 Contract clause.

AUTHORITY: Sec. 205(c), 63 Stat. 390; 40 
U.S.C. 486(c), and 5 U.S.C. 301.

SOURCE: 61 FR 5519, Feb. 13, 1996, unless 
otherwise noted.
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Subpart 1403.5—Other Improper 
Business Practices

1403.570 Restrictions on contractor 
advertising.

1403.570–1 Policy. 
Award of a contract does not signify 

endorsement of the supplies or services 
purchased, nor does it signify agree-
ment with any views espoused by offi-
cials of the awards. It is vital to the in-
tegrity of the procurement system to 
avoid even the appearance of an im-
proper preference toward a particular 

vendor. Therefore, contractors shall 
not be permitted to publicize, or other-
wise circulate, promotional materials 
which state or imply Governmental en-
dorsement of a product, service or posi-
tion which the contractor represents.

1403.570–3 Contract clause. 

CO’s shall include the clause at 48 
CFR 1452.203–70, Restriction on En-
dorsements, in all solicitations, con-
tracts and agreements which are not 
executed in accordance with SAT pro-
cedures.

SUBCHAPTER B—ACQUISITION PLANNING [RESERVED]
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SUBCHAPTER C—CONTRACTING METHODS AND CONTRACT 
TYPES

PART 1415—CONTRACTING BY 
NEGOTIATION

Subpart 1415.1—General Requirements for 
Negotiation

Sec.
1415.106 Contract clauses. 
1415.106–70 Examination of records by the 

Department of the Interior clause.

AUTHORITY: Sec. 205(c), 63 Stat. 390; 40 
U.S.C. 486(c), and 5 U.S.C. 301.

SOURCE: 49 FR 14259, Apr. 10, 1984, unless 
otherwise noted.

Subpart 1415.1—General 
Requirements for Negotiation

1415.106 Contract clauses.

1415.106–70 Examination of records by 
the Department of the Interior 
clause. 

The contracting officer shall insert 
the clause at 1452.215–70, Examination 
of Records by the Department of the 
Interior, in all contracts requiring the 
clause a FAR 52.215–1, Examination of 
Records by the Comptroller General, as 
prescribed in FAR 15.106–1(b).
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SUBCHAPTER D—SOCIOECONOMIC PROGRAMS

PART 1426—OTHER SOCIO-
ECONOMIC PROGRAMS

Subpart 1426.70—Indian Preference

Sec.
1426.7000 Scope of subpart. 
1426.7001 Definitions. 
1426.7002 Statutory requirements. 
1426.7003 Applicability and contract clause. 
1426.7004 Compliance enforcement. 
1426.7005 Tribal preference requirements.

AUTHORITY: Sec. 205(c), 63 Stat. 390 (40 
U.S.C. 486(c) and 5 U.S.C. 301); Pub. L. 93–638, 
88 Stat. 2205 (25 U.S.C. 450e(b)).

SOURCE: 60 FR 53279, Oct. 13, 1995, unless 
otherwise noted.

Subpart 1426.70—Indian 
Preference

1426.7000 Scope of subpart. 
This subpart prescribes policies and 

procedures for implementation of sec-
tion 7(b) of the Indian Self-Determina-
tion and Education Assistance Act 
(Public Law 93–638, 88 Stat. 2205, 25 
U.S.C. 450e(b)).

1426.7001 Definitions. 
For purposes of this subpart the fol-

lowing definitions shall apply: 
Indian means a person who is a mem-

ber of an Indian Tribe. If the con-
tractor has reason to doubt that a per-
son seeking employment preference is 
an Indian, the contractor shall grant 
the preference but shall require the in-
dividual within thirty (30) days to pro-
vide evidence from the Tribe concerned 
that the person is a member of the 
Tribe. 

Indian organization means that gov-
erning body of any Indian Tribe or en-
tity established or recognized by such 
governing body in accordance with the 
Indian Financing Act of 1974 (Pub. L. 
93–262, 88 Stat. 77; 25 U.S.C. 1451). 

Indian-owned economic enterprise 
means any Indian-owned commercial, 
industrial, or business activity estab-
lished or organized for the purpose of 
profit provided that such Indian owner-
ship shall constitute not less than 51 
percent of the enterprise. 

Indian reservation includes Indian res-
ervations, public domain Indian allot-
ments, former Indian reservations in 
Oklahoma, and land held by incor-
porated Native groups, regional cor-
porations, and village corporations 
under the provisions of the Alaska Na-
tive Claims Settlement Act, (Pub. L. 
92–203, 85 Stat. 688; 43 U.S.C. 1601 et 
seq.).

Indian Tribe means an Indian Tribe, 
band, nation, or other recognized group 
or community, including any Alaska 
Native village or regional or village 
corporation as defined in or established 
pursuant to the Alaska Native Claims 
Settlement Act (Pub. L. 92–203, 85 Stat. 
688; 43 U.S.C. 1601), which is recognized 
as eligible for the special programs and 
services provided by the United States 
to Indians because of their status as In-
dians. 

On or near an Indian reservation 
means on a reservation or the distance 
within that area surrounding an Indian 
reservation(s) that a persons seeking 
employment could reasonably be ex-
pected to commute to and from in the 
course of a work day.

1426.7002 Statutory requirements. 

Section 7(b) of the Indian Self-Deter-
mination and Education Assistance 
Act requires that any contract or sub-
contract entered into pursuant to that 
Act, the Act of April 16, 1934 (48 Stat. 
596; 25 U.S.C. 452), as amended, (the 
Johnson-O’Malley Act), or any other 
Act authorizing contracts with Indian 
organizations or for the benefit of Indi-
ans shall require that, to the greatest 
extent feasible: 

(a) Preferences and opportunities for 
training and employment in connec-
tion with the administration of such 
contracts shall be given to Indians, and 

(b) Preference in the award of sub-
contracts in connection with the ad-
ministration of such contracts shall be 
given to Indian organizations and to 
Indian-owned economic enterprises as 
defined in section 3 of the Indian Fi-
nancing Act of 1974 (Sec. 3, Pub. L. 93–
262; 88 Stat. 77; 25 U.S.C. 1452).
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1426.7003 Applicability and contract 
clause. 

(a) The Contracting Officer (CO) shall 
insert the clause at 1452.226–70, Indian 
Preference—Department of the Inte-
rior, in solicitations issued and con-
tracts awarded by 

(1) The Bureau of Indian Affairs, 
(2) A contracting activity other than 

the Bureau of Indian Affairs when the 
contract is entered into pursuant to an 
act specifically authorizing contracts 
with Indian organizations and 

(3) A contracting activity other than 
the Bureau of Indian Affairs where the 
work to be performed is specifically for 
the benefit of Indians and is in addition 
to any incidental benefits which might 
otherwise accrue to the general public. 

(b) The CO shall insert the clause at 
1452.226–71, Indian Preference Pro-
gram—Department of the Interior, in 
all solicitations issued and contracts 
awarded by a contracting activity 
which may exceed $50,000, which con-
tain the clause required by paragraph 
(a) of this section and where it is deter-
mined by the CO, prior to solicitation, 
that the work under the contract will 
be performed in whole or in part on or 
near an Indian reservation(s). The In-
dian Preference Program clause may 
also be included in solicitations issued 
and contracts awarded by a con-
tracting activity which may not exceed 
$50,000, but which contain the clause 
required by paragraph (a) of this sec-
tion and which, in the opinion of the 
CO, offer substantial opportunities for 
Indian employment, training or sub-
contracting.

1426.7004 Compliance enforcement. 

(a) The CO is responsible for con-
ducting periodic reviews of the con-
tractor to ensure compliance with the 
requirements of the clauses prescribed 
in 1426.7003. These reviews may be con-

ducted with the assistance of the In-
dian Tribe(s) concerned. 

(b) Complaints of noncompliance 
with the requirements of the clauses 
prescribed under 1426.7003 which are re-
ceived in writing by the contracting 
activity shall be promptly investigated 
by the CO and a written disposition of 
the complaint shall be prepared.

1426.7005 Tribal preference require-
ments. 

(a) Where the work under a contract 
is to be performed on an Indian res-
ervation, the CO may supplement the 
clause at 1452.226–71, Indian Preference 
Program—Department of the Interior, 
by adding specific Indian preference re-
quirements of the Tribe on whose res-
ervation the work is to be performed. 
The supplemental requirements shall 
be jointly developed for the contract by 
the CO and the Tribe. Supplemental 
preference requirements must rep-
resent a further implementation of the 
requirements of section 7(b) of Public 
Law 93–638 and must be approved by 
the SOL for legal sufficiency before 
being added to a solicitation and re-
sultant contract. Any supplemental 
preference requirements to be added to 
the clause at 1452.226–71 shall be in-
cluded in the solicitation and clearly 
identified in order to ensure uniform 
understanding of the additional re-
quirements by all prospective bidders 
or offerors. 

(b) Nothing in this subpart shall be 
interpreted to preclude Tribes from 
independently developing and enforc-
ing their own tribal preference require-
ments. Such independently developed 
tribal preference requirements shall 
not, except as provided in paragraph (a) 
of this section, become a requirement 
in contracts covered under this subpart 
1426.70 and must not hinder the Govern-
ment’s right to award contracts and to 
administer their provisions.
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SUBCHAPTER E—GENERAL CONTRACTING REQUIREMENTS

PART 1428—BONDS AND 
INSURANCE

Subpart 1428.3—Insurance

Sec.
1428.301 Policy. 
1428.306 Insurance under fixed-price con-

tracts. 
1428.306–70 Insurance for aircraft services 

contracts. 
1428.311 Solicitation provision and contract 

clause on liability insurance under cost-
reimbursement contracts. 

1428.311–2 Contract clause.

AUTHORITY: Sec. 205(c), 63 Stat. 390; 40 
U.S.C. 486(c) and 5 U.S.C. 301.

SOURCE: 60 FR 53280, Oct. 13, 1995, unless 
otherwise noted.

Subpart 1428.3—Insurance

1428.301 Policy. 
It is the policy of DOI to insure its 

own risks only when such action is in 
the best interest of the Government. 
Circumstances where contractors are 
required to carry insurance are listed 
under FAR 28.301 and 28.306. In these 
circumstances, the CO shall insert the 
clause at 1452.228–70, Liability Insur-
ance—Department of the Interior, in 
solicitations and contracts.

1428.306 Insurance under fixed-price 
contracts.

1428.306–70 Insurance for aircraft 
services contracts. 

(a) Policy. The CO shall insert min-
imum insurance requirements in air-
craft services contracts in order to pro-
tect the Government and its contrac-
tors. 

(b) Applicability. The clauses pre-
scribed by paragraph (c) of this section 
are applicable to all fixed-price con-

tracts involving use of aircraft with ei-
ther a contractor-furnished or a Gov-
ernment-furnished pilot except for one-
time charters when Government expo-
sure is minimal and time limitations 
are present. 

(c) Clauses. The following clauses 
shall be used as prescribed: 

(1) The CO shall insert the clause at 
1452.228–71, Aircraft and General Public 
Liability Insurance—Department of 
the Interior, in solicitations and con-
tracts when a fixed-price contract for 
operation of aircraft where the Govern-
ment is using a contractor-furnished 
pilot is contemplated. 

(2) The CO shall insert the clause at 
1452.228–72, Liability for Loss or Dam-
age—Department of the Interior, in so-
licitations and contracts when a fixed-
price contract for use of aircraft where 
the Government does not have a prop-
erty interest and is using a Govern-
ment-furnished pilot is contemplated. 

(3) The CO shall insert the clause at 
1452.228–73, Liability for Loss or Dam-
age—Department of the Interior 
(Property Interest), in solicitations 
and contracts when a fixed-price con-
tract for use of aircraft where the Gov-
ernment has a property interest in the 
aircraft and is using a Government-fur-
nished pilot (e.g., a lease with purchase 
option) is contemplated.

1428.311 Solicitation provision and 
contract clause on liability insur-
ance under cost-reimbursement 
contracts.

1428.311–2 Contract clause. 
The CO shall modify the clause at 

FAR 52.228–7, Insurance—Liability to 
Third Persons, in accordance with 
1452.228–7, and insert in solicitations 
and contracts as prescribed in FAR 
28.311–2.

SUBCHAPTER F—SPECIAL CATEGORIES OF CONTRACTING 
[RESERVED]

SUBCHAPTER G—CONTRACT MANAGEMENT [RESERVED]
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SUBCHAPTER H—CLAUSES AND FORMS

PART 1452—SOLICITATION PROVI-
SIONS AND CONTRACT CLAUSES

Sec.
1452.000 Scope of part.

Subpart 1452.2—Texts of Provisions and 
Clauses

1452.200 Scope of subpart. 
1452.203–70 Restriction on endorsements. 
1452.215–70 Examination of records by the 

Department of the Interior. 
1452.215–71 Use and disclosure of proposal 

information. 
1452.226–70 Indian preference. 
1452.226–71 Indian preference program. 
1452.228–7 Insurance—liability to third per-

sons. 
1452.228–70 Liability insurance. 
1452.228–71 Aircraft and general public li-

ability. 
1452.228–72 Liability for loss or damage. 
1452.228–73 Liability for loss or damage 

(property interest).

AUTHORITY: Sec. 205(c), 63 Stat. 390; 40 
U.S.C. 486(c), and 5 U.S.C. 301.

SOURCE: 49 FR 14267, Apr. 10, 1984, unless 
otherwise noted.

1452.000 Scope of part. 
This part prescribes Department of 

the Interior provisions and clauses for 
use in acquisition.

Subpart 1452.2—Texts of Provisions 
and Clauses

1452.200 Scope of subpart. 
This subpart sets forth the texts of 

all DIAR provisions and clauses. Con-
sistent with the numbering scheme 
prescribed in FAR 52.101 and the ap-
proach used in Far Subpart 52.2, this 
subpart is arranged by subject matter, 
in the same order as, and keyed to, the 
parts of the DIAR in which provisions 
and clause requirements are addressed.

1452.203–70 Restriction on endorse-
ments. 

As prescribed in 48 CFR 1403.570–3, in-
sert the following clause in all solicita-
tions, contracts and agreements which 
are expected to exceed the simplified 
acquisition threshold.

RESTRICTION ON ENDORSEMENTS—
DEPARTMENT OF THE INTERIOR (NOV 1995) 

The contractor shall not refer to contracts 
awarded by the Department of the Interior 
in commercial advertising, as defined in 
FAR 31.205–1, in a manner which states or 
implies that the product or service provided 
is approved or endorsed by the Government, 
or is considered by the Government to be su-
perior to other products or services. This re-
striction is intended to avoid the appearance 
of preference by the Government toward any 
product or service. The contractor may re-
quest a determination as to the propriety of 
promotional material from the CO.

(End of clause) 

[61 FR 5520, Feb. 13, 1995]

1452.215–70 Examination of records by 
the Department of the Interior. 

As prescribed in 1415.106–1, insert the 
following clause in all contracts con-
taining the clause at FAR 52.215–1, Ex-
amination of Records by the Comp-
troller General (see FAR 15.106–1(b)):

EXAMINATION OF RECORDS BY THE 
DEPARTMENT OF THE INTERIOR (APR 1984) 

For purposes of the Examination of 
Records by the Comptroller General (APR 
1984) clause of this contract (FAR 52.214–1), 
the Secretary of the Interior, the Inspector 
General, and their duty authorized rep-
resentative(s) from the Department of the 
Interior shall have the same access and ex-
amination rights as the Comptroller General 
of the United States.

(End of clause)

1452.215–71 Use and disclosure of pro-
posal information. 

As prescribed in 1415.413–70, insert the 
following provision in requests for pro-
posals and requests for quotations in-
stead of the provision at FAR 52.215–12:

USE AND DISCLOSURE OF PROPOSAL INFORMA-
TION—DEPARTMENT OF THE INTERIOR (APR 
1984) 

(a) Definitions. For the purposes of this 
provision and the Freedom of Information 
Act (5 U.S.C. 552), the following terms shall 
have the meaning set forth below: 

(1) Trade Secret means an unpatented, se-
cret, commercially valuable plan, appliance, 
formula, or process, which is used for mak-
ing, preparing, compounding, treating or 
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processing articles or materials, which are 
trade commodities. 

(2) Confidential commercial or financial infor-
mation means any business information 
(other than trade secrets) which is exempt 
from the mandatory disclosure requirement 
of the Freedom of Information Act, 5 U.S.C. 
552. Exemptions from mandatory disclosure 
which may be applicable to business infor-
mation contained in proposals include ex-
emption (4), which covers ‘‘commercial and 
financial information obtained from a person 
and privileged or confidential,’’ and exemp-
tion (9), which covers ‘‘geological and geo-
physical information, including maps, con-
cerning wells.’’

(b) If the offeror, or its subcontactor(s), be-
lieves that the proposal contains trade se-
crets or confidential commercial or financial 
information exempt from disclosure under 
the Freedom of Information Act, (5 U.S.C. 
552), the cover page of each copy of the pro-
posal shall be marked with the following leg-
end: 

‘‘The information specifically identified on 
pages ll of this proposal constitutes trade 
secrets or confidential commercial and fi-
nancial information which the offeror be-
lieves to be exempt from disclosure under 
the Freedom of Information Act. The offeror 
requests that this information not be dis-
closed to the public, except as may be re-
quired by law. The offeror also requests that 
this information not be used in whole or part 
by the Government for any purpose other 
than to evaluate the proposal, except that if 
a contract is awarded to the offeror as a re-
sult of or in connection with the submission 
of the proposal, the Government shall have 
the right to use the information to the ex-
tent provided in the contract.’’

(c) The offeror shall also specifically iden-
tify trade secret information and confiden-
tial commerical and financial information 
on the pages of the proposal on which it ap-
pears and shall mark each such page with 
the following legend: 

‘‘This page contains trade secrets or con-
fidential commercial and financial informa-
tion which the offeror believes to be exempt 
from disclosure under the Freedom of Infor-
mation Act and which is subject to the leg-
end contained on the cover page of this pro-
posal.’’

(d) Information in a proposal identified by 
an offeror as trade secret information or con-
fidential commercial and financial informa-
tion shall be used by the Government only 
for the purpose of evaluating the proposal, 
except that: (i) If a contract is awarded to 
the offeror as a result of or in connection 
with submission of the proposal, the Govern-
ment shall have the right to use the informa-
tion as provided in the contract, and (ii) if 
the same information is obtained from an-
other source without restriction it may be 
used without restriction. 

(e) If a request under the Freedom of Infor-
mation Act seeks access to information in a 
proposal identified as trade secret informa-
tion or confidential commercial and finan-
cial information, full consideration will be 
given to the offeror’s view that the informa-
tion constitutes trade secrets or confidential 
commercial or financial information. The of-
feror will also be promptly notified of the re-
quest and given an opportunity to provide 
additional evidence and argument in support 
of its position, unless administratively 
unfeasible to do so. If it is determined that 
information claimed by the offeror to be 
trade secret information or confidential 
commercial or financial information is not 
exempt from disclosure under the Freedom 
of Information Act, the offeror will be noti-
fied of this determination prior to disclosure 
of the information. 

(f) The Government assumes no liability 
for the disclosure or use of information con-
tained in a proposal if not marked in accord-
ance with paragraphs (b) and (c) of this pro-
vision. If a request under the Freedom of In-
formation Act is made for information in a 
proposal not marked in accordance with 
paragraphs (b) and (c) of this provision, the 
offeror concerned shall be promptly notified 
of the request and given an opportunity to 
provide its position to the Government. How-
ever, failure of an offeror to mark informa-
tion contained in a proposal as trade secret 
information or confidential commercial or 
financial information will be treated by the 
Government as evidence that the informa-
tion is not exempt from disclosure under the 
Freedom of Information Act, absent a show-
ing that the failure to mark was due to un-
usual or extenuating circumstances, such as 
a showing that the offeror had intended to 
mark, but that markings were omitted from 
the offeror’s proposal due to clerical error.

(End of provision)

1452.226–70 Indian preference. 
As prescribed in 1404.7003(a), insert 

the following clause in solicitations 
issued and contracts awarded (a) by the 
Bureau of Indian Affairs except those 
pursuant to Title I and to Indian 
Tribes and Indian Organizations under 
Title II of Pub. L. 93–638 (25 U.S.C. 450 
et seq. and 25 U.S.C. 455 et seq., respec-
tively); (b) a contracting activity other 
than the Bureau of Indian Affairs when 
the contract is entered into pursuant 
to an act specifically authorizing con-
tracts with Indian organizations, and 
(c) a contracting activity other than 
the Bureau of Indian Affairs when the 
work to be performed is specifically for 
the benefit of Indians and is in addition 
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to any incidental benefits which might 
otherwise accrue to the general public.

INDIAN PREFERENCE—DEPARTMENT OF THE 
INTERIOR (APR 1984) 

(a) The Contractor agrees to give pref-
erences to Indians who can perform the work 
required regardless of age (subject to exist-
ing laws and regulations), sex, religion, or 
tribal affiliation for training and employ-
ment opportunities under this contract and, 
to the extent feasible consistent with the ef-
ficient performance of this contract, train-
ing and employment preferences and oppor-
tunities shall be provided to Indians regard-
less of age (subject to existing laws and regu-
lations), sex, religion, or tribal affiliation 
who are not fully qualified to perform under 
this contract. The Contractor also agrees to 
give preference to Indian organizations and 
Indian-owned economic enterprises in the 
awarding of any subcontracts consistent 
with the efficient performance of this con-
tract. The Contractor shall maintain such 
records as are necessary to indicate compli-
ance with this paragraph. 

(b) In connection with the Indian employ-
ment preference requirements of this clause, 
the Contractor shall also provide opportuni-
ties for training incident to such employ-
ment. Such training shall include on-the-job, 
classroom, or apprenticeship training which 
is designed to increase the vocational effec-
tiveness of an Indian employee. 

(c) If the Contractor is unable to fill its 
training and employment needs after giving 
full consideration to Indians as required by 
this clause, those needs may be satisfied by 
selection of persons other than Indians in ac-
cordance with the clause of this contract en-
titled ‘‘Equal Opportunity’’. 

(d) If no Indian organizations or Indian-
owned economic enterprises are available for 
awarding of subcontracts in connection with 
the work performed under this contract, the 
Contractor agrees to comply with the provi-
sions of this contract involving utilization of 
small business concerns, small business con-
cerns owned and controlled by socially and 
economically disadvantaged individuals, or 
labor surplus are concerns. 

(e) As used in this clause: 
(1) Indian means a person who is a member 

of an Indian Tribe. If the Contractor has rea-
son to doubt that a person seeking employ-
ment preference is an Indian, the Contractor 
shall grant the preference but shall require 
the individual within thirty (30) days to pro-
vide evidence from the Tribe concerned that 
the person is a member of that Tribe. 

(2) Indian Tribe means an Indian Tribe, 
band, nation, or other organized group or 
community, including any Alaska Native 
village or regional or village corporation as 
defined in or established pursuant to the 
Alaska Native Claims Settlement Act (85 

Stat. 668; 43 U.S.C. 1601) which is recognized 
as eligible for the special programs and serv-
ices provided by the United States to Indians 
because of their status as Indians. 

(3) Indian organization means the governing 
body of any Indian Tribe or entity estab-
lished or recognized by such governing body 
in accordance with the Indian Financing Act 
of 1974 (88 Stat. 77; 25 U.S.C. 1451); and 

(4) Indian-owned economic enterprise means 
any Indian-owned commercial, industrial, or 
business activity established or organized for 
the purpose of profit provided that such In-
dian ownership shall constitute not less than 
51 percent of the enterprise. 

(f) The Contractor agrees to include the 
provisions of the clause including this para-
graph (f) in each subcontract awarded under 
this contract. 

(g) In the event of noncompliance with this 
clause, the Contractor’s right to proceed 
may be terminated in whole or in part by the 
Contracting Officer and the work completed 
in a manner determined by the Contracting 
Officer to be in the best interests of the Gov-
ernment.

(End of clause) 

[49 FR 14267, Apr. 10, 1984. Redesignated at 60 
FR 53280, Oct. 13, 1995]

1452.226–71 Indian preference pro-
gram. 

As prescribed in 1404.7003(b), insert 
the following clause in all solicitations 
and contracts, awarded by the con-
tacting activity which may exceed 
$50,000, and which contain the clause at 
1452.204–71, and where it is determined 
by the Contracting Officer, prior to so-
licitation, that the work under the 
contract will be performed in whole or 
in part on or near an Indian reserva-
tion(s). The clause may also be in-
cluded in solicitations issued and con-
tracts awarded by a contracting activ-
ity which may not exceed $50,000 but 
which contain the clause at 1452.204–71 
and which, in the opinion of the con-
tracting officer, offer substantial op-
portunities for Indian employment, 
training, and subcontracting.

INDIAN PREFERENCE PROGRAM—DEPARTMENT 
OF THE INTERIOR (APR 1984) 

(a) In addition to the requirements of the 
clause of this contract entitled ‘‘Indian Pref-
erence—Department of the Interior’’, the 
Contractor agrees to establish and conduct 
an Indian preference program which will ex-
pand the opportunities for Indian organiza-
tions and Indian-owned economic enterprises 
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to receive a preference in the awarding of 
subcontracts and which will expand opportu-
nities for Indians to receive preference for 
training and employment in connection with 
the work to be performed under this con-
tract. In this connection, the contractor 
shall: 

(1) Designate a liaison officer who will: (i) 
Maintain liaison with the Government and 
Tribe(s) on Indian preference matters; (ii) su-
pervise compliance with the provisions of 
this clause; and (iii) administer the Contrac-
tor’s Indian preference program. 

(2) Advise its recruitment sources in writ-
ing and include a statement in all advertise-
ments for employment that Indian appli-
cants will be given preference in employ-
ment and training incident to such employ-
ment. 

(3) Not less than twenty (20) calendar days 
prior to commencement of work under this 
contract, post a written notice in the Tribal 
office of any reservations on which or near 
where the work under this contract is to be 
performed, which sets forth the Contractor’s 
employment needs and related training op-
portunities. The notice shall include the ap-
proximate number and types of employees 
needed, the approximate dates of employ-
ment; the experience or special skills re-
quired for employment, if any; training op-
portunities available; and all other pertinent 
information necessary to advise prospective 
employees of any other employment require-
ments. The Contractor shall also request the 
Tribe(s) on or near whose reservation(s) the 
work is to be performed to provide assistance 
to the Contractor in filling its employment 
needs and training opportunties. The Con-
tracting Officer will advise the Contractor of 
the name, location, and phone number of the 
Tribal officials to contract in regard to the 
posting of notices and requests for Tribal as-
sistance. 

(4) Establish and conduct a subcontracting 
program which gives preference to Indian or-
ganizations and Indian-owned economic en-
terprises as subcontractors and suppliers 
under this contract. Consistent with the effi-
cient performance of this contract, the Con-
tractor shall give public notice of existing 
subcontracting opportunities by soliciting 
bids or proposals only from Indian organiza-
tions or Indian-owned economic enterprises. 
The Contractor shall request assistance and 
information on Indian firms qualified as sup-
pliers or subcontractors from the Tribe(s) on 
or near whose reservation(s) the work under 
the contract is to be performed. The Con-
tracting Officer will advise the Contractor of 
the name, location, and phone number of the 
Tribal officials to be contacted in regard to 
the request for assistance and information. 
Public notices and solicitations for existing 
subcontracting opportunities shall provide 
an equitable opportunity for Indian firms to 
submit bids or proposals by including: (i) A 

clear description of the supplies or services 
required including quantities, specifications, 
and delivery schedules which facilitate the 
participation of Indian firms; (ii) a state-
ment indicating the perference will be given 
to Indian organizations and Indian-owned 
economic enterprises in accordance with sec-
tion 7(b) of Pub. L. 93–638; (88 Stat. 2205; 25 
U.S.C. 450e(b)); (iii) definitions for the terms 
Indian organization and Indian-owned eco-
nomic enterprise as prescribed under the 
‘‘Indian Preference—Department of the Inte-
rior’’ clause of this contract; (iv) a represen-
tation to be completed by the bidder or offer-
or that it is an Indian organization or In-
dian-owned economic enterprise; and (v) a 
closing date for receipt of bids or proposals 
which provides sufficient time for prepara-
tion and submission of a bid or proposal. If 
after soliciting bids from Indian organiza-
tions and Indian owned economic enter-
prises, no responsive bid is received, the Con-
tractor shall comply with the requirements 
of paragraph (d) of the ‘‘Indian Preference—
Department of the Interior’’ clause of this 
contract. If one or more responsive bids are 
received, award shall be made to the low re-
sponsible bidder if the bid price is deter-
mined to be reasonable. If the low responsive 
bid is determined to be unreasonable as to 
price, the Contractor shall attempt to nego-
tiate a reasonable price and award a sub-
contract. If a reasonable price cannot be 
agreed upon, the Contractor shall comply 
with the requirements of paragraph (d) of the 
‘‘Indian Preference—Department of the Inte-
rior’’ clause of the contract. 

(5) Maintain written records under this 
contract which indicate: (i) The names and 
addresses of all Indians seeking employment 
for each employment position available 
under this contract; (ii) the number of types 
of positions filled by (A) Indians and (B) non-
Indians, and the name, address and position 
of each Indian employed under this contract; 
(iii) for those positions where there are both 
Indian and non-Indian applicants, and a non-
Indian is selected for employment, the rea-
son(s) why the Indian applicant was not se-
lected; (iv) actions taken to give preference 
to Indian organizations and Indian-owned 
economic enterprises for subcontracting op-
portunities which exist under this contract; 
(v) reasons why preference was not given to 
Indian firms as subcontractors or suppliers 
for each requirement where it was deter-
mined by the Contractor that such pref-
erence would not be consistent with the effi-
cient performance of the contract, and (vi) 
the names and addresses of all Indian organi-
zations and Indian-owned economic enter-
prises (A) contacted, and (B) receiving sub-
contract awards under this contract. 

(6) The Contractor shall submit to the Con-
tracting Officer for approval a semiannual 
report which summarizes the Contractor’s 
Indian preference program and indicates (i) 
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the number and types of available positions 
filled and dollar amounts of all subcontracts 
awarded to (a) Indian organizations and In-
dian-owned economic enterprises and (b) all 
other firms. 

(7) Records maintained pursuant to this 
clause will be kept available for review by 
the Government until expiration of one (1) 
year after final payment under this contract, 
or for such longer period as may be required 
by any other clause of this contract or by ap-
plicable law or regulation. 

(b) For purposes of this clause, the fol-
lowing definitions of terms shall apply: 

(1) The terms Indian, Indian Tribe, Indian 
Organization, and Indian-owned economic en-
terprise are defined in the clause of this con-
tract entitled ‘‘Indian Preference.’’

(2) Indian reservation includes Indian res-
ervations, public domain Indian allotments, 
former Indian reservations in Oklahoma, and 
land held by incorporated Native groups, re-
gional corporations, and village corporations 
under the provisions of the Alaska Native 
Claims Settlement Act (85 Stat. 688; 43 
U.S.C. 1601 et seq.). 

(3) On or near an Indian Reservation means 
on a reservation or reservations or within 
that area surrounding an Indian reserva-
tion(s) where a person seeking employment 
could reasonably be expected to commute to 
and from in the course of a workday. 

(c) Nothing in the requirements of this 
clause shall be interpreted to preclude In-
dian Tribes from independently developing 
and enforcing their own Indian preference re-
quirements. Such requirements must not 
hinder the Government’s right to award con-
tracts and to administer their provisions. 

(d) The Contractor agrees to include the 
provisions of this clause including this para-
graph (d) in each subcontract awarded under 
this contract and to notify the Contracting 
Officer of such subcontracts. 

(e) In the event of noncompliance with this 
clause, the Contractor’s right to proceed 
may be terminated in whole or in part by the 
Contracting Officer and the work completed 
in a manner determined by the Contracting 
Officer to be in the best interest of the Gov-
ernment.

(End of clause) 

[49 FR 14267, Apr. 10, 1984. Redesignated at 60 
FR 53280, Oct. 13, 1995]

1452.228–7 Insurance—liability to 
third persons. 

(a) As prescribed in 1428.311–2, the 
clause at FAR 52.228–7, Insurance— Li-
ability to Third Persons, shall be modi-
fied before insertion into solicitations 
and contracts by— 

(1) Changing the title of the clause to 
read ‘‘Insurance—Liability to Third 
Persons (APR 1984) (Deviations)’’; and 

(2) Changing the first sentence in 
subparagraph (c)(2) of the clause to 
read ‘‘For certain liabilities (and ex-
penses incidental to such liabilities) to 
third persons not compensated by in-
surance or otherwise but subject to the 
‘Limitation of Cost’ or ‘Limitation of 
Funds’ clause of this contract.’’

(b) As prescribed in FAR 52.103(a) and 
52.107(f), the clause at FAR 52.252–6, Au-
thorized Deviations in Clauses, shall be 
inserted into solicitations and con-
tracts containing the clause in para-
graph (a) of this section.

1452.228–70 Liability insurance. 
As prescribed in 1428.301, insert the 

following clause in all contracts where 
circumstances warrant the carrying of 
insurance by the contractor (see FAR 
28.301 and 28.306):

LIABILITY INSURANCE—DEPARTMENT OF THE 
INTERIOR (JUL 1995) 

(a) The contractor shall procure and main-
tain during the term of this contract and 
any extension thereof liability insurance in 
form satisfactory to the Contracting Officer 
by an insurance company which is accept-
able to the Contracting Officer. The named 
insured parties under the policy shall be the 
Contractor and the United States of Amer-
ica. The amounts of the insurance shall be 
not less than as follows:

$llll each person.*
$llll each occurrence.*
$llll property damage.*
(b) Each policy shall have a certificate evi-

dencing the insurance coverage. The insur-
ance company shall provide an endorsement 
to notify the Contracting Officer 30 days 
prior to the effective date of cancellation or 
termination of the policy or certificate; or 
modification of the policy or certificate 
which may adversely affect the interest of 
the Government in such insurance. The cer-
tificate shall identify the contract number, 
the name and address of the Contracting Of-
ficer, as well as the insured, the policy num-
ber and a brief description of contract serv-
ices to be performed. The contractor shall 
furnish the Contracting Officer with a copy 
of an acceptable insurance certificate prior 
to beginning the work. 

*These amounts to be set by the Con-
tracting Officer.

(End of clause) 

[60 FR 53280, Oct. 13, 1995]
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1452.228–71 Aircraft and general pub-
lic liability. 

As prescribed in 1428.306–70(c)(1), in-
sert the following clause in all fixed-
price contracts for operation of aircraft 
with contractor-furnished pilot:

AIRCRAFT AND GENERAL PUBLIC LIABILITY IN-
SURANCE—DEPARTMENT OF THE INTERIOR
( ) 

(a) The contractor, at the contractor’s ex-
pense, agrees to maintain, during the con-
tinuance of this contract, aircraft liability 
and general public liability insurance with 
limits of liability for (1) bodily injury to or 
death of aircraft passengers of not less than 
$75,000 for any one passenger and a limit for 
each occurance in any one aircraft of at least 
an amount equal to the sum produced by 
multiplying $75,000 by 75 percent of the total 
number of passenger seats installed in the 
aircraft, (2) bodily injury or death of persons 
(excluding passengers) of not less than 
$75,000 for any one person in any one occur-
rence and $300,000 for each occurrence, and 
(3) property damage of not less than $100,000 
for each occurrence, or (4) a single limit of 
liability for each occurrence equal to or 
greater than the combined required mini-
mums set forth in (1) through (3) above. 

(b) The contractor agrees to maintain 
workers’ compensation and other legally re-
quired insurance with respect to the contrac-
tor’s own employees and agents.

(End of clause) 

[54 FR 10989, Mar. 16, 1989]

1452.228–72 Liability for loss or dam-
age. 

As prescribed in 1428.306–70(c)(2), in-
sert the following clause in all fixed-
price contracts involving the use of air-
craft with Government-furnished pilot 
where the Government does not have a 
property interest in the aircraft:

LIABILITY FOR LOSS OR DAMAGE—
DEPARTMENT OF THE INTERIOR (APR 1984) 

(a) The Contractor shall indemnify and 
hold the Government harmless from any and 
all loss or damage to the aircraft furnished 
under this contract except as provided in 
paragraph (d) of this clause. For the purpose 
of fulfilling its obligation under this clause, 
the Contractor shall procure and maintain 
during the term of this contract, and any ex-
tension thereof, hull insurance acceptable to 
the Contracting Officer. The Contractor’s in-
surance coverage shall apply to pilots fur-
nished by the Government who operate the 
aircraft. The contractor may request a list of 

Government pilots by name and qualifica-
tion who are potential pilots. 

(b) Prior to the commencement of work 
hereunder, the Contractor shall furnish to 
the Contracting Officer a copy of the insur-
ance policy or policies or a certificate of in-
surance issued by the underwriter(s) showing 
that the coverage required by this clause has 
been obtained. 

(c) Each policy or certificate evidencing 
the insurance shall contain an endorsement 
which provides that the insurance company 
will notify the Contracting Officer 30 days 
prior to the effective date of any cancella-
tion or termination of any policy or certifi-
cate or any modification of a policy or cer-
tificate which adversely affects the interests 
of the Government in such insurance. The 
notice shall be sent by registered mail and 
shall identify this contract, the name and 
address of the contracting office, the policy, 
and the insured. 

(d) If the aircraft is damaged or destroyed 
while in the custody and control of the Gov-
ernment, the Government will reimburse the 
Contractor for the deductible stipulated in 
the insurance coverage (if any) as follows: 

(1) In-Motion Accidents—Up to 5% of the 
current insured value of the aircraft stated 
in the policy, or $10,000.00, whichever is less. 

(2) Not In-Motion Accidents—Up to $250.00 
per accident. Such reimbursement shall not 
be made, however, for loss or damage to the 
aircraft resulting from: (1) Normal wear and 
tear, (2) negligence or fault in maintenance 
of the aircraft by the Contractor, or (3) a de-
fect in construction of the aircraft or a com-
ponent thereof. 

(e) If damage to the aircraft is established 
to be the fault of the Government, rental 
payments to the Contractor during the re-
pair period will be made as set forth else-
where in this contract. The Government 
may, at its option, make necessary repairs 
or return the aircraft to the Contractor for 
repair. In the event the aircraft is lost, de-
stroyed, or damaged so extensively as to be 
beyond repair, no rental payment will be 
made to the Contractor thereafter. 

(f) Any failure to agree as to the responsi-
bility of the Government or the Contractor 
under this clause shall, after a final finding 
and determination by the Contracting Offi-
cer, be considered a dispute within the mean-
ing of the ‘‘Disputes’’ clause of this contract.

(End of clause)

1452.228–73 Liability for loss or dam-
age (property interest). 

As prescribed in 1428.306–70(c)(3), in-
sert the following clause in all fixed-
price contracts involving the use of air-
craft with Government-furnished pilot 
where the Government has a property 
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interest in the aircraft (e.g., lease with 
purchase option):

LIABILITY FOR LOSS OR DAMAGE—
DEPARTMENT OF THE INTERIOR (APR 1984) 

(a) The Government assumes all risk and 
liability for damage to or loss of the aircraft 
for the term of this contract, while the air-
craft is in the Government’s possession, ex-
cept for: (1) Normal wear and tear to the air-
craft, or (2) loss which occurs as a result of 
negligence or fault in maintenance of the 
aircraft by the contractor, or (3) loss result-
ing from a latent defect in the construction 
of the aircraft or a component thereof. 

(b) In the event of damage to the aircraft, 
the Government may, at its option, make 
the necessary repairs with its own facilities, 
or by contract, or pay the Contractor the 
reasonable cost of repair of the aircraft. If 
damage to the aircraft is established to be 
the fault of the Government, rental pay-
ments to the Contractor during the repair 
period will be made as set forth elsewhere in 
this contract. 

(c) In the event the aircraft is lost, de-
stroyed, or damaged so extensively as to be 
beyond repair, no rental payment will be 
made to the Contractor thereafter, but the 
Government will pay to the Contractor a 
sum equal to the fair market value of the 
aircraft just prior to such loss, destruction, 
or extensive damage less the salvage value of 
the aircraft. 

(d) The Contractor certifies that the con-
tract price does not include any cost attrib-
utable to insurance or to any reserve fund it 
has established to protect its interests in or 
use of the aircraft, regardless of whether or 
not the insurance coverage applies for the 
period during which the Government has 

possession of the aircraft. If, in the event of 
loss or damage to the aircraft, the Con-
tractor receives compensation for such loss 
or damage, in any form, from any source, the 
amount of such compensation shall be cred-
ited to the Government in determining the 
amount of the Government’s liability under 
this clause; except that this shall not apply 
to proceeds of insurance received solely as an 
advance of insurance pending determination 
of Government liability, or for an increment 
of value of the aircraft beyond the value for 
which the Government is responsible. 

(e) In the event of loss or damage, the Gov-
ernment shall be subrogated to all rights of 
recovery by the Contractor against third 
parties for such loss or damage and such 
rights shall be immediately assigned to the 
Government. Except as the Contracting Offi-
cer may permit in writing, the Contractor 
shall neither release nor discharge any third 
party from liability for such loss or damage 
nor otherwise compromise or adversely af-
fect the Government’s subrogation or other 
rights hereunder. The Contractor shall co-
operate with the Government in any suit or 
action undertaken by the Government 
against any such third party. 

(f) Any failure to agree as to the responsi-
bility of the Government or the Contractor 
under this clause shall, after a final finding 
and determination by the Contracting Offi-
cer, be considered a dispute within the mean-
ing of the ‘‘Disputes’’ clause of this contract.

(End of clause) 

[49 FR 14267, Apr. 10, 1984, as amended at 60 
FR 53280, Oct. 13, 1995]

PARTS 1453–1499 [RESERVED]
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