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SUBCHAPTER E—GENERAL CONTRACTING REQUIREMENTS

PART 828—BONDS AND 
INSURANCE

Subpart 828.1—Bonds and Other Financial 
Protections

Sec.
828.101 Bid guarantees. 
828.101–2 Contract clause. 
828.101–70 Safekeeping and return of bid 

guarantee. 
828.106 Administration. 
828.106–6 Furnishing information. 
828.106–70 Bond premium adjustment.

Subpart 828.2— Sureties and Other 
Security for Bonds

828.203–7 Exclusion of individual sureties.

Subpart 828.3—Insurance

828.306 Insurance under fixed-price con-
tracts.

Subpart 828.71—Indemnification of Con-
tractors, Medical Research or Devel-
opment Contracts

828.7100 Scope of subpart. 
828.7101 General. 
828.7102 Extent of indemnification. 
828.7103 Financial protection.

AUTHORITY: 38 U.S.C. 501 and 40 U.S.C. 
486(c).

SOURCE: 49 FR 12612, Mar. 29, 1984, unless 
otherwise noted.

Subpart 828.1—Bonds and Other 
Financial Protections

828.101 Bid guarantees.

828.101–2 Contract clause. 
Where a bid bond is required for sup-

plies or services, the phrase ‘‘any cost 
of acquiring the work’’ in paragraph (e) 
of the BID GUARANTEE clause in FAR 
52.228–1 may be modified to refer to the 
cost of ‘‘supplies,’’ ‘‘services,’’ etc. 

[49 FR 12612, Mar. 29, 1984. Redesignated at 64 
FR 40519, July 27, 1999.]

828.101–70 Safekeeping and return of 
bid guarantee. 

(a) Certified checks or other nego-
tiable security furnished as bid secu-
rity with the three lowest acceptable 

bids will be retained in a safe. These 
will be returned by any method that 
will provide evidence of receipt, or in 
person upon presentation of proper re-
ceipt, after the contract and contract 
bonds have been signed and approved. 

(b) Certified checks or other nego-
tiable security furnished in support of 
other than the three lowest acceptable 
bids should be returned promptly to 
the respective bidders by any method 
that will provide evidence of receipt or 
in person upon presentation of proper 
receipt. 

(c) Commercial bid bonds are not re-
turned unless specifically requested by 
the bidders, and, even if requested by 
any of the three low bidders, are not 
returned until the contract and con-
tract bonds have been executed by the 
successful bidder, or all bids have been 
rejected. 

[49 FR 12612, Mar. 29, 1984, as amended at 64 
FR 40519, July 27, 1999]

828.106 Administration.

828.106–6 Furnishing information. 
For all contracts except contracts 

awarded by the Office of Facilities 
Management, the head of the con-
tracting activity, as defined in 802.100, 
shall be the Department designee ref-
erenced in FAR 28.106–6(c) to furnish 
copies of payment bonds to requestors. 
For contracts awarded by the Office of 
Facilities Management, the Office of 
Facilities Management contracting of-
ficer shall be the Department designee. 

[64 FR 40519, July 27, 1999]

828.106–70 Bond premium adjustment. 
When performance and payment 

bonds are required, the contract will 
contain the clause prescribed in 
852.228–70. 

[49 FR 12612, Mar. 29, 1984. Redesignated at 64 
FR 40519, July 27, 1999]

Subpart 828.2—Sureties and Other 
Security for Bonds

SOURCE: 64 FR 40519, July 27, 1999, unless 
otherwise noted.

VerDate 0ct<31>2002 14:17 Nov 14, 2002 Jkt 197197 PO 00000 Frm 00195 Fmt 8010 Sfmt 8010 Y:\SGML\197197T.XXX 197197T



196

48 CFR Ch. 8 (10–1–02 Edition)828.203–7

828.203–7 Exclusion of individual sure-
ties. 

The Deputy Assistant Secretary for 
Acquisition and Materiel Management 
is delegated authority to make the de-
terminations referenced in FAR 28.203–
7 to exclude individuals from acting as 
surety on bonds and to accept bonds 
from individuals named on the List of 
Parties Excluded from Federal Pro-
curement and Nonprocurement Pro-
grams.

Subpart 828.3—Insurance
828.306 Insurance under fixed-price 

contracts. 
(a) Term contracts, or contracts of a 

continuing nature, for ambulance, 
automobile and aircraft service, will 
contain the provision in 852.237–71. 

(b) Exceptions. The provisions of para-
graph (a) of this section do not apply to 
emergency or sporadic ambulance serv-
ice authorized by VA Manual MP–1, 
part II, chapter 3; or other emergency 
or sporadic vehicle or aircraft services. 
Provided, That such service is not used 
solely for the purpose of avoiding en-
tering into a continuing contract. 
Provided further, That such services 
will be obtained from firms known to 
carry insurance coverage in accordance 
with State or local requirements. 

[49 FR 12612, Mar. 29, 1984, as amended at 64 
FR 40519, July 27, 1999]

Subpart 828.71—Indemnification 
of Contractors, Medical Re-
search or Development Con-
tracts

828.7100 Scope of subpart. 
(a) This subpart sets forth the poli-

cies and procedures concerning indem-
nification of contractors performing 
contracts covering medical research or 
development which involve risks of an 
unusually hazardous nature, as author-
ized by 38 U.S.C. 7317. 

(b) The authority to indemnify the 
contractor under this subpart does not 
create any rights to third parties 
which would not otherwise exist by 
law. 

(c) As used in this subpart the term 
‘‘contractor’’ includes subcontractors 
of any tier under a contract containing 

an indemnification provision pursuant 
to 38 U.S.C. 7317. 

[49 FR 12612, Mar. 29, 1984, as amended at 63 
FR 69221, Dec. 16, 1998; 64 FR 40519, July 27, 
1999]

828.7101 General. 

(a) The approval for the indemnifica-
tion of contractors will be made by the 
Secretary of Veterans Affairs. 

(b) Contracting Officers shall submit 
requests for approval, together with all 
available information, to the Deputy 
Assistant Secretary for Acquisition 
and Materiel Management (95) for 
transmittal to the Secretary. 

[49 FR 12612, Mar. 29, 1984, as amended at 54 
FR 24173, June 6, 1989; 54 FR 30044, July 18, 
1989; 63 FR 69221, Dec. 16, 1998]

828.7102 Extent of indemnification. 

(a) Any contract for medical research 
or development authorized by 38 U.S.C. 
7303, the performance of which involves 
a risk of an unusually hazardous na-
ture, may provide that the Government 
will indemnify the contractor against 
either or both of the following, but 
only to the extent that they arise out 
of the direct performance of the con-
tract and to the extent not covered by 
the financial protection required under 
828.7103. 

(1) Liability (including reasonable ex-
penses of litigation or settlement) to 
third persons, except liability under 
State or Federal worker’s injury com-
pensation laws to employees of the 
contractor employed at the site of and 
in connection with the contract for 
which indemnification is granted, for 
death, bodily injury, or loss of or dam-
age to property, from a risk that the 
contract defines as unusually haz-
ardous. 

(2) Loss of or damage to property of 
the contractor from a risk that the 
contract defines as unusually haz-
ardous. 

(b) A contract that provides for in-
demnification in accordance with this 
subpart must also provide for: 

(1) Notice to the contracting officer 
of any claim or suit against the con-
tractor for death, bodily injury, or loss 
of or damage to property; and 
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(2) Control of or assistance in the de-
fense by the Government, at its elec-
tion, of such suit or claim for which in-
demnification is provided in the con-
tract. 

[49 FR 12612, Mar. 29, 1984, as amended at 63 
FR 69221, Dec. 16, 1998]

828.7103 Financial protection. 

(a) The amount of financial protec-
tion that the contractor is required to 
have and maintain to cover liability to 
third persons and loss of or damage to 
the contractor’s property shall be the 
maximum amount of insurance avail-
able from private sources; however, the 
Secretary may establish a lesser 
amount after taking into consideration 
the cost and terms of private insur-
ance. 

(b) The financial protection may in-
clude private insurance, private con-
tractual indemnities, self-insurance, 
other proof of financial responsibility, 
or a combination of such forms to pro-
vide the maximum amount required. 
When the contractor elects to utilize 
self insurance, proof of such financial 
responsibility up to the maximum 
amount required will be furnished the 
contracting officer prior to award. 

[49 FR 12612, Mar. 29, 1984, as amended at 64 
FR 40519, July 27, 1999]

PART 829—TAXES

Sec.
829.000 Scope of part.

Subpart 829.2—Federal Excise Taxes

829.202 General exemptions. 
829.202–70 Tax exemptions for alcohol prod-

ucts.

AUTHORITY: 38 U.S.C. 501 and 40 U.S.C. 
486(c).

SOURCE: 49 FR 12614, Mar. 29, 1984, unless 
otherwise noted.

829.000 Scope of part. 

This part prescribes policies and pro-
cedures for exemptions from Federal 
excise taxes imposed on alcohol prod-
ucts purchased for use in the Depart-
ment of Veterans Affairs medical care 
program. 

[64 FR 38593, July 19, 1999]

Subpart 829.2—Federal Excise 
Taxes

829.202 General exemptions.

829.202–70 Tax exemptions for alcohol 
products. 

(a) General. (1) The procurement of 
spirits free of tax for nonbeverage pur-
poses is permitted to Government 
agencies by regulations of the Bureau 
of Alcohol, Tobacco, and Firearms 
(ATF) (see 27 CFR 211.231–237, 213.141–
146 and 240.720–722). The use of tax-free 
alcohol, whiskey, beer, wine and dena-
tured spirits for nonbeverage purposes 
shall include but not be limited to me-
dicinal and scientific purposes and in 
the treatment of patients. 

(2) Authority is hereby delegated to 
the Director, Marketing Center, Hines, 
Illinois, and to the Chief, Acquisition 
and Materiel Management Service, De-
partment of Veterans Affairs medical 
facilities to sign application permits 
on Bureau of Alcohol, Tobacco, and 
Firearms (ATF) prescribed forms. This 
authority is not to be redelegated. 

(b) Whiskey, alcohol, and denatured al-
cohol. (1) Application forms for tax-free 
purchases are to be obtained from and 
submitted to the Director, Bureau of 
Alcohol, Tobacco, and Firearms, Wash-
ington, DC 20226. 

(2) ATF Form 1486, Specially Dena-
tured Spirits for Use of United States, 
is the application/permit required for 
denatured spirits, and ATF Form 1444, 
Tax-Free Spirits for Use of United 
States, is required for distilled spirits 
(whiskey and alcohol). These are con-
tinuing permits to procure items tax 
free. Copies must be made available to 
the supplier in support of each procure-
ment. 

(3) Purchases for excise tax-free whis-
key and alcohol, not available through 
the depot can only be made from a dis-
tillery or a bonded premises. In accord-
ance with 27 CFR 213.144, the vendor 
will also support each shipment with 
ATF 1473, Shipment and Receipt Spe-
cifically Denatured Tax-Free, or Re-
covered Spirits. The ATF 1473 will be 
completed by the accountable officer 
and the original copy will be forwarded 
to the Regional Regulatory Adminis-
trator whose address is shown in item 
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12 of the form. A copy of ATF 1473 will 
be retained in the purchase order file. 

(c) Wine. No tax exemption form or 
ATF permit is required for the tax-free 
procurement of wine. An extra copy of 
a properly executed purchase order or 
requisition document may be furnished 
to the supplier (retailer, wholesaler or 
winery) to facilitate record keeping. 

(d) Beer. Tax-free beer may be pro-
cured only from licensed breweries and 
only when such product is prescribed 
for therapeutic use of patients. The ap-
plication for an ATF permit is to be 
submitted in letter form to the Direc-
tor, Bureau of Alcohol, Tobacco, and 
Firearms, Washington, DC 20226. The 
following information is required. 

(1) Name and address of facility; 
(2) Specific purpose for which beer 

will be used; 
(3) Quantity proposed to buy each 

month, year, etc.; 
(4) Name and address of brewery; and 
(5) Copy of document authorizing 

contracting officer to sign request. 
A new permit is needed only when 

beer is to be purchased from a different 
brewery than the one for which the 
original permit was requested. 

[49 FR 12614, Mar. 29, 1984, as amended at 54 
FR 24173, June 6, 1989]

PART 831—CONTRACT COST 
PRINCIPLES AND PROCEDURES

Subpart 831.70—Contract Cost Principles 
and Procedures

Sec.
831.7000 Scope of subpart. 
831.7001 Allowable costs under cost reim-

bursement vocational rehabilitation and 
education contracts or agreements. 

831.7001–1 Tuition. 
831.7001–2 Special services or courses. 
831.7001–3 Books, supplies and equipment re-

quired to be personally owned. 
831.7001–4 Medical services and hospital 

care. 
831.7001–5 Secretary’s Decision No. 557. 
831.7001–6 Consumable instructional sup-

plies. 
831.7001–7 Reimbursement for other supplies 

and services.

AUTHORITY: 38 U.S.C. 501 and 40 U.S.C. 
486(c).

SOURCE: 49 FR 12615, Mar. 29, 1984, unless 
otherwise noted.

Subpart 831.70—Contract Cost 
Principles and Procedures

831.7000 Scope of subpart. 

This subpart contains general cost 
principles and procedures for the deter-
mination and allowance of costs in con-
nection with the negotiation and ad-
ministration of cost reimbursement 
type contracts pertaining to the fur-
nishing of vocational rehabilitation, 
education, and training to eligible vet-
erans under chapter 31 of Title 38, 
United States Code.

831.7001 Allowable costs under cost 
reimbursement vocational rehabili-
tation and education contracts or 
agreements.

831.7001–1 Tuition. 

(a) Except as provided in this section, 
when the contractor has a customary 
cost of tuition the charge to the De-
partment of Veterans Affairs may not 
exceed that charged to similarly 
circumstanced nonveteran students; 
provided that where the contractor has 
more than one standard charge for the 
same service, the charge to the Depart-
ment of Veterans Affairs will be the 
lowest price for the entire course, se-
mester, quarter, or term which is of-
fered or published. 

(b) VA will not normally pay tuition 
or incidental fees to institutions or es-
tablishments furnishing apprentice or 
other training on-the-job. VA may pay: 

(1) For such charges customarily 
made by nonprofit workshop or similar 
establishment for providing work ad-
justment training to similarly 
circumstanced nonveterans even 
though an incentive wage is paid the 
trainee as part of the training; or 

(2) For certain training expenses in-
curred by an employer providing on-
the-job training following rehabilita-
tion to the point of employability when 
such additional training is determined 
to be necessary by VA. 

(c) When the total cost of instruction 
is paid from Federal funds or a portion 
of the cost is covered by grants from 
the Federal Government, i.e., Smith-
Hughes or other laws, excluding Fed-
eral Land Grant Funds, such subsidy 
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will be taken into consideration in de-
termining the charge to the Depart-
ment of Veterans Affairs. The term, 
Federal Land Grant Funds, refers to 
those received under the Morrill-Nel-
son Act (Morrill Acts of 1862 and 1890 
and the Nelson amendment of 1907) and 
section 22 of the Bankhead-Jones Act 
of 1935. 

(d) Payments on behalf of a veteran 
who receives a fellowship, scholarship, 
grant-in-aid, assistantship, or similar 
award in complete or partial payment 
of tuition or fees or both will be made 
in accordance with the following: 

(1) The award will reduce, to the ex-
tent of the award, the amount of tui-
tion or fee or both that is payable by 
the Department of Veterans Affairs. 

(2) Awards which are not paid in 
cash, except those which are made spe-
cifically for the purpose of defraying 
the cost of room and board in dor-
mitories which will be disregarded, will 
reduce to the extent of the award the 
charges for which the Department of 
Veterans Affairs is responsible. 

(3) Cash awards may be retained by 
the veterans and will not be deducted 
from charges ordinarily paid by the De-
partment of Veterans Affairs. 

(4) Waivers of tuition and fees pro-
vided under law by States or other 
Government authority will be utilized 
to reduce the charges payable by De-
partment of Veterans Affairs in accord-
ance with such waivers. 

(e) Enrollment fees in an amount suf-
ficient to cover the cost of registration 
may be paid, provided the institution 
or training establishment usually 
makes such a charge, and it does not 
exceed that charge made to other stu-
dents or trainees. 

[49 FR 12615, Mar. 29, 1984, as amended at 54 
FR 40064, Sept. 29, 1989]

831.7001–2 Special services or courses. 

Special services or courses are those 
services requested by the Department 
of Veterans Affairs which are over and 
above those customarily required by 
the institution for similarly 
circumstanced nonveterans and are 
considered by the contracting officer to 
be necessary for the rehabilitation of 
the trainee. The costs of such special 
services or courses will be negotiated 

prior to being requested by the Depart-
ment of Veterans Affairs.

831.7001–3 Books, supplies and equip-
ment required to be personally 
owned. 

(a) Reimbursement for books, sup-
plies, or equipment and referred to as 
supplies, will be made as provided in 
this section. 

(1) Reimbursement will be made for 
those supplies customarily required to 
be owned personally by all students 
taking the same course or courses ex-
cept that reimbursement may be made 
for items which are not specifically re-
quired by the school for pursuit of the 
course, but are determined to be need-
ed by VA because of the demands of the 
course, general possession by other stu-
dents, and the disadvantage imposed on 
the veterans by not having the item. In 
no instance will the supplies be in a 
greater variety, quality, or amount 
than required of nonveteran students. 
In this instance required is in contra-
distinction to requested or desirable to 
have or necessary for a future profes-
sion or job but not required by the in-
stitution of all students in the course. 

(2) When supplies are available in 
several prices, grades, or qualities, re-
imbursement may be made only for 
such quality or grade that will meet 
the requirements. 

(3) Partial payment agreements in 
which the Department of Veterans Af-
fairs shares payment with the veterans 
is not allowable. 

(4) The costs incurred by the institu-
tion in connection with the veteran’s 
thesis such as typing, printing, micro-
filming, or otherwise reproducing the 
required number of copies; research ex-
penses when certified by the veterans 
committee chairman, major professor, 
department head, or appropriate dean 
that such expenses are required in 
order to complete the course requiring 
the preparation of a thesis are consid-
ered as supplies and are authorized for 
reimbursement. 

(5) When the institution operates a 
bookstore or supply store for all stu-
dents the reimbursement for supplies 
issued to trainees will be no greater 
than charges made to nonveteran stu-
dents. 
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(6) Where the institution, training es-
tablishment, or employer arranges for 
issuance of supplies to all students by 
stores or establishments not institu-
tionally owned and to pay such store or 
establishment for supplies issued to 
trainees, reimbursement is allowable 
provided the charges are no greater 
than those paid by nonveterans or to 
the institutions whichever is the less-
er. 

(7) Supplies purchased by the institu-
tion specifically for trainees will be re-
imbursed at the net cost to the institu-
tion. 

(8) Where the institution does not 
provide or arrange for issuance of gen-
erally required books, tools and sup-
plies for students attending the facil-
ity, the institution, in cooperation 
with VA, may designate certain stores 
and establishments to provide gen-
erally required books, tools and sup-
plies for veterans pursuing a vocational 
rehabilitation program. The vendor 
will be reimbursed in the same manner 
as for supplies provided or arranged for 
by the institutions. 

(9) Where it is customary in a survey 
subject to permit each student to ob-
tain the aggregate of books for the sub-
ject on a rental basis (commonly re-
ferred to as a rental set) and the own-
ership or permanent possession by the 
student is not required, reimbursement 
is authorized for the rental charge pro-
vided it does not exceed the charge 
made to nonveteran students. 

(10) Educational and training institu-
tions furnishing supplies to trainees 
which are required to be owned person-
ally or on a rental basis by all students 
pursuing the same or similar course 
may be compensated for such services 
in an amount not exceeding 10 percent 
of the allowable charge for the supplies 
furnished or rented except: 

(i) Where the tuition covers the 
charges for supplies or rentals or a 
stipulated fee is assessed all students, 
handling charges are not allowable. 

(ii) The handling charge is not allow-
able for Government-owned books pro-
cured by the institution from the Li-
brary of Congress. 

(iii) In cases where an item of equip-
ment will exceed $50 in cost, effort will 
be made to secure a lower handling 
charge than for those costing a lesser 

amount. The agreed percent for such 
handling charges will be included in 
the contract or added as an addendum. 

[49 FR 12615, Mar. 29, 1984, as amended at 54 
FR 40064, Sept. 29, 1989]

831.7001–4 Medical services and hos-
pital care. 

(a) VA may pay the customary stu-
dent health fee when payment of the 
fee is required for similarly 
circumstanced nonveterans. If payment 
of the fee is not required for similarly 
circumstanced nonveterans payment, 
payment may be made if it is deter-
mined by the Veterans Health Admin-
istration that such payment is in the 
best interest of the veteran and the 
government. 

(b) Where medical services or hos-
pital care not covered by the cus-
tomary students health fee are avail-
able in the school operated facilities or 
arrangements have been made by the 
institution with doctors and hospitals 
in the immediate area, reimbursement 
by the Veterans Benefits Administra-
tion for such services may be made in 
a contract for such services provided 
that the Director, VA Medical Center, 
determines: 

(1) That such arrangements are nec-
essary to provide timely medical care 
for veterans attending the facility 
under provisions of Chapter 31; and 

(2) The general rates established for 
such services do not exceed the rates 
established by the Under Secretary for 
Health. 

(c) VA may reimburse a rehabilita-
tion facility for incidental medical 
services provided during a veteran’s 
program at the facility. 

[49 FR 12615, Mar. 29, 1984, as amended at 54 
FR 40064, Sept. 29, 1989; 63 FR 69221, Dec. 16, 
1998]

831.7001–5 Secretary’s Decision No. 
557. 

(a) Fees and expenses authorized 
under Secretary’s Decision No. 557 may 
be authorized for payment when the 
educational institution or training es-
tablishment makes such payments on 
behalf of the veteran. 

(b) Payment for fees and expenses not 
made by the educational institution or 
training establishment will be made in 
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accordance with the applicable provi-
sions of parts 812, 813 or 815 of this 
chapter and FAR parts 12, 13, or 15. 

[49 FR 12615, Mar. 29, 1984, as amended at 63 
FR 69221, Dec. 16, 1998]

831.7001–6 Consumable instructional 
supplies. 

(a) Reimbursement for consumable 
instructional supplies which institu-
tions require for the instruction of all 
students, veteran or nonveteran pur-
suing the same or comparable course or 
courses will be made when: 

(1) The supplies are entirely con-
sumed in the fabrication of a required 
project. 

(2) The supplies are not consumed but 
are of such a nature that they cannot 
be salvaged from the end product for 
reuse for further instructions by dis-
assembling or dismantling the end 
product. 

(b) Reimbursement for consumable 
instructional supplies is not allowable 
when: 

(1) The supplies can be salvaged for 
reuse. 

(2) The supplies used in a project 
which has been elected by the student 
as an alternate class project in order to 
produce an end product of greater 
value than that which is normally re-
quired to learn the skills of the occupa-
tion and which will become his prop-
erty upon completion. 

(3) The supplies used in a project 
which has been selected by the institu-
tion to provide the student with a more 
elaborate end product than is required 
to provide adequate instruction as an 
inducement to the veteran to elect a 
particular course of study. 

(4) The salable value of the end prod-
uct is equal to or greater than the cost 
of the supplies used in its fabrication 
or assembly and a reasonable use has 
not been made of such supplies so that 
they are not readily salvaged from the 
end product to be reused for instruc-
tional purposes. 

(5) The end product is of permanent 
value and retained by the institution. 

(6) A third party provides the articles 
or equipment for repair or improve-
ment and for which he or she would 
otherwise pay a commercial price. 

(7) The number of projects resulting 
in end products in excess of the num-

bers normally required to teach the 
recognized job operations and processes 
of the occupation stipulated in the ap-
proved course of study. 

(8) The cost of supplies are included 
in the charge for tuition or as a fee des-
ignated for such purpose. 

[49 FR 12615, Mar. 29, 1984, as amended at 54 
FR 40064, Sept. 29, 1989]

831.7001–7 Reimbursement for other 
supplies and services. 

Reimbursement shall be made for 
other services and assistance which 
may be authorized under provisions of 
applicable Chapter 31 regulations in-
cluding but not limited to employment 
and self-employment, initial and ex-
tended evaluation, and independent liv-
ing services. 

[49 FR 12615, Mar. 29, 1984, as amended at 54 
FR 40064, Sept. 29, 1989]

PART 832—CONTRACT FINANCING

Subpart 832.1—Non-Commercial Item 
Purchase Financing

832.111 Contract clauses for non-commercial 
purchases.

Subpart 832.4—Advance Payments

Sec.
832.402 General. 
832.404 Exclusions.

Subpart 832.5—Progress Payments Based 
on Costs

832.502 Preaward matters. 
832.502–2 Contract finance office clearance.

Subpart 832.8—Assignment of Claims

832.805 Procedure. 
832.805–70 Distribution/notification of as-

signment of claims.

AUTHORITY: 38 U.S.C. 501 and 40 U.S.C. 
486(c).

SOURCE: 49 FR 12616, Mar. 29, 1984, unless 
otherwise noted.

Subpart 832.1—Non-Commercial 
Item Purchase Financing

832.111 Contract clauses for non-com-
mercial purchases. 

(a) In solicitations and contracts for 
construction that include the FAR 
clause at 52.232–5, Payments Under 
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Fixed-Price Construction Contracts, 
but that do not contain a section enti-
tled ‘‘Network Analysis System 
(NAS),’’ the contracting officer shall 
insert the clause at 852.236–82, Pay-
ments under fixed-price construction 
contracts (without NAS). When the so-
licitations or contracts include guar-
antee period services, the contracting 
officer shall use the clause with its Al-
ternate I. 

(b) In solicitations and contracts for 
construction that include the FAR 
clause at 52.232–5, Payments Under 
Fixed-Price Construction Contracts, 
and that also contain a section entitled 
‘‘Network Analysis System (NAS),’’ 
the contracting officer shall insert the 
clause at 852.236–83, Payments under 
fixed-price construction contracts 
(including NAS). When the solicita-
tions or contracts include guarantee 
period services, the contracting officer 
shall use the clause with its Alternate 
I. 

[67 FR 49258, July 30, 2002]

Subpart 832.4—Advance 
Payments

832.402 General. 
The determination required by FAR 

32.402(c)(1)(iii) will be made by the Dep-
uty Assistant Secretary for Acquisi-
tion and Materiel Management. Prior 
to award, contracting officers will sub-
mit, through channels, the information 
required by FAR 32.409–1 for such deter-
minations.

832.404 Exclusions. 
(a) Under the provisions of 31 U.S.C. 

3324(d)(2), as amended, advance pay-
ment is authorized for subscriptions or 
other charges for newspapers, maga-
zines, periodicals and other publica-
tions for official use of any office under 
the Government from appropriations 
available therefore, notwithstanding 
the provisions of 31 U.S.C. 3324(a). The 
term ‘‘other publications’’ includes any 
publication printed, microfilmed, 
photocopied or magnetically or other-
wise recorded for auditory or visual 
usage. 

(b) Under the provisions of 31 U.S.C. 
1535, advance payment may be made for 
services and supplies obtained from an-

other Government agency. This in-
cludes items such as coupons from the 
Government Printing Office and Oper-
ator Permits, Civilian Defense Radio 
System, and from the Federal Commu-
nications Commission. 

(c) Under the provisions of 5 U.S.C. 
4109, advance payment may be made for 
all or any part of the necessary ex-
penses for training Government em-
ployees in Government or non-Govern-
ment facilities. This includes the pur-
chase or rental of books, materials and 
supplies or services directly related to 
the training of a Government em-
ployee.

Subpart 832.5—Progress Payments 
Based on Costs

832.502 Preaward matters.

832.502–2 Contract finance office 
clearance. 

Prior approval of actions listed in 
FAR 32.502–2 will be obtained from the 
Deputy Assistant Secretary for Acqui-
sition and Materiel Management (95). 
Requests for approval shall be accom-
panied by full justification together 
with the recommendations of the con-
tracting officer. 

[49 FR 12616, Mar. 29, 1984, as amended at 63 
FR 69221, Dec. 16, 1998]

Subpart 832.8—Assignment of 
Claims

832.805 Procedure.

832.805–70 Distribution/notification of 
assignment of claims. 

(a) The Contracting officer will file 
the retained copy of the notice of as-
signment and the certified copy of the 
original instrument of assignment with 
the General Accounting Office copy of 
the contract. 

(b) Contracting officers will notify 
field facilities of any recognized assign-
ment of payments under contracts exe-
cuted in Central Office or by the VA 
National Acquisition Center divisions 
in all cases where payment for articles 
and services under such contracts are 
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certified and approved for payment in 
the field. 

[49 FR 12616, Mar. 29, 1984, as amended at 54 
FR 40065, Sept. 29, 1989; 63 FR 69221, Dec. 16, 
1998]

PART 833—PROTESTS, DISPUTES, 
APPEALS

Subpart 833.1—Protests

Sec.
833.102 General. 
833.103 Protests to the Department. 
833.104 Protests to GAO. 
833.106 Solicitation provision.

Subpart 833.2—Disputes and Appeals

833.209 Suspected fraudulent claims. 
833.211 Contracting officer’s decision. 
833.212 Contracting officer’s duties upon ap-

peal. 
833.214 Alternative dispute resolution 

(ADR).

AUTHORITY: 38 U.S.C. 501 and 40 U.S.C. 
486(c).

Subpart 833.1—Protests
833.102 General. 

Solicitations shall instruct inter-
ested parties (see FAR provision 52.233–
2) to deliver a copy of any protest filed 
with the General Accounting Office 
(GAO) to the contracting officer and 
the appropriate Central Office activity 
as follows: 

(a) For contracts to be awarded by 
the Office of Facilities Management: 
Chief Facilities Management Officer, 
Office of Facilities Management, De-
partment of Veterans Affairs, 810 
Vermont Avenue, NW., Washington, DC 
20420. 

(b) For all other contracts: Deputy 
Assistant Secretary for Acquisition 
and Materiel Management, Acquisition 
Administration Team, Department of 
Veterans Affairs, 810 Vermont Avenue 
NW., Washington, DC 20420. 

[51 FR 23070, June 25, 1986, as amended at 52 
FR 28559, July 31, 1987; 54 FR 40065, Sept. 29, 
1989; 58 FR 48974, Sept. 21, 1993; 61 FR 11586, 
Mar. 21, 1996; 63 FR 15318, Mar. 31, 1998]

833.103 Protests to the Department. 
(a) Filing of protests. (1) An interested 

party may protest to the contracting 
officer or, as an alternative, may re-

quest an independent review by filing a 
protest with the Deputy Assistant Sec-
retary for Acquisition and Materiel 
Management, Acquisition Administra-
tion Team, or, for solicitations issued 
by the Office of Facilities Manage-
ment, the Chief Facilities Management 
Officer, Office of Facilities Manage-
ment. A protest filed with the Deputy 
Assistant Secretary for Acquisition 
and Materiel Management or the Chief 
Facilities Management Officer will not 
be considered if the interested party 
has a protest on the same or similar 
issues pending with the contracting of-
ficer. 

(2) Protests must be in writing and 
addressed as follows: 

(i) Contracting officer protests—ad-
dress where offer/bid is to be sub-
mitted; 

(ii) Deputy Assistant Secretary for 
Acquisition and Materiel Management, 
Acquisition Administration Team, De-
partment of Veterans Affairs, 810 
Vermont Avenue, NW., Washington, DC 
20420; or 

(iii) Chief Facilities Management Of-
ficer, Office of Facilities Management, 
Department of Veterans Affairs, 810 
Vermont Avenue, NW., Washington, DC 
20420. 

(3) Protests regarding certain issues 
may be dismissed by VA without con-
sideration of the merits or forwarded 
to another agency for appropriate ac-
tion. Among these protests are the fol-
lowing: 

(i) Contract administration. The ad-
ministration of an existing contract is 
within the discretion of the con-
tracting agency. Disputes between a 
contractor and the Department are re-
solved pursuant to the disputes clause 
of the contract and the Contract Dis-
putes Act of 1978. 41 U.S.C. 601–613. 

(ii) Small business size standards and 
standard industrial classification. Chal-
lenges of established size standards or 
the size status of particular firms, and 
challenges of the selected standard in-
dustrial classification are for review 
solely by the Small Business Adminis-
tration. 15 U.S.C. 637(b)(6); 13 CFR 
121.3–6 (1984). 

(iii) Small business certificate of com-
petency program. Any referral made to 
the Small Business Administration 
pursuant to section 8(b)(7) of the Small 
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Business Act, or any issuance of a cer-
tificate of competency or refusal to 
issue a certificate under such section is 
not reviewed in accordance with bid 
protest procedures absent a showing of 
possible fraud or bad faith on the part 
of Government officials. 

(iv) Protests under section 8(a) of the 
Small Business Act. Since contracts are 
let under section 8(a) of the Small 
Business Act to the Small Business Ad-
ministration at the contracting offi-
cer’s discretion and on such terms as 
agreed upon by the procuring agency 
and the Small Business Administra-
tion, the decision to place or not to 
place a procurement under the 8(a) sub-
contract are not subject to review ab-
sent a showing of possible fraud or bad 
faith on the part of Government offi-
cials or that regulations may have 
been violated. 15 U.S.C. 637(a). 

(v) Affirmative determination of respon-
sibility by the Contracting Officer. Be-
cause a determination that a bidder or 
offeror is capable of performing a con-
tract is based in large measure on sub-
jective judgments which generally are 
not readily susceptible to reasoned re-
view, an affirmative determination of 
responsibility will not be reviewed, ab-
sent a showing that such determina-
tion was made fraudulently or in bad 
faith or that definitive responsibility 
criteria in the solicitation were not 
met. 

(vi) Walsh-Healey Public Contract Act. 
Challenges of the legal status of a firm 
as a regular dealer or manufacturer 
within the meaning of the Walsh-
Healey Act is for determination solely 
by the procuring agency, the Small 
Business administration (if a small 
business is involved) and the Secretary 
of Labor. 41 U.S.C. 35–45. 

(vii) Subcontractor protests. The con-
tracting agency will not consider sub-
contractor protests except where the 
subcontract is by or for the Govern-
ment. 

(viii) Judicial proceedings. The con-
tracting agency will not consider pro-
tests where the matter involved is the 
subject of litigation before a court of 
competent jurisdiction. 

(b) Where appropriate, alternative 
dispute resolution (ADR) procedures 
may be used to resolve protests at any 
stage in the protest process. The De-

partment of Veterans Affairs Board of 
Contract Appeals (VABCA) is an inde-
pendent and neutral entity within the 
Department of Veterans Affairs and is 
available to serve as the third-party 
neutral (Neutral) for bid protests. If 
ADR is used, the Department of Vet-
erans Affairs will not furnish any docu-
mentation in an ADR proceeding be-
yond what is allowed by the Federal 
Acquisition Regulation. 

(c) Action upon receipt of protest. For 
protests filed with the contracting offi-
cer, the head of the contracting activ-
ity (HCA) shall be the approving offi-
cial for the determinations identified 
in FAR 33.103(f)(1) and (f)(3). If the HCA 
is also the contracting officer, the ap-
proving official shall be the Deputy As-
sistant Secretary for Acquisition and 
Materiel Management. For protests 
filed with the Deputy Assistant Sec-
retary for Acquisition and Materiel 
Management, Acquisition Administra-
tion Team, or the Chief Facilities Man-
agement Officer, Office of Facilities 
Management, those individuals shall be 
the approving officials for the deter-
minations identified in FAR 33.103(f)(1) 
and (f)(3). 

(d) Requests for GAO advance decisions. 
When a written protest has been filed 
with the contracting officer and the 
contracting officer considers it desir-
able to do so, the contracting officer 
may request an advance decision from 
the Comptroller General. The submis-
sion to the Comptroller General will be 
sent through the Deputy Assistant Sec-
retary for Acquisition and Materiel 
Management, Acquisition Administra-
tion Team or the Chief Facilities Man-
agement Officer, Office of Facilities 
Management, as appropriate, and will 
include the material indicated in FAR 
33.104(a)(2). The contracting officer 
shall notify the protesting individual 
or firm promptly in writing of the deci-
sion of the Comptroller General. 

(e) Protest after award. When a writ-
ten protest is filed with the con-
tracting officer after contract award: 

(1) If FAR 33.103(f)(3) requires suspen-
sion of contract performance, the con-
tracting officer shall seek to obtain a 
mutual agreement with the contractor 
to suspend performance on a no-cost 
basis and, if successful, shall document 
the suspension with a supplemental 
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agreement. If unsuccessful, the con-
tracting officer shall issue a stop-work 
order in accordance with contract 
clause FAR 52.233–3, Protest After 
Award. 

(2) If suspension of contract perform-
ance is not required by FAR 33.103(f)(3) 
and if the contracting officer deter-
mines that the award was proper, the 
contracting officer shall furnish the 
protester a written explanation of the 
basis for the award which is responsive 
to the allegations of the protest. The 
contracting officer shall advise the 
protester that the protester may ap-
peal the determination to the Deputy 
Assistant Secretary for Acquisition 
and Materiel Management, Acquisition 
Administration Team, or the Chief Fa-
cilities Management Officer, Office of 
Facilities Management, in the case of a 
contract awarded by the Office of Fa-
cilities Management, or the Comp-
troller General, as specified in internal 
Department guidance. 

(3) If suspension of contract perform-
ance is not required by FAR 33.103(f)(3) 
but the contracting officer determines 
that the award is questionable, the 
contracting officer may consult with 
the Office of the General Counsel (025) 
and shall advise the contractor of the 
protest and invite the contractor to 
submit comments and relevant infor-
mation. The contracting officer shall 
submit the case promptly to the Dep-
uty Assistant Secretary for Acquisi-
tion and Materiel Management, Acqui-
sition Administration Team, or the 
Chief Facilities Management Officer, 
Office of Facilities Management, in the 
case of a contract awarded by the Of-
fice of Facilities Management, who 
may consult with the Office of the Gen-
eral Counsel (025) and who shall either 
advise the contracting officer of the 
appropriate action to take, or submit 
the case to the Comptroller General for 
a decision. The contracting officer 
shall provide interested parties with a 
copy of the final decision. 

(f) Agency appellate review of con-
tracting officer’s protest decision. An in-
terested party may request an inde-
pendent review of a contracting offi-
cer’s protest decision by filing an ap-
peal with the Deputy Assistant Sec-
retary for Acquisition and Materiel 
Management or, for solicitations issued 

by the Office of Facilities Manage-
ment, with the Chief Facilities Man-
agement Officer, Office of Facilities 
Management. To be considered timely, 
the appeal must be received by the 
Deputy Assistant Secretary for Acqui-
sition and Materiel Management or, for 
solicitations issued by the Office of Fa-
cilities Management, by the Chief Fa-
cilities Management Officer, Office of 
Facilities Management, within 10 cal-
endar days of the date the interested 
party knew, or should have known, 
whichever is earlier, of the basis for 
the appeal. Appeals shall be addressed 
as provided in paragraphs (a)(2)(ii) or 
(iii) of this section. Appeals shall not 
extend GAO’s timeliness requirements 
for appeals to GAO. By filing an appeal 
as provided herein, an interested party 
may waive its rights to further appeal 
to the Comptroller General at a later 
date. Agency responses to appeals sub-
mitted to the agency shall be reviewed 
and concurred in by the Office of the 
General Counsel (025). 

[51 FR 23070, June 25, 1986, as amended at 52 
FR 28560, July 31, 1987; 52 FR 49017, Dec. 29, 
1987; 54 FR 40065, Sept. 29, 1989; 58 FR 48974, 
Sept. 21, 1993; 61 FR 11586, Mar. 21, 1996; 61 FR 
20492, May 7, 1996; 63 FR 15318, 15319, Mar. 31, 
1998]

833.104 Protests to GAO. 

(a) General. (1) When a protest before 
or after award has been lodged with the 
General Accounting Office (GAO), the 
contracting officer will prepare a re-
port to be forwarded to the Deputy As-
sistant Secretary for Acquisition and 
Materiel Management, Acquisition Re-
sources Service, or the Chief Facilities 
Management Officer, Office of Facili-
ties Management, as appropriate, with-
in 5 workdays after receipt of verbal 
notice of the protest or receipt of a 
copy of the protest, whichever occurs 
first, for preparation of the Depart-
ment report. The report should include 
a copy of the documentation indicated 
in FAR 33.104(a)(3)(ii). 

(2) Contracting officers are respon-
sible for the notification procedures 
outlined in FAR 33.104(a)(2). 

(b) Protests before award. When the 
Department has received notice from 
the GAO of a preaward protest filed di-
rectly with GAO, award shall not be 
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made until the matter is resolved, un-
less the Deputy Assistant Secretary for 
Acquisition and Materiel Management, 
Acquisition Resources Service, or the 
Chief Facilities Management Officer, 
Office of Facilities Management, as ap-
propriate, approves the head of con-
tracting activity findings required by 
FAR 33.104(b)(1) and GAO has been no-
tified pursuant to FAR 33.104(b)(2). 

(c) Protests after award. Protests after 
award shall be handled in a manner 
consistent with procedures identified 
for protests before award. Although 
persons involved or affected by the fil-
ing of a protest may be limited, at 
least the contractor shall be furnished 
the notice of the protest and its basis 
by the contracting officer. When VA re-
ceives from GAO, within ten calendar 
days after award, a notice of protest 
filed directly with GAO, and it is deter-
mined by the head of the contracting 
activity pursuant to FAR 33.104(c)(2) 
that contract performance should be 
authorized, the written findings will 
first be approved by the Deputy Assist-
ant Secretary for Acquisition and Ma-
teriel Management, Acquisition Re-
sources Service (or the Chief Facilities 
Management Officer, Office of Facili-
ties Management, as appropriate), and 
the GAO must be notified as required 
by FAR 33.104(c)(3). 

[51 FR 23070, June 25, 1986, as amended at 52 
FR 28560, July 31, 1987; 54 FR 40065, Sept. 29, 
1989; 58 FR 48974, Sept. 21, 1993; 61 FR 11586, 
Mar. 21, 1996; 64 FR 69221, Dec. 16, 1998]

833.106 Solicitation provision. 

(a) The contracting officer shall in-
sert the provision at 852.233–70, Protest 
Content, in each solicitation where the 
total value of all contract awards 
under the solicitation is expected to 
exceed the simplified acquisition 
threshold. 

(b) The contracting officer shall in-
sert the provision at 852.233–71, Alter-
nate Protest Procedure, in each solici-
tation where the total value of all con-
tract awards under the solicitation is 
expected to exceed the simplified ac-
quisition threshold. 

[63 FR 15319, Mar. 31, 1998]

Subpart 833.2—Disputes and 
Appeals

833.209 Suspected fraudulent claims. 

Matters relating to suspected fraudu-
lent claims will be referred to the As-
sistant Inspector General, Office of In-
vestigations (51) for investigation and 
referral to the Department of Justice. 
No collection, recovery or other settle-
ment action will be initiated while the 
matter is in the hands of the Depart-
ment of Justice without first obtaining 
the concurrence of the U.S. Attorney 
concerned, through the Inspector Gen-
eral. 

[51 FR 23070, June 25, 1986]

833.211 Contracting officer’s decision. 

(a) When a dispute cannot be settled 
by agreement and a final decision 
under the Disputes clause of the con-
tract is necessary, the contracting offi-
cer shall furnish the contractor his/her 
final decision in the matter. 

(b) The decision must be identified as 
a final decision, be in writing, and in-
clude a statement of facts in sufficient 
detail to enable the contractor to fully 
understand the decision and the basis 
on which it was made. It will normally 
be in the form of a statement of the 
claim or other description of the dis-
pute with necessary references to the 
pertinent contract provisions. It will 
set forth those facts relevant to the 
dispute, with which the contractor and 
the contracting officer are in agree-
ment, and as clearly as possible, the 
area of disagreement. 

(c) Except as provided in paragraph 
(d) of this section, the decision shall, in 
addition to the material required by 
FAR 33.211(a)(4), contain the following:

The Department of Veterans Affairs Board 
of Contract Appeals (VABCA) is the author-
ized representative of the Secretary for hear-
ing and determining such disputes. The rules 
of the VABCA are published in section 1.783, 
of Title 38, Code of Federal Regulations. The 
address of the Board is 810 Vermont Avenue, 
NW., Washington, DC 20420.

[51 FR 23070, June 25, 1986, as amended at 52 
FR 28561, July 31, 1987; 54 FR 40065, Sept. 29, 
1989; 61 FR 20492, May 7, 1996]
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833.212 Contracting officer’s duties 
upon appeal. 

(a) When a notice of appeal in any 
form has been received by the con-
tracting officer, that officer will en-
dorse thereon the date of mailing (or 
date of receipt, if otherwise conveyed) 
and within 10 days, will forward said 
original notice of appeal and a copy of 
the contracting officer’s final decision 
letter to the Department of Veterans 
Affairs Board of Contract Appeals 
(VABCA). Copies of the notice of appeal 
and the final decision letter will be 
transmitted concurrently to the Dep-
uty Assistant Secretary for Acquisi-
tion and Materiel Management, Acqui-
sition Resources Service and the As-
sistant General Counsel (025). (In cases 
of construction contracts administered 
by the Office of Facilities Manage-
ment, copies of appeal and final deci-
sion letter need not be transmitted to 
the Deputy Assistant Secretary for Ac-
quisition and Materiel Management, 
Acquisition Resources Service.) 

(b) Within 20 days of receipt of an ap-
peal, or advice that an appeal has been 
filed, the contracting officer will as-
semble and transmit to the VABCA, 
through the Office of General Counsel 
(025), an appeal file consisting of all 
documents pertinent to the appeal, in-
cluding: 

(1) The decision and findings of fact 
from which the appeal is taken; 

(2) The contract, including specifica-
tions and pertinent amendments, plans 
and drawings; 

(3) All correspondence between the 
parties pertinent to the appeal, includ-
ing the letter or letters of claim in re-
sponse to which the decision was 
issued; 

(4) Transcripts of any testimony 
taken during the course of proceedings 
and affidavits or statements of any 
witnesses on the matter in dispute 
made prior to the filing of the notice of 
appeal with the VABCA; and 

(5) Any additional information con-
sidered pertinent. 

[51 FR 23070, June 25, 1986; 51 FR 44179, Dec. 
8, 1986; 61 FR 11586, Mar. 21, 1996; 64 FR 69221, 
Dec. 16, 1998]

833.214 Alternative dispute resolution 
(ADR). 

(a) Contracting officers and contrac-
tors are encouraged to use alternative 
dispute resolution (ADR) procedures to 
resolve contract disputes before they 
become appealable disputes by using 
the Department of Veterans Affairs’ 
ADR Program. 

(b) Under the Department’s ADR Pro-
gram, the Department of Veterans Af-
fairs Board of Contract Appeals 
(VABCA or Board) Chair, who is the 
Department’s Dispute Resolution Spe-
cialist, will appoint a Board member or 
hearing examiner (at no cost to either 
party) to serve as a Neutral to aid in 
resolving matters before they become 
appealable disputes. The administra-
tive judges and hearing examiners are 
trained Neutrals and are available to 
assist in ADR proceedings. 

(c) Under the ADR Program, the par-
ties are able to select the ADR process 
they believe will help resolve the mat-
ter. Everything discussed during the 
ADR meeting is confidential. In the 
event a Board member serves as a Neu-
tral in a matter that is not resolved 
using ADR, that Board member shall 
keep all discussions confidential and 
shall have no further input or contact 
with the parties or other Board mem-
bers in subsequent Board activities 
(ref. the Administrative Dispute Reso-
lution Act, 5 U.S.C. 571–583; and, Fed-
eral Acquisition Regulation, Subpart 
33.2). 

(d) The Department of Veterans Af-
fairs and contractors are also encour-
aged to use ADR in disputes appealed 
to the VABCA. 

[63 FR 15319, Mar. 31, 1998]
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