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SUBCHAPTER D—SOCIOECONOMIC PROGRAMS

PART 919—SMALL BUSINESS 
PROGRAMS

Subpart 919.2—Policies

Sec.
919.201 General policy.

Subpart 919.5—Set-Asides for Small 
Business

919.501 General. 
919.502–2 Total set-asides. 
919.503 Setting aside a class of acquisitions.

Subpart 919.6—Certificates of Com-
petency and Determinations of Eligi-
bility

919.602–1 Referral.

Subpart 919.7—Subcontracting With Small 
Business, Small Disadvantaged Busi-
ness, and Women-Owned Small Busi-
ness Concerns

919.705–6 Postaward responsibilities of the 
contracting officer.

Subpart 919.8—Contracting With the Small 
Business Administration (The 8(a) Program)

919.805–2 Procedures.

Subpart 919.70—The Department of Energy 
Mentor-Protege Program

919.7001 Scope of subpart. 
919.7002 Definitions. 
919.7003 General policy. 
919.7004 General prohibitions. 
919.7005 Eligibility to be a Mentor. 
919.7006 Incentives for DOE contractor par-

ticipation. 
919.7007 Eligibility to be a Protege. 
919.7008 Selection of Proteges. 
919.7009 Process for participation in the pro-

gram. 
919.7010 Contents of Mentor-Protege Agree-

ment. 
919.7011 Developmental assistance. 
919.7012 Review and approval process of 

agreement by OSDBU. 
919.7013 Reports. 
919.7014 Solicitation provision.

AUTHORITY: 40 U.S.C. 486 (c); 42 U.S.C. 7101, 
et seq.; 42 U.S.C. 2201; 50 U.S.C. 2401, et seq.

SOURCE: 49 FR 11997, Mar. 28, 1984, unless 
otherwise noted.

Subpart 919.2—Policies

919.201 General policy. 

(c) The Director, Office of Small and 
Disadvantaged Business Utilization, 
Headquarters, is responsible for the ad-
ministration of the DOE small, small 
disadvantaged, and women-owned 
small business programs. The Execu-
tive Director, Federal Energy Regu-
latory Commission, is responsible for 
the administration of the Commis-
sion’s small, small disadvantaged, and 
women-owned small business programs. 
This includes responsibility for devel-
oping, implementing, executing, and 
managing these programs, providing 
advice on these programs, and rep-
resenting DOE before other Govern-
ment agencies on matters primarily af-
fecting small, small disadvantaged, and 
women-owned small businesses. The 
Heads of Contracting Activities (HCAs) 
shall appoint a small business spe-
cialist. 

[50 FR 12185, Mar. 27, 1985, as amended at 59 
FR 9106, Feb. 25, 1994; 61 FR 21976, May 13, 
1996]

Subpart 919.5—Set-Asides for 
Small Business

919.501 General. 

(c) The Department has established 
an internal comprehensive review and 
screening process for acquisitions ex-
ceeding the simplified acquisition 
threshold. The review is intended to 
enhance the prospect of participation 
by small business, small disadvantaged 
business, and women-owned small busi-
ness concerns. 

(g) The policy prescribed by FAR 
19.501(g), which requires that a product 
or service acquired by a successful 
small business set-aside shall continue 
to be acquired on a set-aside basis, is 
applicable to DOE on a contracting ac-
tivity-wide basis. The small and dis-
advantaged business specialist at a 
contracting activity shall maintain a 
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list of such small business set-aside 
awards. 

[52 FR 38425, Oct. 16, 1987, as amended at 59 
FR 9106, Feb. 25, 1994; 61 FR 21977, May 13, 
1996]

919.502–2 Total set-asides. 

In considering set-asides in the area 
of architect engineer contracts, con-
tracting personnel must first consider 
the special procedures required by the 
Brooks Act, Pub. L. 92–582 pertaining 
to this type acquisition.

919.503 Setting aside a class of acqui-
sitions. 

By agreement with SBA, the DOE has 
established a class set-aside for con-
struction acquisitions not exceeding $3 
million, including new construction 
and repair and alteration of structures. 
Lists of other class set-asides shall be 
maintained by all DOE contracting of-
fices. These lists shall be updated at 
least annually.

Subpart 919.6—Certificates of 
Competency and Determina-
tions of Eligibility

919.602–1 Referral. 

(a)(2) The contracting officer shall 
coordinate with the small business spe-
cialist and the SBA procurement cen-
ter representative prior to referring a 
determination of nonresponsibility of a 
small business to the SBA Area Office. 

[52 FR 38425, Oct. 16, 1987, as amended at 61 
FR 21977, May 13, 1996; 63 FR 56860, Oct. 23, 
1998]

Subpart 919.7—Subcontracting 
With Small Business, Small Dis-
advantaged Business, and 
Women-Owned Small Busi-
ness Concerns

919.705–6 Postaward responsibilities 
of the contracting officer. 

A copy of the notification to the SBA 
of awards of contracts, amendments or 
modifications that contain subcon-
tracting plans, as required by FAR 
19.705–6(a), shall be provided to the Of-

fice of Small and Disadvantaged Busi-
ness Utilization. 

[49 FR 11997, Mar. 28, 1984, as amended at 59 
FR 9106, Feb. 25, 1994]

Subpart 919.8—Contracting With 
the Small Business Administra-
tion (The 8(a) Program)

919.805–2 Procedures. 

Acquisitions involving section 8(a) 
competition must comply with source 
selection procedures set forth in the 
FAR in accordance with 13 CFR 
124.311(e)(1). 

[63 FR 56860, Oct. 23, 1998]

Subpart 919.70—The Department 
of Energy Mentor-Protege Pro-
gram

SOURCE: 65 FR 21369, Apr. 21, 2000, unless 
otherwise noted.

919.7001 Scope of subpart. 

The Department of Energy (DOE) 
Mentor-Protege Program is designed to 
encourage DOE prime contractors to 
assist small disadvantaged firms cer-
tified by the Small Business Adminis-
tration (SBA) under Section 8(a) of the 
Small Business Act (8(a)), other small 
disadvantaged businesses, women-
owned small businesses, Historically 
Black Colleges and Universities, and 
other minority institutions of higher 
learning, and small business concerns 
owned and controlled by service dis-
abled veterans in enhancing their capa-
bilities to perform contracts and sub-
contracts for DOE and other Federal 
agencies. The program seeks to foster 
long-term business relationships be-
tween these small business entities and 
DOE prime contractors, and to increase 
the overall number of these small busi-
ness entities that receive DOE contract 
and subcontract awards.

919.7002 Definitions. 

Historically Black Colleges and Univer-
sities (HBCUs) means an institution de-
termined by the Secretary of Edu-
cation to meet the requirements of 34 
CFR 608.2. 
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Other minority institutions of higher 
learning means an institution deter-
mined by the Secretary of Education to 
meet the requirements of 20 U.S.C. 
1067k. 

Small business concern owned and con-
trolled by service-disabled veterans means 
a small business concern as defined in 
Public Law 106–50, Veterans Entrepre-
neurship and Small Business Develop-
ment Act of 1999. 

Small disadvantaged business means a 
small business concern owned and con-
trolled by socially and economically 
disadvantaged individuals that meets 
the requirements of 13 CFR part 124, 
subpart B. 

Women-owned small business means a 
small business concern that meets the 
requirements of 15 U.S.C. 637(d)(3)(D).

919.7003 General policy. 

(a) DOE contractors eligible under 48 
CFR 919.7005 may enter into agree-
ments with businesses certified by the 
SBA in the 8(a) Program, other small 
disadvantaged businesses, women-
owned small businesses, HBCUs, other 
minority institutions of higher learn-
ing, and small business concerns owned 
and controlled by service disabled vet-
erans to provide those firms appro-
priate developmental assistance to en-
hance the capabilities of Proteges. 

(b) Costs incurred by a Mentor to 
provide developmental assistance, as 
described in 919.7011, are allowable only 
to the extent that they are incurred in 
performance of a contract identified in 
the Mentor-Protege Agreement and are 
otherwise allowable in accordance with 
the cost principles applicable to that 
contract. 

(c) Headquarters Office of Small and 
Disadvantaged Business Utilization 
(OSDBU) is the DOE Program Manager 
for the Mentor-Protege Program.

919.7004 General prohibitions. 

DOE will not reimburse the costs of a 
Mentor in providing any form of devel-
opmental assistance to a Protege ex-
cept as provided in 919.7003(b).

919.7005 Eligibility to be a Mentor. 

To be eligible for recognition by DOE 
as a Mentor, an entity must be per-
forming at least one contract for DOE.

919.7006 Incentives for DOE con-
tractor participation. 

(a) Under cost-plus-award fee con-
tracts, approved Mentor firms may 
earn award fees associated with their 
performance as a Mentor. The award 
fee plan may include provision for the 
evaluation of the contractor’s utiliza-
tion of 8(a) firms, other small disadvan-
taged businesses, women-owned small 
businesses, HBCUs, other minority in-
stitutions of higher learning and small 
business concerns owned and controlled 
by service disabled veterans. DOE may 
evaluate the Mentor’s performance in 
the DOE Mentor-Protege Program 
under any Mentor-Protege Agree-
ment(s) as a separate element of the 
award fee plan. 

(b) Mentors shall receive credit for 
subcontracts awarded pursuant to their 
Mentor-Protege Agreements toward 
subcontracting goals contained in their 
subcontracting plan.

919.7007 Eligibility to be a Protege. 

(a) To be eligible for selection as a 
Protege, a firm must: 

(1) Be a small business certified 
under Section 8(a) of the Small Busi-
ness Act by SBA, other small disadvan-
taged business, a women-owned small 
business, HBCU, or any other minority 
institution of higher learning, or a 
small business concern owned and con-
trolled by service disabled veterans; 

(2) Be eligible for receipt of govern-
ment contracts; 

(3) Have been in business for at least 
two (2) years prior to application for 
enrollment into the Mentor-Protege 
Program; and 

(4) Be able to certify as a small busi-
ness according to the Standard Indus-
trial Code for the services or supplies 
to be provided by the Protege under its 
subcontract with the Mentor. 

(b) A prospective Mentor may rely in 
good faith on written representations 
by a prospective Protege that the Pro-
tege meets the requirements in para-
graph (a) of this section.

919.7008 Selection of Proteges. 
(a) A Mentor firm is solely respon-

sible for selecting one or more Protege 
entities from firms eligible under 48 
CFR 919.7007. 
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(b) A Mentor may have more than 
one Protege; however, a Protege may 
have only one Mentor. 

(c) The selection of Protege firms by 
Mentor firms may not be protested, ex-
cept as provided in paragraph (d) of 
this section. 

(d) Only protests regarding the small 
business size status of a firm to be a 
Protege will be considered and shall be 
submitted to the DOE Office of Small 
and Disadvantaged Business Utiliza-
tion for resolution. If that office is un-
able to resolve a protest, it will refer 
the matter to the Small Business Ad-
ministration for resolution in accord-
ance with 13 CFR part 121.

919.7009 Process for participation in 
the program. 

A prospective Mentor must submit 
the following to the DOE Mentor-Pro-
tege Program Manager. 

(a) A statement that it is eligible, as 
of the date of application, for the 
award of Federal contracts; 

(b) A statement that it is currently 
performing at least one contract for 
DOE; 

(c) The DOE contract number, type of 
contract, period of performance 
(including options), title of technical 
program effort, name of DOE technical 
program manager (including contact 
information) and the DOE contracting 
activity; and 

(d) An original and two copies of the 
Mentor-Protege Agreement signed by 
the chief executive officer or designee 
of the Mentor firm and the chief execu-
tive officer of the Protege firm.

919.7010 Contents of Mentor-Protege 
Agreement. 

The proposed Mentor-Protege Agree-
ment must contain: 

(a) Names, addresses and telephone 
numbers of Mentor and Protege firms 
and a point of contact within each firm 
who will oversee the Agreement; 

(b) Requirements for the Mentor firm 
or the Protege firm to notify the other 
entity, DOE Headquarters OSDBU, and 
the contracting officer in writing at 
least 30 days in advance of the Mentor 
firm’s or the Protege firm’s intent to 
voluntarily terminate or withdraw 
from the Mentor-Protege Agreement 
(such termination would not terminate 

any existing subcontract between the 
Mentor and the Protege); 

(c) A description of the form of devel-
opmental assistance program that will 
be provided by the Mentor to the Pro-
tege firm, including a description of 
any subcontract work, and a schedule 
for providing the assistance and the 
criteria for evaluation of the Protege’s 
developmental success (48 CFR 
919.7011); 

(d) A listing of the number and types 
and estimated amount of subcontracts 
to be awarded to the Protege firm; 

(e) Term of the Agreement; 
(f) Procedures to be invoked should 

DOE terminate its recognition of the 
Agreement for good cause (such termi-
nation of DOE recognition would not 
constitute a termination of the sub-
contract between the Mentor and the 
Protege); 

(g) Provision for the Mentor firm to 
submit to the DOE Mentor-Protege 
Program Manager a ‘‘lessons learned’’ 
evaluation developed by the Mentor at 
the conclusion of the Mentor-Protege 
Agreement; 

(h) Provision for the submission by 
the Protege firm of a ‘‘lessons learned’’ 
evaluation to the DOE Mentor-Protege 
Program Manager at the conclusion of 
the Mentor-Protege Agreement; 

(i) Description of how the develop-
ment assistance will potentially in-
crease subcontracting opportunities for 
the Protege firm; 

(j) Provision for the Mentor firm to 
brief the DOE Mentor-Protege Program 
Manager, the technical program man-
ager(s), and the contracting officer at 
the conclusion of each year in the Men-
tor-Protege Program regarding pro-
gram accomplishments as pertains to 
the approved Agreement (where pos-
sible, this review may be incorporated 
into the normal program review for the 
Mentor’s contract); 

(k) Recognition that costs incurred 
by a Mentor to provide developmental 
assistance, as described in 48 CFR 
919.7011, are allowable only to the ex-
tent that they are incurred in perform-
ance of a contract identified in the 
Mentor-Protege Agreement and are 
otherwise allowable in accordance with 
the cost principles applicable to that 
contract (the DOE Mentor-Protege 
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Program has no appropriation for pay-
ing for developmental assistance); and 

(l) Other terms and conditions, as ap-
propriate.

919.7011 Developmental assistance. 
(a) The forms of developmental as-

sistance a Mentor may provide to a 
Protege include, but are not limited to: 

(1) Management guidance relating to: 
(i) Financial management, 
(ii) Organizational management, 
(iii) Overall business management 

planning, 
(iv) Business development, and 
(v) Marketing assistance; 
(2) Engineering and other technical 

assistance; 
(3) Noncompetitive award of sub-

contracts under DOE or other Federal 
contracts where otherwise authorized; 

(4) Award of subcontracts in the Men-
tor’s commercial activities; 

(5) Progress payments based on costs; 
(6) Rent-free use of facilities and/or 

equipment owned or leased by Mentor; 
and 

(7) Temporary assignment of Mentor 
personnel to the Protege for purposes 
of training. 

(b) Costs incurred by a Mentor to 
provide developmental assistance, as 
described in paragraph (a) of this sec-
tion, are allowable only to the extent 
provided at 48 CFR 919.7003(b).

919.7012 Review and approval process 
of agreement by OSDBU. 

(a) OSDBU will review the proposed 
Mentor-Protege Agreement under 48 
CFR 919.7010 and will complete its re-
view and assessment no later than 30 
days after receipt. OSDBU will provide 
a copy of its assessment to the cog-
nizant DOE technical program man-
ager and contracting officer for review 
and concurrence. 

(b) If OSDBU approves the Agree-
ment, the Mentor may implement the 
developmental assistance program. 

(c) Upon finding deficiencies that 
DOE considers correctable, the OSDBU 
will notify the Mentor and request in-
formation to be provided within 30 days 
that may correct the deficiencies. The 
Mentor may then provide additional in-
formation for reconsideration. The re-
view of any supplemental material will 
be completed within 30 days after re-

ceipt by the OSDBU and the Agree-
ment either approved or disapproved.

919.7013 Reports. 
(a) Prior to performing an evaluation 

of a Mentor’s performance under its 
Mentor-Protege Agreement for use in 
award fee evaluations, the Mentor-Pro-
tege Program Manager must consult 
with the cognizant DOE technical pro-
gram manager and must provide a copy 
of the performance evaluation com-
ments regarding the technical effort 
and Mentor-Protege development to 
the contracting officer. 

(b) The DOE Mentor-Protege Pro-
gram Manager must submit semi-an-
nual reports to the cognizant con-
tracting officer regarding the partici-
pating Mentor’s performance in the 
Program for use in the award fee deter-
mination process. 

(c) The Mentor firm must submit 
progress reports to the DOE Mentor-
Protege Program Manager semi-annu-
ally.

919.7014 Solicitation provision. 
The cognizant contracting officer 

must insert the provision at 952.219–70, 
DOE Mentor-Protege Program, in all 
solicitations with an estimated value 
in excess of the simplified acquisition 
threshold.

PART 922—APPLICATION OF 
LABOR LAWS TO GOVERNMENT 
ACQUISITION

Subpart 922.1—Basic Labor Policies

Sec.
922.103 Overtime. 
922.103–4 Approvals. 
922.103–5 Contract clauses.

Subpart 922.6—Walsh-Healey Public 
Contracts Act

922.608–3 Protests against eligibility. 
922.608–4 Award pending final determina-

tion. 
922.608–5 Award. 
922.608–6 Postaward.

Subpart 922.8—Equal Employment 
Opportunity

922.800 Scope of subpart. 
922.802 General. 
922.803 Responsibilities. 
922.804 Affirmative action programs. 
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922.804–1 Nonconstruction. 
922.804–2 Construction. 
922.807 Exemptions.

AUTHORITY: 42 U.S.C. 7254; 40 U.S.C. 486(c).

SOURCE: 49 FR 11998, Mar. 28, 1984, unless 
otherwise noted.

Subpart 922.1—Basic Labor 
Policies

922.103 Overtime.

922.103–4 Approvals. 
(d) Approvals. (1) Where the cost to 

the Government may be affected, ap-
proval of hours of work in excess of the 
normal workweek is justified only in 
those instances and for those employ-
ees where it can be shown that over-
time would provide needed and demon-
strable impetus to the accomplishment 
of DOE objectives and that all other 
means of meeting these objectives have 
been considered and found inadequate 
or not feasible. Accordingly, the Heads 
of Contracting Activities shall: 

(i) Establish controls to prevent ex-
cess casual overtime and to assure that 
such overtime work is in the best in-
terest of the Government. Casual over-
time means (A) work in excess of the 
normal workweek (or in excess of an 
authorized extended workweek) which 
cannot be regularly scheduled in ad-
vance, or (B) regularly scheduled work 
in excess of the normal workweek for a 
period of four consecutive weeks or 
less; and 

(ii) Establish controls to assure that 
any use of any extended workweek 
schedule is in the best interest of the 
Government. Extended workweek 
means a workweek regularly scheduled 
and established in excess of the normal 
workweek for a period in excess of four 
consecutive weeks. 

[49 FR 11998, Mar. 28, 1984, as amended at 59 
FR 9106, Feb. 25, 1994]

922.103–5 Contract clauses. 
In accordance with FAR 22.101–1(e) 

and FAR 22.103–5, the contracting offi-
cer shall insert the clause at FAR 
52.222–1, Notice to the Government of 
Labor Disputes, in all solicitations and 

contracts for protective services at 
DOE owned facilities requiring con-
tinuity of services for public safety and 
national security reasons. The con-
tracting officer may insert this clause 
in other solicitations and contracts 
where a significant need for continuity 
in contract performance exists. See 
937.70, Protective Services Contracting, 
for additional policy guidance regard-
ing protective services. 

[58 FR 36151, July 6, 1993]

Subpart 922.6—Walsh-Healey 
Public Contracts Act

922.608–3 Protests against eligibility. 

When an eligibility determination 
made by the contracting officer is chal-
lenged, this protest shall be handled in 
accordance with procedures for agency 
protests against award, except the 
matter shall be submitted to the De-
partment of Labor for final determina-
tion. However, if the eligibility deter-
mination challenged pertains to a 
small business, the protest shall be for-
warded to the Small Business Adminis-
tration for determination.

922.608–4 Award pending final deter-
mination. 

(a) Award, as contemplated by FAR 
22.608–4, may be made only with the ap-
proval of the Head of the Contracting 
Activity.

922.608–5 Award. 

The notice required by (FAR) 48 CFR 
22.608–5 is to be sent to the appropriate 
Department of Labor Regional Office 
in which the contractors place of busi-
ness is located. Regional Office loca-
tions are specified at FAR 22.609. 

[49 FR 11998, Mar. 28, 1984, as amended at 59 
FR 9106, Feb. 25, 1994]

922.608–6 Postaward. 

(c) Any postaward actions of the type 
discussed at FAR 22.608–6 should be co-
ordinated in advance with the Office of 
Industrial Relations, Headquarters.
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Subpart 922.8—Equal Employment 
Opportunity

922.800 Scope of subpart. 

This subpart implements (FAR) 48 
CFR part 22, subpart 22.8. It applies to 
all DOE contracts and subcontracts. 

[49 FR 11998, Mar. 28, 1984, as amended at 59 
FR 9106, Feb. 25, 1994]

922.802 General.

922.803 Responsibilities. 

(a) The Director, Office of Federal 
Contract Compliance Programs of the 
Department of Labor has been dele-
gated authority and responsibility for 
carrying out the requirements of Exec-
utive Order 11246, as amended. In con-
junction with the delegation, con-
tracting officers shall be familiar with 
existing and any updated provisions of 
41 CFR Ch. 60, and assist the Depart-
ment of Labor in its compliance re-
sponsibilities. DOE contracting officers 
will include the applicable Equal Em-
ployment Opportunity (EEO)) and Af-
firmative Action Program (AAP) re-
quirements in their solicitations and 
obtain the applicable reports of compli-
ance from the Office of Federal Con-
tract Compliance Programs (OFCCP) 
(when required) prior to awarding of 
contracts. The provisions of 41 CFR Ch. 
60, are applicable to all DOE contracts. 

(d) The OFCCP requires that requests 
for pre-award clearances be directed to 
the OFCCP Regional Office in which 
the contractor’s facility is (to be) lo-
cated. If OFCCP finds the contractor in 
compliance, the contracting officer 
will be notified. Findings of non-com-
pliance can be communicated to the 
contracting officer by the OFCCP or 
Headquarters Director or his designee. 
The appropriate Regional Office will 
provide the appropriate contact point 
in cases of non-compliance. The Direc-
tor, Office of Civil Rights (DOE HQ), 
when requested, will provide assistance 
to contracting officers resolving non-
compliance issues by providing assist-
ance in obtaining a final decision from 
the OFCCP. 

[49 FR 11998, Mar. 28, 1984; 49 FR 38951, Oct. 
2, 1984, as amended at 58 FR 36365, July 7, 
1993]

922.804 Affirmative action programs.

922.804–1 Nonconstruction. 

In the event a prospective contractor 
or subcontractor is entering into its 
first contract containing the Equal Op-
portunity clause, the contracting offi-
cer shall determine that the prospec-
tive contractor understands and ap-
pears able to conform to the require-
ments of the EEO clause.

922.804–2 Construction. 

(a) Construction contracts, including 
cost-sharing contracts, are subject to 
OFCCP orders applicable in particular 
areas. 

(1) When a proposed nonexempt con-
struction contract is within a geo-
graphic area where construction is sub-
ject to the provisions of Federal EEO 
Bid Conditions, Part I or Part II, the 
solicitation shall contain those bid 
conditions. The contracting officer 
shall include in such solicitation a pro-
vision that ‘‘the offeror shall adhere to 
the affirmative action plan (bid condi-
tions) set forth in this solicitation.’’

(2) Lists of areas for which OFCCP 
has designated specific affirmative ac-
tion requirements are available 
through the Procurement Executive. 
Contracting officers should assure that 
this list and copies of pertinent orders 
are made available to all concerned 
DOE offices and to DOE contractors 
and construction subcontractors for 
work to be performed in the specified 
geographical areas. 

(b) Other nonexempt construction con-
tracts. (1) When a proposed nonexempt 
construction contract is not in a ‘‘plan 
area’’ and is in the amount of $10,000 or 
more, offerors must agree to comply 
with the Equal Employment Oppor-
tunity clause. 

(2) When proposed nonexempt con-
tracts of $1,000,000 or over are not in 
plan areas and have not been des-
ignated as high impact, offerors also 
must submit to the contracting officer 
details regarding specific affirmative 
action steps to be taken by the offeror 
in connection with all work under the 
contract. Such details shall include es-
timates of the percentage of minority 
group persons expected to be employed 
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in each craft involved in the perform-
ance of the contract work. All solicita-
tions for construction contracts shall 
reference the affirmative action re-
quirements and the offeror’s obligation 
to make good faith efforts to employ 
women in craft positions. 

(3) Pursuant to the OFCCP order 
dated August 30, 1976, agencies shall de-
velop ‘‘Special Bid Conditions’’ for use 
on high impact projects in non-plan 
areas. These special bid conditions will 
include mandatory goals and time-
tables for the utilization of minorities. 
The Procurement Executive using the 
criteria issued by OFCCP will deter-
mine those projects that are ‘‘high im-
pact.’’ The contracting officer is re-
sponsible for compliance with policies 
and procedures contained in the 
OFCCP ‘‘Construction Compliance Pro-
gram Operations Manual.’’ Language 
for inclusion in solicitations or con-
tracts contained in the manual may be 
modified, provided all of the require-
ments are retained. The contracting of-
ficer shall develop the goals and time-
tables and shall confer with the appro-
priate OFCCP regional office. The Of-
fice of Civil Rights will provide assist-
ance as necessary, when requested. 
Special bid conditions will be sub-
mitted by the contracting officer to 
the appropriate OFCCP regional office 
for approval unless otherwise directed 
by the Procurement Executive. When 
special bid conditions are applicable, 
adequate presolicitation lead time 
should be allowed for submission of the 
special bid conditions to OFCCP na-
tional and regional offices. 

(c) An attempt to limit in any major 
respect the equal opportunity require-
ments included in an invitation for 
bids or request for proposals for a con-
struction contract shall constitute 
grounds for a determination that the 
offeror does not qualify as a respon-
sible offeror and for rejection of the bid 
or proposal. In the case of construction 
acquisition by DOE prime contractors, 
this determination shall be made only 
with the approval of the DOE con-
tracting officer. 

[49 FR 11998, Mar. 28, 1984, as amended at 56 
FR 41965, Aug. 26, 1991, 58 FR 36365, July 7, 
1993; 59 FR 9106, Feb. 25, 1994]

922.807 Exemptions. 

(c) Contracting officer requests for 
exemption from E.O. 11246 should be di-
rected to the Procurement Executive 
for submission to the Director, OFCCP.

PART 923—ENVIRONMENT, CON-
SERVATION, OCCUPATIONAL 
SAFETY, AND DRUG FREE WORK-
PLACE

Subpart 923.4—Use of Recovered Materials

Sec.
923.471 Policy.

Subpart 923.5—Workplace Substance 
Abuse Programs

923.570 Workplace substance abuse pro-
grams at DOE sites. 

923.570–1 Applicability. 
923.570–2 Solicitation provision and con-

tract clause. 
923.570–3 Suspension of payments, termi-

nation of contract, and debarment and 
suspension actions.

Subpart 923.70—Environmental, Conserva-
tion, and Occupational Safety Pro-
grams

923.7001 Nuclear safety. 
923.7002 Contract clauses.

AUTHORITY: 42 U.S.C. 7254; 40 U.S.C. 486(c).

Subpart 923.4—Use of Recovered 
Materials

923.471 Policy. 

The DOE policy is to acquire items 
composed of the highest percentage of 
recovered/recycled materials prac-
ticable (consistent with published min-
imum content standards), without ad-
versely affecting performance require-
ments; consistent with maintaining a 
satisfactory level of competition; and 
consistent with maintaining cost effec-
tiveness and not having a price pre-
mium paid for products containing re-
covered/recycled materials. 

[60 FR 47492, Sept. 13, 1995]

Subpart 923.5—Workplace 
Substance Abuse Programs

SOURCE: 57 FR 32676, July 22, 1992, unless 
otherwise noted.
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923.570 Workplace substance abuse 
programs at DOE sites. 

(a) The Department of Energy (DOE), 
as part of its overall responsibilities to 
protect the environment, maintain 
public health and safety, and safeguard 
the national security, has established 
policies, criteria, and procedures for 
contractors to develop and implement 
programs that help maintain a work-
place free from the use of illegal drugs. 

(b) Regulations concerning DOE’s 
contractor workplace substance abuse 
programs are promulgated at 10 CFR 
part 707, Workplace Substance Abuse 
Programs at DOE Sites.

923.570–1 Applicability. 
(a) The policies, criteria, and proce-

dure specified in 10 CFR part 707, Work-
place Substance Abuse Programs at 
DOE Sites, apply to contracts for work 
performed at sites owned or controlled 
by DOE and operated under the author-
ity of the Atomic Energy Act of 1954, 
as amended, where such work: 

(1) Has a value of $25,000 or more, 
and; 

(2) Has been determined by DOE to 
involve: 

(i) Access to or handling of classified 
information or special nuclear mate-
rials; 

(ii) High risk of danger to life, the en-
vironment, public health and safety or 
national security; or 

(iii) The transportation of hazardous 
materials to or from a DOE site. 

(b) Except as otherwise provided for 
in this subpart, contracts subject to 
the requirements of 10 CFR part 707 
and this subpart shall not be subject to 
FAR 23.5, Drug Free Workplace. 

[57 FR 32676, July 22, 1992; 57 FR 41974, Sept. 
14, 1992]

923.570–2 Solicitation provision and 
contract clause. 

(a) The contracting officer shall in-
sert the provision at 48 CFR 970.5223–3, 
Agreement Regarding Workplace Sub-
stance Abuse Programs at DOE Sites, 
in solicitations where the work to be 
performed by the contractor will occur 
on sites owned or controlled by DOE 

and operated under the authority of 
the Atomic Energy Act of 1954, as 
amended, as specified in 48 CFR 923.570–
1, Applicability. 

(b) The contracting officer shall in-
sert the clause at 48 CFR 970.5223–4, 
Workplace Substance Abuse Programs 
at DOE Sites, in contracts where the 
work to be performed by the contractor 
will occur on sites owned or controlled 
by DOE and operated under the author-
ity of the Atomic Energy Act of 1954, 
as amended, as specified in 923.570–1, 
Applicability. 

[57 FR 32676, July 22, 1992, as amended at 62 
FR 42074, Aug. 5, 1997; 65 FR 81007, Dec. 22, 
2000]

923.570–3 Suspension of payments, ter-
mination of contract, and debar-
ment and suspension actions. 

(a) The contracting officer shall com-
ply with the procedures of FAR 23.506 
regarding the suspension of contract 
payments, the termination of the con-
tract for default, and the debarment 
and suspension of a contractor relative 
to failure to comply with 48 CFR 
970.5223, Workplace Substance Abuse 
Programs at DOE Sites. 

(b) For purposes of 10 CFR part 707, 
the specific causes for suspension of 
contract payments, termination of the 
contract for default, and debarment 
and suspension of the contractor are: 

(1) The contractor fails to either 
comply with the requirements of 10 
CFR part 707 or perform in a manner 
consistent with its approved program; 

(2) The contractor has failed to com-
ply with the terms of the provision at 
48 CFR 970.5204–57; or 

(3) Such a number of contractor em-
ployees having been convicted of viola-
tions of criminal drug statutes for vio-
lations occurring on the DOE-owned or 
-controlled site, as to indicate that the 
contractor has failed to make a good 
faith effort to provide a drug free work-
place. 

[57 FR 32676, July 22, 1992, as amended at 62 
FR 42074, Aug. 5, 1997; 65 FR 81007, Dec. 22, 
2000]
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Subpart 923.70—Environmental, 
Conservation, and Occupa-
tional Safety Programs

923.7001 Nuclear safety. 
(a) The DOE regulates the nuclear 

safety of its major facilities under its 
own statutory authority derived from 
the Atomic Energy Act and other legis-
lation. The DOE also regulates, under 
certain specific conditions, the use by 
its contractors of radioactive materials 
and ionizing radiation producing ma-
chines. 

[49 FR 12003, Mar. 28, 1984, as amended at 59 
FR 9106, Feb. 25, 1994]

923.7002 Contract clauses. 
(a) A decision to include or not in-

clude environmental, safety and health 
clauses in DOE contracts shall be made 
by the contracting officer in consulta-
tion with appropriate environmental, 
safety and health program manage-
ment personnel. 

(b) When work is to be performed at 
a facility where the DOE will exercise 
its statutory authority to enforce oc-
cupational safety and health standards 
applicable to the working conditions of 
the contractor and subcontractor em-
ployees at such facility, the clause at 
952.223–71 shall be used in such contract 
or subcontract if conditions (b) (1) 
through (3), are satisfied: 

(1) DOE work is segregated from the 
contractor’s or subcontractor’s other 
work; 

(2) The operation is of sufficient size 
to support its own safety and health 
services; and 

(3) The facility is government-owned, 
or leased by or for the account of the 
government. 

(c) In facilities not meeting the re-
quirements of 923.7002(b) above and 
which are a production or utilization 
facility where there is use or posses-
sion of source, special nuclear, or by-
product materials, DOE policy is not to 
enforce radiological safety and health 
standards pursuant to the contract or 
subcontract but rather to rely upon 
Nuclear Regulatory Commission (NRC) 
licensing requirements (including 
agreements with states under section 
274 of the Atomic Energy Act). Pursu-
ant to this policy, neither the clause 

found at 952.223–71 nor 952.223–72 is to 
be incorporated in the contracts or 
subcontracts for work at such facili-
ties. Notwithstanding this general pol-
icy with respect to facilities not meet-
ing the requirements of paragraph (b) 
above, the Secretary or his designee 
may determine in special cases, that 
DOE needs to enforce radiological safe-
ty and health standards pursuant to 
the contract or subcontract (see para-
graph (d) below). When such a deter-
mination is made, the clause found at 
952.223–72 shall be included in the con-
tract or subcontract. 

(d) In facilities not meeting the re-
quirements of either 923.7002(b) or 
923.7002(c) of this section and where 
there is a machine capable of pro-
ducing ionizing radiation, it is DOE 
policy not to regulate such activity 
where it is adequately regulated by a 
state or other Federal agency. In such 
cases, neither clause 952.223–71 nor 
952.223–72 shall be incorporated in the 
contract. Where the contracting offi-
cer, with appropriate environmental, 
safety and health advice determines 
that no state or other Federal agency 
exists to adequately regulate the oper-
ation and/or use of such machines, the 
clause found at 952.223–72 shall be in-
cluded in the contract. The Assistant 
Secretary for Environment, Safety and 
Health (or designee) shall be consulted 
to determine if a non-agreement (NRC) 
state or a facility located in a non-
agreement state has been reviewed by 
any other DOE office to establish that 
the state agency has the essential au-
thority and resources for enforcing the 
radiation protection standards. This is 
to assure reasonable consistency in the 
assessment of radiation protection in 
non-agreement states and subsequent 
use of 952.223–72. 

(e) In a situation where the con-
tractor or subcontractor is performing 
DOE work at more than one location, 
inclusion of either, or both, 952.223–71 
and 952.223–72 may be appropriate. In 
such cases, the contract or subcontract 
must include language to specify the 
extent of applicability of each clause 
used. For example, with a parenthet-
ical: (Applicable only to work per-
formed at a contractor site which has 
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952.223–71 or 952.223–72 clause in its con-
tract or subcontract). 

[49 FR 12003, Mar. 28, 1984, as amended at 59 
FR 9106, Feb. 25, 1994; 62 FR 2312, Jan. 16, 
1997]

PART 925—FOREIGN ACQUISITION

Subpart 925.1—Buy American Act—
Supplies

Sec.
925.102 Policy. 
925.105 Evaluating offers. 
925.108 Excepted articles, materials, and 

supplies.

Subpart 925.2—Buy American Act—
Construction Materials

925.202 Policy. 
925.204 Violations.

Subpart 925.7—Restrictions on Certain 
Foreign Purchases

925.702 Restrictions.

Subpart 925.9—Additional Foreign 
Acquisition Clauses

925.901 Omission of the audit clause.

Subpart 925.70—Acquisition of Nuclear Hot 
Cell Services

925.7000 Scope of subpart. 
925.7001 Definitions. 
925.7002 Policy. 
925.7003 Requirements. 
925.7004 Contract clause.

AUTHORITY: 42 U.S.C. 7101 et seq.; 41 U.S.C. 
418(b); and 50 U.S.C. 2401 et seq.

SOURCE: 49 FR 12003, Mar. 28, 1984, unless 
otherwise noted.

Subpart 925.1—Buy American 
Act—Supplies

925.102 Policy 

(b) Contracting officers may make 
the determination required by FAR 
25.102(a), provided such determination 
is factually supported in writing. If the 
contract is estimated to exceed $1 mil-
lion, the Head of the Contracting Ac-
tivity shall approve the determination. 

[49 FR 12003, Mar. 28, 1984; 49 FR 38951, Oct. 
2, 1984]

925.105 Evaluating offers. 

(c) Proposed awards shall be sub-
mitted (in triplicate) through the Pro-
curement Executive, to the Head of the 
Agency for decisions required by FAR 
25.105(c).

925.108 Excepted articles, materials, 
and supplies. 

(b) Suggestions for changes and addi-
tions to the (FAR) 48 CFR 25.108(d)(1) 
list, with appropriate justifications, 
shall be submitted to the Procurement 
Executive. 

[49 FR 12003, Mar. 28, 1984, as amended at 59 
FR 9106, Feb. 25, 1994]

Subpart 925.2—Buy American 
Act—Construction Materials

925.202 Policy. 

(b) Contracting officers may make 
the determination required by FAR 
25.202(a)(3). If the cost of the materials 
is expected to exceed $100,000, the Head 
of the Contracting Activity shall ap-
prove the determination.

925.204 Violations. 

Contracting officers shall make a 
complete written report (in triplicate) 
to the Secretary through the Procure-
ment Executive of each violation of the 
Buy American Act—Construction Ma-
terials clause at 52.225–5. 

[49 FR 12003, Mar. 28, 1984, as amended at 59 
FR 9106, Feb. 25, 1994]

Subpart 925.7—Restrictions on 
Certain Foreign Purchases

925.702 Restrictions. 

No contract may be awarded to a 
company owned by an entity controlled 
by a foreign government if perform-
ance of the contract will require access 
to proscribed information. See 904.71 
for additional guidance. 

[58 FR 59684, Nov. 10, 1993]

Subpart 925.9—Additional Foreign 
Acquisition Clauses

925.901 Omission of the audit clause. 

(c) Conditions for omission. 
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Any proposed determinations and 
any reports mentioned at (FAR) 48 
CFR 25.901 shall be forwarded to the Di-
rector, Office of Contract Management, 
within the Headquarters procurement 
organization. 

[59 FR 9106, Feb. 25, 1994, as amended at 61 
FR 21977, May 13, 1996; 67 FR 14871, Mar. 28, 
2002]

Subpart 925.70—Acquisition of 
Nuclear Hot Cell Services

SOURCE: 58 FR 8910, Feb. 18, 1993, unless 
otherwise noted.

925.7000 Scope of subpart. 
This subpart prescribes policies for 

selection for contract award of nuclear 
hot cell services when one of the com-
petitors is a foreign company. This 
subpart does not apply to the acquisi-
tion and use of nuclear hot cell facili-
ties on-site at a DOE-owned or -leased 
facility.

925.7001 Definitions. 
Costs related to the decommissioning of 

nuclear facilities, as used in this sub-
part, means any cost associated with 
the compliance with regulatory re-
quirements governing the decommis-
sioning of nuclear facilities licensed by 
the Nuclear Regulatory Commission. 
Such costs for foreign facilities and for 
Department of Energy facilities are 
costs of decommissioning associated 
with the compliance with foreign regu-
latory requirements or the Depart-
ment’s own requirements. 

Costs related to the storage and disposal 
of nuclear waste, as used in this sub-
part, means any costs, whether re-
quired by regulation or incurred as a 
matter of prudent business practice, 
associated with the storage or disposal 
of nuclear waste. 

Foreign company, as used in this sub-
part, means a company which offers to 
perform nuclear hot cell services at a 
facility which is not subject to the 
laws and regulations of the United 
States, its agencies, and its political 
subdivisions. 

Nuclear hot cell services, as used in 
this subpart, means services related to 
the examination of, or performance of 
various operations on, nuclear fuel 

rods, control assemblies, or other com-
ponents that are emitting large quan-
tities of ionizing radiation, after dis-
charge from nuclear reactors, which 
are performed in specialized facilities 
located away from commercial nuclear 
power plants, generally referred to in 
the industry as ‘‘hot cells.’’

Nuclear waste, as used in this subpart, 
means any radioactive waste material 
subject to regulation by the Nuclear 
Regulatory Commission or the Depart-
ment of Energy, or in the case of for-
eign offers, by comparable foreign or-
ganizations. 

United States company, as used in this 
subpart, means a company which offers 
to perform nuclear hot cell services at 
a facility subject to the laws and regu-
lations of the United States, its agen-
cies, and its political subdivisions.

925.7002 Policy. 
In selecting offer(s) for award of con-

tracts for nuclear hot cell services, 
costs related to the decommissioning 
of nuclear facilities and storage and 
disposal of nuclear waste are to be con-
sidered in a way which affords United 
States and foreign companies an equal 
competition in accordance with 
925.7003. Upon determining that no 
offer from a foreign firm has a reason-
able chance of being selected for award, 
the requirements of this subpart will 
not apply.

925.7003 Requirements. 
(a) For the acquisition of nuclear hot 

cell services under the conditions in 
paragraph (b) of this section, the selec-
tion official in evaluating competitive 
offers for selection purposes only shall: 

(1) Consider neither costs related to 
the decommissioning of nuclear waste 
facilities nor costs related to the stor-
age and disposal of nuclear waste, or 

(2) Add these costs to offers of foreign 
companies. 

(b) The requirements of this section 
apply under the following cir-
cumstances: 

(1) One or more of the offers is sub-
mitted by a United States company 
and includes costs related to the de-
commissioning of nuclear facilities and 
costs related to the storage and dis-
posal of nuclear waste because it is 
subject to such costs; and 
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(2) One or more of the offers is sub-
mitted by a foreign company and does 
not include these types of costs. (A for-
eign company might not be subject to 
such costs or might not have to include 
these types of costs in its offer if the 
firm is subsidized in decommissioning 
activity or storage and disposal of nu-
clear waste, or a foreign government is 
performing the activities below the ac-
tual cost of the activity.)

925.7004 Contract clause. 
The contracting officer shall insert 

the clause at 952.225–70, Subcontracting 
for Nuclear Hot Cell Services, in solici-
tations and contracts involving nuclear 
hot cell services. This clause does not 
flow down to second-tier subcontracts.

PART 926—OTHER 
SOCIOECONOMIC PROGRAMS

Subpart 926.70—Implementation of Section 
3021 of the Energy Policy Act of 1992

Sec.
926.7001 Policy. 
926.7002 Responsibilities. 
926.7003 Review of the procurement request. 
926.7004 Size standard for Energy Policy Act 

procurements. 
926.7005 Preferences under the Energy Pol-

icy Act. 
926.7006 Goal measurement and reporting 

requirements. 
926.7007 Solicitation provisions and con-

tract clauses.

Subpart 926.71—Implementation of Section 
3161 of the National Defense Author-
ization Act for Fiscal Year 1993

926.7101 Policy. 
926.7102 Definition. 
926.7103 Requirements. 
926.7104 Contract clause.

AUTHORITY: 42 U.S.C. 7254; 40 U.S.C. 486(c).

SOURCE: 60 FR 22300, May 5, 1995, unless 
otherwise noted.

Subpart 926.70—Implementation 
of Section 3021 of the Energy 
Policy Act of 1992

926.7001 Policy. 
(a) Section 3021(a) of the Energy Pol-

icy Act of 1992 (Pub. L. 102–486) speci-
fies that the Department of Energy 
shall, to the extent practicable, provide 

that not less than 10 percent of the 
total combined amounts obligated for 
competitively awarded contracts and 
subcontracts under the Energy Policy 
Act be expended with— 

(1) Small business concerns con-
trolled by socially and economically 
disadvantaged individuals or by 
women; 

(2) Historically Black colleges and 
universities; or 

(3) Colleges and universities having a 
student body in which more than 20 
percent of the students are Hispanic 
Americans or Native Americans. 

(b) These three groups are collec-
tively referred to in this section as 
‘‘Energy Policy Act target groups.’’

(c) Awards of Energy Policy Act pro-
curements should be in the following 
descending order of preference: 

(1) Competitive awards pursuant to a 
set-aside for small disadvantaged busi-
ness; 

(2) Competitive awards to small busi-
nesses owned and controlled by socially 
and economically disadvantaged indi-
viduals and by women for Energy Pol-
icy Act requirements under the Small 
Business Administration’s section 8(a) 
program; and 

(3) Competitive awards that provide 
an evaluation preference in accordance 
with 926.7006 to offerors from the En-
ergy Policy Act target groups. 

(d) The DOE implementation of Sec-
tion 3021 requirements with regard to 
the award of subcontracts under En-
ergy Policy Act procurements is dis-
cussed at 926.7006. 

(e) Competitive procedures, for pur-
poses of Energy Policy Act implemen-
tation, consist of awards under set-
asides to small disadvantaged business 
and firms certified as 8(a) Small Busi-
ness Administration and competitive 
procedures in accordance with (FAR) 48 
CFR 15.6 and (DEAR) 48 CFR 915.6.

926.7002 Responsibilities. 
Offices initiating procurement re-

quests have primary responsibility to 
identify potential contract require-
ments falling within the scope of sec-
tion 3021 of the Energy Policy Act. 
Identification shall occur at the ear-
liest possible point in time in the ac-
quisition cycle, but not later than the 
submission of the procurement request 
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to the contracting officer. For purposes 
of Section 3021, a contract requirement 
is any award that directly satisfies an 
Energy Policy Act program or require-
ment.

926.7003 Review of the procurement 
request. 

Any Energy Policy Act procurement, 
including basic research contracts with 
educational institutions, shall be re-
viewed in accordance with the Small 
Business and 8(a) Program Review Pro-
cedures in order to ensure that full 
consideration is given to the potential 
for making Energy Policy Act awards. 

[60 FR 22300, May 5, 1995, as amended at 61 
FR 21977, May 13, 1996]

926.7004 Size standard for Energy Pol-
icy Act procurements. 

The size standard for Energy Policy 
Act engineering services procurements 
(SIC 8711) shall be the size standard 
specified for military and aerospace 
equipment and military weapons.

926.7005 Preferences under the En-
ergy Policy Act. 

(a) Prime contracts. Solicitations for 
all competitive Energy Policy Act pro-
curements not for 8(a) firms and in ex-
cess of the simplified acquisition 
threshold shall provide for an evalua-
tion preference for offers received from 
entities from among the Energy Policy 
Act target groups. The evaluation cri-
teria shall provide that in instances in 
which two or more proposals being con-
sidered for final selection are ranked as 
essentially equal after consideration of 
all technical and cost evaluation fac-
tors, and if one of these proposals is 
from an offeror from among an Energy 
Policy Act target group that offeror 
will be selected for award. 

(b) Subcontracts. (1) The contracting 
officer shall assure that all competi-
tive Energy Policy Act solicitations 
over the simplified acquisition thresh-
old contain: 

(i) A solicitation provision providing 
for consideration of the extent to 
which the offerors have provided for 
subcontracting opportunities to enti-
ties from among the Energy Policy Act 
target groups; and 

(ii) A clause providing for the max-
imum utilization of entities from 

among Energy Policy Act target 
groups in the performance of Energy 
Policy Act contracts. 

(2) In addition, the contracting offi-
cer shall assure that all competitive 
Energy Policy Act procurements ex-
pected to exceed $500,000 ($1,000,000 for 
construction) include a clause for re-
porting after award as part of the 
Small Business and Small Disadvan-
taged Business Subcontracting Plan 
process.

926.7006 Goal measurement and re-
porting requirements. 

(a) General. The following types of 
contract awards for Energy Policy Act 
procurements shall be counted toward 
achievement by DOE of the 10 percent 
goal: 

(1) Any award set-aside for small dis-
advantaged business; 

(2) Any competitive section 8(a) 
award; 

(3) Any competitive award to one of 
the three target groups under an unre-
stricted procurement; 

(4) Any award to one of the three tar-
get groups conducted under simplified 
acquisition procedures in excess of the 
micro-purchase threshold; and, 

(5) Any competitively awarded sub-
contract to one of the three target 
groups under a prime award. 

(b) Prime contract awards. Award val-
ues and dollars obligated under prime 
contracts and modifications to prime 
contracts for Energy Policy Act re-
quirements shall be reported through 
the Department of Energy Procure-
ment and Assistance Data System. 

(c) Subcontract awards. The con-
tractor shall be required to report, on 
an annual Federal Government fiscal 
year basis, its progress against Section 
3021 goals by providing the actual dol-
lar value of subcontract payments and 
the relationship of those payments to 
the incurred contract cost. If the con-
tract includes reporting requirements 
under (FAR) 48 CFR 52.219–9, Small 
Business and Small Disadvantaged 
Business Subcontracting Plan, the con-
tractor’s progress against the Section 
3021 goals shall be included as an ad-
dendum to Standard Form (SF) 294, 
Subcontracting Report for Individual 
Contracts, and/or SF 295, Summary 
Subcontract Report, as applicable, for 
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the period that corresponds to the end 
of the Federal Government fiscal year.

926.7007 Solicitation provisions and 
contract clauses. 

(a) The contracting officer shall in-
sert the provision at 952.226–70, Subcon-
tracting Goals under Section 3021(a) of 
the Energy Policy Act of 1992 (Pub. L. 
102–486) (Energy Policy Act), in solici-
tations for Energy Policy Act procure-
ments. 

(b) The contracting officer shall in-
sert the clause at 952.226–71, Utilization 
of Energy Policy Act Target Entities, 
in contracts for the Energy Policy Act 
requirements with an award value in 
excess of the simplified acquisition 
threshold. 

(c) The contracting officer shall in-
sert the clause at 952.226–72, Energy 
Policy Act Subcontracting Goals and 
Reporting Requirements, in contracts 
for Energy Policy Act requirements 
with an award value in excess of 
$500,000 ($1,000,000 in the case of con-
struction). 

(d) The contracting officer shall in-
sert the provision at 48 CFR 952.226–73, 
Energy Policy Act Target Group Rep-
resentation, in solicitations for Energy 
Policy Act procurements. 

(e) The contracting officer shall in-
sert the clause at (FAR) 48 CFR 52.219–
14, Limitation on Subcontracting, in 
contracts for Energy Policy Act re-
quirements with an entity from among 
the Energy Policy Act target groups. 

[60 FR 22300, May 5, 1995, as amended at 62 
FR 42074, Aug. 5, 1997]

Subpart 926.71—Implementation 
of Section 3161 of the Na-
tional Defense Authorization 
Act for Fiscal Year 1993.

SOURCE: 62 FR 34861, June 27, 1997, unless 
otherwise noted.

926.7101 Policy. 
Consistent with the requirements of 

Section 3161(c)(2), 42 U.S.C. 7474h(c)(2), 
in instances where DOE has determined 
that a change in workforce at a DOE 
Defense Nuclear Facility is necessary, 
the Department, to the extent prac-
ticable, is required to provide employ-
ees under Department of Energy con-

tracts whose employment in positions 
at such a facility is terminated with a 
preference in any hiring of the Depart-
ment. Consistent with published DOE 
guidance regarding Section 3161, such 
preference in hiring extends to hiring 
by DOE contractors and subcontrac-
tors.

926.7102 Definition. 
Eligible employee means a current or 

former employee of a contractor or 
subcontractor employed at a DOE De-
fense Nuclear Facility— 

(1) Whose position of employment has 
been, or will be, involuntarily termi-
nated (except if terminated for cause), 

(2) Who has met the eligibility cri-
teria contained in Department of En-
ergy guidance for contractor work 
force restructuring, as may be amended 
or supplemented from time to time, 
and 

(3) Who is qualified for a job vacancy 
with the Department or one of its con-
tractors with respect to work under its 
contract with the Department at the 
time a position is available.

926.7103 Requirements. 
(a) Section 3161, 42 U.S.C. 7474h, con-

fers a continuing right to a preference 
in hiring to an eligible employee of De-
partment of Energy Defense Nuclear 
Facilities. This right to a preference in 
hiring includes employment opportuni-
ties of any Department of Energy con-
tractor, regardless of the place of per-
formance of the contract. Accordingly, 
eligible former employees of contrac-
tors and subcontractors employed at 
Department of Energy Defense Nuclear 
Facilities, to the extent practicable, 
shall be provided a hiring preference in 
employment opportunities of other De-
partment of Energy contractors for 
work under their contracts. 

(b) The Office of Worker and Commu-
nity Transition (WT) is responsible for 
establishing policies and procedures re-
lating to the Department of Energy im-
plementation of Section 3161. Con-
tracting Officers, in concert with rep-
resentatives of the field office respon-
sible for implementation of Section 
3161 at the Department of Energy De-
fense Nuclear Facility and local coun-
sel, should consult with the Office of 
Worker and Community Transition to 
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determine applicability of Section 3161 
requirements, including hiring pref-
erence requirements, for displaced 
workers.

926.7104 Contract clause. 
The contracting officer shall insert 

the clause at 48 CFR (DEAR) 952.226–74, 

Displaced Employee Hiring Preference, 
in contracts (except for contracts for 
commercial items, pursuant to 41 
U.S.C. 403) which exceed $500,000 in 
value.
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