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6101.0 Foreword.
(a) The General Services Administra-

tion Board of Contract Appeals was es-
tablished under the Contract Disputes
Act of 1978, 41 U.S.C. 601–613, as an
independent tribunal to hear and de-
cide contract disputes between govern-
ment contractors and the General
Services Administration (GSA) and
other executive agencies of the United
States.

(b) As an agency board established
under the Contract Disputes Act, the
Board is required to ‘‘provide to the
fullest extent practicable, informal, ex-
peditious and inexpensive resolution of
disputes.’’ 41 U.S.C. 607(e). The rules in
part 6101 represent the Board’s con-
certed effort to be responsive to this
charge in standard proceedings. In fur-
ther response to this mandate, the
Board also uses a variety of techniques
intended to shorten and simplify, when
appropriate, the proceedings normally
used to resolve contract disputes.
These techniques are described in part
6102.

(c) As indicated in part 6102, the
Board fully supports the use of alter-
native dispute resolution (ADR) in all
appropriate cases. To encourage the
prompt, expert, and inexpensive resolu-
tion of contract disputes as promoted
by the Federal Acquisition Stream-
lining Act of 1994, Public Law 103–355,
108 Stat. 3243, the Board will also make
a Board Neutral available for an ADR
proceeding, as described in 6102.4, ei-
ther before or after the issuance of a
decision by a contracting officer of any
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agency if a joint written request is sub-
mitted to the Office of the Clerk of the
Board by the parties.

(d) The Board also conducts pro-
ceedings as required under other laws.
In all matters before it, the Board will
act in accordance with this part and
Part 6102 and applicable standards of
conduct so that the integrity, impar-
tiality, and independence of the Board
are preserved.

§ 6101.1 Scope of rules; definitions;
construction; rulings and orders;
panels; situs [Rule 101].

(a) Scope. The rules contained in this
part and Part 6102 govern proceedings
in all cases filed with the Board on or
after October 7, 1996, and all further
proceedings in cases then pending, ex-
cept to the extent that, in the opinion
of the Board, their use in a particular
case pending on the effective date
would be infeasible or would work an
injustice, in which event the former
procedure applies. The Board will look
to the rules in this part and Part 6102
for guidance in conducting other pro-
ceedings authorized by law.

(b) Definitions—(1) Appeal; appellant.
The term ‘‘appeal’’ means a contract
dispute filed with the Board. The term
‘‘appellant’’ means a party filing an ap-
peal.

(2) Application; applicant. The term
‘‘application’’ means a submission to
the Board of a request for award of
costs, under the Equal Access to Jus-
tice Act, 5 U.S.C. 504, pursuant to
6101.35. The term ‘‘applicant’’ means a
party filing an application.

(3) Board judge; judge. The term
‘‘Board judge’’ or ‘‘judge’’ means a
member of the Board.

(4) Case. The term ‘‘case’’ means an
appeal, petition, or application.

(5) Filing. (i) Any document, other
than a notice of appeal or an applica-
tion for award of costs, is filed when it
is received by the Office of the Clerk of
the Board during the Board’s working
hours. A notice of appeal or an applica-
tion for award of costs is filed upon the
earlier of:

(A) Its receipt by the Office of the
Clerk of the Board or

(B) If mailed, the date on which it is
mailed. A United States Postal Service
postmark shall be prima facie evidence

that the document with which it is as-
sociated was mailed on the date there-
of.

(ii) Facsimile transmissions to the
Board and the parties are permitted.
Parties are expected to submit their
facsimile machine numbers with their
filings. The Board’s facsimile machine
number is: (202) 501–0664. The filing of a
document by facsimile transmission
occurs upon receipt by the Board of the
entire printed submission. Parties are
specfically cautioned that deadlines for
the filing of cases will not be extended
merely because the Board’s facsimile
machine is busy or otherwise unavail-
able at the time on which the filing is
due.

(6) Party. The term ‘‘party’’ means an
appeallant, applicant, petitioner, or re-
spondent.

(7) Petition; petitioner. The term ‘‘peti-
tion’’ means a request filed under 41
U.S.C. 605(c)(4) that the Board direct a
contracting officer to issue a written
decision on a claim. The term ‘‘peti-
tioner’’ means a party submitting a pe-
tition.

(8) Respondent. The term ‘‘respond-
ent’’ means the Government agency
whose decision, action, or inaction is
the subject of an appeal, petition, or
appplication.

(9) Working day. The term ‘‘working
day’’ means any date other than a Sat-
urday, Sunday, or federal holiday.

(10) Working hours. The Board’s work-
ing hours are 8:00 a.m. to 4:30 p.m.,
Eastern Time, on each working day.

(c) Construction. The rules in this
part and part 6102 shall be construed to
secure the just, speedy, and inexpen-
sive resolution of every case. The
Board looks to the Federal Rules of
Civil Procedure for guidance in con-
struing those Board rules which are
similar to Federal Rules.

(d) Rulings, orders, and directions. The
Board may apply the rules in this part
and part 6102 and make such rulings
and issue such orders and directions as
are necessary to secure the just,
speedy, and inexpensive resolution of
every case before the Board. Any rul-
ing, order, or direction that the Board
may make or issue pursuant to the
rules in this part and part 6102 may be
made on the motion or request of any
party or on the initiative of the Board.
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The Board may also amend, alter, or
vacate a ruling, order, or direction
upon such terms as are just. In making
rulings and issuing orders and direc-
tions pursuant to the rules in this part
and part 6102, the Board takes into con-
sideration those Federal Rules of Civil
Procedure which address matters not
specifically covered in this part and
part 6102.

(e) Panels. Each case will be assigned
to a panel consisting of three judges,
with one member designated as the
panel chairman, in accordance with
such procedures as may be established
by the Board. The panel chairman is
responsible for processing the case, in-
cluding scheduling and conducting pro-
ceedings and hearings. In addition, the
panel chairman may, without partici-
pation by other panel members, decide
an appeal under the small claims pro-
cedure (6102.2), rule on nondispositive
motions (except for amounts in con-
troversy under 6102.2(a)(2)), and dismiss
a case if no party objects (6101.28(c)).
All other matters, except for those be-
fore the full Board under 6101.30, are
decided for the Board by a majority of
the panel.

(f) Situs. The address of the Office of
the Clerk of the Board is: Room 7022,
General Services Administration
Building, 18th and F Streets, NW.,
Washington, DC 20405. The Clerk’s tele-
phone number is: (202) 501–0116. The
Clerk’s facsimile machine number is
(202) 501–0664.

6101.2 Time: enlargement; computa-
tion [Rule 102].

(a) Time for performing required ac-
tions. All time limitations prescribed in
the rules in this part and part 6102 or in
any order or direction given by the
Board are maximums, and the action
required should be accomplished in less
time whenever possible.

(b) Enlarging time. Upon request of a
party for good cause shown, the Board
may enlarge any time prescribed by
the rules in this part and part 6102 or
by an order or direction of the Board.
The exception is the time limit for fil-
ing appeals (6101.5(b)(1)). A written re-
quest is required, but in exigent cir-
cumstances an oral request may be
made and followed by a written re-
quest. An enlargement of time may be

granted even through the request was
filed after the time for taking the re-
quired action expired, but the party re-
questing the enlargement must show
good cause for its inability to make the
request before that time expired.

(c) Computing time. Except as other-
wise required by law, in computing a
period of time prescribed by the rules
in this part and part 6102 or by order of
the Board, the day from which the des-
ignated period of time begins to run
shall not counted, but the last day of
the period shall be counted unless that
day is (1) a Saturday, a Sunday, or a
federal holiday, or (2) a day on which
the Office of the Clerk of the Board is
required to close earlier than 4:30 p.m.,
or does not open at all, as in the case
of inclement weather, in which event
the period shall include the next work-
ing day. Except as otherwise provided
in this paragraph, when the period of
time prescribed or allowed is less than
11 days, any intervening Saturday,
Sunday, or federal holiday shall not be
counted. When the period of time pre-
scribed or allowed is 11 days or more,
intervening Saturdays, Sundays, and
federal holidays shall be counted. Time
for filing any document or copy thereof
with the Board expires when the Office
of the Clerk of the Board closes on the
last day on which such filing may be
made.

6101.3 Service of papers [Rule 103].

(a) On whom and when service must be
made. When a party sends a document
to the Board it must at the same time
send a copy to the other party by mail
or some other equally or more expedi-
tious means of transmittal. Subpoenas
(6101.20) and documents filed in camera
(6101.12(h)) are exceptions to this re-
quirement. Any papers required to be
served on a party (except requests for
discovery and responses thereto, unless
ordered by the Board to be filed) shall
be filed with the Board before service
or within a reasonable time thereafter.

(b) Proof of service. Except when serv-
ice is not required, a party sending a
document to the Board must indicate
to the Board that a copy has also been
sent to the other party. This may be
done by certificate of service, by the
notation of a photostatic copy (cc:), or
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by any other means that can reason-
ably be expected to indicate to the
Board that the other party has been
provided a copy.

(c) Failure to make service. If a docu-
ment sent to the Board by a party does
not indicate that a copy has been
served on the other party, the Board
may return the document to the party
that submitted it with such directions
as it considers appropriate, or the
Board may inquire whether a party has
received a copy and note on the record
the fact of inquiry and the response,
and may also direct the party that sub-
mitted the document to serve a copy
on the other party. In the absence of
proof of service a document may be
treated by the Board as not properly
filed.

6101.4 Appeal file [Rule 104].
(a) Submission to the Board by the con-

tracting officer. (1) Within 30 calendar
days from receipt of notice that an ap-
peal has been filed, or within such time
as the Board may allow, the con-
tracting officer shall file with the
Board appeal file exhibits consisting of
all documents and other tangible
things relevant to the claim and to the
contracting officer’s decision which has
been appealed, including:

(i) The contracting officer’s decision,
if any, from which the appeal is taken;

(ii) The contract, if any, including
amendments, specifications, plans, and
drawings;

(iii) All correspondence between the
parties that is relevant to the appeal,
including the written claim or claims
that are the subject of the appeal, and
evidence of their certification, if any;

(iv) Affidavits or statements of any
witnesses on the matter in dispute and
transcripts of any testimony taken be-
fore the filing of the notice of appeal;

(v) All documents and other tangible
things on which the contracting officer
relied in making the decision, and any
correspondence relating thereto;

(vi) The abstract of bids, if relevant;
and

(vii) Any additional existing evidence
or information deemed necessary to de-
termine the merits of the appeal.

(2) The contracting officer shall serve
a copy of the appeal file on the appel-
lant at the same time that the con-

tracting officer files it with the Board,
except that

(i) The contracting officer need not
serve on the appellant those documents
furnished the Board in camera pursuant
to 6101.12(h), and

(ii) The contracting officer shall
serve documents submitted under pro-
tective order only on those individuals
who have been granted access to such
documents by the Board. However, the
contracting officer must serve on the
appellant a list identifying the specific
documents filed in camera or under pro-
tective order with the Board, giving
sufficient details necessary for their
recognition. This list must also be filed
with the Board as an exhibit to the ap-
peal file.

(b) Submission to the Board by the ap-
pellant. Within 30 calendar days after
filing of the respondent’s appeal file ex-
hibits, or within such time as the
Board may allow, the appellant shall
file with the Board for inclusion in the
appeal file documents or other tangible
things relevant to the appeal that have
not been submitted by the contracting
officer. The appellant shall serve a
copy of its additional exhibits upon the
respondent at the same time as it files
them with the Board.

(c) Submissions on order of the Board.
The Board may, at any time during the
pendency of the appeal, require any
party to file other documents and tan-
gible things as additional exhibits.

(d) Organization of the appeal file. Ap-
peal file exhibits may be originals or
true, legible, and complete copies.
They shall be arranged in chrono-
logical order within each submission,
earliest documents first; bound in a
loose-leaf binder on the left margin ex-
cept where size or shape makes such
binding impracticable; numbered;
tabbed; and indexed. The numbering
shall be consecutive, in whole arabic
numerals (no letters, decimals, or frac-
tions), and continuous from one sub-
mission to the next, so that the com-
plete file, after all submissions, will
consist of one set of consecutively
numbered exhibits. In addition, the
pages within each exhibit shall be num-
bered consecutively unless the exhibit
already is paginated in a logical man-
ner. Consecutive pagination of the en-
tire file is not required. The index

VerDate 11<MAY>2000 04:53 Oct 12, 2001 Jkt 194199 PO 00000 Frm 00226 Fmt 8010 Sfmt 8010 Y:\SGML\194199T.XXX pfrm02 PsN: 194199T



227

GSA Board of Contract Appeals 6101.5

should include the date and a brief de-
scription of each exhibit and shall indi-
cate which exhibits, if any, have been
filed with the Board in camera or under
protective order or otherwise have not
been served on every other party.

(e) Lengthy or bulky materials. The
Board may waive the requirement to
furnish other parties copies or dupli-
cates of bulky, lengthy, or outsized
materials submitted to the Board as
exhibits.

(f) Use of appeal file as evidence. All
exhibits in the appeal file, except for
those as to which an objection has been
sustained, are part of the record upon
which the Board will render its deci-
sion. Unless otherwise ordered by the
Board, objection to any exhibit may be
made at any time before the first wit-
ness is sworn or, if the appeal is sub-
mitted on the record pursuant to
6101.11, at any time prior to or concur-
rent with the first record submission.
The Board may enlarge the time for
such objections and will consider an
objection made during a hearing if the
ground for objection could not reason-
ably have been earlier known to the ob-
jecting party. If an objection is sus-
tained, the Board will so note in the
record.

(g) When appeal file not required. Upon
motion of a party, the Board may post-
pone or dispense with the submission of
any or all appeal file exhibits.

6101.5 Filing cases; time limits for fil-
ing; docketing [Rule 105].

(a) Filing cases. Filing of a case oc-
curs as provided in 6101.1(b)(5).

(1) Notice of appeal. (i) A notice of ap-
peal shall be in writing and should be
signed by the appellant or by the appel-
lant’s attorney or authorized rep-
resentative. If the appeal is from a con-
tracting officer’s decision, the notice of
appeal should describe the decision in
enough detail to enable the Board to
differentiate that decision from any
other; the appellant can satisfy this re-
quirement by attaching to the notice
of appeal a copy of the contracting offi-
cer’s decision. If an appeal is taken
from the failure of a contracting offi-
cer to issue a decision, the notice of ap-
peal should describe in detail the claim
that the contracting officer has failed
to decide; the appellant can satisfy this

requirement by attaching a copy of the
written claim submission to the notice
of appeal.

(ii) A written notice in any form, in-
cluding the one specified in the appen-
dix to this part and part 6102, is suffi-
cient to initiate an appeal. The notice
of appeal should include the following
information:

(A) The number and date of the con-
tract;

(B) The name of the agency and the
component thereof against which the
claim has been asserted;

(C) The name of the contracting offi-
cer whose decision or failure to decide
is appealed and the date of the deci-
sion, if any;

(D) A brief account of the cir-
cumstances giving rise to the appeal;
and

(E) An estimate of the amount of
money in controversy, if any and if
known.

(iii) The appellant must send a copy
of the notice of appeal to the con-
tracting officer whose decision is ap-
pealed or, if there has been no decision,
to the contracting officer before whom
the appellant’s claim is pending.

(2) Petition. (i) A petition shall be in
writing and signed by the petitioner or
by the petitioner’s attorney or author-
ized representative. The petition
should describe in detail the claim that
the contracting officer has failed to de-
cide; the contractor can satisfy this re-
quirement by attaching to the petition
a copy of the written claim submission.

(ii) The petition should include the
following information:

(A) The number and date of the con-
tract;

(B) The name of the agency and the
component thereof against which the
claim has been asserted; and

(C) The name of the contracting offi-
cer whose decision is sought.

(3) Application. An application for
costs shall meet all requirements spec-
ified in 6101.35(c).

(4) Other participation. The Board
may, on motion, in its discretion, per-
mit an entity to participate in a case
in a special or limited way, such as by
filing an amicus curiae brief.

(b) Time limits for filing—(1) Appeals.
(i) An appeal from a decision of a con-
tracting officer shall be filed no later
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than 90 calendar days after the date
the appellant receives that decision.

(ii) An appeal may be filed with the
Board should the contracting officer
fail or refuse to issue a timely decision
on a claim submitted in writing, prop-
erly certified if required.

(2) Applications. An application for
costs shall be filed within 30 calendar
days of a final disposition in the under-
lying appeal, as provided in 6101.35(b).

(c) Notice of docketing. Notices of ap-
peal, petitions, and applications will be
docketed by the Office of the Clerk of
the Board, and a written notice of
docketing will be sent promptly to all
parties.

6101.6 Appearances; notice of appear-
ance [Rule 106].

(a) Appearances before the Board—(1)
Appellant; petitioner; applicant. Any ap-
pellant, petitioner, or applicant may
appear before the Board by an attor-
ney-at-law licensed to practice in a
state, commonwealth, or territory of
the United States, or in the District of
Columbia. An individual appellant, pe-
titioner, or applicant may appear in his
own behalf; a corporation, trust, or as-
sociation may appear by one of its offi-
cers or by any other authorized em-
ployee; and a partnership may appear
by one of its members or by any other
authorized employee.

(2) Respondent. The respondent may
appear before the Board by an attor-
ney-at-law licensed to practice in a
state, commonwealth, or territory of
the United States, or in the District of
Columbia. Alternatively, if not prohib-
ited by agency regulation or otherwise,
the respondent may appear by the con-
tracting officer or by the contracting
officer’s authorized representative.

(b) Notice of appearance. Unless a no-
tice of appearance is filed by some
other person, the person signing the
notice of appeal, petition, or applica-
tion shall be deemed to have appeared
on behalf of the appellant, petitioner,
or applicant, and the head of the re-
spondent agency’s litigation office
shall be deemed to have appeared on
behalf of the respondent. A notice of
appearance in the form specified in the
appendix to this part and Part 6102 is
sufficient. Attorneys representing par-
ties before the Board are required to

list the state bars to which they are
admitted and their state bar numbers
or other bar identifiers.

(c) Withdrawal of appearance. Any
person who has filed a notice of appear-
ance and who wishes to withdraw from
a case must file a motion which in-
cludes the name, address, telephone
number, and facsimile machine number
of the person who will assume responsi-
bility for representation of the party in
question. The motion shall state the
grounds for withdrawal unless it is ac-
companied by a representation from
the successor representative or exist-
ing co-counsel that the established
case schedule will be met.

6101.7 Pleadings in appeals [Rule 107].
(a) Pleadings required and permitted.

Except as the Board may otherwise
order, the Board requires the submis-
sion of a complaint and an answer. In
appropriate circumstances, the Board
may order or permit a reply to an an-
swer.

(b) Complaint. No later than 30 cal-
endar days after the docketing of the
appeal, the appellant shall file with the
Board a complaint setting forth its
claim or claims in simple, concise, and
direct terms. The complaint should set
forth the factual basis of the claim or
claims, with appropriate reference to
the contract provisions, and should
state the amount in controversy, or an
estimate thereof, if any and if known.
No particular form is prescribed for a
complaint, and the Board may des-
ignate the notice of appeal, a claim
submission, or any other document as
the complaint, either on its own initia-
tive or on request of the appellant, if
such document sufficiently states the
factual basis and amount of the claim.

(c) Answer. No later than 30 calendar
days after the filing of the complaint
or of the Board’s designation of a com-
plaint, the respondent shall file with
the Board an answer setting forth sim-
ple, concise, and direct statements of
its defenses to the claim or claims as-
serted in the complaint, as well as any
affirmative defenses it chooses to as-
sert. A dispositive motion or a motion
for a more definite statement may be
filed in lieu of the answer only with the
permission of the Board. If no answer is
timely filed, the board may enter a
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general denial, in which case the re-
spondent may thereafter amend the an-
swer to assert affirmative defenses
only by leave of the Board and as oth-
erwise prescribed by paragraph (f) of
this section. The Board will inform the
parties when it enters a general denial
on behalf of the respondent.

(d) Reply to an answer. If the Board
orders or permits a reply to an answer,
it shall be filed as directed by the
Board.

(e) Modifications to requirement for
pleadings. If the appellant has elected
the small claims procedure provided by
6102.2 or the accelerated procedure pro-
vided by 6102.3, the submission of
pleadings shall be governed by the ap-
plicable section.

(f) Amendment of pleadings. Each
party to an appeal may amend its
pleadings once without leave of the
Board at any time before a responsive
pleading is filed; if the pleading is one
to which no responsive pleading is per-
mitted, such amendment may be made
at any time within 20 calendar days
after it is served or, in small claims
proceedings under 6102.2, within 10
working days after it is served. The
Board may permit the parties to amend
pleadings further on conditions fair to
both parties. If a response to the
unamended pleading was required by
the rules in this part or by an order of
the Board, a response to the amended
pleading shall be filed no later than 30
calendar days after the filing of the
amended pleading or, in small claims
proceedings, no later than 15 calendar
days after the filing of the amended
pleading. 6101.12(e) concerns amend-
ments to pleadings to conform to the
evidence.

6101.8 Motions [Rule 108].
(a) How motions are made. Motions

may be oral or written. A written mo-
tion shall indicate the relief sought
and, either in the text of the motion or
in an accompanying legal memo-
randum, the grounds therefor. In addi-
tion, a motion for summary relief shall
comply with the requirements of para-
graph (g) of this section. 6101.25 pre-
scribes the form and content of legal
memoranda. Oral motions shall be
made on the record and in the presence
of the other party.

(b) When motions may be made. A mo-
tion filed in lieu of an answer pursuant
to 6101.7(c) shall be filed no later than
the date on which the answer is re-
quired to be filed or such later date as
may be established by the Board. Any
other dispositive motion shall be made
as soon as practicable after the
grounds therefor are known. Any other
motion shall be made promptly or as
required by this part.

(c) Dispositive motions. The following
dispositive motions may properly be
made before the Board:

(1) Motions to dismiss for lack of ju-
risdiction or for failure to state a
claim upon which relief can be granted;

(2) Motions to dismiss for failure to
prosecute;

(3) Motions for summary relief (anal-
ogous to summary judgment); and

(4) Any other motion to dismiss.
(d) Other motions. Other motions may

be made in good faith and in proper
form.

(e) Jurisdictional questions. The Board
may at any time consider the issue of
its jurisdiction to decide a case. When
all facts touching upon the Board’s ju-
risdiction are not to record, or in other
appropriate circumstances, a decision
on a jurisdictional question may be de-
ferred pending a hearing on the merits
or the filing of record submissions.

(f) Procedure. Unless otherwise di-
rected by the Board, a party may re-
spond to a written motion other than a
motion pursuant to 6101.30, 6101.31,
6101.32, or 6101.33 at any time within 20
calendar days after the filing of the
motion. Responses to motions pursuant
to 6101.30, 6101.31, 6101.32, or 6101.33 may
be made only as permitted or directed
by the Board. The Board may permit
hearing or oral argument on written
motions and may require additional
submissions from any of the parties.

(g) Motions for summary relief. (1) A
motion for summary relief should be
filed only when a party believes that,
based upon uncontested material facts,
it is entitled to relief in whole or in
part as a matter of law. A motion for
summary relief should be filed as soon
as feasible, to allow the Board to rule
on the motion in advance of a sched-
uled hearing date.

(2) With each motion for summary re-
lief, there shall be served and filed a
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separate document titled Statement of
Uncontested Facts, which shall contain
in separately numbered paragraphs all
of the material facts upon which the
moving party bases its motion and as
to which it contends there is no gen-
uine issue. This statement shall in-
clude references to the supporting affi-
davits or declarations and documents,
if any, and to the 6101.4 appeal file ex-
hibits relied upon to support such
statement.

(3) An opposing party shall file with
its opposition (or cross-motion) a sepa-
rate document titled Statement of
Genuine Issues. This document shall
identify, by reference to specific para-
graph numbers in the moving party’s
Statement of Uncontested Facts, those
facts as to which the opposing party
claims there is a genuine issue nec-
essary to be litigated. An opposing
party shall state the precise nature of
its disagreement and give its version of
the facts. This statement shall include
references to the supporting affidavits
or declarations and documents, if any,
and to the 6101.4 appeal file exhibits
that demonstrate the existence of a
genuine dispute. An opposing party
may also file a Statement of
Uncontested Facts as to any relevant
matters not covered by the moving
party’s statement.

(4) When a motion for summary relief
is made and supported as provided in
this section, an opposing party may
not rest upon the mere allegations or
denials of its pleadings, but the oppos-
ing party’s response, by affidavits or as
otherwise provided by this section,
must set forth specific facts showing
that there is a genuine issue of mate-
rial fact. If the opposing party does not
so respond, summary relief, if appro-
priate, shall be entered against that
party. For good cause shown, if an op-
posing party cannot present facts es-
sential to justify its opposition, the
Board may defer ruling on the motion
to permit affidavits to be obtained or
depositions to be taken or other dis-
covery to be conducted, or may made
such other order as is just.

(h) Effect of pending motion. Except as
this part and part 6102 provide or the
Board may order, a pending motion
shall not excuse the parties from pro-
ceeding with the case in accordance

with this part and part 6102 and the or-
ders and directions of the Board.

6101.9 Election of hearing or record
submission [Rule 109].

Each party shall inform the Board, in
writing, whether it elects a hearing or
submission of its case on the record
pursuant to 6101.11. Such an election
may be filed at any time unless a time
for filing is prescribed by the Board. A
party electing to submit its case on the
record pursuant to 6101.11 may also
elect to appear at a hearing solely to
cross-examine any witness presented
by the opposing party, provided that
the Board is informed of that party’s
intention within 10 working days of its
receipt of notice of the election of
hearing by the other party. If a hearing
is elected, the election should state
where and when the electing party de-
sires the hearing to be held and should
explain the reasons for its choices. A
hearing will be held if either party
elects one. If a party’s decision wheth-
er to elect a hearing is dependent upon
the intentions of the other party, it
shall consult with the other party be-
fore filing its election. If there is to be
a hearing, it will be held at a time and
place prescribed by the Board after
consultation with the party or parties
electing the hearing. The record sub-
missions from a party that has elected
to submit its case on the record shall
be due as provided in 6101.11.

6101.10 Conferences; conference
memorandum; prehearing order;
prehearing and presubmission
briefs [Rule 110].

(a) Conferences. The Board may con-
vene the parties in conference, either
by telephone or in person, for any pur-
pose. The conference may be steno-
graphically or electronically recorded,
at the discretion of the Board. Matters
to be considered and actions to be
taken at a conference may include:

(1) Simplifying, clarifying, or sev-
ering the issues;

(2) Stipulations, admissions, agree-
ments, and rulings to govern the ad-
missibility of evidence, understandings
on matters already of record, or other
similar means of avoiding unnecessary
proof;
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(3) Plans, schedules, and rulings to
facilitate discovery;

(4) Limiting the number of witnesses
and other means of avoiding cumu-
lative evidence;

(5) Stipulations or agreements dis-
posing of matters in dispute; or

(6) Ways to expedite disposition of
the case or to facilitate settlement of
the dispute, including, if the parties
and the Board agree, the use of alter-
native dispute resolution techniques,
as provided in 6102.1 and 6102.4.

(b) Conference memorandum. The
Board may prepare a memorandum of
the results of a conference or issue an
order reflecting any actions taken, or
both. A memorandum or order so
issued shall be placed in the record of
the case and sent to each party. Each
party shall have 5 working days after
receipt of a memorandum to object to
the substance of it.

(c) Prehearing order. The Board may
issue a prehearing or presubmission
order to govern the proceedings in a
case.

(d) Prehearing or presubmission briefs.
A party may, by leave of the Board, file
a prehearing or presubmission brief at
any time before the hearing or upon or
before the date on which first record
submissions are due.

6101.11 Submission on the record
without a hearing [Rule 111].

(a) Submission on the record. (1) A
party may elect to submit its case on
the record without a hearing. A party
submitting its case on the record may
include in its written record submis-
sion or submissions:

(i) Any relevant documents or other
tangible things it wishes the Board to
admit into evidence;

(ii) Affidavits, depositions, and other
discovery materials that set forth rel-
evant evidence; and

(iii) A brief or memorandum of law.
(2) The Board may require the sub-

mission of additional evidence or briefs
and may order oral argument in a case
submitted on the record.

(b) Time for submission. (1) If both par-
ties have elected to submit the case on
the record, the Board will issue an
order prescribing the time for initial
and, if appropriate, reply record sub-
missions.

(2) If one party has elected a hearing
and the other party has elected to sub-
mit its case on the record, the party
submitting on the record shall make
its initial submission no later than the
commencement of the hearing or at an
earlier date if the Board so orders, and
a further submission in the form of a
brief at the time for submission of
posthearing briefs.

(c) Objections to evidence. Unless oth-
erwise directed by the Board, objec-
tions to evidence (other than the ap-
peal file and supplements thereto) in a
record submission may be made within
10 working days after the filing of the
submission. Replies to such objections,
if any, may be made within 10 working
days after the filing of the objection.
The Board may rule on such objections
in its opinion deciding the merits or
otherwise disposing of the case.

6101.12 Record of Board proceedings
[Rule 112].

(a) Composition of the record for deci-
sion. (1) The record upon which any de-
cision of the Board will be rendered
consists of:

(i) The notice of appeal, petition, or
application;

(ii) Appeal file exhibits other than
those as to which objection has been
sustained;

(iii) Hearing exhibits other than
those as to which an objection has been
sustained;

(iv) Pleadings;
(v) Motions and responses thereto;
(vi) Memoranda, orders, rulings, and

directions to the parties issued by the
Board;

(vii) Documents and other tangible
things admitted in evidence by the
Board;

(viii) Written transcripts or elec-
tronic recordings of proceedings;

(ix) Stipulations and admissions by
the parties;

(x) Depositions, or parts thereof, re-
ceived in evidence;

(xi) Written interrogatories and re-
sponses received in evidence;

(xii) Briefs and memoranda of law;
and

(xiii) Anything else that the Board
may designate.

(2) All other papers and documents in
a case are part of the administrative
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record of the proceedings. The adminis-
trative record shall include file and
hearing exhibits offered but not re-
ceived in evidence in a case; it may
also include correspondence with and
between the parties, and depositions,
interrogatories, offers of proof con-
tained in the transcript, and other doc-
uments that are not part of the record
for decision.

(b) Time for entry into the record. Ex-
cept as the Board may otherwise order,
nothing other than posthearing briefs
will be received into the record after a
hearing is completed. In cases sub-
mitted on the record without a hear-
ing, nothing will be received into the
record after the time for filing of the
last record submission. Briefs will be
due as provided in 6101.25(b).

(c) Closing of the record. Except as the
Board may otherwise order, no proof
shall be received in evidence after a
hearing is completed or, in cases sub-
mitted on the record without a hear-
ing, after notice by the Board to the
parties that the record is closed and
that the case is ready for decision.

(d) Notice that the case is ready for de-
cision. The Board will give written no-
tice to the parties when the record is
closed and the case is ready for deci-
sion.

(e) Amendments to conform to the evi-
dence. When issues within the proper
scope of a case, but not raised in the
pleadings, have been raised without ob-
jection or with permission of the Board
at a hearing (see 6101.21(h)) or in record
submissions, they shall be treated in
all respects as if they had been raised
in the pleadings. The Board may for-
mally amend the pleadings to conform
to the proof or may order that the
record be deemed to contain pleadings
so amended.

(f) Enlargement of the record. The
Board may at any time require or per-
mit enlargement of the record with ad-
ditional evidence and briefs. It may re-
open the record to receive additional
evidence and oral argument at a hear-
ing.

(g) Inspection of the record of pro-
ceedings; release of any paper, document,
or tangible thing prohibited. Except for
any part thereof that is subject to a

protective order or deemed an in cam-
era submission, the record of pro-
ceedings in a case shall be made avail-
able for inspection by any person. Such
record shall be made available at the
Office of the Clerk of the Board during
the Board’s normal working hours, as
soon as practicable given the demands
on the Board of processing the subject
case and other cases. Except as pro-
vided in 6101.23(c) and 6101.37(d), no
paper, document, or tangible thing
which is part of the record of pro-
ceedings in a case may be released
from the offices of the Board. Copies
may be obtained by any person as pro-
vided in 6101.38(d). If such inspection or
copying involves more than minimal
costs to the Board, reimbursement will
be required.

(h) Protected and in camera submis-
sions. (1) A party may by motion re-
quest that the Board receive and hold
materials under conditions that would
limit access to them on the ground
that such documents are privileged or
confidential, or sensitive in some other
way. The moving party must state the
grounds for such limited access. The
board may also determine on its own
initiative to hold materials under such
conditions. The manner in which such
materials will be held, the persons who
shall have access to them, and the con-
ditions (if any) under which such ac-
cess will be allowed will be specified in
an order of the Board. If the materials
are held under such an order, they will
be part of the record of the case. If the
Board denies the motion, the materials
may be returned to the party that sub-
mitted them. If the moving party asks,
however, that the materials be placed
in the administrative record, in camera,
for the purpose of possible later review
of the Board’s denial, the Board will
comply with the request.

(2) A party may also ask, or the
Board may direct, that testimony be
received under protective order or in
camera. The procedures under para-
graph (h)(1) of this section shall be fol-
lowed with respect to such request or
direction.

VerDate 11<MAY>2000 04:53 Oct 12, 2001 Jkt 194199 PO 00000 Frm 00232 Fmt 8010 Sfmt 8010 Y:\SGML\194199T.XXX pfrm02 PsN: 194199T



233

GSA Board of Contract Appeals 6101.15

6101.13—6101.14 [Reserved]

6101.15 General provisions governing
discovery [Rule 115].

(a) Discovery methods. The parties
may obtain discovery by one or more of
the following methods:

(1) Depositions upon oral examina-
tion or written questions;

(2) Written interrogatories;
(3) Requests for production of docu-

ments or other tangible things; and
(4) Requests for admission.
(b) Scope of discovery. Except as oth-

erwise limited by order of the Board in
accordance with this part and part 6102,
the parties may obtain discovery re-
garding any matter, not privileged,
which is relevant to the subject matter
involved in the pending case, whether
it relates to the claim or defense of a
party, including the existence, descrip-
tion, nature, custody, condition, and
location of any books, documents, or
other tangible things, and the identity
and location of persons having knowl-
edge of any discoverable matter. It is
not a ground for objection that the in-
formation sought will be inadmissible
if the information sought appears rea-
sonably calculated to lead to the dis-
covery of admissible evidence.

(c) Discovery limits. The Board may
limit the frequency or extent of use of
the discovery methods set forth in this
section if it determines that:

(1) The discovery sought is unreason-
ably cumulative or duplicative, or is
obtainable from some other source that
is more convenient, less burdensome,
or less expensive;

(2) The party seeking discovery has
had ample opportunity by discovery in
the case to obtain the information
sought; or

(3) The discovery is unduly burden-
some and expensive, taking into ac-
count the needs of the case, the
amount in controversy, limitations on
the parties’ resources, and the impor-
tance of the issues at stake.

(d) Conduct of discovery. Parties may
engage in discovery only to the extent
the Board enters an order which either
incorporates an agreed plan and sched-
ule acceptable to the Board or other-
wise permits such discovery as the
moving party can demonstrate is re-

quired for the expeditious, fair, and
reasonable resolution of the case.

(e) Discovery conference. Upon request
of a party or on its own initiative, the
Board may at any time hold an infor-
mal meeting or telephone conference
with the parties to identify the issues
for discovery purposes; establish a plan
and schedule for discovery; set limita-
tions on discovery, if any; and deter-
mine such other matters as are nec-
essary for the proper management of
discovery. The Board may include in
the conference such other matters as it
deems appropriate in accordance with
6101.10.

(f) Discovery objections. (1) In connec-
tion with any discovery procedure, the
Board, on motion or on its own initia-
tive, may make any order which jus-
tice requires to protect a party or per-
son from annoyance, embarrassment,
oppression, or undue burden or ex-
pense, including, but not limited to,
one or more of the following:

(i) That the discovery not be had;
(ii) That the discovery be had only on

specified terms and conditions, includ-
ing a designation of the time and place,
or that the scope of discovery be lim-
ited to certain matters;

(iii) That the discovery be conducted
with no one present except persons des-
ignated by the Board; and

(iv) That confidential information
not be disclosed or that it be disclosed
only in a designated way.

(2) Unless otherwise ordered by the
Board, any objection to a discovery re-
quest must be filed within 15 calendar
days after receipt. A party shall fully
respond to any discovery request to
which it does not file a timely objec-
tion. The parties are required to make
a good faith effort to resolve objections
to discovery requests informally.

(3) A party receiving an objection to
a discovery request, or a party which
believes that another party’s response
to a discovery request is incomplete or
entirely absent, may file a motion to
compel a response, but such a motion
must include a representation that the
moving party has tried in good faith,
prior to filing the motion, to resolve
the matter informally. The motion to
compel shall include a copy of each dis-
covery request at issue and the re-
sponse, if any.
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(g) Failure to make or cooperate in dis-
covery; sanctions. If a party fails

(i) To appear for a deposition, after
being served with a proper notice;

(ii) To serve answers or objections to
interrogatories submitted under
6101.17, after proper service of interrog-
atories; or

(iii) To serve a written response to a
request for inspection, production, and
copying of any documents and things
under 6101.17, the party seeking dis-
covery may move the Board to impose
appropriate sanctions under 6101.18.

(h) Subpoenas. A party may request
the issuance of a subpoena in aid of dis-
covery under the provision of 6101.20.

6101.16 Depositions [Rule 116].

(a) When depositions may be taken.
Upon request of a party, the Board may
order the taking of testimony of any
person by deposition upon oral exam-
ination or written questions before an
officer authorized to administer oaths
at the place of examination. Attend-
ance of witnesses may be compelled by
subpoena as provided in 6101.20, and the
Board may upon motion order that the
testimony at a deposition be recorded
by other than stenographic means, in
which event the order may designate
the manner of recording, preserving,
and filing the deposition and may in-
clude other provisions to ensure that
the recorded testimony will be accu-
rate and trustworthy. If the order is
made, a party may, nevertheless, ar-
range to have a stenographic tran-
scription made at its own expense.

(b) Depositions: time; place; manner of
taking. The time, place, and manner of
taking depositions, including the tak-
ing of depositions by telephone, shall
be as agreed upon by the parties or,
failing such agreement, as ordered by
the Board. A deposition taken by tele-
phone is taken at the place where the
deponent is to answer questions.

(c) Use of depositions. At a hearing on
the merits or upon a motion or inter-
locutory proceeding, any part or all of
a deposition, so far as admissible and
as though the witness were then
present and testifying, may be used
against a party who was present or rep-
resented at the taking of the deposi-
tion or who had reasonable notice

thereof, in accordance with any of the
following provisions:

(1) Any deposition may be used by a
party for the purpose of contradicting
or impeaching the testimony of the de-
ponent as a witness.

(2) The deposition of a party or of
anyone who at the time of taking the
deposition was an officer, director, or
managing agent, or a person designated
to testify on behalf of a public or pri-
vate corporation, partnership or asso-
ciation, or governmental agency which
is a party may be used by an adverse
party for any purpose.

(3) The deposition of a witness,
whether or not a party, may be used by
a party for any purpose in its own be-
half if the Board finds that:

(i) The witness is dead;
(ii) The attendance of the witness at

the place of hearing cannot be reason-
ably obtained, unless it appears that
the absence of the witness was pro-
cured by the party offering the deposi-
tion;

(iii) The witness is unable to attend
or testify because of illness, infirmity,
age, or imprisonment;

(iv) The party offering the deposition
has been unable to procure the attend-
ance of the witness by subpoena; or

(v) Upon request and notice, excep-
tional circumstances exist which make
it desirable in the interest of justice
and with due regard to the importance
of presenting the testimony of wit-
nesses orally in open hearing, to allow
the deposition to be used.

(4) If only part of a deposition is of-
fered in evidence by a party, an adverse
party may require the offering party to
introduce any other part which in fair-
ness ought to be considered with the
part introduced.

(d) Depositions pending appeal from a
decision of the Board. (1) If an appeal
has been taken from a decision of the
Board, or before the taking of an ap-
peal if the time therefor has not ex-
pired, the Board may allow the taking
of depositions of witnesses to perpet-
uate their testimony for use in the
event of further proceedings before the
Board. In such case, the party that de-
sires to perpetuate testimony may
make a motion before the Board for
leave to take the depositions as if the
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action were pending before the Board.
The motion shall show:

(i) The names and addresses of the
persons to be examined and the sub-
stance of the testimony which the
moving party expects to elicit from
each; and

(ii) The reasons for perpetuating the
testimony of the persons named.

(2) If the Board finds that the perpet-
uation of testimony is proper to avoid
a failure or a delay of justice, it may
order the depositions to be taken and
may make orders of the character pro-
vided for in 6101.15 and in this section.
Thereupon, the depositions may be
taken and used as prescribed in this
part for depositions taken in actions
pending before the Board. Upon request
and for good cause shown, a judge may
issue or obtain a subpoena, in accord-
ance with 6101.20, for the purpose of
perpetuating testimony by deposition
during the pendency of an appeal from
a Board decision.

6101.17 Interrogatories to parties; re-
quests for admission; requests for
production of documents [Rule 117].

Upon order from the Board permit-
ting such discovery, a party may serve
on another party written interrog-
atories, requests for admission, and re-
quests for production of documents.

(a) Written interrogatories. Written in-
terrogatories shall be answered sepa-
rately in writing, signed under oath or
accompanied by a declaration under
penalty of perjury, and answered with-
in 30 calender days after service. Objec-
tions shall be filed within the time lim-
its set forth in 6101.15(f)(2). An inter-
rogatory otherwise proper is not nec-
essarily objectionable merely because
an answer to the interrogatory may in-
volve an opinion or contention that re-
lates to fact or the application of law
to fact, but the Board may order that
such an interrogatory need not be an-
swered until after designated discovery
has been completed or until a con-
ference has been held, or some other
event has occurred.

(b) Option to produce business records.
Where the answer to an interrogatory
may be derived or ascertained from the
business records of the party upon
which the interrogatory has been
served, or from an examination, audit,

or inspection of such business records,
including a compilation, abstract, or
summary thereof, and the burden of de-
riving or ascertaining the answer is
substantially the same for the party
serving the interrogatory as for the
party served, it is a sufficient answer
to such interrogatory to specify the
records from which the answer may be
derived or ascertained and to afford to
the party serving the interrogatory
reasonable opportunity to examine,
audit, or inspect such records and to
make copies, compilations, abstracts,
or summaries thereof. Such specifica-
tion shall be in sufficient detail to per-
mit the interrogating party to locate
and to identify, as readily as can the
party served, the records from which
the answer may be ascertained.

(c) Written requests for admission. A
written request for the admission of
the truth of any matter, within the
proper scope of discovery, that relates
to statements or opinions of fact or of
the application of law to fact, includ-
ing the genuineness of any documents,
is to be answered in writing and signed
within 30 calendar days after service.
Objections shall be filed within the
time limits set forth in 6101.15(f)(2).
Otherwise, the matter therein may be
deemed to be admitted. Any matter ad-
mitted is conclusively established for
the purpose of the pending action, un-
less the Board on motion permits with-
drawal or amendment of the admission.
Any admission made by a party under
this paragraph is for the purpose of the
pending action only and is not an ad-
mission for any other purpose, nor may
it be used against the party in any
other proceeding.

(d) Written requests for production of
documents. A written request for the
production, inspection, and copying of
any documents and things shall be an-
swered within 30 calendar days after
service. Objections shall be filed within
the time limits set forth in 6101.15(f)(2).

(e) Change in time for response. Upon
request of a party, or on its own initia-
tive, the Board may prescribe a period
of time other than that specified in
this section.

(f) Responses. A party that has re-
sponded to written interrogatories, re-
quests for admission, or requests for

VerDate 11<MAY>2000 04:53 Oct 12, 2001 Jkt 194199 PO 00000 Frm 00235 Fmt 8010 Sfmt 8010 Y:\SGML\194199T.XXX pfrm02 PsN: 194199T



236

48 CFR Ch. 61 (10–1–01 Edition)6101.18

production of documents, upon becom-
ing aware of deficiencies or inaccura-
cies in its original responses, or upon
acquiring additional information or ad-
ditional documents relevant thereto,
shall, as quickly as practicable, and as
often as necessary, supplement its re-
sponses to the requesting party with
correct and sufficient additional infor-
mation and such additional documents
as are necessary to give a complete and
accurate response to the request.

6101.18 Sanctions and other pro-
ceedings [Rule 118].

(a) Standards. All parties and their
representatives, attorneys, and any ex-
pert/consultant retained by them or
their attorneys, must obey directions
and orders prescribed by the Board and
adhere to standards of conduct applica-
ble to such parties and persons. As to
an attorney, the standards include the
rules of professional conduct and ethics
of the jurisdictions in which an attor-
ney is licensed to practice, to the ex-
tent that those rules are relevant to
conduct affecting the integrity of the
Board, its process, and its proceedings.
The Board will also look to voluntary
professional guidelines in evaluating
an individual’s conduct.

(b) Sanctions. When a party or its rep-
resentative or attorney or any expert/
consultant fails to comply with any di-
rection or order issued by the Board
(including an order to provide or per-
mit discovery), or engages in mis-
conduct affecting the Board, its proc-
ess, or its proceedings, the Board may
make such orders as are just, including
the imposition of appropriate sanc-
tions. The sanctions include:

(1) Taking the facts pertaining to the
matter in dispute to be established for
the purpose of the case in accordance
with the contention of the party sub-
mitting the discovery request;

(2) Forbidding challenge of the accu-
racy of any evidence;

(3) Refusing to allow the disobedient
party to support or oppose designated
claims or defenses;

(4) Prohibiting the disobedient party
from introducing in evidence des-
ignated documents or items of testi-
mony;

(5) Striking pleadings or parts there-
of, or staying further proceedings until
the order is obeyed;

(6) Dismissing the case or any part
thereof;

(7) Enforcing the protective order and
disciplining individuals subject to such
other violation thereof, including dis-
qualifying a party’s representative, at-
torney, or expert/consultant from fur-
ther participation in the case; or

(8) Imposing such other sanctions as
the Board deems appropriate.

(c) Denial of access to protected mate-
rial for prior violations of protective or-
ders. The Board may in its discretion
deny access to protected material to
any person found to have previously
violated the Board’s protective order.

(d) Disciplinary proceedings. (1) In ad-
dition to the other procedures in this
section, the Board may discipline indi-
vidual party representatives, attor-
neys, and experts/consultants for a vio-
lation of any Board order or direction
or standard of conduct applicable to
such individual where the violation se-
riously affects the integrity of the
Board’s process or proceedings. Sanc-
tions may be public or private, and
may include admonishment, disquali-
fication from a particular matter, re-
ferral to an appropriate licensing au-
thority, or such other action as cir-
cumstances may warrant.

(2) The Board in its discretion may
suspend an individual from appearing
before the Board as a party representa-
tive, attorney, or expert/consultant if,
after affording such individual notice
and an opportunity to be heard, a ma-
jority of the members of the full Board
determines such a sanction is war-
ranted.

6101.19 Hearings: scheduling; notice;
unexcused absences [Rule 119].

(a) Scheduling of hearings. Hearings
will be held at the time and place or-
dered by the Board and will be sched-
uled at the discretion of the Board. In
scheduling hearings, the Board will
consider the requirements of this part
and part 6102, the need for orderly man-
agement of the Board’s caseload, and
the stated desires of the parties as ex-
pressed in their elections filed pursu-
ant to 6101.9 or otherwise. The time or
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place for hearing may be changed by
the Board at any time.

(b) Notice of hearing. Notice of hear-
ing will be by written order of the
Board. Notice of changes in the hearing
schedule will also be by written order
when practicable but may be oral in ex-
igent circumstances. Except as the
Board may otherwise order, each party
that plans to attend the hearing shall,
within 10 working days of receipt of:

(1) A written notice of hearing or
(2) Any notice of a change in hearing

schedule stating that an acknowledg-
ment is required, notify the Board in
writing that it will attend the hearing.

(c) Unexcused absence from hearing. In
the event of the unexcused absence of a
party from a hearing, the hearing will
proceed, and the absent party will be
deemed to have elected to submit its
case on the record pursuant to 6101.11.

6101.20 Subpoenas [Rule 120].
(a) Voluntary cooperation in lieu of

subpoena. Each party is expected to:
(1) Cooperate by making available

witnesses and evidence under its con-
trol, when requested by another party,
without issuance of a subpoena; and

(2) Secure voluntary attendance of
third-party witnesses and production of
evidence by third parties, and when
practicable, without issuance of a sub-
poena.

(b) General. Upon the written request
of any party filed with the Office of the
Clerk of the Board, or on the initiative
of a judge, a subpoena may be issued
that commands the person to whom it
is directed to:

(1) Attend and give testimony at a
deposition in a city or county where
that person resides or is employed or
transacts business in person, or at an-
other location convenient to that per-
son that is specifically determined by
the Board;

(2) Attend and give testimony at a
hearing; and

(3) Produce the books, papers, docu-
ments, and other tangible things des-
ignated in the subpoena.

(c) Request for subpoena. A request for
a subpoena shall state the reasonable
scope and general relevance to the case
of the testimony and of any documen-
tary evidence sought. A request for a
subpoena shall be filed at least 15 cal-

endar days before the testimony of a
witness or documentary evidence is to
be provided. The Board may, in its dis-
cretion, honor requests for subpoenas
not made within this time limitation.

(d) Form; issuance. Every subpoena
shall be in the form specified in the ap-
pendix to this part and part 6102. Un-
less a party has the approval of a judge
to submit a subpoena in blank (in
whole or in part), a party shall submit
to the judge a completed subpoena
(save the ‘‘Return on Service’’ portion).
In issuing a subpoena to a requesting
party, the judge shall sign the sub-
poena. The party to whom the sub-
poena is issued shall complete the sub-
poena before service.

(2) If the person subpoenaed is lo-
cated in a foreign country, a letter ro-
tatory or a subpoena may be issued and
served under the circumstances and in
the manner provided in 28 U.S.C. 1781–
1784.

(e) Service. (1) The party requesting a
subpoena shall arrange for service.
Service shall be made as soon as prac-
ticable after the subpoena has been
issued.

(2) A subpoena requiring the attend-
ance of a witness at a deposition or
hearing may be served at any place. A
subpoena may be served by a United
States marshal or deputy marshal, or
by any other person who is not a party
and not less than 18 years of age. Serv-
ice of a subpoena upon a person named
therein shall be made by personal de-
livery of a copy to that person and ten-
der of the fees for one day’s attendance
and the mileage allowed by 28 U.S.C.
1821 or other applicable law; however,
where the subpoena is issued on behalf
of the Government, money payments
need not be tendered in advance of at-
tendance.

(f) Proof of service. The person serving
the subpoena shall make proof of serv-
ice thereof to the Board promptly and
in any event before the date on which
the person served must respond to the
subpoena. Proof of service shall be
made by completion and execution and
submission to the Board of the ‘‘Return
on Service’’ portion of a duplicate copy
of the subpoena issued by a judge. If
service is made by a person other than
a United States marshal or his deputy,
that person shall make an affidavit as
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proof by executing the ‘‘Return on
Service’’ in the presence of a notary.

(g) Motion to quash or to modify. Upon
written motion by the person subpoe-
naed or by a party, made within 14 cal-
endar days after service, but in any
event not later than the time specified
in the subpoena for compliance, the
Board may

(1) Quash or modify the subpoena if it
is unreasonable and oppressive or for
other good cause shown, or

(2) Require the party in whose behalf
the subpoena was issued to advance the
reasonable cost of producing subpoe-
naed documentary evidence. Where cir-
cumstances require, the Board may act
upon such a motion at any time after a
copy has been served upon opposing
parties.

(h) Contumacy or refusal to obey a sub-
poena. In a case of contumacy or re-
fusal to obey a subpoena by a person
who resides, is found, or transacts busi-
ness within the jurisdiction of a United
States district court, the Board shall
apply to the court through the Attor-
ney General of the United States for an
order requiring the person to appear
before the board to give testimony,
produce evidence or both. If a person
fails to obey such an order, the court
may punish that person for contempt
of court.

6101.21 Hearing procedures [Rule
121].

(a) Nature and conduct of hearings. Ex-
cept when necessary to maintain the
confidentiality of protected material
or testimony, or material submitted in
camera, all hearings on the merits of
cases shall be open to the public and
conducted insofar as is convenient in
regular hearing rooms. All other acts
or proceedings may be done or con-
ducted by the Board either in its of-
fices or at other places.

(b) Continuances; change of location.
Whenever practicable, a hearing will be
conducted in one continuous session or
a series of consecutive sessions at a
single location. However, the Board
may at any time continue the hearing
to a future date and may arrange to
conduct the hearing in more than one
location. The Board may also continue
a hearing to permit a party to conduct
additional discovery on conditions es-

tablished by the Board. In exercising
its discretion to continue a hearing or
to change its location, the Board will
give due consideration to the same ele-
ments (set forth in 6101.19(a)) that it
considers in scheduling hearings.

(c) Availability of witnesses, documents,
and other tangible things. It is the re-
sponsibility of a party desiring to call
any witness, or to use any document or
other tangible thing as an exhibit in
the course of a hearing, to ensure that
whoever it wishes to call and whatever
it wishes to use is available at the
hearing.

(d) Enlargement of the record. The
Board may at any time during the con-
duct of a hearing require evidence or
argument in addition to that put forth
by the parties.

(e) Examination of witnesses. Wit-
nesses before the Board will testify
under oath or affirmation. A party or
the Board may obtain an answer from
any witness to any question that is not
the subject of an objection that the
Board sustains.

(f) Refusal to be sworn. If a person
called as a witness refuses to be sworn
or to affirm before testifying, the
Board may direct that witness to do so
and, in the event of continued refusal,
the Board may permit the taking of
testimony without oath or affirmation.
Alternatively, the Board may refuse to
permit the examination of that wit-
ness, in which event it may state for
the record the inferences it draws from
the witness’s refusal to testify under
oath or affirmation. Alternatively, the
Board may issue a subpoena to compel
that witness to testify under oath or
affirmation, and in the event of the
witness’s continued refusal to swear or
affirm, may seek enforcement of that
subpoena pursuant to 6101.20(h).

(g) Refusal to answer. If a witness re-
fuses to answer a question put to him
in the course of his testimony, the
Board may direct that witness to an-
swer and, in the event of continued re-
fusal, the Board may state for the
record the inferences if draws from the
refusal to answer. Alternatively, the
Board may issue a subpoena to compel
that witness to testify and, in the
event of the witness’s continued refusal
to testify, may seek enforcement of
that subpoena pursuant to 6101.20(h).
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(h) Issues not raised by pleadings. If
evidence is objected to at a hearing on
the ground that it is not within the
issues raised by the pleadings, it may
nevertheless be admitted by the Board
if it is within the proper scope of the
case. If such evidence is admitted, the
Board may grant the objecting party a
continuance to enable it to meet such
evidence. If such evidence is admitted,
the pleadings may be amended to con-
form to the evidence, as provided by
6101.12(e).

(i) Delay by parties. If the Board de-
termines that the hearing is being un-
reasonably delayed by the failure of a
party to produce evidence, or by the
undue prolongation of the presentation
of evidence, it may, by written order or
by ruling from the bench, prescribe a
time or times within which the presen-
tation of evidence must be concluded,
establish time limits on the direct or
cross-examination of witnesses, and en-
force such order or ruling by appro-
priate sanctions.

6101.22 Admissibility and weight of
evidence [Rule 122].

(a) Admissibility. Any relevant evi-
dence may be received. The Board may
exclude relevant evidence to avoid un-
fair prejudice, confusion of the issues,
undue delay, waste of time, or needless
presentation of cumulative evidence.
Hearsay evidence is admissible unless
the Board finds it unreliable or
untrustworthy.

(b) Federal Rules of Evidence. As a
general matter, and subject to the
other provisions of this section, the
Board will base its evidentiary rulings
on the Federal Rules of Evidence.

(c) Weight and credibility. The Board
will determine the weight to be given
to evidence and the credibility to be
accorded witnesses.

(d) Submission of evidence in camera.
6101.12(h) governs submissions in cam-
era.

6101.23 Exhibits [Rule 123].
(a) Marking of exhibits. (1) Documents

and other tangible things offered in
evidence by a party will be marked for
identification by the Board during the
hearing or, if it is convenient for the
Board and the parties, before the com-
mencement of the hearing. They will

be numbered consecutively as the ex-
hibits of the party offering them.

(2) If a party elects to proceed on the
record without a hearing pursuant to
6101.11, documentary evidence sub-
mitted by that party will be numbered
consecutively by the Board as appeal
file exhibits.

(b) Copies as exhibits. Except upon ob-
jection sustained by the Board for good
cause shown, copies of documents may
be offered and received into evidence as
exhibits, provided they are of equal
legibility and quality as the originals,
and such copies shall have the same
force and effect as if they were the
originals. If the Board so directs, a
party offering a copy of a document as
an exhibit shall have the original
available at the hearing for examina-
tion by the Board and any other party.
When the original of a document has
been received into evidence as an ex-
hibit, an accurate copy thereof may be
substituted in evidence for the original
by leave of the Board at any time.

(c) Withdrawal of documentary exhibits
and other papers. With the permission
of the Board, a party may remove an
exhibit during the course of a pro-
ceeding. Otherwise, except as provided
in 6101.37(d), no withdrawal of any pa-
pers in the Board’s file is permitted. In-
spection of the file at the Board’s of-
fices is permitted by 6101.12(g).

(d) Disposition of physical exhibits. Any
physical (as opposed to documentary)
exhibit may be disposed of by the
Board at any time more than 90 cal-
endar days after the expiration of the
period for appeal from the decision of
the Board, unless it has been earlier
withdrawn by the party that submitted
it.

6101.24 Transcripts of proceedings;
corrections [Rule 124].

(a) Transcripts Except as the Board
may otherwise order, all hearings,
other than those under the small
claims procedure prescribed by 6102.2,
will be stenographically or electroni-
cally recorded and transcribed. Any
other hearing or conference will be re-
corded or transcribed only by order of
the Board. Copies or transcriptions of
stenographic or electronic recordings
not ordered to be transcribed by the
Board will be furnished to the parties
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or other persons only on conditions
prescribed by the Board, which may in-
clude the payment of the costs of copy-
ing or transcription. Each party is re-
sponsible for obtaining its own copy of
the transcript if one is prepared.

(b) Corrections. Corrections to an offi-
cial transcript will be made only when
they involve errors affecting its sub-
stance. The Board may order such cor-
rections on motion or on its own initia-
tive, and only after notice to the par-
ties giving them opportunity to object.
Such corrections will ordinarily be
made either by hand with pen and ink
or by the appending of an errata sheet,
but when no other method of correc-
tion is practicable the Board may re-
quire the reporter to provide substitute
or additional pages.

6101.25 Briefs and memoranda of law
[Rule 125].

(a) Form and content of briefs and
memoranda of law. Briefs and memo-
randa of law shall be typewritten on
standard size 81⁄2 by 11–inch paper. Oth-
erwise, no particular form or organiza-
tion is prescribed. Posthearing briefs
should, at a minimum, succinctly set
forth

(1) The facts of the case with cita-
tions to those places in the record
where supporting evidence can be found
and

(2) Argument with citations to sup-
porting legal authorities. Memoranda
of law should generally adhere as close-
ly as practicable to the form and con-
tent of briefs.

(b) Submission of posthearing briefs.
Except as the Board may otherwise
order, posthearing briefs shall be filed
30 calendar days after the Board’s re-
ceipt of the transcript; reply briefs, if
filed, shall be filed 15 calendar days
after the parties’ receipt of the initial
posthearing briefs. The Board will no-
tify the parties of the date of its re-
ceipt of the transcript. In the event one
party has elected a hearing and the
other party has elected to submit its
case on the record pursuant to 6101.11,
the filing of record submissions in the
form of briefs shall be governed by this
section.

6101.26 Consolidation; separate hear-
ings; separate determination of li-
ability [Rule 126].

(a) Consolidation. When cases involv-
ing common questions of law or fact
are pending, the Board may:

(1) Order a joint hearing of any or all
of the matters at issue in the cases;

(2) Order the cases consolidated; or
(3) Make such other orders con-

cerning the proceedings therein as are
intended to avoid unnecessary costs or
delay.

(b) Separate hearings. The Board may
order a separate hearing of any case or
cases or of any claims or issues or
number of claims or issues therein. The
Board may enter appropriate orders or
decisions with respect to any claims or
issues that are heard separately.

(c) Separate determinations of liability.
The Board may:

(1) Limit a hearing to those issues of
law and fact relating to the right of a
party to recover, reserving the deter-
mination of the amount of recovery, if
any, for other proceedings; and

(2) In its decision of an appeal, irre-
spective of whether there is evidence in
the record concerning the amount of
recovery, and whether or not a stipula-
tion or order has been made, reserve
determination of the amount of recov-
ery for other proceedings. In any in-
stance in which the Board has reserved
its determination of the amount of re-
covery for other proceedings, its deci-
sion on the question of the right to re-
cover shall be final, subject to the pro-
visions of 6101.30 through 6101.33.

6101.27 Stay or suspension of pro-
ceedings; dismissals in lieu of stay
or suspension [Rule 127].

(a) Stay of proceedings to obtain con-
tracting officer’s decision. The Board
may in its discretion stay proceedings
to permit a contracting officer to issue
a decision when an appeal has been
taken from the contracting officer’s al-
leged failure to render a timely deci-
sion.

(b) Suspension for other cause. The
Board may suspend proceedings in a
case for good cause. The order sus-
pending proceedings will prescribe the
duration of the suspension or the con-
ditions on which it will expire. The
order may also prescribe actions to be
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taken by the parties during the period
of suspension or following its expira-
tion.

(c) Dismissal in lieu of stay or suspen-
sion. When circumstances beyond the
control of the Board prevent the con-
tinuation of proceedings in a case, the
Board may, in lieu of issuing an order
suspending proceedings, dismiss the
case without prejudice to reinstate-
ment. Such a dismissal may require re-
instatement by a date certain or with-
in a certain period of time after the oc-
currence of a specified event. If the
order of dismissal does not otherwise
provide, it will be subject to the provi-
sions of 6101.28(b).

6101.28 Dismissals [Rule 128].
(a) Generally. A case may be dis-

missed by the Board on motion of ei-
ther party. A case may also be dis-
missed for reasons cited by the Board
in a show cause order to which re-
sponse has been permitted. Every dis-
missal shall be with prejudice to rein-
statement of the case unless a dis-
missal without prejudice has been re-
quested by a party or specified in a
show cause order.

(b) Dismissal without prejudice. When a
case has been dismissed without preju-
dice to its reinstatement and neither
party has requested, within the period
of time specified in this paragraph,
that the case be reinstated, the case
shall be deemed to have been dismissed
with prejudice as of the expiration of
180 calendar days from the date of dis-
missal, or such other period as the
Board may prescribe.

(c) Issuance of order. An order of dis-
missal shall be issued by the panel of
judges to which the case has been as-
signed if the motion is contested or if
the Board is acting consequent to its
own show cause order. An order of dis-
missal may be issued by the panel
chairman alone if the motion to dis-
miss is not contested.

6101.29 Decisions: format; procedure
[Rule 129].

Except as provided in 6102.2 (small
claims procedure), decisions of the
Board will be made in writing upon the
record as prescribed in 6101.12. Each of
the parties will be furnished a copy of
the decision certified by the Office of

the Clerk of the Board, and the date of
the receipt thereof by each party will
be established in the record.

6101.30 Full Board consideration
[Rule 130].

(a) Requests. (1) A request for full
Board consideration is not favored. Or-
dinarily, full Board consideration will
be ordered only when

(i) It is necessary to secure or main-
tain uniformity of Board decisions, or

(ii) The matter to be referred is one
of exceptional importance.

(2) A request for full Board consider-
ation may be made by either party on
any date which is both

(i) After the panel to which the case
is assigned has issued its decision on a
motion for reconsideration or relief
from decision and

(ii) Within 10 working days after the
date on which that party receives that
decision. Any party making a request
for full Board consideration shall state
concisely in the motion the precise
grounds on which the request is based.

(3) The full Board on its own may ini-
tiate consideration of a matter

(i) At any time while the case is be-
fore the Board,

(ii) No later than the last date on
which any party may file a motion for
reconsideration or relief from decision
or order, or

(iii) If such a motion is filed by a
party, within ten days after a panel has
resolved it.

(b) Consideration. Promptly after such
a request is made, a ballot will be
taken among the judges; if a majority
of them favors the request, the request
will be granted. The result of the vote
will promptly be reported by the Board
through an order. The concurring or
dissenting view of any judge who wish-
es to express such a view may issue at
the time of such order or at any time
thereafter.

(c) Decisions. If full Board consider-
ation is granted, a vote shall be taken
promptly on the pending matter. After
this vote is taken, the Board shall
promptly, by order, issue its deter-
mination, which shall include the con-
curring or dissenting view of any judge
who wishes to express such a view.
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6101.31 Clerical mistakes [Rule 131].
Clerical mistakes in decisions, or-

ders, or other parts of the record, and
errors arising therein through over-
sight or inadvertence, may be cor-
rected by the Board at any time on its
own initiative or upon motion of a
party on such terms, if any, as the
Board may prescribe. During the pend-
ency of an appeal to another tribunal,
such mistakes may be corrected only
with leave of the appellate tribunal.

6101.32 Reconsideration; amendment
of decisions; new hearings [Rule
132].

(a) Grounds. Reconsideration may be
granted, a decision or order may be al-
tered or amended, or a new hearing
may be granted, for any of the reasons
stated in 6101.33(a) and the reasons es-
tablished by the rules of common law
or equity applicable as between private
parties in the courts of the United
States. Reconsideration, or a new hear-
ing, may be granted on all or any of
the issues. Arguments already made
and reinterpretations of old evidence
are not sufficient grounds for granting
reconsideration. On granting a motion
for a new hearing, the Board may open
the decision if one has been issued,
take additional testimony, amend find-
ings of fact and conclusions of law, or
make new findings and conclusions and
direct the entry of a new decision.

(b) Procedure. (1) Any motion under
this section shall comply with the pro-
visions of 6101.8 and shall set forth:

(i) The reason or reasons why the
Board should consider the motion; and

(ii) The relief sought and the grounds
therefor.

(2) If the Board concludes that the
reasons asserted for its consideration
of the motion are insufficient, it may
deny the motion without considering
the relief sought and the grounds as-
serted therefor. If the Board grants the
motion, it will issue an appropriate
order which may include directions to
the parties for further proceedings.

(c) Time for filing. A motion for recon-
sideration, to alter or amend a decision
or order, or for a new hearing shall be
filed in an appeal or petition within 30
calendar days and in an application
within 7 working days after the date of
receipt by the moving party of the de-

cision or order. Not later than 30 cal-
endar days after issuance of a decision
or order, the Board may, on its own
initiative, order reconsideration or a
new hearing or alter or amend a deci-
sion or order for any reason that would
justify such action on motion of a
party.

(d) Effect of motion. A motion pending
under this section does not affect the
finality of a decision or suspend its op-
eration.

6101.33 Relief from decision or order
[Rule 133].

(a) Grounds. The Board may relieve a
party from the operation of a final de-
cision or order for any of the following
reasons:

(1) Newly discovered evidence which
could not have been earlier discovered,
even through due diligence;

(2) Justifiable or excusable mistake,
inadvertence, surprise, or neglect;

(3) Fraud, misrepresentation, or
other misconduct of an adverse party;

(4) The decision has been satisfied,
released, or discharged, or a prior deci-
sion upon which it is based has been re-
versed or otherwise vacated, and it is
no longer equitable that the decision
should have prospective application;

(5) The decision is void, whether for
lack of jurisdiction or otherwise; or

(6) Any other ground justifying relief
from the operation of the decision or
order.

(b) Procedure. Any motion under this
section shall comply with the provi-
sions of 6101.8 and 6101.32(b), and will be
considered and ruled upon by the Board
as provided in 6101.32.

(c) Time for filing. Any motion under
this section shall be filed as soon as
practicable after the discovery of the
reasons therefor, but in any event no
later than 120 calendar days or, in ap-
peals under the small claims procedure
of 6102.2, no later than 30 calendar days
after the date of the moving party’s re-
ceipt of the decision or order from
which relief is sought. In considering
the timeliness of a motion filed under
this section, the Board may consider
when the grounds therefor should rea-
sonably have been known to the mov-
ing party.

(d) Effect of motion. A motion pending
under this section does not affect the
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finality of a decision or suspend its op-
eration.

6101.34 Harmless error [Rule 134].
No error in the admission or exclu-

sion of evidence, and no error or defect
in any ruling, order, or decision of the
Board, and no other error in anything
done or omitted to be done by the
Board will be a ground for granting a
new hearing or for vacating, reconsid-
ering, modifying, or otherwise dis-
turbing a decision or order of the Board
unless refusal to act upon such error
will prejudice a party or work a sub-
stantial injustice. At every stage of the
proceedings the Board will disregard
any error or defect that does not affect
the substantial rights of the parties.

6101.35 Award of costs [Rule 135].
(a) Applications for costs. An appro-

priate party in a proceeding before the
Board may apply for an award of costs,
including if applicable an award of at-
torney fees, under the Equal Access to
Justice Act, 5 U.S.C. 504, or any other
provision that may entitle that party
to such an award, subsequent to the
Board’s decision in the proceeding. For
purposes of this section, ‘‘decision’’ in-
cludes orders of dismissal resulting
from settlement agreements that bring
to an end the proceedings before the
Board.

(b) Time for filing. A party seeking an
award may submit an application no
later than 30 calendar days after a final
disposition in the underlying appeal. In
the case of an appeal that is adju-
dicated, the Board’s decision becomes
final (for purposes of this section) when
it is not appealed to the United States
Court of Appeals for the Federal Cir-
cuit within the time permitted for ap-
peal or, if the decision is appealed,
when the time for petitioning the Su-
preme Court for certiorari has expired.
In the case of an appeal that is resolved
as a result of settlement, the Board’s
disposition becomes final (for purposes
of this section) after receipt by the ap-
plicant of the order granting or dis-
missing the appeal.

(c) Application requirements. An appli-
cation for costs shall:

(1) Identify the applicant and the ap-
peal for which costs are sought, and
the amount being sought;

(2) Establish that all applicable pre-
requisites for an award have been satis-
fied, including a succinct statement of
why the applicant is eligible for an
award of costs;

(3) Be accompanied by an exhibit
fully documenting any fees or expenses
being sought, including the cost of any
study, analysis, engineering report,
test, project, or similar matter. The
date and a description of all services
rendered or costs incurred shall be sub-
mitted for each profession firm or indi-
vidual whose services are covered by
the application, showing the hours
spent in connection with the pro-
ceeding by each individual, a descrip-
tion of the particular services per-
formed by specific date, the rate at
which each fee has been computed, any
expenses for which reimbursement is
sought, and the total amount paid or
payable by the applicant on account of
the sought-after costs. Except in excep-
tional circumstances, all exhibits sup-
porting applications for fees or ex-
penses sought shall be publicly avail-
able. The Board may require the appli-
cant to provide vouchers, receipts, or
other substantiation for any costs
claimed and/or to submit to an audit
by the Government of the claimed
costs;

(4) Be signed by the applicant or an
authorized officer, employee, or attor-
ney of the applicant;

(5) Contain or be accompanied by a
written verification under oath or af-
firmation, or declaration under penalty
of perjury, that the information pro-
vided in the application is true and cor-
rect;

(6) If the applicant asserts that it is
a qualifying small business concern,
contain evidence thereof; and

(7) If the application requests reim-
bursement of attorney fees that exceed
the statutory rate, explain why an in-
crease in the cost of living or a special
factor, such as the limited availability
of qualified attorneys for the pro-
ceedings involved, justifies such fees.

(d) Proceedings. (1) Within 30 calendar
days after receipt by the respondent of
an application under this section, the
respondent may file an answer. The an-
swer shall explain in detail any objects
to the award requested and set out the
legal and factual bases supporting the
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respondent’s position. If the respondent
contends that any fees for consultants
or expert witnesses for which reim-
bursement is sought in the application
exceed the highest rate of compensa-
tion for expert witnesses paid by the
agency, the respondent shall include in
the answer evidence of such highest
rate.

(2) Further proceedings shall be held
only by order of the Board and only
when necessary for full and fair resolu-
tion of the issues arising from the ap-
plication. Such proceedings shall be
minimized to the extent possible and
shall not include relitigation of the
case on the merits. A request that the
Board order further proceedings under
this section shall describe the disputed
issues and explain why additional pro-
ceedings are necessary to resolve those
issues.

(e) Decision. Any award ordered by
the Board shall be paid pursuant to
6101.36.

6101.36 Payment of Board awards
[Rule 136].

(a) Generally. When permitted by law,
payment of Board awards may be made
in accordance with 31 U.S.C. 1304.
Awards by the Board pursuant to the
Equal Access to Justice Act shall be di-
rectly payable by the respondent agen-
cy over which the applicant has pre-
vailed in the underlying appeal.

(b) Conditions for payment. Before a
party may obtain payment of a Board
award pursuant to 31 U.S.C. 1304, one of
the following must occur:

(1) Both parties must, by execution of
a Certificate of Finality, waive their
rights to relief under 6101.32 and 6101.33
and also their rights to appeal the deci-
sion of the Board; or

(2) The time for filing an appeal must
expire.

(c) Procedure for filing of certificates of
finality. Whenever the Board issues a
decision or an order awarding a party
any amount of money, it will attach to
the copy of the decision sent to each
party forms such as those illustrated in
the appendix to this part and part 6102.
The conditions for payment prescribed
in paragraph (b)(1) of this section are
satisfied if each of the parties returns a
completed and duly executed copy of
this form to the Board. When the form

is executed on behalf of an appellant or
applicant by an attorney or other rep-
resentative, proof of signatory author-
ity shall also be furnished. Upon re-
ceipt of completed and duly executed
Certificates of Finality from the par-
ties, the Board will forward a copy of
each such certificate (together with
proof of signatory authority, if re-
quired) and a certified copy of its deci-
sion to the United States Department
of the Treasury to be certified for pay-
ment.

(d) Procedure in absence of certificate of
finality. When one or both of the par-
ties fails to submit a duly executed
Certificate of Finality, but the condi-
tions for payment have been satisfied
as provided in paragraph (b)(2) of this
section, the appellant or applicant may
file a written request that the Board
forward its decision to the United
States Department of the Treasury for
payment. Thereupon, the Board will
forward a copy of that request and a
certified copy of its decision to the
United States Department of the
Treasury to be certified for payment.

(e) Stipulated award. When an appeal
is settled, the parties may file with the
Board a stipulation setting forth the
amount of the award and stating

(1) That they will not seek reconsid-
eration of, or relief from, the Board’s
decision, and

(2) That they will not appeal the de-
cision. The Board will adopt the par-
ties’ stipulation by decision. The
Board’s decision under this paragraph
is an adjudication of the case on the
merits.

6101.37 Record on review of a Board
decision [Rule 137].

(a) Record on review. When a party
has appealed a Board decision to the
United States Court of Appeals for the
Federal Circuit, the record on review
shall consist of the decision sought to
be reviewed, the record before the
Board as described in 6101.12, and such
other material as may be required by
the Court of Appeals.

(b) Notice. At the same time a party
seeking review of a Board decision files
a notice of appeal, that party shall pro-
vide a copy of the notice to the Board.

(c) Filing of certified list of record mate-
rials. Promptly after service upon the
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Board of a copy of the notice of appeal
of a Board decision, the Office of the
Clerk of the Board shall file with the
Clerk of the United States Court of Ap-
peals for the Federal Circuit a certified
list of all documents, transcripts of
testimony, exhibits, and other mate-
rials constituting the record, or a list
of such parts thereof as the parties
may designate, adequately describing
each. The Board will retain the record
and transmit any part thereof to the
Court upon the Court’s order during
the pendency of the appeal.

(d) Request by attorney of record to re-
view record. When a case is on appeal,
an attorney of record may request per-
mission from the Board to sign out the
record on appeal to review and copy,
for a reasonable period of time, if the
attorney is unable to gain access to the
record from another source.

6101.38 Office of the Clerk of the
Board [Rule 138].

(a) Open for the filing of papers. The
Office of the Clerk of the Board shall
receive all papers submitted for filing,
and shall be open for this purpose from
8:00 a.m. to 4:30 p.m., Eastern Time, on
each day that is not a Saturday, Sun-
day, federal holiday, a day on which
the Office is required to close earlier
than 4:30 p.m., or a day on which the
Office does not open at all, as in the
case of inclement weather.

(b) Decisions and orders. The Office of
the Clerk shall keep in such form and
manner as the Board may prescribe a
correct copy of each decision or order
of the Board subject to review and any
other order or decision which the
Board may direct to be kept.

(c) Docket. The Office of the Clerk
shall keep a docket on which shall be
entered the title and nature of all cases
brought before the Board, the names of
the persons filing such cases, the

names of the attorneys or other per-
sons appearing for the parties, and a
record of all proceedings.

(d) Copies and certification of papers.
Upon the request of any person, copies
of papers and documents in a case may
be provided by the Office of the Clerk.
If making such copies involves more
than minimal costs to the Board, reim-
bursement will be required. When re-
quired, the Office of the Clerk will cer-
tify copies of papers and documents as
a true record of the Board. Except as
provided in 6101.23(c) and 6101.37(d), the
Office of the Clerk will not release
original records in its possession to
any person.

6101.39 Seal of the Board [Rule 139].

The Seal of the Board shall be a cir-
cular boss, the center portion of which
shall depict the Seal of the General
Services Administration. The outer
margin of the seal shall bear the legend
‘‘Board of Contract Appeals.’’ The Seal
shall be the means of authentication of
all records, notices, orders, dismissals,
opinions, subpoenas, and certificates
issued by the Board.

6101.40 Forms [Rule 140].

The forms contained in the appendix
to this part and part 6102 are sufficient
under these parts and are intended to
indicate the simplicity and brevity of
statement which the rules in those
parts contemplate. The subpoena form
is a required form, and it may not be
altered.

APPENDIX TO PART 6101—FORM NOS. 1–5

Form 1—Notice of Appeal, GSA Form 2465
Form 2—Notice of Appearance
Form 3—Subpoena, GSA Form 9534
Form 4—Government Certificate of Finality
Form 5—Appellant/Applicant Certificate of

Finality
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