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§9.11

§9.11 Legal proceedings between pri-
vate litigants: Demands.

(a) If an employee receives a demand
that has not been validly issued or
served, agency counsel may instruct
the employee not to comply with the
demand.

(b) If an employee receives a demand
(validly issued and served) to testify or
produce records, agency counsel, in his
or her discretion, may grant the em-
ployee permission to testify or produce
records only if the purposes of this part
are met or agency counsel determines
that an exception is appropriate.

(c) If a demand is issued to an em-
ployee, agency counsel shall contact
the requester of the demand, inform
that person of the requirements of this
part, and may, in agency counsel’s dis-
cretion, ask that the demand be with-
drawn.

(d) If the requester of the demand re-
fuses to have it withdrawn or fails to
comply with this part, the Department
may seek to quash the demand.

(e) If the court or other competent
authority declines to grant the Depart-
ment’s motion to quash, agency coun-
sel shall instruct the employee whether
to testify or produce documents pursu-
ant to the demand. Agency counsel
may permit the testimony under §9.1(c)
of this part. If response to a demand is
required before the court or other com-
petent authority rules on the motion
to quash and the court fails to stay the
demand, the employee must appear at
the stated time and place, produce a
copy of this part, and respectfully
refuse to provide any testimony or
produce any documents. Agency coun-
sel shall take steps to arrange for legal
representation for the employee. Agen-
cy counsel shall advise the employee
how to respond, including not to tes-
tify, if the court or other competent
authority rules that the demand must
be complied with irrespective of these
regulations.

§9.13 Legal proceedings between pri-
vate litigants: Procedures to re-
quest records.

(a) In a legal proceeding between pri-
vate litigants, a party who wishes to
obtain records from the Department
shall submit to agency counsel a re-
quest for the records. The request will
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ordinarily be handled in accordance
with the Department’s procedures con-
cerning requests for records found at 49
CFR part 7. If the party does not follow
the procedures specified in that part,
the request must be accompanied by a
statement setting forth the relevance
of the records to the proceeding. The
request should be resolved before any
request for testimony under §9.15 is
submitted. Where a request for testi-
mony includes a request for additional
records, it shall indicate precisely how
this new request differs in scope from
any previous request in order to avoid
agency duplication of effort. Agency
counsel shall notify the requester of
the approval or denial of the request.
(b) [Reserved]

§9.15 Legal proceedings between pri-
vate litigants: Procedures to re-
quest testimony.

(a) Any party seeking the testimony
of an employee in a legal proceeding
between private litigants, concerning
facts within the employee’s personal
knowledge with regard to matters aris-
ing out of the employee’s official du-
ties, shall, rather than serving a de-
mand for the testimony, request the
testimony at least 30 days before it is
intended to be taken or received. The
request must be submitted to agency
counsel and must include:

(1) The title of the case, docket num-
ber, and the court, or otherwise clearly
identify the legal proceeding involved;

(2) A statement setting forth the
basic facts in the proceeding, such as
the type, date, and location of an acci-
dent;

(3) A summary of the unresolved
issues applicable to the testimony
sought;

(4) A summary of the testimony
sought and its relevant to the pro-
ceeding;

(5) A certification with support, that
the information desired is not reason-
ably available from other sources, in-
cluding Departmental documents;

(6) Pursuant to §9.9(d) of this part, an
affidavit or certification describing the
extent of a search of parties and poten-
tial parties and listing the names of
the parties and potential parties noti-
fied; and
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