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(b)(1) When an agency retains an em-
ployee under paragraph (a) of this sec-
tion in a position which it determines
to be a continuing one, the agency
gives the employee a status quo ap-
pointment and shall decide on a timely
basis whether it will convert that indi-
vidual’s employment to career or ca-
reer-conditional under § 315.701 of this
chapter.

(2) When an agency decides not to ef-
fect conversion under § 315.701 of this
chapter, or the employee fails to qual-
ify for conversion, the agency, in its
discretion, may retain the employee as
a status quo employee.

(c) An agency may retain an em-
ployee under paragraph (a) of this sec-
tion in a position that it determines is
noncontinuing under a temporary ap-
pointment. That appointment may be
made for a period not to exceed 1 year
and will be subject to the time limits
set out in § 316.402.

[44 FR 55133, Sept. 25, 1979, as amended at 60
FR 39101, Aug. 1, 1995; 63 FR 63784, Nov. 17,
1998]

§ 316.702 Excepted positions brought
into the competitive service.

(a) When the Office, or an agency act-
ing under an agreement with the Of-
fice, finds that an excepted position
has been brought into the competitive
service by statute, Executive order, or
the revocation of an exception under
Civil Service Rule VI (§ 6.6 of this chap-
ter), or is otherwise made subject to
competitive examination, the agency
may retain the incumbent of the posi-
tion.

(b)(1) When an agency retains an em-
ployee under paragraph (a) of this sec-
tion who was serving in an excepted po-
sition under an indefinite appointment
or an appointment without time limit,
the agency gives the employee a status
quo appointment and may convert that
employee’s appointment to career or
career-conditional under § 315.701 of
this chapter.

(2) When the agency decides not to ef-
fect conversion under § 315.701 of this
chapter, or the employee fails to to
qualify for conversion, the agency, in
its discretion, may retain the employee
as a status quo employee.

(c) An employee who was serving
under an excepted appointment limited

to 1 year or less may be retained as a
temporary employee under paragraph
(a) of this section until the scheduled
expiration date of the employee’s ex-
cepted appointment. Extension of the
employee’s temporary appointment be-
yond that date will be subject to the
provisions of § 316.402.

(d) An employee who was serving
under an excepted appointment with a
definite time limit longer than 1 year
may be retained under a term appoint-
ment. The term appointment is subject
to all conditions and time limits appli-
cable to term appointments. Service
under excepted appointment does not
count against the maximum time limit
for term appointment in the competi-
tive service.

[44 FR 55133, Sept. 25, 1979, as amended at 60
FR 39101, Aug. 1, 1995; 63 FR 63784, Nov. 17,
1998]

§ 316.703 Effect on tenure of position
change of status quo employees.

(a) A status quo employee who is pro-
moted, demoted, or reassigned be-
comes:

(1) An indefinite employee when the
position change occurs while he is not
serving overseas; or

(2) An overseas limited employee
when the position change occurs while
he is serving overseas.

(b) An employee referred to in para-
graph (a) of this section who is changed
back to his status quo position be-
comes a status quo employee.

Subpart H [Reserved]

PART 317—EMPLOYMENT IN THE
SENIOR EXECUTIVE SERVICE

Subpart A [Reserved]

Subpart B—General Provisions

Sec.
317.201 Regulatory requirements.

Subpart C—Conversion to the Senior
Executive Service

317.301 Conversion coverage.
317.302 Conversion procedures.
317.303 Status of employees who decline vol-

untary conversion to the Senior Execu-
tive Service.

317.304 Conversion of career and career-type
appointees.
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317.305 Conversion of excepted appointees.
317.306 Conversion of employees under time

limited appointments.

Subpart D—Qualifications Standards

317.401 General.
317.402 Career reserved positions.
317.403 General positions.
317.404 Retention of qualifications stand-

ards.

Subpart E—Career Appointments

317.501 Recruitment and selection for initial
SES career appointment be achieved
from the brightest and most diverse pool
possible.

317.502 Qualifications Review Board certifi-
cation.

317.503 Probationary period.
317.504 Agency recertification.

Subpart F—Noncareer and Limited
Appointments

317.601 Authorization.
317.602 Conditions of a limited appointment.
317.603 Selection.
317.604 Reassignment.
317.605 Tenure of appointees.

Subpart G—SES Career Appointment by
Reinstatement

317.701 Agency authority.
317.702 General reinstatement: SES career

appointees.
317.703 Guaranteed reinstatement: Presi-

dential appointees.

Subpart H—Retention of SES Provisions

317.801 Retention of SES provisions.

Subpart I—Reassignments, Transfers, and
Details

317.901 Reassignments.
317.902 Transfers.
317.903 Details.
317.904 Change in type of SES appointment.

Subpart J—Corrective Action

317.1001 OPM authority for corrective ac-
tion.

AUTHORITY: 5 U.S.C. 3392, 3393, 3393a, 3395,
3397, 3593, and 3595.

EFFECTIVE DATE NOTE: At 66 FR 63906, Dec.
11, 2001, the authority for part 317 was re-
vised, effective Jan. 10, 2002. For the conven-
ience of the user, the revised text is set forth
as follows:

AUTHORITY: 5 U.S.C. 3392, 3393, 3393a, 3395,
3397, 3593, and 3595.

Subpart A [Reserved]

Subpart B—General Provisions

§ 317.201 Regulatory requirements.
This part contains the regulations of

the Office of Personnel Management
which implement the following provi-
sions of law:

(a) Section 413 of title IV of the Civil
Service Reform Act of 1978;

(b) Subchapter VIII of chapter 33 of
title 5, U.S.C. on appointment, reas-
signment, and transfer in the Senior
Executive Service; and

(c) Subchapter V of chapter 35 of title
5, U.S.C. on reinstatement to the Sen-
ior Executive Service.

[45 FR 8541, Feb. 8, 1980]

Subpart C—Conversion to the
Senior Executive Service

SOURCE: 45 FR 8541, Feb. 8, 1980, unless oth-
erwise noted.

§ 317.301 Conversion coverage.
(a) When applicable. These conversion

provisions apply in the following cir-
cumstances.

(1) The implementation of the Senior
Executive Service effective on July 13,
1979, and the initial conversions there-
to.

(2) The implementation of the Senior
Executive Service in an agency fol-
lowing the revocation of that agency’s
Presidential exclusion under 5 U.S.C.
3132(e). The Office of Personnel Man-
agement shall determine the date on
which conversions under this authority
shall become effective. Generally, this
will be no later than six months fol-
lowing the effective date of the revoca-
tion of the Presidential exclusion.

(3) The implementation of the Senior
Executive Service in a formerly ex-
cluded agency following statutory ac-
tion extending coverage under 5 U.S.C.
3132(a)(1) to that agency. Except as
otherwise provided by law, the Office of
Personnel Management shall deter-
mine the date on which conversions
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under this authority shall become ef-
fective. Generally, this will be no later
than six months following the effective
date of the statutory action extending
coverage under 5 U.S.C. 3132(a)(1).

(4) The implementation of the SES in
a formerly excluded agency when OPM
determines that the agency is an ‘‘Ex-
ecutive agency’’ under 5 U.S.C.
3132(a)(1).

(5) The exercise of a reemployment
right by an individual who at the time
of his/her former agency’s implementa-
tion of the Senior Executive Service
was under a reemployment agreement
to a position in that agency which
meets the grade level and functional
criteria for inclusion under the Senior
Executive Service. The effective date
of a conversion under this authority is
prescribed by § 317.302(d)(5).

(b) Employees covered. This subpart
covers:

(1) An employee serving in a position
at the time it is designated a Senior
Executive Service position;

(2) An individual appointed or rein-
stated to a position after it has been
designated a Senior Executive Service
position;

(3) An employee transferred, pro-
moted, voluntarily reassigned or volun-
tarily demoted to a position after it
has been designated a Senior Executive
Service position;

(4) An employee involuntarily reas-
signed or involuntarily demoted to a
position after it has been designated a
Senior Executive Service position; and

(5) An employee serving in a position
which meets the grade level but not
the functional criteria for designation
as a Senior Executive Service position.

(6) An employee appointed in his/her
former agency under a reemployment
right provided, however, that the em-
ployee was under a reemployment
agreement at the time the Senior Ex-
ecutive Service was implemented in
his/her former agency and that the re-
employment right was to a position
which meets the grade level and func-
tional criteria for inclusion under the
Senior Executive Service.

(c) Employees excluded. The following
employees are excluded from coverage
of this subpart and are not entitled to
conversion to the Senior Executive
Service.

(1) An employee in a position des-
ignated as Senior Executive Service
who is serving under a time limited ap-
pointment which will terminate before
the operational date of the Senior Ex-
ecutive Service.

(2) An employee serving under a tem-
porary promotion, detail, or temporary
assignment in a position designated as
Senior Executive Service unless the po-
sition which the employee encumbered
on a permanent basis just prior to the
current temporary action has been des-
ignated as Senior Executive Service.

[45 FR 8541, Feb. 8, 1980, as amended at 60 FR
6385, Feb. 2, 1995]

§ 317.302 Conversion procedures.

(a) Employees appointed prior to des-
ignation; employees involuntarily reas-
signed or demoted after designation—(1)
Notice. Each employee covered by this
subpart who was appointed prior to the
designation of his/her position as a
Senior Executive Service position, or
who was involuntarily reassigned or in-
voluntarily demoted to a position after
it was designated a Senior Executive
Service position, shall be given a writ-
ten notice which includes the following
information:

(i) A statement that the employee’s
position has been designated as either
‘‘general’’ or ‘‘career reserved’’;

(ii) A statement that the employee is
being offered an appointment under the
Senior Executive Service or that the
employee is not being offered an ap-
pointment under the Senior Executive
Service but will be separated from the
civil service pursuant to § 317.305(b)(4)
or § 317.306(b)(4); If the employee is of-
fered conversion, the notice shall also
include:

(iii) A statement that the employee
has 90 calendar days from the date of
receipt of the written notice to elect
either to join the Senior Executive
Service or to remain in his/her current
appointment system;

(iv) Identification of the position,
SES pay rate, and kind of appointment
which the employee will receive if the
employee elects to convert to the Sen-
ior Executive Service;

(v) For excepted appointees who have
reinstatement eligibility to a position
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in the competitive service, or, as deter-
mined by the Office of Personnel Man-
agement, have substantial career-ori-
ented service under career-type ap-
pointments as defined in § 317.304(a)(2),
a statement that the employee may re-
quest conversion to career appoint-
ment;

(vi) For employees under limited ex-
ecutive assignment who have reinstate-
ment eligibility to a position in the
competitive service, or as determined
by the Office of Personnel Manage-
ment, have substantial career-oriented
service under career-type appoint-
ments as defined in § 317.304(a)(2), and
who are covered under § 317.306(b)(3), a
statement that the employee may re-
quest conversion to career appoint-
ment;

(vii) A summary of the features of
the Senior Executive Service (this can
be accomplished by appending descrip-
tive material prepared by the Office);

(viii) A statement that the employee
must submit his/her decision with re-
gard to paragraphs (a)(1)(iii), (v) and
(vi) of this section, in writing, on or be-
fore the end of the notice period; and

(ix) A statement of the right of an
employee who is aggrieved to appeal an
action under this subpart to the Merit
Systems Protection Board.

An employee whose involuntary reas-
signment or involuntary demotion to a
designated position occurs less than 90
days before the operational date of the
Senior Executive Service, shall be
given this notice at the time of the per-
sonnel action. The employee shall have
90 calendar days from the date of re-
ceipt of the notice to make an election
on conversion.

(2) Pay. Pay shall be set at an author-
ized SES pay rate. The pay rate given
to an employee upon conversion shall
not be less than the employee’s basic
payable salary just prior to conversion.
An employee’s payable salary upon
conversion is subject to pay limita-
tions, if any, imposed by chapter 53 of
title 5, United States Code, or other
statutes.

(3) Freedom of choice. The employee
shall decide whether he/she accepts
conversion to the Senior Executive
Service. The employing agency shall
not attempt to influence the employ-

ee’s decision through coercion, intimi-
dation or duress.

(4) Employee’s election. On or before
the end of the notice period, the em-
ployee shall signify in writing his/her
decision to accept or to decline an ap-
pointment under the Senior Executive
Service. An excepted or limited assign-
ment employee covered under
§ 317.305(b)(3) or § 317.306(b)(3), respec-
tively, shall also indicate whether he/
she requests conversion to career ap-
pointment. Failure to respond shall be
deemed a declination.

(b) Employees receiving appointments
after designation but before the oper-
ational date of the Senior Executive Serv-
ice—(1) Condition of appointment. Each
individual appointed, reinstated, trans-
ferred, promoted, voluntarily reas-
signed or voluntarily demoted to a po-
sition after it has been designated a
Senior Executive Service position shall
be required to accept conversion to the
Senior Executive Service. The agency
shall advise the individual of this re-
quirement prior to the appointment or
other personnel action. The individual
shall signify his/her acceptance of con-
version in writing at the time of the
personnel action.

(2) Notice. At the time of the per-
sonnel action, or 90 days before the
Senior Executive Service becomes
operational, whichever is later, the
agency shall give the employee a writ-
ten notice which identifies the posi-
tion, SES pay rate, and kind of ap-
pointment the employee will receive
under the Senior Executive Service.

(3) Pay. Pay shall be set at an author-
ized SES pay rate. The pay rate given
to a Federal employee who enters the
Senior Executive Service without a
break in service shall not be less than
the employee’s basic payable salary
just prior to his/her entry into the Sen-
ior Executive Service. An employee’s
payable salary under the Senior Execu-
tive Service is subject to pay limita-
tions, if any, imposed by chapter 53 of
title 5, United States Code, or other
statutes.

(c) Employees whose positions are not
designated Senior Executive Service posi-
tions—Notice. Each employee covered
by § 317.301(b)(5) shall be given a writ-
ten notice advising the employee that
his/her position is not designated a
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Senior Executive Service position; that
the employee is not entitled to conver-
sion to the Senior Executive Service;
and that the employee has a right to
appeal an action under this subpart to
the Merit Systems Protection Board.

(d) Employees appointed under a reem-
ployment right—(1) Notice. At the time
the employee exercises his/her reem-
ployment right, the agency shall give
the employee a written notice which
includes the following information:

(i) A statement that the employee
meets the requirements of § 317.301(b)(6)
for eligibility for conversion to the
Senior Executive Service and that he/
she is being offered an appointment
under the Senior Executive Service;

(ii) A statement that the employee
has 90 calendar days from the date of
receipt of the written notice to elect
either to join the Senior Executive
Service or to remain under the type of
appointment upon which the reemploy-
ment right was based;

(iii) Identification of the position,
SES pay rate, and kind of appointment
which the employee will receive if the
employee elects to convert to the Sen-
ior Executive Service;

(iv) If the reemployment right is to a
position in the excepted service and the
employee has reinstatement eligibility
to a position in the competitive serv-
ice, or, as determined by the Office of
Personnel Management, has substan-
tial career-oriented service under ca-
reer-type appointments as defined in
§ 317.304(a)(2), a statement that the em-
ployee may request conversion to ca-
reer appointment;

(v) A summary of the features of the
Senior Executive Service (this can be
accomplished by appending descriptive
material prepared by the Office); and

(vi) A statment that the employee
must submit his/her decision with re-
gard to paragraphs (d)(1)(ii) and (iv) of
this section, in writing, on or before
the end of the notice period.

(2) Pay. Pay shall be set at an author-
ized SES pay rate. The pay rate given
an employee upon conversion (fol-
lowing exercise of a reemployment
right) shall not be less than the basic
payable salary to which the employee
is entitled upon reemployment under
part 352 of these regulations. An em-
ployee’s payable salary upon conver-

sion is subject to pay limitations, if
any, imposed by chapter 53 of title 5,
United States Code, or other statutes.

(3) Freedom of choice. The employee
shall decide whether he/she accepts
conversion to the Senior Executive
Service. The employing agency shall
not attempt to influence the employ-
ee’s decision through coercion, intimi-
dation or duress.

(4) Employee’s election. On or before
the end of the notice period, the em-
ployee shall signify in writing his/her
decision to accept or to decline an ap-
pointment under the Senior Executive
Service. An excepted service employee
shall also indicate whether he/she re-
quests conversion to career appoint-
ment. Failure to respond shall be
deemed a declination.

(5) Effective date. A conversion under
this section for an employee who elects
to join the SES shall become effective
at the end of the notice period.

[45 FR 8541, Feb. 8, 1980, as amended at 45 FR
19213, Mar. 25, 1980]

§ 317.303 Status of employees who de-
cline voluntary conversion to the
Senior Executive Service.

(a) An employee who declines conver-
sion pursuant to § 317.302(a)(4) or
§ 317.302(d)(4) shall remain in his/her
current appointment and pay system,
and shall retain the grade, seniority,
and other rights and benefits associ-
ated with such type of appointment
and pay system. The employee may
continue in the current SES position
or be reassigned to another position
within or outside the Senior Executive
Service.

(b) The assignment of an employee
who declines conversion under this sub-
part shall not result in the separation
or reduction in grade of any other em-
ployee in the agency.

(c) Nothing in these regulations af-
fects an agency’s right to terminate a
limited executive appointment pursu-
ant to Civil Service Rule IX.

[45 FR 8541, Feb. 8, 1980, as amended at 45 FR
19213, Mar. 25, 1980]

§ 317.304 Conversion of career and ca-
reer-type appointees.

(a) Coverage. This section covers em-
ployees serving under:
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(1) A career or career-conditional ap-
pointment; or

(2) A similar type of appointment
(‘‘career-type’’ appointment) in an ex-
cepted service position as determined
by the Office. A career-type appoint-
ment is an appointment in the ex-
cepted service other than an appoint-
ment:

(i) To a Schedule C position estab-
lished under part 213 of this chapter;

(ii) To a position authorized to be
filled by noncareer executive assign-
ment under part 305 of this chapter;

(iii) To a position which meets the
same criteria as a Schedule C position
or a position authorized to be filled by
non-career executive assignment; or

(iv) To a position where the incum-
bent is traditionally changed upon a
change in Presidential Administra-
tions.

(b) Senior Executive Service appoint-
ment. An employee covered by this sec-
tion shall be converted to a Senior Ex-
ecutive Service career appointment.
The employee may be assigned to ei-
ther a ‘‘general’’ or a ‘‘career reserved’’
position.

§ 317.305 Conversion of excepted ap-
pointees.

(a) Coverage. This section covers em-
ployees serving under an excepted ap-
pointment in a position:

(1) In Schedule C of subpart C of part
213 of title 5, Code of Federal Regula-
tions;

(2) Filled by noncareer executive as-
signment under subpart F of part 305 of
title 5, Code of Federal Regulations;

(3) In the Executive Schedule under
subchapter II of chapter 53 of title 5,
United States Code, other than a ca-
reer Executive Schedule position; or,

(4) Filled under an authority equiva-
lent to paragraph (a) (1), (2), or (3) of
this section.

(b) Senior Executive Service appoint-
ment. An employee covered by this sec-
tion shall be subject to one of the fol-
lowing actions.

(1) If the employee’s position is des-
ignated a ‘‘general’’ position, the agen-
cy may convert the employee to a Sen-
ior Executive Service noncareer ap-
pointment. The employee may be as-
signed only to a ‘‘general’’ position.

(2) If the employee’s position is des-
ignated a ‘‘career reserved’’ position,
the agency may convert the employee
to a Senior Executive Service non-
career appointment and assign the em-
ployee to a ‘‘general’’ position. The em-
ployee cannot remain in a ‘‘career re-
served’’ position.

(3) If the employee subject to
§ 317.302(a) or § 317.302(d) has reinstate-
ment eligibility to a position in the
competitive service, or, as determined
by the Office of Personnel Manage-
ment, had substantial career-oriented
service under a career-type appoint-
ment as defined in § 317.304(a)(2), the
employee may request conversion to a
career appointment. Such request must
be made on or before the end of the no-
tice period.

(i) If the request is approved by the
Office, the agency will convert the em-
ployee to a Senior Executive Service
career appointment. The employee
may be assigned to a ‘‘general’’ or a
‘‘career reserved’’ position. The name
of the individual and basis for approv-
ing the request must be published in
the FEDERAL REGISTER.

(ii) If the employee’s request for con-
version to career is not approved by
the Office, or if the employee elects not
to make such a request, the agency
will convert the employee to a Senior
Executive Service noncareer appoint-
ment. The employee may be assigned
only to a ‘‘general’’ position.

(4) In lieu of action under paragraph
(b) (1), (2), or (3) of this section, the
agency may separate the employee
from the civil service.

§ 317.306 Conversion of employees
under time limited appointments.

(a) Coverage. This section covers em-
ployees serving under:

(1) A limited executive assignment
under subpart E of part 305 of title 5,
Code of Federal Regulations; or

(2) A similar type of time limited ap-
pointment in an excepted service posi-
tion.

(b) Senior Executive Service appoint-
ment. An employee covered by this sec-
tion shall be subject to one of the fol-
lowing actions.

(1) If the position in which the em-
ployee is serving under a limited exec-
utive assignment or similar type of
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time limited appointment will termi-
nate within three years from the date
of the proposed conversion action, the
agency may convert the employee to a
Senior Executive Service limited term
appointment.

(2) If the position in which the em-
ployee is serving under a limited exec-
utive assignment or similar type of
time limited appointment will not ter-
minate within three years from the
date of the proposed conversion action,
the agency may convert the employee
to a Senior Executive Service non-
career appointment and assign the em-
ployee to a ‘‘general’’ position.

(3) If the employee under a limited
executive assignment has reinstate-
ment eligibility to a position in the
competitive service, or, as determined
by the Office of Personnel Manage-
ment, had substantial career-oriented
service under a career-type appoint-
ment as defined in § 317.304(a)(2), and if
immediately prior to the limited exec-
utive assignment and without a break
in service the employee served under a
career appointment or career-type ap-
pointment in a position now being des-
ignated a Senior Executive Service po-
sition then the employee may request
conversion to a career appointment.
Such request must be made on or be-
fore the end of the notice period.

(i) If the employee requests conver-
sion to career, the agency will convert
the employee to a Senior Executive
Service career appointment. The em-
ployee may be assigned to a ‘‘general’’
or a ‘‘career reserved’’ position. The
name of the individual and basis for ap-
proving the request must be published
in the FEDERAL REGISTER.

(ii) If the employee does not request
conversion to career, the agency will
convert the employee as provided for in
paragraphs (b) (1) and (2) of this sec-
tion.

(4) In lieu of action under paragraph
(b) (1), (2), or (3) of this section, the
agency may separate the employee
from the civil service.

Subpart D—Qualifications
Standards

SOURCE: 54 FR 9758, Mar. 8, 1989, unless oth-
erwise noted.

§ 317.401 General.

(a) The head of each agency is re-
sponsible for establishing qualifica-
tions standards for Senior Executive
Service (SES) positions in accordance
with the procedures described in this
subpart.

(b) A written qualification standard
must be established for a position be-
fore any appointment is made to the
position. If a position is being filled
competitively, the standard must be
established before the position is an-
nounced.

[54 FR 9758, Mar. 8, 1989, as amended at 60 FR
6385, Feb. 2, 1995]

§ 317.402 Career reserved positions.

(a) The qualifications standard must
be in writing and identify the breadth
and depth of the professional/technical
and executive/managerial knowledges,
skills, and abilities, or other qualifica-
tions, required for successful perform-
ance in the position.

(b) The standard must be specific
enough to enable applicants to be rated
and ranked according to their degree of
qualifications when the position is
being filled on a competitive basis.

(c) Each qualifications criterion in
the standard must be job related. The
standard may not emphasize agency-re-
lated experience, however, to the ex-
tent that it precludes otherwise well-
qualified condidates from outside the
agency from appointment consider-
ation.

(d) The standard may not include—
(1) A minimum length of experience

requirement beyond that authorized
for similar positions in the General
Schedule;

(2) A minimum education require-
ment beyond that authorized for simi-
lar positions in the General Schedule;
or

(3) Any criterion prohibited by law or
regulation.

§ 317.403 General positions.

An agency may apply the criteria in
§ 317.402 when developing qualifications
standards for general positions. If it
does not, OPM must be consulted be-
fore the agency develops the standard.
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§ 317.404 Retention of qualifications
standards.

If a qualifications standard is
changed, or a position is cancelled, the
former standard shall be retained for 2
years.

Subpart E—Career Appointments

SOURCE: 54 FR 9758, Mar. 8, 1989, unless oth-
erwise noted.

§ 317.501 Recruitment and selection
for initial SES career appointment
be achieved from the brightest and
most diverse pool possible.

(a) Executive Resources Board (ERB).
The head of each agency shall appoint
one or more ERBs from among employ-
ees of the agency or commissioned offi-
cers of the uniformed services serving
on active duty in the agency. The ERB
shall, in accordance with the require-
ments of this section, conduct the
merit staffing process for initial SES
career appointment.

(b) Recruitment. (1) As a minimum,
the source of recruitment to fill a SES
position by career appointment must
include all groups of qualified individ-
uals within the civil service (as defined
by 5 U.S.C. 2101). It may also include
qualified individuals outside the civil
service.

(2) Announcements of SES vacancies
to be filled by initial career appoint-
ment must be included in the OPM SES
vacancy announcement system for at
least 14 calendar days, including the
date of publication.

(c) Merit staffing requirements. As a
minimum, agencies must—

(1) Provide that competition be fair
and open, that all candidates compete
and be rated and ranked on the same
basis, and that selection be based sole-
ly on qualifications and not on polit-
ical or other non-job-related factors. If
a candidate is a current SES career ap-
pointee or an SES reinstatement eligi-
ble, an agency may consider the can-
didate either competitively or non-
competitively.

(2) Provide that the ERB consider the
executive and technical qualifications
of each candidate, other than those
found ineligible because they do not
meet the requirements of the vacancy
announcement. Preliminary qualifica-

tions screening, rating, and ranking of
candidates may be delegated by the
ERB.

(3) Provide that the rating proce-
dures sufficiently differentiate among
eligible candidates on the basis of the
knowledges, skills, abilities, and other
job-related factors in the qualifications
standard for the position so as to en-
able the relative ranking of the can-
didates. For this purpose, eligible can-
didates may be grouped into broad cat-
egories, such as highly qualified, well
qualified, and qualified. Numerical rat-
ing and ranking are not required.

(4) Provide that the record be ade-
quately documented to show the basis
of qualifications, rating, and ranking
determinations.

(5) Provide that the ERB make writ-
ten recommendations to the appointing
authority on the eligible candidates
and identify the best qualified can-
didates. Rating sheets may be used to
satisfy the written recommendation re-
quirement for individual candidates,
but the ERB must certify in writing
the list of candidates to the appointing
authority.

(6) Provide that the appointing au-
thority select from among the can-
didates identified as best qualified by
the ERB and certify the candidate’s ex-
ecutive and technical qualifications.

(7) Provide that the appointing au-
thority or the ERB certify in writing
that appropriate merit staffing proce-
dures were followed.

(d) Retention of documentation. Agen-
cies must keep such documentation as
OPM prescribes for 2 years to permit
reconstruction of merit staffing ac-
tions.

(e) Applicant inquiries and appeals. In-
dividuals are entitled to obtain infor-
mation from an agency regarding the
process used to recruit and select can-
didates for career appointment to SES
positions. Upon request, applicants
must be told whether they were consid-
ered qualified for the position and
whether they were referred for appoint-
ment consideration. Also, they may
have access to questionnaires or other
written material regarding their own
qualifications, except for material that
would identify a confidential source.
There is no right of appeal by appli-
cants to OPM on SES staffing actions
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taken by ERBs, Qualifications Review
Boards, or appointing authorities.

(f) OPM review. OPM may review pro-
posed career appointments to ensure
that they comply with all merit staff-
ing requirements and are free of any
impropriety. An agency shall take such
action as OPM may require to correct
an action contrary to any law, rule, or
regulation.

[54 FR 9758, Mar. 8, 1989, as amended at 58 FR
58261, Nov. 1, 1993; 60 FR 6385, Feb. 2, 1995; 65
FR 33740, May 25, 2000]

EFFECTIVE DATE NOTE: At 66 FR 63906, Dec.
11, 2001, in § 317.501 paragraph (b)(2) was re-
vised, effective Jan. 10, 2002. For the conven-
ience of the user, the revised text is set forth
as follows:

§ 317.501 Recruitment and selection for ini-
tial SES career appointment be achieved
from the brightest and most diverse pool
possible.

* * * * *

(b) * * *
(2) Before an agency can fill an SES va-

cancy by career appointment, it must post a
vacancy announcement in USAJOBS for at
least 14 calendar days, including the date of
publication. Each agency’s SES vacancy an-
nouncement must comply with criteria in
§ 330.707 of subpart G of this chapter.

* * * * *

§ 317.502 Qualifications Review Board
certification.

(a) A Qualification Review Board
(QRB) convened by OPM must certify
the executive/managerial qualifica-
tions of a candidate before initial ca-
reer appointment may be made to an
SES position. More than one-half of
the members of a QRB must be SES ca-
reer appointees.

(b) Agency requests for certification
of a candidate by a QRB must contain
such information as prescribed by
OPM, including evidence that merit
staffing procedures were followed and
that the appointing authority has cer-
tified the candidate’s qualifications for
the position.

(c) Qualifications Review Board cer-
tification of executive qualifications
just be based on demonstrated execu-
tive experience; successful completion
of an OPM-approved candidate develop-
ment program; or possession of special

or unique qualities that indicate a
likelihood of executive success. Any
existing time limit on a previously ap-
proved certification is removed.

(d) OPM may determine the disposi-
tion of agency QRB requests where the
QRB has not yet acted if the agency
head leaves office or announces an in-
tention to leave office, if the President
has nominated a new agency head, or if
there is a Presidential transition.

(e) An action to convert a ‘‘non-
career-type’’ employee to a career SES
appointment in the employee’s current
position or a successor to that position
will not be forwarded to a QRB. A
‘‘noncareer-type’’ employee includes a
noncareer SES appointee, a Schedule C
appointee, or equivalent.

(f) A new QRB certification is re-
quired for an individual to be re-
appointed as an SES career appointee
following separation of the individual
from an SES career appointment if:

(1) The individual was removed dur-
ing the SES probationary period for
performance or disciplinary reasons; or

(2) The individual completed an SES
probationary period, or did not have to
serve one, and was removed for a rea-
son that made the individual ineligible
for reinstatement to the SES under
subpart G of this part.

[54 FR 9758, Mar. 8, 1989, as amended at 56 FR
170, Jan. 3, 1991; 60 FR 6385, Feb. 2, 1995; 61 FR
46533, Sept. 4, 1996; 65 FR 33740, May 25, 2000]

§ 317.503 Probationary period.
(a) An individual’s initial appoint-

ment as an SES career appointee be-
comes final only after the individual
has served a 1-year probationary period
as a career appointee; there has been
an assessment of the appointee’s per-
formance during the probationary pe-
riod; and the appointing authority, or
his or her designee, has certified that
the appointee performed at the level of
excellence expected of a senior execu-
tive during the probationary period.

(b) When a career appointee’s execu-
tive qualification have been certified
by a Qualifications Review Board on
the basis of special or unique qualities,
as described in § 317.502(c), the proba-
tionary assessment must address any
executive development activities the
agency identified in support of the re-
quest for QRB certification.
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(c) The probationary period begins on
the effective date of the personnel ac-
tion initially appointing the individual
to the SES as a career appointee and
ends one calendar year later.

(d) The following conditions apply to
crediting service towards completion of
the probationary period.

(1) Time on leave with pay while in
an SES position is credited. Earned
leave for which the employee is com-
pensated by lump-sum payment upon
separation is not credited.

(2) Time in a nonpay status while in
an SES position is credited up to a
total of 30 calendar days (or 22 work-
days). After 30 calendar days, the pro-
bationary period is extended by adding
to it time equal to that served in a
nonpay status.

(3) Time absent on military duty or
due to compensable injury is credited
upon restoration to the SES when no
other break in SES service has oc-
curred.

(4) Time following transfer to an SES
position in another agency is credited,
i.e., the individual does not have to
start a new probationary period.

(e) Removal of a career appointee
during the probationary period is cov-
ered by subpart D of part 359 of this
chapter.

(f) A career appointee who resigns or
is removed from the SES before com-
pletion of the probationary period may
not receive another SES career ap-
pointment unless selected under SES
merit staffing procedures. The indi-
vidual, however, need not be recertified
by a QRB unless the individual was re-
moved for performance or disciplinary
reasons.

(g) An individual who separated from
the SES during the probationary pe-
riod and who has been out of the SES
more than 30 calendar days must serve
a new 1-year probationary period upon
reappointment and may not credit pre-
vious time in a probationary period. In
the following situations, however,
there is an exception and the indi-
vidual is only required to complete the
remainder of the previously served pro-
bationary period.

(1) The individual left the SES with-
out a break in service for a Presi-
dential appointment and is exercising

reinstatement rights under 5 U.S.C.
3593(b).

(2) The individual left the SES with-
out a break in service for other civilian
employment that provides a statutory
or regulatory reemployment right to
the SES when no other break in service
occurred.

(3) The break in SES service was the
result of military duty or compensable
injury, and the time credited under
paragraph (c)(3) of this section was not
sufficient to complete the probationary
period.

[54 FR 9758, Mar. 8, 1989, as amended at 60 FR
6386, Feb. 2, 1995; 65 FR 33740, May 25, 2000]

§ 317.504 Agency recertification.

(a) General. (1) Section 3393a of title
5, U.S.C., provides that each career
SES appointee shall be subject to re-
certification by his or her employing
agency ‘‘to ensure that the perform-
ance of career appointees demonstrates
the excellence needed to meet the goals
of the Senior Executive Service as set
forth in section 3131 * * *.’’

(2) For purposes of this section,
‘‘agency’’ is an executive agency as de-
fined in 5 U.S.C. 105 or a military de-
partment as defined in 5 U.S.C. 102.

(b) Coverage. (1) This section covers
SES career appointees who have been
continuously employed in the SES for
the 156 weeks preceding the end of the
recertification period. One or more
breaks in SES service of a total of 6
months or less do not interrupt the 156
weeks of continuous employment.

(2) This section does not apply to
SES noncareer, limited emergency, or
limited term appointees. It also does
not apply to former SES career ap-
pointees who took Presidential ap-
pointments with Senate confirmation
and elected to retain SES benefits
under subpart H of this part.

(c) When recertification takes place. (1)
The initial recertification shall take
place in calendar year 1991. Future re-
certifications shall take place every
3rd calendar year thereafter.

(2) The agency head shall determine
when in the calendar year recertifi-
cation shall take place and shall estab-
lish a date for calculating the 156-week
employment period. Recertification
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may take place at different times dur-
ing the calendar year for different com-
ponents within the agency. For recer-
tification actions in calendar year 1991,
agencies must consider performance
during the annual performance ap-
praisal period ending in calendar year
1991 unless an exception is granted by
OPM.

(3) If an individual is recertified in
one agency and then transfers to an-
other agency during the calendar year,
the individual is not subject to recer-
tification in the new agency. If an indi-
vidual transfers to another agency dur-
ing the calendar year and no recertifi-
cation decision was made in the old
agency, a recertification decision must
be made in the new agency.

(d) Standard for recertification. (1) To
be recertified, the career appointee
must perform at the level of excellence
expected of a senior executive. Excel-
lence means that the executive has
demonstrated over the recertification
period that he or she has achieved ex-
cellence in:

(i) Planning for, substantially ad-
vancing, and attaining Presidential,
agency, or organizational goals and ob-
jectives that required a sustained supe-
rior effort;

(ii) Taking specific initiatives that
advanced a major policy and/or signifi-
cantly improved delivery of services;

(iii) Taking the necessary actions to
ensure the achievement of a quality
product in a timely manner;

(iv) Making significant technical, sci-
entific, or professional contributions;
and, as appropriate

(v) Achieving substantial savings in
the execution of programs under his or
her direction;

(vi) Maintaining the high quality and
effectiveness of a program under his or
her direction with reduced resources;
and/or

(vii) Providing strong leadership to
enhance the development, utilization
and achievements of subordinate per-
sonnel, including achievement of equal
employment opportunity goals.

(2) Agencies may add other criteria,
as appropriate, in their written recer-
tification procedures.

(e) Recommendation by the supervising
official. (1) The supervising official of
the career appointee shall submit to an

agency Performance Review Board es-
tablished under 5 U.S.C. 4314 a written
recommendation whether the career
appointee’s performance justifies recer-
tification as a senior executive. The
recommendation shall be based on the
executive’s overall performance over
the 3 preceding years in relation to the
standard for recertification in para-
graph (d), including consideration of
such factors as the career appointee’s
performance ratings, any award or
other recognition received by the ap-
pointee, any developmental activities
of the appointee, or other relevant
qualitative factors.

(2) The recommendation shall reflect
the official’s view whether the ap-
pointee’s overall performance for the
preceding 3 years has demonstrated the
excellence expected of a senior execu-
tive as defined in paragraph (d) of this
section in relation to the written per-
formance requirements for the career
appointee’s senior executive position.

(3) The appointee shall be given a
copy of the recommendation and ad-
vised of the right to submit to the Per-
formance Review Board a statement of
accomplishments and other docu-
mentation giving evidence of the qual-
ity of the appointee’s performance in
relation to the standards set forth in
paragraph (d) of this section.

(f) Recommendation by the Performance
Review Board. (1) More than one-half of
the members of the Board shall consist
of SES career appointees, unless OPM
determines that there exists an insuffi-
cient number of career appointees
available to comply with this require-
ment. Board members may not take
part in any deliberations or actions re-
garding recommendations on their own
recertification.

(2) After receiving the recommenda-
tion of the supervising official and any
information provided by the career ap-
pointee under paragraph (e)(3) of this
section, the Board shall submit to the
appointing authority a recommenda-
tion whether the appointee should be
recertified, conditionally recertified, or
not recertified for continued employ-
ment as a senior executive in the SES.

(3) If the Board proposes to rec-
ommend conditional recertification or
non-recertification, the appointee shall
be notified in writing and shall have
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the opportunity to appear before the
Board prior to the forwarding of the
recommendation to the appointing au-
thority.

(4) If the Board recommends recer-
tification, it may also recommend that
the appointee’s rate of basic pay be in-
creased to a higher rate under 5 U.S.C.
5382. If the Board recommends condi-
tional recertification, it may also rec-
ommend that the appointee’s rate of
basic pay be reduced to the next lower
rate under 5 U.S.C. 5382.

(5) In addition to its recommenda-
tion, the Board shall also provide the
appointing authority the recommenda-
tion from the supervising official and
any information received from the ap-
pointee under paragraph (e)(3) or para-
graph (f)(3) of this section.

(6) If the appointing authority is also
the agency head, the recommendation
of the Board shall go directly to the in-
dividual as the agency head.

(g) Recommendation by the appointing
authority. (1) If the appointing author-
ity determines that the appointee’s
performance during the 3 preceding
years demonstrates the excellence ex-
pected of a senior executive, the ap-
pointing authority shall recommend to
the agency head that the appointee be
recertified as a senior executive.

(2) If the appointing authority deter-
mines that the appointee’s perform-
ance has not demonstrated the excel-
lence expected of a senior executive,
the appointing authority shall rec-
ommend to the agency head that the
appointee be conditionally recertified
or not be recertified.

(h) Determination by the agency head.
(1) The agency head shall determine
whether the appointee shall be recer-
tified, conditionally recertified, or not
recertified as a senior executive. An
agency may not prescribe a distribu-
tion of how many or what percentage
of executives will be recertified, condi-
tionally recertified, or not recertified.

(2) If the agency head determines
that the appointee’s performance war-
rants recertification, the appointee
shall continue in the SES. Further, the
appointee’s rate of basic pay may not
be reduced at the time of recertifi-
cation.

(3) If the agency head determines
that the appointee’s performance war-

rants conditional recertification, the
appointee:

(i) Shall remain a career appointee in
the SES;

(ii) Shall be subject to continuing
close review of the appointee’s per-
formance by the supervising official in
coordination with an Executive Re-
sources Board established under 5
U.S.C. 3393, in accordance with a per-
formance improvement plan developed
by the supervising official and subject
to the approval of the Executive Re-
sources Board;

(iii) May, if the agency head so deter-
mines, be reduced to the next lower
rate of basic pay established under 5
U.S.C. 5382, once 12 months have
elapsed since the appointee’s last pay
adjustment, in accordance with
§ 534.401(c) of this chapter;

(iv) Shall be removed from the SES if
not recertified at the end of the 12-
month period following the conditional
recertification; and

(v) Shall be retained in the SES if re-
certified at the end of the 12-month pe-
riod following the conditional recertifi-
cation and shall have any reduction in
basic pay made under paragraph
(h)(3)(iii) of this section restored as of
the beginning of the first pay period
following recertification when 12
months have elapsed since the pay re-
duction.

(4) The process for determining
whether to recertify at the end of the
12-month period an individual who has
been conditionally recertified shall be
the same as for the initial recertifi-
cation decision, including review and
recommendation by a Performance Re-
view Board.

(5) If the agency head determines
that the appointee’s performance does
not warrant recertification or condi-
tional recertification, the appointee
shall be removed from the SES in ac-
cordance with 5 U.S.C. 3592 and part
359, subpart C, of this chapter.

(6) The decision to recertify a senior
executive may be delegated by the
agency head, but no lower than the ap-
pointing authority. The decision to
conditionally recertify, or to not recer-
tify, a senior executive must be made
by the agency head, the deputy agency
head, or the head of a major operating
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unit within a department; but the indi-
vidual designated may not be at a
lower level than the appointing author-
ity. The agency’s written recertifi-
cation procedures must indicate who is
to make the decision.

(i) Procedures. Written reasons must
be provided for any recommendation or
decision to conditionally recertify or
to not recertify a career appointee.

(j) Agency responsibilities. Each agen-
cy that has career appointees subject
to recertification:

(1) Shall develop written recertifi-
cation procedures in consultation with
its career appointees, shall have the
procedures reviewed and approved by
OPM before the recertification process
is initiated, and shall provide its senior
executives and OPM a copy of the final
procedures upon issuance and upon any
change;

(2) Shall provide for a program, under
guidelines issued by OPM, to train its
executives who supervise SES career
personnel, and members of Perform-
ance Review Boards who will be mak-
ing recertification recommendations,
in the objectives and procedures of the
recertification process;

(3) Shall maintain such records as
OPM may require;

(4) Shall report to OPM such infor-
mation as OPM may request relating
to recertification actions or the train-
ing of SES supervisors; and

(5) Shall take such corrective action
as may be directed by OPM if OPM
finds that the agency’s written proce-
dures, or any actions taken by the
agency, are contrary to law or regula-
tion.

[56 FR 170, Jan. 3, 1991]

Subpart F—Noncareer and Limited
Appointments

SOURCE: 45 FR 62414, Sept. 19, 1980, unless
otherwise noted.

§ 317.601 Authorization.
(a) An agency may make a noncareer

or limited appointment only to a gen-
eral position.

(b) Each use of a noncareer appoint-
ment authority must be approved indi-
vidually by the Office of Personnel
Management, and the authority reverts

to the Office upon departure of the in-
cumbent, unless otherwise provided by
the Office.

(c) Use of a limited appointment au-
thority is subject to the conditions in
this paragraph.

(1) Agencies are provided a pool of
limited appointment authorities equal
to 3 percent of their Senior Executive
Service (SES) position allocation, or
one authority, whichever is greater. An
agency may use the pool to make a
limited appointment only of an indi-
vidual who has a career or career-con-
ditional appointment (or an appoint-
ment of equivalent tenure) in a perma-
nent civil service position outside the
SES. If necessary, the Office of Per-
sonnel Management may suspend use
of the pool authority.

(2) Each use of a limited appointment
authority other than under paragraph
(c)(1) of this section must be approved
individually by the Office, and the au-
thority reverts to the Office upon de-
parture of the incumbent, unless other-
wise provided by the Office.

[60 FR 6386, Feb. 2, 1995, as amended at 65 FR
33741, May 25, 2000]

§ 317.602 Conditions of a limited ap-
pointment.

(a) Appointments authorized under
this provision may be deemed provi-
sional appointments for purposes of the
regulations set out in parts 831, 842, 870,
and 890 of this chapter if they meet the
criteria set out in §§ 316.401 and 316.403
of this chapter.

(b) A limited appointment is not re-
newable. If an agency initially made
the appointment for less than the max-
imum period authorized by the Office
of Personnel Management, however,
the agency may extend the appoint-
ment to the maximum period without
the approval of the Office. The Office
must be notified of the extension.

(c) A limited term or limited emer-
gency appointee may not be appointed
to, or continue to hold, a position
under such an appointment if, within
the preceding 48 months, the individual
has served more than 36 months, in the
aggregate, under any combination of
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limited term and limited emergency
appointments.

[45 FR 62414, Sept. 19, 1980, as amended at 56
FR 10142, Mar. 11, 1991; 60 FR 6386, Feb. 2,
1995]

§ 317.603 Selection.
An agency may make a noncareer or

limited appointment without the use of
merit staffing procedures. The ap-
pointee, however, must meet the quali-
fications requirements for the position,
as determined in writing by the ap-
pointing authority.

[45 FR 62414, Sept. 19, 1980, as amended at 60
FR 6386, Feb. 2, 1995]

§ 317.604 Reassignment.
(a) An agency may reassign a non-

career appointee only with the prior
approval of the Office unless otherwise
provided by the Office.

(b)An agency may make the fol-
lowing reassignments of limited ap-
pointees to positions for which quali-
fied without the prior approval of the
Office of Personnel Management. The
Office must be notified of the reassign-
ment, however.

(1) An agency may reassign a limited
emergency appointee to another gen-
eral position established to meet a
bona fide, unanticipated, urgent need,
except that the appointee may not
serve in one or more positions in the
agency under such appointment in ex-
cess of 18 months.

(2) An agency may reassign a limited
term appointee to another general po-
sition the duties of which will expire at
the end of 3 years or less except that
the appointee may not serve in one or
more positions in the agency under
such appointment in excess of 3 years.

[45 FR 62414, Sept. 19, 1980, as amended at 60
FR 6386, Feb. 2, 1995]

§ 317.605 Tenure of appointees.
(a) A noncareer or limited appointee

does not acquire status within the Sen-
ior Executive Service on the basis of
the appointment.

(b) An agency may terminate a non-
career or limited appointment at any
time, unless a limited appointee is cov-
ered under 5 CFR 752.601(c)(2). The
agency must give the noncareer or lim-
ited appointee a written notice at least

1 day prior to the effective date of the
removal.

(c) The employment of a limited ap-
pointee ends automatically on the ex-
piration of the appointment if the ap-
pointment has not been terminated
earlier.

(d) An employee: (1) Who received a
limited appointment without a break
of service in the same agency as the
one in which the employee held a ca-
reer or career conditional appointment
(or an appointment of equivalent ten-
ure) in a permanent civil service posi-
tion outside the Senior Executive Serv-
ice, and

(2) Whose limited appointment is ter-
minated for reasons other than mis-
conduct, neglect of duty, or malfea-
sance, shall be entitled to be placed in
his/her former position or a position of
like status, tenure, and grade.

[45 FR 62414, Sept. 19, 1980, as amended at 60
FR 6386, Feb. 2, 1995]

Subpart G—SES Career
Appointment by Reinstatement

SOURCE: 54 FR 9759, Mar. 8, 1989, unless oth-
erwise noted.

§ 317.701 Agency authority.
As provided for in §§ 317.702 and

317.703, an agency may reinstate a
former SES career appointee without
regard to the merit staffing require-
ments established by OPM in
§ 317.501(c).

§ 317.702 General reinstatement: SES
career appointees.

(a) Eligibility for general reinstatement.
A former SES career appointee who
meets the following conditions is eligi-
ble for reinstatement under this sec-
tion:

(1) The individual completed an SES
probationary period under a previous
SES career appointment or was ex-
empted from that requirement; and

(2) The individual’s separation from
his or her last SES career appointment
was not a removal under subpart C of
part 359 of this chapter for failure to be
recertified as a senior executive; or a
removal under subpart E of part 359 of
this chapter for less than fully success-
ful executive performance; or under 5
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U.S.C. 1207 by order of the Merit Sys-
tems Protection Board as a result of a
disciplinary action initiated by the
Special Counsel under 5 U.S.C. 1206; or
under 5 U.S.C. 7532 (National Security);
or under subpart F of part 752 of this
chapter for misconduct, neglect of
duty, or malfeasance; or a resignation
after receipt of a notice proposing or
directing removal under any of the
above conditions. Removal for failure
to accept a directed reassignment to
another commuting area, or to accom-
pany a position in a transfer of func-
tion to another commuting area, does
not preclude reinstatement to the SES
unless the appointment to the original
position included acceptance of a writ-
ten nationwide mobility agreement or
policy.

(b) Applying for reinstatement; time
limit. Application for reinstatement
under this section shall be made di-
rectly to the agency in which SES em-
ployment is sought. There is no time
limit for reinstatement under this sec-
tion.

(c) Qualifications. The individual
must meet the qualification require-
ments of the position to which rein-
stated. The agency makes this deter-
mination.

(d) Tenure upon reinstatement. An in-
dividual who is reinstated under
§ 317.702 becomes an SES career ap-
pointee.

[54 FR 9759, Mar. 8, 1989, as amended at 56 FR
172, Jan. 3, 1991]

§ 317.703 Guaranteed reinstatement:
Presidential appointees.

(a) Eligibility for reinstatement. (1) A
former SES career appointee who was
appointed by the President to a civil
service position outside the SES with-
out a break in service, and who left the
Presidential appointment for reasons
other than misconduct, neglect of
duty, or malfeasance, is entitled by law
to be reinstated to the SES.

(2) If an individual is serving under a
Presidential appointment with rein-
statement entitlement and receives an-
other Presidential appointment with-
out a break in service between the two
appointments, the individual continues
to be entitled to be reinstated to the
SES following termination of the sec-
ond appointment. If there is an interim

period between the two Presidential
appointments, the individual must be
reinstated as an SES career appointee
before the effective date of the second
appointment to preserve reinstatement
entitlement following termination of
the second appointment.

(b) Applying for reinstatement; time
limit. Except as provided in paragraph
(d) of this section, an application in
writing for reinstatement under this
section must be made to OPM within 90
days after separation from the Presi-
dential appointment. An application
may be submitted as soon as the Presi-
dential appointee’s resignation is re-
quested or submitted.

(c) Directing reinstatement. (1) To the
extent practicable, OPM will direct re-
instatement within 45 days of the date
of receipt by OPM of the application
for reinstatement or the date of separa-
tion from the Presidential appoint-
ment, whichever is later.

(2) OPM will use the following order
of precedence in directing reinstate-
ment of a former Presidential ap-
pointee:

(i) The agency in which the indi-
vidual last served as an SES career ap-
pointee before accepting the Presi-
dential appointment;

(ii) The successor agency to the one
in which the individual last served as
an SES career appointee;

(iii) The agency or agencies in which
the individual served as a Presidential
appointee; or

(iv) Any other agency in the Execu-
tive branch with positions under the
SES.

(3) The agency being directed to take
the reinstatement action is responsible
for assigning the individual to a posi-
tion for which he or she meets the
qualifications requirements.

(4) When directing the reinstatement
of a Presidential appointee, OPM may,
as appropriate, allocate an additional
SES space authority to the agency.

(5) When a Presidential appointee
tenders his or her resignation, volun-
tarily or upon request, the agency in
which the Presidential appointment
was held, upon approval by OPM, may
place the appointee as an interim
measure on an SES limited term or
limited emergency appointment as ap-
propriate, pending reinstatement, to
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preclude a break in service after the
Presidential appointment has termi-
nated.

(6) To preserve reinstatement rights
under this section, an individual who
has been serving in a presidential ap-
pointment, if selected by the President
for another appointment in the same or
a new agency, must be reinstated to an
appropriate position as an SES career
appointee before the effective date of
the new Presidential appointment, un-
less service as a Presidential appointee
would be continuous.

(d) Reinstatement following direct nego-
tiations with an agency. (1) A Presi-
dential appointee who qualifies under
paragraph (a) of this section may ini-
tiate direct negotiations with an agen-
cy regarding reinstatement under this
section.

(2) An agency may voluntarily rein-
state a former Presidential appointee
without an order from OPM directing
such action.

(3) The agency is responsible for as-
signing the individual to a position for
which he or she meets the qualification
requirements.

(4) Direct negotiations with an agen-
cy do not extend the time limit stated
in paragraph (b) of this section for
making application to OPM.

(5) OPM may, when appropriate and
upon request by the agency, allocate
an additional SES space authority to
an agency that voluntarily reinstates a
former Presidential appointee under
this paragraph.

(6) An individual who is reinstated
under this paragraph because of direct
negotiations with an agency is not en-
titled to further assistance by OPM.

(e) Tenure upon reinstatement. (1) An
individual reinstated under § 317.703 be-
comes an SES career appointee.

(2) An individual reinstated under
§ 317.703 who was serving an SES proba-
tionary period at the time of his or her
Presidential appointment is required to
complete the 1-year SES probationary
period upon reinstatement.

(f) Compliance. (1) An agency must
comply with an order to reinstate
issued by OPM under this section as
promptly as possible, but not more
than 30 calendar days from the date of
the order.

(2) The agency will notify OPM of a
reinstatement action taken under this
section within 5 workdays of the effec-
tive date of the reinstatement.

(3) An individual who declines a rein-
statement ordered by OPM is not enti-
tled to further placement assistance by
OPM under this section.

[54 FR 9759, Mar. 8, 1989, as amended at 60 FR
6386, Feb. 2, 1995]

Subpart H—Retention of SES
Provisions

§ 317.801 Retention of SES provisions.
(a) Coverage. This subpart applies

to—
(1) A career appointee in the SES ap-

pointed at any time by the President
to a civilian position in the executive
branch with the advice and consent of
the Senate at a rate of basic pay which
is equal to or greater than the rate
payable for Executive Level V; or

(2) A career appointee in the SES
who is not covered under paragraph
(a)(1) of this section and who was ap-
pointed on or after November 1, 1986, to
a civilian position in the executive
branch which is covered by the Execu-
tive Schedule, or the rate of basic pay
for which is fixed by statute at a rate
equal to one of the levels of the Execu-
tive Schedule.

(b) Election. (1) At the time of ap-
pointment, an appointee covered by
paragraph (a) of this section may elect
to retain some, all, or none of the fol-
lowing SES provisions: Basic pay, per-
formance awards, awarding of ranks,
severance pay, leave, and retirement.
That election shall remain in effect for
no less than one year, unless the ap-
pointee leaves the position sooner.

(2) The appointing agency is respon-
sible for advising the appointee of the
election opportunity. The election de-
cision must be in writing.

(3) If an appointee elects to retain
SES basic pay, the appointee is enti-
tled to receive locality-based com-
parability payments under 5 CFR, part
531, subpart F, if such pay is applicable
to SES employees in the locality pay
area, and any applicable special pay
adjustment for a law enforcement offi-
cer under 5 CFR part 531, subpart C,
even though the appointee may be in
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an Executive Schedule position other-
wise excluded from such payments.

(c) Change in election. Except as pro-
vided by paragraph (b) of this section,
a career appointee is permitted to
make an election for purposes of add-
ing or dropping coverage no more than
once during any twelve-month period.

[50 FR 6154, Feb. 14, 1985, as amended at 56
FR 15273, Apr. 16, 1991; 57 FR 54677, Nov. 20,
1992; 60 FR 6386, Feb. 2, 1995]

Subpart I—Reassignments,
Transfers, and Details

SOURCE: 54 FR 9760, Mar. 8, 1989, unless oth-
erwise noted.

§ 317.901 Reassignments.
(a) In this section, reassignment

means a permanent assignment to an-
other SES position within the employ-
ing executive agency or military de-
partment. (See 5 U.S.C. 105 for a defini-
tion of ‘‘executive agency’’ and 5 U.S.C.
102 for a definition of ‘‘military depart-
ment.’’)

(b) A career appointee may be reas-
signed to any SES position for which
qualified in accordance with the fol-
lowing conditions:

(1) Reassignment within a commuting
area. For reassignment within a com-
muting area, the appointee must re-
ceive a written notice at least 15 days
before the effective date of the reas-
signment. This notice requirement
may be waived only when the ap-
pointee consents in writing.

(2) Reassignment outside of a com-
muting area. For reassignment outside
of a commuting area, (i) the agency
must consult with the appointee on the
reasons for, and the appointee’s pref-
erences with respect to, the proposed
reassignment; and (ii) following such
consultation, the agency must provide
the appointee a written notice, includ-
ing the reasons for the reassignment,
at least 60 days before the effective
date of the reassignment. This notice
requirement may be waived only when
the appointee consents in writing.

(c) A career appointee may not be in-
voluntarily reassigned within 120 days
after the appointment of the head of an
agency, or within 120 days after the ap-
pointment of the career appointee’s

most immediate supervisor who is a
noncareer appointee and who has the
authority to make an initial appraisal
of the career appointee’s performance
under subpart C of part 430 of this
chapter.

(1) In this paragraph—
(i) Head of an agency means the head

of an executive or military department
or the head of an independent estab-
lishment.

(ii) Noncareer appointee includes an
SES noncareer or limited appointee, an
appointee in a position filled by Sched-
ule C, or an appointee in an Executive
Schedule or equivalent position that is
not required to be filled competitively.

(2) These restrictions do not apply to
the involuntary reassignment of a ca-
reer appointee under 5 U.S.C. 4314(b)(3)
based on a final performance rating of
‘‘Unsatisfactory’’ that was issued be-
fore the appointment of a new agency
head or a new noncareer supervisor as
defined in paragraph (c)(1) of this sec-
tion. If a moratorium is already under-
way at the time the final rating is
issued, then that moratorium must be
completed before the reassignment ac-
tion can be effected.

(3) A voluntary reassignment during
the 120-day period is permitted, but the
appointee must agree in writing before
the reassignment.

(4) For the purpose of calculating the
120-day period, any days, not to exceed
a total of 60, during which the career
appointee is serving on a detail or
other temporary assignment apart
from the appointee’s regular position
shall not be counted. Any days in ex-
cess of 60 days on one or more details
or other temporary assignments shall
be counted.

(5) The prohibition in this paragraph
on involuntary reassignments may be
applied by an agency, at its discretion,
in the case of a detail of an individual
as the head of an agency or of a non-
career appointee as a supervisor, or
when a noncareer appointee in a dep-
uty position is acting as the agency
head or in a vacant supervisory posi-
tion. If the individual later receives a
permanent appointment to the position
without a break in service, the 120-day
moratorium initiated by the perma-
nent appointment shall include any
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days spent in the position on an acting
basis.

(d) A 15 or 60-day advance notice de-
scribed in paragraph (b) of this section
may be issued during the 120-day mora-
torium on the involuntary reassign-
ment of a career appointee described in
paragraph (c) of this section, but an in-
voluntary reassignment may not be ef-
fected until the moratorium has ended.

[54 FR 9760, Mar. 8, 1989, as amended at 57 FR
10124, Mar. 24, 1992; 58 FR 58261, Nov. 1, 1993;
60 FR 6387, Feb. 2, 1995; 63 FR 34258, June 24,
1998]

§ 317.902 Transfers.
(a) Definition. In this section, transfer

means a permanent assignment or ap-
pointment to another SES position in a
different executive agency or military
department.

(b) Requirements. Transfers are vol-
untary and cannot occur without the
consent of the appointee and the gain-
ing agency, except transfers connected
with a transfer of functions to another
agency.

§ 317.903 Details.
(a) Definition. In this section, detail

means the temporary assignment of an
SES member to another position (with-
in or outside of the SES) or the tem-
porary assignment of a non-SES mem-
ber to an SES position, with the expec-
tation that the employee will return to
the official position of record upon ex-
piration of the detail. For purposes of
pay and benefits, the employee con-
tinues to encumber the position from
which detailed. The provisions of this
section cover details within or outside
of the employing agency.

(b) Time limits. (1) Details within an
executive agency or military depart-
ment must be made in no more than
120-day increments.

(2) An agency may not detail an SES
employee to unclassified duties for
more than 240 days.

(3) An agency must use competitive
procedures when detailing a non-SES
employee to an SES position for more
than 240 days unless the employee is el-
igible for a noncompetitive career SES
appointment.

(4) An agency must obtain OPM ap-
proval for a detail of more than 240
days if the detail is of:

(i) a non-SES employee to an SES po-
sition that supervises other SES posi-
tions; or

(ii) An SES employee to a position at
the GS–15 or equivalent level or below.

(c) SES career reserved positions. Only
a career SES appointee or a career-
type non-SES appointee may be de-
tailed to a career reserved position.

(d) SES general positions. Any SES ap-
pointee or non-SES appointee may be
detailed to a general position.

[54 FR 9760, Mar. 8, 1989, as amended at 60 FR
6387, Feb. 2, 1995]

§ 317.904 Change in type of SES ap-
pointment.

An agency may not require a career
SES appointee to accept a noncareer or
limited SES appointment as a condi-
tion of appointment to another SES
position. If a career appointee elects to
accept a noncareer or limited appoint-
ment, the voluntary nature of the ac-
tion must be documented in writing be-
fore the effective date of the new ap-
pointment. A copy of such documenta-
tion must be retained permanently in
the appointee’s Official Personnel
Folder.

Subpart J—Corrective Action
§ 317.1001 OPM authority for correc-

tive action.
If OPM finds that an agency has

taken an action contrary to law or reg-
ulation under this part, it may require
the agency to take appropriate correc-
tive action.

[54 FR 9761, Mar. 8, 1989]

PART 319—EMPLOYMENT IN SEN-
IOR-LEVEL AND SCIENTIFIC AND
PROFESSIONAL POSITIONS

Subpart A—General

Sec.
319.101 Coverage.
319.102 Senior-level positions.
319.103 Scientific and professional positions.
319.104 Applicable instructions.
319.105 Reporting requirements.

Subpart B—Position Allocations and
Establishment

319.201 Coverage.
319.202 Allocation of positions.
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