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351.902 Correction by agency.

Subpart J [Reserved]

AUTHORITY: 5 U.S.C. 1302, 3502, 3503; sec.
351.801 also issued under E.O. 12828, 58 FR
2965.

SOURCE: 51 FR 319, Jan. 3, 1986, unless oth-
erwise noted.

Subpart A [Reserved]

Subpart B—General Provisions
§ 351.201 Use of regulations.

(a)(1) Each agency is responsible for
determining the categories within
which positions are required, where
they are to be located, and when they
are to be filled, abolished, or vacated.
This includes determining when there
is a surplus of employees at a par-
ticular location in a particular line of
work.

(2) Each agency shall follow this part
when it releases a competing employee
from his or her competitive level by
furlough for more than 30 days, separa-
tion, demotion, or reassignment requir-
ing displacement, when the release is
required because of lack of work; short-
age of funds; insufficient personnel
ceiling; reorganization; the exercise of
reemployment rights or restoration
rights; or reclassification of an em-
ployee’s position die to erosion of du-
ties when such action will take effect
after an agency has formally an-
nounced a reduction in force in the em-
ployee’s competitive area and when the
reduction in force will take effect with-
in 180 days.

(b) This part does not require an
agency to fill a vacant position. How-
ever, when an agency, at its discretion,
chooses to fill a vacancy by an em-
ployee who has been reached for release
from a competitive level for one of the
reasons in paragraph (a)(2) of this sec-
tion, this part shall be followed.

(c) Each agency is responsible for as-
suring that the provisions in this part
are uniformly and consistently applied
in any one reduction in force.

(d) An agency authorized to admin-
ister foreign national employee pro-
grams under section 408 of the Foreign
Service Act of 1980 (22 U.S.C. 3968) may
include special plans for reduction in

force in its foreign national employee
programs. In these special plans an
agency may give effect to the labor
laws and practices of the locality of
employment by supplementing the se-
lection factors in subparts D and E of
this part to the extent consistent with
the public interest. Subpart I of this
part does not apply to actions taken
under the special plans authorized by
this paragraph.

§ 351.202 Coverage.
(a) Employees covered. Except as pro-

vided in paragraph (b) of this section,
this part applies to each civilian em-
ployee in:

(1) The executive branch of the Fed-
eral Government; and

(2) Those parts of the Federal Gov-
ernment outside the executive branch
which are subject by statute to com-
petitive service requirements or are de-
termined by the appropriate legislative
or judicial administrative body to be
covered hereunder. Coverage includes
administrative law judges except as
modified by part 930 of this chapter.

(b) Employees excluded. This part does
not apply to an employee:

(1) In a position in the Senior Execu-
tive Service; or

(2) Whose appointment is required by
Congress to be confirmed by, or made
with the advice and consent of, the
United States Senate, except a post-
master.

(c) Actions excluded. This part does
not apply to:

(1) The termination of a temporary
or term promotion or the return of an
employee to the position held before
the temporary or term promotion or to
one of equivalent grade and pay.

(2) A change to lower grade based on
the reclassification of an employee’s
position due to the application of new
classification standards or the correc-
tion of a classification error.

(3) A change to lower grade based on
reclassification of an employee’s posi-
tion due to erosion of duties, except
that this exclusion does not apply to
such reclassification actions that will
take effect after an agency has for-
mally announced a reduction in force
in the employee’s competitive area and
when the reduction in force will take
effect within 180 days. This exception
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ends at the completion of the reduction
in force.

(4) The change of an employee from
regular to substitute in the same pay
level in the U.S. Postal Service field
service.

(5) The release from a competitive
level of a National Guard technician
under section 709 of title 32, United
States Code.

(6) Placement of an employee serving
on an intermittent, part-time, on-call,
or seasonal basis in a nonpay and
nonduty status in accordance with con-
ditions established at time of appoint-
ment.

(7) A change in an employee’s work
schedule from other-than-full-time to
full-time. (A change from full-time to
other than full-time for a reason cov-
ered in § 351.201(A)(2) is covered by this
part.)

[51 FR 319, Jan. 3, 1986, as amended at 60 FR
3062, Jan. 13, 1995]

§ 351.203 Definitions.

In this part:
Competing employee means an em-

ployee in tenure group I, II, or III.
Current rating of record is the rating

of record for the most recently com-
pleted appraisal period as provided in
§ 351.504(b)(3).

Days means calendar days.
Function means all or a clearly iden-

tifiable segment of an agency’s mission
(including all integral parts of that
mission), regardless of how it is per-
formed.

Furlough under this part means the
placement of an employee in a tem-
porary nonduty and nonpay status for
more than 30 consecutive calendar
days, or more than 22 workdays if done
on a discontinuous basis, but not more
than 1 year.

Local commuting area means the geo-
graphic area that usually constitutes
one area for employment purposes. It
includes any population center (or two
or more neighboring ones) and the sur-
rounding localities in which people live
and can reasonably be expected to trav-
el back and forth daily to their usual
employment.

Modal rating is the summary rating
level assigned most frequently among
the actual ratings of record that are:

(1) Assigned under the summary level
pattern that applies to the employee’s
position of record on the date of the re-
duction in force;

(2) Given within the same competi-
tive area, or at the agency’s option
within a larger subdivision of the agen-
cy or agencywide; and

(3) On record for the most recently
completed appraisal period prior to the
date of issuance of reduction in force
notices or the cutoff date the agency
specifies prior to the issuance of reduc-
tion in force notices after which no
new ratings will be put on record.

Rating of record has the meaning
given that term in § 430.203 of this chap-
ter. For an employee not subject to 5
U.S.C. Chapter 43, or part 430 of this
chapter, it means the officially des-
ignated performance rating, as pro-
vided for in the agency’s appraisal sys-
tem, that is considered to be an equiva-
lent rating of record under the provi-
sions of § 430.201(c) of this chapter.

Reorganization means the planned
elimination, addition, or redistribution
of functions or duties in an organiza-
tion.

Representative rate means the fourth
step of the grade for a position subject
to the General Schedule, the prevailing
rate for a position under a wage-board
or similar wage-determining procedure,
and for other positions, the rate des-
ignated by the agency as representa-
tive of the position.

Transfer of function means the trans-
fer of the performance of a continuing
function from one competitive area
and its addition to one or more other
competitive areas, except when the
function involved is virtually identical
to functions already being performed in
the other competitive area(s) affected;
or the movement of the competitive
area in which the function is performed
to another commuting area.

Undue interruption means a degree of
interruption that would prevent the
completion of required work by the em-
ployee 90 days after the employee has
been placed in a different position
under this part. The 90-day standard
should be considered within the allow-
able limits of time and quality, taking
into account the pressures of priorities,
deadlines, and other demands. How-
ever, a work program would generally

VerDate 11<MAY>2000 00:38 Jan 17, 2002 Jkt 197007 PO 00000 Frm 00243 Fmt 8010 Sfmt 8010 Y:\SGML\197007T.XXX pfrm01 PsN: 197007T



244

5 CFR Ch. I (1–1–02 Edition)§ 351.204

not be unduly interrupted even if an
employee needed more than 90 days
after the reduction in force to perform
the optimum quality or quantity of
work. The 90-day standard may be ex-
tended if placement is made under this
part to a low priority program or to a
vacant position.

[51 FR 319, Jan. 3, 1986, as amended at 58 FR
65533, Dec. 15, 1993; 60 FR 3062, Jan. 13, 1995;
62 FR 62500, Nov. 24, 1997]

§ 351.204 Responsibility of agency.

Each agency covered by this part is
responsible for following and applying
the regulations in this part when the
agency determines that a reduction
force is necessary.

§ 351.205 Authority of OPM.

The Office of Personnel Management
may establish further guidance and in-
structions for the planning, prepara-
tion, conduct, and review of reductions
in force. OPM may examine an agen-
cy’s preparations for reduction in force
at any stage. When OPM finds that an
agency’s preparations are contrary to
the express provisions or to the spirit
and intent of these regulations or that
they would result in violation of em-
ployee rights or equities, OPM may re-
quire appropriate corrective action.

[51 FR 319, Jan. 3, 1986, as amended at 66 FR
66710, Dec. 27, 2001]

Subpart C—Transfer of Function

SOURCE: 52 FR 10024, Mar. 30, 1987, unless
otherwise noted.

§ 351.301 Applicability.

(a) This subpart is applicable when
the work of one or more employees is
moved from one competitive area to
another as a transfer of function re-
gardless of whether or not the move-
ment is made under authority of a
statute, Executive order, reorganiza-
tion plan, or other authority.

(b) In a transfer of function, the func-
tion must cease in the losing competi-
tive area and continue in an identical
form in the gaining competitive area
(i.e., in the gaining competitive area,
the function continues to be carried

out by competing employees rather
than by noncompeting employees).

[52 FR 10024, Mar. 30, 1987, as amended at 60
FR 3062, Jan. 13, 1995]

§ 351.302 Transfer of employees.
(a) Before a reduction in force is

made in connection with the transfer
of any or all of the functions of a com-
petitive area to another continuing
competitive area, each competing em-
ployee in a position identified with the
transferring function or functions shall
be transferred to the continuing com-
petitive area without any change in
the tenure of his or her employment.

(b) An employee whose position is
transferred under this subpart solely
for liquidation, and who is not identi-
fied with an operating function specifi-
cally authorized at the time of transfer
to continue in operation more than 60
days, is not a competing employee for
other positions in the competitive area
gaining the function.

(c) Regardless of an employee’s per-
sonal preference, an employee has no
right to transfer with his or her func-
tion, unless the alternative in the com-
petitive area losing the function is sep-
aration or demotion.

(d) Except as permitted in paragraph
(e) of this section, the losing competi-
tive area must use the adverse action
procedures found in 5 CFR part 752 if it
chooses to separate an employee who
declines to transfer with his or her
function.

(e) The losing competitive area may,
at its discretion, include employees
who decline to transfer with their func-
tion as part of a concurrent reduction
in force.

(f) An agency may not separate an
employee who declines to transfer with
the function any sooner than it trans-
fers employees who chose to transfer
with the function to the gaining com-
petitive area.

(g) Agencies may ask employees in a
canvass letter whether the employee
wishes to transfer with the function
when the function transfers to a dif-
ferent local commuting area. The can-
vass letter must give the employee in-
formation concerning entitlements
available to the employee if the em-
ployee accepts the offer to transfer,
and if the employee declines the offer
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