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an equivalent one. A partially recov-
ered employee is expected to seek re-
employment as soon as he or she is
able.

§ 353.302 Retention protections.

An injured employee enjoys no spe-
cial protection in a reduction in force.
Separation by reduction in force or for
cause while on compensation means
the individual has no restoration
rights.

§ 353.303 Restoration rights of TAPER
employees.

An employee serving in the competi-
tive service under a temporary ap-
pointment pending establishment of a
register (TAPER) under § 316.201 of this
chapter (other than an employee serv-
ing in a position classified above GS–
15), is entitled to be restored to the po-
sition he or she left or an equivalent
one in the same commuting area.

§ 353.304 Appeals to the Merit Systems
Protection Board.

(a) Except as provided in paragraphs
(b) and (c) of this section, an injured
employee or former employee of an
agency in the executive branch (includ-
ing the U.S. Postal Service and the
Postal Rate Commission) may appeal
to the MSPB an agency’s failure to re-
store, improper restoration, or failure
to return an employee following a
leave of absence. All appeals must be
submitted in accordance with MSPB’s
regulations.

(b) An individual who fully recovers
from a compensable injury more than 1
year after compensation begins may
appeal to MSPB as provided for in
parts 302 and 330 of this chapter for ex-
cepted and competitive service employ-
ees, respectively.

(c) An individual who is partially re-
covered from a compensable injury
may appeal to MSPB for a determina-
tion of whether the agency is acting ar-
bitrarily and capriciously in denying
restoration. Upon reemployment, a
partially recovered employee may also
appeal the agency’s failure to credit
time spent on compensation for pur-
poses of rights and benefits based upon
length of service.
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otherwise noted.

Subpart A [Reserved]

Subpart B—General Provisions

§ 359.201 Regulatory requirements.
This part contains the regulations of

the Office of Personnel Management
(OPM) that implement subchapter V of
chapter 35 of title 5, United States
Code, on the Senior Executive Service
(SES).

§ 359.202 Definitions.
Agency, Senior Executive Service posi-

tion, senior executive, career appointee,
limited emergency appointee, limited term
appointee, and noncareer appointee, are
defined in 5 U.S.C. 3132(a).

Probation and probationary period
mean the 1-year probation required by
5 U.S.C. 3393(d) upon initial career ap-
pointment to the SES.

Reemployed annitant means an indi-
vidual who is receiving an annuity
under the Civil Service Retirement
System or the Federal Employees’ Re-
tirement System on the basis of his or
her former Federal service. A reem-
ployed annuitant serves at the pleasure
of the appointing authority.

Subpart C—Removal of Career
Appointees for Failure To Be
Recertified

SOURCE: 56 FR 172, Jan. 3, 1991, unless oth-
erwise noted.

§ 359.301 Coverage.
(a) This subpart covers a career ap-

pointee who has failed to be recertified
under § 317.504 of this chapter.

(b) This subpart does not cover, how-
ever, a career appointee who is serving
as a reemployed annuitant. See subpart
I of this part for removal of a reem-
ployed annuitant.

§ 359.302 Notice requirements.
(a) The agency shall notify the career

appointee in writing before the effec-
tive date of the action. If the appointee
has completed the SES probationary
period, or was not required to serve a
probationary period, the notice shall be
at least 30 calendar days before the ef-
fective date of the removal.

(b) The notice shall advise the ap-
pointee of:

(1) The basis for the action;
(2) The appointee’s placement rights

under subpart G of this part—the posi-
tion to which the appointee will be as-
signed shall be identified either in the
advance notice or in a supplementary
notice issued no later than 10 calendar
days before the effective date of the ac-
tion;

(3) The appointee’s right to appeal to
the Merit Systems Protection Board,
including the time limit for appeal and
the office to which an appeal should be
sent;

(4) The effective date of the removal;
and

(5) When applicable, the appointee’s
eligibility for immediate retirement
under 5 U.S.C. 8336(h) or 8414(a).

§ 359.303 Restrictions.
(a) Removal from the SES under this

subpart may not be made effective
within 120 days after—

(1) The appointment of a new agency
head; or

(2) The appointment in the agency of
the career appointee’s most immediate
supervisor who—

(i) Is noncareer appointee; and
(ii) Has the authority to remove the

career appointee.
(b) For purposes of this section, a

noncareer appointee includes an SES
noncareer or limited appointee, an ap-
pointee in a position filled by Schedule
C, or an appointee in an Executive
Schedule or equivalent position other
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