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536.103 Coverage and applicability of grade
retention.

536.104 Coverage and applicability of pay re-
tention.

536.105 Exclusions.

Subpart B—Determination of Retained
Grade and Rate of Basic Pay; Loss of,
or Termination of Eligibility

536.201 Comparison of grades in different
pay schedules or pay systems.

536.202 Period of grade retention.
536.203 Determination of retained grade.
536.204 Determination of applicable rate

schedule.
536.205 Determination of rate of basic pay.
536.206 Criteria for a ‘‘reasonable offer.’’
536.207 Loss of eligibility for grade reten-

tion.
536.208 Termination of grade retention.
536.209 Loss of eligibility for, or termi-

nation of, pay retention.

Subpart C—Miscellaneous Provisions

536.301 Placement and classification plans.
536.302 Appeal of termination of benefits be-

cause of reasonable offer.
536.303 Documentation.
536.304 Issuance of employee letters.
536.305–536.306 [Reserved]
536.307 Availability of information.
536.308 Applicability of retained grade.

AUTHORITY: 5 U.S.C. 5361–5366; sec. 7202(f) of
the Omnibus Budget Reconciliation Act of
1990 (Pub. L. 101–508), 104 Stat. 1338–336; sec.
4 of the Performance Management and Rec-
ognition System Termination Act of 1993
(Pub. L. 103–89), 107 Stat. 981;

§ 536.307 also issued under 5 U.S.C. 552,
Freedom of Information Act, Pub. L. 92–502.

SOURCE: 45 FR 85656, Dec. 30, 1980, unless
otherwise noted.

Subpart A—Definitions; Coverage
and Applicability

§ 536.101 General.
(a) Title VIII of Public Law 95–454

(The Civil Service Reform Act of 1978)
provides that an employee who is
placed in a lower grade as a result of
reduction-in-force procedures, or whose
position is reduced in grade as a result
of reclassification of the position, is
entitled to retain for a period of 2 years
the grade held immediately before that
placement or reduction. It also pro-
vides the authority for granting an em-
ployee indefinite pay retention. In ad-
dition to specifying criteria and condi-
tions for the application of the grade

and pay retention provisions, the law
authorizes the Office of Personnel Man-
agement to extend the application of
these provisions to other individuals
and situations to which they would not
otherwise apply.

(b) This part contains the regula-
tions—including extensions, condi-
tions, criteria, and procedures—which
the Office of Personnel Management
has prescribed for the administration
of grade and pay retention. This part
supplements and implements the provi-
sions of 5 U.S.C. 5361–5366, and section
801(b) of Public Law 95–454, and must be
read together with those sections of
law.

§ 536.102 Definitions.

For the purposes of this part:
Demotion at an employee’s request

means a reduction in grade that is ini-
tiated by the employee for his or her
benefit, convenience, or personal ad-
vantage. A demotion that is caused or
influenced by a management action is
not considered to be at an employee’s
request, except that a voluntary demo-
tion in response to a management ac-
tion directly related to personal cause
is considered to be at the employee’s
request.

Demotion for personal cause means a
reduction in grade based on the con-
duct, character, or unacceptable per-
formance of an employee.

Employee means an employee as de-
fined in 5 U.S.C. 5361 and also an indi-
vidual who is moved from a position
which is not under a covered pay sched-
ule to a position which is under a cov-
ered pay schedule provided that the in-
dividual’s employment immediately
prior to the move was on other than a
temporary or term basis.

Employment on a temporary or term
basis means employment under an ap-
pointment having a definite time limi-
tation or designated as temporary or
term.

Rate of basic pay means, for any pay
system, the rate of pay fixed by law or
administrative action for the position
held by an employee before any deduc-
tions and exclusive of additional pay of
any kind such as night or environ-
mental differentials in the case of a
prevailing rate employee.
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Rate schedule means a specific set of
rates within a pay schedule.

Reorganization means the planned
elimination, addition or redistribution
of functions or duties either wholly
within an agency or between agencies.

Representative rate means:
(1) The fourth step of the grade in the

case of a position under the General
Schedule or the individual’s rate under
the Senior Executive Service or a posi-
tion subject to the senior-level pay au-
thority under 5 U.S.C. 5376;

(2) The second rate of the grade of a
position under a regular prevailing rate
schedule established under subchapter
IV of chapter 53 of title 5, United
States Code, or in the case of a position
with a single rate, the single rate of
that position; or

(3) The rate designated as representa-
tive of the position by the agency re-
sponsible for establishing and adjusting
the schedule in the case of a position
under a schedule different from those
covered in paragraph (1) or (2) of this
definition.

Temporary promotion means a pro-
motion with a definite time limitation,
and one which the individual is in-
formed in advance is temporary and
would normally require that the indi-
vidual return to his or her permanent
position at the expiration of that pro-
motion.

Temporary reassignment means a reas-
signment with a definite time limita-
tion, and one which the individual is
informed in advance is temporary and
would normally require that the indi-
vidual return to his or her permanent
position at the expiration of that reas-
signment.

[45 FR 85656, Dec. 30, 1980, as amended at 50
FR 11795, Mar. 25, 1985; 50 FR 35494, Aug. 30,
1985; 56 FR 18662, Apr. 23, 1991; 58 FR 65537,
Dec. 15, 1993; 64 FR 69174, Dec. 10, 1999]

§ 536.103 Coverage and applicability of
grade retention.

(a) Grade retention shall apply to an
employee who moves to a position in a
covered pay schedule which is lower
graded than the position held imme-
diately prior to the demotion in the
following circumstances:

(1) As a result of reduction-in-force
procedures; or

(2) As a result of a reclassification
process.

(b) Except as otherwise covered in
paragraph (a) of this section, the head
of the agency may offer grade reten-
tion to eligible employees who are or
might be reduced in grade as the result
of a reorganization or reclassification
decision announced by management in
writing. When an employee is offered a
position with grade retention in antici-
pation of a reduction in grade, the
agency shall inform the employee in
writing that acceptance of the position
is not required and that declination of
the offer has no effect on the employ-
ee’s entitlement to grade retention
under paragraph (a) of this section if he
or she is actually moved to a lower
graded position.

(c)(1) An employee who, immediately
before being placed in a lower graded
position as a result of reduction-in-
force procedures, is in a position under
a covered pay schedule, is eligible for
grade retention only if the employee
has served for 52 consecutive weeks or
more in a position(s) under a covered
pay schedule at a grade(s) higher than
the position in which the employee is
placed, including service performed by
an employee of a nonappropriated fund
instrumentality of the Department of
Defense or the Coast Guard, as defined
in 5 U.S.C. 2105(c), who is moved to a
position in the civil service employ-
ment system of the Department of De-
fense or the Coast Guard, respectively,
without a break in service of more
than 3 days.

(2) An employee is eligible for grade
retention when his or her position has
been reclassified at a lower grade only
if the position which is being reduced
had been classified at a higher grade(s)
for a continuous period of at least 1
year immediately before the reduction.

(3) In situations other than those
covered in paragraphs (c)(1) and (c)(2)
of this section, an employee is eligible
for grade retention if he or she, imme-
diately prior to being placed in the
lower grade, has served in a position in
any pay schedule for 52 consecutive
weeks or more, provided the service
was in an agency as defined in 5 U.S.C.
5102 at a grade(s) higher than the posi-
tion in which the employee is placed,
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including service performed by an em-
ployee of a nonappropriated fund in-
strumentality of the Department of
Defense or the Coast Guard, as defined
in 5 U.S.C. 2105(c), who is moved to a
position in the civil service employ-
ment system of the Department of De-
fense or the Coast Guard, respectively,
without a break in service of more
than 3 days.

[45 FR 85656, Dec. 30, 1980, as amended at 57
FR 12404, Apr. 10, 1992]

§ 536.104 Coverage and applicability of
pay retention.

(a) Pay retention shall apply to any
employee whose rate of basic pay
would otherwise be reduced:

(1) As the result of the expiration of
the 2-year period of grade retention; or

(2) As a result of reduction-in-force
or reclassification when the employee
does not meet the eligibility require-
ment for grade retention; or

(3) As a result of a reduction or elimi-
nation of scheduled rates, special
schedules, or special rates, but not as a
result of—

(i) A statutory reduction in sched-
uled rates of pay under the General
Schedule, including a reduction au-
thorized under section 5305(c) of title 5,
United States Code; or

(ii) A statutory reduction in a pre-
vailing rate schedule established under
subchapter IV of chapter 53 of title 5,
United States Code, and part 532 of this
chapter.

(4) As a result of the placement of an
employee into a non-special rate posi-
tion or into a lower special rate posi-
tion from a special rate position; or

(5) As a result of the placement of an
employee in a position in a lower wage
area or in a position in a different pay
schedule; or

(6) As a result of the placement of the
employee in a formal employee devel-
opment program generally utilized
Governmentwide: Upward Mobility,
Apprenticeship, and Career Intern Pro-
grams.

(b) Except as otherwise covered in
paragraph (a) of this section, the head
of the agency may provide pay reten-
tion to eligible employees whose rates
of basic pay would otherwise be re-
duced as the result of a management
action.

(c) The head of the agency may grant
pay retention to an employee whose
pay is reduced as the result of the
movement of his or her position from a
nonappropriated fund instrumentality
under the jurisdiction of the Depart-
ment of Defense or the Coast Guard to
the civil service employment system of
the Department of Defense or the Coast
Guard, respectively.

[45 FR 85656, Dec. 30, 1980, as amended at 51
FR 12684, Apr. 15, 1986; 53 FR 49545, Dec. 8,
1988; 54 FR 51009, Dec. 12, 1989; 57 FR 12404,
Apr. 10, 1992]

§ 536.105 Exclusions.

(a) Grade and pay retention shall not
apply to an employee who—

(1) Moves from a position that is not
in an agency as defined in 5 U.S.C. 5102;

(2) Is identified under 5 U.S.C. 2105(c),
except prevailing rate employees in-
cluded under 5 U.S.C. 5361;

(3) Is reduced in grade or pay for per-
sonal cause or at the employee’s re-
quest;

(4) Does not satisfactorily complete
the probationary period prescribed by 5
U.S.C. 3321(a)(2), and, as a result, is re-
moved from a supervisory or manage-
rial position; or

(5) Is entitled to receive basic pay
under 5 U.S.C. 3594(c) because of re-
moval from the Senior Executive Serv-
ice and placement in a civil service po-
sition (other than a Senior Executive
Service position) under 5 U.S.C.
3594(b)(2).

(b) An employee’s entitlement to
grade or pay retention is not affected
by a temporary promotion or tem-
porary reassignment. However, an em-
ployee serving under a temporary pro-
motion or temporary reassignment
may not retain a grade or rate of basic
pay held during the temporary pro-
motion or temporary reassignment.

(c) Grade retention under
§ 536.103(a)(1) or (b) shall not apply to a
member of the Senior Executive Serv-
ice or an individual in a position sub-
ject to the senior-level pay authority
in 5 U.S.C. 5376 who is placed in a posi-
tion in a covered pay schedule.

[45 FR 85656, Dec. 30, 1980, as amended at 54
FR 18880, May 3, 1989; 56 FR 18663, Apr. 23,
1991]
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