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under the age of 18 years. Complaints
must be filed following the procedures
set forth in subpart G of this part.

Subpart G—FLSA Claims and
Compliance

SOURCE: 62 FR 67251, Dec. 23, 1997, unless
otherwise noted.

§ 551.701 Applicability.
(a) Applicable. This subpart applies to

FLSA exemption status determination
claims, FLSA pay claims for minimum
wage or overtime pay for work per-
formed under the Act, and complaints
arising under the child labor provisions
of the Act.

(b) Not applicable. This subpart does
not apply to claims or complaints aris-
ing under the equal pay provisions of
the Act. The equal pay provisions of
the Act are administered by the Equal
Employment Opportunity Commission.

§ 551.702 Time limits.
(a) Claims. A claimant may at any

time file a complaint under the child
labor provisions of the Act or an FLSA
claim challenging the correctness of
his or her FLSA exemption status de-
termination. A claimant may also file
an FLSA claim concerning his or her
entitlement to minimum wage or over-
time pay for work performed under the
Act; however, time limits apply to
FLSA pay claims. All FLSA pay claims
filed on or after June 30, 1994, are sub-
ject to a 2-year statute of limitations
(3 years for willful violations).

(b) Statute of limitations. An FLSA
pay claim filed on or after June 30,
1994, is subject to the statute of limita-
tions contained in the Portal-to-Portal
Act of 1947, as amended (section 255a of
title 29, United States Code), which im-
poses a 2-year statute of limitations,
except in cases of a willful violation
where the statute of limitations is 3
years. In deciding a claim, a deter-
mination must be made as to whether
the cause or basis of the claim was the
result of a willful violation on the part
of the agency.

(c) Preserving the claim period. A
claimant or a claimant’s designated
representative may preserve the claim
period by submitting a written claim
either to the agency employing the

claimant during the claim period or to
OPM. The date the agency or OPM re-
ceives the claim is the date that deter-
mines the period of possible entitle-
ment to back pay. The claimant is re-
sponsible for proving when the claim
was received by the agency or OPM.
The claimant should retain documenta-
tion to establish when the claim was
received by the agency or OPM, such as
by filing the claim using certified, re-
turn receipt mail, or by requesting
that the agency or OPM provide writ-
ten acknowledgment of receipt of the
claim. If a claim for back pay is estab-
lished, the claimant will be entitled to
pay for a period of up to 2 years (3
years for a willful violation) back from
the date the claim was received.

§ 551.703 Avenues of review.
(a) Negotiated grievance procedure

(NGP) as exclusive administrative remedy.
If at any time during the claim period,
a claimant was a member of a bar-
gaining unit covered by a collective
bargaining agreement that did not spe-
cifically exclude matters under the Act
from the scope of the negotiated griev-
ance procedure, the claimant must use
that negotiated grievance procedure as
the exclusive administrative remedy for
all claims under the Act. There is no
right to further administrative review
by the agency or by OPM. The remain-
ing sections in this subpart (that is,
§§ 551.704 through 551.710) do not apply
to such employees.

(b) Non-NGP administrative review by
agency or OPM. A claimant may file a
claim with the agency employing the
claimant during the claim period or
with OPM, but not both simulta-
neously, regarding matters arising
under the Act if, during the entire
claim period, the claimant—

(1) Was not a member of a bargaining
unit, or

(2) Was a member of a bargaining
unit not covered by a collective bar-
gaining agreement, or

(3) Was a member of a bargaining
unit covered by a collective bargaining
agreement that specifically excluded
matters under the Act from the scope
of the negotiated grievance procedure.

(c) Judicial review. Nothing in this
subpart limits the right of a claimant
to bring an action in an appropriate
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United States court. Filing a claim
with an agency or with OPM does not
satisfy the statute of limitations gov-
erning FLSA claims filed in court.
OPM will not decide an FLSA claim
that is in litigation.

§ 551.704 Claimant’s representative.
A claimant may designate a rep-

resentative to assist in preparing or
presenting a claim. The claimant must
designate the representative in writ-
ing. A representative may not partici-
pate in OPM interviews unless specifi-
cally requested to do so by OPM. An
agency may disallow a claimant’s rep-
resentative who is a Federal employee
in any of the following circumstances:

(a) When the individual’s activities
as a representative would cause a con-
flict of interest or position;

(b) When the designated representa-
tive cannot be released from his or her
official duties because of the priority
needs of the Government; or

(c) When the release of the des-
ignated representative would give rise
to unreasonable costs to the Govern-
ment.

§ 551.705 Filing an FLSA claim.
(a) Filing an FLSA claim. A claimant

may file an FLSA claim with either
the agency employing the claimant
during the claim period or with OPM,
but a claimant cannot pursue the same
claim with both at the same time. OPM
encourages a claimant to obtain a deci-
sion on the claim from the agency be-
fore filing the claim with OPM. How-
ever, a claimant is not required to do
this. This a matter of personal discre-
tion and a claimant may use either av-
enue. A claimant who receives an unfa-
vorable decision on a claim from the
agency may still file the claim with
OPM. However, a claimant may not file
the claim with the agency after receiv-
ing an unfavorable decision from OPM.
An OPM decision on a claim is final
and is not subject to further adminis-
trative review.

(b) FLSA claim filed with agency. An
FLSA claim filed with an agency
should be made according to appro-
priate agency procedures. At the re-
quest of the claimant, the agency may
forward the claim to OPM on the
claimant’s behalf. The claimant is re-

sponsible for ensuring that OPM re-
ceives all the information requested in
paragraph (b) of this section.

(c) FLSA claim filed with OPM. An
FLSA claim filed with OPM must be
made in writing and must be signed by
the claimant or the claimant’s rep-
resentative. Relevant information may
be submitted to OPM at any time fol-
lowing the initial submission of a
claim to OPM and prior to OPM’s deci-
sion on the claim. The claim must in-
clude the following:

(1) The identity of the claimant (see
§ 551.706(a)(2) regarding requesting con-
fidentiality) and any designated rep-
resentative, the agency employing the
claimant during the claim period, the
position (job title, series, and grade)
occupied by the claimant during the
claim period, and the current mailing
address, commercial telephone number,
and facsimile machine number, if
available, of the claimant and any des-
ignated representative;

(2) A description of the nature of the
claim and the specific issues or inci-
dents giving rise to the claim, includ-
ing the time period covered by the
claim;

(3) A description of actions taken by
the claimant to resolve the claim with-
in the agency and the results of any ac-
tions taken;

(4) A copy of any relevant decision or
written response by the agency;

(5) Evidence available to the claim-
ant or the claimant’s designated rep-
resentative which supports the claim,
including the identity, commercial
telephone number, and location of
other individuals who may be able to
provide information relating to the
claim;

(6) The remedy sought by the claim-
ant;

(7) Evidence, if available, that the
claim period was preserved in accord-
ance with § 551.702. The date the claim
is received by the agency or OPM be-
comes the date on which the claim pe-
riod is preserved;

(8) A statement from the claimant
that he or she was or was not a member
of a collective bargaining unit at any
time during the claim period;

(9) If the claimant was a member of a
bargaining unit, a statement from the
claimant that he or she was or was not
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covered by a negotiated grievance pro-
cedure at any time during the claim
period, and if covered, whether that
procedure specifically excluded the
claim from the scope of the negotiated
grievance procedure;

(10) A statement from the claimant
that he or she has or has not filed an
action in an appropriate United States
court; and

(11) Any other information that the
claimant believes OPM should con-
sider.

§ 551.706 Responsibilities.

(a) Claimant.
(1) Providing information to OPM. For

all FLSA claims, the claimant or
claimant’s designated representative
must provide any additional informa-
tion requested by OPM within 15 work-
days after the date of the request, un-
less the claimant or the claimant’s rep-
resentative requests additional time
and OPM grants a longer period of time
in which to provide the requested infor-
mation. The disclosure of information
by a claimant is voluntary. However,
OPM may be unable to render a deci-
sion on a claim without the informa-
tion requested. In such a case, the
claim will be cancelled without further
action being taken by OPM. In the case
of an FLSA pay claim, it is the claim-
ant’s responsibility to provide evidence
that the claim period was preserved in
accordance with § 551.702 and of the li-
ability of the agency and the claim-
ant’s right to payment.

(2) Requesting confidentiality. If the
claimant wishes the claim to be treat-
ed confidentially, the claim must spe-
cifically request that the identity of
the claimant not be revealed to the
agency. Witnesses or other sources
may also request confidentiality. OPM
will make every effort to conduct its
investigation in a way to maintain
confidentiality. If OPM is unable to ob-
tain sufficient information to render a
decision and preserve the requested
confidentiality, OPM will notify the
claimant that the claim will be can-
celled with no further action by OPM
unless the claimant voluntarily pro-
vides written authorization for his or
her name to be revealed.

(b) Agency.

(1) In FLSA exemption status deter-
mination claims, the burden of proof
rests with the agency that asserts the
FLSA exemption.

(2) The agency must provide the
claimant with a written acknowledg-
ment of the date the claim was re-
ceived.

(3) Upon a claimant’s request, and
subject to any Privacy Act require-
ments, an agency must provide a
claimant with information relevant to
the claim.

(4) The agency must provide any in-
formation requested by OPM within 15
workdays after the date of the request,
unless the agency requests additional
time and OPM grants a longer period of
time in which to provide the requested
information.

§ 551.707 Withdrawal or cancellation
of an FLSA claim.

(a) Withdrawal. A claimant or the
claimant’s representative may with-
draw a claim at any time prior to the
issuance of an OPM FLSA claim deci-
sion by providing written notice to the
OPM office where the claim was filed.

(b) Cancellation. OPM may, at its dis-
cretion, cancel an FLSA claim if the
claimant or the claimant’s designated
representative fails to provide re-
quested information within 15 work-
days after the date of the request, un-
less the claimant or the claimant’s rep-
resentative requests additional time
and OPM grants a longer period of time
in which to provide the requested infor-
mation. OPM may, at its discretion, re-
consider a cancelled claim on a show-
ing that circumstances beyond the
claimant’s control prevented pursuit of
the claim.

§ 551.708 Finality and effect of OPM
FLSA claim decision.

OPM will send an FLSA claim deci-
sion to the claimant or the claimant’s
representative and the agency. An
FLSA claim decision made by OPM is
final. There is no further right of ad-
ministrative appeal. At its discretion,
OPM may reconsider a decision upon a
showing that material information was
not considered or there was a material
error of law, regulation, or fact in the
original decision. A decision by OPM
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under the Act is binding on all admin-
istrative, certifying, payroll, dis-
bursing, and accounting officials of
agencies for which OPM administers
the Act. Upon receipt of a decision, the
agency employing the claimant during
the claim period must take all nec-
essary steps to comply with the deci-
sion, including adherence with compli-
ance instructions provided with the de-
cision. All compliance actions must be
completed within the time specified in
the decision, unless an extension of
time is requested by the agency and
granted by OPM. The agency should
identify all similarly situated current
and, to the extent possible, former em-
ployees, ensure that they are treated in
a manner consistent with the decision,
and inform them in writing of their
right to file an FLSA claim with the
agency or OPM.

§ 551.709 Availability of information.
(a) Except when the claimant has re-

quested confidentiality, the agency and
the claimant must provide to each
other a copy of all information sub-
mitted with respect to the claim.

(b) When a claimant has not re-
quested confidentiality, OPM will dis-
close to the parties concerned the in-
formation contained in an FLSA claim
file. When a claimant has requested
confidentiality, OPM will delete any
information identifying the claimant
before disclosing the information in an
FLSA claim file to the parties con-
cerned. For the purposes of this sub-
part, the parties concerned means the
claimant, any representative des-
ignated in writing, and any representa-
tive of the agency or OPM involved in
the proceeding.

(c) Except when the claimant has re-
quested confidentiality or the disclo-
sure would constitute a clearly unwar-
ranted invasion of personal privacy,
OPM, upon a request which identifies
the individual from whose file the in-
formation is sought, will disclose the
following information from a claim file
to a member of the public:

(1) Confirmation of the name of the
individual from whose file the informa-
tion is sought and the names of the
other parties concerned;

(2) The remedy sought;
(3) The status of the claim;

(4) The decision on the claim; and
(5) With the consent of the parties

concerned, other reasonably identified
information from the file.

§ 551.710 Where to file an FLSA claim
with OPM.

An FLSA claim must be filed with
the OPM office serving the area where
the cause or basis of the claim oc-
curred. Following are OPM addresses
and service areas.

OPM ATLANTA OVERSIGHT DIVISION

75 Spring Street SW., Suite 972, Atlanta, GA
30303–3109

Alabama, Florida, Georgia, Mississippi,
North Carolina, South Carolina, Ten-
nessee, Virginia (except the Virginia loca-
tions listed under the Washington, DC
Oversight Division)

OPM CHICAGO OVERSIGHT DIVISION

230 S. Dearborn Street, DPN 30–6, Chicago, IL
60604–1687

llinois, Indiana, Iowa, Kansas, Kentucky,
Michigan, Minnesota, Missouri, Nebraska,
North Dakota, Ohio, South Dakota, West
Virginia, Wisconsin

OPM DALLAS OVERSIGHT DIVISION

1100 Commerce Street, Room 4C22, Dallas,
TX 75242–9968

Arizona, Arkansas, Colorado, Louisiana,
Montana, New Mexico, Oklahoma, Texas,
Utah, Wyoming

OPM PHILADELPHIA OVERSIGHT DIVISION

600 Arch Street, Room 3400, Philadelphia, PA
19106–1596

Connecticut, Delaware, Maine, Maryland (ex-
cept the Maryland locations listed under
the Washington, DC Oversight Division),
Massachusetts, New Hampshire, New Jer-
sey, New York, Pennsylvania, Rhode Is-
land, Vermont, Puerto Rico, Virgin Islands

OPM SAN FRANCISCO OVERSIGHT DIVISION

120 Howard Street, Room 760, San Francisco,
CA 94105–0001

Alaska, California, Hawaii, Idaho, Nevada,
Oregon, Washington, Pacific Ocean Area

OPM WASHINGTON, DC OVERSIGHT DIVISION

1900 E Street NW., Room 7675, Washington,
DC 20415–0001

The District of Columbia
In Maryland: the counties of Charles, Mont-

gomery, and Prince George’s.
In Virginia: the counties of Arlington, Fair-

fax, King George, Loudoun, Prince Wil-
liam, and Stafford; the cities of Alexan-
dria, Fairfax, Falls Church, Manassas, and
Manassas Park; and any overseas area not
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listed in the service area of another Over-
sight division.

PART 553—REEMPLOYMENT OF
MILITARY AND CIVILIAN RETIREES
TO MEET EXCEPTIONAL EMPLOY-
MENT NEEDS

Subpart A—General Provisions

Sec.
553.101 Applicability.
553.102 Definitions.
553.103 General policy.

Subpart B—Special Provisions for Reem-
ployment Without Penalty To Meet Ex-
ceptional Recruiting or Retention
Needs

553.201 Requesting OPM approval for reem-
ployment without reduction in indi-
vidual cases.

553.202 Request for delegation of authority
to approve reemployment without reduc-
tion in emergencies.

553.203 Status of individuals serving with-
out reduction.

AUTHORITY: 5 U.S.C. 8344, 8468, Sec. 651,
Pub. L. 106–65 (113 STAT. 664).

SOURCE: 56 FR 6206, Feb. 14, 1991, unless
otherwise noted.

Subpart A—General Provisions

§ 553.101 Applicability.
This part applies to employment of

civilian annuitants who would be sub-
ject to termination of annuity or annu-
ity offset under 5 U.S.C. 8344 or 5 U.S.C.
8468. Agencies may request exceptions
as provided in subpart B of this part
from the reemployed annuitant provi-
sions of 5 U.S.C. 8344 (for Civil Service
Retirement System annuitants) or 8468
(for Federal Employees’ Retirement
System annuitants), as appropriate.

[65 FR 19644, Apr. 12, 2000]

§ 553.102 Definitions.
(a) Agency, as used in this part,

means an executive agency as defined
in 5 U.S.C. 105.

(b) Annuitant, as used in this part, re-
fers to a current or former civilian em-
ployee who is receiving, or meets the
legal requirements and is applying or
has announced intention to apply for,
an annuity under subchapter III of
chapter 83 or chapter 84 of title 5,

United States Code, based on his or her
service.

(c) Retiree, as used in this part refers
to an annuitant as defined in para-
graph (b) of this section.

[56 FR 6206, Feb. 14, 1991, as amended at 65
FR 19644, Apr. 12, 2000]

§ 553.103 General policy.
(a) Agency discretion and responsibility.

The decision to request an exception,
or to grant an exception under dele-
gated authority, for any individual
under any of the provisions of this part
will be at the discretion of the employ-
ing agency. A determination made in
connection with one position does not
require a like determination in connec-
tion with any other position. In decid-
ing whether to request an exception or
grant an exception under delegated au-
thority, each agency is expected to
weigh fiscal responsibility and em-
ployee equity and should consider such
factors as availability of funds as well
as the criteria set out in this part.

(b) Application of exceptions. An excep-
tion to the salary offset provisions of 5
U.S.C. 8344 or 8468 authorized by OPM
or an agency under this part applies
only to the particular individual for
whom it was authorized and only while
that individual continues to serve in
the same or a successor position. The
exception terminates upon the individ-
ual’s assignment to a different position
unless a new exception is authorized
under the provisions of this part.

[56 FR 6206, Feb. 14, 1991, as amended at 65
FR 19644, Apr. 12, 2000]

Subpart B—Special Provisions for
Reemployment Without Pen-
alty To Meet Exceptional Re-
cruiting or Retention Needs

§ 553.201 Requesting OPM approval
for reemployment without reduc-
tion in individual cases.

(a) Request by agency head. The head
of an agency may request OPM to ap-
prove individual exceptions on a case-
by-case basis to meet temporary emer-
gency hiring needs or when the agency
has encountered exceptional difficulty
in recruiting or retaining a qualified
candidate for a particular position. Au-
thority to submit such a request may
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