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(a) It would cause financial hardship
to the person from whom it is sought;

(b) The recipient of the overpayment
can show (regardless of his or her fi-
nancial circumstances) that due to the
notice that such payment would be
made or because of the incorrect pay-
ment he or she either has relinquished
a valuable right or has changed posi-
tions for the worse; or

(c) Recovery would be unconscion-
able under the circumstances.

§ 845.304 Financial hardship.
Financial hardship may be deemed to

exist in, but not limited to, those situ-
ations when the annuitant from whom
collection is sought needs substantially
all of his or her current income and liq-
uid assets to meet current ordinary
and necessary living expenses and li-
abilities.

(a) Considerations. Some pertinent
considerations in determining whether
recovery would cause financial hard-
ship are as follows:

(1) The individual’s financial ability
to pay at the time collection is sched-
uled to be made.

(2) Income to other family mem-
ber(s), if such member’s ordinary and
necessary living expenses are included
in expenses reported by the annuitant.

(b) Exemptions. Assets exempt from
execution under State law should not
be considered in determining an indi-
vidual’s ability to repay the indebted-
ness. Rather primary emphasis will be
placed upon the annuitant’s liquid as-
sets and current income in making
such determinations.

§ 845.305 Ordinary and necessary liv-
ing expenses.

An individual’s ordinary and nec-
essary living expenses include rent,
mortgage payments, utilities, mainte-
nance, transportation, food, clothing,
insurance (life, health, and accident),
taxes, installment payments, medical
expenses, support expenses for which
the annuitant is legally responsible,
and other miscellaneous expenses that
the individual can establish as being
ordinary and necessary.

§ 845.306 Waiver precluded.
Waiver of an overpayment cannot be

granted when—

(a) The overpayment was obtained by
fraud; or

(b) The overpayment was made to an
estate.

§ 845.307 Burdens of proof.

(a) Burden of OPM. The Associate Di-
rector must establish by the preponder-
ance of the evidence that an overpay-
ment occurred.

(b) Burden of annuitant. The recipient
of an overpayment must establish by
substantial evidence that he or she is
eligible for waiver or an adjustment.

Subpart D—Agency Requests to
OPM for Recovery of a Debt
From the Civil Service Retire-
ment Fund

§ 845.401 Purpose.

This subpart prescribes the proce-
dures to be followed by a Federal agen-
cy when it requests the Office of Per-
sonnel Management (OPM) to recover a
debt owed to the United States by ad-
ministrative offset against money due
and payable to the debtor from the
Fund. This subpart also prescribes the
procedures that OPM must follow to
make these administrative offsets.

§ 845.402 Scope.

This subpart applies to agencies and
debtors, as defined by § 845.403.

§ 845.403 Definitions.

In this subpart—
Act means the Federal Claims Collec-

tion Act of 1966 as amended by the Debt
Collection Act of 1982 and implemented
by 4 CFR 101.1 et seq., the Federal
Claims Collection Standards (FCCS).

Administrative offset means with-
holding money payable from the Fund
to satisfy a debt to the United States
under 31 U.S.C. 3716.

Agency means—
(a) An Executive agency as defined in

§ 105 of title 5, United States Code, in-
cluding the U.S. Postal Service and the
U.S. Postal Rate Commission;

(b) A military department, as defined
in § 102 of title 5, United States Code;

(c) An agency or court in the judicial
branch, including a court as defined in
§ 610 of title 28, United States Code, the
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District Court for the Northern Mar-
iana Islands, and the Judicial Panel on
Multidistrict Litigation;

(d) An agency of the legislative
branch, including the U.S. Senate and
the U.S. House of Representatives; and

(e) Other independent establishments
that are entities of the Federal Govern-
ment.

Annuitant means an annuitant as de-
fined in § 8401(2) of title 5, United
States Code, or a survivor as defined in
§ 8401(28) of title 5, United States Code.

Annuity means the monthly benefit
of indefinite duration payable to an an-
nuitant or survivor annuitant.

Compromise has the same meaning as
in 4 CFR part 103.

Consent means the debtor has agreed
in writing to administrative offset
after receiving notice of all rights
under 31 U.S.C. 3716 and this subpart.

Creditor agency means the agency to
which the debt is owed.

Debt means an amount owed to the
United States on account of loans in-
sured or guaranteed by the United
States, and other amounts due the
United States from fees, duties, leases,
rents, royalties, services, sales of real
or personal property, overpayments,
fines, penalties, damages, interest,
taxes, forfeitures, etc.

Debt claim means an agency request
for recovery of a debt in a form ap-
proved by OPM.

Debtor means a person who owes a
debt, including an employee, former
employee, Member, former Member, or
the survivor of one of these individuals.

Employee has the same meaning as in
section 8401(11) of title 5, United States
Code, and includes reemployed annu-
itants and employees of the U.S. Postal
Service.

Fraud claim means any debt des-
ignated by the Attorney General (or
designee) as involving an indication of
fraud, the presentation of a false claim,
or misrepresentation on the part of the
debtor or any other party having an in-
terest in the claim.

Individual Retirement Record means
the record of retirement contributions
that must be maintained under § 841.504
of this chapter.

Lump-sum credit has the same mean-
ing as in section 8401(19) of title 5,
United States Code.

Member has the same meaning as in
section 8401(20) of title 5, United States
Code.

Net annuity means annuity after ex-
cluding amounts required by law to be
deducted.

Paying agency means the agency that
employs the debtor and authorizes the
disbursement of his or her current pay
account.

Refund means the payment of a
lump-sum credit to an individual who
meets all requirements for payment
and files application for it.

§ 845.404 Conditions for requesting an
offset.

An agency may request that money
payable from the Fund be offset to re-
cover any valid debt due the United
States when all of the following condi-
tions are met:

(a) The debtor failed to pay all of the
debt on demand, or the creditor agency
has collected as much as possible from
payments due the debtor from the pay-
ing agency; and

(b) The creditor agency sends a debt
claim to OPM (under § 845.405(b) (1), (2),
(3) or (4), as appropriate) after doing
one of the following:

(1) Obtaining a court judgment for
the amount of the debt;

(2) Following the procedures required
by 31 U.S.C. 3716 and 4 CFR 102.4;

(3) Following the procedures required
by 5 U.S.C. 5514 and subpart K of part
550 of this chapter; or

(4) Following the procedures agreed
upon by the creditor agency and OPM,
if it is excepted by § 845.405(b)(4) from
the completion of procedures pre-
scribed by § 845.405(b)(3).

§ 845.405 Creditor agency processing
for non-fraud claims.

(a) Where to submit the debt claim,
judgment or notice of debt—(1) Creditor
agencies that are not the debtor’s paying
agency. (i) If the creditor agency knows
that the debtor is employed by the
Federal Government, it should send the
debt claim to the debtor’s paying agen-
cy for collection.

(ii) If some of the debt is unpaid after
the debtor separates from the paying
agency, the creditor agency should
send the debt claim to OPM as de-
scribed in paragraph (b) of this section.
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(2) Creditor agencies that are the debt-
or’s paying agency. Ordinarily, debts
owed the paying agency should be off-
set under 31 U.S.C. 3716 from any final
payments (salary, accrued annual
leave, etc.) due the debtor. If a balance
is due after offsetting the final pay-
ments or the debt is discovered after
the debtor has been paid, the paying
agency may send the debt claim to
OPM as described in paragraph (b) of
this section.

(b) Procedures for submitting debt
claim, judgment or notice of debt to
OPM—(1) Debt claims for which the agen-
cy has a court judgment. If the creditor
agency has a court judgment against
the debtor specifying the amount of
the debt to be recovered, the agency
should send the debt claim and two cer-
tified copies of the judgment to OPM.

(2) Debt claims previously processed
under 5 U.S.C. 5514. If the creditor agen-
cy previously processed the debt claim
under 5 U.S.C. 5514, it should—

(i) Notify the debtor that the claim is
being sent to OPM to complete collec-
tion from the Fund; and

(ii) Send the debt claim to OPM with
two copies of the paying agency’s cer-
tification of the amount collected and
one copy of the notice to the debtor
that the claim was sent to OPM.

(3) Debt claims not processed under 5
U.S.C. 5514, reduced to court judgment, or
excepted by paragraph (b)(4) of this sec-
tion. (i) If the debt claim was not proc-
essed under 5 U.S.C. 5514, reduced to
court judgment or excepted by para-
graph (b)(4) of this section, the creditor
agency must—

(A) Comply with the procedures re-
quired by 4 CFR 102.4 by issuing writ-
ten notice to the debtor of the nature
and amount of the debt, the agency’s
intention to collect by offset, the op-
portunity to obtain review within the
agency of the determination of indebt-
edness, and the opportunity to enter
into a written agreement with the
agency to repay the debt; and

(B) Complete the appropriate debt
claim.

(ii) If the debtor does not respond to
the creditor agency’s notice within the
allotted time and there is no reason to
believe that he or she did not receive
the notice, the creditor agency may
submit the debt claim to OPM after

certifying that notice was issued and
the debtor failed to reply.

(iii) If the debtor responds to the no-
tice by requesting a review (or hearing
if one is available), the review (or hear-
ing) must be completed before the cred-
itor agency submits the debt claim.

(iv) If the debtor receives the notice
and responds by consenting to the col-
lection, the creditor agency must send
(to OPM) a copy of the debtor’s consent
along with the debt claim.

(4) Debt claims excepted from proce-
dures described in paragraph (b)(3) of this
section. Creditor agencies must follow
specific procedures approved by OPM,
rather than those described in para-
graph (b)(3) of this section, for the col-
lection of—

(i) Debts due because of the individ-
ual’s failure to pay health benefits pre-
miums while he or she was in nonpay
status or while his or her salary was
not sufficient to cover the cost of pre-
miums;

(ii) Unpaid Federal taxes to be col-
lected by Internal Revenue Service
levy;

(iii) Premiums due because of the an-
nuitant’s election of Part B, Medicare
coverage (retroactive collection lim-
ited to 6 months of premiums); or

(iv) Overpaid military retired pay an
annuitant elects in writing to have
withheld from his or her annuity.

(5) General certification requirements
for debt claims. Creditor agencies sub-
mitting debt claims must certify—

(i) That the debt is owed to the
United States;

(ii) The amount and reason for the
debt and whether additional interest
accrues;

(iii) The date the Government’s right
to collect the debt first accrued;

(iv) That the agency has complied
with the applicable statutes, regula-
tions, and OPM procedures;

(v) That if a competent administra-
tive or judicial authority issues an
order directing OPM to pay a debtor an
amount previously paid to the agency
(regardless of the reasons behind the
order), the agency will reimburse OPM
or pay the debtor directly within 15
days of the date of the order.

NOTE: OPM may, at its discretion, decline
to collect other debt claims sent by an agen-
cy that does not abide by this certification.
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(vi) If the collection will be in in-
stallments, the amount or percentage
of net annuity in each installment; and

(vii) If the debtor does not (in writ-
ing) consent to the offset, or does not
(in writing) acknowledge receipt of the
required notices and procedures, or the
creditor agency does not document a
judgment offset or a previous salary
offset, identify the action(s) taken to
comply with 4 CFR 102.3, including any
required hearing or review, and give
the date(s) the action(s) was taken.

(6) Notice of debt. When a creditor
agency cannot send a complete debt
claim, it should notify OPM of the ex-
istence of the debt so that the lump-
sum will not be paid before the debt
claim arrives.

(i) The notice to OPM must include a
statement that the debt is owed to the
United States, the date the debt first
accrued, and the basis for and amount
of the debt, if known. If the amount of
the debt is not known, the agency must
establish the amount and notify OPM
in writing as soon as possible after sub-
mitting the notice.

(ii) The creditor agency may either
notify OPM by making a notation in
column 8 [Remarks] under ‘‘Fiscal
Record’’ on the Individual Retirement
Record, if the Individual Retirement
Record is in its possession, or if not, by
submitting a separate document iden-
tifying the debtor by name, giving his
or her date of birth, social security
number, and date of separation, if
known.

(c) Time limits for sending records and
debt claims to OPM—(1) Time limits for
submitting debt claims. Unless there is
an application for refund pending,
there is no specific time for submitting
a debt claim or notice of debt to OPM.
Generally, however, agencies must file
a debt claim before the statute of limi-
tations expires (4 CFR 102.4(c)) or be-
fore a refund is paid. Time limits are
imposed (see § 845.406(a)) when the debt-
or is eligible for a refund and OPM re-
ceives his or her application requesting
payment. In this situation, creditor
agencies must file a complete debt
claim within 120 days (or 180 days if the
agency requests an extension of time
before the refund is paid) of the date
OPM requests a complete debt claim.

(2) Time limit for submitting retirement
records to OPM. A paying agency must
send the Individual Retirement Record
to OPM no later than 60 days after the
separation, termination, or entrance
on duty in a position in which the em-
ployee is not covered by FERS.

§ 845.406 OPM processing for non-
fraud claims.

(a) Refunds—incomplete debt claims. (1)
If a creditor agency sends OPM a no-
tice of debt claim against a refund
OPM is processing for payment, OPM
will withhold the amount of the debt
but will not make any payment to the
creditor agency. OPM will notify the
creditor agency that the procedures in
this subpart and 4 CFR 102.4 must be
completed; and a debt claim must be
completed and returned to OPM within
120 days of the date of OPM’s notice to
the creditor agency. Upon request,
OPM will grant the creditor agency one
extension of up to 60 days if the request
for extension is received before the
lump-sum payment has been made. The
extension will commence on the day
after the 120-day period expires so that
the total time OPM holds payment of
the refund will not exceed 180 days.

(2) During the period allotted the
creditor agency for sending OPM a
complete debt claim, OPM will handle
the debtor’s application for refund
under section 8424 of title 5, United
States Code, in one of two ways:

(i) If the amount of the debt is
known, OPM will notify the debtor of
the debt claim against his or her lump-
sum credit, withhold the amount of the
debt, and pay the balance to the debt-
or, if any.

(ii) If the amount of the debt is not
known, OPM will not pay any amount
to the debtor until the creditor agency
certifies the amount of the debt, sub-
mits a complete debt claim, or the
time limit for submission of the debt
claim expires, whichever comes first.

(b) Refunds—complete debt claims—(1)
OPM receives an application from the
debtor prior to or at the same time as the
agency’s debt claim. (i) If a refund has
been paid, OPM will notify the creditor
agency there are no funds available for
offset. Except in the case of debts due
because of the employee’s failure to
pay health benefits premiums while he
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or she is in nonpay status or while his
or her salary was not sufficient to
cover the cost of premiums, creditor
agencies should refer to the instruc-
tions in the FCCS for other measures
to recover the outstanding debt; how-
ever, OPM will retain the debt claim on
file in the event the debtor is once
again employed in a position subject to
retirement deductions.

(ii) If a refund is payable and the
creditor agency submits a complete
debt claim in accordance with
§ 845.405(b) (1), (2), (3), or (4), the debt
will be collected from the refund and
any balance paid to the debtor. OPM
will send the debtor a copy of the debt
claim, judgment, consent, or other doc-
ument, and notify him or her that the
creditor agency was paid.

(2) If OPM has not received an applica-
tion from the debtor when the agency’s
debt claim is received. If a debtor has not
filed application for a refund, OPM will
retain the debt claim for future recov-
ery. OPM will make the collection
whenever an application is received,
provided the creditor agency initiated
the administrative offset before the
statute of limitations expired. (See 4
CFR 102.3(b)(3) and 102.4(c).) OPM will
notify the creditor agency that it does
not have an application from the debt-
or so that the agency may take other
action to recover the debt.

NOTE: If the recovery action is successful,
the creditor agency must notify OPM so it
can void the debt claim.

(3) Future recovery. (i) If OPM re-
ceives an application for refund within
1 year of the date the agency’s debt
claim was received and the creditor
agency does not indicate that interest
is accruing on the debt, the debt will be
processed as stated in paragraph
(b)(1)(ii) of this section.

(ii) If OPM receives an application
for refund within 1 year of the date the
agency’s debt claim was received and
the creditor agency indicates that in-
terest accrues on the debt, when nec-
essary, OPM will contact the creditor
agency to confirm that the debt is out-
standing and request submission in
writing, of the total additional accrued
interest. OPM will not make interest
computations for creditor agencies.

(iii) When OPM receives an applica-
tion for refund more than 1 year after

the creditor agency’s debt claim was
received, whether interest accrues or
not, OPM will contact the creditor
agency to see if the debt is still out-
standing and, when necessary, request
an update of the interest charges. If
the debt is still due, the creditor agen-
cy must give the debtor an opportunity
to establish that his or her changed fi-
nancial circumstances, if any, would
make the offset unjust. (See 4 CFR
102.4(c).) If the creditor agency deter-
mines that offset as requested in the
debt claim would be unjust because of
the debtor’s changed financial cir-
cumstances, the agency should permit
the debtor to offer a satisfactory re-
payment plan in lieu of offset. If the
agency decides to pursue the offset, it
must submit to OPM the requested in-
formation and any new instructions
within 60 days of the date of OPM’s re-
quest or the claim may be voided and
the balance paid to the individual.

(c) Annuities—incomplete debt claims.
(1) If a creditor agency sends OPM no-
tice of a debt or an incomplete debt
claim against a debtor who is receiving
an annuity, OPM will not offset the an-
nuity. OPM will notify the creditor
agency that—

(i) The procedures in this subpart and
4 CFR 102.4 must be completed; and

(ii) A debt claim must be completed
and sent to OPM.

(2) No time limit will be given for the
submission of a debt claim against an
annuity; however, a debt claim must be
received within 10 years of the date the
Government’s right to collect first ac-
crued (4 CFR 102.3(b)(3)).

(d) Annuities—complete debt claims—(1)
General—(i) Notice. When OPM receives
a complete debt claim and an applica-
tion for annuity, OPM will offset the
annuity, pay the creditor agency, and
mail the debtor a copy of the debt
claim along with notice of the payment
to the creditor agency.

(ii) Beginning deductions. If OPM al-
ready established the debtor’s annuity
payment, deductions will begin with
the next available annuity payment. If
OPM is in the process of establishing
the annuity payments, deductions will
not be taken from advance annuity
payments, but will begin with the an-
nuity payable on the first day of the
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month following the last advance pay-
ment.

(iii) Updating accrued interest. Once
OPM has completed a collection, if
there are additional accrued interest
charges, the creditor agency must con-
tact OPM regarding any additional
amount due within 90 days of the date
of the final payment.

(2) Claims held for future recovery. (i) If
OPM receives an application for annu-
ity within 1 year of the date the agen-
cy’s debt claim was received, the debt
will be processed as stated in para-
graph (c)(1) of this section.

(ii) If OPM receives an application
for annuity more than 1 year after the
agency’s debt claim was submitted,
OPM will contact the creditor agency
to see if the debt is still outstanding. If
the debt is still due, the creditor agen-
cy should permit the debtor to offer a
satisfactory repayment plan in lieu of
offset if the debtor establishes that his
or her changed financial circumstances
would make the offset unjust. (See 4
CFR 102.4(c).) If the agency decides to
pursue the offset, it must submit the
requested information and any new in-
structions about the collection to
OPM.

(e) Limitations on OPM review. In no
case will OPM review—

(1) The merits of a creditor agency’s
decision regarding reconsideration,
compromise, or waiver; or

(2) The creditor agency’s decision
that a hearing was not required in any
particular proceeding.

§ 845.407 Installment withholdings.
(a) When possible, OPM will collect a

creditor agency’s full claim in one pay-
ment from the debtor’s refund or annu-
ity.

(b) If collection must be made from
an annuity and the debt is large, the
creditor must generally accept pay-
ment in installments. The responsi-
bility for establishing and notifying
the debtor of the amount of the install-
ments belongs to the creditor agency
(see § 845.405(b)(5)). However, OPM will
not make an installment deduction for
more than 50 percent of net annuity,
unless a higher percentage is needed to
satisfy a judgment against a debtor
within 3 years or the annuitant has
consented to the higher amount in

writing. All correspondence concerning
installment deductions received by
OPM will be referred to the creditor
agency for consideration.

§ 845.408 Special processing for fraud
claims.

When an agency sends a claim indi-
cating fraud, presentation of a false
claim, misrepresentation by the debtor
or any other party interested in the
claim, or any claim based in whole or
part on conduct violating the antitrust
laws, to the Department of Justice
(Justice) for possible treatment as a
fraud claim (4 CFR 101.3), the following
special procedures apply.

(a) Agency processing. If the debtor is
separated or separates while Justice is
reviewing the claim, the paying agency
must send the Individual Retirement
Record to OPM, as required by
§ 845.405(c)(2). The agency where the
claim arose must send OPM notice that
a claim is pending with Justice. (See
§ 845.405(b)(6) for instructions on giving
OPM a notice of debt.)

(b) Department of Justice processing. (1)
The Attorney General or a designee
will decide whether a debt claim sent
in by an agency will be reserved for
collection by Justice as a fraud claim.
Upon receiving a possible fraud claim
to be collected by offset from the Fund,
the Attorney General or a designee
must notify OPM. The notice to OPM
must contain the following:

(i) The name, date of birth, and social
security number of the debtor;

(ii) The amount of the possible fraud
claim, if known;

(iii) The basis of the possible fraud
claim; and

(iv) A statement that the claim is
being considered as a possible fraud
claim, the collection of which is re-
served to Justice.

(2) When there is a pending refund ap-
plication, the Attorney General or des-
ignee must file a complaint seeking a
judgment on the claim and send a copy
of the complaint to OPM; or as pro-
vided in 4 CFR 101.3, refer the claim to
the agency where the claim arose and
submit a copy of the referral to OPM
within 180 days of the date of either no-
tice from the agency that a claim is
pending with Justice (paragraph (a) of
this section) or notice from Justice
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that it has received a possible fraud
claim (paragraph (b)(1) of this section)
whichever is earlier. When the claim is
referred to the agency where it arose,
the agency must begin administrative
collection action under 4 CFR 102.4 and
send a complete debt claim to OPM as
required in § 845.405.

(c) OPM processing against refunds. (1)
Upon receipt of a notice under para-
graph (a) or (b)(1) of this section,
whichever is earlier, OPM will with-
hold the amount of the debt claim, if
known; notify the debtor that the
amount of the debt will be withheld
from the refund for at least 180 days
from the date of the notice that initi-
ated OPM processing; and pay the bal-
ance to the debtor. If the amount of
the debt claim is not known, OPM will
notify the debtor that a debt claim
may be offset against his or her refund
and that OPM will not pay any amount
until either the amount of the debt
claim is established, or the time limit
for filing a complaint in court or sub-
mitting the debt claim expires, which-
ever comes first.

(2) If the Attorney General files a
complaint and notifies OPM within the
applicable 180-day period, OPM will
continue to withhold payment of the
lump-sum credit until there is a final
judgment.

(3) If the Attorney General refers the
claim to the agency where the claim
arose (creditor agency) and notifies
OPM within the applicable 180-day pe-
riod, OPM will notify the creditor
agency that (i) the procedures in this
subpart and 4 CFR 102.4 must be com-
pleted; and (ii) a debt claim must be
sent to OPM within 120 days of the date
of OPM’s notice to the creditor agency.
At the request of the creditor agency,
one extension of time of not more than
60 days will be granted, as provided by
§ 845.406(a).

(4) If OPM is not notified that a com-
plaint has been filed or that the claim
has been referred to the creditor agen-
cy within the applicable 180-day period,
OPM will pay the balance of the refund
to the debtor.

(d) OPM processing against annuities.
If the debtor has filed an annuity
claim, OPM will not take action
against the annuity. OPM will con-
tinue to pay the annuity unless and

until there is a final judgment for the
United States or submission of a com-
plete debt claim.

(e) OPM collection and payment of the
debt. (1) If the United States obtains a
judgment against the debtor for the
amount of the debt or the creditor
agency submits a complete debt claim,
OPM will collect and pay the debt to
the creditor agency as provided in
§§ 845.406 and 845.407.

(2) If the suit or the administrative
proceeding results in a judgment for
the debtor without establishing a debt
to the United States, OPM will pay the
balance of the refund to the debtor
upon receipt of a certified copy of the
judgment or administrative decision.
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Subpart D—Refunds of CSRS Contributions

846.401 Refunds of excess contributions.
846.402 Refunds of all CSRS contributions.

Subpart E—Cancellation of Designations of
Beneficiary

846.501 Cancellation upon transfer to FERS.

Subpart F [Reserved]
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