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by preparing the application or by being list-
ed as principal investigator, since these are
not representational activities. He may also
sign an assurance to NIH, as part of the ap-
plication, that he will be responsible for the
scientific and technical direction and con-
duct of the project if an award is made. He
may also communicate with NIH to provide
scientific or technical information on the ap-
plication, including presentation to NIH per-
sonnel at the research site, so long as he
does not argue for approval or funding of the
application.

(h) Personal matters. Unlike the provi-
sions of subsections 207(a) and (b) the
restrictions of this section apply when
the former Senior Employee seeks to
represent himself or herself. However,
they do not apply to appearances or
communications concerning matters of
a personal and individual nature, such
as personal income taxes, pension bene-
fits, or the application of any provision
of these regulations to an undertaking
proposed by a Senior Employee. (See 18
U.S.C. 207(i).) A former Senior Em-
ployee may also appear pro se (on his or
her own behalf) in any litigation or ad-
ministrative proceeding, involving the
individual’s former agency. The former
employee may not contact his or her
former agency in order to secure an
item of business, except for (1) discus-
sions in contemplation of being em-
ployed by the agency as a consultant
or otherwise; or (2) a proposal to fur-
nish scientific or technological infor-
mation to the Government.

Example 1: Any former Government Em-
ployee may contact his or her former agency
to seek information or determinations as to
matters in question under these regulations
or under 18 U.S.C. 207, such as whether a par-
ticular matter is considered to have been
under the employee’s official responsibility,
whether a matter is one in which the agency
asserts a direct and substantial interest, or
whether a current matter is considered to be
the same as that in which the employee had
been involved.

(i) Statements based on special knowl-
edge. The restrictions of the section do
not prevent a former Senior Employee
from making or providing a statement,
which is based on the former Senior
Employee’s own special knowledge in
the particular area that is the subject
matter of the statement, provided that
no compensation is thereby received,
other than that regularly provided by

law or regulation for witnesses. (See 18
U.S.C. 207(i).)

Example 1: A former Senior Employee may
make any statement of his own views to his
former agency on any subject matter in
which he has no substantial pecuniary inter-
ests, acting on his own behalf.

Example 2: A former Senior Employee is
called by his successor at the agency for the
purpose of eliciting some information on a
matter in which he had been involved in an
official capacity. His response is not prohib-
ited.

Example 3: A former Senior Employee may
recommend an individual to her former
agency for employment, based on her own
personal knowledge of the individual’s quali-
fications and character.

(j) Measurement of one-year restriction
period. The statutory one-year period is
measured from the date when the indi-
vidual’s responsibility as a Senior Em-
ployee in a particular agency ends, not
from the termination of Government
service, unless the two occur simulta-
neously. (See § 2637.202(e).)

§ 2637.205 Limitation of restrictions of
18 U.S.C. 207(c) to less than that
whole of a department or agency.

(a) Authority. There are two methods
by which the application of the one-
year ‘‘cooling-off’’ prohibition of 18
U.S.C. 207(c) may be limited to less
than the entirety of a department or
agency. First, 18 U.S.C. 207(e) provides
that the Director may by rule des-
ignate as ‘‘separate’’ a statutory agen-
cy or bureau which exercises functions
that are distinct and separate from the
remaining functions of the parent de-
partment or agency of which it is part.
(see § 2637.214) Second, under the provi-
sions of 18 U.S.C. 207(d)(1)(C), the Direc-
tor may restrict the application of the
prohibition as to a former employee
(other than one who served in an Exec-
utive Level position or at a uniformed
service grade level of 0–9 and above) in-
sofar as it affects his or her commu-
nications with persons in an unrelated
agency or bureau within his former
parent department or agency which has
separate and distinct subject matter
jurisdiction from the agency or bureau
in which he or she served. (see
§ 2637.215)

(b) Distinctions between the 18 U.S.C.
207(e) and 207(d)(1)(C) provisions. (1) The
authority granted by 18 U.S.C. 207(e) is
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applicable solely to a separate statutory
agency or bureau, that is, one created
by statute or the functions of which
are expressly referred to by statute in
such a way that is appears that Con-
gress intended that its functions were
to be separable. A determination made
under this 18 U.S.C. 207(e) does not,
however, benefit former heads of the
separate statutory agency or bureau.
Such a determination does, however,
work to the benefit of other employees
at Executive Level or at uniformed
service grade level of 0–9 or above.

(2) The determination made pursuant
to section 207(d)(1)(C) is intended to
provide similar recognition of separa-
bility where the subordinate agency or
bureau has been administratively cre-
ated. A determination of such separa-
bility does inure to the benefit of the
head of the separate component if he is
a Senior Employee designated by the
Director. However, the determination
is not beneficial to persons, including
the head of a separate component, in
positions at Executive Level or serving
at uniformed service grade level of 0–9
above.

(c) Separate Statutory Components—(1)
Procedure. Each agency shall notify the
Director, in writing, of any separate
statutory agency or bureau which it
desires to submit for such designation
under 18 U.S.C. 207(e), providing:

(i) A description of the functions of
the agency or bureau, indicating the
basis on which such functions are
claimed to be distinct and separate
from the parent organization;

(ii) The separate statutory basis of
the agency or bureau; and

(iii) Identification of those positions
in the parent agency with official re-
sponsibility for supervision of such sep-
arate statutory agency or bureau.

(2) Standards. A parent agency may
propose as a ‘‘separate’’ statutory
agency an agency or bureau (i) created
specifically by statute, (ii) the func-
tions of which are expressly referred to
by statute in such a way as to indicate
that a separate component was in-
tended or (iii) which is the successor to
either of the foregoing; but a decision
as to the sufficiency of the statutory
authority as well as the separability of
functions shall be reserved to the Di-
rector, OGE.

(3) Effect of designation. If a subordi-
nate part of an agency is designated as
‘‘separate’’ by the Director, then Sen-
ior Employees of such separate agency
and those of the parent agency are not
subject to the restrictions of section
207(c) as to each others’ agencies—ex-
cept that the prohibition of section
207(c) remains applicable to the former
head of a ‘‘separate’’ subordinate agen-
cy and to former Senior Employees of
the parent agency whose official re-
sponsibility included supervision of the
subordinate agency.

Example 1: A former Senior Employee of
the Product Agency in Executive Depart-
ment leaves and joins a law firm which rep-
resents Q Corporation. Product Agency has
been designated by the Director as separate
from Executive Department. The former em-
ployee is not restricted from representing
the Q Corporation on a new matter before
the Executive Department.

(d) Separate Nonstatutory Compo-
nents—(1) Procedure. Each agency may
notify the Director, in writing, of a
component agency, bureau or office
having separate and distinct subject
matter jurisdiction which it desires to
submit for designation under 18 U.S.C.
207(d)(1)(C), providing:

(i) A description of the subject mat-
ter jurisdiction of such component, in-
dicating the basis on which such juris-
diction is claimed to be separate and
distinct from certain other agencies,
bureaus and offices of the parent agen-
cy;

(ii) A description of the nature of the
connections and interactions between
such component and certain other
agencies, bureaus or offices of the par-
ent agency indicating the basis on
which the component is claimed to be
unrelated;

(iii) A statement of the basis on
which it is claimed that no potential
exists for use by former Senior Em-
ployees of such component of undue in-
fluence or unfair advantage with re-
spect to the named other agencies, bu-
reaus or offices of the parent agency,
based on past Government service; and

(iv) Identification of those organiza-
tional units of the parent agency hav-
ing administrative or operational au-
thority over such component agency,
bureau or office.
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(2) Standards. (i) A parent agency
may propose as ‘‘separate’’ from other
parts of a department or agency any
agency or bureau having subject mat-
ter jurisdiction separate and distinct
from one or more other portions of the
department or agency accompanied by
a showing that there would be no po-
tential for use of undue influence or
unfair advantage based upon past Gov-
ernment service if a former employee
of one such subordinate agency or bu-
reau communicated with employees of
such other portions of the department
or agency.

(ii) A determination under this sec-
tion rests solely with the Director,
OGE, and is available only for those
subordinate components which would,
but for the lack of a statutory basis,
qualify for separate agency treatment
under 18 U.S.C. 207(e).

(iii) Where one component has super-
visory authority over another, the two
components may not be considered sep-
arate and distinct for purposes of this
section.

(iv) The requirement of ‘‘separate
and distinct subject matter jurisdic-
tion’’ may be met in at least two ways.
First, the substantive areas of coverage
may be distinct. For example, an office
or bureau within the parent agency
may handle only maritime matters.
Second, the regional area of coverage
may be different. For example, one re-
gional office may, on appropriate facts,
be considered separate and distinct
from other regional offices and from
the parent agency—except for the bu-
reau or office in the parent agency
which is responsible for its supervision.

(v) It is necessary to specify the ‘‘un-
related agency or bureau within the
same department or agency’’ as to
which it is recommended that post em-
ployment communication be per-
mitted. For example, one bureau may
involve a subject matter distinct from
some, but not all, parts of the parent
department. Attempts to fractionalize
a department could, however, become
deeply complicated and involve dif-
ficult judgments and fact-finding. OGE
will not usually act on such cases, and
submissions should be confined to rel-
atively clear cases.

(3) Effect of determination. If a compo-
nent agency, bureau or office is deter-

mined to be separate by the Director,
then Senior Employees of such compo-
nent are not subject to the restrictions
of 18 U.S.C. 207(c) and § 2637.204 as to
the remaining agencies, bureaus or of-
fices of the parent agency (except cer-
tain such agencies, bureaus or offices
as specified in § 2637.215)—except that
the prohibition of section 207(c) and
§ 2637.204 shall remain applicable (i) to
those former Senior Employees of such
component who served in positions des-
ignated by 18 U.S.C. 207(d)(1)(A) and (B)
and (ii) to former Senior Employees of
such component with respect to the
parent agency (as defined in
§ 2637.205(e)). Such limited application
of 18 U.S.C. 207(c) may be available for
the head of a separate component, un-
like the limitation of 18 U.S.C. 207(e),
as determined by the Director.

Example 1: In the Department of Justice,
while the Antitrust Division may be ‘‘sepa-
rate’’ from other Divisions, it is not separate
from the immediate office of the Attorney
General.

§ 2637.206 Exemption for scientific and
technological information.

(a) Exemption. The making of commu-
nications solely for the purpose of fur-
nishing scientific or technological in-
formation pursuant to agency proce-
dures is exempt from all prohibitions
and restrictions set forth in §§ 2637.201—
2637.204 of these regulations (sub-
sections (a), (b), and (c) of 18 U.S.C.
207). This exemption allows the free ex-
change of such information regardless
of a former Government employee’s
prior participation in or responsibility
for the matter. The former Senior Em-
ployee should not argue for the accept-
ance of a proposal. The exemption is
not limited to communications consti-
tuting the furnishing of information,
but includes those ‘‘for the purpose of’’
doing so. No violation occurs when, for
example, a former Government em-
ployee working on a project makes
contact to determine the kind and
form of information required, or the
adequacy of information already sup-
plied, so long as agency procedures are
satisfied.

Example 1: A project manager, regardless of
prior involvement in a particular matter,
may contact the Government to determine
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