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to a landlord if the production of an ag-
ricultural commodity on highly erod-
ible land or converted wetland by the
landlord’s tenant or sharecropper is re-
quired under the terms and conditions
of the agreement between the landlord
and such tenant or sharecropper and
such agreement was entered into after
December 23, 1985, or if the landlord
has acquiesced in such activities by the
tenant or sharecropper.

(b) Tenant or renter eligibility. (1) The
ineligibility of a tenant or renter may
be limited to the program benefits list-
ed in § 12.4(c) accruing with respect to
only the farm on which the violation
occurred if:

(i) The tenant or renter shows that a
good-faith effort was made to comply
by developing an approved conserva-
tion plan for the highly erodible land
in a timely manner and prior to any
violation of the provisions of this part;
and

(ii) The owner of such farm refuses to
apply such a plan and prevents the ten-
ant or renter from implementing cer-
tain practices that are a part of the ap-
proved conservation plan; and

(iii) FSA determines that the lack of
compliance is not a part of a scheme or
device as described in § 12.10.

(2) If relief is granted under para-
graph (b)(1) of this section, the tenant
or renter must actively apply those
conservation treatment measures that
are determined to be within the control
of the tenant or renter.

§ 12.10 Scheme or device.
All or any part of the benefits listed

in § 12.4 otherwise due a person from
USDA may be withheld or required to
be refunded if the person adopts or par-
ticipates in adopting any scheme or de-
vice designed to evade, or which has
the effect of evading, the provisions of
this part. Such acts shall include, but
are not limited to, concealing from
USDA any information having a bear-
ing on the application of the provisions
of this part or submitting false infor-
mation to USDA or creating entities
for the purpose of concealing the inter-
est of a person in a farming operation
or to otherwise avoid compliance with
the provisions of this part. Such acts
shall also include acquiescence in, ap-
proval of, or assistance to acts which

have the effect of, or the purpose of,
circumventing these regulations.

§ 12.11 Action based upon advice or ac-
tion of USDA.

The provisions of part 718 of this
Title, as amended, relating to perform-
ance based upon the action or advice of
a County Committee (COC) or State
FSA Committee shall be applicable to
the provisions of this part. In addition,
if it is determined by the appropriate
USDA agency that the action of a per-
son which would form the basis of any
ineligibility under this part was taken
by such person in good-faith reliance
on erroneous advice, information, or
action of any other authorized rep-
resentative of USDA, the appropriate
agency may make such benefits avail-
able to the extent that similar relief
would be allowed under 7 CFR part 718.

§ 12.12 Appeals.

Any person who has been or who
would be denied program benefits in
accordance with § 12.4 as the result of
any determination made in accordance
with the provisions of this part may
obtain a review of such determination
in accordance with the administrative
appeals procedures of the agency which
rendered such determination. Agency
appeal procedures are contained in the
Code of Federal Regulations as follows:
FSA, part 780 of this title; NRCS, part
614 of this title; Rural Utilities Service,
part 1900, subpart B of this title.

Subpart B—Highly Erodible Land
Conservation

§ 12.20 NRCS responsibilities regard-
ing highly erodible land.

In implementing the provisions of
this part, NRCS shall, to the extent
practicable:

(a) Develop and maintain criteria for
identifying highly erodible lands;

(b) Prepare and make available to the
public lists of highly erodible soil map
units;

(c) Make soil surveys for purposes of
identifying highly erodible land; and

(d) Provide technical guidance to
conservation districts which approve
conservation plans and systems, in
consultation with local county FSA
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committees, for the purposes of this
part.

§ 12.21 Identification of highly erod-
ible lands criteria.

(a) Basis for identification as highly
erodible. Soil map units and an
erodibility index will be used as the
basis for identifying highly erodible
land. The erodibility index for a soil is
determined by dividing the potential
average annual rate of erosion for each
soil by its predetermined soil loss tol-
erance (T) value. The T value rep-
resents the maximum annual rate of
soil erosion that could occur without
causing a decline in long-term produc-
tivity. The equation for measuring ero-
sion is described below.

(1) The potential average annual rate
of sheet and rill erosion is estimated by
multiplying the following factors of
the Universal Soil Loss Equation
(USLE):

(i) Rainfall and runoff (R);
(ii) The degree to which the soil re-

sists water erosion (K); and
(iii) The function (LS), which in-

cludes the effects of slope length (L)
and steepness (S).

(2) The potential average annual rate
of wind erosion is estimated by multi-
plying the following factors of the
Wind Erosion Equation (WEQ): Cli-
matic characterization of windspeed
and surface soil moisture (C) and the
degree to which soil resists wind ero-
sion (I).

(3) The USLE is explained in the U.S.
Department of Agriculture Handbook
537, ‘‘Predicting Rainfall Erosion
Losses.’’ The WEQ is explained in the
paper by Woodruff, N.P., and F. H.
Siddaway, 1965, ‘‘A Wind Erosion Equa-
tion,’’ Soil Science Society of America
Proceedings, Vol. 29. No. 5, pages 602–
608. Values for all the factors used in
these equations are contained in the
NRCS field office technical guide and
the references which are a part of the
guide. The Universal Soil Loss Equa-
tion, the Revised Universal Soil Loss
Equation, and the Wind Erosion Equa-
tion and the rules under which NRCS
uses the equations are published at
§§ 610.11 through 610.15 of this title.

(b) Highly erodible. A soil map unit
shall be determined to be highly erod-
ible if either the RKLS/T or the CI/T

value for the map unit equals or ex-
ceeds 8.

(c) Potentially highly erodible. When-
ever a soil map unit description con-
tains a range of a slope length and
steepness characteristics that produce
a range of LS values which result in
RKLS/T quotients both above and
below 8, the soil map unit will be en-
tered on the list of highly erodible soil
map units as ‘‘potentially highly erod-
ible.’’ The final determination of
erodibility for an individual field con-
taining these soil map unit delinea-
tions will be made by an on-site inves-
tigation.

[61 FR 47025, Sept. 6, 1996; 61 FR 53491, Oct. 11,
1996]

§ 12.22 Highly erodible field deter-
mination criteria.

(a) Predominance. Highly erodible
land shall be considered to be predomi-
nant on a field if either:

(1) 33.33 percent or more of the total
field acreage is identified as soil map
units which are highly erodible; or

(2) 50 or more acres in such field are
identified as soil map units which are
highly erodible.

(b) Modification of field boundaries. A
person may request the modification of
field boundaries for the purpose of ex-
cluding highly erodible land from a
field. Such a request must be sub-
mitted to, and is subject to the ap-
proval of, FSA. FSA shall use the tech-
nical determination of NRCS in ap-
proving this request.

(c) Impact of changing field boundaries.
When field boundaries are changed to
include areas of land that were in-
cluded in a field that was previously
determined to be predominately highly
erodible according to paragraph (a) of
this section, such areas shall continue
to be subject to the requirements for
predominately highly erodible fields,
except as provided in paragraph (b) of
this section.

(d) Small area of noncropland. Small
areas of noncropland within or adja-
cent to the boundaries of existing high-
ly erodible crop fields such as aban-
doned farmsteads, areas around filled
or capped wells, rock piles, trees, or
brush which are converted to cropland
are considered to meet the requirement
of § 12.5(a)(2) if they are included in an
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approved conservation plan for the en-
tire highly erodible field.

[61 FR 47025, Sept. 6, 1996; 61 FR 53491, Oct. 11,
1996]

§ 12.23 Conservation plans and con-
servation systems.

(a) Use of field office technical guide. A
conservation plan or conservation sys-
tem developed for the purposes of
§ 12.5(a) must be based on, and to the
extent practicable conform with, the
NRCS field office technical guide in use
at the time the plan is developed or re-
vised. For highly erodible croplands
which were used to produce agricul-
tural commodities prior to December
23, 1985, the applicable conservation
systems in the field office technical
guide are designed to achieve substan-
tial reductions in soil erosion. Con-
servation systems shall be technically
and economically feasible; based on
local resource conditions and available
conservation technology; cost-effec-
tive; and shall not cause undue eco-
nomic hardship on the person applying
the conservation system. Any con-
servation plans or systems that were
approved prior to July 3, 1996, are
deemed to be in compliance with this
paragraph.

(b) Substantial reduction in soil erosion.
For the purpose of determining wheth-
er there is a substantial reduction in
soil erosion on a field containing high-
ly erodible cropland which was used to
produce an agricultural commodity
prior to December 23, 1985, the meas-
urement of erosion reduction achieved
by applying a conservation plan or sys-
tem shall be based on a comparison of
the estimated annual level of erosion
that is expected to occur on that por-
tion of the field for which a conserva-
tion plan or system was developed and
is being applied, to the estimated an-
nual level of erosion that existed on
that same portion of the field before
the application of a conservation plan
or system. On a field that is converted
from native vegetation after July 3,
1996, and where any crop production
will result in increased erosion, in no
case will the required conservation
plan or system permit a substantial in-
crease in erosion.

(c) Field trials. NRCS may allow a
person to include in the person’s con-

servation plan or a conservation sys-
tem under the plan, on a field-trial
basis, practices that are not currently
approved but that NRCS considers have
a reasonable likelihood of success.
These trials must have prior approval
by NRCS, and must be documented in
the person’s conservation plan speci-
fying the limited time period during
which the field trial is in effect. If, at
the end of the conservation field trial
period, NRCS finds that the practice
does not meet conservation compliance
requirements, the person will not be in-
eligible for USDA program benefits
during the period of the field trial.

(d) Highly erodible land previously
under a Conservation Reserve Program
contract. Any person who owns or oper-
ates highly erodible land that was
under a Conservation Reserve Program
contract as authorized by section 1231
of the Food Security Act of 1985, as
amended, shall have 2 years after the
expiration of termination of the con-
tract to fully apply a conservation sys-
tem if the conservation plan for such
land requires the installation of struc-
tural measures for the production of an
agricultural commodity. NRCS offi-
cials may extend this period one addi-
tional year for circumstances beyond
the control of the person. The person
shall not be required to meet a higher
conservation standard than the stand-
ard applied to other highly erodible
cropland located within the area served
by the field office technical guide for
the area in which the field is located.

(e) Information regarding conservation
options. NRCS, in providing assistance
to a person for the preparation or revi-
sion of a conservation plan under this
part, will provide such person with in-
formation concerning cost-effective
and applicable erosion control alter-
natives, crop flexibility, or other con-
servation assistance options that may
be available.

(f) Timely request for assistance. Per-
sons who require NRCS assistance for
the development of a conservation plan
or the installation of a conservation
system are encouraged to request this
assistance well in advance of deadline
dates for compliance; otherwise the
person may not be able to comply with
these provisions and maintain eligi-
bility for USDA program benefits.
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(g) Action by conservation districts.
Conservation districts approve or dis-
approve conservation plans or con-
servation systems after NRCS deter-
mines that the plans or systems con-
form to the NRCS field office technical
guide. If a conservation district fails,
without due cause, to act on a request
for conservation plan or conservation
system approval within 45 days, or if
no conservation district exists, NRCS
will approve or disapprove, as appro-
priate, the conservation plan or system
in question.

(h) Application of a conservation plan
or system. A person is considered to be
applying a conservation plan for pur-
poses of § 12.5(a) if the conservation
system or plan being applied achieves
or exceeds the substantial reduction in
soil erosion as described in paragraph
(b) which the conservation system or
plan was designed to achieve. It is the
responsibility of the person to:

(1) Certify that the conservation plan
or system is being applied; and

(2) Arrange for a revision of the con-
servation plan with NRCS, if changes
are made in land use, crop rotation or
management, conservation practices,
or in the original schedule of practice
installation that would affect the
achievement of substantial reduction
in soil erosion in a given crop year.

(i) Appeal to FSA. Persons who are ad-
versely affected by the determinations
made under this subpart and believe
that the requirements of this subpart
were improperly applied may appeal
the decision to FSA under § 12.12.

(j) Undue economic hardship. After a
technical determination has been
made, the FSA county committee
shall, if a person asserts that the appli-
cation of the person’s conservation sys-
tem would impose an undue economic
hardship on the person, make a rec-
ommendation to the State FSA Com-
mittee as to whether or not the appli-
cation of the conservation system
would impose an undue economic hard-
ship. The State FSA Committee may
provide the person with a variance on
the basis of the hardship. Under this
variance, and any conditions that may
be required in the variance, the person
will be considered to be in compliance
with the applicable provisions of this
part. The State FSA Committee will

consider relevant factors, such as the
cost of installation of required con-
servation practices and benefits earned
through programs subject to compli-
ance with this part, and the person’s
general economic situation.

Subpart C—Wetland Conservation

§ 12.30 NRCS responsibilities regard-
ing wetlands.

(a) Technical and coordination respon-
sibilities. In carrying out the provisions
of this part, NRCS shall:

(1) Oversee the development and ap-
plication of criteria to identify hydric
soils in consultation with the National
Technical Committee for Hydric Soils
and make available to the public an ap-
proved county list of hydric soil map
units, which is based upon the National
List of Hydric Soils;

(2) Coordinate with the U.S. Fish and
Wildlife Service and others in updating
the National List of Plant Species that
Occur in Wetlands;

(3) Make or approve wetland deter-
minations, delineations and certifi-
cations, functional assessments, miti-
gation plans, categorical minimal ef-
fects, and other technical determina-
tions relative to the implementation of
the wetland conservation provisions of
this part;

(4) Develop and utilize off-site and
on-site wetland identification proce-
dures;

(5) Assure quality of service and de-
terminations through procedures devel-
oped by NRCS in consultation with
other Federal agencies that have wet-
land responsibilities;

(6) Investigate complaints and make
technical determinations regarding po-
tential violations;

(7) Develop a process at the state
level, in coordination with the U.S.
Fish and Wildlife Service, to ensure
that these provisions are carried out in
a technically defensible and timely
manner, seek assistance as appro-
priate, and annually review the
progress being made on implementa-
tion; and

(8) Conduct reviews of implementa-
tion and provide the Army Corps of En-
gineers, Environmental Protection
Agency, and the U.S. Fish and Wildlife
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