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Subpart A—General Provisions

§ 1400.1 Applicability.

(a) All of the provisions of this part
are applicable to the following pro-
grams and any other programs as may
be provided for in individual program
regulations:

(1) The programs authorized by part
1412 of this chapter;

(2) Any program authorized by parts
1421 and 1427 of this chapter under
which a gain is realized by a producer
from repaying a marketing assistance
loan for a commodity at a lower rate
than the original loan rate established
for the commodity, and any program
that authorizes the making of a loan
deficiency payment with respect to a
commodity;

(3)(i) The program authorized by
parts 704 and 1410 of this title with re-
spect to the Conservation Reserve Pro-
gram (CRP) rental payments made in
accordance with a contract entered
into on or after August 1, 1988. For con-
tracts entered into before August 1,
1988, in accordance with such con-
tracts, the person may elect to have
the provisions of this part apply to
such contract by notifying the county
committee in writing of such election.
Such election shall be irrevocable.

(ii) The regulations set forth at part
795 of this title are applicable to CRP
contracts entered into before December
22, 1987, and to CRP contracts entered
into on or after such date and before
August 1, 1988, if the person has not
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made the election specified in para-
graph (a)(3)(i) of this section.

(iii) This part is not applicable to
rental payments made in accordance
with a CRP contract if such payments
are made to a State, political subdivi-
sion, or agency thereof in connection
with agreements entered into under a
special conservation reserve enhance-
ment program carried out by such
State, political subdivision, or agency
thereof that has been approved by the
Secretary, or a designee of the Sec-
retary.

(iv) With respect to inherited land,
this part is not applicable to rental
payments made in accordance with a
CRP contract if such payments are
made to an individual heir who has
succeeded to such contract. Such land
must have been subject to the CRP
contract at the time it is inherited by
the individual.

(b) Only the provisions of subparts A
and B are applicable to the Agricul-
tural Conservation Program (ACP) au-
thorized under part 701 of this title.

(c) This part shall be applied to the
programs specified in paragraph (a)(2)
of this section on a crop year basis; and
with respect to the programs specified
in paragraphs (a)(1) and (3) and (b) of
this section on a fiscal year basis.

(d) This part shall be used to deter-
mine whether individuals and entities
are to be treated as one person or as
separate persons for the purpose of ap-
plying the respective payment limita-
tion provisions applicable to the pro-
grams specified in this section and to
such other programs as may be pro-
vided in individual program regula-
tions.

(e) In cases in which more than one
provision of this part are applicable,
the provision which is most restrictive
shall apply.

(f) Payments shall not be subject to
the payment limitation provisions if
they are made to:

(1) Public schools with respect to
land owned by a public school district;
or

(2) A State with respect to land
owned by a State that is used to main-
tain a public school.

(g) The following amounts are the
limitations on payments per person per
applicable period for each payment.

Payment type
Limitation per pro-
gram year or fiscal

year

Production Flexibility Contract ................. 1 $40,000
Production Flexibility Contract ................. 2 50,000
Marketing Loan Gain ............................... 3 75,000
Loan deficiency ........................................ ..............................
CRP ......................................................... 50,000
ACP cost-share ....................................... 3,500
Non-Insured Crop Disaster Assistance

Program (NAP) .................................... 100,000
Environmental Quality Incentives Pro-

gram (EQIP) ......................................... 10,000

1 Annual payment amount.
2 Amounts made in accordance with section 113(c) of the

Federal Agriculture Improvement and Reform Act of 1996.
3 The total of marketing loan gains and loan deficiency pay-

ments cannot exceed $75,000 per crop year, except for the
1999 and 2000 crop years in which the limit shall be
$150,000.

[61 FR 37566, July 18, 1996, as amended at 65
FR 7953, Feb. 16, 2000; 65 FR 36561, June 8,
2000; 66 FR 15176, Mar. 15, 2001]

§ 1400.2 Administration.
(a) The regulations in this part will

be administered under the general su-
pervision and direction of the Execu-
tive Vice President, Commodity Credit
Corporation (CCC), and the Adminis-
trator, Farm Service Agency (FSA). In
the field, the regulations in this part
will be administered by the FSA State
and county committees (herein re-
ferred to as ‘‘State and county commit-
tees,’’ respectively).

(b) State executive directors, county
executive directors and State and
county committees do not have author-
ity to modify or waive any of the provi-
sions of this part.

(c) The State committee may take
any action authorized or required by
this part to be taken by the county
committee which has not been taken
by such committee. The State com-
mittee may also:

(1) Correct or require a county com-
mittee to correct any action taken by
such county committee that is not in
accordance with this part; or

(2) Require a county committee to
withhold taking any action that is not
in accordance with this part.

(d) No delegation herein to a State or
county committee shall preclude the
Executive Vice President, CCC, and the
Administrator, FSA, or a designee,
from determining any question arising
under this part or from reversing or
modifying any determination made by
a State or county committee.
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(e) Benefits from programs subject to
this part may not be issued until all re-
quired forms and necessary payment
eligibility and payment limitation de-
terminations are made.

(f) The initial ‘‘actively engaged in
farming’’ and ‘‘person’’ determinations
shall be made within 60 days after the
producer files the required forms and
any other supporting documentation
needed in making such determinations.
If the determination is not made with-
in 60 days, the producer will receive a
determination for that program year
that reflects the determination sought
by the producer unless the Deputy Ad-
ministrator determines that the pro-
ducer did not follow the farm operating
plan that was presented to the county
or State committee for such year.

(g) Initial determinations concerning
the provisions of this part shall not be
made by a county FSA office with re-
spect to any farm operating plan that
is for a joint operation with more than
five members.

(h) Reviews of farming operations
and corresponding documentation sub-
mitted by program participants may be
conducted to determine compliance
with applicable statutes and regula-
tions.

[61 FR 37566, July 18, 1996, as amended at 65
FR 36561, June 8, 2000]

§ 1400.3 Definitions.
(a) The terms defined in part 718 of

this chapter shall be applicable to this
part and all documents issued in ac-
cordance with this part, except as oth-
erwise provided in this section.

(b) The following definitions shall
also be applicable to this part:

Active personal labor. Active personal
labor is personally providing physical
activities necessary in a farming oper-
ation, including activities involved in
land preparation, planting, cultivating,
harvesting, and marketing of agricul-
tural commodities in the farming oper-
ation. Other physical activities include
those physical activities required to es-
tablish and maintain conserving cover
crops on conserving use and CRP acre-
ages and those physical activities nec-
essary in livestock operations.

Active personal management. Active
personal management is personally
providing:

(1) The general supervision and direc-
tion of activities and labor involved in
the farming operation; or

(2) Services (whether performed on-
site or off-site) reasonably related and
necessary to the farming operation, in-
cluding:

(i) Supervision of activities necessary
in the farming operation, including ac-
tivities involved in land preparation,
planting, cultivating, harvesting, and
marketing of agricultural commod-
ities, as well as activities required to
establish and maintain conserving
cover crops on conserving use and CRP
acreage and activities required in live-
stock operations;

(ii) Business-related actions, which
include discretionary decision making;

(iii) Evaluation of the financial con-
dition and needs of the farming oper-
ation;

(iv) Assistance in the structuring or
preparation of financial reports or
analyses for the farming operation;

(v) Consultations in or structuring of
business-related financing arrange-
ments for the farming operation;

(vi) Marketing and promotion of ag-
ricultural commodities produced by
the farming operation;

(vii) Acquiring technical information
used in the farming operation; and

(viii) Any other management func-
tion reasonably necessary to conduct
the farming operation and for which
service the farming operation would or-
dinarily be charged a fee.

Alien. Any person not a citizen or na-
tional of the United States.

Lawful Alien. Any person who is not a
citizen or national of the United States
but who is admitted into the United
States for permanent residence under
the Immigration and Nationality Act
and possesses a valid Alien Registra-
tion Receipt Card (Form I–551 or I–151).

(2) [Reserved]
Capital. Capital consists of the fund-

ing provided by an individual or entity
to the farming operation in order for
such operation to conduct farming ac-
tivities. In determining whether an in-
dividual or entity has contributed cap-
ital, in the form of funding, to the
farming operation, such capital must
have been derived from a fund or ac-
count separate and distinct from that
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of any other individual or entity in-
volved in such operation. Capital does
not include the value of any labor or
management that is contributed to the
farming operation or any outlays for
land or equipment. A capital contribu-
tion may be a direct out-of-pocket
input of a specified sum or an amount
borrowed by the individual or entity.

(1) With respect to a farming oper-
ation conducted by an individual, a
joint operation in which the capital is
contributed by a member of the joint
operation or an entity, such capital
contributed to meet the requirements
of:

(i) Section 1400.201(b) must be con-
tributed directly by the individual or
entity and must not be acquired as a
result of a loan made to, guaranteed, or
secured by:

(A) Any other individual, joint oper-
ation, or entity that has an interest in
such farming operation;

(B) Such individual, joint operation,
or entity by any other individual, joint
operation, or entity that has an inter-
est in such farming operation; or

(C) Any other individual, joint oper-
ation, or entity in whose farming oper-
ation such individual, joint operation,
or entity has an interest; and

(ii) Sections 1400.6 and 1400.201(d)
must be contributed directly by the in-
dividual or entity and if acquired as a
result of a loan made to, guaranteed, or
secured by the individuals, joint oper-
ations, or entities listed in paragraphs
(1)(i)(A) through (1)(i)(C) of this defini-
tion, the loan must bear the prevailing
interest rate; and

(2) With respect to a farming oper-
ation conducted by a joint operation in
which the capital is contributed by
such joint operation, such capital con-
tributed to meet the requirements of:

(i) Section 1400.201(b) must be con-
tributed directly by the joint operation
and must not be acquired as a result of
a loan made to, guaranteed, or secured
by:

(A) Any individual, entity, or other
joint operation that has an interest in
such farming operation, including ei-
ther joint operation’s members;

(B) Such joint operation by any indi-
vidual, entity, or other joint operation
that has an interest in such farming
operation; or

(C) Any individual, entity, or other
joint operation in whose farming oper-
ation such joint operation has an inter-
est.

(ii) Sections 1400.6 and 1400.201(d)
must be contributed directly by the
joint operation and if acquired as a re-
sult of a loan made to, guaranteed, or
secured by the individuals, entities, or
joint operations listed in paragraphs
(2)(i)(A) through (2)(i)(C) of this defini-
tion, the loan must bear the prevailing
interest rate.

Entity. An entity is a corporation,
joint stock company, association, lim-
ited partnership, limited liability part-
nership, limited liability company, ir-
revocable trust, revocable trust, estate,
charitable organization, or other simi-
lar organization, including any such
organization participating in the farm-
ing operation as a partner in a general
partnership, a participant in a joint
venture, a grantor of a revocable trust,
or as a participant in a similar organi-
zation.

Equipment. Equipment is the machin-
ery and implements needed by the
farming operation to conduct activities
of the farming operation, including
machinery and implements involved in
land preparation, planting, cultivating,
harvesting, or marketing of the crops
involved. Equipment also includes ma-
chinery and implements needed to es-
tablish and maintain conserving cover
crops on conserving use and CRP acre-
ages and those needed to conduct live-
stock operations.

(1) With respect to a farming oper-
ation conducted by an individual, enti-
ty or joint operation in which the
equipment is contributed by a member
of the joint operation, such equipment
contributed to meet the requirements
of:

(i) Section 1400.201(b) must be con-
tributed directly by the individual or
entity and must not be acquired as a
result of a loan made to, guaranteed, or
secured by:

(A) Any other individual, joint oper-
ation, or entity that has an interest in
such farming operation.

(B) Such individual, joint operation,
or entity by any other individual, joint
operation, or entity that has an inter-
est in such farming operation; or
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(C) Any other individual, joint oper-
ation, or entity in whose farming oper-
ation such individual, joint operation,
or entity has an interest.

(ii) Sections 1400.6 and 1400.201(d)
must be contributed directly by the in-
dividual or entity and if acquired as a
result of a loan made to, guaranteed, or
secured by the individuals, joint oper-
ations, or entities listed in paragraphs
(1)(i)(A) through (1)(i)(C) of this defini-
tion, the loan must bear the prevailing
interest rate.

(2) With respect to a farming oper-
ation conducted by a joint operation in
which the equipment is contributed by
such joint operation, such equipment
contributed to meet the requirements
of:

(i) Section 1400.201(b) must be con-
tributed directly by the joint operation
and must not be acquired as a result of
a loan made to, guaranteed, or secured
by:

(A) Any individual, entity, or other
joint operation that has an interest in
such farming operation, including ei-
ther joint operation’s members.

(B) Such joint operation by any indi-
vidual, entity, or other joint operation
that has an interest in such farming
operation; or

(C) Any individual, entity, or other
joint operation in whose farming oper-
ation such joint operation has an inter-
est; and

(ii) Sections 1400.6 and 1400.201(d)
must be contributed directly by the
joint operation and if listed as a result
of a loan made to, guaranteed, or se-
cured by the individuals, entities, or
joint operations provided in paragraphs
(2)(i)(A) through (2)(i)(C) of this defini-
tion, the loan must bear the prevailing
interest rate.

(3) Such equipment may be leased
from any source. If such equipment is
leased from another individual or enti-
ty with an interest in the farming op-
eration, such equipment must be leased
at a fair market value.

Family member. The term family
member means an individual to whom
another member in the farming oper-
ation is related as lineal ancestor, lin-
eal descendant, or sibling, including
spouses of those individuals who do not
make a significant contribution to the
farming operation themselves.

Farming operation. A farming oper-
ation is a business enterprise engaged
in the production of agricultural prod-
ucts that is operated by an individual,
entity, or joint operation and is eligi-
ble to receive payments, directly or in-
directly, under one or more of the pro-
grams specified in § 1400.1. An entity or
individual may have more than one
farming operation if such individual or
entity is a member of one or more joint
operations.

Interest in a Farming Operation. An in-
dividual, entity or joint operation has
an interest in a farming operation if
the individual, entity or joint oper-
ation:

(1) Owns or rents the land;
(2) Has an interest in the agricultural

commodities produced; or
(3) Is a member of a joint operation

that either owns or rents the land or
has an interest in the agricultural
commodities produced.

Irrevocable trust. All trusts shall be
considered to be revocable trusts, ex-
cept a trust may be considered to be an
irrevocable trust if it is a trust:

(1) That may not be modified or ter-
minated by the grantor;

(2) In the corpus of which the grantor
does not have any future, contingent or
remainder interest; and

(3) If established after January 1,
1987, that does not provide for the
transfer of the corpus of the trust to
the remainder beneficiary in less than
20 years from the date the trust is es-
tablished except in cases where the
transfer is contingent upon either the
remainder beneficiary achieving at
least the age of majority or the death
of the grantor or income beneficiary.

Joint operation. A joint operation is a
general partnership, joint venture, or
other similar business organization.

Land. Land is farmland that meets
the specific requirements of the appli-
cable program.

(1) With respect to a farming oper-
ation conducted by an individual, a
joint operation in which the land is
contributed by a member of the joint
operation, or an entity, such land con-
tributed to meet the requirements of:

(i) Section 1400.201(b) must be con-
tributed directly by the individual or
entity and must not be acquired as a
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result of a loan made to, guaranteed, or
secured by:

(A) Any other individual, joint oper-
ation, or entity that has an interest in
such farming operation;

(B) Such individual, joint operation,
or entity by any other individual, joint
operation, or entity that has an inter-
est in such farming operation; or

(C) Any other individual, joint oper-
ation, or entity in whose farming oper-
ation such individual, joint operation,
or entity has an interest; and

(ii) Sections 1400.6 and 1400.201(d)
must be contributed directly by the in-
dividual or entity and if acquired as a
result of a loan made to, guaranteed, or
secured by the individuals, joint oper-
ations, or entities listed in paragraphs
(1)(i)(A) through (1)(i)(C) of this defini-
tion, the loan must bear the prevailing
interest rate; and

(2) With respect to a farming oper-
ation conducted by a joint operation in
which the land is contributed by such
joint operation, such land contributed
to meet the requirements of:

(i) Section 1400.201(b) must be con-
tributed directly by the joint operation
and must not be acquired as a result of
a loan made to, guaranteed, or secured
by:

(A) Any individual, entity, or other
joint operation that has an interest in
such farming operation, including ei-
ther joint operation’s members;

(B) Such joint operation by any indi-
vidual, entity, or other joint operation
that has an interest in such farming
operation; or

(C) Any individual, entity, or other
joint operation in whose farming oper-
ation such joint operation has an inter-
est; and

(ii) Sections 1400.6 and 1400.201(d)
must be contributed directly by the
joint operation and if acquired as a re-
sult of a loan made to, guaranteed, or
secured by the individuals, entities, or
joint operations provided in paragraphs
(2)(i)(A) through (2)(i)(C) of this defini-
tion, the loan must bear the prevailing
interest rate.

(3) Such land may be leased from any
source. If such land is leased from an-
other individual or entity with an in-
terest in the farming operation, such
land must be leased at a fair market
value.

Payment. A payment includes:
(1) Payments made in accordance

with part 1412 of this chapter;
(2) Loan gains and loan deficiency

payments made in accordance with
parts 1421 and 1427 of this chapter;

(3) CRP annual rental payments
made in accordance with parts 704 of
this title and 1410 of this chapter;

(4) ACP cost-share payments made in
accordance with part 701 of this title;

(5) Non-Insured Crop Disaster Assist-
ance Program (NAP) payments; and

(6) With respect to other programs,
any payments designated in individual
program regulations.

Payment, loan, or benefit. A payment,
loan, or benefit made in accordance
with the 1996 Act, the CCC Charter Act,
or Subtitle D of the 1985 Act, which re-
sults in a direct expenditure by the
CCC or any other agency of the Federal
Government, including a payment
made in accordance with part 1401 of
this title. Such term does not include
the establishment of contract acreages,
farm program payment yields, acreage
allotments, marketing quotas, and
similar program provisions.

Permitted entity. A permitted entity is
an entity designated annually by an in-
dividual that is to receive a payment,
loan, or benefit under a program speci-
fied in § 1400.1(a).

Person. (1) A person is:
(i) An individual, including any indi-

vidual participating in a farming oper-
ation as a partner in a general partner-
ship, a participant in a joint venture,
or a participant in a similar entity;

(ii) A corporation, joint stock com-
pany, association, limited partnership,
limited liability partnership, limited
liability company, irrevocable trust,
revocable trust combined with the
grantor of the trust, estate, or chari-
table organization, including any such
entity or organization participating in
the farming operation as a partner in a
general partnership, a participant in a
joint venture, a grantor of a revocable
trust, or as a participant in a similar
entity; and

(iii) A State, political subdivision, or
agency thereof.

(2) In order for an individual or enti-
ty, other than an individual or entity
that is a member of a joint operation,
to be considered a separate person for
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the purposes of this part, in addition to
other provisions of this part, the indi-
vidual or entity must:

(i) Have a separate and distinct inter-
est in the land or the crop involved;

(ii) Exercise separate responsibility
for such interest; and

(iii) Maintain funds or accounts sepa-
rate from that of any other individual
or entity for such interest.

(3) With respect to an individual or
entity that is a member of a joint oper-
ation, such individual or entity will
have met the requirements of para-
graph (2) of this definition if the joint
operation meets the requirements of
such paragraph.

(4) Any cooperative association of
producers that markets commodities
for producers shall not be considered a
person with respect to the commodities
so marketed for producers.

Public school. A public school is a pri-
mary, elementary, secondary school,
college, or university that is directly
administered under the authority of a
governmental body or that receives a
predominant amount of its financing
from public funds.

Sharecropper. An individual who per-
forms work in connection with the pro-
duction of the crop under the super-
vision of the operator and who receives
a share of such crop in return for the
provision of such labor.

Significant contribution. A significant
contribution is the provision of the fol-
lowing to a farming operation by an in-
dividual or entity:

(1)(i) With respect to land, capital, or
equipment contributed by an indi-
vidual or entity, a contribution that
has a value at least equal to 50 percent
of the individual’s or entity’s commen-
surate share of:

(A) The total value of the capital
necessary to conduct the farming oper-
ation;

(B) The total rental value of the land
necessary to conduct the farming oper-
ation;

(C) The total rental value of the
equipment necessary to conduct the
farming operation; or

(ii) If the contribution by an indi-
vidual or entity consists of any com-
bination of land, capital, and equip-
ment, such combined contribution
must have a value at least equal to 30

percent of the individual’s or entity’s
commensurate share of the total value
of the farming operation;

(2) With respect to active personal
labor, an amount which is the smaller
of:

(i) 1,000 hours per calendar year; or
(ii) 50 percent of the total hours that

would be necessary to conduct a farm-
ing operation that is comparable in
size to such individual’s or entity’s
commensurate share in the farming op-
eration;

(3) With respect to active personal
management, activities that are crit-
ical to the profitability of the farming
operation, taking into consideration
the individual’s or entity’s commensu-
rate share in the farming operation;
and

(4) With respect to a combination of
active personal labor and active per-
sonal management, when neither con-
tribution individually meets the re-
quirements of paragraphs (2) and (3) of
this definition, a combination of active
personal labor and active personal
management that, when viewed to-
gether, results in a critical impact on
the profitability of the farming oper-
ation in an amount at least equal to ei-
ther the significant contribution of ac-
tive personal labor or active personal
management as provided in paragraphs
(2) and (3) of this definition.

Substantial amount of active personal
labor. Substantial amount of active
personal labor means the provision of
active personal labor in an amount
that is the smaller of:

(1) 1,000 hours per calendar year; or
(2) 50 percent of the total hours that

would be necessary to conduct a farm-
ing operation that is comparable in
size to such individual’s or entity’s
commensurate share in the farming op-
eration.

Substantial beneficial interest. A sub-
stantial beneficial interest in an entity
is an interest of 10 percent or more. In
determining whether such an interest
equals at least 10 percent, all interests
in the entity that are owned by an in-
dividual or entity directly or indirectly
through such means as ownership of a
corporation that owns the entity shall
be taken into consideration. In order to
ensure that the provisions of this part
are not circumvented by an individual
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or entity, the Deputy Administrator
may determine that an ownership in-
terest requirement of less than 10 per-
cent shall be applied to such individual
or entity.

Total value of the farming operation.
The total value of the farming oper-
ation is the total of the costs, exclud-
ing the value of active personal labor
and active personal management con-
tributed by a person who is a member
of the farming operation, needed to
carry out the farming operation for the
year for which the determination is
made.

§ 1400.4 Indian tribal ventures.

An individual American Indian who
receives payments through other than
an Indian tribal venture is required to
certify that they will not accrue total
payments, including payments made to
the Indian tribal venture and to the in-
dividual American Indian, in excess of
the applicable payment limitation for
programs specified in § 1400.1.

§ 1400.5 Scheme or device.

(a) All or any part of the payment
otherwise due a person on all farms in
which the person has an interest may
be withheld or be required to be re-
funded if the person adopts or partici-
pates in adopting a scheme or device
designed to evade this part or that has
the effect of evading this part. Such
acts shall include, but are not limited
to:

(1) Concealing information that af-
fects the application of this part;

(2) Submitting false or erroneous in-
formation; or

(3) Creating fictitious entities for the
purpose of concealing the interest of a
person in a farming operation.

(b) If the Deputy Administrator de-
termines that a person has adopted a
scheme or device to evade, or that has
the purpose of evading, the provisions
of sections 1001, 1001A, or 1001C of the
1985 Act such person shall be ineligible
to receive payments under the pro-
grams specified in § 1400.1 with respect
to the year for which such scheme or
device was adopted and the succeeding
year.

§ 1400.6 Commensurate contributions.
In order to be considered eligible to

receive payments under the programs
specified in § 1400.1 an individual or en-
tity specified in §§ 1400.202 through
1400.210 must have:

(a) A share of the profits or losses
from the farming operation that is
commensurate with the individual’s or
entity’s contribution to the operation;
and

(b) Contributions to the farming op-
eration that are at risk.

§ 1400.7 Joint and several liability.
If two or more individuals or entities

are considered to be one person and the
total payment received is in excess of
the applicable payment limitation pro-
vision, such individuals or entities
shall be jointly and severally liable for
any liability that arises therefrom. The
provisions of this section shall be ap-
plicable in addition to any liability
that arises under a criminal or civil
statute.

§ 1400.8 Equitable adjustments.
Actions taken by an individual or an

entity in good faith on action or advice
of an authorized representative of the
Deputy Administrator may be accepted
as meeting the requirements of this
part to the extent the Deputy Adminis-
trator deems necessary to provide fair
and equitable treatment to such indi-
vidual or entity.

§ 1400.9 Appeals.
(a) Any person may obtain reconsid-

eration and review of determinations
made under this part in accordance
with the appeal regulations set forth at
part 780 of this title. With respect to
such appeals, the applicable reviewing
authority shall:

(1) Schedule a hearing with respect to
the appeal within 45 days following re-
ceipt of the written appeal; and

(2) Issue a determination within 60
days following the hearing.

(b) The time limitations provided in
paragraph (a) shall not apply if:

(1) The appellant, or the appellant’s
representative, requests a postpone-
ment of the scheduled hearing;

(2) The appellant, or the appellant’s
representative, requests additional
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time following the hearing to present
additional information or a written
closing statement;

(3) The appellant has not timely pre-
sented information to the reviewing
authority; or

(4) An investigation by the Office of
Inspector General is ongoing or a court
proceeding is involved that affects the
amount of payments a person may re-
ceive.

(c) If the deadlines provided in para-
graphs (a) and (b) of this section are
not met, the relief sought by the pro-
ducer’s appeal will be granted for the
applicable crop year unless the Deputy
Administrator determines that the pro-
ducer did not follow the farm operating
plan initially presented to the county
committee for the year that is the sub-
ject of the appeal.

(d) An appellant may waive the pro-
visions of paragraphs (a) and (b) of this
section.

§ 1400.10 Paperwork Reduction Act as-
signed number.

The information collection require-
ments contained in this part have been
approved by the Office of Management
and Budget (OMB) under the provisions
of 44 U.S.C. Chapter 35 and have been
assigned OMB control number 0560–
0096.

Subpart B—Person Determinations
§ 1400.100 Timing for determining sta-

tus of persons.
(a) Except as otherwise set forth in

this part, for the 1996 program or fiscal
year, the status of an individual or en-
tity on July 12, 1996, shall be the basis
on which determinations are made in
accordance with this part. Except as
otherwise set forth in this part, for 1997
and subsequent years, the status of an
individual or entity on April 1 of the
applicable program or fiscal year, shall
be the basis on which determinations
are made in accordance with this part.

(b) Actions taken by an individual or
entity after the applicable status date
set forth in paragraph (a) of this sec-
tion, but on or before the final harvest
date of the last contract commodity in
the area, as determined by the Deputy
Administrator, shall not be used to de-
termine whether there has been an in-

crease in the number of persons for the
applicable program or fiscal year. Ac-
tions taken by a person after the status
date set forth in paragraph (a) of this
section, but on or before the harvest of
the last contract commodity in the
area, shall be used to determine wheth-
er there has been a decrease in the
number of persons for the applicable
program or fiscal year.

§ 1400.101 Limited partnerships, lim-
ited liability partnerships, limited
liability companies, corporations
and other similar entities.

(a) A limited partnership, limited li-
ability partnership, limited liability
company, corporation, or other similar
entity shall be considered to be a per-
son separate from an individual part-
ner, stockholder, or member except
that a limited partnership, limited li-
ability partnership, limited liability
corporation, corporation, or other
similar entity in which more than 50
percent of the interest in such limited
partnership, limited liability partner-
ship, limited liability corporation, cor-
poration, or other similar entity is
owned by an individual (including the
interest owned by the individual’s
spouse, minor children, and trusts for
the benefit of such minor children) or
by an entity shall not be considered as
a separate person from such individual
or entity.

(b) If the same two or more individ-
uals or entities own more than 50 per-
cent of the interest in each of two or
more limited partnerships, corpora-
tions, or other similar entities engaged
in farming, all such limited partner-
ships, limited liability partnership,
limited liability company, corpora-
tions, or other similar entities shall be
considered to be one person.

(c) The percentage share of the inter-
est in a limited partnership, limited li-
ability partnership, limited liability
company, corporation, or other similar
entity that is owned by an individual
or other entity shall be determined as
of the status date set forth in para-
graph (a) of this section. If a partner,
stockholder, or member acquires an in-
terest in the limited partnership, cor-
poration, or other similar entity after
such date, and on or before the harvest
of the last contract commodity in the
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area as determined by the Deputy Ad-
ministrator, the amount of any such
interest shall be included in deter-
mining the total ownership interest of
such partner, stockholder, or member.

(d) Where there is only one class of
stock or other similar unit of owner-
ship, an individual’s or entity’s per-
centage share of the limited partner-
ship, limited liability partnership, lim-
ited liability company, corporation, or
other similar entity shall be based
upon the outstanding shares of stock
or other similar unit of ownership held
by the individual or entity and com-
pared to the total outstanding shares
of stock or other similar unit of owner-
ship. If the limited partnership, limited
liability partnership, limited liability
company, corporation, or other similar
entity has more than one class of stock
or other unit of ownership, the percent-
age share of the limited partnership,
limited liability partnership, limited
liability company, corporation, or
other similar entity owned by an indi-
vidual or entity shall be determined by
the Deputy Administrator on the basis
of market quotations. If market
quotations are lacking or are too
scarce to be recognized, such percent-
age share shall be determined by the
Deputy Administrator on the basis of
all relevant factors affecting the fair
market value of such stock or other
unit of ownership, including the var-
ious rights and privileges that are at-
tributed to each such class.

§ 1400.102 Joint operations.
Members of joint operations may be

separately treated as a person in ac-
cordance with the requirements of this
part. However, members of a joint op-
eration may request to be jointly
treated as one person for the purposes
of this part.

§ 1400.103 Trusts.
(a) A trust shall be considered to be

a person separate from the individual
income beneficiaries of the trust ex-
cept that a trust that has a sole income
beneficiary shall not be considered to
be a separate person from such income
beneficiary.

(b) Where two or more irrevocable
trusts have common income bene-
ficiaries (including a spouse and minor

children) with more than a 50 percent
interest, all such trusts shall be consid-
ered to be one person.

(c) A revocable trust and the grantor
of such revocable trust shall be consid-
ered to be one person.

§ 1400.104 Estates.

If the deceased individual had lived
and would have been considered to be
one person with respect to an heir, the
estate shall also be considered to be
one person with such heir.

§ 1400.105 Husband and wife.

(a) With respect to any married cou-
ple, the husband and wife shall be con-
sidered to be one person except that a
husband and wife, who:

(1) Prior to their marriage were sepa-
rately engaged in unrelated farming
operations, will be determined to be
separate persons with respect to such
farming operations so long as such op-
erations remain separate and distinct
from any farming operation conducted
by the other spouse; or

(2) Except as provided in paragraph
(b), do not hold, directly or indirectly,
a substantial beneficial interest in
more than one entity (including them-
selves) engaged in farm operations that
also receive payments as a separate
person from either spouse, the spouses
may be considered as separate persons
if each spouse otherwise meets the re-
quirements under this part to be con-
sidered a separate person and is other-
wise eligible to receive payment.

(b) With respect to any interest in an
estate, for 2 program years after the
program year in which the individual
died, a husband and wife shall not be
considered as having an interest in an
entity to the extent resulting from
such interest in an estate for purposes
of determining persons.

§ 1400.106 Minor children.

(a) Except as provided in paragraph
(b) of this section, a minor, including a
minor who is the beneficiary of a trust
or who is an heir of an estate, and the
parent or any court-appointed person
such as a guardian or conservator who
is responsible for the minor shall be
considered to be one person.
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(b) A minor may be considered to be
a separate person from the minor’s par-
ent or any court appointed person such
as a guardian or conservator who is re-
sponsible for the minor, if the minor is
a producer on a farm and the minor’s
parent or any court appointed person
such as guardian or conservator who is
responsible for the minor does not have
any interest in the farm on which the
minor is a producer or in any produc-
tion from such farm. In addition the
minor must:

(1) Have established and maintain a
separate household from the minor’s
parents or any court-appointed person
such as a guardian or conservator who
is responsible for the minor and such
minor personally carries out the farm-
ing activities with respect to the mi-
nor’s farming operation for which there
is a separate accounting; or

(2) Not live in the same household as
such minor’s parent and:

(i) Be represented by a court-ap-
pointed guardian or conservator who is
responsible for the minor; and

(ii) Have ownership of the farm vest-
ed in the minor.

(c) A person shall be considered to be
a minor until the age 18 is reached.
Court proceedings conferring majority
on a person under 18 years of age will
not change such person’s status as a
minor.

§ 1400.107 States, political subdivi-
sions, and agencies thereof.

A State, political subdivision and
agencies thereof shall be considered to
be one person.

§ 1400.108 Charitable organizations.
A charitable organization, including

a club, society, fraternal or religious
organization, shall be considered to be
a separate person to the extent that
such an entity is engaged in the pro-
duction of crops as a separate person,
except where the land or the proceeds
from the farming operation may trans-
fer to an entity that exercises control
or authority over such organization.

§ 1400.109 Changes in farming oper-
ations.

Any change in a farming operation
that would increase the number of per-
sons to which the provisions of this

part apply must be bona fide and sub-
stantive. If bona fide, the following
shall be considered to be substantive
changes in the farming operation:

(a) The addition of a family member
to a farming operation in accordance
with § 1400.208, except that such an ad-
dition will not affect the status of any
other individual or entity that is added
to the farming operation;

(b) With respect to a landowner only,
a change from a cash rent to a share
rent;

(c) An increase through the acquisi-
tion of cropland not previously in-
volved in the farming operation of ap-
proximately 20 percent or more in the
total cropland involved in the farming
operation, if such cropland has plant-
ing history of an amount at least nor-
mal for the area;

(d) A change in ownership by sale or
gift of a significant amount of equip-
ment from an individual or entity who
previously has been engaged in a farm-
ing operation to an individual or entity
who has not been involved in such op-
eration. The sale or gift of equipment
will be considered to be bona fide and
substantive only if the transferred
amount of such equipment is commen-
surate with the new individual’s or en-
tity’s share of the farming operation;

(e) A change in ownership by sale or
gift of a significant amount of land
from an individual or entity who pre-
viously has been engaged in a farming
operation to an individual or entity
who has not been involved in such op-
eration. The sale or gift of land will be
considered to be substantive only if the
transferred amount of such land is
commensurate with the new individ-
ual’s or entity’s share of the farming
operation.

Subpart C—Actively Engaged in
Farming Determinations

§ 1400.201 General provisions for de-
termining whether an individual or
entity is actively engaged in farm-
ing.

(a) To be considered a person who is
eligible to receive payments with re-
spect to a particular farming oper-
ation, a person must be an individual
or entity actively engaged in farming
with respect to such operation.
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(b) Actively engaged in farming
means, except as otherwise provided in
this part, that the individual or entity,
independently makes a significant con-
tribution to a farming operation, of:

(1) Capital, equipment, or land, or a
combination of capital, equipment, or
land; and

(2) Active personal labor or active
personal management, or a combina-
tion of active personal labor and active
personal management.

(c) In determining if the individual or
entity is actively contributing a sig-
nificant amount of active personal
labor or active personal management
the following factors shall be taken
into consideration:

(1) The types of crops and livestock
produced by the farming operation;

(2) The normal and customary farm-
ing practices of the area; and

(3) The total amount of labor and
management necessary for such a
farming operation in the area.

(d) In order to be considered to be ac-
tively engaged in farming an individual
or entity specified in §§ 1400.202 through
1400.210 must have:

(1) A share of the profits or losses
from the farming operation commensu-
rate with the individual’s or entity’s
contribution to the operation; and

(2) Contributions to the farming op-
eration that are at risk.

§ 1400.202 Individuals.
An individual shall be considered to

be actively engaged in farming with re-
spect to a farming operation if the in-
dividual makes a significant contribu-
tion of:

(a) Capital, equipment, or land, or a
combination of capital, equipment, or
land; and

(b) Active personal labor or active
personal management, or a combina-
tion of active personal labor and active
personal management.

§ 1400.203 Joint operations.
(a) A member of a joint operation

shall be considered to be actively en-
gaged in farming with respect to a
farming operation if the member
makes a significant contribution of:

(1) Capital, equipment, or land or a
combination of capital, equipment, or
land; and

(2) Active personal labor or active
personal management or a combina-
tion of active personal labor and active
personal management.

(b) If a joint operation separately
makes a significant contribution of
capital, equipment, or land, or a com-
bination of capital, equipment, or land,
and the joint operation meets the pro-
visions of § 1400.201(d), the members of
the joint operation who make a signifi-
cant contribution of active personal
management, or a combination of ac-
tive personal labor and active personal
management to the farming operation
shall be considered to be actively en-
gaged in farming with respect to such
farming operation.

§ 1400.204 Limited partnerships, lim-
ited liability partnerships, limited
liability companies, corporations
and other similar entities.

A limited partnership, limited liabil-
ity partnership, limited liability com-
pany, corporation, or other similar en-
tity shall be considered to be actively
engaged in farming with respect to a
farming operation if:

(a) The entity separately makes a
significant contribution to the farming
operation of capital, equipment, or
land, or a combination of capital,
equipment, or land; and

(b) The partners, stockholders, or
members collectively make a signifi-
cant contribution, whether com-
pensated or not compensated, of active
personal labor, active personal man-
agement, or a combination of active
personal labor and active personal
management to the farming operation.
The combined beneficial interest of all
the partners, stockholders, or members
providing active personal labor or ac-
tive personal management, or a com-
bination of active personal labor and
active personal management must be
at least 50 percent.

§ 1400.205 Trusts.
A trust shall be considered to be ac-

tively engaged in farming with respect
to a farming operation if:

(a) The entity separately makes a
significant contribution to the farming
operation of capital, equipment, or
land, or a combination of capital,
equipment, or land;
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(b) The income beneficiaries collec-
tively make a significant contribution
of active personal labor or active per-
sonal management, or a combination of
active personal labor and active per-
sonal management to the farming oper-
ation. The combined interest of all the
income beneficiaries providing active
personal labor or active personal man-
agement, or a combination of active
personal labor and active personal
management must be at least 50 per-
cent;

(c) The trust has provided a tax iden-
tification number of the trust unless
the trust is a revocable trust and the
grantor is the sole income beneficiary;
and

(d) The trust has provided a copy of
the trust agreement to the county
committee unless the trust is a rev-
ocable trust.

§ 1400.206 Estates.
(a) For 2 program years after the pro-

gram year in which an individual dies
the individual’s estate shall be consid-
ered to be actively engaged in farming
if:

(1) The estate makes a significant
contribution of either:

(i) Capital, equipment, or land; or
(ii) A combination of capital, equip-

ment, or land; and
(2) The personal representative or

heirs of the estate collectively make a
significant contribution of either:

(i) Active personal labor or active
personal management; or

(ii) A combination of active personal
labor and active personal management.

(b) After the period set forth in para-
graph (a) of this section, the deceased
individual’s estate shall not be consid-
ered to be actively engaged in farming
unless, on a case by case basis, the
Deputy Administrator determines that
the estate has not been settled pri-
marily for the purpose of obtaining
program payments.

§ 1400.207 Landowners.
A person who is a landowner, includ-

ing landowners with an undivided in-
terest in land, making a significant
contribution of owned land to the
farming operation, shall be considered
to be actively engaged in farming with
respect to such owned land, if the land-

owner receives rent or income for such
use of the land based on the land’s pro-
duction or the operation’s operating re-
sults. A landowner also includes a
member of a joint operation if the joint
operation holds title to land in the
name of the joint operation and if the
joint operation or its members submit
adequate documentation to determine
that, upon dissolution of the joint op-
eration, the title to the land owned by
the joint operation will revert to such
member of such joint operation.

§ 1400.208 Family members.
With respect to a farming operation

conducted by persons, a majority of
whom are individuals who are family
members, an adult family member who
makes a significant contribution of ac-
tive personal management, active per-
sonal labor, or a combination of active
personal labor and active personal
management shall be considered to be
actively engaged in farming.

§ 1400.209 Sharecroppers.
A sharecropper who makes a signifi-

cant contribution of active personal
labor to the farming operation shall be
considered to be actively engaged in
farming.

§ 1400.210 Deceased and incapacitated
individuals.

The determining authority shall take
into consideration the circumstances
involving individuals who have died or
become incapacitated during the pro-
gram year or fiscal year, as applicable.
If the individual dies or is incapaci-
tated before a determination is made
that the individual is ‘‘actively en-
gaged in farming,’’ the representative
of the deceased individual’s estate or
the incapacitated individual, or other
person if necessary, must provide the
determining authority information to
verify that such individual did make a
conscious effort to and would have
been determined to be actively engaged
in farming if not for the individual’s
death or incapacitation. If the indi-
vidual dies or is incapacitated after
being determined to be ‘‘actively en-
gaged in farming,’’ the determining au-
thority shall allow such determination
to be in effect for that program year or
fiscal year, as applicable. However, the
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following year such individual or the
individual’s estate must meet all nec-
essary requirements in order to be de-
termined to be ‘‘actively engaged in
farming’’ for that year.

§ 1400.211 Persons not considered to
be actively engaged in farming.

An individual or entity who does not
satisfy all of the provisions of
§§ 1400.202 through 1400.210 and a land-
owner who rents land to a farming op-
eration for cash or a crop share guaran-
teed as to the amount of the com-
modity shall not be considered to be
actively engaged in farming.

§ 1400.212 Hybrid seed producers.
The existence of a hybrid seed con-

tract for a producer shall not be taken
into account when making an actively
engaged in farming determination with
respect to such producer. However,
such producer must satisfy all other
applicable provisions of this part.

Subpart D—Permitted Entities
§ 1400.301 Limitation on the number of

entities through which an indi-
vidual or entity may receive a pay-
ment and required notification.

(a) An individual may receive a pay-
ment under a program specified in
§ 1400.1(a) either directly or indirectly
from no more than three permitted en-
tities. An individual who receives such
a payment shall notify the county
committee in the county in which such
individual maintains a farming oper-
ation whether or not the farming oper-
ation is to be considered a permitted
entity. An individual may only receive
such payments as a result of a farming
operation conducted by:

(1) The individual and by no more
than two entities in which the indi-
vidual holds a substantial beneficial in-
terest; or

(2) No more than three entities in
which the individual holds a substan-
tial beneficial interest.

(b) Except for entities specified in
paragraph (c) of this section, each enti-
ty entering into a contract or agree-
ment under a program specified in
§ 1400.1(a) shall, by the date the con-
tract or agreement is submitted to the
county committee, notify in writing:

(1) Each individual or other entity
that acquires or holds an interest in
such entity of the requirements and
limitations provided in this part; and

(2) The county committee of the
name and social security number of
each individual and the name and tax-
payer identification number of each en-
tity that holds or acquires a substan-
tial beneficial interest in such entity.

(c) Entities shall not be subject to
the provisions of paragraph (b) of this
section if, as determined by the Deputy
Administrator:

(1) Because of the number of mem-
bers of such entity no member is likely
to have a substantial beneficial inter-
est in such entity; and

(2) Such provisions would cause
undue financial hardship on such enti-
ty.

(d)(1) An individual or entity that
holds a substantial beneficial interest
in more than the number of permitted
entities specified in paragraph (a) of
this section for which a contract or
agreement has been submitted to the
county committee shall notify the
county committee in writing, in each
county in which they conduct a farm-
ing operation, of those entities that
shall be considered as permitted enti-
ties by a date as determined by the
Deputy Administrator following the
date the contract or agreement was
submitted to the county committee.

(2) The remaining entities in which
the individual or entity holds a sub-
stantial beneficial interest shall be no-
tified that such entity is subject to re-
ductions in the payments earned by the
remaining entity. Such a reduction
shall be made in an amount that bears
the same relationship to the full pay-
ment that the individual’s interest in
the entity bears to all interests in the
entity. The remaining entity’s mem-
bers shall have the opportunity to ad-
just among themselves their propor-
tionate shares of the program benefits
in the designated entity or entities be-
fore such reductions are made.

(e) If an individual or entity fails to
make such a notification as specified
in paragraph (d) of this section, all en-
tities in which the individual or entity
holds a substantial beneficial interest
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shall be subject to a reduction in pay-
ments in the manner specified in para-
graph (d)(2).

Subpart E—Cash Rent Tenants
§ 1400.401 Eligibility.

(a) Any tenant that is actively en-
gaged in farming in accordance with
the provisions of subpart C and con-
ducts a farming operation in which the
tenant rents the land for cash, for a
crop share guaranteed as to the
amount of the commodity, or by any
arrangement in which the tenant does
not compensate the landlord by cash or
a crop share, and receives benefits,
with respect to such land under a pro-
gram specified in § 1400.1(a) shall be in-
eligible to receive any payment with
respect to such cash-rented land unless
the tenant makes a significant con-
tribution to the farming operation of:

(1) Active personal labor; or
(2) Active personal management and

equipment. If such equipment is leased
by the tenant from:

(i) The landlord, the lease must re-
flect the fair market value of the
equipment leased; and

(ii) The same individual or entity
that is providing hired labor to the
farming operation, the contracts for
the lease of the equipment and for the
hired labor must be two separate con-
tracts that reflect the fair market
value of the leased equipment and the
hired labor and the tenant must exer-
cise complete control over the use of a
significant amount of the equipment
during the current crop year.

(b) [Reserved]

Subpart F— Foreign Persons
§ 1400.501 Eligibility.

(a) Any person who is not a citizen of
the United States or a lawful alien
shall be ineligible to receive payments,
loans and benefits, with respect to any
commodity produced, or land set aside
from production, on a farm that is
owned or operated by such person un-
less such person is an individual who is
providing land, capital, and a substan-
tial amount of active personal labor on
such farm.

(b)(1) A corporation or other entity
shall be ineligible to receive payments,

loan, and benefits if more than 10 per-
cent of the beneficial ownership of the
entity is held by persons who are not
citizens of the United States or lawful
aliens unless each foreign individual
who is a stockholder or other type of
member provides a substantial amount
of active personal labor in the produc-
tion of crops on a farm owned or oper-
ated by such an entity. However, upon
the written request of the entity, the
Deputy Administrator may make pay-
ments in an amount determined by the
Deputy Administrator to be represent-
ative of the percentage interest of the
entity that is owned by citizens of the
United States and lawful aliens or for-
eign stockholders or other type of
member who provide a significant con-
tribution of active personal labor in
the production of crops on a farm
owned or operated by such entity.

(2) In determining whether more than
10 percent of the beneficial ownership
of an entity is held by persons who are
not citizens of the United States or by
lawful aliens, the beneficial ownership
interest shall be the higher of the
amount of such interest on:

(i) The date the applicable program
contract or agreement is executed by
the entity; or

(ii) Any other date prior to the final
harvest date that is determined and an-
nounced by the Deputy Administrator
to be normal in the area for the appli-
cable program crop.

(3) A corporation or other entity
shall inform the county committee of
any increase in such ownership that oc-
curs after the applicable program con-
tract or agreement is executed.

(4) In the event of an increase in such
ownership after a payment, loan, or
benefit has been made, the entity shall
refund such payment, loan, or benefit.

(5) Where there is only one class of
stock or other similar unit of owner-
ship, an individual’s or entity’s per-
centage share of the limited partner-
ship, corporation or other similar enti-
ty shall be based upon the outstanding
shares of stock or other similar unit of
ownership held by the individual or en-
tity and compared to the total out-
standing shares of stock or other simi-
lar unit of ownership. If the limited
partnership, corporation or other simi-
lar entity has more than one class of
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stock or other unit of ownership, the
percentage share of the limited part-
nership, corporation or other similar
entity owned by an individual or entity
shall be determined by the Deputy Ad-
ministrator on the basis of market
quotations. If market quotations are
lacking or are too scarce to be recog-
nized, such percentage share shall be
determined by the Deputy Adminis-
trator on the basis of all relevant fac-
tors affecting the fair market value of
such stock or other unit of ownership,
including the various rights and privi-
leges that are attributed to each such
class.

(c) A citizen of the United States,
lawful alien, or entity that is not sub-
ject to this part who is in lawful pos-
session, through a lease or otherwise,
of a farm owned by an individual or en-
tity who is subject to this part may re-
ceive a payment, loan, and benefit
without regard to this part.

§ 1400.502 Notification.
(a) Any entity, whether foreign or do-

mestic, that executes a program con-
tract or agreement under which a pay-
ment, loan, or benefit may be available
must provide written notification to
the county committee in the county
where the entity conducts its farming
operation if:

(1) Any individual, group of individ-
uals, entity, or group of entities holds
more than a 10 percent beneficial inter-
est in such entity; and

(2) Such individual, group of individ-
uals, entity, or group of entities, in ac-
cordance with § 1400.501, are ineligible
to receive a payment, loan and benefit.

(b) Such written notification must, if
known, include the name and social se-
curity number or taxpayer identifica-
tion number of such individual or enti-
ty and of all individuals and entities
that hold a beneficial interest.

(c) The failure of the entity to pro-
vide this information will result in the
ineligibility of the entity to receive
any payment, loan, or benefit.

PART 1401—COMMODITY CERTIFI-
CATES, IN KIND PAYMENTS, AND
OTHER FORMS OF PAYMENT

Sec.
1401.1 Applicability.

1401.2 Payments in lieu of cash payments.
1401.3 Payments to persons with out-

standing CCC loans.
1401.4 Commodity certificates.
1401.5 In kind payments.
1401.6 Assignments.
1401.7 Miscellaneous provisions.
1401.8 Subsequent holders.

AUTHORITY: 15 U.S.C. 714b and 714c; 7 U.S.C.
1445d.

SOURCE: 51 FR 36921, Oct. 16, 1986, unless
otherwise noted. Redesignated at 53 FR 20290,
June 3, 1988, and at 61 FR 37575, July 18, 1996.

§ 1401.1 Applicability.

This part shall be applicable to pay-
ments and loans made in accordance
with the programs administered by the
Commodity Credit Corporation (CCC)
or the Farm Service Agency (FSA) as
determined and announced by the Sec-
retary of Agriculture or a designee of
the Secretary. The definitions of the
terms applicable to 7 CFR part 713 set
forth at § 713.3 also shall be applicable
to this part, except that the term
‘‘commodity’’ shall mean any agricul-
tural commodity.

§ 1401.2 Payments in lieu of cash pay-
ments.

(a) CCC will, in accordance with ap-
plicable program provisions, make pay-
ments in a form other than in cash to
persons who otherwise are eligible to
receive a cash payment from CCC. Fur-
ther, subject only to statutory prohibi-
tion and notwithstanding any provi-
sions of the contract to participate in a
program administered by CCC or FSA,
CCC may: at its option, make pay-
ments in a form other than in cash.

(b) As determined by CCC, payments
in a form other than in cash may be
made in the following manner:

(1) By delivery of a commodity to a
person at a warehouse or other similar
facility;

(2) By transfer of negotiable ware-
house receipts;

(3) By the issuance of certificates
which CCC shall redeem in accordance
with this part;

(4) By the acquisition and use of com-
modities pledged as collateral for CCC
price support loans;

(5) By the use of commodities owned
by CCC; and
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(6) By such other methods as CCC de-
termines appropriate, including meth-
ods to enable the producer to receive
payments in order to assure that the
producer receives the same total return
as if the payments had been made in
cash.

(c) The value of the payments made
in any manner set forth in paragraph
(b) shall be determined by CCC.

(d) Notwithstanding any other provi-
sion of this part, CCC may, with re-
spect to producers who are members of
a cooperative marketing association
which has been determined in accord-
ance with part 1425 of this title to be
eligible to receive price support on be-
half of its producer-members, enter
into agreements with such producers
and such cooperatives to facilitate the
making of payments to such producers.
Such agreements may include a provi-
sion which allows a producer to make
available for the use of the cooperative
the value of the non-cash payment
which would otherwise be made to the
producer.

§ 1401.3 Payments to persons with out-
standing CCC loans.

(a) Persons with outstanding CCC
loans who are eligible to receive pay-
ments from CCC, including a person au-
thorized to receive a payment on behalf
of another person, may be required to
liquidate such loans in accordance with
this section in order to be eligible to
receive a payment authorized by
§ 1470.2.

(b) A person with an outstanding CCC
loan must, unless otherwise agreed
upon by the person and CCC, redeem
and sell to CCC a quantity of the com-
modity pledged as collateral for a CCC
loan, as determined by CCC, in an
amount equal in value to the value of
the payment which would otherwise be
made to such person. If the person has
more than one outstanding CCC loan,
CCC may, by contract or otherwise,
prescribe which loan collateral the per-
son shall be required to redeem in
order to receive payment. The purchase
price shall be equal to the cost of liqui-
dating the loan or the portion of the
loan for which the quantity of the com-
modity sold to CCC is pledged as col-
lateral, except that, in the case of a
special producer storage loan or a

farmer-owned reserve loan, the pur-
chase price will not include the amount
of any unearned advance storage pay-
ments received with respect to the re-
deemed collateral. After redemption
and the subsequent sale to CCC of the
commodity pledged as collateral for
such CCC loan, CCC shall make avail-
able to the person a like quantity of
the commodity.

§ 1401.4 Commodity certificates.
(a) General. CCC may issue com-

modity certificates as a form of pay-
ment. Commodity certificates will bear
a dollar denomination. Such certificate
may be transferred, exchanged for the
inventory of CCC (including the receipt
in accordance with paragraph (e) of
this section of loan collateral by a per-
son to whom a loan secured by such
collateral is made): or exchanged for
cash, as provided for in this section.
Commodity certificates shall be sub-
ject to the provisions of this part, and
to any terms, conditions and restric-
tions provided on the certificate, which
are incorporated by reference herein.

(b) Liens, encumbrances, and State law.
(1) The provisions of this section or the
commodity certificates shall take prec-
edence over any state statutory or reg-
ulatory provisions which are incon-
sistent with the provisions of this sec-
tion or with the provisions of the com-
modity certificates.

(2) Commodity certificates shall not
be subject to any lien, encumbrance, or
other claim or security interest, except
that of an agency of the United States
Government arising specifically under
Federal statute.

(3) The provisions of this paragraph
(b) shall apply without regard to the
identity of the holder of the certifi-
cate.

(c) Transferability. Any person may
transfer a commodity certificate to
any other person. However, any such
transfer must be in the full amount of
the certificate, and can be effected
only by restrictive endorsement on the
back of the certificate, showing the
name of the transferee and the date of
the transfer, and signed by the trans-
feror. CCC will not honor any certifi-
cate bearing any endorsement to
‘‘bearer’’ or any other nonrestrictive
endorsement, or otherwise transferred
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in a manner contrary to the regula-
tions contained in this section. The
person who submits a commodity cer-
tificate to CCC shall endorse the cer-
tificate to CCC.

(d) Exchange of commodity certificate
for CCC-owned commodities—(1) General.
Except as otherwise provided in this
paragraph and in paragraphs (f) and (g)
of this section, any holder of a com-
modity certificate may exchange such
certificate, by itself or together with
other commodity certificates, for such
commodities as are made available by
CCC by endorsing and submitting the
certificate to CCC. If a person submits
commodity certificates for exchange in
order that the person would be eligible
to receive a quantity of a commodity
which includes less than an entire unit
in which the commodity is stored (e.g.,
less than an entire bale of cotton or an
entire barrel of honey): (i) Such person
may forfeit the partial unit of the com-
modity to CCC, or (ii) CCC may issue a
check to such person for the partial
unit of the commodity or permit such
person to purchase the remainder of
such unit at a price determined by
CCC. A person may obtain information
regarding commodities available for
exchange and the procedure for ex-
change from Kansas City Commodity
Office, FSA–USDA, Kansas City, MO
64141–0205.

(2) Minimum quantities. A holder of an
amount of commodity certificates suf-
ficient to acquire a carload lot, or
other quantity as may be determined
by CCC, may present such amount for
exchange at any time on or before the
expiration date of such certificates. A
holder who is permitted to exchange
the certificate for CCC-owned commod-
ities but who does not possess com-
modity certificates in the amount
specified in the preceding sentence
may, not to exceed once during a cal-
endar month, submit such certificates
to CCC. CCC will, at CCC’s option, pay
such holder by check in the amount of
the certificate or transfer to such hold-
er title to commodities owned by CCC.

(3) CCC-owned commodities stored by a
person who submits commodity certificates
to CCC. CCC may require or permit
holders of commodity certificates to
exchange such certificates for commod-
ities owned by CCC which are stored by

such holder, without making such com-
modities or kinds of commodities
available to other holders of com-
modity certificates.

(4) Valuation. Except as otherwise
may be announced by CCC, CCC will de-
termine the value of CCC-owned com-
modities made available to holders of
commodity certificates.

(5) Transfer of title. Title to commod-
ities owned by CCC which are trans-
ferred to a person who submits com-
modity certificates to CCC shall be
transferred in store, except as may be
determined and announced by CCC. The
person who submits certificates to CCC
shall be responsible for all costs in-
curred in transferring title to the com-
modity, except as specifically provided
by CCC. The transfer of title to such
commodities shall occur without re-
gard to any State law or any claim of
lien against the commodity or proceeds
thereof which may be asserted by any
creditor except agencies of the U.S.
Government whose lien arises specifi-
cally under Federal statute.

(6) Expiration date. CCC may, at its
option, discount or refuse to accept
any commodity certificate presented
for exchange after the expiration date
stated on the certificate.

(e) Use of commodity certificates to re-
ceive loan collateral—(1) General. Except
as otherwise provided in this paragraph
and in paragraphs (f) and (g) of this
section, any holder of a commodity
certificate may use such certificate to
receive commodities pledged as collat-
eral for CCC loans made to such person,
at any time on or before the expiration
date stated on the certificate. A holder
of a commodity certificate who wishes
to receive a quantity of a commodity
pledged by such person as collateral for
a CCC loan in exchange for a certifi-
cate shall redeem and sell to CCC a
quantity of the commodity equal in
value to the dollar denomination of the
certificate, as determined by CCC. The
purchase price shall be equal to the
cost of liquidating the loan or the por-
tion of the loan for which the quantity
of the commodity sold to CCC is
pledged as collateral, except that, in
the case of a special producer storage
loan or a farmer-owned reserve loan,
the purchase price will not include the
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amount of any unearned advanced stor-
age payments received with respect to
the redeemed loan collateral. Upon
submission of the certificate, which is
endorsed to CCC, to the county FSA of-
fice which issued the loan, the holder
of a commodity certificate will receive
the quantity of the commodity which
has been sold to CCC. Except as other-
wise determined by CCC, if the holder
of such certificate does not have com-
modities pledged as collateral for CCC
loans equal in value to the dollar de-
nomination of the certificate, as deter-
mined by CCC, CCC will, at CCC’s op-
tion and after the producer has sub-
mitted the certificate, pay the dif-
ference to the person by check or in
the form of a new commodity certifi-
cate.

(2) Ineligible commodities. No person
may use a commodity certificate to re-
ceive a quantity of tobacco, peanuts, or
extra long staple cotton pledged as col-
lateral for a CCC loan. No person may,
before August 1, 1986, use a commodity
certificate to receive a quantity of up-
land cotton pledged as collateral for a
CCC loan.

(f) Cash redemption start date. (1) The
person to whom a generic certificate is
issued which has a date entered in
block D may submit such certificate,
endorsed to CCC, at the issuing county
FSA office for payment by check in the
amount of the certificate on or after
the date entered in block D through
the expiration date of the certificate.
Such person may not exchange the cer-
tificate for commodities owned by CCC,
except as otherwise agreed upon be-
tween such person and CCC.

(2) The person to whom a generic cer-
tificate is issued which has an entry of
‘‘S/H’’ in block D may exchange such
certificate for commodities owned by
CCC.

(3) The person to whom a commodity
specific certificate is issued which has
a date entered in block D may submit
such certificate, endorsed to CCC, to
the Kansas City Commodity Office for
the specific commodity entered in
block C beginning on the date entered
in block D through the expiration date
of the certificate. Such certificate may
not be exchanged for cash, except as
otherwise agreed on by CCC.

(4) All other certificates may be
transferred and exchanged as deter-
mined and announced by CCC.

(g) ‘‘Generic’’ and commodity-specific
commodity certificates—(1) General. If a
commodity certificate indicates that it
is a ‘‘generic’’ certificate, such certifi-
cate may, subject to the provisions of
paragraphs (a) through (f) of this sec-
tion, be exchanged for any commodity
made available by CCC or, as appro-
priate, used to receive a quantity of
any commodity which serves as collat-
eral for a CCC loan. If a certificate is
not a ‘‘generic certificate’’, such cer-
tificate may be exchanged for the com-
modity specified on the certificate, ex-
cept as may be determined and an-
nounced by CCC.

(2) Cotton program payments. Certifi-
cates issued as payments under the 1991
through 1995 upland cotton program,
including payments issued in accord-
ance with section 103B(a)(5)(B) of the
Agricultural Act of 1949, may be ex-
changed for CCC-owned upland cotton
only during such times as determined
and announced by CCC.

(3) Commodities not available in CCC
inventory. Notwithstanding any other
provision of this section, if a person
submits a commodity specific certifi-
cate to CCC in exchange for a quantity
of such commodity and CCC determines
it is not possible to make such com-
modity available, CCC may: (i) Require
such person to exchange the com-
modity specific certificate for a generic
certificate; or (ii) refuse to accept sub-
mission of such certificate until CCC is
able to make available a quantity of
the commodity specified on such cer-
tificate.

(h) CCC, at its option, may discount
or refuse to accept any certificate
made, transferred, or submitted in vio-
lation of this section.

(i) Interest. With respect to producers
who receive commodity certificates in
accordance with the wheat, feed grains,
upland cotton and rice price support
and production adjustment programs
authorized by parts 1413 and 1421 of this
title, a producer to whom the certifi-
cate is issued who exchanges such a
certificate with CCC for cash in accord-
ance with subsection (f) of this section
shall receive interest with respect to
such certificate for a 150 day period.

VerDate 11<MAY>2000 02:49 Jan 16, 2002 Jkt 197019 PO 00000 Frm 00321 Fmt 8010 Sfmt 8010 Y:\SGML\197019T.XXX pfrm01 PsN: 197019T



322

7 CFR Ch. XIV (1–1–02 Edition)§ 1401.5

Such interest shall be the rate of inter-
est determined in accordance with part
1405 of this Title which is in effect on
the date the certificate is issued.

[51 FR 36921, Oct. 16, 1986, as amended at 51
FR 43580, Dec. 3, 1986; 52 FR 45607, Dec. 1,
1987; 56 FR 361, Jan. 4, 1991]

§ 1401.5 In kind payments.
(a) Subject to the provisions of

§§ 1470.2 and 1470.3, CCC may make pay-
ments in the form of commodities.
Quantities of commodities made avail-
able as payment shall be based upon
the value of the commodity, as deter-
mined by CCC. Such quantity may be
adjusted by CCC to reflect the location,
quality, and other similar factors
which CCC determines to affect the
value of the commodity.

(b) The transfer of title to commod-
ities made available in accordance with
paragraph (a) of this section shall be in
store, except as determined by CCC,
and shall be made without regard to
any State law or any claim of lien
against the commodity, or proceeds
thereof, which may be asserted by any
creditor except agencies of the U.S.
Government whose lien arises specifi-
cally under Federal statute. The recipi-
ent of such commodities shall be re-
sponsible for all costs incurred in
transferring title to the commodity,
except as specifically provided by CCC.

§ 1401.6 Assignments.
Notwithstanding any other provision

of this chapter, a payment made under
this part may not be the subject of an
assignment, except as determined and
announced by CCC.

§ 1401.7 Miscellaneous provisions.
Except as determined by CCC, the

following provisions of this title shall
apply to this part:

(a) Part 13, Setoffs and Withholding.
(b) Part 707, Payments Due Persons

Who Have Died, Disappeared, or Been
Declared Incompetent.

(c) Part 718, Determination of Acre-
age and Compliance.

(d) Part 780, Appeal Regulations.
(e) Part 790, Incomplete Performance

Based Upon Actions or Advice of an
Authorized Representative of the Sec-
retary.

(f) Part 791, Authority to Make Pay-
ments When There has been a Failure
to Comply Fully with the Program.

(g) Part 795, Payment Limitation.
(h) Part 796, Denial of Program Eligi-

bility for Controlled Substance Viola-
tions.

(i) Part 1403, Interest on Delinquent
Debts.

(j) All other parts of the Code of Fed-
eral Regulations which are made appli-
cable to this part.

§ 1401.8 Subsequent holders.

(a) General. A person who acquires a
commodity certificate from another
person shall be considered to be a ‘‘sub-
sequent holder’’ of the certificate. Sub-
sequent holders of certificates who pur-
chased a commodity certificate on or
before January 1, 1990 may, after the
expiration date specified on the certifi-
cate, submit the certificate to CCC for
a payment from CCC determined in ac-
cordance with paragraph (b) of this sec-
tion. All certificates must be sub-
mitted after January 2, 1991 and on or
before May 28, 1991. Certificates sub-
mitted after May 28, 1991 shall not be
accepted for payment. Certificates
shall be considered to be submitted as
of the date of the postmark on the en-
velope containing the certificate. All
certificates submitted for payment
must be submitted with, and in accord-
ance with, Form CCC–8. All certificates
submitted to CCC for payment shall be
retained by CCC.

(b) Payment rates. (1) Certificates
with an expiration date of April 30, 1989
or earlier shall not, in any instance, be
eligible for payment by CCC. Certifi-
cates which are submitted 18 months
after the expiration date specified on
the certificate shall not be accepted for
payment by CCC.

(2) Persons who submit to CCC, in ac-
cordance with this section, certificates
with an expiration date of May 31, 1989
or later shall receive a payment equal
to 50 percent of the certificate’s face
value if such certificate is submitted
within the period which:

(i) Begins 6 months and one day after
the expiration date specified on the
certificate and

(ii) Ends 18 months after such expira-
tion date.
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(3) Persons who submit to CCC in ac-
cordance with this section certificates
with an expiration date of May 31, 1989
or later shall receive a payment equal
to 85 percent of the certificate’s face
value if such certificate is submitted
within the period which:

(i) Begins the day after the expira-
tion date specified on the certificate
and

(ii) Ends 6 months after such expira-
tion date.

(c) Transitional rules. In order to pro-
vide full benefits under this section to
parties whose certificates may decline
in value from the date of enactment of
section 1122 of the Food, Agriculture,
Conservation, and Trade Act of 1990
(November 28, 1990) until the imple-
mentation of the provisions of such
section, persons who, by January 31,
1991, submit to CCC in accordance with
this section certificates with expira-
tion dates of May 31, 1989, June 30, 1989,
May 31, 1990, and June 30, 1990, shall re-
ceive payments for such certificates as
if they had been submitted on Novem-
ber 30, 1990.

(d) Payment limit. (1) No person, as de-
fined in § 719.2(r) of this title, shall re-
ceive a payment in excess of $1,000, ex-
cept that any wholly-owned or wholly
controlled entity, such as a corpora-
tion, shall be considered to be the same
person as the person which owns or
controls such entity. Any person who
adopts or participates in adopting a
scheme or device which is designed to
evade this limitation or which has the
effect of evading this limitation shall
be ineligible to receive a payment
under this section. Such acts include,
but are not limited to:

(i) Concealing information which af-
fects the application of this section;

(ii) Submitting false or erroneous in-
formation;

(iii) Creating fictitious entities for
the purpose of evading the application
of this section.

(2) No payment shall be paid to a per-
son which is in excess of the amount
which the person paid for the certifi-
cate.

(e) Application. In order to receive a
payment under this section, a person
must:

(1) Submit certificates with an expi-
ration date of May 31, 1989, or later

with a completed Form CCC–8 to CCC
postmarked by May 28, 1991;

(2) Submit no earlier than January 2,
1991 all certificates and Forms CCC–8
to CCC by mail at the following ad-
dress: CCC Expired Certificate Ex-
change, Attn: Claims and Collections
Division, P.O. Box 419205, Kansas City,
Missouri, 64141–6205;

(3) Submit evidence to CCC which es-
tablishes to the satisfaction of CCC:

(i) The date the subsequent holder
purchased the certificates;

(ii) The price paid by the subsequent
holder for the certificates; and

(iii) If requested by CCC, the name
and address of the person from whom
the subsequent holder purchased the
certificates.

[56 FR 362, Jan. 4, 1991]

PART 1402—POLICY FOR CERTAIN
COMMODITIES AVAILABLE FOR
SALE

Sec.
1402.1 General.
1402.2 Submission of offers, terms, and con-

ditions.
1402.3 Information.
1402.4 Other sales.

AUTHORITY: 7 U.S.C. 7285; 15 U.S.C. 714b and
714c.

SOURCE: 61 FR 37575, July 18, 1996, unless
otherwise noted.

§ 1402.1 General.

To facilitate trade in private trade
channels, the Commodity Credit Cor-
poration (CCC) will disseminate gen-
eral sales offering information in the
CCC Sales List which is published in
press release form. The CCC Sales List
will be revised and republished as nec-
essary. CCC reserves the right to make
any amendments deleting or adding to
the provisions of the CCC Sales List or
changing prices or methods of sale, in-
cluding but not limited to, changes in
the minimum prices and carrying
charges. These lists are issued for the
purpose of public information and do
not constitute an offer to sell by CCC
or an invitation for offers to purchase
from CCC. The CCC Sales List will set
forth either the prices or the pricing
basis at which commodity holdings of
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CCC are available for sale for unre-
stricted or restricted use, and for ex-
port. Information concerning barter
and credit will also be included. To be
placed on the mailing list for the CCC
Sales List press release, requests
should be made to the Director, Ware-
house and Inventory Division, Stop
0553, 1400 Independence Avenue, SW,
Washington, DC 20250–9860.

§ 1402.2 Submission of offers, terms,
and conditions.

CCC will entertain offers from pro-
spective buyers for the purchase of any
commodities on the CCC Sales List. Of-
fers accepted by CCC will be subject to
terms and conditions prescribed by
CCC. These terms include, among oth-
ers, payment by cash or irrevocable
letter of credit before delivery of the
commodity, removal of the commodity
from CCC storage within a reasonable
period of time, and, in sales for export,
proof of exportation.

§ 1402.3 Information.
The terms and conditions of sale with

respect to any commodity appearing on
the CCC Sales List will be furnished
upon request addressed to the Director,
Warehouse and Inventory Division,
Stop 0553, 1400 Independence Avenue,
SW, Washington, DC 20250–9860.

§ 1402.4 Other sales.
The general policy of CCC of making

sales on a competitive or negotiated
basis will continue to apply to all sales
not covered by this announcement. In-
quiries with respect to such sales may
be addressed to the Director, Ware-
house and Inventory Division, Stop
0553, 1400 Independence Avenue, SW,
Washington, DC 20250–9860.

PART 1403—DEBT SETTLEMENT
POLICIES AND PROCEDURES

Sec.
1403.1 Applicability.
1403.2 Administration.
1403.3 Definitions.
1403.4 Demand for payment of debts.
1403.5 Collection by payment in full.
1403.6 Collection by installment payments.
1403.7 Collection by administrative offset.
1403.8 Withholding.
1403.9 Late payment interest and adminis-

trative charges.

1403.10 Waiver of late payment interest and
administrative charges.

1403.11 Administrative appeal.
1403.12 Additional administrative collection

action.
1403.13 Contact with debtor’s employing

agency.
1403.14 Prior provision of rights with re-

spect to debt.
1403.15 Discharge of debts.
1403.16 Referral of delinquent debts to cred-

it reporting agencies.
1403.17 Referral of debts to Department of

Justice.
1403.18 Referral of delinquent debts to IRS

for tax refund offset.
1403.19 Reporting of discharged debts to

IRS.
1403.20 Referral of debts to private collec-

tion agencies.
1403.21 Collection of 1988 and 1989 advance

deficiency overpayments.

AUTHORITY: 15 U.S.C. 714b and 714c; 7 U.S.C.
1445b–2(b).

SOURCE: 54 FR 52878, Dec. 22, 1989, unless
otherwise noted.

§ 1403.1 Applicability.
Except as may otherwise be provided

by statute, this part sets forth the
manner in which the Commodity Cred-
it Corporation (CCC) will settle and
collect debts by and against CCC.

[54 FR 52878, Dec. 22, 1989, as amended at 56
FR 66955, Dec. 27, 1991]

§ 1403.2 Administration.
The regulations in this part will be

administered under the general super-
vision and direction of the Executive
Vice President, CCC and the Adminis-
trator, Farm Service Agency (FSA).

§ 1403.3 Definitions.
The following definitions shall be ap-

plicable to this part:
Administrative charges means the ad-

ditional costs of processing delinquent
debts against the debtor, to the extent
such costs are attributable to the de-
linquency. Such costs include, but are
not limited to, costs incurred in ob-
taining a credit report, costs of em-
ploying commercial firms to locate
debtor, costs of employing contractors
for collection services, costs of selling
collateral or property to satisfy the
debt.

Administrative offset means deducting
money payable or held by the United
States Government, or any agency
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thereof, to satisfy in whole or in part a
debt owed the Government, or any
agency thereof.

FSA means the Farm Service Agency
of the United States Department of Ag-
riculture (USDA).

Carrier means a person or other enti-
ty, including but not limited to rail-
roads, motor carriers, ocean carriers or
piggyback enterprises, which provide
transportation or other transportation-
related services for compensation.

Certified financial statement means an
account of the assets, liabilities, in-
come and expenses of a debtor, exe-
cuted in accordance with generally ac-
cepted accounting principles and at-
tested to as accurate by the preparer,
under penalty of perjury.

CCC means the Commodity Credit
Corporation.

Claim means an amount of money or
property which has been determined by
CCC, after a notice of delinquency and
a demand for the payment of the debt
has been made by CCC, to be owed to
CCC by any person other than a Fed-
eral agency.

Credit reporting agency means:
(1) A reporting agency as defined at 4

CFR 102.5(a), or
(2) Any entity which has entered into

an agreement with USDA concerning
the referral of credit information.

Debt means any amount owed to CCC
or owed by CCC which has not been sat-
isfied through payment or otherwise.

Debt record refers to the account, reg-
ister, balance sheet, file, ledger, data
file, or similar record of debts owed to
CCC, FSA, or any other Government
Agency with respect to which collec-
tion action is being pursued, and which
is maintained in an FSA office.

Delinquent debt means:
(1) Any debt owed to CCC that has

not been paid by the date specified in
the applicable statute, regulation, con-
tract, or agreement; or

(2) any debt that has not been paid by
the date of an initial notification of in-
debtedness mailed or hand-delivered
pursuant to § 1403.4.

Discharged debt means any debt, or
part thereof, which CCC has deter-
mined is uncollectible.

IRS means the Internal Revenue
Service.

Late payment interest rate means the
amount of interest charged on delin-
quent debts and claims. The late pay-
ment interest rate shall be determined
as of the date a debt becomes delin-
quent and shall be equal to the rate of
interest assessed under the Prompt
Payment Act.

Person means an individual, partner-
ship, association, corporation, estate
or trust, or other business enterprise or
other legal entity and, whenever appli-
cable, the Federal Government or a
State government, or any agency
thereof.

Salary offset means the deduction of
money from the current pay account of
a present or former Government em-
ployee payable by the United States
Government to, or held by the Govern-
ment for, such person to satisfy a debt
that person owes the Government.

Settlement means any final disposi-
tion of a debt or claim.

Shipment means a carload, truckload,
containerload, or other conveyance
load of freight shipped from one loca-
tion by one shipper for delivery. Such
shipment must move in accordance
with the terms of a commercial or
ocean bill or lading, or other similar
agreement between the carrier and
CCC. In the case of export shipments,
the agreement may also be between the
carrier and a private voluntary organi-
zation, foreign government, or the
Agency for International Development.

System of records means a group of
any records under the control of CCC
or FSA from which information is re-
trieved by the name of the individual,
organization or other entity or by
some identifying number, symbol, or
other identification assigned to the in-
dividual, organization or other entity.

Withholding means the taking of ac-
tion to temporarily prevent the pay-
ment of some or all amounts to a debt-
or under one or more contracts or pro-
grams.

[54 FR 52878, Dec. 22, 1989, as amended at 56
FR 66955, Dec. 27, 1991]

§ 1403.4 Demand for payment of debts.
(a) When a debt is due CCC, an initial

written demand for payment of such
amount shall be mailed or hand-deliv-
ered to the debtor. If the debt is not
paid in full by the date specified in the
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initial demand letter, or if a repay-
ment schedule acceptable to CCC has
not been arranged with the debtor, the
initial demand may be followed by two
subsequent written demands at ap-
proximately 30-day intervals. The ini-
tial or subsequent demand letters shall
specify the following:

(1) The basis for and the amount of
the debt determined to be due CCC, in-
cluding the principal, applicable inter-
est, costs and other charges;

(2) CCC’s intent to establish an ac-
count on a debt record 30 days after the
date of the letter, or other applicable
period of time, if the debt is not paid
within that time;

(3) The applicable late payment in-
terest rate.

(i) If a late payment interest rate is
specified in the contract, agreement or
program regulation, the debtor shall be
informed of that rate and the date from
which the late payment interest has
been accruing;

(ii) If a late payment interest rate is
not specified in the contract, agree-
ment or program regulation, the debtor
shall be informed of the applicable late
payment interest rate set out in
§ 1403.9.

(4) CCC’s intent, if applicable, to col-
lect the debt 30 days from the date of
the initial demand letter, or other ap-
plicable period of time, by administra-
tive offset from any CCC or FSA pay-
ments due or to become due to the
debtor, and that the claim may be re-
ported to other agencies of the Federal
government for offset from any
amounts due or to become due to the
debtor;

(5) If not previously provided, the
debtor’s right to request administra-
tive review by an authorized CCC offi-
cial, and the proper procedure for mak-
ing such request. If the request relates
to the:

(i) Existence or amount of the debt,
it must be made within 15 days from
the date of the letter, unless a different
time period is specified in the contract,
agreement or program regulation;

(ii) Appropriateness of reporting to a
credit reporting agency, it must be
made within 30 days from the date of
the letter; or

(iii) Appropriateness of referral to
IRS for tax refund offset, it must be

made within 60 days from the date of
the letter.

(6) The debtor’s right to a full expla-
nation of the debt and to dispute any
information in the records of CCC con-
cerning the debt;

(7) That CCC maintains the right to
initiate legal action to collect the
amount of the debt;

(8) That if any portion of the debt re-
mains unpaid or if a repayment sched-
ule satisfactory to CCC has not been
arranged 90 days after the due date, an
additional interest rate shall be as-
sessed on the unpaid balance of the
debt as prescribed in § 1403.9(e);

(9) CCC’s intent, if applicable, under
§ 1403.16, to report any delinquent debt
to a credit reporting agency no sooner
than 60 days from the date of the let-
ter;

(10) CCC’s intent, if applicable, under
§ 1403.18, to refer any delinquent debt to
the IRS, no sooner than 60 days from
the date of the letter, to be considered
for offset against any tax refund due or
to become due the debtor.

(b) When CCC deems it necessary to
protect the Government’s interest,
written demand may be preceded by
other appropriate actions.

[54 FR 52878, Dec. 22, 1989, as amended at 56
FR 66955, Dec. 27, 1991]

§ 1403.5 Collection by payment in full.

Except as CCC may provide in ac-
cordance with § 1403.6, CCC shall collect
debts owed to the Government, includ-
ing applicable interest, penalties, and
administrative costs, in full, whenever
feasible whether the debt is being col-
lected by administrative offset or by
another method, including voluntary
payment. If a debt is paid in one lump
sum after the due date, CCC will im-
pose late payment interest, as provided
in § 1403.9, unless such interest is
waived as provided in § 1403.10.

§ 1403.6 Collection by installment pay-
ments.

(a) Payments in installments may be
arranged, at CCC’s discretion, if a debt-
or furnishes satisfactory evidence of in-
ability to pay a claim in full by the
specified date. The size and frequency
of installment payments shall:
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(1) Bear a reasonable relation to the
size of the debt and the debtor’s ability
to pay; and

(2) Normally be of sufficient size and
frequency to liquidate the debt in not
more than three years.

(b) Except as otherwise determined
by CCC, no installment arrangement
will be considered unless the debtor
submits a certified financial statement
which reflects the debtor’s assets, li-
abilities, income, and expenses. The fi-
nancial statement shall not be required
to be submitted sooner than 15 business
days following its request by CCC.

(c) All installment payment agree-
ments shall be in writing and may re-
quire the payment of interest at the
late payment interest rate in effect on
the date such agreement is executed.
The installment agreement shall speci-
fy all the terms of the arrangement
and include provision for accelerating
the debt in the event the debtor de-
faults. A confession of judgment provi-
sion may be included in the agreement.

(d) CCC may deem a repayment plan
to be abrogated if the debtor fails to
comply with its terms.

(e) If the debtor’s financial statement
or other information discloses the own-
ership of assets which are not encum-
bered, the debtor may be required to
secure the payment of an installment
note by executing a security agreement
and financing agreement which pro-
vides CCC a security interest in the as-
sets until the debt is paid in full.

(f) If the debtor owes more than one
debt to CCC, CCC may allow the debtor
to designate the manner in which a
voluntary installment payment is to be
applied. If the debtor does not des-
ignate the application of a voluntary
installment or partial payment, the
payment will be applied to such debts
as determined by CCC.

§ 1403.7 Collection by administrative
offset.

(a) The provisions of this section
shall apply to all debts due CCC except
as otherwise provided in this part and
part 1404 of this Chapter. This section
is not applicable to:

(1) CCC requests for administrative
offset against money payable to a debt-
or from the Civil Service Retirement
and Disability Fund and CCC requests

for salary offset against a present or
former employee of the Federal Gov-
ernment which shall be made in ac-
cordance with regulations at part 3 of
this title;

(2) CCC requests for administrative
offset against a Federal income tax re-
fund payable to a debtor which shall be
made in accordance with § 1403.18;

(3) Cases in which CCC must adjust,
by increasing or decreasing, a payment
which is to be paid under a contract in
order to properly make other payments
due by CCC;

(4) Any case in which collection of
the type of debt involved by adminis-
trative offset is explicitly provided for
or prohibited by statute; and

(5) IRS Notices of Levy which shall
be honored in accordance with IRS
statutes and regulations.

(b) Debts due CCC may be collected
by administrative offset from amounts
payable by CCC when:

(1) The debtor has been provided
written notification of the basis and
amount of the debt and has been given
an opportunity to make payment. Such
written notification and opportunity
includes notice of the right to pursue
an administrative appeal in accordance
with part 780 of this Title or any other
applicable appeal procedures, if not
previously provided;

(2) The debtor has been provided an
opportunity to request to inspect and
copy the records of CCC related to the
debt;

(3) The debtor has been notified in
writing that the debt may be collected
by administrative offset if not paid;
and

(4) The debt has not been delinquent
for more than ten years or legal action
to enforce the debt has not been barred
by an applicable period of limitation,
whichever is later.

(c) Administrative offset shall also be
effected against amounts payable by
CCC:

(1) When requested or approved by
the Department of Justice; or

(2) When a person is indebted under a
judgment in favor of CCC.

(d) Debts due CCC from carriers for
overcharges shall be offset against
amounts due such carriers under
freight bills involving shipments if:
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(1) The carrier, without reasonable
justification, has declined payment of
the debt or has failed to pay the debt
after being given a reasonable oppor-
tunity to make payment; and

(2) The period of limitation pre-
scribed at 49 U.S.C. 11706(f) has not ex-
pired.

(e) Debts due CCC from carriers for
loss or damage shall be offset against
amounts due such carriers under
freight bills involving shipments if:

(1) Timely demand for payment was
made on the carrier;

(2) The carrier has declined payment
of the debt without reasonable jus-
tification or has ignored the claim; and

(3) The period of limitation pre-
scribed at 49 U.S.C. 11707(e) has not ex-
pired.

(f) Any overcharge or loss or damage
debt due CCC on which the applicable
period of limitation has run may be off-
set against any amounts owing by CCC
to the carrier which are subject to a
defense of limitation.

(g) A payment due any person may be
offset when there is a breach of a con-
tract or a violation of CCC program re-
quirements, and offset is considered
necessary by CCC to protect the finan-
cial interests of the Government.

(h) In the case of any procurement
contract with CCC which provides for
invoicing at the time of shipment with
delivery to be made at designated des-
tination points when:

(1) Payment is made to the con-
tractor prior to receipt of evidence of
delivery, and

(2) CCC thereafter determines that
the Contractor is indebted to CCC be-
cause of losses sustained from short-
age, damage to or deterioration of the
commodity while in transit and prior
to delivery, CCC may offset such in-
debtedness against amounts due and
payable to the Contractor under any
other contract with CCC providing the
Contractor has not assigned the pro-
ceeds of such contract in accordance
with part 1404 of this chapter.

(i) CCC may effect administrative off-
set against a payment to be made to a
debtor prior to completion of the pro-
cedures required by (b)(1–3) of this sec-
tion if:

(1) Failure to take the offset would
substantially prejudice CCC’s ability to
collect the debt; and

(2) The time before the payment is to
be made does not reasonably permit
the completion of those procedures.

(j)(1) Debts due any agency other
than CCC shall be offset against
amounts payable by CCC to a debtor
when an agency of the U.S. Govern-
ment has submitted a written request
for offset which is mailed or hand-de-
livered to the appropriate FSA State
office, Kansas City Management Office
or Kansas City Commodity Office. Such
written request must:

(i) Bear the signature of an author-
ized representative of the requesting
agency;

(ii) Include a certification that all re-
quirements of the law and the regula-
tions for collection of the debt and for
requesting offset have been complied
with;

(iii) State the name, address (includ-
ing county), and, where legally avail-
able, the social security number or em-
ployer ID number of the debtor and a
brief description of the basis of the
debt, including identification of the
judgment, if any.

(iv) State the amount of the debt sep-
arately as to principal, interest, pen-
alties, and administrative costs. Inter-
est, if any, shall be computed on a
daily basis to a date shown in the re-
quest. The amount to be offset shall
not exceed the principal sum owed by
the debtor, plus interest computed in
accordance with the request, and any
late payment interest, penalties and
administrative costs that have been as-
sessed;

(v) Certify that the debtor has not
filed for bankruptcy. If the debtor has
filed for bankruptcy, a copy of the
order of the bankruptcy court relieving
the agency from the automatic stay
must be included; and

(vi) State the name, address, and
telephone number of a contact person
within the agency and the address to
which payment should be sent.

(2) Unless prohibited by law, the head
of an agency, or a designee, may defer
or subordinate in whole or in part the
right of the agency to recover through
offset all or part of any indebtedness to
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such agency, or may withdraw a re-
quest for offset. Notice of such action
must be sent to the appropriate FSA
office.

(k)(1) After CCC has complied with
the provisions of this part, CCC may
request other agencies of the Govern-
ment to offset amounts payable by
them to persons indebted to CCC.

(2) In the case of a request to IRS for
a tax refund offset, the provisions at
§ 1403.18 shall apply.

(l)(1) Debts shall be collected by off-
set in the following order of priority
without regard to the date of the re-
quest for such collection:

(i) Debts to CCC.
(ii) Debts to other agencies of USDA

as determined by CCC.
(iii) Debts to other government agen-

cies as determined by CCC.
(2) In the case of multiple debts in-

volving the same debtor, CCC may, at
its discretion, deviate from the usual
order of priority in applying recovered
amounts to debts owed other agencies
when considered to be in the Govern-
ment’s best interest. Such decision
shall be made by CCC based on the
facts and circumstances of the par-
ticular case.

(m)(1) No amounts payable to a debt-
or by CCC shall be paid to an assignee
until there have been collected any
amounts owed by the debtor except as
provided in this subsection.

(2) A payment which is assigned in
accordance with part 1404 of this Chap-
ter by execution of Form CCC–36 shall
be subject to offset for any debt owed
to CCC or FSA without regard to the
date notice of assignment was accepted
by CCC or FSA.

(3) A payment which is assigned in
accordance with part 1404 of this Chap-
ter by execution of Form CCC–252 shall
be offset:

(i) Against any debt of the assignor
entered on the debt record of the appli-
cable FSA office prior to the filing of
such form with CCC or FSA, or

(ii) At anytime, regardless of the
date of filing of such form with CCC or
FSA, if the debt which is the basis for
the offset arises under the same con-
tract under which the payment is
earned by the assignor.

(4) With respect to all other Federal
agencies, offset shall be made of any

amounts due any other Federal agency
which are entered on the debt record of
the appropriate FSA office prior to the
date the notice of assignment was ac-
cepted by CCC or FSA.

(5) Any amount due and payable to
the assignor which remains after de-
duction of amounts paid to the as-
signee shall be available for offset.

(n) Amounts recovered by offset for
CCC and FSA debts but later found not
to be owed to the Government shall be
promptly refunded.

(o) The debtor shall be notified when-
ever any offset action has been taken.

(p) Offsets made pursuant to this sec-
tion shall not deprive a debtor of any
right he might otherwise have to con-
test the debt involved in the offset ac-
tion either by administrative appeal or
by legal action.

(q) Any action authorized by the pro-
visions of this section may be taken:

(1) Against a debtor’s pro rata share
of payments due any entity which the
debtor participates in, either directly
or indirectly, as determined by CCC.

(2) When CCC determines that the
debtor has established an entity, or re-
organized, transferred ownership of, or
changed in some other manner, their
operation, for the purpose of avoiding
the payment of the claim or debt.

(r) The amount to be offset shall not
exceed the actual or estimated amount
of the debt, including interest, admin-
istrative charges, and penalties, unless
the Department of Justice requests
that a larger specified amount be off-
set.

(s) Offset action will not be taken
against payments when:

(1) The payment represents loan or
purchase proceeds for a commodity
which is subject to the rights of the
holder of a prior valid enforceable lien.
However, any amount that exceeds the
amount of the prior lien shall be avail-
able for offset.

(2) A debt has been discharged as pro-
vided in § 1403.15.

(3) The amount payable to the debtor
is used to satisfy a prior lien on prop-
erty pledged as collateral for a CCC
loan or sold to CCC. However, any
amount exceeding the amount of the
prior lien shall be available for offset.
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(4) CCC determines such action will
unduly interfere with the administra-
tion of a CCC or FSA program.

(5) The debt has been delinquent for
more than ten years or legal action to
enforce the debt due CCC is barred by
an applicable period of limitation,
whichever is later.

(t)(1) Notwithstanding the provisions
of paragraph (b) of this section and
§ 1403.4, with respect to debts which are
based upon an unsettled CCC loan, off-
set action may be taken when the debt-
or has been:

(i) Provided written notification of
the maturity date of the loan and the
debtor has not repaid the loan by the
maturity date or, in the case of a non-
recourse price support loan, has not re-
paid the loan or forfeited the loan col-
lateral to CCC by the date specified by
CCC;

(ii) Notified of CCC’s intent to estab-
lish an account on a debt record 30
days after the maturity date, or other
applicable period of time, if the loan is
not settled in accordance with the loan
agreement;

(iii) Notified of the right to pursue an
administrative appeal in accordance
with part 780 of this title if such an op-
portunity has not been previously pro-
vided;

(iv) Provided an opportunity to in-
spect and copy CCC records related to
the debt; and

(v) Notified in writing that the debt
may be collected by administrative off-
set if the loan is not repaid or, with re-
spect to nonrecourse loans only, set-
tled through forfeiture of the loan col-
lateral.

(2) After a claim has been established
by CCC with respect to a loan which
has not been settled by the date speci-
fied in the loan agreement:

(i) In the event CCC takes possession
of the collateral which is security for a
nonrecourse of recourse loan made in
accordance with parts 1421, 1427, 1434,
or 1435 of this chapter, the value of
such loan collateral shall be deter-
mined by CCC in accordance with the
provisions of such parts which are used
to determine the settlement value of
the collateral. The value of such collat-
eral shall be applied to the claim. Any
amount remaining due on the claim
must be paid by the debtor.

(ii) In the event CCC takes possession
of the collateral which is the security
for any other loan, the value of such
collateral, as determined by CCC, less
any costs incurred by CCC in taking
possession and disposing of the collat-
eral, shall be applied to the claim. Any
amount remaining due on the claim
must be paid by the debtor.

[54 FR 52878, Dec. 22, 1989, as amended at 56
FR 66955, Dec. 27, 1991; 60 FR 43706, Aug. 23,
1995]

§ 1403.8 Withholding.

(a) Withholding of a payment prior to
the completion of an applicable offset
procedure may be made from amounts
payable to a debtor by CCC to ensure
that the interests of CCC and the
United States will be protected as pro-
vided in this section.

(b) A payment may be withheld to
protect the interests of CCC or the
United States only if CCC determines
that:

(1) There has been a serious breach of
contract or violation of program re-
quirements and the withholding action
is considered necessary to protect the
financial interests of CCC;

(2) There is substantial evidence of
violations of criminal or civil frauds
statutes and criminal prosecution or
civil frauds action is of primary impor-
tance to program operations of CCC;

(3) Prior experience with the debtor
indicates that collection will be dif-
ficult if amounts payable to the debtor
are not withheld;

(4) There is doubt that the debtor
will be financially able to pay a judg-
ment on the claim of CCC;

(5) The facts available to CCC are in-
sufficient to determine the amount to
be offset or the proper payee;

(6) A judgment on a claim of CCC has
been obtained; or

(7) Such action has been requested by
the Department of Justice.

(c) Except for debts due CCC or FSA,
withholding action by CCC on amounts
payable to debtors of other Govern-
ment agencies may not be made unless
requested by the Department of Jus-
tice.

[54 FR 52878, Dec. 22, 1989]
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§ 1403.9 Late payment interest and ad-
ministrative charges.

(a)(1) The provisions of this section
are applicable to all persons whose debt
to CCC becomes delinquent after Janu-
ary 1, 1990, unless the debtor and CCC
agree otherwise.

(2) Late payment interest provisions
of this section shall not apply:

(i) To debts owed by Federal agencies
and State and local governments. In-
terest on debts owed by such entities
shall be charged in accordance with ap-
plicable statutes or, if none are appli-
cable, at the rate of interest charged
by the U.S. Treasury for funds bor-
rowed by CCC on the day the debt be-
came delinquent;

(ii) If an applicable statute, regula-
tion, agreement or contract either pro-
hibits the charging of such interest or
specifies the interest or charges appli-
cable to the debt involved;

(iii) If the late payment interest is
waived by CCC.

(b) CCC will assess late payment in-
terest on the full amount of delinquent
debts. For purposes of this section, the
term ‘‘full amount of the delinquent
debt’’ means the sum of the principal,
accrued regular loan interest or ac-
crued program interest, and any other
charges which are otherwise due and
owing to CCC on the delinquent debt at
the time the late payment interest is
assessed, except as provided in para-
graphs (a)(2) and (d)(3) of this section.

(c) The late payment interest shall be
expressed as an annual rate of interest
which CCC charges on delinquent
debts. The late payment interest rate
shall be equal to the higher of the
Treasury Department’s current value
of funds rate or the rate of interest as-
sessed under the Prompt Payment Act,
determined as of the date specified in
paragraphs (d)(1) and (d)(2) of this sec-
tion.

(d)(1) When a debt results from a
statute, regulation, contract or other
agreement with specific provisions for
late payment interest and payment due
date, late payment interest shall ac-
crue on the amount of the debt from
the first day the debt became delin-
quent, unless otherwise provided by
statute.

(2) With respect to debts not result-
ing from a statute, regulation, con-

tract or agreement containing specific
provisions for late payment interest
and payment due date, late payment
interest shall begin to accrue from the
date on which notice of the debt is first
mailed or hand-delivered to the debtor,
except that, with respect to debts re-
sulting from price support loans, late
payment interest shall begin to accrue
from the date on which a claim is es-
tablished.

(3) The rate of late payment interest
initially assessed will be fixed for the
duration of the indebtedness, except
when a debtor has defaulted on a re-
payment agreement and seeks to enter
into a new agreement. CCC may then
set a new rate of interest which re-
flects the late payment interest rate in
effect at the time the new agreement is
executed. All charges which accrued,
but which were not collected under the
defaulted agreement, shall be added to
the principal to be paid under a new re-
payment agreement.

(4) The late payment interest on de-
linquent debts will accrue on a daily
basis.

(e)(1) Except as specified in para-
graphs (a)(2) and (e)(2) of this section,
an additional interest rate of three (3)
percent per annum will be assessed on
any portion of a debt which remains
unpaid 90 days after the date described
in paragraph (d)(1) or (d)(2) of this sec-
tion, if no repayment schedule satisfac-
tory to CCC has been agreed upon.
Such rate will be assessed retroactively
from the date late payment interest
began to accrue and apply on a daily
basis. Such rate shall continue to ac-
crue until the delinquent debt has been
paid.

(2) With respect to debts resulting
from price support loans, an additional
interest rate of three (3) percent per
annum will be assessed on a portion of
a debt which remains unpaid 60 days
after the date on which a claim was es-
tablished. Such rate will be assessed
retroactively from the date of claim es-
tablishment and apply on a daily basis.
Such rate shall continue to accrue
until the delinquent debt has been
paid.

(f) CCC shall assess as administrative
charges the additional costs of proc-
essing delinquent debts against the
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debtor, to the extent such costs are at-
tributable to the delinquency. Such
costs include, but are not limited to,
costs incurred in obtaining a credit re-
port, costs of employing commercial
firms to locate debtor, costs of employ-
ing contractors for collection services,
costs of selling collateral or property
to satisfy the debt.

(g) When a debt is paid in partial or
installment payments, payments will
be applied first to administrative
charges, second to additional interest
assessed in accordance with paragraph
(e) of this section and late payment in-
terest, and third to outstanding prin-
cipal.

[54 FR 52878, Dec. 22, 1989, as amended at 56
FR 66955, Dec. 27, 1991; 60 FR 43706, Aug. 23,
1995]

§ 1403.10 Waiver of late payment inter-
est, additional interest and admin-
istrative charges.

(a) Except for debts resulting from
price support loans, CCC shall waive
the collection of late payment interest
and administrative charges on a debt
or any portion of a debt which is paid
within 30 days after the date on which
late payment interest began to accrue.

(b) CCC may waive the assessment
and collection of all or a portion of the
additional interest on debts which are
appealed in accordance with 7 CFR part
780, or other applicable appeal proce-
dures, from either the date of the ap-
peal or the date of delinquency, as de-
termined by CCC, until the date a final
administrative determination is issued.
However, with respect to CCC programs
administered by the Foreign Agricul-
tural Service, CCC shall waive the as-
sessment and collection of additional
interest on debts which are appealed in
accordance with 7 CFR part 780, or
other applicable appeal procedures,
from the date of delinquency until 30
days after the date of the letter in-
forming the appellant of the final ad-
ministrative determination. The waiv-
er provisions of the paragraph shall not
apply during any period of delay due
to:

(1) The appellant’s request for a post-
ponement of the scheduled hearing;

(2) The appellant’s request for an ad-
ditional time following the hearing to

present additional information or a
written closing statement; or

(3) The appellant’s failure to timely
present information to the reviewing
authority.

(c) Assessment and collection of late
payment interest, additional interest
and administrative charges under this
part may be waived by CCC in full, or
in part, if it is determined that such
action is in the best interest of CCC.

[54 FR 52878, Dec. 22, 1989, as amended at 56
FR 66956, Dec. 27, 1991]

§ 1403.11 Administrative appeal.
If the opportunity to appeal the de-

termination has not previously been
provided under part 24 or 780 of this
title or any other appeal procedure, a
debtor may obtain an administrative
review under part 780 of this title, or
other applicable appeal procedures, of
CCC’s determination concerning the
existence or amount of a debt, if a re-
quest is filed with the authority who
made the determination within 15 days
of the date of CCC’s initial demand let-
ter, unless a longer period is specified
in the initial demand letter.

[56 FR 66956, Dec. 27, 1991]

§ 1403.12 Additional administrative
collection action.

Nothing contained in this part shall
preclude the use of any other adminis-
trative or contractual remedy which
may be available to CCC to collect
debts owed to the Government.

[56 FR 66956, Dec. 27, 1991]

§ 1403.13 Contact with debtor’s em-
ploying agency.

When a debtor is employed by the
Federal Government or is a member of
the military establishment or the
Coast Guard, and collection by offset
cannot be accomplished in accordance
with 5 U.S.C. 5514, CCC may contact
the employing agency to arrange for
payment of the debt by allotment or
otherwise, in accordance with section
206 of Executive Order No. 11222, May 8,
1965, 30 FR 6469.

§ 1403.14 Prior provision of rights with
respect to debt.

CCC will not provide an administra-
tive appeal with respect to issues
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which were subject to administrative
review at the debtor’s request as pro-
vided under another statute or regula-
tion before:

(a) Effecting administrative offset;
(b) Referring the debt to private col-

lection or credit reporting agencies;
(c) Referring the debt to the Office of

Personnel Management (OPM) for sal-
ary offset against the current pay of a
present or former Government em-
ployee; or

(d) Referring the debt to IRS for tax
refund offset.

§ 1403.15 Discharge of debts.
(a) Except as required by other appli-

cable regulation or statute, a debt or
part thereof owed CCC shall be dis-
charged and the records and accounts
on that debt closed in the following sit-
uations:

(1) When an obligation or part there-
of is discharged in bankruptcy;

(2) When an obligation or part there-
of is the subject of a final judgment en-
tered by a court of competent jurisdic-
tion which is adverse to CCC;

(3) When a debt or part thereof is
compromised and paid, the amount of
such compromise;

(4) When collection of a debt by ad-
ministrative offset is barred in accord-
ance with § 1403.7(s)(5).

(b) A debt or part thereof owed CCC
may be discharged and the records and
accounts on that debt closed when the
Controller, CCC, has determined that
such action is in the best interest of
CCC.

(c) A claims official or claims officer
may discharge a delinquent debt if
such debt arises under the terms of the
authority delegated to such official or
officer in the following circumstances:

(1) The delinquent debt is owed by an
entity which has been liquidated or dis-
solved and no legal remedy is feasible.

(2) The delinquent debt is owed by an
individual who:

(i) Is declared legally insane or in-
competent;

(ii) Possessed of no assets or other
means of payment; and

(iii) Possessed of no reasonable pros-
pects of being able to pay the debt in
the future.

(3) The delinquent debt was incurred
by an individual who is deceased, and

from whose estate recovery cannot be
made.

(d) Debts discharged in accordance
with this section may be reported to
the Internal Revenue Service pursuant
to § 1403.19.

§ 1403.16 Referral of delinquent debts
to credit reporting agencies.

(a) This section specifies the proce-
dures that will be followed by CCC and
the rights that will be afforded to farm
producers when CCC reports delinquent
debts to credit reporting agencies.

(b) Before disclosing information to a
credit reporting agency in accordance
with this part, CCC shall review the
claim and determine that it is valid
and delinquent.

(c) Before a debt may be referred to a
credit reporting agency, the debtor
must be notified, pursuant to § 1403.4, of
CCC’s intent to make such a report.
Such notification shall include:

(1) CCC’s intent to disclose to a cred-
it reporting agency that the debtor is
responsible for the debt, and that such
disclosure will be made not less than 60
days after notification to such debtor.

(2) The information intended to be
disclosed to the credit reporting agen-
cy under paragraph (g)(1) of this sec-
tion.

(3) The debtor’s right to enter a re-
payment agreement on the debt, in-
cluding, at the discretion of CCC, in-
stallment payments, and that if such
an agreement is reached, the debt will
not be referred to a credit reporting
agency.

(4) The debtor’s right to review of
this action in accordance with para-
graph (i) of this section.

(d) The debtor shall be notified, in
writing at the debtor’s last known ad-
dress, when CCC has reported any de-
linquent debt to a credit reporting
agency.

(e)(1) CCC shall notify each credit re-
porting agency to which an original
disclosure of delinquent debt informa-
tion was made of any substantial
change in the condition or amount of
the claim.

(2) CCC shall promptly verify or cor-
rect, as appropriate, information about
the debt on request of a credit report-
ing agency. The records of the debtor
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shall reflect any correction resulting
from such request.

(f) Information reported to a credit
reporting agency on delinquent debts
shall be derived from the system of
records maintained by CCC.

(g) CCC shall limit delinquent debt
information disclosed to credit report-
ing agencies to:

(1) The name, address, taxpayer iden-
tification number, and other informa-
tion necessary to establish the identity
of the debtor;

(2) The amount, status, and history
of the claim; and

(3) The program under which the
claim arose.

(h) Reasonable action shall be taken
to locate a debtor for whom CCC does
not have a current address before re-
porting delinquent debt information to
a credit reporting agency.

(i)(1) Before disclosing delinquent
debt information to a credit reporting
agency, CCC shall, upon request of the
debtor, provide for a review of the debt
in accordance with § 1403.11. This re-
view shall only consider defenses or ar-
guments which were not available or
could not have been available at any
previous appeal proceeding permitted
under § 1403.11.

(2) Upon receipt of a request for re-
view within 30 days from the date of
notice to the debtor of intent to refer
delinquent debt information to a credit
reporting agency, CCC shall suspend its
schedule for disclosure to a credit re-
porting agency until a final decision
regarding the appropriateness of dis-
closure to a credit reporting agency is
made.

(3) Upon completion of the review,
the reviewing official shall transmit to
the debtor a written notification of the
decision. If appropriate, the debtor
shall be notified of the scheduled date
on or after which the debt will be re-
ferred to the credit reporting agency.
The debtor will also be notified of any
changes from the initial notification in
the information to be disclosed.

(j)(1) In accordance with guidelines
established by the Executive Vice
President, CCC, the responsible claims
official shall report to credit reporting
agencies delinquent debt information
specified in paragraph (g) of this sec-
tion.

(2) The agreements entered into by
USDA and credit reporting agencies
shall provide the necessary assurances
to CCC that the credit reporting agen-
cies to which information will be pro-
vided are in compliance with the provi-
sions of all the laws and regulations of
the United States relating to providing
credit information.

(3) CCC shall not report delinquent
debt information to credit reporting
agencies when:

(i) The debtor has entered a repay-
ment agreement covering the debt with
CCC, and such agreement is still valid;
or

(ii) CCC has suspended its schedule
for disclosure of delinquent debt infor-
mation pursuant to paragraph (i)(2) of
this section.

(k) Disclosures made under this sec-
tion shall be in accordance with the re-
quirements of the Privacy Act, as
amended (5 U.S.C. 552a).

(l) Notwithstanding the provisions of
paragraphs (a) through (k) of this sec-
tion, all commercial debts owed by
debtors other than farm producers may
be reported to credit reporting agen-
cies.

[54 FR 52878, Dec. 22, 1989, as amended at 56
FR 66956, Dec. 27, 1991]

§ 1403.17 Referral of debts to Depart-
ment of Justice.

Debts which cannot be collected in
accordance with these regulations may
be referred to the Department of Jus-
tice for collection action.

§ 1403.18 Referral of delinquent debts
to IRS or tax refund offset.

CCC may refer legally enforceable de-
linquent debts to IRS to be offset
against tax refunds due to debtors
under 26 U.S.C. 6402, in accordance with
the provisions of 31 U.S.C. 3720A and
Treasury Department regulations.

§ 1403.19 Reporting discharged debts
to IRS.

(a) In accordance with IRS regula-
tions, CCC may report to IRS as dis-
charged debts on IRS Form 1099–G only
the amounts specified in paragraph (b)
of this section.

(b) The following discharged debts
may be reported to IRS:
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(1) The amount of a debt discharged
under a compromise agreement be-
tween CCC and the debtor, except for
compromises made due to doubt about
the Government’s ability to prove its
case in court for the full amount of the
debt.

(2) The amount of a debt discharged
by the running of the statutory period
of limitation for collecting the debt by
administrative offset specified in 31
U.S.C. 3716.

(3) The amount of a debt discharged
by CCC in accordance with § 1403.15(b).

§ 1403.20 Referral of debts to private
collection agencies.

If CCC’s collection efforts have been
unsuccessful after 90 days and the de-
linquent debt remains unpaid, CCC
may refer the debt to a private collec-
tion agency for collection.

§ 1403.21 Collection of 1988 and 1989
advance deficiency overpayments.

(a) The provisions of this section set
forth the policies and procedures for
collection of 1988 and 1989 advance defi-
ciency overpayments (‘‘overpay-
ments’’).

(b) The following definition shall be
applicable to this section:

Financial hardship means that condi-
tion of a producer in which payment of
the debt by lump sum would jeopardize
the producer’s ability to provide food,
shelter, and medical care to his imme-
diate family, or to continue the pro-
ducer’s farming operation, as deter-
mined by CCC.

(c) This section applies to collection
of overpayments from those producers
who are suffering financial hardship, as
determined by CCC, and who also meet
the following conditions, as determined
by CCC:

(1) Who received an advance defi-
ciency payment for the 1988 or 1989
crop of a commodity under part 1413 of
this chapter;

(2) Who are required to provide a re-
fund of at least $1,500 of such payment,
as a result of the increase in market
prices of the commodity;

(3) Who reside in a county, or in a
county that is contiguous to a county
where CCC has determined that farm-
ing, ranching, or aquaculture oper-
ations have been substantially affected

as evidenced by a reduction in normal
production for the county of at least 30
percent during two of the three crop
years 1988, 1989, and 1990 by:

(i) A natural disaster designated by
the Secretary of Agriculture;

(ii) A major disaster or emergency
designated by the President under the
Robert T. Stafford Disaster and Emer-
gency Assistance Act (42 U.S.C. 5121 et
seq.);

(4) Where the total quantity of the
1988 or 1989 crop of the commodity that
the producers were able to harvest is
less than the result of multiplying 65
percent of the farm payment yield es-
tablished CCC for the crop by the sum
of the acreage planted for the harvest
and the acreage prevented from being
planted (because of the disaster or
emergency referred to in paragraph
(c)(3) of this section) for the crop; and

(5) Who have applied to the County
Farm Service Agency Office which
issued the advance deficiency payment,
no later than May 31, 1991, for a deter-
mination of eligibility for the repay-
ment provisions of this section.

(d) CCC shall assess interest on delin-
quent debts for 1988 or 1989 overpay-
ments as follows:

(1) CCC shall establish a regional an-
nual interest rate for each of 12 geo-
graphic regions, corresponding to the
extent practicable, as determined by
CCC, with the 12 geographic districts of
the Farm Credit System.

(2) Each regional annual interest rate
shall not exceed the average of the in-
terest rates charged by Farm Credit
System institutions within the region
to high-risk borrowers on 1-year oper-
ating loans, as determined by CCC
based upon information provided to
CCC by the Farm Credit System.

(3) Interest shall accrue at the estab-
lished regional annual interest rate for
the region in which the debt arose, be-
ginning November 28, 1990.

(e) CCC shall not offset, in each of
the crop years 1990, 1991, and 1992, more
than 1⁄3 of the farm program payments
otherwise due a producer, as a result of
the producer’s delinquency in repaying
the overpayment.

(f) CCC shall permit producers to
repay the overpayment in three equal
installments during each of the crop
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years 1990, 1991, and 1992, if the pro-
ducers document to CCC that they
have entered into agreements to obtain
multiperil crop insurance policies for
the 1991 and 1992 crop years.

[56 FR 32319, July 16, 1991]

PART 1404—ASSIGNMENT OF
PAYMENTS

Sec.
1404.1 General statement.
1404.2 Definitions.
1404.3 Payments which may be assigned.
1404.4 Execution of assignment form.
1404.5 [Reserved]
1404.6 Payment to the assignee.
1404.7 Misrepresentations.
1404.8 Liability of the Secretary or dis-

bursing agents.
§ 1404.9 OMB Control Numbers assigned pur-

suant to the Paperwork Reduction Act.

AUTHORITY: 15 U.S.C. 714b and 714c; 16
U.S.C. 590h(g).

SOURCE: 54 FR 52883, Dec. 22, 1989, unless
otherwise noted.

1404.1 General statement.
This part sets forth the manner in

which a person may assign a cash pay-
ment which is made by the Farm Serv-
ice Agency (FSA) or the Commodity
Credit Corporation (CCC). Such pay-
ments may only be assigned in the
manner set forth in this part.

§ 1404.2 Definitions.
(a)(1) Assignee means any person, in-

cluding any agency of the Federal Gov-
ernment, to whom an assignment of an
FSA or CCC payment is made in ac-
cordance with this part.

(2) Assignor means any person who is
the recipient of a payment from FSA
or CCC who assigns the payment to an-
other person in accordance with this
part.

(3) Payment means a cash payment
and excludes

(i) Any payment made in accordance
with part 1470 of this title;

(i) Price support loan or purchase
agreement proceeds; and

(iii) Any payments made in accord-
ance with parts 1487, 1488, 1491, 1492,
and 1493 of this title.

(b) The terms defined in parts 719,
1413, 1421 and 1427 shall also be applica-
ble to this part.

§ 1404.3 Payments which may be as-
signed.

Except as otherwise provided in this
part or in individual program regula-
tions, contracts and agreements en-
tered into by FSA or CCC, any pay-
ment due a person from FSA or CCC
may be assigned.

[54 FR 52883, Dec. 22, 1989, as amended at 56
FR 361, Jan. 4, 1991]

§ 1404.4 Execution of assignment form.
(a)(1) The assignment of any FSA or

CCC payment must be made by the exe-
cution of Form CCC–36 or Forms CCC–
251 and CCC–252. Form CCC–36 is appli-
cable to payments made under pro-
grams administered in accordance with
7 CFR parts 701, 704, 1413, 1430, 1468, 1472
and 1475. Such form is also applicable
to any other program which is adminis-
tered by a county ASC committee.
Forms CCC–251 and 252 are applicable
to all other CCC or FSA programs and
contracts.

(2)(i) To be recognized by FSA or
CCC, Form CCC–36 must be filed in the
county FSA office prior to the time the
county committee approves the mak-
ing of the payment covered by the as-
signment. To be recognized by FSA or
CCC, Forms CCC–251 and 252 must be
filed with the FSA or CCC office from
which the payment will be made prior
to the making of the payment.

(ii) Form CCC–36 or Forms CCC–251
and 252 must be signed by both the as-
signor and the assignee.

(3) The assignor and the assignee
shall promptly notify the appropriate
FSA or CCC office of any change affect-
ing the assignment.

(b) [Reserved]

[54 FR 52883, Dec. 22, 1989, as amended at 56
FR 361, Jan. 4, 1991]

1404.5 [Reserved]

§ 1404.6 Payment to the assignee.
(a) The assignee shall be paid the

smaller of the amount specified on
Form CCC–36 or CCC–251 or the amount
of the payment earned under the pro-
gram or contract covered by the as-
signment. Any indebtedness owed by
the assignor to CCC, FSA, or any other
agency of the United States shall be
subject to offset.
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(b) Any indebtedness owed by the as-
signor to CCC or FSA shall be offset
from any payment which is owed by
CCC or FSA without regard to the date
of filing of a Form CCC–36 with the ap-
plicable FSA or CCC office. Except as
provided in paragraph (d) of this sec-
tion, any indebtedness owed by the as-
signor to CCC or FSA shall be offset
from any payment which is owed by
CCC or FSA if such indebtedness was
entered on the debt record of the appli-
cable FSA or CCC office prior to the
date of the filing of Forms CCC–251 and
252 with the applicable FSA or CCC of-
fice.

(c) Any indebtedness owed by the as-
signor to any agency of the United
States other than CCC or FSA which
was entered on the debt record of the
applicable FSA or CCC office prior to
the date of filing of the Form CCC–36 or
Forms CCC–251 and 252 with such office
shall be offset prior to the making of
any payment to the assignee.

(d) Any indebtedness arising under a
contract between the assignor and FSA
or CCC which is the subject of the as-
signment shall be offset from the pay-
ment prior to the making of any pay-
ment to the assignee under such con-
tract without regard to the date of the
filing of Form CCC–36 or Forms CCC–
251 and 252 with the appropriate FSA or
CCC office.

§ 1404.7 Misrepresentations.
If FSA or CCC has reason to believe

that any material misrepresentation
was made by the assignor or the as-
signee in executing Forms CCC–36,
CCC–251 or CCC–252, FSA or CCC shall
give notice thereof to the assignor and
the assignee. If, after investigation and
opportunity for the assignor and as-
signee to be heard, FSA or CCC finds
that any material misrepresentation
was in fact made, FSA or CCC shall no-
tify the assignor and the assignee of
such finding, and void such assign-
ment, and insofar as concerns FSA,
CCC or any other agency of the United
States, the assignment shall be of no
effect.

§ 1404.8 Liability of the Secretary or
disbursing agents.

Neither the United States, the CCC,
the Secretary nor any disbursing agent

shall be liable in any suit if payment is
made to the assignor without regard to
the existence of any assignment, and
nothing contained herein shall be con-
strued to authorize any suit against
the United States, the CCC, the Sec-
retary or any disbursing agent if pay-
ment is not made to the assignee, or if
payment is made to only one of several
assignees.

§ 1404.9 OMB Control Numbers as-
signed pursuant to the Paperwork
Reduction Act.

The information collection require-
ments contained in this part have been
approved by the Office of Management
and Budget under the provisions of 44
U.S.C. 35 and have been assigned OMB
control number 0560–0004.

PART 1405—LOANS, PURCHASES,
AND OTHER OPERATIONS

Sec.
1405.1 Interest.
1405.2 Basic rule of fractions.
1405.3 Effect of changes in regulations.
1405.4 Delegations of authority.
1405.5 Notice and comment.
1405.6 Crop insurance requirement.

AUTHORITY: 15 U.S.C. 714b and 714c.

SOURCE: 61 FR 37575, July 18, 1996, unless
otherwise noted.

§ 1405.1 Interest.
(a) Except as may otherwise be deter-

mined by CCC as provided in individual
program regulations, program con-
tracts or such other means as deemed
appropriate by CCC the rate of interest
that is applicable to CCC loans shall be
equal to the rate of interest charged by
the U.S. Treasury for funds borrowed
by CCC on the date the loan is dis-
bursed by CCC, plus 1 percent. This
rate of interest shall be in effect until
the earlier of the maturity of the loan
or the next January 1.

(b) The rate of interest applicable to
all CCC loans that are outstanding as
of January 1 of any year shall be ad-
justed as of such date to equal the rate
of interest charged by the U.S. Treas-
ury for funds borrowed by CCC on such
date, plus 1 percent. This rate shall be
in effect until the earlier of the matu-
rity of the loan or the next January 1.
The rate of interest applicable to CCC
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loans as of January 1 of any year shall
be announced by CCC by press release
or other means.

§ 1405.2 Basic rule of fractions.

Fractions shall be rounded in accord-
ance with the provisions of 7 CFR part
718.

§ 1405.3 Effect of changes in regula-
tions.

Unless otherwise indicated, the regu-
lations in effect in this chapter as of
April 4, 1996, shall continue to apply to
the 1991 through 1995 crops of agricul-
tural commodities, to milk produced
on or before May 1, 1996, and to con-
tracts entered into prior to any amend-
ments to this chapter after that date.

§ 1405.4 Delegations of authority.

The delegations of authority relating
to the CCC programs and activities are
set forth in the by-laws of CCC and in
dockets approved by the CCC Board of
Directors. Copies of the By-laws and
the dockets may be obtained from the
Secretary of CCC.

§ 1405.5 Notice and comment.

The level of loans, purchases and
payments made in accordance with the
programs set forth in this chapter shall
be determined without regard to the
notice and comment provisions of 5
U.S.C. 553.

§ 1405.6 Crop insurance requirement.

(a) To be eligible for any benefits or
payments under 7 CFR parts 1410, 1412,
1421, 1427, 1435, 1443, 1446, or 1464, the
producer must obtain at least the cata-
strophic level of insurance for each
crop of economic significance in which
the producer has an interest or provide
a written waiver to the Secretary that
waives any eligibility for emergency
crop loss assistance in connection with
the crop, if insurance is available in
the county for the crop. In meeting
this requirement, the producer may:

(1) Obtain at least the catastrophic
level of crop insurance in all counties
for each crop of economic significance
in which the producer has an interest;

(2) Obtain at least the catastrophic
level of crop insurance for some, but
not all, crops of economic significance

for which the producer has an interest,
and sign a waiver; or

(3) Sign a waiver that waives any eli-
gibility for crop loss assistance in con-
nection with the producer’s crop.

(b) Crop of economic significance. The
term ‘‘crop of economic significance’’
means a crop that has contributed in
the previous year, or is expected to
contribute in the current crop year, 10
percent or more of the total expected
value of all crops grown by the pro-
ducer. However, notwithstanding the
preceding sentence, if the total ex-
pected liability under the catastrophic
risk protection endorsement is equal to
or less than the administrative fee re-
quired for the crop, such crop will not
be considered a crop of economic sig-
nificance.

PART 1407—DEBARMENT AND
SUSPENSION

Sec.
1407.1 Purpose.
1407.2 Nonprocurement debarment and sus-

pension.
1407.3 Procurement debarment and suspen-

sion.

AUTHORITY: 15 U.S.C. 714b.

SOURCE: 64 FR 67471, Dec. 2, 1999, unless
otherwise noted.

§ 1407.1 Purpose.
This part specifies the policies that

CCC will follow in taking action to
debar or suspend individuals or firms
from participation in Federal non-
procurement and procurement activi-
ties.

§ 1407.2 Nonprocurement debarment
and suspension.

(a) CCC will proceed under 7 CFR
part 3017 when taking action to debar
or suspend participants or potential
participants in CCC’s nonprocurement
activities.

(b) The debarring and suspending of-
ficial for nonprocurement actions
taken by CCC shall be as follows: For
actions initiated on behalf of CCC by
the Foreign Agricultural Service
(FAS), the Food and Nutrition Service
(FNS), or the Agricultural Marketing
Service (AMS), the debarring and sus-
pending official will be the Vice Presi-
dent, CCC, who is the Administrator
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FAS, FNS, or AMS, respectively. For
actions initiated on behalf of CCC by
the Natural Resources Conservation
Service (NRCS), the official will be the
Vice President, CCC, who is the Chief,
NRCS.

§ 1407.3 Procurement debarment and
suspension.

CCC will proceed under this part
when taking action to debar or suspend
contractors with CCC or participants
or potential participants in CCC’s pro-
curement activities. CCC will apply the
provisions of 48 CFR part 409, subpart
409.4, in such actions, with the excep-
tion that the debarring and suspending
official will be the Executive Vice
President, CCC, or a designee.

PART 1409—MEETINGS OF THE
BOARD OF DIRECTORS OF COM-
MODITY CREDIT CORPORATION

Sec.
1409.1 General statement.
1409.2 Definitions.
1409.3 Open meetings.
1409.4 Exemptions.
1409.5 Closure of meetings.
1409.6 Notices to the public.
1409.7 Records retention.
1409.8 Public inspection and copying of

records; applicable fees.
1409.9 Report to Congress.

AUTHORITY: Sec. 3(a), 90 Stat. 1244 (5 U.S.C.
552b), and sec. 4, 62 Stat. 1070, as amended (15
U.S.C. 714b).

SOURCE: 42 FR 14673, Mar. 16, 1977, unless
otherwise noted.

§ 1409.1 General statement.
(a) It is the policy of Commodity

Credit Corporation, under the provi-
sions of the ‘‘Government in the Sun-
shine Act’’ (5 U.S.C. 552b) to make
available to the public, to the fullest
extent practicable, information regard-
ing the decision process of the Board of
Directors of Commodity Credit Cor-
poration.

(b) This part sets forth the proce-
dural requirements designed to provide
the public with such information while
continuing to protect the rights of in-
dividuals and to maintain the capabili-
ties of Commodity Credit Corporation
in carrying out its responsibilities
under the statutes administered by
Commodity Credit Corporation.

§ 1409.2 Definitions.
(a) The term Board means the Board

of Directors of Commodity Credit Cor-
poration.

(b) The term Director means an indi-
vidual who is a member of the Board of
Directors of Commodity Credit Cor-
poration and includes the Secretary of
Agriculture, who is by statute an ex-
officio director and Chairman of the
Board.

(c) The term General Counsel means
the General Counsel or the Assistant
General Counsel of Commodity Credit
Corporation.

(d) The term meeting means the delib-
erations of at least five (quorum) Di-
rectors of the Board of Directors of
Commodity Credit Corporation where
such deliberations determine or result
in the joint conduct or disposition of
official Board business but shall not in-
clude deliberations for:

(1) Closing a portion or portions of a
meeting or series of meetings as pro-
vided in § 1409.5 (a) and (b) of this part,
or

(2) Calling a meeting at a date earlier
than announced as provided in para-
graph 1409.6(a)(2) of this part; or

(3) Changing the subject matter of a
publicly announced meeting as pro-
vided in § 1409.6(b) of this part; or

(4) Determining whether or not to
withhold from disclosure information
pertaining to a meeting or portions of
a meeting or series of meetings as pro-
vided in § 1409.5(b) of this part.

(e) The term public observation means
the right of any member of the public
to attend and observe, but not partici-
pate or interfere in any way in an open
meeting of the Board, within the limits
of reasonable and comfortable accom-
modations made available for such pur-
pose by Commodity Credit Corpora-
tion.

§ 1409.3 Open meetings.
Every portion of every meeting of the

Board of Directors will be open to pub-
lic observation except as provided in
§§ 1409.4 and 1409.5 of this part.

§ 1409.4 Exemptions.
(a) A portion or portions of a Board

meeting may be closed to the public
and any information pertaining to such
meeting otherwise required by § 1409.3
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of this part to be disclosed to the pub-
lic may be withheld, where the Board
determines that public disclosure of in-
formation to be discussed at such
meetings is likely to—

(1) Disclose matters that are:
(i) Specifically authorized under cri-

teria established by an Executive order
to be kept secret in the interests of na-
tional defense or foreign policy and

(ii) In fact properly classified pursu-
ant to such Executive order;

(2) Relate solely to the internal per-
sonnel rules and practice of Com-
modity Credit Corporation;

(3) Disclose matters specifically ex-
empted from disclosure by statute
(other than the Freedom of Informa-
tion Act, 5 U.S.C. 552), provided that
such statute:

(i) Requires that the matters be with-
held from the public in such a manner
as to leave no discretion on the issue,
or

(ii) Establishes particular criteria for
withholding or refers to particular
types of matters to be withheld;

(4) Disclose trade secrets and com-
mercial or financial information ob-
tained from a person and privileged or
confidential;

(5) Involve accusing any person of a
crime, or formally censuring any per-
son;

(6) Disclose information of a personal
nature where disclosure would con-
stitute a clearly unwarranted invasion
of personal privacy;

(7) Disclose investigatory records
compiled for law enforcement purposes,
or information which if written would
be contained in such records, but only
to the extent that the production of
such records or information would:

(i) Interfere with enforcement pro-
ceedings,

(ii) Deprive a person of a right to a
fair trial or to an impartial adjudica-
tion,

(iii) Constitute an unwarranted inva-
sion of personal privacy, or

(iv) Disclose the identity of a con-
fidential source, and, in the case of a
record compiled by a criminal enforce-
ment authority in the course of a
criminal investigation, or by an agency
conducting a lawful national security
intelligence investigation, confidential

information furnished only by the con-
fidential source,

(v) Disclose investigative techniques
and procedures, or

(vi) Endanger the life or physical
safety of law enforcement personnel;

(8) Disclose information contained in
or related to examination, operating,
or condition reports prepared by, on be-
half of, or for the use of an agency re-
sponsible for the regulation or super-
vision of financial institutions;

(9) Disclose information the pre-
mature disclosure of which would be
likely to: (i) Lead to significant finan-
cial speculation in agricultural com-
modities or significantly endanger the
stability of any financial institution;
or

(ii) Significantly frustrate implemen-
tation of a proposed Board action ex-
cept where the Board has already dis-
closed to the public the content or na-
ture of its proposed action or where
Commodity Credit Corporation is re-
quired by law to make such disclosure
on its own initiative prior to taking
final action on such proposal; or

(10) Specifically concern Commodity
Credit Corporation’s participation in a
civil action or proceedings.

(b) Any Board meeting or portion
thereof, which may be closed, or any
information which may be withheld
under paragraph (a) of this section, will
not be closed or withheld, respectively,
in any case where the Board finds the
public interest requires otherwise.

§ 1409.5 Closure of meetings.
(a) Procedure for closing a majority of

the meetings. (1) A majority of the
meetings of the Board will be closed to
the public pursuant to exemptions 4, 8,
(9)(i) and 10 of § 1409.4(a) of this part.
These meetings will include delibera-
tions such as those relating to the lev-
els of price support for various agricul-
tural commodities, the allocation of
quantities of commodities for export
programs, and the interest rates for
commodity loans and farm storage fa-
cility loans. Board meetings will be
closed pursuant to exemptions 4, 8,
(9)(i) and 10 when at least five Direc-
tors vote at the beginning of such
meeting, or portion thereof, to close
the exempt portion or portions of the
meeting. A copy of the vote, reflecting
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the vote of each Director on the ques-
tion, will be made available to the pub-
lic. The Board will, except to the ex-
tent that such information is exempt
from disclosure under the exemptions
in § 1409.4(a) of this part, provide the
public with public announcement of
the time, place, and subject matter of
the meeting and of each portion there-
of, at the earliest practicable time.

(2) The provisions of paragraph (b) of
this section and § 1409.6, except
§ 1409.6(e), of this part will not apply to
any meeting or portion thereof to
which paragraph (a) of this section ap-
plies.

(b) Procedure for closing other meetings.
(1) A separate vote of the entire mem-
bership of the Board will be taken with
respect to each Board meeting a por-
tion or portions of which are proposed
to be closed to the public or any infor-
mation which is proposed to be with-
held from the public on the basis of one
or more of the exemptions in § 1409.4(a)
of this part. The vote of each Director
will be recorded and no proxy shall be
allowed.

(2) A portion or portions of a meeting
may be closed on the basis of one or
more of the exemptions in § 1409.4(a) of
this part only when at least five Direc-
tors vote to take such action.

(3) A single vote of the entire mem-
bership of the Board may be taken with
respect to a series of meetings, a por-
tion or portions of which are proposed
to be closed to the public or with re-
spect to the withholding of any infor-
mation concerning such series of meet-
ings, on the basis of one or more of the
exemptions in § 1409.4(a) of this part.
Each meeting in such series must in-
volve the same particular matters and
must be scheduled to be held no more
than thirty days after the initial meet-
ing in such series. The vote of each Di-
rector participating in such vote will
be recorded and no proxy vote shall be
allowed.

(4) Whenever any person whose inter-
ests may be directly affected by a por-
tion of a Board’s meeting requests that
the Board close such portion to the
public on the basis of exemptions (5),
(6), or (7) of § 1409.4(a) of this part, the
Board, upon the request of any one of
its members, will vote whether or not
to close such portion of the meeting.

The vote of each Director participating
in such vote will be recorded and no
proxy shall be allowed.

(c) General counsel’s certification. Be-
fore every Board meeting closed on the
basis of one or more of the exemptions
in § 1409.4(a) of this part, the General
Counsel will publicly certify that, in
his opinion, the meeting may be closed
to the public and shall state each rel-
evant exemption.

§ 1409.6 Notices to the public.
(a)(1) The Secretary of the Board will

make a public announcement at least
one week before each Board meeting of
(i) the time and place of the meeting,
(ii) subject matter of the meeting, ex-
cept to the extent that such informa-
tion is exempt from disclosure under
§ 1409.4(a) of this part, (iii) whether the
meeting is to be open or closed to the
public and (iv) the name and business
telephone number of the Secretary of
the Board.

(2) Notwithstanding paragraph (a)(1)
of this section, less than one week ad-
vance public notice for a meeting may
be given when at least five Directors
determine by recorded vote that the
Board business requires that a meeting
be called at an earlier date, but in such
case, announcement of the meeting
will be made at the earliest practicable
time.

(b)(1) When the Board votes on
whether to close a portion or portions
of a meeting or a series of meetings, or
with respect to withholding any infor-
mation concerning such meeting or se-
ries of meetings, in accordance with
§ 1409.5(b) of this part, the Secretary of
the Board will make available to the
public a written copy of such vote re-
flecting the vote of each member on
the question within one business day of
such vote.

(2) If the Board votes to close a por-
tion or portions of a meeting or a se-
ries of meetings in accordance with
§ 1409.5(b) of this part, the Secretary of
the Board will make available to the
public within one business day of such
vote, (i) a list of the names and affili-
ations of persons expected to be
present at such closed portion or por-
tions of the meeting or series of meet-
ings and (ii) a full written explanation
of the Board’s action in closing the

VerDate 11<MAY>2000 02:49 Jan 16, 2002 Jkt 197019 PO 00000 Frm 00341 Fmt 8010 Sfmt 8010 Y:\SGML\197019T.XXX pfrm01 PsN: 197019T



342

7 CFR Ch. XIV (1–1–02 Edition)§ 1409.7

portion of portions of the meeting or
series of meetings, unless such disclo-
sure would reveal the information that
the meeting itself was closed to pro-
tect.

(c) The time or place of a board meet-
ing may be changed following the pub-
lic announcement as required by para-
graph (a)(1) of this section only if the
Board publicly announces such change
or changes at the earliest practicable
time.

(d) The subject matter of a Board
meeting or the determination of the
Board to open or close a meeting or
portions thereof to the public, may be
changed following the public announce-
ment as required by paragraph (a)(1) of
this section only if (i) five Directors
determine by recorded vote that Board
business so requires and that no earlier
announcement of the change was pos-
sible and (ii) the Board publicly an-
nounces such change and the vote of
each Director upon such change at the
earliest practicable time.

(e) The Secretary of the Board shall
use all reasonable means to keep the
public promptly and fully informed of
public announcements including the
use of a bulletin board outside the of-
fice of the Secretary of the Board at
the address indicated in § 1409.8(b) of
this part. Requests for information
concerning Board meetings should be
addressed to the Secretary of the
Board.

(f) Immediately following each public
announcement required by this section,
the information provided in such public
announcement will be submitted for
publication in the FEDERAL REGISTER.

(g) The Board usually meets in room
200–A, Administration Building, United
States Department of Agriculture, 14th
Street and Independence Avenue, SW.,
Washington, DC. Each person inter-
ested in attending an open meeting of
the Board should notify the Secretary
of the Board at least one business day
prior to the open meeting of their in-
tention to attend the meeting. Any
person who fails to do so may not be
accommodated if there is insufficient
space in the meeting room.

§ 1409.7 Records retention.
(a) The Secretary of the Board will

maintain the following records for each

Board meeting, or portion thereof
which is closed to the public pursuant
to a vote under § 1409.5 of this part:

(1) A copy of the General Counsel’s
certification required by § 1409.5(c) of
this part;

(2) A copy of a statement from the
presiding officer which sets forth the
time and place of the closed meeting or
portion thereof and list of persons
present; and

(3) A complete verbatim transcript or
electronic recording adequate to record
fully the proceedings of each Board
meeting or portion of a meeting, ex-
cept that in the case of a meeting or
portion of a meeting closed to the pub-
lic on the basis of exemptions (8), (9)(i)
or (10) of § 1409.4(a) of this part, the
Secretary of the Board will maintain
either a transcript, electronic record-
ing, or a complete set of minutes. Such
minutes shall fully and clearly describe
all matters discussed and shall provide
a full and accurate summary of actions
taken and the reasons therefor, includ-
ing a description of each of the views
expressed on any item and the record
of any roll-call vote reflecting the vote
of each member on the question. All
documents considered in connection
with any action will be identified in
such minutes.

(b) The retention period for the rec-
ords required by paragraph (a) of this
section will be for a period of at least
two years after the particular Board
meeting, or until one year after the
conclusion of any Board proceeding
with respect to which the meeting or
portion thereof was held, whichever oc-
curs later.

§ 1409.8 Public inspection and copying
of records; applicable fees.

(a) The Secretary of the Board will
make promptly available to the public
the transcript, electronic recording,
transcription of the recording, or min-
utes of the discussion of any item on
the agenda of a Board meeting, or any
item of the testimony of any witness
received at the meeting except for such
item or items of such discussion or tes-
timony as the Secretary of the Board
determines to contain information
which may be withheld on the basis of
one or more of the exemptions in
§ 1409.4(a) of this part.
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(b) Requests for public inspection of
electronic recording, transcripts or
minutes of Board meetings shall be
made to the Secretary of the Board of
Directors of Commodity Credit Cor-
poration, Room 218–W, Administration
Building, United States Department of
Agriculture, 14th Street and Independ-
ence Avenue, SW., Washington, DC
20250.

(c) The transcripts, minutes, or tran-
scriptions of electronic recordings of a
Board meeting will disclose the iden-
tity of each speaker, and will be fur-
nished to any person at the actual cost
of transcription or duplication.

§ 1409.9 Report to Congress.

The Secretary of Agriculture will an-
nually report to the Congress regarding
the Board’s compliance with the Gov-
ernment in the Sunshine Act, including
a tabulation of the total number of
open meetings, the total number of
closed meetings, the reasons for closing
such meetings and a description of any
litigation brought against the Board
pursuant to the Government in the
Sunshine Act, including any costs as-
sessed against Commodity Credit Cor-
poration in such litigation.
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