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3 The partial decision on site suitability 
issues shall be incorporated in the decision 
regarding issuance of a construction permit 
to the extent that it serves as a basis for the 
decision on a specific site issue(s).

§ 2.606 Partial decisions on site suit-
ability issues. 

(a) The provisions of §§ 2.754, 2.755, 
2.760, 2.761, 2.762, 2.763, and 2.764(a) shall 
apply to any partial initial decision 
rendered in accordance with this sub-
part. Section 2.764(b) shall not apply to 
any partial initial decision rendered in 
accordance with this subpart. No lim-
ited work authorization may be issued 
pursuant to § 50.10(e) of part 50 of this 
chapter and no construction permit 
may be issued without completion of 
the full review required by section 
102(2) of the National Environmental 
Policy Act of 1969, as amended, and 
subpart A of part 51 of this chapter. 
The authority of the Commission to re-
view such a partial initial decision sua 
sponte, or to raise sua sponte an issue 
that has not been raised by the parties, 
will be exercised within the same time 
period as in the case of a full decision 
relating to the issuance of a construc-
tion permit. 

(b)(1) A partial decision on one or 
more site suitability issues pursuant to 
the applicable provisions of part 50, 
subpart A of part 51, and part 100 of 
this chapter issued in accordance with 
this subpart shall (i) clearly identify 
the site to which the partial decision 
applies and (ii) indicate to what extent 
additional information may be needed 
and additional review may be required 
to enable the Commission to determine 
in accordance with the provisions of 
the Act and the applicable provisions 
of the regulations in this chapter 
whether a construction permit for a fa-
cility to be located on the site identi-
fied in the partial decision should be 
issued or denied. 

(2) Following completion of Commis-
sion review of the partial initial deci-
sion of the Atomic Safety and Licens-
ing Board, after hearing, on the site 
suitability issues, the partial decision 
shall remain in effect either for a pe-
riod of five years or, where the appli-
cant for the construction permit has 
made timely submittal of the informa-
tion required to support the applica-
tion as provided in § 2.101(a–1), until the 
proceeding for a permit to construct a 
facility on the site identified in the 

partial decision has been concluded, 3 
unless the Commission or Atomic Safe-
ty and Licensing Board, upon its own 
initiative or upon motion by a party to 
the proceeding, finds that there exists 
significant new information that sub-
stantially affects the earlier conclu-
sions and reopens the hearing record on 
site suitability issues. Upon good cause 
shown, the Commission may extend the 
five year period during which a partial 
decision shall remain in effect for a 
reasonable period of time not to exceed 
one year.

[42 FR 22885, May 5, 1977, as amended at 49 
FR 9401, Mar. 12, 1984]

Subpart G—Rules of General 
Applicability

§ 2.700 Scope of subpart. 

The general rules in this subpart gov-
ern procedure in all adjudications initi-
ated by the issuance of an order pursu-
ant to § 2.202, an order pursuant to 
§ 2.205(e), a notice of hearing, a notice 
of proposed action issued pursuant to 
§ 2.105, or a notice issued pursuant to 
§ 2.102(d)(3). The procedures applicable 
to the proceeding on an application for 
a license to receive and possess high-
level radioactive waste at a geologic 
repository operations area are set forth 
in subpart J. 

[56 FR 40685, Aug. 15, 1991]

§ 2.700a Exceptions. 

(a) Consistent with 5 U.S.C. 554(a)(4) 
of the Administrative Procedure Act, 
the Commission may provide alter-
native procedures in adjudications to 
the extent that there is involved the 
conduct of military or foreign affairs 
functions. 

(b) This rule shall apply to pro-
ceedings in progress where hearings 
have already been requested or ordered 
as well as to future proceedings. 

[47 FR 4493, Feb. 1, 1982]
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§ 2.701 Filing of documents. 

(a) Documents shall be filed with the 
Commission in adjudications subject to 
this part either: 

(1) By delivery to the NRC Public 
Document Room at One White Flint 
North, 11555 Rockville Pike (first 
floor), Rockville, Maryland 20852–2738, 
or 

(2) By mail or addressed to the Sec-
retary, U.S. Nuclear Regulatory Com-
mission, Washington, DC 20555–0001, At-
tention: Rulemakings and Adjudica-
tions Staff. 

(b) All documents offered for filing 
shall be accompanied by proof of serv-
ice upon all parties to the proceeding 
or their attorneys of record as required 
by law or by rule or order of the Com-
mission. The staff of the Commission 
shall be deemed to be a party. 

(c) Filing by mail, telegram, or fac-
simile will be deemed to be complete as 
of the time of deposit in the mail or 
with a telegraph company or upon fac-
simile transmission. 

[27 FR 377, Jan. 13, 1962, as amended at 29 FR 
12830, Sept. 11, 1964; 33 FR 6708, May 2, 1968; 
39 FR 35332, Oct. 1, 1974; 53 FR 43419, Oct. 27, 
1988; 62 FR 27495, May 20, 1997; 64 FR 48948, 
Sept. 9, 1999; 67 FR 67098, Nov. 4, 2002]

§ 2.702 Docket. 

The Secretary shall maintain a dock-
et for each proceeding subject to this 
part, commencing with the issuance of 
the initial notice of hearing, notice of 
consideration of issuance of facility op-
erating license or other proposed ac-
tion specified in § 2.105, or order. The 
Secretary shall maintain all files and 
records, including the transcripts of 
testimony and exhibits and all papers, 
correspondence, decisions and orders 
filed or issued. 

[57 FR 4153, Feb. 4, 1992]

§ 2.703 Notice of hearing. 

(a) In a proceeding in which the 
terms of a notice of hearing are not 
otherwise prescribed by this part, the 
order or notice of hearing will state: 

(1) The nature of the hearing, and its 
time and place, or a statement that the 
time and place will be fixed by subse-
quent order; 

(2) The legal authority and jurisdic-
tion under which the hearing is to be 
held; 

(3) The matters of fact and law as-
serted or to be considered; and 

(4) The time within which an answer 
shall be filed. 

(b) The time and place of hearing will 
be fixed with due regard for the con-
venience of the parties or their rep-
resentatives, the nature of the pro-
ceeding, and the public interest.

§ 2.704 Designation of presiding offi-
cer, disqualification, unavailability. 

(a) The Commission may provide in 
the notice of hearing that one or more 
members of the Commission, or an 
atomic safety and licensing board, or a 
named officer who has been delegated 
final authority in the matter, shall 
preside. If the Commission does not so 
provide, the Chairman of the Atomic 
Safety and Licensing Board Panel will 
issue an order designating an atomic 
safety and licensing board appointed 
pursuant to section 191 of the Atomic 
Energy Act of 1954, as amended, or, if 
the Commission has not provided for 
the hearing to be conducted by an 
atomic safety and licensing board, the 
Chief Administrative Law Judge will 
issue an order designating an adminis-
trative law judge appointed pursuant 
to section 3105 of title 5 of the United 
States Code. 

(b) If a designated presiding officer or 
a designated member of an atomic safe-
ty and licensing board deems himself 
disqualified to preside or to participate 
as a board member in the hearing, he 
shall withdraw by notice on the record 
and shall notify the Commission or the 
Chairman of the Atomic Safety and Li-
censing Board Panel, as appropriate, of 
his withdrawal. 

(c) If a party deems the presiding of-
ficer or a designated member of an 
atomic safety and licensing board to be 
disqualified, he may move that the pre-
siding officer or the board member dis-
qualify himself. The motion shall be 
supported by affidavits setting forth 
the alleged grounds for disqualifica-
tion. If the presiding officer does not 
grant the motion or the board member 
does not disqualify himself, the motion 
shall be referred to the Commission 
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4 When a reference is made to the Commis-
sion or the presiding officer in this subpart 
and a presiding officer has been designated, 
the specified action will be taken by the pre-
siding officer, unless otherwise provided.

which will determine the sufficiency of 
the grounds alleged. 

(d) If a presiding officer or a des-
ignated member of an atomic safety 
and licensing board becomes unavail-
able during the course of a hearing, the 
Commission or the Chairman of the 
Atomic Safety and Licensing Board 
Panel, as appropriate, will designate 
another presiding officer or atomic 
safety and licensing board member. If 
he becomes unavailable after the hear-
ing has been concluded: 

(1)(i) The Commission may designate 
another presiding officer to make the 
decision; or 

(ii) The Chairman of the Atomic 
Safety and Licensing Board Panel or 
the Commission, as appropriate, may 
designate another atomic safety and li-
censing board member to participate in 
the decision; 

(2) The Commission may direct that 
the record be certified to it for deci-
sion; or 

(3) The Commission may designate 
another presiding officer. 

(e) In the event of substitution of a 
presiding officer or a designated mem-
ber of an atomic safety and licensing 
board for the one originally designated, 
any motion predicated upon the substi-
tution shall be made within five (5) 
days thereafter. 

[27 FR 377, Jan. 13, 1962, as amended at 31 FR 
16310, Dec. 21, 1966; 35 FR 11459, July 17, 1970; 
35 FR 12649, Aug. 8, 1970; 40 FR 51996, Nov. 7, 
1975; 40 FR 53379, Nov. 18, 1975; 56 FR 29408, 
June 27, 1991]

§ 2.705 Answer. 
(a) Within twenty (20) days after 

service of the notice of hearing, or such 
other time as may be specified in the 
notice of hearing, a party may file an 
answer which shall concisely state: 

(1) The nature of his defense or other 
position; 

(2) The items of the specification of 
issues he controverts and those he does 
not controvert; and 

(3) Whether he proposes to appear 
and present evidence. 

(b) If facts are alleged in the speci-
fication of issues, the answer shall 
admit or deny specifically each mate-
rial allegation of fact; or, where the 
party has no knowledge or information 
sufficient to form a belief, the answer 

may so state and the statement shall 
have the effect of a denial. Material al-
legations of fact not denied shall be 
deemed to be admitted. Matters alleged 
as affirmative defenses or positions 
shall be separately stated and identi-
fied and, in the absence of a reply, shall 
be deemed to be controverted. 

(c) If a party does not oppose an 
order or proposed action embodied in 
or accompanying the notice of hearing, 
or does not wish to appear and present 
evidence at the hearing, the answer 
shall so state. In lieu of appearing at 
the hearing, a party may request leave 
to file a statement under oath or affir-
mation of reasons why the proposed 
order or action should not be issued or 
should differ from that proposed. Such 
a statement, if accepted, will be ac-
corded whatever weight is deemed 
proper.

§ 2.706 Reply. 
A party may file a reply to an answer 

within ten (10) days after it is served. 

[27 FR 377, Jan. 13, 1962, as amended at 43 FR 
17801, Apr. 26, 1978]

§ 2.707 Default. 
On failure of a party to file an answer 

or pleading within the time prescribed 
in this part or as specified in the notice 
of hearing or pleading; to appear at a 
hearing or prehearing conference, to 
comply with any prehearing order en-
tered pursuant to § 2.751a or § 2.752, or 
to comply with any discovery order en-
tered by the presiding officer pursuant 
to § 2.740, the Commission or the pre-
siding officer 4 may make such orders 
in regard to the failure as are just, in-
cluding, among others, the following:

(a) Without further notice, find the 
facts as to the matters regarding which 
the order was made in accordance with 
the claim of the party obtaining the 
order, and enter such order as may be 
appropriate; or 

(b) Proceed without further notice to 
take proof on the issues specified. 

[37 FR 15131, July 28, 1972]
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§ 2.708 Formal requirements for docu-
ments. 

(a) Each document filed in an adju-
dication subject to this part to which a 
docket number has been assigned shall 
bear the docket number and title of the 
proceeding. 

(b) Each document shall be bound on 
the left side and typewritten, printed 
or otherwise reproduced in permanent 
form on good unglazed paper of stand-
ard letterhead size. Each page shall 
begin not less than one and one-quarter 
inches from the top, with side and bot-
tom margins of not less than one and 
one-quarter inches. Text shall be dou-
ble-spaced, except that quotations may 
be single-spaced and indented. The re-
quirements of this paragraph do not 
apply to original documents or admis-
sible copies offered as exhibits, or to 
specially prepared exhibits. 

(c) The original of each document 
shall be signed in ink by the party or 
his authorized representative, or by an 
attorney having authority with respect 
to it. The capacity of the person sign-
ing, his address, and the date shall be 
stated. The signature of a person sign-
ing in a representative capacity is a 
representation that the document has 
been subscribed in the capacity speci-
fied with full authority, that he has 
read it and knows the contents, that to 
the best of his knowledge, information, 
and belief the statements made in it 
are true, and that it is not interposed 
for delay. If a document is not signed, 
or is signed with intent to defeat the 
purpose of this section, it may be 
stricken. 

(d) Except as otherwise provided by 
this part or by order, a pleading (or 
other document) other than cor-
respondence shall be filed in an origi-
nal and two conformed copies. 

(e) The first document filed by any 
person in a proceeding shall designate 
the name and address of a person on 
whom service may be made. 

(f) A document filed by telegraph 
need not comply with the formal re-
quirements of paragraphs (b), (c), and 
(d) of this section if an original and 
copies otherwise complying with all of 
the requirements of this section are 
mailed within two (2) days thereafter 
to the Secretary, U.S. Nuclear Regu-
latory Commission, Washington, DC 

20555–0001, Attention: Rulemakings and 
Adjudications Staff. 

[27 FR 377, Jan. 13, 1962, as amended at 28 FR 
10153, Sept. 17, 1963; 33 FR 6708, May 5, 1968; 
39 FR 35332, Oct. 1, 1974; 45 FR 49537, July 25, 
1980; 62 FR 27495, May 20, 1997]

§ 2.709 Acceptance for filing. 

A document which fails to conform 
to the requirements of § 2.708 may be 
refused acceptance for filing and may 
be returned with an indication of the 
reason for nonacceptance. Any matter 
so tendered but not accepted for filing 
shall not be entered on the Commis-
sion’s docket.

§ 2.710 Computation of time. 

In computing any period of time, the 
day of the act, event, or default after 
which the designated period of time be-
gins to run is not included. The last 
day of the period so computed is in-
cluded unless it is a Saturday, Sunday, 
or legal holiday at the place where the 
action or event is to occur, in which 
event the period runs until the end of 
the next day which is neither a Satur-
day, Sunday, nor holiday. Whenever a 
party has the right or is required to do 
some act within a prescribed period 
after the service of a notice or other 
paper upon him or her and the notice 
or paper is served upon by mail, five (5) 
days shall be added to the prescribed 
period. Only two (2) days shall be added 
when a document is served by express 
mail. 

[46 FR 58281, Dec. 1, 1981]

§ 2.711 Extension and reduction of 
time limits. 

(a) Except as otherwise provided by 
law, whenever an act is required or al-
lowed to be done at or within a speci-
fied time, the time fixed or the period 
of time prescribed may for good cause 
be extended or shortened by the Com-
mission or the presiding officer, or by 
stipulation approved by the Commis-
sion or the presiding officer. 

(b) In any instance in which this part 
does not prescribe a time limit for an 
action to be taken in the proceeding, 
the Commission or the presiding officer 
may set a time limit for that action. 

[37 FR 15131, July 28, 1972]
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§ 2.712 Service of papers, methods, 
proof. 

(a) Service of papers by the Commission. 
Except for subpoenas, the Commission 
will serve all orders, decisions, notices, 
and other papers issued by it upon all 
parties. 

(b) Who may be served. Any paper re-
quired to be served upon a party shall 
be served upon him or upon the rep-
resentative designated by him or by 
law to receive service of papers. When 
a party has appeared by attorney, serv-
ice must be made upon the attorney of 
record. 

(c) How service may be made. Service 
may be made by personal delivery, by 
first class, certified or registered mail 
including air mail, by telegraph, or as 
otherwise authorized by law. Where 
there are numerous parties to a pro-
ceeding, the Commission may make 
special provision regarding the service 
of papers. The presiding officer may re-
quire service by express mail upon 
some or all parties and the presiding 
officer. 

(d) Service on the Secretary. (1) All 
pleadings must be served on the Sec-
retary of the Commission in the same 
or equivalent manner, i.e., telefax, ex-
press mail, personal delivery, or cou-
rier, that they are served upon the ad-
judicatory tribunals and the parties to 
the proceedings so that the Secretary 
will receive the pleading at approxi-
mately the same time that it is re-
ceived by the tribunal to which the 
pleading is directed. 

(2) When pleadings are personally de-
livered to tribunals while they are con-
ducting proceedings outside the Wash-
ington, DC area, service on the Sec-
retary may be accomplished by over-
night mail. 

(3) Service of pre-filed testimony and 
demonstrative evidence (e.g., maps and 
other physical exhibits) on the Sec-
retary may be made by first-class mail 
in all cases. 

(4) The addresses for the Secretary 
are: 

(i) First class mail: Office of the Sec-
retary, U.S. Nuclear Regulatory Com-
mission, Washington, DC 20555–0001, At-
tention: Rulemakings and Adjudica-
tions Staff. 

(ii) Express mail: Office of the Sec-
retary, Sixteenth Floor, One White 

Flint North, 11555 Rockville Pike, 
Rockville, Maryland 20852, Attention: 
Rulemakings and Adjudications Staff. 

(iii) Facsimile: (301) 415–1101, 
verification number is (301) 415–1966; 
and e-mail: SECY@NRC.gov. 

(e) When service complete. Service 
upon a party is complete: 

(1) By personal delivery, on handing 
the paper to the individual, or leaving 
it at his office with his clerk or other 
person in charge or, if there is no one 
in charge, leaving it in a conspicuous 
place therein or, if the office is closed 
or the person to be served has no office, 
leaving it at his usual place of resi-
dence with some person of suitable age 
and discretion then residing there; 

(2) By telegraph, when deposited with 
a telegraph company, properly ad-
dressed and with charges prepaid; 

(3) By mail, on deposit in the United 
States mail, properly stamped and ad-
dressed; or 

(4) When service cannot be effected in 
a manner provided by paragraphs (d) (1) 
to (3) inclusive of this section in any 
other manner authorized by law. 

(f) Proof of service. Proof of service, 
stating the name and address of the 
person on whom served and the manner 
and date of service, shall be shown for 
each document filed, and may be made 
by: 

(1) Written acknowledgment of the 
party served or his counsel; 

(2) The certificate of counsel if he has 
made the service; or 

(3) The affidavit of the person mak-
ing the service. 

(g) Free copying and service. Except in 
an antitrust proceeding, in any adju-
dicatory proceeding on an application 
for a license or an amendment thereto, 
the Commission, upon request by a 
party other than the applicant, will 
copy and serve without cost to that 
party that party’s testimony (includ-
ing attachments), proposed findings of 
fact and conclusions of law, and re-
sponses to discovery requests. These 
documents should be filed with Dock-
eting and Service not less than five 
days before they are due to be sub-
mitted to an adjudicatory board, unless 

VerDate Dec<13>2002 13:04 Feb 18, 2003 Jkt 200028 PO 00000 Frm 00052 Fmt 8010 Sfmt 8010 Y:\SGML\200028T.XXX 200028T



53

Nuclear Regulatory Commission § 2.713

1 This paragraph is suspended until further 
action of the Commission. (See 46 FR 13681, 
Feb. 24, 1981)

the presiding officer provides other-
wise. 1

[27 FR 377, Jan. 13, 1962, as amended at 28 FR 
10153, Sept. 17, 1963; 31 FR 4390, Mar. 15, 1966; 
45 FR 49537, July 25, 1980; 46 FR 13681, Feb. 24, 
1981; 46 FR 58281, Dec. 1, 1981; 54 FR 26731, 
June 26, 1989; 54 FR 29008, July 11, 1989; 60 FR 
24551, May 9, 1995; 62 FR 27495, May 20, 1997]

§ 2.713 Appearance and practice be-
fore the Commission in adjudica-
tory proceedings. 

(a) Standards of practice. In the exer-
cise of their functions under this sub-
part, the Commission, the Atomic 
Safety and Licensing Boards, and Ad-
ministrative Law Judges function in a 
quasijudicial capacity. Accordingly, 
parties and their representatives in 
proceedings subject to this subpart are 
expected to conduct themselves with 
honor, dignity, and decorum as they 
should before a court of law. 

(b) Representation. A person may ap-
pear in an adjudication on his or her 
own behalf or by an attorney-at-law. A 
partnership, corporation or unincor-
porated association may be represented 
by a duly authorized member or officer, 
or by an attorney-at-law. A party may 
be represented by an attorney-at-law 
provided the attorney is in good stand-
ing and has been admitted to practice 
before any Court of the United States, 
the District of Columbia, or the high-
est court of any State, territory, or 
possession of the United States. Any 
person appearing in a representative 
capacity shall file with the Commis-
sion a written notice of appearance 
which shall state his or her name, ad-
dress, and telephone number; the name 
and address of the person on whose be-
half he or she appears; and, in the case 
of an attorney-at-law, the basis of his 
or her eligibility as a representative or, 
in the case of another representative, 
the basis of his or her authority to act 
on behalf of the party. 

(c) Reprimand, censure or suspension 
from the proceeding. (1) A presiding offi-
cer or the Commission may, if nec-
essary for the orderly conduct of a pro-
ceeding, reprimand, censure or suspend 
from participation in the particular 
proceeding pending before it any party 

or representative of a party who shall 
refuse to comply with its directions, or 
who shall be guilty of disorderly, dis-
ruptive, or contemptuous conduct. 

(2) A reprimand, a censure or a sus-
pension which is ordered to run for one 
day or less shall be ordered with 
grounds stated on the record of the 
proceeding and shall advise the person 
disciplined of the right to appeal pursu-
ant to paragraph (c)(3) of this section. 
A suspension which is ordered for a 
longer period shall be in writing, shall 
state the grounds on which it is based, 
and shall advise the person suspended 
of the right to appeal and to request a 
stay pursuant to paragraphs (c)(3) and 
(c)(4) of this section. A proceeding may 
be stayed for a reasonable time in 
order for an affected party to obtain 
other representation if this would be 
necessary to prevent injustice. 

(3) Anyone disciplined pursuant to 
this section may within ten (10) days 
after issuance of the order file an ap-
peal with the Commission. The appeal 
shall be in writing and state concisely, 
with supporting argument, why the ap-
pellant believes the order was erro-
neous, either as a matter of fact or law. 
The Commission shall consider each 
appeal on the merits, including appeals 
in cases in which the suspension period 
has already run. If necessary for a full 
and fair consideration of the facts, the 
Commission may conduct further evi-
dentiary hearings, or may refer the 
matter to another presiding officer for 
development of a record. In the latter 
event, unless the Commission provides 
specific directions to the presiding offi-
cer, that officer shall determine the 
procedure to be followed and who shall 
present evidence, subject to applicable 
provisions of law. Such hearing shall 
commence as soon as possible. In the 
case of an attorney, if no appeal is 
taken of a suspension, or, if the suspen-
sion is upheld at the conclusion of the 
appeal, the presiding officer, or the 
Commission, as appropriate, shall no-
tify the state bar(s) to which the attor-
ney is admitted. Such notification 
shall include copies of the order of sus-
pension, and, if an appeal was taken, 
briefs of the parties, and the decision of 
the Commission. 

(4) A suspension exceeding 1 day shall 
not be effective for 72 hours from the 
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date the suspension order is issued. 
Within this time a suspended indi-
vidual may request a stay of the sanc-
tion from the appropriate reviewing 
tribunal pending appeal. No responses 
to the stay request from other parties 
will be entertained. If a timely stay re-
quest is filed, the suspension shall be 
stayed until the reviewing tribunal 
rules on the motion. The stay request 
shall be in writing and contain the in-
formation specified in § 2.788(b) (1), (2) 
and (3) of this part. The Commission 
shall rule on the stay request within 10 
days after the filing of the motion. The 
Commission shall consider the factors 
specified in § 2.788(e) (1) and (2) of this 
part is determining whether to grant 
or deny a stay application. 

[45 FR 69878, Oct. 22, 1980, as amended at 56 
FR 29408, June 27, 1991]

§ 2.714 Intervention. 

(a)(1) Any person whose interest may 
be affected by a proceeding and who de-
sires to participate as a party shall file 
a written petition for leave to inter-
vene. In a proceeding noticed pursuant 
to § 2.105, any person whose interest 
may be affected may also request a 
hearing. The petition and/or request 
shall be filed not later than the time 
specified in the notice of hearing, or as 
provided by the Commission, the pre-
siding officer or the Atomic Safety and 
Licensing Board designated to rule on 
the petition and/or request, or as pro-
vided in § 2.102(d)(3). Nontimely filings 
will not be entertained absent a deter-
mination by the Commission, the pre-
siding officer or the Atomic Safety and 
Licensing Board designated to rule on 
the petition and/or request, that the 
petition and/or request should be 
granted based upon a balancing of the 
following factors in addition to those 
set out in paragraph (d)(1) of this sec-
tion: 

(i) Good cause, if any, for failure to 
file on time. 

(ii) The availability of other means 
whereby the petitioner’s interest will 
be protected. 

(iii) The extent to which the peti-
tioner’s participation may reasonably 
be expected to assist in developing a 
sound record. 

(iv) The extent to which the peti-
tioner’s interest will be represented by 
existing parties. 

(v) The extent to which the peti-
tioner’s participation will broaden the 
issues or delay the proceeding. 

(2) The petition shall set forth with 
particularity the interest of the peti-
tioner in the proceeding, how that in-
terest may be affected by the results of 
the proceeding, including the reasons 
why petitioner should be permitted to 
intervene, with particular reference to 
the factors in paragraph (d)(1) of this 
section, and the specific aspect or as-
pects of the subject matter of the pro-
ceeding as to which petitioner wishes 
to intervene. 

(3) Any person who has filed a peti-
tion for leave to intervene or who has 
been admitted as a party pursuant to 
this section may amend his petition for 
leave to intervene. A petition may be 
amended without prior approval of the 
presiding officer at any time up to fif-
teen (15) days prior to the holding of 
the special prehearing conference pur-
suant to § 2.751a, or where no special 
prehearing conference is held, fifteen 
(15) days prior to the holding of the 
first prehearing conference. After this 
time a petition may be amended only 
with approval of the presiding officer, 
based on a balancing of the factors 
specified in paragraph (a)(1) of this sec-
tion. Such an amended petition for 
leave to intervene must satisfy the re-
quirements of this paragraph (a) of this 
section pertaining to specificity. 

(b)(1) Not later than fifteen (15) days 
prior to the holding of the special pre-
hearing conference pursuant to § 2.751a, 
or if no special prehearing conference 
is held, fifteen (15) days prior to the 
holding of the first prehearing con-
ference, the petitioner shall file a sup-
plement to his or her petition to inter-
vene that must include a list of the 
contentions which petitioner seeks to 
have litigated in the hearing. A peti-
tioner who fails to file a supplement 
that satisfies the requirements of para-
graph (b)(2) of this section with respect 
to at least one contention will not be 
permitted to participate as a party. 
Additional time for filing the supple-
ment may be granted based upon a bal-
ancing of the factors in paragraph 
(a)(1) of this section. 

VerDate Dec<13>2002 13:04 Feb 18, 2003 Jkt 200028 PO 00000 Frm 00054 Fmt 8010 Sfmt 8010 Y:\SGML\200028T.XXX 200028T



55

Nuclear Regulatory Commission § 2.714

(2) Each contention must consist of a 
specific statement of the issue of law 
or fact to be raised or controverted. In 
addition, the petitioner shall provide 
the following information with respect 
to each contention: 

(i) A brief explanation of the bases of 
the contention. 

(ii) A concise statement of the al-
leged facts or expert opinion which 
support the contention and on which 
the petitioner intends to rely in prov-
ing the contention at the hearing, to-
gether with references to those specific 
sources and documents of which the pe-
titioner is aware and on which the peti-
tioner intends to rely to establish 
those facts or expert opinion. 

(iii) Sufficient information (which 
may include information pursuant to 
paragraphs (b)(2) (i) and (ii) of this sec-
tion) to show that a genuine dispute 
exists with the applicant on a material 
issue of law or fact. This showing must 
include references to the specific por-
tions of the application (including the 
applicant’s environmental report and 
safety report) that the petitioner dis-
putes and the supporting reasons for 
each dispute, or, if the petitioner be-
lieves that the application fails to con-
tain information on a relevant matter 
as required by law, the identification of 
each failure and the supporting reasons 
for the petitioner’s belief. On issues 
arising under the National Environ-
mental Policy Act, the petitioner shall 
file contentions based on the appli-
cant’s environmental report. The peti-
tioner can amend those contentions or 
file new contentions if there are data 
or conclusions in the NRC draft or final 
environmental impact statement, envi-
ronmental assessment, or any supple-
ments relating thereto, that differ sig-
nificantly from the data or conclusions 
in the applicant’s document. 

(c) Any party to a proceeding may 
file an answer to a petition for leave to 
intervene or a supplement thereto 
within ten (10) days after service of the 
petition or supplement, with particular 
attention to the factors set forth in 
paragraph (d)(1) of this section. The 
staff may file such an answer within 
fifteen (15) days after service of the pe-
tition or supplement. 

(d) The Commission, the presiding of-
ficer, or the Atomic Safety and Licens-

ing Board designated to rule on peti-
tions to intervene and/or requests for 
hearing shall permit intervention, in 
any hearing on an application for a li-
cense to receive and possess high-level 
radioactive waste at a geologic reposi-
tory operations area, by the State in 
which such area is located and by any 
affected Indian Tribe as defined in part 
60 or 63 of this chapter. In all other cir-
cumstances, such ruling body or officer 
shall, in ruling on— 

(1) A petition for leave to intervene 
or a request for a hearing, consider the 
following factors, among other things: 

(i) The nature of the petitioner’s 
right under the Act to be made a party 
to the proceeding. 

(ii) The nature and extent of the peti-
tioner’s property, financial, or other 
interest in the proceeding. 

(iii) The possible effect of any order 
that may be entered in the proceeding 
on the petitioner’s interest. 

(2) The admissibility of a contention, 
refuse to admit a contention if: 

(i) The contention and supporting 
material fail to satisfy the require-
ments of paragraph (b)(2) of this sec-
tion; or 

(ii) The contention, if proven, would 
be of no consequence in the proceeding 
because it would not entitle petitioner 
to relief. 

(e) If the Commission or the pre-
siding officer determines that any of 
the admitted contentions constitute 
pure issues of law, those contentions 
must be decided on the basis of briefs 
or oral argument according to a sched-
ule determined by the Commission or 
presiding officer. 

(f) An order permitting intervention 
and/or directing a hearing may be con-
ditioned on such terms as the Commis-
sion, presiding officer or the designated 
atomic safety and licensing board may 
direct in the interests of: 

(1) Restricting irrelevant, duplica-
tive, or repetitive evidence and argu-
ment, 

(2) Having common interests rep-
resented by a spokesman, and 

(3) Retaining authority to determine 
priorities and control the compass of 
the hearing. 
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(g) In any case in which, after consid-
eration of the factors set forth in para-
graph (d)(1) of this section, the Com-
mission or the presiding officer finds 
that the petitioner’s interest is limited 
to one or more of the issues involved in 
the proceeding, any order allowing 
intervention shall limit his participa-
tion accordingly. 

(h) A person permitted to intervene 
becomes a party to the proceeding, sub-
ject to any limitations imposed pursu-
ant to paragraph (f) of this section. 

(i) Unless otherwise expressly pro-
vided in the order allowing interven-
tion, the granting of a petition for 
leave to intervene does not change or 
enlarge the issues specified in the no-
tice of hearing. 

(j) The provisions of this section do 
not apply to license applications dock-
eted under subpart J of this part. 

[37 FR 15132, July 28, 1972, as amended at 37 
FR 28711, Dec. 29, 1972; 39 FR 17972, May 22, 
1974; 43 FR 17801, Apr. 26, 1978; 44 FR 4459, 
Jan. 22, 1979; 51 FR 27162, July 30, 1986; 54 FR 
14944, Apr. 14, 1989; 54 FR 23740, June 2, 1989; 
54 FR 33180, Aug. 11, 1989; 54 FR 39728, Sept. 
28, 1989; 66 FR 55788, Nov. 2, 2001; 67 FR 20885, 
Apr. 29, 2002]

§ 2.714a Petitions for review of certain 
rulings on petitions for leave to in-
tervene and/or requests for hearing. 

(a) Notwithstanding the provisions of 
§ 2.730(f), an order of the presiding offi-
cer or the atomic safety and licensing 
board designated to rule on petitions 
for leave to intervene and/or requests 
for hearing may be appealed, in accord-
ance with the provisions of this sec-
tion, to the Commission within ten (10) 
days after service of the order. The ap-
peal shall be asserted by the filing of a 
notice of appeal and accompanying 
supporting brief. Any other party may 
file a brief in support of or in opposi-
tion to the appeal within ten (10) days 
after service of the appeal. No other ap-
peals from rulings on petitions and/or 
requests for hearing shall be allowed. 

(b) An order wholly denying a peti-
tion for leave to intervene and/or re-
quest for a hearing is appealable by the 
petitioner on the question whether the 
petition and/or hearing request should 
have been granted in whole or in part. 

(c) An order granting a petition for 
leave to intervene and/or request for a 
hearing is appealable by a party other 

than the petitioner on the question 
whether the petition and/or the request 
for a hearing should have been wholly 
denied. 

[37 FR 28711, Dec. 29, 1972, as amended at 43 
FR 17802, Apr. 26, 1978; 56 FR 29408, June 27, 
1991]

§ 2.715 Participation by a person not a 
party. 

(a) A person who is not a party may, 
in the discretion of the presiding offi-
cer, be permitted to make a limited ap-
pearance by making oral or written 
statement of his position on the issues 
at any session of the hearing or any 
prehearing conference within such lim-
its and on such conditions as may be 
fixed by the presiding officer, but he 
may not otherwise participate in the 
proceeding. 

(b) The Secretary will give notice of 
a hearing to any person who requests it 
prior to the issuance of the notice of 
hearing, and will furnish a copy of the 
notice of hearing to any person who re-
quests it thereafter. When a commu-
nication bears more than one signa-
ture, the Commission will give the no-
tice to the person first signing unless 
the communication clearly indicates 
otherwise. 

(c) The presiding officer will afford 
representatives of an interested State, 
county, municipality, Federally-recog-
nized Indian Tribe, and/or agencies 
thereof, a reasonable opportunity to 
participate and to introduce evidence, 
interrogate witnesses, and advise the 
Commission without requiring the rep-
resentative to take a position with re-
spect to the issue. Such participants 
may also file proposed findings and ex-
ceptions pursuant to §§ 2.754 and 2.762 
and petitions for review by the Com-
mission pursuant to § 2.786. The pre-
siding officer may require such rep-
resentative to indicate with reasonable 
specificity, in advance of the hearing, 
the subject matters on which he desires 
to participate. 

(d) If a matter is taken up by the 
Commission pursuant to § 2.786, a per-
son who is not a party may, in the dis-
cretion of the Commission, respec-
tively, be permitted to file a brief 
‘‘amicus curiae’’. A person who is not a 
party and desires to file a brief must 
submit a motion for leave to do so 
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which identifies the interest of the per-
son and states the reasons why a brief 
is desirable. Except as otherwise pro-
vided by the Commission, such brief 
must be filed within the time allowed 
to the party whose position the brief 
will support. A motion of a person who 
is not a party to participate in oral ar-
gument before the Commission will be 
granted at the discretion of the Com-
mission. 

[27 FR 377, Jan. 13, 1962, as amended at 28 FR 
10153, Sept. 17, 1963; 43 FR 17802, Apr. 26, 1978; 
56 FR 29408, June 27, 1991; 64 FR 29213, June 
1, 1999]

§ 2.715a Consolidation of parties in 
construction permit or operating li-
cense proceedings. 

On motion or on its or his own initia-
tive, the Commission or the presiding 
officer may order any parties in a pro-
ceeding for the issuance of a construc-
tion permit or an operating license for 
a production or utilization facility who 
have substantially the same interest 
that may be affected by the proceeding 
and who raise substantially the same 
questions, to consolidate their presen-
tation of evidence, cross-examination, 
briefs, proposed findings of fact, and 
conclusions of law and argument. How-
ever, it may not order any consolida-
tion that would prejudice the rights of 
any party. A consolidation under this 
section may be for all purposes of the 
proceeding, all of the issues of the pro-
ceeding, or with respect to any one or 
more issues thereof. 

[37 FR 15132, July 28, 1972]

§ 2.716 Consolidation of proceedings. 

On motion and for good cause shown 
or on its own initiative, the Commis-
sion or the presiding officers of each af-
fected proceeding may consolidate for 
hearing or for other purposes two or 
more proceedings, or may hold joint 
hearings with interested States and/or 
other federal agencies on matters of 
concurrent jurisdiction, if it is found 
that such action will be conducive to 
the proper dispatch of its business and 
to the ends of justice and will be con-
ducted in accordance with the other 
provisions of this subpart. 

[43 FR 17802, Apr. 26, 1978]

§ 2.717 Commencement and termi-
nation of jurisdiction of presiding 
officer. 

(a) Unless otherwise ordered by the 
Commission, the jurisdiction of the 
presiding officer designated to conduct 
a hearing over the proceeding, includ-
ing motions and procedural matters, 
commences when the proceeding com-
mences. If no presiding officer has been 
designated, the Chief Administrative 
Law Judge has such jurisdiction or, if 
he is unavailable, another administra-
tive law judge has such jurisdiction. A 
proceeding is deemed to commence 
when a notice of hearing or a notice of 
proposed action pursuant to § 2.105 is 
issued. When a notice of hearing pro-
vides that the presiding officer is to be 
an administrative law judge, the Chief 
Administrative Law Judge will des-
ignate by order the administrative law 
judge who is to preside. The presiding 
officer’s jurisdiction in each proceeding 
will terminate upon the expiration of 
the period within which the Commis-
sion may direct that the record be cer-
tified to it for final decision, or when 
the Commission renders a final deci-
sion, or when the presiding officer shall 
have withdrawn himself from the case 
upon considering himself disqualified, 
whichever is earliest. 

(b) The Director of Nuclear Reactor 
Regulation or Director of Nuclear Ma-
terial Safety and Safeguards, as appro-
priate, may issue an order and take 
any otherwise proper administrative 
action with respect to a licensee who is 
a party to a pending proceeding. Any 
order related to the subject matter of 
the pending proceeding may be modi-
fied by the presiding officer as appro-
priate for the purpose of the pro-
ceeding. 

[28 FR 10153, Sept. 17, 1963; 31 FR 12776, Sept. 
30, 1966, as amended at 37 FR 28711, Dec. 29, 
1972]

§ 2.718 Power of presiding officer. 

A presiding officer has the duty to 
conduct a fair and impartial hearing 
according to law, to take appropriate 
action to avoid delay, and to maintain 
order. He has all powers necessary to 
those ends, including the powers to: 

(a) Administer oaths and affirma-
tions. 
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(b) Issue subpoenas authorized by 
law. 

(c) Rule on offers of proof, and re-
ceive evidence. 

(d) Order depositions to be taken. 
(e) Regulate the course of the hearing 

and the conduct of the participants. 
(f) Dispose of procedural requests or 

similar matters. 
(g) Examine witnesses. 
(h) Hold conferences before or during 

the hearing for settlement, simplifica-
tion of the issues, or any other proper 
purpose. 

(i) Certify questions to the Commis-
sion for its determination, either in his 
discretion or on direction of the Com-
mission. 

(j) Reopen a proceeding for the recep-
tion of further evidence at any time 
prior to initial decision. 

(k) Appoint special assistants from 
the Atomic Safety and Licensing Board 
Panel pursuant to § 2.722; 

(l) Issue initial decisions; and 
(m) Take any other action consistent 

with the Act, this chapter, and sections 
551–558 of title 5 of the United States 
Code. 

[27 FR 377, Jan. 13, 1962, as amended at 45 FR 
62028, Sept. 18, 1980]

§ 2.719 [Reserved]

§ 2.720 Subpoenas. 
(a) On application by any party, the 

designated presiding officer or, if he is 
not available, the Chairman of the 
Atomic Safety and Licensing Board 
Panel, the Chief Administrative Law 
Judge, or other designated officer will 
issue subpoenas requiring the attend-
ance and testimony of witnesses or the 
production of evidence. The officer to 
whom application is made may require 
a showing of general relevance of the 
testimony or evidence sought, and may 
withhold the subpoena if such a show-
ing is not made, but he shall not at-
tempt to determine the admissibility 
of evidence. 

(b) Every subpoena will bear the 
name of the Commission, the name and 
office of the issuing officer and the 
title of the hearing, and will command 
the person to whom it is directed to at-
tend and give testimony or produce 
specified documents or other things at 
a designated time and place. The sub-

poena will also advise of the quashing 
procedure provided in paragraph (f) of 
this section. 

(c) Unless the service of a subpoena is 
acknowledged on its face by the wit-
ness or is served by an officer or em-
ployee of the Commission, it shall be 
served by a person who is not a party 
to the hearing and is not less than 
eighteen (18) years of age. Service of a 
subpoena shall be made by delivery of a 
copy of the subpoena to the person 
named in it and tendering him the fees 
for one day’s attendance and the mile-
age allowed by law. When the subpoena 
is issued on behalf of the Commission, 
fees and mileage need not be tendered, 
and the subpoena may be served by reg-
istered mail. 

(d) Witnesses summoned by subpoena 
shall be paid, by the party at whose in-
stance they appear, the fees and mile-
age paid to witnesses in the district 
courts of the United States. 

(e) The person serving the subpoena 
shall make proof of service by filing 
the subpoena and affidavit or acknowl-
edgment of service with the officer be-
fore whom the witness is required to 
testify or produce evidence or with the 
Secretary. Failure to make proof of 
service shall not affect the validity of 
the service. 

(f) On motion made promptly, and in 
any event at or before the time speci-
fied in the subpoena for compliance by 
the person to whom the subpoena is di-
rected, and on notice to the party at 
whose instance the subpoena was 
issued, the presiding officer or, if he is 
unavailable, the Commission may: (1) 
Quash or modify the subpoena if it is 
unreasonable or requires evidence not 
relevant to any matter in issue, or (2) 
condition denial of the motion on just 
and reasonable terms. 

(g) On application and for good cause 
shown, the Commission will seek judi-
cial enforcement of a subpoena issued 
to a party and which has not been 
quashed. 

(h)(1) The provisions of paragraphs 
(a) through (g) of this section are not 
applicable to the attendance and testi-
mony of the Commissioners or NRC 
personnel, or to the production of 
records or documents in the custody 
thereof. 
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(2)(i) In a proceeding in which the 
NRC is a party, the NRC staff will 
make available one or more witnesses 
designated by the Executive Director 
for Operations, for oral examination at 
the hearing or on deposition regarding 
any matter, not privileged, which is 
relevant to the issues in the pro-
ceeding. The attendance and testimony 
of the Commissioners and named NRC 
personnel at a hearing or on deposition 
may not be required by the presiding 
officer, by subpoena or otherwise: Pro-
vided, That the presiding officer may, 
upon a showing of exceptional cir-
cumstances, such as a case in which a 
particular named NRC employee has 
direct personal knowledge of a mate-
rial fact not known to the witnesses 
made available by the Executive Direc-
tor for Operations require the attend-
ance and testimony of named NRC per-
sonnel. 

(ii) In addition, a party may file with 
the presiding officer written interrog-
atories to be answered by NRC per-
sonnel with knowledge of the facts des-
ignated by the Executive Director for 
Operations. Upon a finding by the pre-
siding officer that answers to the inter-
rogatories are necessary to a proper de-
cision in the proceeding and that an-
swers to the interrogatories are not 
reasonably obtainable from any other 
source, the presiding officer may re-
quire that the staff answer the inter-
rogatories. 

(iii) No deposition of a particular 
named NRC employee or answer to in-
terrogatories by NRC personnel pursu-
ant to paragraphs (h)(2) (i) and (ii) of 
this section shall be required before the 
matters in controversy in the pro-
ceeding have been identified by order 
of the Commission or the presiding of-
ficer, pursuant to § 2.751a, or after the 
beginning of the prehearing conference 
held pursuant to § 2.752 except upon 
leave of the presiding officer for good 
cause shown. 

(iv) The provisions of § 2.740 (c) and 
(e) shall apply to interrogatories served 
pursuant to this paragraph. 

(3) Records or documents in the cus-
tody of the Commissioners and NRC 
personnel are available for inspection 

and copying or photographing pursuant 
to §§ 2.744 and 2.790. 

[27 FR 377, Jan. 13, 1962, as amended at 31 FR 
16310, Dec. 21, 1966; 35 FR 19501, Dec. 23, 1970; 
37 FR 15132, July 28, 1972; 40 FR 2973, Jan. 17, 
1975]

§ 2.721 Atomic safety and licensing 
boards. 

(a) The Commission or the Chairman 
of the Atomic Safety and Licensing 
Board Panel may from time to time es-
tablish one or more atomic safety and 
licensing boards, each comprised of 
three members, one of whom will be 
qualified in the conduct of administra-
tive proceedings and two of whom shall 
have such technical or other qualifica-
tions as the Commission or the Chair-
man of the Atomic Safety and Licens-
ing Board Panel deems appropriate to 
the issues to be decided, to preside in 
such proceedings for granting, sus-
pending, revoking, or amending li-
censes or authorizations as the Com-
mission may designate, and to perform 
such other adjudicatory functions as 
the Commission deems appropriate. 
The members of an atomic safety and 
licensing board shall be designated 
from the Atomic Safety and Licensing 
Board Panel established by the Com-
mission. 

(b) The Commission or the Chairman 
of the Atomic Safety and Licensing 
Board Panel may designate an alter-
nate qualified in the conduct of admin-
istrative proceedings, or an alternate 
having technical or other qualifica-
tions, or both, for an atomic safety and 
licensing board established pursuant to 
paragraph (a) of this section. If a mem-
ber of a board becomes unavailable, the 
Commission or the Chairman of the 
Atomic Safety and Licensing Board 
Panel may constitute the alternate 
qualified in the conduct of administra-
tive proceedings, or the alternate hav-
ing technical or other qualifications, 
as appropriate, as a member of the 
board by notifying the alternate who 
will, as of the date of such notification, 
serve as member of the board. In the 
event that an alternate is unavailable 
or no alternates have been designated, 
and a member of a board becomes un-
available, the Commission or the 
Chairman of the Atomic Safety and Li-
censing Board Panel may appoint a 
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member of the Atomic Safety and Li-
censing Board Panel who is qualified in 
the conduct of administrative pro-
ceedings or a member having technical 
or other qualifications, as appropriate, 
as a member of the atomic safety and 
licensing board by notifying the ap-
pointee who will, as of the date of such 
notification, serve as a member of the 
Board. 

(c) An atomic safety and licensing 
board shall have the duties and may 
exercise the powers of a presiding offi-
cer as granted by § 2.718 and otherwise 
in this part. At any time when such a 
board is in existence but is not actu-
ally in session, any powers which could 
be exercised by a presiding officer or by 
the Chief Administrative Law Judge 
may be exercised with respect to such 
a proceeding by the chairman of the 
board having jurisdiction over it. Two 
members of an atomic safety and li-
censing board constitute a quorum, if 
one of those members is the member 
qualified in the conduct of administra-
tive proceedings. 

[31 FR 12776, Sept. 30, 1966, as amended at 33 
FR 8588, June 12, 1968; 34 FR 13361, Aug. 19, 
1969; 35 FR 11459, July 17, 1970; 35 FR 19658, 
Dec. 29, 1970; 37 FR 15132, July 28, 1972; 37 FR 
28711, Dec. 29, 1972; 40 FR 51996, Nov. 7, 1975; 
48 FR 52285, Nov. 17, 1983; 56 FR 29408, June 
27, 1991]

§ 2.722 Special assistants to the pre-
siding officer. 

(a) In consultation with the Panel 
Chairman, the presiding officer may, at 
his discretion, appoint from the Atom-
ic Safety and Licensing Board Panel 
established by the Commission, per-
sonnel to assist the presiding officer in 
taking evidence and preparing a suit-
able record for review. Such appoint-
ment may occur at any appropriate 
time during the proceeding but shall, 
at the time of the appointment, be sub-
ject to the notice and disqualification 
provisions as described in § 2.704. Such 
special assistants may function as: 

(1) Technical interrogators in their 
individual fields of expertise. Such in-
terrogators shall be required to study 
the written testimony and sit with the 
presiding officer to hear the presen-
tation and cross-examination by the 
parties of all witnesses on the issues of 

the interrogators’ expertise, taking a 
leading role in examining such wit-
nesses to ensure that the record is as 
complete as possible; 

(2) Upon consent of all the parties, 
Special Masters to hear evidentiary 
presentations by the parties on specific 
technical matters, and, upon comple-
tion of the presentation of evidence, to 
prepare a report that would become 
part of the record. Special Masters may 
rule on evidentiary issues brought be-
fore them, in accordance with §§ 2.743 
and 2.757. Appeals from such rulings 
may be taken to the presiding officer 
in accordance with procedures which 
shall be established in the presiding of-
ficer’s order appointing the Special 
Master. Special Masters’ reports are 
advisory only; the presiding officer 
shall retain final authority with re-
spect to the issues heard by the Special 
Master; or 

(3) Alternate Atomic Safety and Li-
censing Board members to sit with the 
presiding officer, to participate in the 
evidentiary sessions on the issue for 
which the alternate members were des-
ignated by examining witnesses, and to 
advise the presiding officer of their 
conclusions through an on-the-record 
report. This report is advisory only; 
the presiding officer shall retain final 
authority on the issue for which the al-
ternate member was designated. 

(4) Discovery Master to rule on the 
matters specified in § 2.1018(a)(2) of this 
part. 

(b) The presiding officer may, as a 
matter of discretion, informally seek 
the assistance of Members of the Atom-
ic Safety and Licensing Board Panel to 
brief the presiding officer on the gen-
eral technical background of subjects 
involving complex issues which the 
presiding officer might otherwise have 
difficulty in quickly grasping. Such in-
formal briefings shall take place prior 
to the hearing on the subject involved 
and shall supplement the reading and 
study undertaken by the presiding offi-
cer. They are not subject to the proce-
dures described in § 2.704. 

[45 FR 62028, Sept. 18, 1980, as amended at 54 
FR 14944, Apr. 14, 1989]
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MOTIONS

§ 2.730 Motions. 
(a) Presentation and disposition. All 

motions shall be addressed to the Com-
mission or, when a proceeding is pend-
ing before a presiding officer, to the 
presiding officer. All written motions 
shall be filed with the Secretary, and 
served on all parties to the proceeding. 

(b) Form and content. Unless made 
orally on the record during a hearing, 
or the presiding officer directs other-
wise, a motion shall be in writing, shall 
state with particularity the grounds 
and the relief sought, and shall be ac-
companied by any affidavits or other 
evidence relied on, and, as appropriate, 
a proposed form of order. 

(c) Answers to motions. Within ten (10) 
days after service of a written motion, 
or such other period as the Secretary 
or the Assistant Secretary or presiding 
officer may prescribe, a party may file 
an answer in support of or in opposi-
tion to the motion, accompanied by af-
fidavits or other evidence. However, 
the staff may file such an answer with-
in fifteen (15) days after service of a 
written motion. The moving party 
shall have no right to reply, except as 
permitted by the presiding officer or 
the Secretary or the Assistant Sec-
retary. 

(d) Oral arguments; briefs. No oral ar-
gument will be heard on a motion un-
less the presiding officer or the Com-
mission directs otherwise. A written 
brief may be filed with a motion or an 
answer to a motion, stating the argu-
ments and authorities relied on. 

(e) The Board may dispose of written 
motions either by written order or by 
ruling orally during the course of a 
prehearing conference or hearing. The 
Board should ensure that parties not 
present for the oral ruling are notified 
promptly of the order. 

(f) Interlocutory appeals to the Commis-
sion. No interlocutory appeal may be 
taken to the Commission from a ruling 
of the presiding officer. When in the 
judgment of the presiding officer 
prompt decision is necessary to prevent 
detriment to the public interest or un-
usual delay or expense, the presiding 
officer may refer the ruling promptly 
to the Commission, and notify the par-
ties either by announcement on the 

record or by written notice if the hear-
ing is not in session. 

(g) Effect of filing a motion or certifi-
cation of question to the Commission. Un-
less otherwise ordered, neither the fil-
ing of a motion nor the certification of 
a question to the Commission shall 
stay the proceeding or extend the time 
for the performance of any act. 

(h) Where the motion in question is a 
motion to compel discovery under 
§ 2.720(h)(2) or § 2.740(f), parties may file 
answers to the motion pursuant to 
paragraph (c) of this section. The pre-
siding officer in his or her discretion, 
may order that the answer be given 
orally during a telephone conference or 
other prehearing conference, rather 
than in writing. If responses are given 
over the telephone the presiding officer 
shall issue a written order on the mo-
tion which summarizes the views pre-
sented by the parties. This does not 
preclude the presiding officer from 
issuing a prior oral ruling on the mat-
ter which is effective at the time of 
such ruling, provided that the terms of 
the ruling are incorporated in the sub-
sequent written order. 

[27 FR 377, Jan. 13, 1962, as amended at 28 FR 
10154, Sept. 17, 1963; 37 FR 15132, July 28, 1972; 
39 FR 24219, July 1, 1974; 43 FR 17802, Apr. 26, 
1978; 46 FR 30331, June 8, 1981; 46 FR 58281, 
Dec. 1, 1981]

§ 2.731 Order of procedure. 

The presiding officer or the Commis-
sion will designate the order of proce-
dure at a hearing. The proponent of an 
order will ordinarily open and close.

§ 2.732 Burden of proof. 

Unless otherwise ordered by the pre-
siding officer, the applicant or the pro-
ponent of an order has the burden of 
proof.

§ 2.733 Examination by experts. 

A party may request the presiding of-
ficer to permit a qualified individual 
who has scientific or technical training 
or experience to participate on behalf 
of that party in the examination and 
cross-examination of expert witnesses. 
The presiding officer may permit such 
individual to participate on behalf of 
the party in the examination and 
cross-examination of expert witnesses, 
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where it would serve the purpose of fur-
thering the conduct of the proceeding, 
upon finding: (a) That the individual is 
qualified by scientific or technical 
training or experience to contribute to 
the development of an adequate 
decisional record in the proceeding by 
the conduct of such examination or 
cross-examination, (b) that the indi-
vidual has read any written testimony 
on which he intends to examine or 
cross-examine and any documents to be 
used or referred to in the course of the 
examination or cross-examination, and 
(c) that the individual has prepared 
himself to conduct a meaningful and 
expeditious examination or cross-ex-
amination. Examination or cross-ex-
amination conducted pursuant to this 
section shall be limited to areas within 
the expertise of the individual con-
ducting the examination or cross-ex-
amination. The party on behalf of 
whom such examination or cross-exam-
ination is conducted and his attorney 
shall be responsible for the conduct of 
examination or cross-examination by 
such individuals. 

[37 FR 15132, July 28, 1972]

§ 2.734 Motions to reopen. 
(a) A motion to reopen a closed 

record to consider additional evidence 
will not be granted unless the following 
criteria are satisfied: 

(1) The motion must be timely, ex-
cept that an exceptionally grave issue 
may be considered in the discretion of 
the presiding officer even if untimely 
presented. 

(2) The motion must address a sig-
nificant safety or environmental issue. 

(3) The motion must demonstrate 
that a materially different result 
would be or would have been likely had 
the newly proffered evidence been con-
sidered initially. 

(b) The motion must be accompanied 
by one or more affidavits which set 
forth the factual and/or technical bases 
for the movant’s claim that the cri-
teria of paragraph (a) of this section 
have been satisfied. Affidavits must be 
given by competent individuals with 
knowledge of the facts alleged, or by 
experts in the disciplines appropriate 
to the issues raised. Evidence con-
tained in affidavits must meet the ad-
missibility standards set forth in 

§ 2.743(c). Each of the criteria must be 
separately addressed, with a specific 
explanation of why it has been met. 
Where multiple allegations are in-
volved, the movant must identify with 
particularity each issue it seeks to liti-
gate and specify the factual and/or 
technical bases which it believes sup-
port the claim that this issue meets 
the criteria in paragraph (a) of this sec-
tion. 

(c) A motion predicated in whole or 
in part on the allegations of a confiden-
tial informant must identify to the 
presiding officer the source of the alle-
gations and must request the issuance 
of an appropriate protective order. 

(d) A motion to reopen which relates 
to a contention not previously in con-
troversy among the parties must also 
satisfy the requirements for nontimely 
contentions in § 2.714(a)(1) (i) through 
(v). 

[51 FR 19539, May 30, 1986; 51 FR 23523, June 
30, 1986]

DEPOSITIONS AND WRITTEN INTERROG-
ATORIES; DISCOVERY; ADMISSION; EVI-
DENCE

§ 2.740 General provisions governing 
discovery. 

(a) Discovery methods. Parties may ob-
tain discovery by one or more of the 
following methods: Depositions upon 
oral examination or written interrog-
atories (§ 2.740a); written interrog-
atories (§ 2.740b); production of docu-
ments or things or permission to enter 
upon land or other property, for inspec-
tion and other purposes (§ 2.741); and re-
quests for admission (§ 2.742). 

(b) Scope of discovery. Unless other-
wise limited by order of the presiding 
officer in accordance with this section, 
the scope of discovery is as follows: 

(1) In general. Parties may obtain dis-
covery regarding any matter, not privi-
leged, which is relevant to the subject 
matter involved in the proceeding, 
whether it relates to the claim or de-
fense of any other party, including the 
existence, description, nature, custody, 
condition, and location of any books, 
documents, or other tangible things 
and the identity and location of per-
sons having knowledge of any discover-
able matter. When any book, document 
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or other tangible thing sought is rea-
sonably available from another source, 
such as at the NRC Web site, http://
www.nrc.gov, and/or the NRC Public 
Document Room, sufficient response to 
an interrogatory involving such mate-
rials would be the location, the title 
and a page reference to the relevant 
book, document or tangible thing. In a 
proceeding on an application for a con-
struction permit or an operating li-
cense for a production or utilization fa-
cility, discovery begins only after the 
prehearing conference provided for in 
§ 2.751a and relates only to those mat-
ters in controversy which have been 
identified by the Commission or the 
presiding officer in the prehearing 
order entered at the conclusion of that 
prehearing conference. In such a pro-
ceeding, no discovery may take place 
after the beginning of the prehearing 
conference held pursuant to § 2.752 ex-
cept upon leave of the presiding officer 
upon good cause shown. It is not 
ground for objection that the informa-
tion sought will be inadmissible at the 
hearing if the information sought ap-
pears reasonably calculated to lead to 
the discovery of admissible evidence. 

(2) Trial preparation materials. A party 
may obtain discovery of documents and 
tangible things otherwise discoverable 
under paragraph (b)(1) of this section 
and prepared in anticipation of or for 
the hearing by or for another party’s 
representative (including his attorney, 
consultant, surety, indemnitor, in-
surer, or agent) only upon a showing 
that the party seeking discovery has 
substantial need of the materials in the 
preparation of this case and that he is 
unable without undue hardship to ob-
tain the substantial equivalent of the 
materials by other means. In ordering 
discovery of such materials when the 
required showing has been made, the 
presiding officer shall protect against 
disclosure of the mental impressions, 
conclusions, opinions, or legal theories 
of an attorney or other representative 
of a party concerning the proceeding. 

(3) While interrogatories may seek to 
elicit factual information reasonably 
related to a party’s position in the pro-
ceeding, including data used, assump-
tions made, and analyses performed by 
the party, such interrogatories may 

not be addressed to, or be construed to 
require: 

(A) Reasons for not using alternative 
data, assumptions, and analyses where 
the alternative data, assumptions, and 
analyses were not relied on in devel-
oping the party’s position; or 

(B) Performance of additional re-
search or analytical work beyond that 
which is needed to support the party’s 
position on any particular matter. 

(c) Protective order. Upon motion by a 
party or the person from whom dis-
covery is sought, and for good cause 
shown, the presiding officer may make 
any order which justice requires to pro-
tect a party or person from annoyance, 
embarrassment, oppression, or undue 
burden or expense, including one or 
more of the following: 

(1) That the discovery not be had; 
(2) That the discovery may be had 

only on specified terms and conditions, 
including a designation of the time or 
place; 

(3) That the discovery may be had 
only by a method of discovery other 
than that selected by the party seeking 
discovery; 

(4) That certain matters not be in-
quired into, or that the scope of dis-
covery be limited to certain matters; 

(5) That discovery be conducted with 
no one present except persons des-
ignated by the presiding officer; 

(6) That, subject to the provisions of 
§§ 2.744 and 2.790, a trade secret or other 
confidential research, development, or 
commercial information not be dis-
closed or be disclosed only in a des-
ignated way; 

(7) That studies and evaluations not 
be prepared.

If the motion for a protective order is 
denied in whole or in part, the pre-
siding officer may, on such terms and 
conditions as are just, order that any 
party or person provide or permit dis-
covery. 

(d) Sequence and timing of discovery. 
Unless the presiding officer upon mo-
tion, for the convenience of parties and 
witnesses and in the interests of jus-
tice, orders otherwise, methods of dis-
covery may be used in any sequence 
and the fact that a party is conducting 
discovery, whether by deposition or 
otherwise, shall not operate to delay 
any other party’s discovery. 
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(e) Supplementation of responses. A 
party who has responded to a request 
for discovery with a response that was 
complete when made is under no duty 
to supplement his response to include 
information thereafter acquired, ex-
cept as follows: 

(1) A party is under a duty season-
ably to supplement his response with 
respect to any question directly ad-
dressed to (i) the identity and location 
of persons having knowledge of discov-
erable matters, and (ii) the identity of 
each person expected to be called as an 
expert witness at the hearing, the sub-
ject matter on which he is expected to 
testify, and the substance of his testi-
mony. 

(2) A party is under a duty season-
ably to amend a prior response if he ob-
tains information upon the basis of 
which (i) he knows that the response 
was incorrect when made, or (ii) he 
knows that the response though cor-
rect when made is no longer true and 
the circumstances are such that a fail-
ure to amend the response is in sub-
stance a knowing concealment. 

(3) A duty to supplement responses 
may be imposed by order of the pre-
siding officer or agreement of the par-
ties. 

(f) Motion to compel discovery. (1) If a 
deponent or party upon whom a re-
quest for production of documents or 
answers to interrogatories is served 
fails to respond or objects to the re-
quest, or any part thereof, or fails to 
permit inspection as requested, the de-
posing party or the party submitting 
the request may move the presiding of-
ficer, within ten (10) days after the 
date of the response or after failure of 
a party to respond to the request for an 
order compelling a response or inspec-
tion in accordance with the request. 
The motion shall set forth the nature 
of the questions or the request, the re-
sponse or objection of the party upon 
whom the request was served, and ar-
guments in support of the motion. For 
purposes of this paragraph, an evasive 
or incomplete answer or response shall 
be treated as a failure to answer or re-
spond. Failure to answer or respond 
shall not be excused on the ground that 
the discovery sought is objectionable 
unless the person or party failing to 
answer or respond has applied for a 

protective order pursuant to paragraph 
(c) of this section. 

(2) In ruling on a motion made pursu-
ant to this section, the presiding offi-
cer may make such a protective order 
as he is authorized to make on a mo-
tion made pursuant to paragraph (c) of 
this section. 

(3) This section does not preclude an 
independent request for issuance of a 
subpena directed to a person not a 
party for production of documents and 
things. This section does not apply to 
requests for the testimony or interrog-
atories of the regulatory staff pursuant 
to § 2.720(h)(2) or production of NRC 
documents pursuant to § 2.744 or § 2.790, 
except for paragraphs (c) and (e) of this 
section. 

[37 FR 15133, July 28, 1972, as amended at 43 
FR 17802, Apr. 26, 1978; 54 FR 33181, Aug. 11, 
1989; 64 FR 48948, Sept. 9, 1999]

§ 2.740a Depositions upon oral exam-
ination and upon written interrog-
atories. 

(a) Any party desiring to take the 
testimony of any party or other person 
by deposition on oral examination or 
written interrogatories shall, without 
leave of the Commission or the pre-
siding officer, give reasonable notice in 
writing to every other party, to the 
person to be examined and to the pre-
siding officer of the proposed time and 
place of taking the deposition; the 
name and address of each person to be 
examined, if known, or if, the name is 
not known, a general description suffi-
cient to identify him or the class or 
group to which he belongs; the matters 
upon which each person will be exam-
ined and the name or descriptive title 
and address of the officer before whom 
the deposition is to be taken. 

(b) [Reserved] 
(c) Within the United States, a depo-

sition may be taken before any officer 
authorized to administer oaths by the 
laws of the United States or of the 
place where the examination is held. 
Outside of the United States, a deposi-
tion may be taken before a secretary of 
an embassy or legation, a consul gen-
eral, vice consul or consular agent of 
the United States, or a person author-
ized to administer oaths designated by 
the Commission. 
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4 Interrogatories addressed to the staff are 
subject to § 2.720(h)(2)(ii).

(d) The deponent shall be sworn or 
shall affirm before any questions are 
put to him. Examination and cross-ex-
amination shall proceed as at a hear-
ing. Each question propounded shall be 
recorded and the answer taken down in 
the words of the witness. Objections on 
questions of evidence shall be noted in 
short form without the arguments. The 
officer shall not decide on the com-
petency, materiality, or relevancy of 
evidence but shall record the evidence 
subject to objection. Objections on 
questions of evidence not made before 
the officer shall not be deemed waived 
unless the ground of the objection is 
one which might have been obviated or 
removed if presented at that time. 

(e) When the testimony is fully tran-
scribed, the deposition shall be sub-
mitted to the deponent for examina-
tion and signature unless he is ill or 
cannot be found or refuses to sign. The 
officer shall certify the deposition or, 
if the deposition is not signed by the 
deponent, shall certify the reasons for 
the failure to sign, and shall promptly 
forward the deposition by registered 
mail to the Commission. 

(f) Where the deposition is to be 
taken on written interrogatories, the 
party taking the deposition shall serve 
a copy of the interrogatories, showing 
each interrogatory separately and con-
secutively numbered, on every other 
party with a notice stating the name 
and address of the person who is to an-
swer them, and the name, description, 
title, and address of the officer before 
whom they are to be taken. Within ten 
(10) days after service, any other party 
may serve cross-interrogatories. The 
interrogatories, cross-interrogatories, 
and answers shall be recorded and 
signed, and the deposition certified, re-
turned, and filed as in the case of a 
deposition on oral examination. 

(g) A deposition will not become a 
part of the record in the hearing unless 
received in evidence. If only part of a 
deposition is offered in evidence by a 
party, any other party may introduce 
any other parts. A party shall not be 
deemed to make a person his own wit-
ness for any purpose by taking his dep-
osition. 

(h) A deponent whose deposition is 
taken and the officer taking a deposi-
tion shall be entitled to the same fees 

as are paid for like services in the dis-
trict courts of the United States, to be 
paid by the party at whose instance the 
deposition is taken. 

(i) The witness may be accompanied, 
represented, and advised by legal coun-
sel. 

(j) The provisions of paragraphs (a) 
through (i) of this section are not ap-
plicable to NRC personnel. Testimony 
of NRC personnel by oral examination 
and written interrogatories addressed 
to NRC personnel are subject to the 
provisions of § 2.720(h). 

[27 FR 377, Jan. 13, 1962, as amended at 35 FR 
19501, Dec. 23, 1970. Redesignated at 37 FR 
15133, July 28, 1972, and amended at 43 FR 
17802, Apr. 26, 1978]

§ 2.740b Interrogatories to parties. 

(a) Any party may serve upon any 
other party (other than the staff) 4 
written interrogatories to be answered 
in writing by the party served, or if the 
party served is a public or private cor-
poration or a partnership or associa-
tion, by any officer or agent, who shall 
furnish such information as is avail-
able to the party. A copy of the inter-
rogatories, answers, and all related 
pleadings shall be filed with the Sec-
retary of the Commission and shall be 
served on the presiding officer and 
upon all parties to the proceeding.

(b) Each interrogatory shall be an-
swered separately and fully in writing 
under oath or affirmation, unless it is 
objected to, in which event the reasons 
for objection shall be stated in lieu of 
an answer. The answers shall be signed 
by the person making them, and the 
objections by the attorney making 
them. The party upon whom the inter-
rogatories were served shall serve a 
copy of the answers and objections 
upon all parties to the proceeding with-
in 14 days after service of the interrog-
atories, or within such shorter or 
longer period as the presiding officer 
may allow. Answers may be used in the 
same manner as depositions (see 
§ 2.740a(g)). 

[37 FR 15134, July 28, 1972]
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§ 2.741 Production of documents and 
things and entry upon land for in-
spection and other purposes. 

(a) Request for discovery. Any party 
may serve on any other party a request 
to: 

(1) Produce and permit the party 
making the request, or a person acting 
on his behalf, to inspect and copy any 
designated documents, or to inspect 
and copy, test, or sample any tangible 
things which are within the scope of 
§ 2.740 and which are in the possession, 
custody, or control of the party upon 
whom the request is served; or 

(2) Permit entry upon designated 
land or other property in the posses-
sion or control of the party upon whom 
the request is served for the purpose of 
inspection and measuring, surveying, 
photographing, testing, or sampling 
the property or any designated object 
or operation thereon, within the scope 
of § 2.740. 

(b) Service. The request may be served 
on any party without leave of the Com-
mission or the presiding officer. Except 
as otherwise provided in § 2.740, the re-
quest may be served after the pro-
ceeding is set for hearing. 

(c) Contents. The request shall set 
forth the items to be inspected either 
by individual item or by category, and 
describe each item and category with 
reasonable particularity. The request 
shall specify a reasonable time, place, 
and manner of making the inspection 
and performing the related acts. 

(d) Response. The party upon whom 
the request is served shall serve on the 
party submitting the request a written 
response within thirty (30) days after 
the service of the request. The response 
shall state, with respect to each item 
or category, that inspection and re-
lated activities will be permitted as re-
quested, unless the request is objected 
to, in which case the reasons for objec-
tion shall be stated. If objection is 
made to part of an item or category, 
the part shall be specified. 

(e) NRC records and documents. The 
provisions of paragraphs (a) through (d) 
of this section do not apply to the pro-
duction for inspection and copying or 
photographing of NRC records or docu-
ments. Production of such records or 

documents is subject to the provisions 
of §§ 2.744 and 2.790. 

[37 FR 15134, July 28, 1972]

§ 2.742 Admissions. 

(a) Apart from any admissions made 
during or as a result of a prehearing 
conference, at any time after his an-
swer has been filed, a party may file a 
written request for the admission of 
the genuineness and authenticity of 
any relevant document described in or 
attached to the request, or for the ad-
mission of the truth of any specified 
relevant matter of fact. A copy of the 
document shall be delivered with the 
request unless a copy has already been 
furnished. 

(b) Each requested admission shall be 
deemed made unless, within a time des-
ignated by the presiding officer or the 
Commission, and not less than ten (10) 
days after service of the request or 
such further time as may be allowed on 
motion, the party to whom the request 
is directed serves on the requesting 
party either (1) a sworn statement de-
nying specifically the relevant matters 
of which an admission is requested or 
setting forth in detail the reasons why 
he can neither truthfully admit nor 
deny them, or (2) written objections on 
the ground that some or all of the mat-
ters involved are privileged or irrele-
vant or that the request is otherwise 
improper in whole or in part. Answers 
on matters to which such objections 
are made may be deferred until the ob-
jections are determined. If written ob-
jections are made to only a part of a 
request, the remainder of the request 
shall be answered within the time des-
ignated. 

(c) Admissions obtained pursuant to 
the procedure in this section may be 
used in evidence to the same extent 
and subject to the same objections as 
other admissions. 

[27 FR 377, Jan. 13, 1962, as amended at 37 FR 
15134, July 28, 1972]

§ 2.743 Evidence. 

(a) General. Every party to a pro-
ceeding shall have the right to present 
such oral or documentary evidence and 
rebuttal evidence and to conduct, in 
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accordance with an approved cross-ex-
amination plan that contains the infor-
mation specified in paragraph (b)(2) of 
this section if so directed by the pre-
siding officer, such cross-examination 
as may be required for full and true 
disclosure of the facts. 

(b)(1) Testimony and cross-examination. 
The parties shall submit direct testi-
mony of witnesses in written form, un-
less otherwise ordered by the presiding 
officer on the basis of objections pre-
sented. In any proceeding in which ad-
vance written testimony is to be used, 
each party shall serve copies of its pro-
posed written testimony on each other 
party at least fifteen (15) days in ad-
vance of the session of the hearing at 
which its testimony is to be presented. 
The presiding officer may permit the 
introduction of written testimony not 
so served, either with the consent of all 
parties present or after they have had 
a reasonable opportunity to examine 
it. Written testimony must be incor-
porated into the transcript of the 
record as if read or, in the discretion of 
the presiding officer, may be offered 
and admitted in evidence as an exhibit. 

(2) The presiding officer may require 
a party seeking an opportunity to 
cross-examine to request permission to 
do so in accordance with a schedule es-
tablished by the presiding officer. A re-
quest to conduct cross-examination 
shall be accompanied by a cross-exam-
ination plan that contains the fol-
lowing information: 

(i) A brief description of the issue or 
issues on which cross-examination will 
be conducted; 

(ii) The objective to be achieved by 
cross-examination; and 

(iii) The proposed line of questions 
that may logically lead to achieving 
the objective of the cross-examination. 
The cross-examination plan may be 
submitted only to the presiding officer 
and must be kept by the presiding offi-
cer in confidence until issuance of the 
initial decision on the issue being liti-
gated. The presiding officer shall then 
provide each cross-examination plan to 
the Commission’s Secretary for inclu-
sion in the official record of the pro-
ceeding. 

(3) Paragraphs (b) (1) and (2) of this 
section do not apply to proceedings 
under subpart B of this part for modi-

fication, suspension, or revocation of a 
license or to proceedings for imposition 
of a civil penalty. 

(c) Admissibility. Only relevant, mate-
rial, and reliable evidence which is not 
unduly repetitious will be admitted. 
Immaterial or irrelevant parts of an 
admissible document will be segregated 
and excluded so far as is practicable. 

(d) Objections. An objection to evi-
dence shall briefly state the grounds of 
objection. The transcript shall include 
the objection, the grounds, and the rul-
ing. Exception to an adverse ruling is 
preserved without notation on the 
record. 

(e) Offer of proof. An offer of proof 
made in connection with an objection 
to a ruling of the presiding officer ex-
cluding or rejecting proffered oral tes-
timony shall consist of a statement of 
the substance of the proffered evidence. 
If the excluded evidence is written, a 
copy shall be marked for identifica-
tion. Rejected exhibits, adequately 
marked for identification, shall be re-
tained in the record. 

(f) Exhibits. A written exhibit will not 
be received in evidence unless the 
original and two copies are offered and 
a copy is furnished to each party, or 
the parties have been previously fur-
nished with copies or the presiding offi-
cer directs otherwise. The presiding of-
ficer may permit a party to replace 
with a true copy an original document 
admitted in evidence. Exhibits in the 
proceeding on an application for a li-
cense to receive and possess high-level 
radioactive waste at a geologic reposi-
tory operations area are governed by 
§ 2.1013 of this part. 

(g) Proceedings involving applications. 
In any proceeding involving an applica-
tion, there shall be offered in evidence 
by the staff any report submitted by 
the ACRS in the proceeding in compli-
ance with section 182b. of the Act, any 
safety evaluation prepared by the staff 
and any environmental impact state-
ment prepared by the Director of Nu-
clear Reactor Regulation or Director of 
Nuclear Material Safety and Safe-
guards, as appropriate, or his designee 
in the proceeding pursuant to subpart 
A of part 51 of this chapter. 

(h) Official record. An official record 
of a government agency or entry in an 
official record may be evidenced by an 
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official publication or by a copy at-
tested by the officer having legal cus-
tody of the record and accompanied by 
a certificate of his custody. 

(i) Official notice. (1) The Commission 
or the presiding officer may take offi-
cial notice of any fact of which a court 
of the United States may take judicial 
notice or of any technical or scientific 
fact within the knowledge of the Com-
mission as an expert body. Each fact 
officially noticed under this subpara-
graph shall be specified in the record 
with sufficient particularity to advise 
the parties of the matters which have 
been noticed or brought to the atten-
tion of the parties before final decision 
and each party adversely affected by 
the decision shall be given opportunity 
to controvert the fact. 

(2) If a decision is stated to rest in 
whole or in part on official notice of a 
fact which the parties have not had a 
prior opportunity to controvert, a 
party may controvert the fact by filing 
an appeal from an initial decision or a 
petition for reconsideration of a final 
decision clearly and concisely setting 
forth the information relied upon to 
show the contrary. 

[27 FR 377, Jan. 13, 1962, as amended at 28 FR 
10154, Sept. 17, 1963; 31 FR 4339, Mar. 12, 1966; 
37 FR 15134, July 28, 1972; 43 FR 17802, Apr. 26, 
1978; 48 FR 52285, Nov. 17, 1983; 49 FR 9401, 
Mar. 12, 1984; 54 FR 14944, Apr. 14, 1989; 54 FR 
33181, Aug. 11, 1989]

§ 2.744 Production of NRC records and 
documents. 

(a) A request for the production of an 
NRC record or document not available 
pursuant to § 2.790 by a party to an ini-
tial licensing proceeding may be served 
on the Executive Director for Oper-
ations, without leave of the Commis-
sion or the presiding officer. The re-
quest shall set forth the records or doc-
uments requested, either by individual 
item or by category, and shall describe 
each item or category with reasonable 
particularity and shall state why that 
record or document is relevant to the 
proceeding. 

(b) If the Executive Director for Op-
erations objects to producing a re-
quested record or document on the 
ground that (1) it is not relevant or (2) 
it is exempted from disclosure under 
§ 2.790 and the disclosure is not nec-

essary to a proper decision in the pro-
ceeding or the document or the infor-
mation therein is reasonably obtain-
able from another source, he shall so 
advise the requesting party. 

(c) If the Executive Director for Op-
erations objects to producing a record 
or document, the requesting party may 
apply to the presiding officer, in writ-
ing, to compel production of that 
record or document. The application 
shall set forth the relevancy of the 
record or document to the issues in the 
proceeding. The application shall be 
processed as a motion in accordance 
with § 2.730 (a) through (d). The record 
or document covered by the application 
shall be produced for the ‘‘in camera’’ 
inspection of the presiding officer, ex-
clusively, if requested by the presiding 
officer and only to the extent nec-
essary to determine: 

(1) The relevancy of that record or 
document; 

(2) Whether the document is exempt 
from disclosure under § 2.790; 

(3) Whether the disclosure is nec-
essary to a proper decision in the pro-
ceeding; 

(4) Whether the document or the in-
formation therein is reasonably obtain-
able from another source. 

(d) Upon a determination by the pre-
siding officer that the requesting party 
has demonstrated the relevancy of the 
record or document and that its pro-
duction is not exempt from disclosure 
under § 2.790 or that, if exempt, its dis-
closure is necessary to a proper deci-
sion in the proceeding, and the docu-
ment or the information therein is not 
reasonably obtainable from another 
source, he shall order the Executive Di-
rector for Operations, to produce the 
document. 

(e) In the case of requested docu-
ments and records (including Safe-
guards Information referred to in sec-
tions 147 and 181 of the Atomic Energy 
Act, as amended) exempt from disclo-
sure under § 2.790, but whose disclosure 
is found by the presiding officer to be 
necessary to a proper decision in the 
proceeding, any order to the Executive 
Director for Operations to produce the 
document or records (or any other 
order issued ordering production of the 
document or records) may contain such 
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protective terms and conditions (in-
cluding affidavits of non-disclosure) as 
may be necessary and appropriate to 
limit the disclosure to parties in the 
proceeding, to interested States and 
other governmental entities partici-
pating pursuant to § 2.715(c), and to 
their qualified witnesses and counsel. 
When Safeguards Information pro-
tected from disclosure under section 
147 of the Atomic Energy Act, as 
amended, is received and possessed by a 
party other than the Commission staff, 
it shall also be protected according to 
the requirements of § 73.21 of this chap-
ter. The presiding officer may also pre-
scribe such additional procedures as 
will effectively safeguard and prevent 
disclosure of Safeguards Information 
to unauthorized persons with minimum 
impairment of the procedural rights 
which would be available if Safeguards 
Information were not involved. In addi-
tion to any other sanction that may be 
imposed by the presiding officer for 
violation of an order issued pursuant to 
this paragraph, violation of an order 
pertaining to the disclosure of Safe-
guards Information protected from dis-
closure under section 147 of the Atomic 
Energy Act, as amended, may be sub-
ject to a civil penalty imposed pursu-
ant to § 2.205. For the purpose of impos-
ing the criminal penalties contained in 
section 223 of the Atomic Energy Act, 
as amended, any order issued pursuant 
to this paragraph with respect to Safe-
guards Information shall be deemed an 
order issued under section 161b of the 
Atomic Energy Act. 

(f) A ruling by the presiding officer or 
the Commission for the production of a 
record or document will specify the 
time, place, and manner of production. 

(g) No request pursuant to this sec-
tion shall be made or entertained be-
fore the matters in controversy have 
been identified by the Commission or 
the presiding officer, or after the be-
ginning of the prehearing conference 
held pursuant to § 2.752 except upon 
leave of the presiding officer for good 
cause shown. 

(h) The provisions of § 2.740 (c) and (e) 
shall apply to production of NRC 

records and documents pursuant to 
this section. 

[37 FR 15135, July 28, 1972, as amended at 40 
FR 2973, Jan. 17, 1975; 46 FR 51723, Oct. 22, 
1981]

SUMMARY DISPOSITION ON PLEADINGS

§ 2.749 Authority of presiding officer 
to dispose of certain issues on the 
pleadings. 

(a) Any party to a proceeding may 
move, with or without supporting affi-
davits, for a decision by the presiding 
officer in that party’s favor as to all or 
any part of the matters involved in the 
proceeding. The moving party shall 
annex to the motion a separate, short, 
and concise statement of the material 
facts as to which the moving party 
contends that there is no genuine issue 
to be heard. Motions may be filed at 
any time. Any other party may serve 
an answer supporting or opposing the 
motion, with or without affidavits, 
within twenty (20) days after service of 
the motion. The party shall annex to 
any answer opposing the motion a sep-
arate, short, and concise statement of 
the material facts as to which it is con-
tended there exists a genuine issue to 
be heard. All material facts set forth in 
the statement required to be served by 
the moving party will be deemed to be 
admitted unless controverted by the 
statement required to be served by the 
opposing party. The opposing party 
may, within ten (10) days after service, 
respond in writing to new facts and ar-
guments presented in any statement 
filed in support of the motion. No fur-
ther supporting statements or re-
sponses thereto may be entertained. 
The presiding officer may dismiss sum-
marily or hold in abeyance motions 
filed shortly before the hearing com-
mences or during the hearing if the 
other parties or the presiding officer 
would be required to divert substantial 
resources from the hearing in order to 
respond adequately to the motion and 
thereby extend the proceeding. 

(b) Affidavits shall set forth such 
facts as would be admissible in evi-
dence and shall show affirmatively 
that the affiant is competent to testify 
to the matters stated therein. The pre-
siding officer may permit affidavits to 
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1 This paragraph is suspended until further 
action of the Commission. (See 46 FR 13681, 
Feb. 24, 1981)

be supplemented or opposed by deposi-
tions, answers to interrogatories or 
further affidavits. When a motion for 
summary decision is made and sup-
ported as provided in this section, a 
party opposing the motion may not 
rest upon the mere allegations or deni-
als of his answer; his answer by affida-
vits or as otherwise provided in this 
section must set forth specific facts 
showing that there is a genuine issue of 
fact. If no such answer is filed, the de-
cision sought, if appropriate, shall be 
rendered. 

(c) Should it appear from the affida-
vits of a party opposing the motion 
that he cannot, for reasons stated, 
present by affidavit facts essential to 
justify his opposition, the presiding of-
ficer may refuse the application for 
summary decision or may order a con-
tinuance to permit affidavits to be ob-
tained or make such other order as is 
appropriate and a determination to 
that effect shall be made a matter of 
record. 

(d) The presiding officer shall render 
the decision sought if the filings in the 
proceeding, depositions, answers to in-
terrogatories, and admissions on file, 
together with the statements of the 
parties and the affidavits, if any, show 
that there is no genuine issue as to any 
material fact and that the moving 
party is entitled to a decision as a mat-
ter of law. However, in any proceeding 
involving a construction permit for a 
production or utilization facility, the 
procedure described in this section may 
be used only for the determination of 
specific subordinate issues and may not 
be used to determine the ultimate issue 
as to whether the permit shall be 
issued. 

[37 FR 15135, July 28, 1972, as amended at 46 
FR 30331, June 8, 1981; 54 FR 33181, Aug. 11, 
1989]

HEARINGS

§ 2.750 Official reporter; transcript. 
(a) A hearing will be reported under 

the supervision of the presiding officer, 
stenographically or by other means, by 
an official reporter who may be des-
ignated by the Commission or may be a 
regular employee of the Commission. 
The transcript prepared by the reporter 
is the sole official transcript of the 

proceeding. Except as limited pursuant 
to Sec. 181 of the Act or order of the 
Commission, the transcript will be 
available for inspection at the NRC 
Web site, http://www.nrc.gov, and/or at 
the NRC Public Document Room. Cop-
ies of transcripts are available to par-
ties and to the public from the official 
reporter on payment of the specified 
charges. 

(b) Transcript corrections. Corrections 
of the official transcript may be made 
only in the manner provided by this 
paragraph. Corrections ordered or ap-
proved by the presiding officer shall be 
included in the record as an appendix, 
and when so incorporated the Sec-
retary shall make the necessary phys-
ical corrections in the official tran-
script so that it will incorporate the 
changes ordered. In making corrections 
there shall be no substitution of pages 
but, to the extent practicable, correc-
tions shall be made by running a line 
through the matter to be changed 
without obliteration and writing the 
matter as changed immediately above. 
Where the correction consists of an in-
sertion, it shall be added by rider or 
interlineation as near as possible to 
the text which is intended to precede 
and follow it. 

(c) Free transcript. Except in an anti-
trust proceeding, in any adjudicatory 
proceeding on an application for a li-
cense or an amendment thereto, the 
presiding officer may arrange for provi-
sion of one free transcript to a party, 
other than the applicant, upon request 
by that party. The transcript will be 
made available to a party at the same 
time and location as it is made avail-
able to the NRC staff. If a transcript is 
mailed to the staff, it will also be 
mailed to the requesting party. A pre-
siding officer has the discretion to con-
trol the distribution of transcripts to 
parties.1

[27 FR 377, Jan. 13, 1962, as amended at 45 FR 
49537, July 25, 1980; 45 FR 54725, Aug. 18, 1980; 
46 FR 13681, Feb. 2, 1981; 64 FR 48948, Sept. 9, 
1999]
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1a This conference may be omitted in pro-
ceedings other than contested proceedings.

§ 2.751 Hearings to be public. 
Except as may be requested pursuant 

to section 181 of the Act, all hearings 
will be public unless otherwise ordered 
by the Commission.

§ 2.751a Special prehearing conference 
in construction permit and oper-
ating license proceedings. 

(a) In any proceeding involving an 
application for a construction permit 
or an operating license for a production 
or utilization facility, the Commission 
or the presiding officer will direct the 
parties and any petitioners for inter-
vention, or their counsel, to appear at 
a specified time and place, within nine-
ty (90) days after the notice of hearing 
is published, or such other time as the 
Commission or the presiding officer 
may deem appropriate, for a con-
ference 1a to:

(1) Permit identification of the key 
issues in the proceeding; 

(2) Take any steps necessary for fur-
ther identification of the issues; 

(3) Consider all intervention petitions 
to allow the presiding officer to make 
such preliminary or final determina-
tion as to the parties to the pro-
ceeding, as may be appropriate; and 

(4) Establish a schedule for further 
actions in the proceeding. 

(b) The presiding officer may order 
any further informal conferences 
among the parties, including telephone 
conferences, to the extent that he con-
siders that such a conference would ex-
pedite the proceeding. 

(c) A prehearing conference held pur-
suant to this section may be steno-
graphically reported. 

(d) The presiding officer shall enter 
an order which recites the action taken 
at the conference, the schedule for fur-
ther actions in the proceeding, any 
agreements by the parties, and which 
identifies the key issues in the pro-
ceeding, makes a preliminary or final 
determination as to the parties in the 
proceeding, and provides for the sub-
mission of status reports on discovery. 
The order shall be served upon all par-
ties to the proceeding. Objections to 

the order may be filed by a party with-
in five (5) days after service of the 
order, except that the staff may file ob-
jections to such order within ten (10) 
days after service. Parties may not file 
replies to the objections unless the 
Board so directs. The filing of objec-
tions shall not stay the decision unless 
the presiding officer so orders. The 
board may revise the order in consider-
ation of the objections presented and, 
as permitted by § 2.718(i), may certify 
for determination to the Commission 
such matters raised in the objections 
as it deems appropriate. The order 
shall control the subsequent course of 
the proceeding unless modified for good 
cause. 

[37 FR 15135, July 28, 1972, as amended at 43 
FR 17802, Apr. 26, 1978; 46 FR 30331, June 8, 
1981]

§ 2.752 Prehearing conference. 

(a) The Commission or the presiding 
officer may, and in the case of a pro-
ceeding on an application for a con-
struction permit or an operating li-
cense for a facility of a type described 
in §§ 50.21(b) or 50.22 of this chapter or a 
testing facility, shall direct the parties 
or their counsel to appear at a specified 
time and place for a conference to con-
sider: 

(1) Simplification, clarification, and 
specification of the issues; 

(2) The necessity or desirability of 
amending the pleadings; 

(3) The obtaining of stipulations and 
admissions of fact and of the contents 
and authenticity of documents to avoid 
unnecessary proof; 

(4) Identification of witnesses and the 
limitation of the number of expert wit-
nesses, and other steps to expedite the 
presentation of evidence; 

(5) The setting of a hearing schedule; 
and 

(6) Such other matters as may aid in 
the orderly disposition of the pro-
ceeding. 

A prehearing conference held under 
this section in a proceeding involving a 
construction permit or operating li-
cense shall be held within sixty (60) 

VerDate Dec<13>2002 13:04 Feb 18, 2003 Jkt 200028 PO 00000 Frm 00071 Fmt 8010 Sfmt 8010 Y:\SGML\200028T.XXX 200028T



72

10 CFR Ch. I (1–1–03 Edition)§ 2.753

1 Discovery, as used in this section, does 
not include the production of the ACRS re-
port, the safety evaluation prepared by the 
regulatory staff, or any detailed statement 
on environmental considerations prepared by 
the Director of Nuclear Reactor Regulation 
or Director of Nuclear Material Safety and 
Safeguards, as appropriate or his designee in 
the proceeding pursuant to part 51 of this 
chapter.

days after discovery has been com-
pleted, 1 or such other time as the Com-
mission or the presiding officer may 
specify.

(b) Prehearing conferences may be 
stenographically reported. 

(c) The presiding officer shall enter 
an order which recites the action taken 
at the conference, the amendments al-
lowed to the pleadings and agreements 
by the parties, and which limits the 
issues or defines the matters in con-
troversy to be determined in the pro-
ceeding. Objections to the order may be 
filed by a party within five (5) days 
after service of the order, except that 
the regulatory staff may file objections 
to such order within ten (10) days after 
service. Parties may not file replies to 
the objections unless the board so di-
rects. The filing of objections shall not 
stay the decision unless the presiding 
officer so orders. The board may revise 
the order in the light of the objections 
presented and, as permitted by § 2.718(i) 
may certify for determination to the 
Commission such matters raised in the 
objections as it deems appropriate. The 
order shall control the subsequent 
course of the proceeding unless modi-
fied for good cause. 

[27 FR 377, Jan. 13, 1962, as amended at 37 FR 
15136, July 28, 1972; 40 FR 8777, Mar. 3, 1975; 46 
FR 30331, June 8, 1981]

§ 2.753 Stipulations. 

Apart from any stipulations made 
during or as a result of a prehearing 
conference, the parties may stipulate 
in writing at any stage of the pro-
ceeding or orally during the hearing, 
any relevant fact or the contents or au-
thenticity of any document. Such a 
stipulation may be received in evi-
dence. The parties may also stipulate 
as to the procedure to be followed in 
the proceeding. Such stipulations may, 
on motion of all parties, be recognized 

by the presiding officer to govern the 
conduct of the proceeding. 

[37 FR 15136, July 28, 1972]

§ 2.754 Proposed findings and conclu-
sions. 

(a) Any party to a proceeding may, or 
if directed by the presiding officer 
shall, file proposed findings of fact and 
conclusions of law, briefs and a pro-
posed form or order of decision within 
the time provided by the following sub-
paragraphs, except as otherwise or-
dered by the presiding officer: 

(1) The party who has the burden of 
proof shall, within thirty (30) days 
after the record is closed, file proposed 
findings of fact and conclusions of law 
and briefs, and a proposed form of order 
or decision. 

(2) Other parties may file proposed 
findings, conclusions of law and briefs 
within forty (40) days after the record 
is closed. However, the staff may file 
such proposed findings, conclusions of 
law and briefs within fifty (50) days 
after the record is closed. 

(3) A party who has the burden of 
proof may reply within five (5) days 
after filing of proposed findings and 
conclusions of law and briefs by other 
parties. 

(b) Failure to file proposed findings 
of fact, conclusions of law or briefs 
when directed to do so may be deemed 
a default, and an order or initial deci-
sion may be entered accordingly. 

(c) Proposed findings of fact must be 
clearly and concisely set forth in num-
bered paragraphs and must be confined 
to the material issues of fact presented 
on the record, with exact citations to 
the transcript of record and exhibits in 
support of each proposed finding. Pro-
posed conclusions of law must be set 
forth in numbered paragraphs as to all 
material issues of law or discretion 
presented on the record. An interve-
nor’s proposed findings of fact and con-
clusions of law must be confined to 
issues which that party placed in con-
troversy or sought to place in con-
troversy in the proceeding. 

[27 FR 377, Jan. 13, 1962, as amended at 28 FR 
10154, Sept. 17, 1963; 35 FR 11459, July 17, 1970; 
43 FR 17802, Apr. 26, 1978; 46 FR 30331, June 8, 
1981; 54 FR 33182, Aug. 11, 1989]
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§ 2.755 Oral argument before presiding 
officer. 

When, in the opinion of the presiding 
officer, time permits and the nature of 
the proceeding and the public interest 
warrant, he may allow and fix a time 
for the presentation of oral argument. 
He will impose appropriate limits of 
time on the argument. The transcript 
of the argument shall be a part of the 
record.

§ 2.756 Informal procedures. 

The Commission encourages the use 
of informal procedures consistent with 
the Act, sections 551–558 of title 5 of 
the United States Code, and the regula-
tions in this chapter, and with the or-
derly conduct of the proceeding and the 
necessity for preserving a suitable 
record for review. 

[35 FR 11459, July 17, 1970]

§ 2.757 Authority of presiding officer 
to regulate procedure in a hearing. 

To prevent unnecessary delays or an 
unnecessarily large record, the pre-
siding officer may: 

(a) Limit the number of witnesses 
whose testimony may be cumulative; 

(b) Strike argumentative, repeti-
tious, cumulative, or irrelevant evi-
dence; 

(c) Take necessary and proper meas-
ures to prevent argumentative, repeti-
tious, or cumulative cross-examina-
tion; and 

(d) Impose such time limitations on 
arguments as he determines appro-
priate, having regard for the volume of 
the evidence and the importance and 
complexity of the issues involved. 

[37 FR 15136, July 28, 1972]

§ 2.758 Consideration of Commission 
rules and regulations in adjudica-
tory proceedings. 

(a) Except as provided in paragraphs 
(b), (c), and (d) of this section, any rule 
or regulation of the Commission, or 
any provision thereof, issued in its pro-
gram for the licensing of production 
and utilization facilities, source mate-
rial, special nuclear material, or by-
product material is not subject to at-
tack by way of discovery, proof, argu-
ment, or other means in any adjudica-

tory proceeding involving initial or re-
newal licensing subject to this subpart. 

(b) A party to an adjudicatory pro-
ceeding involving initial or renewal li-
censing subject to this subpart may pe-
tition that the application of a speci-
fied Commission rule or regulation or 
any provision thereof, of the type de-
scribed in paragraph (a) of this section, 
be waived or an exception made for the 
particular proceeding. The sole ground 
for petition for waiver or exception 
shall be that special circumstances 
with respect to the subject matter of 
the particular proceeding are such that 
the application of the rule or regula-
tion (or provision thereof) would not 
serve the purposes for which the rule or 
regulation was adopted. The petition 
shall be accompanied by an affidavit 
that identifies the specific aspect or as-
pects of the subject matter of the pro-
ceeding as to which the application of 
the rule or regulation (or provision 
thereof) would not serve the purposes 
for which the rule or regulation was 
adopted, and shall set forth with par-
ticularity the special circumstances al-
leged to justify the waiver or exception 
requested. Any other party may file a 
response thereto, by counter affidavit 
or otherwise. 

(c) If, on the basis of the petition, af-
fidavit and any response thereto pro-
vided for in paragraph (b) of this sec-
tion, the presiding officer determines 
that the petitioning party has not 
made a prima facie showing that the 
application of the specific Commission 
rule or regulation or provision thereof 
to a particular aspect or aspects of the 
subject matter of the proceeding would 
not serve the purposes for which the 
rule or regulation was adopted and 
that application of the rule or regula-
tion should be waived or an exception 
granted, no evidence may be received 
on that matter and no discovery, cross-
examination or argument directed to 
the matter will be permitted, and the 
presiding officer may not further con-
sider the matter. 

(d) If, on the basis of the petition, af-
fidavit and any response provided for in 
paragraph (b) of this section, the pre-
siding officer determines that such a 
prima facie showing has been made, the 
presiding officer shall, before ruling 
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7 The matter will be certified to the Com-
mission notwithstanding the provisions of 
§ 2.785.

thereon, certify directly to the Com-
mission 7 for determination the matter 
of whether the application of the Com-
mission rule or regulation or provision 
thereof to a particular aspect or as-
pects of the subject matter of the pro-
ceeding, in the context of this section, 
should be waived or an exception made. 
The Commission may, among other 
things, on the basis of the petition, af-
fidavits, and any response, determine 
whether the application of the speci-
fied rule or regulation (or provision 
thereof) should be waived or an excep-
tion be made, or the Commission may 
direct such further proceedings as it 
deems appropriate to aid its deter-
mination.

(e) Whether or not the procedure in 
paragraph (b) of this section is avail-
able, a party to an initial or renewal li-
censing proceeding may file a petition 
for rulemaking pursuant to § 2.802. 

[37 FR 15136, July 28, 1972, as amended at 56 
FR 64975, Dec. 13, 1991; 60 FR 22491, May 8, 
1995]

§ 2.759 Settlement in initial licensing 
proceedings. 

The Commission recognizes that the 
public interest may be served through 
settlement of particular issues in a 
proceeding or the entire proceeding. 
Therefore, to the extent that it is not 
inconsistent with hearing requirements 
in section 189 of the Act (42 U.S.C. 
2239), the fair and reasonable settle-
ment of contested initial licensing pro-
ceedings is encouraged. It is expected 
that the presiding officer and all of the 
parties to those proceedings will take 
appropriate steps to carry out this pur-
pose. 

[37 FR 15137, July 28, 1972]

INITIAL DECISION AND COMMISSION 
REVIEW

§ 2.760 Initial decision and its effect. 
(a) After hearing, the presiding offi-

cer will render an initial decision 
which will constitute the final action 
of the Commission forty (40) days after 
its date unless any party petitions for 
Commission review in accordance with 

§ 2.786 or the Commission takes review 
sua sponte or the decision is subject to 
the provisions of § 2.764. 

(b) Where the public interest so re-
quires, the Commission may direct 
that the presiding officer certify the 
record to it without an initial decision, 
and may: 

(1) Prepare its own decision which 
will become final unless the Commis-
sion grants a petition for reconsider-
ation pursuant to § 2.771; or 

(2) Omit an initial decision on a find-
ing that due and timely execution of 
its functions imperatively and unavoid-
ably so requires. 

(c) An initial decision will be in writ-
ing and will be based on the whole 
record and supported by reliable, pro-
bative, and substantial evidence. The 
initial decision will include: 

(1) Findings, conclusions and rulings, 
with the reasons or basis for them, on 
all material issues of fact, law, or dis-
cretion presented on the record; 

(2) All facts officially noticed and re-
lied on in making the decision; 

(3) The appropriate ruling, order or 
denial of relief with the effective date; 

(4) The time within which a petition 
for review of the decision may be filed, 
the time within which answers in sup-
port of or in opposition to a petition 
for review filed by another party may 
be filed and, in the case of an initial 
decision which may become final in ac-
cordance with paragraph (a) of this sec-
tion, the date when it may become 
final. 

[27 FR 377, Jan. 13, 1962, as amended at 31 FR 
4339, Mar. 12, 1966; 35 FR 11459, July 17, 1970; 
48 FR 52285, Nov. 17, 1983; 56 FR 29408, June 
27, 1991]

§ 2.760a Initial decision in contested 
proceedings on applications for fa-
cility operating licenses. 

In any initial decision in a contested 
proceeding on an application for an op-
erating license for a production or uti-
lization facility, the presiding officer 
shall make findings of fact and conclu-
sions of law on the matters put into 
controversy by the parties to the pro-
ceeding and on matters which have 
been determined to be the issues in the 
proceeding by the Commission or the 
presiding officer. Matters not put into 
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controversy by the parties will be ex-
amined and decided by the presiding of-
ficer only where he or she determines 
that a serious safety, environmental, 
or common defense and security mat-
ter exists. Depending on the resolution 
of those matters, the Director of Nu-
clear Reactor Regulation or Director of 
Nuclear Material Safety and Safe-
guards, as appropriate, after making 
the requisite findings, will issue, deny, 
or appropriately condition the license. 

[44 FR 67088, Nov. 23, 1979]

§ 2.761 Expedited decisional proce-
dure. 

(a) The presiding officer may deter-
mine a proceeding by an order after the 
conclusion of a hearing without issuing 
an initial decision, when: 

(1) All parties stipulate that the ini-
tial decision may be omitted and waive 
their rights to file a petition for re-
view, to request oral argument, and to 
seek judicial review; 

(2) No unresolved substantial issue of 
fact, law, or discretion remains, and 
the record clearly warrants granting 
the relief requested; and 

(3) The presiding officer finds that 
dispensing with the issuance of the ini-
tial decision is in the public interest. 

(b) An order entered pursuant to 
paragraph (a) of this section shall be 
subject to review by the Commission 
on its own motion within thirty (30) 
days after its date. 

(c) An initial decision may be made 
effective immediately, subject to re-
view by the Commission on its own mo-
tion within thirty (30) days after its 
date, except as otherwise provided in 
this chapter, when: 

(1) All parties stipulate that the ini-
tial decision may be made effective im-
mediately and waive their rights to file 
a petition for review, to request oral 
argument, and to seek judicial review; 

(2) No unresolved substantial issue of 
fact, law, or discretion remains and the 
record clearly warrants granting the 
relief requested; and 

(3) The presiding officer finds that it 
is in the public interest to make the 
initial decision effective immediately. 

(d) The provisions of this section do 
not apply to an initial decision direct-
ing the issuance or amendment of a 
construction permit or construction 

authorization, or the issuance of an op-
erating license or provisional operating 
authorization. 

[27 FR 377, Jan. 13, 1962, as amended at 28 FR 
7935, Aug. 3, 1963; 28 FR 10154, Sept. 17, 1963; 
35 FR 5318, Mar. 31, 1970; 48 FR 52285, Nov. 17, 
1983; 56 FR 29408, June 27, 1991]

§ 2.761a Separate hearings and deci-
sions. 

In a proceeding on an application for 
a construction permit for a utilization 
facility which is subject to § 51.20(b) of 
this chapter, and is of the type speci-
fied in § 51.21(b) (2) or (3) or § 50.22 of 
this chapter or is a testing facility, the 
presiding officer shall, unless the par-
ties agree otherwise or the rights of 
any party would be prejudiced thereby, 
commence a hearing on issues covered 
by § 50.10(e)(2)(ii) and subpart A of part 
51 of this chapter as soon as practicable 
after issuance of the staff of its final 
environmental impact statement, but 
no later than thirty (30) days after 
issuance of such statement, and com-
plete such a hearing and issue an ini-
tial decision on such matters. 
Pehearing procedures regarding issues 
covered by subpart A of part 51 and 
§ 51.10(e)(2)(ii) of this chapter, including 
any discovery and special prehearing 
conferences and prehearing conferences 
as provided in §§ 2.740, 2.740a, 2.740b, 
2.741, 2.742, 2.751a, and 2.752, shall be 
scheduled accordingly. The provisions 
of §§ 2.754, 2.755, 2.760, 2.762, 2.763, and 
2.764(a) shall apply to any proceeding 
conducted and any initial decision ren-
dered in accordance with this section. 
Section 2.764(b) shall not apply to any 
partial initial decision rendered in ac-
cordance with this section. This sec-
tion shall not preclude separate hear-
ings and decisions on other particular 
issues. 

[49 FR 9402, Mar. 12, 1984]

§ 2.763 Oral argument. 

In its discretion the Commission may 
allow oral argument upon the request 
of a party made in a petition for review 
or brief on review, or upon its own ini-
tiative. 

[56 FR 29408, June 27, 1991]
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§ 2.764 Immediate effectiveness of ini-
tial decision directing issuance or 
amendment of construction permit 
or operating license. 

(a) Except as provided in paragraphs 
(c) through (f) of this section, or as 
otherwise ordered by the Commission 
in special circumstances, an initial de-
cision directing the issuance or amend-
ment of a construction permit, a con-
struction authorization, an operating 
license, or a license under 10 CFR part 
72 to store spent fuel in an independent 
spent fuel storage installation (ISFSI) 
at a reactor site shall be effective im-
mediately upon issuance unless the 
presiding officer finds that good cause 
has been shown by a party why the ini-
tial decision should not become imme-
diately effective, subject to review 
thereof and further decision by the 
Commission upon petition for review 
filed by any party pursuant to § 2.786 or 
upon its own motion. 

(b) Except as provided in paragraphs 
(c) through (f) of this section, or as 
otherwise ordered by the Commission 
in special circumstances, the Director 
of Nuclear Reactor Regulation or Di-
rector of Nuclear Material Safety and 
Safeguards, as appropriate, notwith-
standing the filing or granting of a pe-
tition for review, shall issue a con-
struction permit, a construction au-
thorization, an operating license, or a 
license under 10 CFR part 72 to store 
spent fuel in an independent spent fuel 
storage installation (ISFSI) at a reac-
tor site, or amendments thereto, au-
thorized by an initial decision, within 
ten (10) days from the date of issuance 
of the decision. 

(c) An initial decision directing the 
issuance of an initial license for the 
construction and operation of an inde-
pendent spent fuel storage installation 
(ISFSI) located at a site other than a 
reactor site or a monitored retrievable 
storage installation (MRS) under 10 
CFR part 72 shall become effective only 
upon order of the Commission. The Di-
rector of Nuclear Material Safety and 
Safeguards shall not issue an initial li-
cense for the construction and oper-
ation of an independent spent fuel stor-
age installation (ISFSI) located at a 
site other than a reactor site or a mon-
itored retrievable storage installation 
(MRS) under 10 CFR part 72 until ex-

pressly authorized to do so by the Com-
mission. 

(d) [Reserved] 
(e) Nuclear power reactor construction 

permits—(1) Atomic Safety and Licensing 
Boards. (i) Atomic Safety and Licens-
ing Boards shall hear and decide all 
issues that come before them, indi-
cating in their decisions the type of li-
censing action, if any, which their deci-
sion would authorize. The Boards’ deci-
sions concerning construction permits 
shall not become effective until the 
Commission actions outlined in para-
graph (e)(2) of this section have taken 
place. 

(ii) In reaching their decisions the 
Boards should interpret existing regu-
lations and regulatory policies with 
due consideration to the implications 
for those regulations and policies of 
the Three Mile Island accident. As pro-
vided in paragraph (e)(3) of this sec-
tion, in addition to taking generic rule-
making actions, the Commission will 
be providing case-by-case guidance on 
changes in regulatory policies in con-
ducting its reviews in adjudicatory pro-
ceedings. The Boards shall, in turn, 
apply these revised regulations and 
policies in cases then pending before 
them to the extent that they are appli-
cable. The Commission expects the Li-
censing Boards to pay particular atten-
tion in their decisions to analyzing the 
evidence on those safety and environ-
mental issues arising under applicable 
Commission regulations and policies 
which the Boards believe present seri-
ous, close questions and which the 
Boards believe may be crucial to 
whether a license should become effec-
tive before full appellate review is com-
pleted. Furthermore, the Boards should 
identify any apects of the case which in 
their judgment, present issues on 
which prompt Commission policy guid-
ance is called for. The Boards may re-
quest the assistance of the parties in 
identifying such policy issues but, ab-
sent specific Commission directives, 
such policy issues shall not be the sub-
ject of discovery, examination, or 
cross-examination. 

(2) Commission. Within sixty days of 
the service of any Licensing Board de-
cision that would otherwise authorize 
issuance of a construction permit, the 
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Commission will seek to issue a deci-
sion on any stay motions that are 
timely filed. Such motions shall be 
filed as provided by 10 CFR 2.788. For 
the purpose of this policy, a ‘‘stay’’ 
motion is one that seeks to defer the 
effectiveness of a Licensing Board deci-
sion beyond the period necessary for 
the Commission action described here-
in. If no stay papers are filed, the Com-
mission will, within the same time pe-
riod (or earlier if possible), analyze the 
record and construction permit deci-
sion below on its own motion and will 
seek to issue a decision on whether a 
stay is warranted. It shall not, how-
ever, decide that a stay is warranted 
without giving the affected parties an 
opportunity to be heard. The initial de-
cision will be considered stayed pend-
ing the Commission’s decision. In de-
ciding these stay questions, the Com-
mission shall employ the procedures 
set out in 10 CFR 2.788. 

(f) Nuclear power reactor operating li-
censes—(1) Atomic Safety and Licensing 
Boards. (i) Atomic Safety and Licens-
ing Boards shall hear and decide all 
issues that come before them, indi-
cating in their decisions the type of li-
censing action, if any, which their deci-
sion would authorize. A Board’s deci-
sion authorizing issuance of an oper-
ating license may not become effective 
insofar as it authorizes operating at 
greater than 5 percent of rated power 
until the Commission actions outlined 
below in paragraph (f)(2) of this section 
have taken place. Insofar as it author-
izes operation up to 5 percent, the deci-
sion is effective and the Director shall 
issue the appropriate license in accord-
ance with paragraph (b) of this section. 

(ii) In reaching their decisions the 
Boards should interpret existing regu-
lations and regulatory policies with 
due consideration to the implications 
for those regulations and policies of 
the Three Mile Island accident. In this 
regard it should be understood that as 
a result of analyses still under way the 
Commission may change its present 
regulations and regulatory policies in 
important respects and thus compli-
ance with existing regulations may 
turn out to no longer warrant approval 
of a license application. As provided in 
paragraph (f)(2) of this section, in addi-
tion to taking generic rulemaking ac-

tions, the Commission will be pro-
viding case-by-case guidance on 
changes in regulatory policies in con-
ducting its reviews in adjudicatory pro-
ceedings. The Boards shall, in turn, 
apply these revised regulations and 
policies in cases then pending before 
them to the extent that they are appli-
cable. The Commission expects the Li-
censing Boards to pay particular atten-
tion in their decisions to analyzing the 
evidence on those safety and environ-
mental issues arising under applicable 
Commission regulations and policies 
which the Boards believe present seri-
ous, close questions and which the 
Boards believe may be crucial to 
whether a license should become effec-
tive before full appellate review is com-
pleted. Furthermore, the Boards should 
identify any aspects of the case which 
in their judgment, present issues on 
which prompt Commission policy guid-
ance is called for. The Boards may re-
quest the assistance of the parties in 
identifying such policy issues but, ab-
sent specific Commission directive, 
such policy issues shall not be the sub-
ject of discovery, examination, or 
cross-examination. 

(2) Commission. (i) Reserving the 
power to step in at an earlier time, the 
Commission will, upon receipt of the 
Licensing Board decision authorizing 
issuance of an operating license, other 
than a decision authorizing only fuel 
loading and low power (up to 5 percent 
of rated power) testing, review the 
matter on its own motion to determine 
whether to stay the effectiveness of the 
decision. An operating license decision 
will be stayed by the Commission, inso-
far as it authorizes other than fuel 
loading and low power testing, if it de-
termines that it is in the public inter-
est to do so, based on a consideration 
of the gravity of the substantive issue, 
the likelihood that it has been resolved 
incorrectly below, the degree to which 
correct resolution of the issue would be 
prejudiced by operation pending re-
view, and other relevant public interest 
factors. 

(ii) For operating license decisions 
other than those authorizing only fuel 
loading and low power testing con-
sistent with the target schedule set 
forth below, the parties may file brief 
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comments with the Commission point-
ing out matters which, in their view, 
pertain to the immediate effectiveness 
issue. To be considered, such comments 
must be received within 10 days of the 
Board decision. However, the Commis-
sion may dispense with comments by 
so advising the parties. No extensive 
stay shall be issued without giving the 
affected parties an opportunity to be 
heard. 

(iii) The Commission intends to issue 
a stay decision within 30 days of re-
ceipt of the Licensing Board’s decision. 
The Licensing Board’s initial decision 
will be considered stayed pending the 
Commission’s decision insofar as it 
may authorize operations other than 
fuel loading and low power (up to 5 per-
cent of rated power) testing. 

(iv) In announcing a stay decision, 
the Commission may allow the pro-
ceeding to run its ordinary course or 
give instructions as to the future han-
dling of the proceeding. Furthermore, 
the Commission may in a particular 
case determine that compliance with 
existing regulations and policies may 
no longer be sufficient to warrant ap-
proval of a license application and may 
alter those regulations and policies. 

(g) The Commission’s effectiveness 
determination is entirely without prej-
udice to proceedings under § 2.786 or 
§ 2.788. 

[36 FR 828, Jan. 19, 1971, as amended at 45 FR 
74711, Nov. 12, 1980; 46 FR 13978, Feb. 25, 1981; 
46 FR 28628, May 28, 1981; 46 FR 47765, Sept. 
30, 1981; 47 FR 2305, Jan. 15, 1982; 47 FR 40536, 
Sept. 15, 1982; 48 FR 52286, Nov. 17, 1983; 54 FR 
7757, Feb. 23, 1989; 54 FR 14944, Apr. 14, 1989; 
56 FR 29408, June 27, 1991; 60 FR 20886, Apr. 28, 
1995]

§ 2.765 Immediate effectiveness of ini-
tial decision directing issuance or 
amendment of licenses under part 
61 of this chapter. 

An initial decision directing the 
issuance of a license under part 61 of 
this chapter (relating to land disposal 
of radioactive waste) or any amend-
ment to such a license authorizing ac-
tions which may significantly affect 
the health and safety of the public, will 
become effective only upon order of the 
Commission. The Director of Nuclear 
Material Safety and Safeguards may 
not issue a license under part 61 of this 
chapter, or any amendment to such a 

license which may significantly affect 
the health and safety of the public, 
until expressly authorized to do so by 
the Commission. 

[47 FR 57478, Dec. 27, 1982]

FINAL DECISION

§ 2.770 Final decision. 

(a) The Commission will ordinarily 
consider the whole record on review, 
but may limit the issues to be reviewed 
to those identified in an order taking 
review. 

(b) The Commission may adopt, mod-
ify, or set aside the findings, conclu-
sions and order in the initial decision, 
and will state the basis of its action. 
The final decision will be in writing 
and will include: 

(1) A statement of findings and con-
clusions, with the basis for them on all 
material issues of fact, law or discre-
tion presented; 

(2) All facts officially noticed; 
(3) The ruling on each material issue; 

and 
(4) The appropriate ruling, order, or 

denial of relief, with the effective date. 

[27 FR 377, Jan. 13, 1962, as amended at 48 FR 
52286, Nov. 17, 1983; 56 FR 29409, June 27, 1991]

§ 2.771 Petition for reconsideration. 

(a) A petition for reconsideration of a 
final decision may be filed by a party 
within ten (10) days after the date of 
the decision. 

(b) The petition for reconsideration 
shall state specifically the respects in 
which the final decision is claimed to 
be erroneous, the grounds of the peti-
tion, and the relief sought. Within ten 
(10) days after a petition for reconsider-
ation has been filed, any other party 
may file an answer in opposition to or 
in support of the petition. However, the 
staff may file such an answer within 
twelve (12) days after a petition for re-
consideration has been filed. 

(c) Neither the filing nor the grant-
ing of the petition shall stay the deci-
sion unless the Commission orders oth-
erwise. 

[27 FR 377, Jan. 13, 1962, as amended at 31 FR 
4340, Mar. 12, 1966; 43 FR 17802, Apr. 26, 1978; 
48 FR 52286, Nov. 17, 1983; 56 FR 29409, June 
27, 1991]
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§ 2.772 Authority of the Secretary to 
rule on procedural matters. 

When briefs, motions or other papers 
listed herein are submitted to the Com-
mission itself, as opposed to officers 
who have been delegated authority to 
act for the Commission, the Secretary 
or the Assistant Secretary are author-
ized to: 

(a) Prescribe schedules for the filing 
of briefs, motions, or other pleadings, 
where such schedules may differ from 
those elsewhere prescribed in these 
rules or where these rules do not pre-
scribe a schedule; 

(b) Rule on motions for extensions of 
time; 

(c) Reject motions, briefs, pleadings, 
and other documents filed with the 
Commission later than the time pre-
scribed by the Secretary or the Assist-
ant Secretary or established by an 
order, rule, or regulation of the Com-
mission unless good cause is shown for 
the late filing; 

(d) Prescribe all procedural arrange-
ments relating to any oral argument to 
be held before the Commission; 

(e) Extend the time for the Commis-
sion to rule on a petition for review 
under 10 CFR 2.786(b); 

(f) Extend the time for the Commis-
sion to grant review on its own motion 
under 10 CFR 2.786(a); 

(g) Extend time for Commission re-
view on its own motion of a Director’s 
denial under 10 CFR 2.206(c); 

(h) Direct pleadings improperly filed 
before the Commission to the appro-
priate adjudicatory board for action; 

(i) Deny a request for hearings, where 
the request fails to comply with the 
Commission’s pleading requirements 
set forth in this part, and fails to set 
forth an arguable basis for further pro-
ceedings; 

(j) Refer to the Atomic Safety and 
Licensing Board Panel or an Adminis-
trative Law Judge, as appropriate, re-
quests for hearings not falling under 
§ 2.104 of this part, where the requester 
is entitled to further proceedings; and 

(k) Take action on minor procedural 
matters. 

[39 FR 24219, July 1, 1974, as amended at 43 
FR 22346, May 25, 1978; 46 FR 34794, July 6, 
1981; 47 FR 47803, Sept. 28, 1982]

RESTRICTED COMMUNICATIONS

§ 2.780 Ex parte communications. 

In any proceeding under this sub-
part— 

(a) Interested persons outside the 
agency may not make or knowingly 
cause to be made to any Commission 
adjudicatory employee, any ex parte 
communication relevant to the merits 
of the proceeding. 

(b) Commission adjudicatory employ-
ees may not request or entertain from 
any interested person outside the agen-
cy or make or knowingly cause to be 
made to any interested person outside 
the agency, and ex parte communica-
tion relevant to the merits of the pro-
ceeding. 

(c) Any Commission adjudicatory 
employee who receives, makes, or 
knowingly causes to be made a commu-
nication prohibited by this section 
shall ensure that it and any responses 
to the communication promptly are 
served on the parties and placed in the 
public record of the proceeding. In the 
case of oral communications, a written 
summary must be served and placed in 
the public record of the proceeding. 

(d) Upon receipt of a communication 
knowingly made or knowingly caused 
to be made by a party in violation of 
this section, the Commission or other 
adjudicatory employee presiding in a 
proceeding may, to the extent con-
sistent with the interests of justice and 
the policy of the underlying statutes, 
require the party to show cause why its 
claim or interest in the proceeding 
should not be dismissed, denied, dis-
regarded, or otherwise adversely af-
fected on account of the violation. 

(e) (1) The prohibitions of this section 
apply— 

(i) When a notice of hearing or other 
comparable order is issued in accord-
ance with §§ 2.104(a), 2.105(e)(2), 2.202(c), 
2.204, 2.205(e), or 2.703; or 

(ii) Whenever the interested person 
or Commission adjudicatory employee 
responsible for the communication has 
knowledge that a notice of hearing or 
other comparable order will be issued 
in accordance with §§ 2.104(a), 
2.105(e)(2), 2.202(c), 2.204, 2.205(e), or 
2.703. 
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(2) The prohibitions of this section 
cease to apply to ex parte communica-
tions relevant to the merits of a full or 
partial initial decision when, in accord-
ance with § 2.786, the time has expired 
for Commission review of the decision. 

(f) The prohibitions in this section do 
not apply to— 

(1) Requests for and the provision of 
status reports; 

(2) Communications specifically per-
mitted by statute or regulation; 

(3) Communications made to or by 
Commission adjudicatory employees in 
the Office of the General Counsel re-
garding matters pending before a court 
or another agency; and 

(4) Communications regarding ge-
neric issues involving public health and 
safety or other statutory responsibil-
ities of the agency (e.g., rulemakings, 
congressional hearings on legislation, 
budgetary planning) not associated 
with the resolution of any proceeding 
under this subpart pending before the 
NRC. 

[53 FR 10365, Mar. 31, 1988, as amended at 56 
FR 29409, June 27, 1991]

§ 2.781 Separation of functions. 
(a) In any proceeding under this sub-

part, any NRC officer or employee en-
gaged in the performance of any inves-
tigative or litigating function in that 
proceeding or in a factually related 
proceeding may not participate in or 
advise a Commission adjudicatory em-
ployee about the initial or final deci-
sion on any disputed issue in that pro-
ceeding, except— 

(1) As witness or counsel in the pro-
ceeding; 

(2) Through a written communication 
served on all parties and made on the 
record of the proceeding; or 

(3) Through an oral communication 
made both with reasonable prior notice 
to all parties and with reasonable op-
portunity for all parties to respond. 

(b) The prohibition in paragraph (a) 
of this section does not apply to— 

(1) Communications to or from any 
Commission adjudicatory employee re-
garding— 

(i) The status of a proceeding; 
(ii) Matters with regard to which the 

communications specifically are per-
mitted by statute or regulation; 

(iii) Agency participation in matters 
pending before a court or another agen-
cy; or 

(iv) Generic issues involving public 
health and safety or other statutory 
responsibilities of the agency (e.g., 
rulemakings, congressional hearings on 
legislation, budgetary planning) not as-
sociated with the resolution of any pro-
ceeding under this subpart pending be-
fore the NRC. 

(2) Communications to or from Com-
missioners, members of their personal 
staffs, Commission adjudicatory em-
ployees in the Office of the General 
Counsel, and the Secretary and em-
ployees of the Office of the Secretary, 
regarding— 

(i) Initiation or direction of an inves-
tigation or initiation of an enforce-
ment proceeding; 

(ii) Supervision of agency staff to en-
sure compliance with the general poli-
cies and procedures of the agency; 

(iii) Staff priorities and schedules or 
the allocation of agency resources; or 

(iv) General regulatory, scientific, or 
engineering principles that are useful 
for an understanding of the issues in a 
proceeding and are not contested in the 
proceeding. 

(3) None of the communications per-
mitted by paragraph (b)(2) (i) through 
(iii) of this section is to be associated 
by the Commission adjudicatory em-
ployee or the NRC officer or employee 
performing investigative or litigating 
functions with the resolution of any 
proceeding under this subpart pending 
before the NRC. 

(c) Any Commission adjudicatory 
employee who receives a communica-
tion prohibited under paragraph (a) of 
this section shall ensure that it and 
any responses to the communication 
are placed in the public record of the 
proceeding and served on the parties. 
In the case of oral communications, a 
written summary must be served and 
placed in the public record of the pro-
ceeding. 

(d)(1) The prohibitions in this section 
apply— 

(i) When a notice of hearing or other 
comparable order is issued in accord-
ance with §§ 2.104(a), 2.105(e)(2), 2.202(c), 
2.204, 2.205(e), or 2.703; or 

(ii) Whenever an NRC officer or em-
ployee who is or has reasonable cause 
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to believe he or she will be engaged in 
the performance of an investigative or 
litigating function or a Commission 
adjudicatory employee has knowledge 
that a notice of hearing or other com-
parable order will be issued in accord-
ance with §§ 2.104(a), 2.105(e)(2), 2.202(c), 
2.204, 2.205(e), or 2.703. 

(2) The prohibitions of this section 
will cease to apply to the disputed 
issues pertinent to a full or partial ini-
tial decision when, in accordance with 
§ 2.786, the time has expired for Com-
mission review of the decision. 

(e) Communications to, from, and be-
tween Commission adjudicatory em-
ployees not prohibited by this section 
may not serve as a conduit for a com-
munication that otherwise would be 
prohibited by this section or for an ex 
parte communication that otherwise 
would be prohibited by § 2.780. 

(f) If an initial or final decision is 
stated to rest in whole or in part on 
fact or opinion obtained as a result of 
a communication authorized by this 
section, the substance of the commu-
nication must be specified in the 
record of the proceeding and every 
party must be afforded an opportunity 
to controvert the fact or opinion. If the 
parties have not had an opportunity to 
controvert the fact or opinion prior to 
the filing of the decision, a party may 
controvert the fact or opinion by filing 
a petition for review of an initial deci-
sion, or a petition for reconsideration 
of a final decision that clearly and con-
cisely sets forth the information or ar-
gument relied on to show the contrary. 
If appropriate, a party may be afforded 
the opportunity for cross-examination 
or to present rebuttal evidence. 

[53 FR 10366, Mar. 31, 1988, as amended at 56 
FR 29409, June 27, 1991]

§ 2.786 Review of decisions and actions 
of a presiding officer. 

(a) Within forty (40) days after the 
date of a decision or action by a pre-
siding officer, or within thirty (30) days 
after a petition for review of the deci-
sion or action has been filed under 
paragraph (b) of this section, whichever 
is greater, the Commission may review 
the decision or action on its own mo-
tion, unless the Commission, in its dis-
cretion, extends the time for its re-
view. 

(b)(1) Within fifteen (15) days after 
service of a full or partial initial deci-
sion by a presiding officer, and within 
fifteen (15) days after service of any 
other decision or action by a presiding 
officer with respect to which a petition 
for review is authorized by this part, a 
party may file a petition for review 
with the Commission on the grounds 
specified in paragraph (b)(4) of this sec-
tion. The filing of a petition for review 
is mandatory for a party to exhaust its 
administrative remedies before seeking 
judicial review. 

(2) A petition for review under this 
paragraph must be no longer than ten 
(10) pages, and must contain the fol-
lowing: 

(i) A concise summary of the decision 
or action of which review is sought; 

(ii) A statement (including record ci-
tation) where the matters of fact or 
law raised in the petition for review 
were previously raised before the pre-
siding officer and, if they were not why 
they could not have been raised; 

(iii) A concise statement why in the 
petitioner’s view the decision or action 
is erroneous; and 

(iv) A concise statement why Com-
mission review should be exercised. 

(3) Any other party to the proceeding 
may, within ten (10) days after service 
of a petition for review, file an answer 
supporting or opposing Commission re-
view. This answer must be no longer 
than ten (10) pages and should con-
cisely address the matters in paragraph 
(b)(2) of this section to the extent ap-
propriate. The petitioning party shall 
have no right to reply, except as per-
mitted by the Commission. 

(4) The petition for review may be 
granted in the discretion of the Com-
mission, giving due weight to the exist-
ence of a substantial question with re-
spect to the following considerations: 

(i) A finding of material fact is clear-
ly erroneous or in conflict with a find-
ing as to the same fact in a different 
proceeding; 

(ii) A necessary legal conclusion is 
without governing precedent or is a de-
parture from or contrary to established 
law; 

(iii) A substantial and important 
question of law, policy or discretion 
has been raised; 
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(iv) The conduct of the proceeding in-
volved a prejudicial procedural error; 
or 

(v) Any other consideration which 
the Commission may deem to be in the 
public interest. 

(5) A petition for review will not be 
granted to the extent that it relies on 
matters that could have been but were 
not raised before the presiding officer. 
A matter raised sua sponte by a pre-
siding officer has been raised before the 
presiding officer for the purpose of this 
section. 

(6) A petition for review will not be 
granted as to issues raised before the 
presiding officer on a pending motion 
for reconsideration. 

(c) If within thirty (30) days after the 
filing of a petition for review the Com-
mission does not grant the petition, in 
whole or in part, the petition shall be 
deemed denied, unless the Commission 
in its discretion extends the time for 
its consideration of the petition and 
any answers thereto. 

(d) If a petition for review is granted, 
the Commission will issue an order 
specifying the issues to be reviewed 
and designating the parties to the re-
view proceeding and direct that appro-
priate briefs be filed, oral argument be 
held, or both. 

(e) Petitions for reconsideration of 
Commission decisions granting or de-
nying review in whole or in part will 
not be entertained. A petition for re-
consideration of a Commission decision 
after review may be filed within ten 
(10) days, but is not necessary for ex-
haustion of administrative remedies. 
However, if a petition for reconsider-
ation is filed, the Commission decision 
is not final until the petition is de-
cided. 

(f) Neither the filing nor the granting 
of a petition for review will stay the ef-
fect of the decision or action of the pre-
siding officer, unless otherwise ordered 
by the Commission. 

(g) Certified questions and referred 
rulings. A question certified to the 
Commission under § 2.718(i) or a ruling 
referred under § 2.730(f) must meet one 
of the alternative standards in this 
subsection to merit Commission re-
view. A certified question or referred 
ruling will be reviewed if it either— 

(1) Threatens the party adversely af-
fected by it with immediate and seri-
ous irreparable impact which, as a 
practical matter, could not be allevi-
ated through a petition for review of 
the presiding officer’s final decision; or 

(2) Affects the basic structure of the 
proceeding in a pervasive or unusual 
manner. 

[56 FR 29409, June 27, 1991]

§ 2.788 Stays of decisions of presiding 
officers pending review. 

(a) Within ten (10) days after service 
of a decision or action of a presiding of-
ficer any party to the proceeding may 
file an application for a stay of the ef-
fectiveness of the decision or action 
pending filing of and a decision on a pe-
tition for review. This application may 
be filed with the Commission or the 
presiding officer, but not both at the 
same time. 

(b) An application for a stay must be 
no longer than ten (10) pages, exclusive 
of affidavits, and must contain the fol-
lowing: 

(1) A concise summary of the decision 
or action which is requested to be 
stayed; 

(2) A concise statement of the 
grounds for stay, with reference to the 
factors specified in paragraph (e) of 
this section; and 

(3) To the extent that an application 
for a stay relies on facts subject to dis-
pute, appropriate references to the 
record or affidavits by knowledgeable 
persons. 

(c) Service of an application for a 
stay on the other parties shall be by 
the same method, e.g., telecopier mes-
sage, mail, as the method for filing the 
application with the Commission or 
the presiding officer. 

(d) Within ten (10) days after service 
of an application for a stay under this 
section, any party may file an answer 
supporting or opposing the granting of 
a stay. This answer must be no longer 
than ten (10) pages, exclusive of affida-
vits, and should concisely address the 
matters in paragraph (b) of this section 
to the extent appropriate. No further 
replies to answers will be entertained. 
Filing of and service of an answer on 
the other parties must be by the same 
method, e.g., telecopier message, mail, 
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as the method for filing the application 
for the stay. 

(e) In determining whether to grant 
or deny an application for a stay, the 
Commission or presiding officer will 
consider: 

(1) Whether the moving party has 
made a strong showing that it is likely 
to prevail on the merits; 

(2) Whether the party will be irrep-
arably injured unless a stay is granted; 

(3) Whether the granting of a stay 
would harm other parties; and 

(4) Where the public interest lies. 
(f) In extraordinary cases, where 

prompt application is made under this 
section, the Commission or presiding 
officer may grant a temporary stay to 
preserve the status quo without wait-
ing for filing of any answer. The appli-
cation may be made orally provided 
the application is promptly confirmed 
by telecopier message. Any party ap-
plying under this paragraph shall make 
all reasonable efforts to inform the 
other parties of the application, orally 
if made orally. 

[56 FR 29410, June 27, 1991]

AVAILABILITY OF OFFICIAL RECORDS

§ 2.790 Public inspections, exemptions, 
requests for withholding. 

(a) Subject to the provisions of para-
graphs (b), (d), and (e) of this section, 
final NRC records and documents, in-
cluding but not limited to correspond-
ence to and from the NRC regarding 
the issuance, denial, amendment, 
transfer, renewal, modification, sus-
pension, revocation, or violation of a 
license, permit, or order, or regarding a 
rulemaking proceeding subject to this 
part shall not, in the absence of a com-
pelling reason for nondisclosure after a 
balancing of the interests of the person 
or agency urging nondisclosure and the 
public interest in disclosure, be exempt 
from disclosure and will be made avail-
able for inspection and copying at the 
NRC Web site, http://www.nrc.gov, and/
or at the NRC Public Document Room, 
except for matters that are: 

(1)(i) Specifically authorized under 
criteria established by an Executive 
order to be kept secret in the interest 
of national defense or foreign policy 
and (ii) are in fact properly classified 
pursuant to such Executive order; 

(2) Related solely to the internal per-
sonnel rules and practices of the Com-
mission; 

(3) Specifically exempted from disclo-
sure by statute (other than 5 U.S.C.) 
552(b), provided that such statute (i) re-
quires that the matters be withheld 
from the public in such a manner as to 
leave no discretion on the issue, or (ii) 
establishes particular criteria for with-
holding or refers to particular types or 
matters to be withheld. 

(4) Trade secrets and commercial or 
financial information obtained from a 
person and privileged or confidential; 

(5) Interagency or intraagency mem-
orandums or letters which would not 
be available by law to a party other 
than an agency in litigation with the 
Commission; 

(6) Personnel and medical files and 
similar files, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy; 

(7) Records or information compiled 
for law enforcement purposes, but only 
to the extent that the production of 
such law enforcement records or infor-
mation. 

(i) Could reasonably be expected to 
interfere with enforcement pro-
ceedings; 

(ii) Would deprive a person of a right 
to a fair trial or an impartial adjudica-
tion; 

(iii) Could reasonably be expected to 
constitute an unwarranted invasion of 
personal privacy; 

(iv) Could reasonably be expected to 
disclose the identity of a confidential 
source, including a State, local, or for-
eign agency or authority, or any pri-
vate institution which furnished infor-
mation on a confidential basis, and, in 
the case of a record or information 
compiled by a criminal law enforce-
ment authority in the course of a 
criminal investigation, or by an agency 
conducting a lawful national security 
intelligence investigation, information 
furnished by a confidential source; 

(v) Would disclose techniques and 
procedures for law enforcement inves-
tigations or prosecutions, or would dis-
close guidelines for law enforcement 
investigations or prosecutions if such 
disclosure could reasonably be ex-
pected to risk circumvention of the 
law; or 
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(vi) Could reasonably be expected to 
endanger the life or physical safety of 
any individual; 

(8) Contained in or related to exam-
ination, operating, or condition reports 
prepared by, on behalf of, or for the use 
of an agency responsible for the regula-
tion or supervision of financial institu-
tions; or 

(9) Geological and geophysical infor-
mation and data, including maps, con-
cerning wells. 

(b)(1) A person who proposes that a 
document or a part be withheld in 
whole or part from public disclosure on 
the ground that it contains trade se-
crets or privileged or confidential com-
mercial or financial information shall 
submit an application for withholding 
accompanied by an affidavit which: 

(i) Identifies the document or part 
sought to be withheld and the position 
of the person making the affidavit, and 

(ii) Contains a full statement of the 
reasons on the basis of which it is 
claimed that the information should be 
withheld from public disclosure. Such 
statement shall address with speci-
ficity the considerations listed in para-
graph (b)(4) of this section. In the case 
of an affidavit submitted by a com-
pany, the affidavit shall be executed by 
an officer or upper-level management 
official who has been specifically dele-
gated the function of reviewing the in-
formation sought to be withheld and 
authorized to apply for its withholding 
on behalf of the company. The affidavit 
shall be executed by the owner of the 
information, even though the informa-
tion sought to be withheld is submitted 
to the Commission by another person. 
The application and affidavit shall be 
submitted at the time of filing the in-
formation sought to be withheld. The 
information sought to be withheld 
shall be incorporated, as far as pos-
sible, into a separate paper. The affiant 
may designate with appropriate mark-
ings information submitted in the affi-
davit as a trade secret or confidential 
or privileged commercial or financial 
information within the meaning of 
§ 9.17(a)(4) of this chapter and such in-
formation shall be subject to disclosure 
only in accordance with the provisions 
of § 9.19 of this chapter. 

(2) A person who submits commercial 
or financial information believed to be 

privileged or confidential or a trade se-
cret shall be on notice that it is the 
policy of the Commission to achieve an 
effective balance between legitimate 
concerns for protection of competitive 
positions and the right of the public to 
be fully apprised as to the basis for and 
effects of licensing or rule making ac-
tions, and that it is within the discre-
tion of the Commission to withhold 
such information from public disclo-
sure. 

(3) The Commission shall determine 
whether information sought to be with-
held from public disclosure pursuant to 
this paragraph: (i) is a trade secret or 
confidential or privileged commercial 
or financial information; and (ii) if so, 
should be withheld from public disclo-
sure. 

(4) In making the determination re-
quired by paragraph (b)(3)(i) of this sec-
tion, the Commission will consider: 

(i) Whether the information has been 
held in confidence by its owner; 

(ii) Whether the information is of a 
type customarily held in confidence by 
its owner and whether there is a ra-
tional basis therefor; 

(iii) Whether the information was 
transmitted to and received by the 
Commission in confidence; 

(iv) Whether the information is avail-
able in public sources; 

(v) Whether public disclosure of the 
information sought to be withheld is 
likely to cause substantial harm to the 
competitive position of the owner of 
the information, taking into account 
the value of the information to the 
owner; the amount of effort or money, 
if any, expended by the owner in devel-
oping the information; and the ease or 
difficulty with which the information 
could be properly acquired or dupli-
cated by others. 

(5) If the Commission determines, 
pursuant to paragraph (b)(4) of this sec-
tion, that the record or document con-
tains trade secrets or privileged or con-
fidential commercial or financial infor-
mation, the Commission will then de-
termine (i) whether the right of the 
public to be fully apprised as to the 
bases for and effects of the proposed ac-
tion outweighs the demonstrated con-
cern for protection of a competitive po-
sition and (ii) whether the information 
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should be withheld from public disclo-
sure pursuant to this paragraph. If the 
record or document for which with-
holding is sought is deemed by the 
Commission to be irrelevant or unnec-
essary to the performance of its func-
tions, it shall be returned to the appli-
cant. 

(6) Withholding from public inspec-
tion shall not affect the right, if any, 
of persons properly and directly con-
cerned to inspect the document. The 
Commission may require information 
claimed to be a trade secret or privi-
leged or confidential commercial or fi-
nancial information to be subject to in-
spection: (i) Under a protective agree-
ment, by contractor personnel or gov-
ernment officials other than NRC offi-
cials; (ii) by the presiding officer in a 
proceeding; and (iii) under protective 
order, by parties to a proceeding, pend-
ing a decision of the Commission on 
the matter of whether the information 
should be made publicly available or 
when a decision has been made that the 
information should be withheld from 
public disclosure. In camera sessions of 
hearings may be held when the infor-
mation sought to be withheld is pro-
duced or offered in evidence. If the 
Commission subsequently determines 
that the information should be dis-
closed, the information and the tran-
script of such in camera session will be 
made publicly available. 

(c) If a request for withholding pursu-
ant to paragraph (b) of this section is 
denied, the Commission will notify an 
applicant for withholding of the denial 
with a statement of reasons. The no-
tice of denial will specify a time, not 
less than thirty (30) days after the date 
of the notice, when the document will 
be available at the NRC Web site, http:/
/www.nrc.gov. If, within the time speci-
fied in the notice, the applicant re-
quests withdrawal of the document, the 
document will not be available at the 
NRC Web site, http://www.nrc.gov, and 
will be returned to the applicant: Pro-
vided, that information submitted in a 
rule making proceeding which subse-
quently forms the basis for the final 
rule will not be withheld from public 
disclosure by the Commission and will 
not be returned to the applicant after 
denial of any application for with-
holding submitted in connection with 

that information. If a request for with-
holding pursuant to paragraph (b) of 
this section is granted, the Commission 
will notify the applicant of its deter-
mination to withhold the information 
from public disclosure. 

(d) The following information shall 
be deemed to be commercial or finan-
cial information within the meaning of 
§ 9.17(a)(4) of this chapter and shall be 
subject to disclosure only in accord-
ance with the provisions of § 9.19 of this 
chapter. 

(1) Correspondence and reports to or 
from the NRC which contain informa-
tion or records concerning a licensee’s 
or applicant’s physical protection, 
classified matter protection, or mate-
rial control and accounting program 
for special nuclear material not other-
wise designated as Safeguards Informa-
tion or classified as National Security 
Information or Restricted Data. 

(2) Information submitted in con-
fidence to the Commission by a foreign 
source. 

(e) The presiding officer, if any, or 
the Commission may, with reference to 
the NRC records and documents made 
available pursuant to this section, 
issue orders consistent with the provi-
sions of this section and § 2.740(c). 

[41 FR 11810, Mar. 22, 1976, as amended at 42 
FR 12877, Mar. 7, 1977; 52 FR 49355, Dec. 31, 
1987; 53 FR 17688, May 18, 1988; 64 FR 15641, 
Apr. 1, 1999; 64 FR 48948, Sept. 9, 1999]

Subpart H—Rulemaking
§ 2.800 Scope of rulemaking. 

This subpart governs the issuance, 
amendment and repeal of regulations 
in which participation by interested 
persons is prescribed under section 553 
of title 5 of the U.S. Code. 

[35 FR 11459, July 17, 1970]

§ 2.801 Initiation of rulemaking. 
Rulemaking may be initiated by the 

Commission at its own instance, on the 
recommendation of another agency of 
the United States, or on the petition of 
any other interested person.

§ 2.802 Petition for rulemaking. 
(a) Any interested person may peti-

tion the Commission to issue, amend or 
rescind any regulation. The petition 
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