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§215.5

oil supply arrangements or reports re-
lated thereto. Such material shall be
provided pursuant to the conditions
prescribed by the Administrator at the
time of such order or subsequently. As
used in this section, the term ‘‘agree-
ment’”’ includes proposed or draft
agreements, and agreements in which
the parties have tentatively concurred
but have not yet signed, between or
among persons and a host country.

§215.5 Pricing and volume reports.

To the extent not reported pursuant
to §215.3, any person lifting for export
crude oil from a country shall report to
the DOE within 30 days of the date on
which he receives actual notice:

(a) Any change (including changes in
the timing of collection) by the host
government in official selling prices,
royalties, host government taxes, serv-
ice fees, quality or port differentials,
or any other payments made directly
or indirectly for crude oil; changes in
participation ratios; changes in con-
cessionary arrangements; and

(b) Any changes in restrictions on
lifting, production, or disposition.

§215.6 Notice of negotiations.

Any person conducting negotiations
with a host government which may
reasonably lead to the establishment of
any supply arrangement subject to re-
porting pursuant to §215.3(a), or may
reasonably have a significant effect on
the terms and conditions of an arrange-
ment subject to §215.3(a), shall notify
DOE of such negotiations. Such notice
shall be made no later than the later of
30 days after the effective date of this
regulation or within 14 days after such
negotiations meet the conditions of
this section, and shall specify all per-
sons involved and the host government
affected. Notice must be in writing to
the Assistant Administrator for Inter-
national Energy Affairs. Where this no-
tice pertains to negotiations to modify
a supply agreement previously reported
to the Department of Energy under
this part, such notice shall include the
agreement serial number assigned to
the basic agreement.
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§216.1 Introduction.

(a) This part describes and estab-
lishes the procedures to be used by the
Department of Energy (‘“DOE”’) in con-
sidering and making certain findings
required by section 101(c)(3) of the De-
fense Production Act of 1950, as amend-
ed, 50 U.S.C. App. 2071(c)(3) (‘““DPA”).
Section 101(c) authorizes the allocation
of, or priority performance under con-
tracts or orders (other than contracts
of employment) relating to, supplies of
materials and equipment in order to
maximize domestic energy supplies if
the findings described in section
101(c)(3) are made. Among these find-
ings are that such supplies of materials
and equipment are critical and essen-
tial to maintain or further exploration,
production, refining, transportation or
the conservation of energy supplies or
for the construction and maintenance
of energy facilities. The function of
finding if such supplies are critical and
essential was delegated to the Adminis-
trator of the Department of Energy
(““DOE”’) pursuant to Executive Order
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11912 of April 13, 1976, Defense Mobiliza-
tion Order (‘‘DMO”’) No. 13 dated Sep-
tember 22, 1976, 41 FR 43720, and De-
partment of Commerce, Bureau of Do-
mestic Commerce, Delegation No. 4, ef-
fective date December 1, 1976, 41 FR
52331. Delegation No. 4 was superseded
by Defense Priorities and Allocations
System Delegation No. 2, effective date
August 29, 1984, 49 FR 30430. On October
1, 1977, pursuant to section 301(a) of the
Department of Energy Organization
Act (Pub. L. 95-91), all of the functions
of DOE and all of the functions of the
DOE Administrator were transferred to
the Secretary of Energy.

(b) The purpose of these regulations
is to establish the procedures and the
criteria to be used by DOE in deter-
mining whether programs or projects
maximize domestic energy supplies and
finding whether or not supplies of ma-
terial and equipment are critical and
essential, as required by DPA section
101(c)(3). The critical and essential
finding will be made only for supplies
of materials and equipment related to
those programs or projects determined
by DOE to maximize domestic energy
supplies. These regulations do not re-
quire or imply that the findings, on
which the exercise of such authority is
conditioned, will be made in any par-
ticular case.

(c) If DOE determines that a program
or project maximizes domestic energy
supplies and finds that supplies of ma-
terials and equipment are critical and
essential to maintain or further the ex-
ploration, production, refining, trans-
portation or conservation of energy
supplies or for the construction and
maintenance of energy facilities, such
determination and finding will be com-
municated to the Department of Com-
merce. If not, the applicant will be so
informed. If the determination and
finding described above are made, the
Department of Commerce, pursuant to
DPA section 101(c), Executive Order
11912 and DMO No. 13, will find whether
or not (1) the supplies of materials and
equipment in question are scarce and
(2) maintenance or furtherance of ex-
ploration, production, refining, trans-
portation, or conservation of energy
supplies or the construction and main-
tenance of energy facilities cannot be
reasonably accomplished without exer-
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cising the authority specified in sec-
tion 101(c). If these additional two find-
ings are made, the Department of Com-
merce will notify DOE, and DOE will
inform the applicant that it has been
granted the right to use priority rat-
ings under the Defense Priorities and
Allocations System (“DPAS’’) regula-
tion established by the Department of
Commerce, 15 CFR 350.

[43 FR 6212, Feb. 14, 1978, as amended at 51
FR 8311, Mar. 11, 1986]

§216.2 Definitions.

As used in these regulations:

(a) Secretary means the Secretary of
the Department of Energy.

(b) Applicant means a person request-
ing priorities or allocation assistance
in connection with an energy program
or project.

(c) Application means the written re-
quest of an applicant for assistance.

(d) Assistance means use of the au-
thority vested in the President by DPA
section 101(c) to implement priorities
and allocation support.

(e) DOC means the Department of
Commerce, acting through the Sec-
retary or the delegate of the Secretary.

(f) DOE means the Department of En-
ergy, acting through the Secretary or
the delegate of the Secretary.

(g) Eligible energy program or project
means a designated activity which
maximizes domestic energy supplies by
furthering the domestic exploration,
production, refining, transportation or
conservation of energy supplies or con-
struction and maintenance of energy
facilities within the meaning of DPA
section 101(c), as determined by DOE.

(h) FEMA means the Federal Emer-
gency Management Agency.

(i) Materials and equipment means any
raw, in-process, or manufactured com-
modity, equipment, component, acces-
sory, part, assembly or product of any
kind.

(j) Person means an individual, cor-
poration, partnership, association, or
any other organized group of persons
(or legal successor or representative
thereof), and includes the TUnited
States or any other government and
any political subdivisions (or any agen-
cy) thereof.

[43 FR 6212, Feb. 14, 1978, as amended at 51
FR 8311, Mar. 11, 1986]
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§216.3 Requests for assistance.

(a) Persons who believe that they
perform work associated with a pro-
gram or project which may qualify as
an eligible energy program or project
and wishing to receive assistance as
authorized by DPA section 101(c)(1)
may submit an application to DOE re-
questing DOE to determine whether a
program or project maximizes domes-
tic energy supplies and to find whether
or not specific supplies of materials or
equipment identified in the application
are critical and essential for a purpose
identified in section 101(c). The appli-
cation should be sent to: Department
of Energy, Procurement and Assistance
Management Directorate, Attn: MA-
422, Forrestal Building, 1000 Independ-
ence Avenue SW., Washington, DC
20585. The application shall contain the
following information:

(1) The name and address of the ap-
plicant and of its duly authorized rep-
resentative.

(2) A description of the energy pro-
gram or project for which assistance is
requested and an assessment of its im-
pact on the maximization of domestic
energy supplies.

(3) The amount of energy to be pro-
duced by the program or project which
is directly affected by the supplies of
the materials or equipment in ques-
tion.

(4) A statement explaining why the
materials or equipment for which as-
sistance is requested are critical and
essential to the construction or oper-
ation of the energy project or program.

(5) A detailed description of the spe-
cific supplies of materials and equip-
ment in connection with which assist-
ance is requested, including: Compo-
nents, performance data (capacity, life
duration, etc.), standards, acceptable
tolerances in dimensions and specifica-
tions, current inventory, present and
expected rates of use, anticipated de-
liveries and substitution possibilities
(feasibility of using other materials or
equipment).

(6) A detailed description of the
sources of supply, including: Name of
the regular supplying company or com-
panies, other companies capable of sup-
plying the materials and equipment,
location of supplying plants or plants
capable of supplying the needed mate-
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rials and equipment, possible suppliers
for identical or substitutable materials
and equipment and possible foreign
sources of supply.

(7) A detailed description of the de-
livery stituation, including: Normal de-
livery times, promised delivery time
without priorities assistance, and de-
livery time required for expeditious
fulfillment or completion of the pro-
gram or project.

(8) Evidence of the applicant’s unsuc-
cessful efforts to obtain on a timely
basis the materials and equipment in
question through normal business
channels from current or other known
suppliers.

(9) A detailed estimate of the delay in
fulfilling or completing the energy pro-
gram or project which will be caused
by inability to obtain the specified ma-
terials and equipment in the usual
course of business.

(10) Any known conflicts with rated
or authorized controlled material or-
ders already issued pursuant to the
DPA for supplies of the described mate-
rials and equipment.

(11) Quarterly estimates of require-
ments for controlled materials, if ap-
plicable, by shapes and forms as pre-
scribed by the DPAS regulation,
§350.31(e)(2).

(b) DOE, on consultation with the
DOC, may prescribe standard forms of
application or letters of instruction for
use by all persons seeking assistance.

(c) In addition to the information de-
scribed above, DOE may from time to
time request whatever additional infor-
mation it reasonably believes is rel-
evant to the discharge of its functions
pursuant to DPA section 101(c).

[43 FR 6212, Feb. 14, 1978, as amended at 51
FR 8311, Mar. 11, 1986]

§216.4 Evaluation by DOE of applica-
tions.

(a) Based on the information pro-
vided by the applicant and other avail-
able information, DOE will assess the
application and (1) determine whether
or not the energy program or project in
connection with which the application
is made maximizes domestic energy
supplies and should be designated an
eligible energy program or project and
(2) find whether the described supplies
of materials and equipment are critical
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and essential to the eligible energy
program or project.

(b) In determining whether the pro-
gram or project referred to in the ap-
plication should be designated an eligi-
ble energy program or project, DOE
will consider all factors which it con-
siders relevant including, but not lim-
ited to, the following:

(1) Quantity of energy involved;

(2) Benefits of timely energy program
furtherance or project completion;

(3) Socioeconomic impact;

(4) The need for the end product for
which the materials and equipment are
allegedly required; and

(5) Established national energy poli-
cies.

(c) In findings whether the supplies of
materials or equipment described in
the application are critical and essen-
tial to an eligible energy program or
project, DOE will consider all factors
which it considers relevant including,
but not limited to, the following:

(1) Availability and utility of sub-
stitute materials or equipment; and

(2) Impact of the nonavailability of
the specific supplies of materials and
equipment on the furtherance or time-
ly completion of the approved energy
program or project.

(d) Increased costs which may be as-
sociated with obtaining materials or
equipment without assistance shall not
be considered a valid reason for finding
the materials and equipment to be crit-
ical and essential.

(e) After DOE has determined a pro-
gram or project to be an eligible en-
ergy program or project, this deter-
mination shall be deemed made with
regard to subsequent applications in-
volving the same program or project
unless and until DOE announces other-
wise.

§216.5 Notification of findings.

(a) DOE will notify the DOC if it
finds that supplies of materials and
equipment, for which an applicant re-
quested assistance, are critical and es-
sential to an eligible energy program
or project, and in such cases will for-
ward to the DOC the application and
whatever information or comments
DOE believes appropriate. If DOE be-
lieves at any time that findings pre-
viously made may no longer be valid, it
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will immediately notify the DOC and
the affected applicant(s) and afford
such applicant(s) an opportunity to
show cause why such findings should
not be withdrawn.

(b) If DOC notifies DOE that DOC has
found that supplies of materials and
equipment, for which the applicant re-
quested assistance, are scarce and that
the related eligible energy program or
project cannot reasonably be accom-
plished without exercising the author-
ity specified in DPA section 101(c)(1),
DOE will notify the applicant that the
applicant is authorized to place rated
orders and/or authorized controlled ma-
terial orders for specific supplies of
materials and equipment pursuant to
the provisions of the DPAS Regulation,
as promulgated by the Department of
Commerce.

[43 FR 6212, Feb. 14, 1978, as amended at 51
FR 8312, Mar. 11, 1986]

§216.6 Petition for reconsideration.

If DOE, after evaluating an applica-
tion in accordance with §216.4, does not
determine that the energy program or
project maximizes domestic energy
supplies or does not find that the sup-
plies of materials and equipment de-
scribed in the application are critical
and essential to an eligible energy pro-
gram or project, it will so notify the
applicant and the applicant may peti-
tion DOE for reconsideration. If DOE
concludes at any time that findings
previously made are no longer valid
and should be withdrawn, DOE will so
notify the affected applicant(s), and
such applicant(s) may petition DOE for
reconsideration of the withdrawal deci-
sion. Such a petition is deemed accept-
ed when received by DOE at the ad-
dress stated in §216.8. DOE will con-
sider the petition for reconsideration
and either grant or deny the relief re-
quested. Written notice of the decision
and of the reasons for the decision will
be provided to the applicant. There has
not been an exhaustion of administra-
tive remedies until a petition for re-
consideration has been submitted and
the review procedure completed by
grant or denial of the relief requested.
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The denial of relief requested in a peti-
tion for reconsideration is a final ad-
ministrative decision.

[43 FR 6212, Feb. 14, 1978, as amended at 51
FR 8312, Mar. 11, 1986]

§216.7 Conflict in priority orders.

If it appears that the use of assist-
ance pursuant to DPA section 101(c)
creates or threatens to create a con-
flict with priorities and allocation sup-
port provided in connection with the
national defense pursuant to DPA sec-
tion 101(a), DOE will work with the
DOC and other claimant agencies af-
fected by such conflict in an attempt
to reschedule deliveries or otherwise
accommodate such competing de-
mands. If acceptable solutions cannot
be agreed upon by the claimant agen-
cies the FEMA will resolve such con-
flicts.

[43 FR 6212, Feb. 14, 1978, as amended at 51
FR 8312, Mar. 11, 1986]

§216.8 Communications.

All written communications con-
cerning these regulations shall be ad-
dressed to:

Department of Energy, Procurement and As-
sistance Management Directorate, Attn:
MA-422, Forrestal Building, 1000 Independ-
ence Avenue, SW., Washington, DC 20585.

[43 FR 6212, Feb. 14, 1978, as amended at 51
FR 8312, Mar. 11, 1986]

§216.9 Violations.

Any person who willfully furnishes
false information or conceals any ma-
terial fact in the course of the applica-
tion process or in a petition for recon-
sideration is guilty of a crime, and
upon conviction may be punished by
fine or imprisonment or both.
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Investigations.
Violations.
Sanctions.
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Subpart A—General Provisions

§218.1 Purpose and scope.

(a) This part implements section 251
of the Energy Policy and Conservation
Act (Pub. L. 94-163) (42 U.S.C. 6271), as
amended, which authorizes the Presi-
dent to take such action as he deter-
mines to be necessary for performance
of the obligations of the United States
under chapters IIT and IV of the Agree-
ment on an International Energy Pro-
gram (TIAS 8278), insofar as such obli-
gations relate to the mandatory inter-
national allocation of o0il by Inter-
national Energy Program participating
countries.

(b) Applicability. This part applies to
any firm engaged in producing, trans-
porting, refining, distributing or stor-
ing oil which is subject to the jurisdic-
tion of the United States.

§218.2 Activation/Deactivation.

(a) This rule shall take effect pro-
viding:

(1) The International Energy
gram has been activated; and,

(2) The President has transmitted
this rule to Congress, has found put-
ting such rule into effect is required in
order to fulfill obligations of the
United States under the International
Energy Program and has transmitted
such a finding to the Congress together

Pro-
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