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(4) Has received, or is enrolled in, a
peer review program that meets guide-
lines acceptable to the OTS.

(e) Voluntary audits. When a savings
association, savings and loan holding
company, or affiliate (as defined by 12
CFR 563.41(b)(1)) obtains an inde-
pendent audit voluntarily, it must be
performed by an independent public ac-
countant who satisfies the require-
ments of paragraphs (d)(1), (d)(2), and
(d)(3)(1) of this section.

[69 FR 60304, Nov. 23, 1994, as amended at 62
FR 3780, Jan. 27, 1997; 66 FR 13007, Mar. 2,
2001; 67 FR 70531, Nov. 25, 2002]

EFFECTIVE DATE NOTE: At 67 FR 77917, De-
cember 20, 2002, §562.4 was amended in para-
graphs (a) and (e) by removing ‘12 CFR
563.41(b)(1)” and adding in lieu thereof ‘12
CFR 563.41,” effective Apr. 1, 2003.
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Subpart E—Capital Distributions

563.140 What does this subpart cover?

563.141 What is a capital distribution?

563.142 What other definitions apply to this
subpart?

563.143 Must I file with OTS?

563.144 How do I file with the OTS?
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tion with other notices or applications?
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tual savings associations.

563.183 Reports of change in chief executive
officer or director; other reports; form
and filing of such reports.
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Subpart H—Notice of Change of Director
or Senior Executive Officer

563.550 What does this subpart do?
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563.560 Who must give prior notice?

563.565 What procedures govern the filing of
my notice?

563.570 What information must I include in
my notice?

563.576 What procedures govern OTS review
of my notice for completeness?

563.580 What standards and procedures will
govern OTS review of the substance of
my notice?
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AUTHORITY: 12 U.S.C. 375b, 1462, 1462a, 1463,
1464, 1467a, 1468, 1817, 1820, 1828, 18310, 3806; 42
U.S.C. 4106.
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SOURCE: 54 FR 49552, Nov. 30, 1989, unless
otherwise noted.

Subpart A—Accounts

§563.1 Chartering documents.

(a) Submission for approval. Any de
novo savings association prior to com-
mencing operations shall file its char-
ter and bylaws with the OTS for ap-
proval, together with a certification
that such charter and bylaws are per-
missible under all applicable laws,
rules and regulations.

(b) Availability of chartering docu-
ments. Each savings association shall
cause a true copy of its charter and by-
laws and all amendments thereto to be
available to accountholders at all
times in each office of the savings asso-
ciation, and shall upon request deliver
to any accountholders a copy of such
charter and bylaws or amendments
thereto.

[67 FR 14344, Apr. 20, 1992]
§563.4 [Reserved]

§563.5 Securities: Statement of non-in-
surance.

Every security issued by a savings
association must include in its provi-
sions a clear statement that the secu-
rity is not insured by the Federal De-
posit Insurance Corporation.

Subpart B—Operation and
Structure

§563.22 Merger, consolidation, pur-
chase or sale of assets, or assump-
tion of liabilities.

(a) No savings association may, with-
out application to and approval by the
Office:

(1) Combine with any insured deposi-
tory institution, if the acquiring or re-
sulting institution is to be a savings
association; or

(2) Assume liability to pay any de-
posit made in, any insured depository
institution.

(b)(1) No savings association may,
without notifying the Office, as pro-
vided in paragraph (h)(1) of this sec-
tion:

(i) Combine with another insured de-
pository institution where a savings

§563.22

association is not the resulting institu-
tion; or

(ii) In the case of a savings associa-
tion that meets the conditions for ex-
pedited treatment under §516.5 of this
chapter, convert, directly or indirectly,
to a national or state bank.

(2) A savings association that does
not meet the conditions for expedited
treatment under §516.5 of this chapter
may not, directly or indirectly, convert
to a national or state bank without
prior application to and approval of
OTS, as provided in paragraph (h)(2)(ii)
of this section.

(c) No savings association may make
any transfer (excluding transfers sub-
ject to paragraphs (a) or (b) of this sec-
tion) without notice or application to
the Office, as provided in paragraph
(h)(2) of this section. For purposes of
this paragraph, the term ‘‘transfer”
means purchases or sales of assets or
liabilities in bulk not made in the ordi-
nary course of business including, but
not limited to, transfers of assets or
savings account liabilities, purchases
of assets, and assumptions of deposit
accounts or other liabilities, and com-
binations with a depository institution
other than an insured depository insti-
tution.

(d)(1) In determining whether to con-
fer approval for a transaction under
paragraphs (a), (b)(2), or (¢) of this sec-
tion, the Office shall take into account
the following:

(i) The capital level of any resulting
savings association;

(ii) The financial and managerial re-
sources of the constituent institutions;

(iii) The future prospects of the con-
stituent institutions;

(iv) The convenience and needs of the
communities to be served;

(v) The conformity of the transaction
to applicable law, regulation, and su-
pervisory policies;

(vi) Factors relating to the fairness
of and disclosure concerning the trans-
action, including, but not limited to:

(A) Equitable treatment. The trans-
action should be equitable to all
concerned—savings account holders,
borrowers, creditors and stockholders
(if any) of each savings association—
giving proper recognition of and pro-
tection to their respective legal rights
and interests. The transaction will be
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closely reviewed for fairness where the
transaction does not appear to be the
result of arms’ length bargaining or, in
the case of a stock savings association,
where controlling stockholders are re-
ceiving different consideration from
other stockholders. No finder’s or simi-
lar fee should be paid to any officer, di-
rector, or controlling person of a sav-
ings association which is a party to the
transaction.

(B) Full disclosure. The filing should
make full disclosure of all written or
oral agreements or understandings by
which any person or company will re-
ceive, directly or indirectly, any
money, property, service, release of
pledges made, or other thing of value,
whether tangible or intangible, in con-
nection with the transaction.

(C) Compensation to officers. Com-
pensation, including deferred com-
pensation, to officers, directors and
controlling persons of the disappearing
savings association by the resulting in-
stitution or an affiliate thereof should
not be in excess of a reasonable
amount, and should be commensurate
with their duties and responsibilities.
The filing should fully justify the com-
pensation to be paid to such persons.
The transaction will be particularly
scrutinized where any of such persons
is to receive a material increase in
compensation above that paid by the
disappearing savings association prior
to the commencement of negotiations
regarding the proposed transaction. An
increase in compensation in excess of
the greater of 15% or $10,000 gives rise
to presumptions of unreasonableness
and sale of control. In the case of such
an increase, evidence sufficient to
rebut such presumptions should be sub-
mitted.

(D) Advisory boards. Advisory board
members should be elected for a term
not exceeding one year. No advisory
board fees should be paid to salaried of-
ficers or employees of the resulting
savings association. The filing should
describe and justify the duties and re-
sponsibilities and any compensation
paid to any advisory board of the re-
sulting savings association that con-
sists of officers, directors or control-
ling persons of the disappearing insti-
tution, particularly if the disappearing
institution experienced significant su-

12 CFR Ch. V (1-1-03 Edition)

pervisory problems prior to the trans-
action. No advisory board fees should
exceed the director fees paid by the re-
sulting savings association. Advisory
board fees that are in excess of 115 per-
cent of the director fees paid by the
disappearing savings association prior
to commencement of negotiations re-
garding the transaction give rise to
presumptions of unreasonableness and
sale of control unless sufficient evi-
dence to rebut such presumptions is
submitted. Rebuttal evidence is not re-
quired if:

(I) The advisory board fees do not ex-
ceed the fee that advisory board mem-
bers of the resulting institution receive
for each monthly meeting attended or
$150, whichever is greater; or

(2) The advisory board fees do not ex-
ceed $100 per meeting attended for dis-
appearing savings associations with as-
sets greater than $10,000,000 or $50 per
meeting attended for disappearing sav-
ings associations with assets of
$10,000,000 or less, based on a schedule
of 12 meetings per year.

(E) The accounting and tax treat-
ment of the transaction; and

(F) Fees paid and professional serv-
ices rendered in connection with the
transaction.

(2) In conferring approval of a trans-
action under paragraph (a) of this sec-
tion, the Office also will consider the
competitive impact of the transaction,
including whether:

(i) The transaction would result in a
monopoly, or would be in furtherance
of any monopoly or conspiracy to mo-
nopolize or to attempt to monopolize
the savings association business in any
part of the United States; or

(ii) The effect of the transaction on
any section of the country may be sub-
stantially to lessen competition, or
tend to create a monopoly, or in any
other manner would be in restraint of
trade, unless the Office finds that the
anticompetitive effects of the proposed
transaction are clearly outweighed in
the public interest by the probable ef-
fect of the transaction in meeting the
convenience and needs of the commu-
nities to be served.

(3) Applications and notices filed
under this section shall be upon forms
prescribed by the Office.
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(4) Applications filed under section
5(d)(3) of the Federal Deposit Insurance
Act (12 U.S.C. 1815(d)(3)) and paragraph
(a) of this section must be processed in
accordance with the time frames set
forth in §§516.220 through 516.290 of this
chapter, provided that the period for
review may be extended only if the Of-
fice determines that the applicant has
failed to furnish all requested informa-
tion or that the information submitted
is substantially inaccurate, in which
case the review period may be extended
for up to 30 days.

(e)(1) Unless the OTS finds that it
must act immediately in order to pre-
vent the probable default of one of the
savings associations involved, the ap-
plicant must publish a public notice of
the application in accordance with the
procedures specified in subpart B of
part 516 of this chapter. In addition to
initial publication, the applicant must
publish on a weekly basis during the
period allowed for furnishing reports
under paragraph (e)(2) of this section.

(2) Unless the Office determines that
action must be taken immediately in
order to prevent the probable default of
one of the savings associations in-
volved, the Office shall request reports
from the Attorney General, the Comp-
troller of the Currency, the Board of
Governors of the Federal Reserve Sys-
tem and the Federal Deposit Insurance
Corporation on the competitive factors
involved in the transaction. The re-
ports shall be furnished within thirty
calendar days of the date on which
they are requested, or within ten cal-
endar days of such date if the Office ad-
vised the Attorney General and the
other three banking agencies that an
emergency exists requiring expeditious
action. The Office shall immediately
notify the Attorney General of any ap-
proval of a transaction pursuant to
this section.

(3) If the Office has found that it
must act immediately to prevent the
probable default of one of the savings
associations involved and the reports
on the competitive factors have been
dispensed with, the transaction may be
consummated immediately upon ap-
proval by the Office and any applicable
state regulatory authorities. If the Of-
fice has advised the Attorney General
and the other three banking agencies

§563.22

of the existence of an emergency re-
quiring expeditious action and has re-
quested reports on the competitive fac-
tors within ten days, the transaction
may not be consummated before the
fifth calendar day after the date of ap-
proval by the Office. In all other cases,
the transaction may not be con-
summated before the thirtieth calendar
day after the date of approval by the
Office.

(4) Commenters may submit com-
ments on the application in accordance
with the procedures set forth in sub-
part C of part 516 of this chapter, ex-
cept that comments may be submitted
at any time during the period described
in paragraph (e)(2) of this section. The
OTS may arrange informal or formal
meetings in accordance with the proce-
dures set forth in subpart D of part 516
of this chapter.

(5) Notice of a proposed account
transfer and the option of retaining the
account in the transferring savings as-
sociation shall be furnished to an af-
fected accountholder:

(1) By a savings association transfer-
ring account liabilities to an institu-
tion the accounts of which are not in-
sured by the Savings Association In-
surance Fund, the Bank Insurance
Fund, or the National Credit Union
Share Insurance Fund; and

(ii) By any mutual savings associa-
tion transferring account liabilities to
a stock form depository institution.
The required notice shall allow af-
fected accountholders at least 30 days
to consider whether to retain their ac-
counts in the transferring savings asso-
ciation.

(f) Automatic approvals by the Office.
Applications filed pursuant to para-
graph (a) of this section shall be
deemed to be approved automatically
by the Office 30 calendar days after the
Office sends written notice to the ap-
plicant that the application is com-
plete, unless:

(1) The acquiring savings association
does not meet the criteria for expe-
dited treatment under §516.5 of this
chapter;

(2) The OTS recommends the imposi-
tion of non-standard conditions prior
to approving the application;
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(3) The OTS suspends the applicable
processing time frames under §516.190
of this chapter;

(4) The OTS raises objections to the
transaction;

(5) The resulting savings association
would be one of the 3 largest depository
institutions competing in the relevant
geographic area where before the trans-
action there were 5 or fewer depository
institutions, the resulting savings as-
sociation would have 25 percent or
more of the total deposits held by de-
pository institutions in the relevant
geographic area, and the share of total
deposits would have increased by 5 per-
cent or more;

(6) The resulting savings association
would be one of the 2 largest depository
institutions competing in the relevant
geographic area where before the trans-
action there were 6 to 11 depository in-
stitutions the resulting savings asso-
ciation would have 30 percent or more
of the total deposits held by depositing
institutions in the relevant geographic
area, and the share of total deposits
would have increased by 10 percent or
more;

(7) The resulting savings association
would be one of the 2 largest depository
institutions competing in the relevant
geographic area where before the trans-
action there were 12 or more depository
institutions, the resulting savings as-
sociation would have 35 percent or
more of the total deposits held by the
depository institutions in the relevant
geographic area, and the share of total
deposits would have increased by 15
percent or more;

(8) The Herfindahl-Hirschman Index
(HHI) in the relevant geographic area
was more than 1800 before the trans-
action, and the increase in the HHI
used by the transaction would be 50 or
more;

(9) In a transaction involving poten-
tial competition, the OTS determines
that the acquiring savings association
is one of three or fewer potential en-
trants into the relevant geographic
area;

(10) The acquiring savings associa-
tion has assets of $1 billion or more and
proposes to acquire assets of $1 billion
or more;

(11) The savings association that will
be the resulting savings association in

12 CFR Ch. V (1-1-03 Edition)

the transaction has a composite Com-
munity Reinvestment Act rating of
less than satisfactory, or is otherwise
seriously deficient with respect to the
Office’s nondiscrimination regulations
and the deficiencies have not been re-
solved to the satisfaction of the OTS;

(12) The transaction involves any su-
pervisory or assistance agreement with
the Office, the Resolution Trust Cor-
poration, or the Federal Deposit Insur-
ance Corporation;

(13) The transaction is part of a con-
version under part 563b of this chapter;

(14) The transaction raises a signifi-
cant issue of law or policy; or

(156) The transaction is opposed by
any constituent institution or con-
tested by a competing acquiror.

(g) Definitions. (1) The terms used in
this section shall have the same mean-
ing as set forth in §552.13(b) of this
chapter.

(2) Insured depository institution. In-
sured depository institution has the same
meaning as defined in section 3(c)(2) of
the Federal Deposit Insurance Act.

(3) With regard to paragraph (f) of
this section, the term relevant geo-
graphic area is used as a substitute for
relevant geographic market, which means
the area within which the competitive
effects of a merger or other combina-
tion may be evaluated. The relevant
geographic area shall be delineated as
a county or similar political subdivi-
sion, an area smaller than a county, or
an aggregation of counties within
which the merging or combining in-
sured depository institutions compete.
In addition, the Office may consider
commuting patterns, newspaper and
other advertising activities, or other
factors as the Office deems relevant.

(h) Special requirements and procedures
for transactions under paragraphs (b) and
(c) of this section—(1) Certain trans-
actions with no surviving savings associa-
tion. The Office must be notified of any
transaction under paragraph (b)(1) of
this section. Such notification must be
submitted to the OTS at least 30 days
prior to the effective date of the trans-
action, but not later than the date on
which an application relating to the
proposed transaction is filed with the
primary regulator of the resulting in-
stitution; the Office may, upon request
or on its own initiative, shorten the 30-
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day prior notification requirement. No-
tifications under this paragraph must
demonstrate compliance with applica-
ble stockholder or accountholder ap-
proval requirements. Where the savings
association submitting the notification
maintains a liquidation account estab-
lished pursuant to part 563b of this
chapter, the notification must state
that the resulting institution will as-
sume such liquidation account.

The notification may be in the form
of either a letter describing the mate-
rial features of the transaction or a
copy of a filing made with another Fed-
eral or state regulatory agency seeking
approval from that agency for the
transaction under the Bank Merger Act
or other applicable statute. If the ac-
tion contemplated by the notification
is not completed within one year after
the Office’s receipt of the notification,
a new notification must be submitted
to the Office.

(2) Other transfer transactions—(i) Ex-
pedited treatment. A notice in con-
formity with §516.25(a) of this chapter
may be submitted to OTS under §516.40
of this chapter for any transaction
under paragraph (c) of this section,
provided all constituent savings asso-
ciations meet the conditions for expe-
dited treatment under §516.5 of this
chapter. Notices submitted under this
paragraph must be deemed approved
automatically by OTS 30 days after re-
ceipt, unless OTS advises the applicant
in writing prior to the expiration of
such period that the proposed trans-
action may not be consummated with-
out OTS’s approval of an application
under paragraphs (h)(2)(ii) or (h)(2)(iii)
of this section.

(i1) Standard treatment. An applica-
tion in conformity with §516.25(b) of
this chapter and paragraph (d) of this
section must be submitted to OTS
under §516.40 by each savings associa-
tion participating in a transaction
under paragraph (b)(2) or (c¢) of this sec-
tion, where any constituent savings as-
sociation does not meet the conditions
for expedited treatment under §516.5 of
this chapter, except as provided in
paragraph (h)(2)(iii) of this section. Ap-
plications under this paragraph must
be processed in accordance with the
procedures in part 516, subparts A and
E of this chapter.

§563.33

(iii) Standard treatment for trans-
actions under section 5(d)(3) of the Fed-
eral Deposit Insurance Act. An applica-
tion in conformity with §516.25(b) of
this chapter and paragraph (d) of this
section must be submitted to OTS
under §516.40 by each savings associa-
tion which will survive any transaction
under both section 5(d)(3) of the Fed-
eral Deposit Insurance Act (12 U.S.C.
1815(d)(3)) and paragraph (c) of this sec-
tion, where any constituent savings as-
sociation does not meet the conditions
for expedited treatment under §516.5 of
this chapter. Applications under this
paragraph must be processed in accord-
ance with the procedures in part 516,
subparts A and E of this chapter, pro-
vided that the period for review may be
extended only if OTS determines that
the applicant has failed to furnish all
requested information or that the in-
formation submitted is substantially
inaccurate, in which case the review
period may be extended for up to 30
days.

[64 FR 49552, Nov. 30, 1989, as amended at 55
FR 13514, Apr. 11, 1990; 57 FR 14344, Apr. 20,
1992; 59 FR 44624, Aug. 30, 1994; 59 FR 66159,
Dec. 23, 1994; 62 FR 64146, Dec. 4, 1997; 66 FR
13007, Mar. 2, 2001]

§563.27 Advertising.

No savings association shall use ad-
vertising (which includes print or
broadcast media, displays or signs, sta-
tionery, and all other promotional ma-
terials), or make any representation
which is inaccurate in any particular
or which in any way misrepresents its
services, contracts, investments, or fi-
nancial condition.

[64 FR 49552, Nov. 30, 1989, as amended at 58
FR 4313, Jan. 14, 1993]

§563.33 Directors,
ployees.

officers, and em-

(a) Directors—(1) Requirements. The
composition of the board of directors of
a savings association must be in ac-
cordance with the following require-
ments:

(i) A majority of the directors must
not be salaried officers or employees of
the savings association or of any sub-
sidiary or (except in the case of a sav-
ings association having 80% or more of
any class of voting shares owned by a
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holding company) any holding com-
pany affiliate thereof.

(ii) Not more than two of the direc-
tors may be members of the same im-
mediate family.

(iii) Not more than one director may
be an attorney with a particular law
firm.

(2) Prospective application. In the case
of an association whose board of direc-
tors does not conform with any re-
quirement set forth in paragraph (a)(1)
of this section as of October 5, 1983,
this paragraph (a) shall not prohibit
the uninterrupted service, including re-
election and re-appointment, of any
person serving on the board of direc-
tors at that date.

(b) [Reserved]

[64 FR 49552, Nov. 30, 1989, as amended at 58
FR 4313, Jan. 14, 1993]

§563.36 Tying restriction exception.

(a) Safe harbor for combined-balance
discounts. A savings and loan holding
company or any savings association or
any affiliate of either may vary the
consideration for any product or pack-
age of products based on a customer’s
maintaining a combined minimum bal-
ance in certain products specified by
the company varying the consideration
(eligible products), if:

(1) That company (if it is a savings
association) or a savings association
affiliate of that company (if it is not a
savings association) offers deposits,
and all such deposits are eligible prod-
ucts; and

(2) Balances in deposits count at
least as much as non-deposit products
toward the minimum balance.

(b) Limitations on exception. This ex-
ception shall terminate upon a finding
by the OTS that the arrangement is re-
sulting in anti-competitive practices.
The eligibility of a savings and loan
holding company or savings associa-
tion or affiliate of either to operate
under this exception shall terminate
upon a finding by the OTS that its ex-
ercise of this authority is resulting in
anti-competitive practices.

[61 FR 60184, Nov. 27, 1996]

§563.39 Employment contracts.

(a) General. A savings association
may enter into an employment con-
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tract with its officers and other em-
ployees only in accordance with the re-
quirements of this section. All employ-
ment contracts shall be in writing and
shall be approved specifically by an as-
sociation’s board of directors. An asso-
ciation shall not enter into an employ-
ment contract with any of its officers
or other employees if such contract
would constitute an unsafe or unsound
practice. The making of such an em-
ployment contract would be an unsafe
or unsound practice if such contract
could lead to material financial loss or
damage to the association or could
interfere materially with the exercise
by the members of its board of direc-
tors of their duty or discretion pro-
vided by law, charter, bylaw or regula-
tion as to the employment or termi-
nation of employment of an officer or
employee of the association. This may
occur, depending upon the cir-
cumstances of the case, where an em-
ployment contract provides for an ex-
cessive term.

(b) Required provisions. Each employ-
ment contract shall provide that:

(1) The association’s board of direc-
tors may terminate the officer or em-
ployee’s employment at any time, but
any termination by the association’s
board of directors other than termi-
nation for cause, shall not prejudice
the officer or employee’s right to com-
pensation or other benefits under the
contract. The officer or employee shall
have no right to receive compensation
or other benefits for any period after
termination for cause. Termination for
cause shall include termination be-
cause of the officer or employee’s per-
sonal dishonesty, incompetence, willful
misconduct, breach of fiduciary duty
involving personal profit, intentional
failure to perform stated duties, willful
violation of any law, rule, or regula-
tion (other than traffic violations or
similar offenses) or final cease-and-de-
sist order, or material breach of any
provision of the contract.

(2) If the officer or employee is sus-
pended and/or temporarily prohibited
from participating in the conduct of
the association’s affairs by a notice
served under section 8 (e)(3) or (g)(1) of
Federal Deposit Insurance Act (12
U.S.C. 1818 (e)(3) and (g)(1)) the associa-
tion’s obligations under the contract
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shall be suspended as of the date of
service unless stayed by appropriate
proceedings. If the charges in the no-
tice are dismissed, the association may
in its discretion (i) pay the officer or
employee all or part of the compensa-
tion withheld while its contract obliga-
tions were suspended, and (ii) reinstate
(in whole or in part) any of its obliga-
tions which were suspended.

(3) If the officer or employee is re-
moved and/or permanently prohibited
from participating in the conduct of
the association’s affairs by an order
issued under section 8 (e)(4) or (g)(1) of
the Federal Deposit Insurance Act (12
U.S.C. 1818 (e)(4) or (g)(1)), all obliga-
tions of the association under the con-
tract shall terminate as of the effective
date of the order, but vested rights of
the contracting parties shall not be af-
fected.

(4) If the savings association is in de-
fault (as defined in section 3(x)(1) of
the Federal Deposit Insurance Act), all
obligations under the contract shall
terminate as of the date of default, but
this paragraph (b)(4) shall not affect
any vested rights of the contracting
parties: Provided, that this paragraph
(b)(4) need not be included in an em-
ployment contract if prior written ap-
proval is secured from the Director or
his or her designee.

(5) All obligations under the contract
shall be terminated, except to the ex-
tent determined that continuation of
the contract is necessary of the contin-
ued operation of the association

(i) By the Director or his or her des-
ignee, at the time the Federal Deposit
Insurance Corporation or Resolution
Trust Corporation enters into an agree-
ment to provide assistance to or on be-
half of the association under the au-
thority contained in 13(c) of the Fed-
eral Deposit Insurance Act; or

(ii) By the Director or his or her des-
ignee, at the time the Director or his
or her designee approves a supervisory
merger to resolve problems related to
operation of the association or when
the association is determined by the
Director to be in an unsafe or unsound
condition.

Any rights of the parties that have al-
ready vested, however, shall not be af-
fected by such action.
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§563.41 Loans and other transactions
with affiliates and subsidiaries.

(a) Restrictions on transactions with af-
filiates and subsidiaries. A savings asso-
ciation and its subsidiaries may engage
in a covered transaction with an affil-
iate only if the transaction is permis-
sible under section 23A of the Federal
Reserve Act, 12 U.S.C. 371c, and the ad-
ditional restrictions set forth in this
section, as follows:

(1) A savings association and its sub-
sidiaries may engage in a covered
transaction with an affiliate only if:

(i) In the case of any affiliate, the ag-
gregate amount of covered trans-
actions of the savings association and
its subsidiaries shall not exceed 10 per
centum of the capital stock and sur-
plus of the savings association; and

(ii) In the case of all affiliates, the
aggregate amount of covered trans-
actions of the savings association and
its subsidiaries shall not exceed 20 per
centum of the capital stock and sur-
plus of the savings association;

(2) For purposes of paragraph (a)(1) of
this section, any transaction by a sav-
ings association or its subsidiaries with
any person shall be deemed to be a
transaction with an affiliate to the ex-
tent that proceeds of the transaction
are used for the benefit of, or trans-
ferred to, that affiliate;

(3) A savings association (or its sub-
sidiary) may not make a loan or other
extension of credit to an affiliate, un-
less the affiliate is engaged solely in
activities described in 12 TU.S.C.
1467a(c)(2)(F)(1), as defined in §584.2-2 of
this chapter. For the purposes of this
paragraph (a)(3), a loan or other exten-
sion of credit includes a purchase of as-
sets from an affiliate that is subject to
the affiliate’s agreement to repurchase
the assets. Such a purchase of assets,
however, will not be considered a loan
or other extension of credit if the sav-
ings association (or its subsidiary) has
entered into a transaction or series of
transactions that meets all of the fol-
lowing requirements:

(i) The savings association (or its
subsidiary) purchases United States
Treasury securities from the affiliate,
the affiliate agrees to repurchase the
securities at the end of a stated term,
the remaining term of the securities
purchased by the savings association
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(or its subsidiary) exceeds the term of
the affiliate’s repurchase agreement,
and the savings association (or its sub-
sidiary) has possession or control of
the securities and the right to dispose
of the securities at any time during the
term of the agreement and upon de-
fault.

(ii) The affiliate purchases United
States Treasury securities from the
savings association (or its subsidiary)
and the savings association (or its sub-
sidiary) agrees to repurchase the secu-
rities at the end of a stated term.

(iii) The aggregate amount of the af-
filiate’s outstanding obligations to re-
purchase securities from the savings
association (or its subsidiary) under
the repurchase obligation described at
paragraph (a)(3)(i) of this section, at all
times, is less than the aggregate
amount of the savings association’s (or
its subsidiary’s) outstanding obliga-
tions to repurchase securities from the
affiliate under paragraph (a)(3)(ii) of
this section;

(4) A savings association and its sub-
sidiaries may not purchase or invest in
the securities of any affiliate other
than with respect to shares of a sub-
sidiary which, for purposes of this
paragraph (a)(4), shall include a bank
and a savings association;

(5) A savings association and its sub-
sidiaries may not purchase a low-qual-
ity asset from an affiliate unless the
association or such subsidiary, pursu-
ant to an independent credit evalua-
tion, committed itself to purchase the
asset prior to the time the asset was
acquired by the affiliate; and

(6) Any covered transactions and any
transactions exempt under paragraph
(d) of this section and section 23A(d) of
the Federal Reserve Act, 12 U.S.C.
371c(d), between a savings association
or its subsidiaries and an affiliate shall
be on terms and conditions that are
consistent with safe and sound banking
practices.

(b) Definitions. For the purpose of this
section:

(1) The term affiliate with respect to
a savings association means:

(i) Any company that controls the
savings association and any other com-
pany that is controlled by the company
that controls the savings association;
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(ii) A bank or savings association
subsidiary of the savings association;

(iii) Any company:

(A) That is controlled directly or in-
directly, by a trust or otherwise, by or
for the benefit of shareholders who ben-
eficially or otherwise control, directly
or indirectly, by trust or otherwise, the
savings association or any company
that controls the savings association;
or

(B) In which a majority of its direc-
tors, partners or trustees constitute a
majority of the persons holding any
such office with the savings association
or any company that controls the sav-
ings association;

(iv)(A) Any company, including a real
estate investment trust, that is spon-
sored and advised on a contractual
basis by the savings association or any
subsidiary or affiliate of the savings as-
sociation; or

(B) Any investment company with re-
spect to which a savings association or
any affiliate thereof is an investment
adviser as defined in section 2(a)(20) of
the Investment Company Act of 1940, 15
U.S.C. 80a—2(a)(2); and

(v) Any company: (A) That the Office
or the Board of Governors of the Fed-
eral Reserve System determines by
regulation or order to have a relation-
ship with the savings association or
any subsidiary or affiliate of the sav-
ings association such that covered
transactions by the savings association
or its subsidiary with that company
may be affected by the relationship to
the detriment of the savings associa-
tion or its subsidiary; or

(B) That the Office determines pre-
sents a risk to the safety or soundness
of the savings association, based on the
nature of the activities conducted by
the company, amount of transactions
with the savings associations or its
subsidiaries, financial condition of the
company or its parent savings associa-
tion, or other supervisory factors;

(2) The following shall not be consid-
ered to be an affiliate:

(i) Any company, other than a bank
or savings association, that is a sub-
sidiary of a savings association, unless
a determination is made by the Board
of Governors of the Federal Reserve
System under section 23A(b)(1)(E) of
the Federal Reserve Act, 12 U.S.C.
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371c(b)(1)(E), or by the Office under
§563.41(b)(1)(v), not to exclude the sub-
sidiary company from the definition of
affiliate and, provided that any com-
pany that would be an affiliate under
paragraph (b)(1) of this section but for
the fact that it is a subsidiary of a sav-
ings association, shall nonetheless be
deemed to be an affiliate unless the Of-
fice determines to exclude such com-
pany from the definition of affiliate;

(ii) Any company engaged solely in
holding the premises of the savings as-
sociation;

(iii) Any company engaged solely in
conducting a safe deposit business;

(iv) Any company engaged solely in
holding obligations of the TUnited
States or its agencies or obligations
fully guaranteed by the United States
or its agencies as to principal and in-
terest; and

(v) Any company where control re-
sults from the exercise of rights arising
out of a bona fide debt previously con-
tracted, but only for the period of time
specifically authorized under applica-
ble State or Federal law or regulation
or, in the absence of a law or regula-
tion, for a period of two years from the
date of the exercise of those rights,
subject, upon application, to authoriza-
tion by the Office for good cause shown
of extensions of time for not more than
one year at a time, but extensions in
the aggregate shall not exceed three
years;

(3)(i) A company or shareholder shall
be deemed to have control over another
company if:

(A) The company or shareholder, di-
rectly or indirectly, or acting through
one or more other persons owns, con-
trols, or has power to vote 25 per cen-
tum or more of any class of voting se-
curities of the other company;

(B) The company or shareholder
would be deemed to control the com-
pany under §574.4(a) of this chapter, or
presumed to control the company
under §574.4(b) of this chapter, and in
the latter case, control has not been re-
butted; and

(ii) Notwithstanding any other provi-
sion of this section, no company shall
be deemed to own or control another
company by virtue of its ownership or
control of shares in a fiduciary capac-
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ity, except as provided in paragraph
(b)(1)(iii) of this section;

(4) The term subsidiary, when used in
connection with a savings association
means a company that is controlled by
that savings association within the
meaning of part 574 of this chapter;

(6) The term savings association has
the same meaning as that term is de-
fined at §583.21 of this chapter; and the
term bank includes a state bank, na-
tional bank, banking association, or
trust company;

(6) The term company means a cor-
poration, partnership, business trust,
association, or similar organization
and, unless specifically excluded, the
term ‘‘company’ includes a ‘‘savings
association’ and a ‘“‘bank”’;

(7) The term covered transaction
means with respect to an affiliate of a
savings association:

(i) A loan or extension of credit to
the affiliate;

(ii) A purchase of assets, including
assets subject to an agreement to re-
purchase, from the affiliate, except
purchases of real and personal property
that may be specifically exempted by
the Board of Governors of the Federal
Reserve System by order or regulation;

(iii) The acceptance of securities
issued by the affiliate as collateral se-
curity for a loan or extension of credit
to any person or company; or

(iv) The issuance of a guarantee, ac-
ceptance, or letter of credit, including
an endorsement or standby letter of
credit, on behalf of an affiliate;

(8) The term aggregate amount of cov-
ered transactions means the amount of
the covered transactions about to be
engaged in added to the current
amount of all outstanding covered
transactions. For this purpose, the out-
standing balance of any credits ex-
tended to an affiliate shall be added to
the value of any asset acquired from
the affiliate (or all affiliates), as re-
flected on the financial records of the
savings association or its subsidiaries,
subject to the following conditions:

(1) With respect to a loan or exten-
sion of credit made by the savings asso-
ciation or its subsidiaries, any prin-
cipal amount that has been amortized
may be deducted from the aggregate
amount of covered transactions;
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(ii) With respect to a purchase of as-
sets by the savings association or its
subsidiaries:

(A) Any amounts of depreciation that
have been deducted from the cost of an
asset for federal income tax purposes
by the purchaser may be deducted from
the aggregate amount of covered trans-
actions, and

(B) Upon the sale of an asset that was
previously purchased in a covered
transaction, the aggregate amount of
covered transactions shall be reduced by
an amount equal to the purchase price
of the asset at the time of the covered
transaction less depreciation subse-
quently taken and previously deducted
from the aggregate amount of covered
transactions;

(9) The term securities means stocks,
bonds, debentures, notes, and other
similar obligations;

(10) The term low-quality asset means
an asset that falls in any one or more
of the following categories:

(1) An asset classified as substandard,
doubtful, or loss or treated as other
loans especially mentioned in the most
recent report of examination or inspec-
tion of an affiliate prepared by either a
Federal or State supervisory agency;

(ii) An asset in a nonaccrual status;

(iii) An asset on which principal or
interest payments are more than thir-
ty days past due; or

(iv) An asset whose terms have been
renegotiated or compromised due to
the deteriorating financial condition of
the obligor;

(11) The term capital stock and surplus
of the savings association means
“unimpaired capital and unimpaired
surplus” as defined at §560.93(b)(11) of
this chapter.

(c) Collateral for certain transactions
with affiliates. (1) Each loan or exten-
sion of credit to, or guarantee, accept-
ance, or letter of credit issued on be-
half of, an affiliate by a savings asso-
ciation or its subsidiary shall be se-
cured at the time of the transaction by
collateral having a market value equal
to:

(i) 100 per centum of the amount of
the loan or extension or credit, guar-
antee, acceptance, or letter of credit, if
the collateral is composed of:

(A) Obligations of the United States
or its agencies;
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(B) Obligations fully guaranteed by
the United States or its agencies as to
principal and interest;

(C) Notes, drafts, bills of exchange or
bankers’ acceptances that are eligible
for rediscount or purchase by a Federal
Home Loan Bank or Federal Reserve
Bank; or

(D) A segregated, earmarked deposit
account with the savings associations;

(ii) 110 per centum of the amount of
the loan or extension of credit, guar-
antee, acceptance, or letter of credit if
the collateral is composed of obliga-
tions of any State or political subdivi-
sion of any State;

(iii) 120 per centum of the amount of
the loan or extension of credit, guar-
antee, acceptance, or letter of credit if
the collateral is composed of other
debt instruments, including receiv-
ables; or

(iv) 130 per centum of the amount of
the loan or extension of credit, guar-
antee, acceptance, or letter of credit if
the collateral is composed of stock,
leases, or other real or personal prop-
erty.

(2) Any such collateral that is subse-
quently retired or amortized shall be
replaced by additional eligible collat-
eral where needed to keep the percent-
age of the collateral value relative to
the amount of the outstanding loan or
extension of credit, guarantee, accept-
ance, or letter of credit equal to the
minimum percentage required at the
inception of the transaction.

(3) A low-quality asset shall not be
acceptable as collateral for a loan or
extension of credit to, or guarantee, ac-
ceptance, or letter of credit issued on
behalf of, an affiliate.

(4) The securities issued by an affil-
iate of the savings association shall
not be acceptable as collateral for a
loan or extension of credit to, or guar-
antee, acceptance, or letter of credit
issued on behalf of, that affiliate or
any other affiliate of the savings asso-
ciation.

(6) The collateral requirements of
this paragraph shall not be applicable
to an acceptance that is already fully
secured either by attached documents
or by other property having an ascer-
tainable market value that is involved
in the transaction.
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(d) Exemptions. The provisions of this
section, except paragraph (a)(6) of this
section, shall not be applicable to the
following transactions by a savings as-
sociation:

(1) Any transaction, subject to the
prohibition contained in paragraph
(a)(b) of this section with a savings as-
sociation or a bank:

(i) That controls 80 per centum or
more of the voting shares of the sav-
ings association;

(ii) In which the savings association
controls 80 per centum or more of the
voting shares; or

(iii) In which 80 per centum or more
of the voting shares are controlled by
the company that controls 80 per cen-
tum or more of the voting shares of the
savings association;

(2) Making deposits in an affiliated
bank, affiliated savings association or
affiliated foreign bank in the ordinary
course of correspondent business, sub-
ject to any restrictions that the Office
or the Board of Governors of the Fed-
eral Reserve System may prescribe by
regulation or order;

(3) Giving immediate credit to an af-
filiate for uncollected items received in
the ordinary course of business;

(4) Subject to paragraph (a)(3) of this
section, making a loan or extension of
credit to, or issuing a guarantee, ac-
ceptance, or letter of credit on behalf
of, an affiliate, if such loan, extension
of credit, guarantee, acceptance, or let-
ter of credit is fully secured by:

(i) Obligations of the United States
or its agencies;

(ii) Obligations fully guaranteed by
the United States or its agencies as to
principal and interest; or

(iii) A segregated, earmarked deposit
account with the savings association;

(5) Purchasing assets having a read-
ily identifiable and publicly available
market quotation and purchased at
that market quotation or, subject to
the prohibition contained in paragraph
(a)(5) of this section, purchasing loans
on a nonrecourse basis from affiliated
banks or savings associations; and

(6) Purchasing from an affiliate a
loan or extension of credit that was
originated by the savings association
and sold to the affiliate subject to a re-
purchase agreement or with recourse.
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(e) Recordkeeping and notice require-
ments. (1) With respect to all trans-
actions between a savings association
and its subsidiaries and the associa-
tion’s affiliates or between a savings
association and an unaffiliated party
to the extent that the proceeds of the
transaction are used for the benefit of,
or transferred to, an affiliate, the asso-
ciation shall make and retain records
that reflect those transactions in rea-
sonable detail. The association’s
records shall, at a minimum:

(i) Identify the affiliate;

(ii) Indicate the dollar amount of the
transaction and vreflect that the
amount is within the applicable quan-
titative limitations specified in this
section or that the transaction is not
subject to those limitations;

(iii) Indicate whether the transaction
involves a low-quality asset as that
term is defined in paragraph (b)(10) of
this section;

(iv) Indicate the type and amount of
any collateral involved in the trans-
action and that such collateral com-
plies in all respects with the require-
ments of this section or that the trans-
action is not subject to those limita-
tions;

(v) With respect to any transaction
subject to §563.42 of this part, dem-
onstrate that the terms and cir-
cumstances of the transaction comply
with the standards set forth therein;

(vi) Reflect that loans and extensions
of credit made to affiliates comply
with paragraph (a)(3) of this section;
and

(vii) Be readily accessible for exam-
ination and other supervisory purposes.

(2) Notwithstanding paragraphs (a)
through (d) of this section, and except
with respect to transactions of the
type described in 12 CFR 250.250, the Of-
fice may require prior notification by a
savings association and its subsidiaries
of any and all transactions with any or
all of the association’s affiliates or
subsidiaries under the following cir-
cumstances:

(i) A de novo savings association that
commenced operations or an associa-
tion or holding company thereof that
has been the subject of an application
or notice under part 574 of this chapter
that was approved during the preceding
two year period; or
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(ii) A savings association that:

(A) Has a composite rating of 4 or 5,
as defined in §516.5(c) of this chapter;

(B) Is not meeting all of its regu-
latory capital requirements;

(C) Has entered into a consent to
merge, a supervisory agreement or
cease and desist order during the pre-
ceding two year period, or is subject to
a formal enforcement proceeding; or

(D) The OTS determines is a problem
association or in troubled condition.

(3) Upon receipt of written notice
from the Office identifying one or more
of the circumstances described in para-
graph (e)(2) of this section and stating
that the Office has determined that
prior notification by a savings associa-
tion will be required pursuant to this
paragraph, the association shall pro-
vide, no later than 30 days prior to en-
tering into any transaction for which
prior notification has been required,
written notice containing a full de-
scription of the proposed transaction.
If no objections are raised by the Office
during such 30 day period, the associa-
tion or its subsidiaries may proceed
with the proposed transaction.

[66 FR 34011, July 25, 1991, as amended at 57
FR 14344, Apr. 20, 1992; 60 FR 66869, Dec. 27,
1995; 61 FR 65179, Dec. 11, 1996; 61 FR 66579,
Dec. 18, 1996; 62 FR 3781, Jan. 27, 1997; 62 FR
66262, Dec. 18, 1997; 63 FR 43293, Aug. 13, 1998;
64 FR 69185, Dec. 10, 1999; 66 FR 13008, Mar. 2,
2001]
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EFFECTIVE DATE NOTE: At 67 FR 77917, Dec.
20, 2002, §563.41 was revised, effective Apr. 1,
2003. For the convenience of the user, the re-
vised text is set forth as follows:

§563.41 Transactions with affiliates.

(a) Scope. (1) This section implements sec-
tion 11(a) of the Home Owners’ Loan Act (12
U.S.C. 1468(a)). Section 11(a) applies sections
23A and 23B of the Federal Reserve Act (12
U.S.C. 371c and 371c-1) to every savings asso-
ciation in the same manner and to the same
extent as if the association were a member
bank; prohibits certain types of transactions
with affiliates; and authorizes OTS to impose
additional restrictions on a savings associa-
tion’s transactions with affiliates.

(2) For the purposes of this section, ‘‘sav-
ings association’ defined at section 3 of the
Federal Deposit Insurance Act (12 U.S.C.
1813), and also includes any savings bank or
any cooperative bank that is a savings asso-
ciation under 12 U.S.C. 1467a(1). A non-affil-
iate subsidiary of a savings association as
described in paragraph (b)(12) of this section
is treated as part of the savings association.

(b) Sections 23A and 23B of the FRA/Regula-
tion W. A savings association must comply
with sections 23A and 23B of the Federal Re-
serve Act and the Federal Reserve Board
(FRB) implementing regulation at 12 CFR
part 223 (Regulation W), except as described
in the following chart:
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Provision of Regulation W

Application

(1) 12 CFR 223.1—Authority, purpose, and SCOpe .................
(2) 12 CFR 223.2(a)(8)—"Affiliate” includes a financial subsidiary

(3) 12 CFR 223.2(a)(12)—Board or appropriate Federal banking agency determination that
“affiliate” includes other types of companies.

(4) 12 CFR 223.2(b)(1)(ii)—"Affiliate” includes a subsidiary that is a financial subsidiary ..........
(5) 12 CFR 223.3(d)—Definition of “capital stock and Surplus” ..........cccccvevereriiniiicncieceeeee

(6) 12 CFR 223.3(g)—Definition of “CONtrol” .........ccceieiiiieiiieceneeeee e

(7) 12 CFR 223.3(h)(1)—Section 23A covered transactions include an extension of credit to
the affiliate.

(8) 12 CFR 223.3(h)(2)—Section 23A covered transactions include a purchase of or invest-
ment in securities issued by an affiliate.
(9) 12 CFR 223.3(k)—Definition of “depository iNSttUtion"” ...........cccoevveriieenneneerees

(10) 12 CFR 223.3(p)—Definition of “financial subsidiary” .............cccceovviviiiiniiiniiiin

(11) 12 CFR 223.3(w)—Definition of “member bank” ............ccccocriiiiiinininieeee

(12) 12 CFR 223.3(aa)—Definition of “operating subsidiary” ...........c.cc.co....

(13) 12 CFR 223.3(ii)—Definition of “subsidiary” .........ccccceveriririniiieeseseeee e

(14) 12 CFR 223.31—Application of section 23A to an acquisition of an affiliate that becomes
an operating subsidiary.
(15) 12 CFR 223.32—Rules that apply to financial subsidiaries of a bank ..............c.ccccevvviinnn.

Does not apply. Section 563.41(a) addresses these matters.

Does not apply. Savings association subsidiaries do not meet the statutory definition of fi-
nancial subsidiary.

Shall be read to include the following statement: “Affiliate also includes any company that
OTS determines, by order or regulation, to present a risk to the safety and soundness of
the savings association.”

Does not apply. Savings association subsidiaries do not meet the statutory definition of fi-
nancial subsidiary.

Does not apply. Capital stock and surplus means “unimpaired capital and unimpaired sur-
plus,” as defined in 12 CFR 560.93(b)(11).

Does not apply. (i) “Control” by a company or shareholder over another company means
that the company or shareholder:

(A) Directly or indirectly, or acting through one or more other persons owns, controls or has
the power to vote 25 percent or more of any class of voting securities of the other com-
pany;

(B) Is deemed to control the company under 12 CFR 574.4(a); or

(C) Is presumed to control the company under 12 CFR 574.4(b) and control has not been
rebutted.

(ii) Notwithstanding any other provision of this rule, no company owns or controls another
company by virtue of its ownership or control of shares in a fiduciary capacity, except as
provided in 12 CFR 223.2(a)(3) or if the company owning or controlling the shares is a
business trust.

Shall be read to incorporate §563.41(c)(1), which prohibits loans extensions of credit to an
affiliate, unless the affiliate, is engaged in the activities described at 12 U.S.C.
1467a(c)(2)(F)(i), as defined in §584.2-2 of this chapter.

Shall be read to incorporate §563.41(c)(2), which prohibits purchases and investments in
securities issued by an affiliate, other than with respect to shares of a subsidiary.

Shall be read to include the following statement: “For the purposes of this definition, a non-
affiliate subsidiary of a savings association is treated as part of the depository institution.”

Does not apply. Savings association subsidiaries do not meet the statutory definition of fi-
nancial subsidiary.

Shall be read to include the following statement: “Member bank also includes a savings as-
sociation. For purposes of this definition, a non-affiliate subsidiary of a savings associa-
tion is treated as part of the savings association.”

Does not apply. Other OTS regulations include a conflicting definition of this same term. In-
stead, OTS uses the phrase “non-affiliate subsidiary.” A non-affiliate subsidiary is a sub-
sidiary of a savings association other than a subsidiary described at 12 CFR 223.2(b)(1)
(i), (iii) through (v).

Shall be read to include the following statement: “However, a subsidiary of a savings asso-
ciation means a company that is controlled by the savings association within the meaning
of part 574 of this chapter.”

Shall be read to refer to “operating subsidiary” instead of “a non-affiliate subsidiary.”

Does not apply. Savings association subsidiaries do not meet the statutory definition of fi-
nancial subsidiary.
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Provision of Regulation W

Application

(16) 12 CFR 223.42(f)(2)—Exemption for purchasing certain marketable securities ...................

(17) 12 CFR 223.42(g)(2)—Exemption for purchasing municipal securities ...............ccccccccevecnne.

(18) 12 CFR 223.61—Application of sections 23A and 23B to U.S. branches and agencies of
foreign banks.

Shall be read to refer to “Thrift Financial Report” instead of “Call Report.”
Shall be read to refer to “Thrift Financial Report” instead of “Call Report.”
Does not apply. OTS does not regulate U.S. branches and agencies of foreign banks.
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(c) Additional prohibitions and restrictions. A
savings association must comply with the
additional prohibitions and restrictions in
this paragraph. Except as described in para-
graph (b) of this section, the definitions in 12
CFR part 223 apply to these additional prohi-
bitions and restrictions.

(1) Loans and extensions of credit. (i) A sav-
ings association may not make a loan or
other extension of credit to an affiliate, un-
less the affiliate is solely engaged in the ac-
tivities described at 12 U.s.C.
1467a(c)(2)(F)(1), as defined in §584.2-2 of this
chapter. This paragraph (c)(1) does not pro-
hibit a loan or extension of credit to a non-
affiliate, merely because proceeds of the
transaction are used for the benefit of, or
transferred to, an affiliate.

(ii) For the purposes of this paragraph
(c)(1), a loan or other extension of credit in-
cludes a purchase of assets from an affiliate
that is subject to the affiliate’s agreement to
repurchase the assets. Such a purchase is not
a loan or extension of credit, however, if the
purchase is a transaction or series of trans-
actions meeting all of the following require-
ments:

(A) The savings association purchases
United States Treasury securities from the
affiliate, the affiliate agrees to repurchase
the securities at the end of a stated term,
the remaining term of the securities pur-
chased by the savings association exceeds
the term of the affiliate’s repurchase agree-
ment, and the savings association has pos-
session or control of the securities and the
right to dispose of the securities at any time
during the term of the agreement and upon
default.

(B) The affiliate purchases United States
Treasury securities from the savings associa-
tion and the savings association agrees to re-
purchase the securities at the end of a stated
term.

(C) The aggregate amount of the affiliate’s
outstanding obligations to repurchase secu-
rities from the savings association under the
repurchase obligation described at paragraph
(c)(1)({i)(A) of this section, at all times, is
less than the aggregate amount of the sav-
ings association’s outstanding obligations to
repurchase securities from the affiliate
under paragraph (c)(1)(ii)(B) of this section.

(2) Purchases or investments in Securities. A
savings association may not purchase or in-
vest in securities issued by any affiliate
other than with respect to shares of a sub-
sidiary. For the purposes of this paragraph
(c)(2), subsidiary includes a bank and a sav-
ings association.

(38) Recordkeeping. A savings association
must make and retain records that reflect,
in reasonable detail, all transactions be-
tween the savings association and its affili-
ates and any other person to the extent that
the proceeds of a transaction are used for the
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benefit of, or transferred to, an affiliate. At
a minimum, these records must:

(i) Identify the affiliate;

(ii) Specify the dollar amount of the trans-
action and demonstrate that this amount is
within the quantitative limits in 12 CFR
223.11 and 223.12, or that the transaction is
not subject to those limits;

(iii) Indicate whether the transaction in-
volves a low-quality asset;

(iv) Identify the type and amount of any
collateral involved in the transaction and
demonstrate that this collateral meets the
requirements in 12 CFR 223.14 or that the
transaction is not subject to those require-
ments;

(v) Demonstrate that the transaction com-
plies with 12 CFR part 223, subpart F or that
the transaction is not subject to those re-
quirements;

(vi) Demonstrate that all loans and exten-
sions of credit to affiliates comply with
paragraph (c)(1) of this section; and

(vii) Be readily accessible for examination
and supervisory purposes.

(4) Notice requirement. (i) OTS may require
a savings association to notify the agency
before the savings association may engage in
a transaction with an affiliate or a sub-
sidiary (other than exempt transactions
under 12 CFR part 223). OTS may impose this
requirement if:

(A) The savings association is in troubled
condition as defined at §563.555 of this part;

(B) The savings association does not meet
its regulatory capital requirements;

(C) The savings association commenced de
novo operations within the past two years;

(D) OTS approved an application or notice
under 12 CFR part 574 involving the savings
association or its holding company within
the past two years;

(E) The savings association entered into a
consent to merge or a supervisory agreement
within the past two years; or

(F) OTS or another banking agency initi-
ated a formal enforcement proceeding
against the savings association and the pro-
ceeding is pending.

(ii) OTS must notify the savings associa-
tion in writing that it has imposed the no-
tice requirement and must identify the cir-
cumstance listed in paragraph (c)(4)(i) of this
section that supports the imposition of the
notice requirement.

(iii) If OTS has imposed the notice require-
ment under this paragraph, a savings asso-
ciation must provide a written notice to OTS
at least 30 days before the savings associa-
tion may enter into a transaction with an af-
filiate or a subsidiary. The written notice
must include a full description of the trans-
action. If OTS does not object during the 30-
day period, the savings association may pro-
ceed with the proposed transaction.
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§563.42 Additional standards applica-
ble to transactions with affiliates
and subsidiaries.

(a) General. A savings association and
its subsidiaries may engage in a trans-
action with an affiliate only if the
transaction is permissible under sec-
tion 23B of the Federal Reserve Act, 12
U.S.C. 371lc-1, and the additional re-
strictions set forth in this section, as
follows:

(1) Standards. A savings association
and its subsidiaries may engage in any
of the transactions described in para-
graph (a)(2) of this section only:

(i) On terms and wunder cir-
cumstances, including credit stand-
ards, that are substantially the same,
or at least as favorable to the associa-
tion or its subsidiary, as those pre-
vailing at the time for comparable
transactions with or involving non-
affiliated companies; or

(ii) In the absence of comparable
transactions, on terms and under cir-
cumstances, including credit stand-
ards, that in good faith would be of-
fered to, or would apply to, non-
affiliated companies;

(2) Transactions covered. Paragraph
(a)(1) of this section applies to the fol-
lowing:

(i) Any covered transaction with an
affiliate;

(ii) The sale of securities or other as-
sets to an affiliate, including assets
subject to an agreement to repurchase;

(iii) The payment of money or the
furnishing of services to an affiliate
under contract, lease, or otherwise;

(iv) Any transaction in which an af-
filiate acts as an agent or broker or re-
ceives a fee for its services to the sav-
ings association or to any other person;

(v) Any transaction or series of
transactions with a third party:

(A) If an affiliate has a financial in-
terest in the third party; or

(B) If an affiliate is a participant in
the transaction or series of trans-
actions;

(38) Transactions that benefit an affil-
iate. For the purpose of this section,
any transaction by a savings associa-
tion or its subsidiaries with any person
shall be deemed to be a transaction
with an affiliate if any of the proceeds
of the transaction are used for the ben-
efit of, or transferred to, that affiliate.
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(b) Prohibited transactions—(1) Gen-
eral. A savings association and its sub-
sidiaries:

(i) Shall not purchase as fiduciary
any securities or other assets from any
affiliate unless the purchase is per-
mitted:

(A) Under the instrument creating
the fiduciary relationship;

(B) By court order; or

(C) By law of the jurisdiction gov-
erning the fiduciary relationship; and

(ii) Whether acting as principal or fi-
duciary, shall not knowingly purchase
or otherwise acquire, during the exist-
ence of any underwriting or selling
syndicate, any security if a principal
underwriter of that security is an affil-
iate of the association.

(2) Ezxception. Paragraph (b)(1)(ii) of
this section shall not apply if the pur-
chase or acquisition of securities has
been approved, before the securities are
initially offered for sale to the public,
by a majority of the directors of the
savings association who are not offi-
cers or employees of the association or
any affiliate thereof.

(c) Adwvertising restriction. A savings
association and its subsidiaries and
any affiliate of a savings association
shall not publish any advertisement or
enter into any agreement stating or
suggesting that the association shall in
any way be responsible for the obliga-
tions of its affiliates.

(d) Definitions. For the purpose of this
section:

(1) The terms affiliate, bank, covered
transaction, savings association and sub-
sidiary have the meaning given to each
term in §563.41 of this part, (but the
term affiliate does not include any com-
pany described in paragraph (b)(2) of
§563.41 of this part, any bank, or any
savings association).

(2) The term security has the meaning
given to that term in section 3(a)(10) of
the Securities Exchange Act of 1934, 15
U.S.C. 78c(a)(10); and

(3) The term principal underwriter
means any underwriter who, in connec-
tion with a primary distribution of se-
curities:

(i) Is in privity of contract with the
issuer or an affiliated person of the
issuer;

(ii) Acting alone or in concert with
one or more other persons, initiates or
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directs the formation of an under-
writing syndicate; or

(iii) Is allowed a rate of gross com-
mission, spread, or other profit greater
than the rate allowed another under-
writer participating in the distribu-
tion.

(e) Recordkeeping requirements. With
respect to all transactions subject to
this section between a savings associa-
tion and its subsidiaries and the asso-
ciation’s affiliates or between a savings
association and an unaffiliated party
to the extent that the proceeds of the
transaction are used for the benefit of,
or transferred to, an affiliate, the asso-
ciation shall make and retain records,
that reflect those transactions in rea-
sonable detail. The association’s
records shall, at a minimum, include
the information required by
§563.41(e)(1)(v) of this part.

[66 FR 34013, July 25, 1991, as amended at 60
FR 66869, Dec. 27, 1995]

EFFECTIVE DATE NOTE: At 67 FR 77918, Dec.
20, 2002, §563.42 was removed, effective Apr. 1,
2003.

§563.43 Loans by savings associations
to their executive officers, directors
and principal shareholders.

Pursuant to 12 U.S.C. 1463(a) and 1468,
a savings association, its subsidiaries
and its insiders (as defined) shall be
subject to the restrictions contained in
12 CFR Part 215, subparts A and B of
the Federal Reserve Board’s Regula-
tion O, with the exception of 12 CFR
215.13, in the same manner and to the
same extent as if the association were
a bank and a member bank of the Fed-
eral Reserve System, except that:

(a) Such provisions shall be adminis-
tered and enforced by the OTS;

(b) References to the term ‘‘bank
holding company’ shall be deemed to
refer to ‘‘savings and loan holding com-
pany’’;

(c) References to ‘‘report of condition
filed under 12 U.S.C. 1817(a)(3)’’ shall be
deemed to refer to ‘““Thrift Financial
Report’’;

(d) The term subsidiary shall include
a savings association that is ‘‘con-
trolled,”” within the meaning of
§563.41(a)(3) of this part, by a company
(including for this purpose an insured
depository institution) that is a sav-
ings and loan holding company. When
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used to refer to a subsidiary of a sav-
ings association, the term subsidiary
shall mean a ‘‘subsidiary’ as that term
is defined at §563.41(b)(4) of this part;
and

(e) References to the Reserve Bank or
the Comptroller shall be deemed to in-
clude the Director of the Office of
Thrift Supervision.

(f) References to the term
“unimpaired capital and unimpaired
surplus’ shall be deemed to refer to
“unimpaired capital and unimpaired
surplus’ as defined at §563.93(b)(11) of
this part.

[67 FR 45980, Oct. 6, 1992, as amended at 59 FR
53571, Oct. 25, 1994; 60 FR 66869, Dec. 27, 1995]

EFFECTIVE DATE NOTE: At 67 FR 77918, Dec.
20, 2002, §563.43 was amended by revising
paragraph (d), effective Apr. 1, 2003. For the
convenience of the user, the revised text is
set forth as follows:

§563.43 Loans by savings associations to
their executive officers, directors, and
principal shareholders.

* * * * *

(d) The term subsidiary includes a savings
association that is controlled within the
meaning of §563.41(b)(6) of this part by a
company (including for this purpose an in-
sured depository institution) that is a sav-
ings and loan holding company. When used
to refer to a subsidiary of a savings associa-

tion, the term subsidiary means a ‘‘sub-
sidiary”” as that term is defined at
§563.41(b)(13) of this part.

* * * * *

§563.47

(a) General. No savings association or
service corporation thereof shall spon-
sor an employee pension plan which,
because of unreasonable costs or any
other reason, could lead to material fi-
nancial loss or damage to the sponsor.
For purposes of this section, an em-
ployee pension plan is defined in sec-
tion 3(2) of the Employee Retirement
Income Security Act of 1974, as amend-
ed. The prospective obligation or liabil-
ity of a plan sponsor to each plan par-
ticipant shall be stated in or deter-
minable from the plan, and, for a de-
fined benefit plan, shall also be based
upon an actuarial estimate of future
experience under the plan.

Pension plans.
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(b) Funding. Actuarial cost methods
permitted under the Employee Retire-
ment Income Security Act of 1974 and
the Internal Revenue Code of 1954, as
amended, shall be used to determine
plan funding.

(c) Plan amendment. A plan may be
amended to provide reasonable annual
cost-of-living increases to retired par-
ticipants: Provided, That

(1) Any such increase shall be for a
period and amount determined by the
sponsor’s board of directors, but in no
event shall it exceed the annual in-
crease in the Consumer Price Index
published by the Bureau of Labor Sta-
tistics; and

(2) No increase shall be granted un-
less (i) anticipated charges to net in-
come for future periods have first been
found by such board of directors to be
reasonable and are documented by ap-
propriate resolution and supporting
analysis; and (ii) the increase will not
reduce the association’s regulatory
capital below its regulatory capital re-
quirement.

(d) Termination. The plan shall permit
the sponsor’s board of directors and its
successors to terminate such plan. No-
tice of intent to terminate shall be
filed with the OTS at least 60 days
prior to the proposed termination date.

(e) Records. Each savings association
or service corporation maintaining a
plan not subject to recordkeeping and
reporting requirements of the Em-
ployee Retirement Income Security
Act of 1974, and the Internal Revenue
Code of 1954, as amended, shall estab-
lish and maintain records containing
the following:

(1) Plan description;

(2) Schedule of participants and bene-
ficiaries;

(3) Schedule of participants and bene-
ficiaries’ rights and obligations;

(4) Plan’s financial statements; and

(5) Except for defined contribution
plans, an opinion signed by an enrolled
actuary (as defined by the Employee
Retirement Income Security Act of
1974) affirming that actuarial assump-
tions in the aggregate are reasonable,
take into account the plan’s experience
and expectations, and represent the ac-
tuary’s best estimate of the plan’s pro-
jected experiences.

[59 FR 66159, Dec. 23, 1994]
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Subpart C—Securities and
Borrowings

§563.74 Mutual capital certificates.

(a) General. No savings association
that is in the mutual form shall issue
mutual capital certificates pursuant to
this section or amend the terms of such
certificates unless it has obtained writ-
ten approval of the Office. No approval
shall be granted unless the proposed
issuance of the mutual capital certifi-
cates and the form and manner of filing
of the application are in accordance
with the provisions of this section.

(b) Eligibility Requirements. The Office
will consider and process an applica-
tion for approval of the issuance of mu-
tual capital certificates pursuant to
this section only if the issuance is au-
thorized by applicable law and regula-
tion and is not inconsistent with any
provision of the applicant’s charter,
constitution or bylaws.

(c) Application form; supporting infor-
mation. An application for approval of
the issuance of mutual capital certifi-
cates pursuant to this section shall be
in the form prescribed by the Office.
Such application and instructions may
be obtained from the OTS. Information
and exhibits shall be furnished in sup-
port of the application in accordance
with such instructions, setting forth
all of the terms and provisions relating
to the proposed issue and showing that
all of the requirements of this section
have been or will be met.

(d) Charter amendment. No application
for approval of the issuance of mutual
capital certificates pursuant to this
section may be filed unless the amend-
ment to the mutual association’s char-
ter, constitution or bylaws or other ac-
tions conferring such authority shall
have been approved pursuant to the
procedures and requirements set forth
in the mutual association’s charter,
constitution or bylaws, or as may oth-
erwise be required by applicable law.

(e) Filing requirements. The applica-
tion for issuance of mutual capital cer-
tificates shall be publicly filed with the
OTSs.

(f) Supervisory objection. No applica-
tion or approval of the issuance of mu-
tual capital certificates pursuant to
this section shall be approved if, in the
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opinion of the Office, the policies, con-
dition, or operation of the applicant af-
ford a basis for supervisory objection
to the application.

(g) Limitation on offering period. Fol-
lowing the date of the approval of the
application by the Office, the associa-
tion shall have an offering period of
not more than one year in which to
complete the sale of the mutual capital
certificates issued pursuant to this sec-
tion. The Office may in its discretion
extend such offering period if a written
request showing good cause for such
extension is filed with it not later than
30 days before the expiration of such of-
fering period or any extension thereof.

(h) Reports. Within 30 days after com-
pletion of the sale of mutual capital
certificates issued pursuant to this sec-
tion, the association shall transmit to
the OTS a written report stating the
total dollar amount of securities sold,
and the amount of net proceeds re-
ceived by the association, and within 90
days it shall transmit a written report
stating the number of purchasers.

(1) Requirements as to mutual capital
certificates—(1) Form of certificate. Each
mutual capital certificate and any gov-
erning agreement evidencing a mutual
capital certificate issued by an associa-
tion pursuant to this section:

(i) Shall bear on its face, in bold-face
type, the following legend: ‘‘This secu-
rity is not a savings account or a de-
posit and it is not insured by the
United States or any agency or fund of
the United States’; and

(ii) Shall clearly state that the cer-
tificate is subject to the requirements
of §563.74(1)(2).

(2) Legal requirements. Mutual capital
certificates issued pursuant to this sec-
tion shall:

(i) Be subordinate to all claims
against the association having the
same priority as savings accounts, sav-
ings certificates, debt obligations or
any higher priority;

(ii) Not be eligible for use as collat-
eral for any loan made by the issuing
association;

(iii) Constitute a claim in liquidation
not exceeding the face value plus ac-
crued dividends of the certificates, on
the general reserves, surplus and undi-
vided profits of the association remain-
ing after the payment in full of all sav-
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ings accounts, savings certificates and
debt obligations;

(iv) Be entitled to the payment of
dividends, which may be fixed, vari-
able, participating, or cumulative, or
any combination thereof, only if, when
and as declared by the association’s
board of directors out of funds legally
available for that purpose, provided
that no dividend may be declared or
paid without the approval of the Office
if such payment would cause the asso-
ciation to fail to meet its regulatory
capital requirement under §567.2 of this
chapter, and provided further that no
dividend may be paid if such payment
would constitute a violation of 12
U.S.C. 1828(b);

(v) Not be redeemable, except: (A)
Where the dollar weighted average
term of each issue of mutual capital
certificates to be redeemed is seven
years or more and redemption is to be
made pursuant to a redemption sched-
ule; (B) in the event of a merger, con-
solidation or reorganization approved
by the Office; or (C) where the funds for
redemption are raised by the issuance
of mutual capital certificates approved
pursuant to this section, or in conjunc-
tion with the issuance of capital stock
pursuant to part 563b of this chapter:
Provided, that mandatory redemption
shall not be required; that mutual cap-
ital certificates shall not be redeem-
able on the demand or at the option of
the holder; and that mutual capital
certificates shall not receive, benefit
from, be credited with or otherwise be
entitled to or due payments in or for
redemption if such payments would
cause the association to fail to meet its
regulatory capital requirement under
§567.2 of this chapter; And Provided fur-
ther, for the purposes of this paragraph
(1)(2)(v), the ‘‘dollar weighted average
term” of an issue of mutual capital
certificates shall be the sum of the
products calculated for each year that
the mutual capital certificates in the
issue have been redeemed or are sched-
uled to be redeemed. Each product
shall be calculated by multiplying the
number of years of each mutual capital
certificate of a given term by a frac-
tion, the numerator of which shall be
the total dollar amount of each mutual
capital certificate in the issue with the
same term and the denominator of

217



§563.76

which shall be the total dollar amount
of mutual capital certificates in the
entire issue;

(vi) Not have preemptive rights;

(vii) Not have voting rights, except
that an association may provide for
voting rights if:

(A) The savings association fails to
pay dividends for a minimum of three
consecutive dividend periods, and then
the holders of the class or classes of
mutual capital certificates granted
such voting rights, and voting as a sin-
gle class, with one vote for each out-
standing certificate, may elect by a
majority vote a maximum of one-third
of the association’s board of directors,
the directors so elected to serve until
the next annual meeting of the associa-
tion succeeding the payment of all cur-
rent and past dividends;

(B) Any merger, consolidation, or re-
organization (except in a supervisory
case) is sought to be authorized, where
the issuing association is not the sur-
vivor, provided that the regulatory
capital of the resulting association
available for payment of any class of
mutual capital certificate on liquida-
tion is less than the regulatory capital
available for such class prior to the
merger, consolidation, or reorganiza-
tion;

(C) Action is sought to be authorized
which would create any class of mutual
capital certificates having a preference
or priority over an outstanding class or
classes of mutual capital certificates;

(D) Any action is sought to be au-
thorized which would adversely change
the specific terms of any class of mu-
tual capital certificates;

(E) Action is sought to be authorized
which would increase the number of a
class of mutual capital certificates, or
the number of a class of mutual capital
certificates ranking prior to or on par-
ity with another class of mutual cap-
ital certificates; or

(F) Action is sought which would au-
thorize the issuance of an additional
class or classes of mutual capital cer-
tificates without the association hav-
ing met specific financial standards;

(viii) Not constitute an obligation of
the association and shall confer no
rights which would give rise to any
claim of or action for default;
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(ix) Not be convertible into any ac-
count, security, or interest, except
that mutual capital certificates may
be surrendered in exchange for pre-
ferred stock issued in connection with
the conversion of the issuing savings
association to the stock form pursuant
to part 563b of this chapter, provided
that the preferred stock shall have sub-
stantially the same voting rights, des-
ignations, preferences and relative,
participating optional, or other special
rights, and qualifications, limitations,
and restrictions, as the mutual capital
certificates exchanged for the preferred
stock.

(x) Provide for charging of losses
after the exhaustion of all other items
in the regulatory capital account.

[64 FR 49552, Nov. 30, 1989, as amended at 55
FR 13515, Apr. 11, 1990; 57 FR 14345, Apr. 20,
1992; 59 FR 66159, Dec. 23, 1994]

§563.76 Offers and sales of securities
at an office of a savings association.

(a) A saving association may not
offer or sell debt or equity securities
issued by the association or an affiliate
of the association at an office of the as-
sociation; except that equity securities
issued by the association or an affiliate
in connection with the association’s
conversion from the mutual to stock
form of organization in a conversion
approved pursuant to part 563b of this
chapter may be offered and sold at the
association’s offices: Provided, That:

(1) The Regional Director does not
object on supervisory grounds that the
offer and sale of the securities at the
offices of the association;

(2) No commissions, bonuses, or com-
parable payments are paid to any em-
ployee of the savings association or its
affiliates or to any other person in con-
nection with the sale of securities at
an office of a savings association; ex-
cept that compensation and commis-
sions consistent with industry norms
may be paid to securities personnel of
registered broker-dealers;

(3) No offers or sales are made by
tellers or at the teller counter, or by
comparable persons at comparable lo-
cations;

(4) Sales activity is conducted in a
segregated or separately identifiable
area of the savings association’s offices
apart from the area accessible to the

218



Office of Thrift Supervision, Treasury

general public for the purposes of mak-
ing or withdrawing deposits;

(5) Offers and sales are made only by
regular, full-time employees of the sav-
ings association or by securities per-
sonnel who are subject to supervision
by a registered broker-dealer;

(6) An acknowledgment, in the form
set forth in paragraph (c) of this sec-
tion, is signed by any customer to
whom the security is sold in the sav-
ings association’s offices prior to the
sale of any such securities;

(7) A legend that the security is not
a deposit or account and is not feder-
ally insured or guaranteed appears con-
spicuously on the security and in all
offering documents and advertisements
for the securities; the legend must
state in bold or other prominent type
at least as large as other textual type
in the document that ‘‘This security is
not a deposit or account and is not fed-
erally insured or guaranteed’’; and

(8) The savings association will be in
compliance with its current capital re-
quirements upon completion of the
conversion stock offering.

(b) Securities sales practices, adver-
tisements, and other sales literature
used in connection with offers and
sales of securities by savings associa-
tions shall be subject to §563g.10 of this
chapter.

(c) Offers and sales of securities of a
savings association or its affiliates in
any office of the savings association
must use a one-page, unambiguous,
certification in substantially the fol-
lowing form:

FORM OF CERTIFICATION

I ACKNOWLEDGE THAT THIS SECURITY
IS NOT A DEPOSIT OR ACCOUNT AND IS
NOT FEDERALLY INSURED, AND IS NOT
GUARANTEED BY [insert name of savings
association] OR BY THE FEDERAL GOV-
ERNMENT.

If anyone asserts that this security is fed-
erally insured or guaranteed, or is as safe as
an insured deposit, I should call the Office of
Thrift Supervision Regional Director [insert
Regional Director’s name and telephone
number with area code].

I further certify that, before purchasing
the [description of security being offered] of
[name of issuer, name of savings association and
affiliation to issuer (if different)], I received an
offering circular.

The offering circular that I received con-
tains disclosure concerning the nature of the
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security being offered and describes the risks
involved in the investment, including:

[List briefly the principal risks involved
and cross reference certain specified pages of
the offering circular where a more complete
description of the risks is made.]

Signature:
Date:

(d) For purposes of this section, an
“office”” of an association means any
premises used by the association that
are identified to the public through ad-
vertising or signage using the associa-
tion’s name, trade name, or logo.

[67 FR 46088, Oct. 7, 1992]

§563.80 Borrowing limitations.

(a) General. Except as the Office oth-
erwise may permit by advice in writ-
ing, a savings association may borrow
only in accordance with the provisions
of this section.

(b) Amount of borrowing. A savings as-
sociation may borrow up to the
amount authorized by the laws under
which the savings association operates.

(c) Security. An association may give
security for borrowings subject to any
requirements imposed by the Office or
the FDIC regarding notice of default on
borrowings and any FDIC right of first
refusal to purchase collateral.

(d) Required statement for all securities
evidencing outside borrowings. Each se-
curity shall bear on its face, in a
prominent place, the following legend:

This security is not a savings account or a
deposit and it is not insured by the United
States or any agency or fund of the United
States.

(e) Filing requirements for outside bor-
rowings with maturities in excess of one
year. (1) Unless the savings association
meets its capital requirement under
part 567 of this chapter, it shall, at
least ten Dbusiness days prior to
issuance, file with the Regional Direc-
tor or his or her designee a notice of in-
tent to issue securities evidencing such
borrowings. Such notice shall contain a
summary of the items of the security,
including:

(i) Principal amount of the securi-
ties;

(ii) Anticipated interest rate range
and price range at which the securities
are to be sold;

(iii) Minimum denomination;
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(iv) Stated and average effective ma-
turity;

(v) Mandatory and optional prepay-
ment provisions;

(vi) Description, amount, and main-
tenance of collateral if any;

(vii) Trustee provisions if any;

(viii) Events of default and remedies
of default;

(ix) Any provisions which restrict,
conditionally or otherwise, the oper-
ations of the association.

(2) The OTS shall have 10 business
days after receipt of such filing to ob-
ject to the issuance of such securities.
The OTS shall object if the terms or
covenants of the proposed issue place
unreasonable burdens on, or control
over, the operations of the association.
If no objection is taken, the savings as-
sociation shall have 120 calendar days
within which to issue such securities.

(f) Note accounts. For purposes of this
section, note accounts are not bor-
rowings.

[54 FR 49552, Nov. 30, 1989, as amended at 55
FR 7300, Mar. 1, 1990; 55 FR 13515, Apr. 11,
1990; 57 FR 14345, Apr. 20, 1992; 57 FR 33438,
July 29, 1992]

§563.81 Issuance of subordinated debt
securities and mandatorily redeem-
able preferred stock.

(a) General—(1) Savings associations re-
ceiving standard treatment. No savings
association subject to standard treat-
ment of its applications under §516.5 of
this chapter may issue subordinated
debt securities or mandatorily redeem-
able preferred stock includable in regu-
latory capital pursuant to this section
or amend the terms of such securities
unless it has obtained the written ap-
proval of OTS. Approval of the issuance
under this section, in order to meet the
requirements of §567.5 of this chapter,
may be obtained either before or after
the securities are issued. No approval
shall be granted unless issuance of the
securities and the form and manner of
filing of the application are in accord-
ance with the provisions of this sec-
tion.

(2) Savings associations receiving expe-
dited treatment. No savings association
eligible for expedited treatment under
§516.5 of this chapter may issue subor-
dinated debt securities or mandatorily
redeemable preferred stock pursuant to
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this section for inclusion in regulatory
capital or amend the terms of such se-
curities unless it provides notice to
OTS, and such notice contains a state-
ment of the association’s intent to in-
clude such securities in regulatory cap-
ital. Notice should be made 30 days in
advance of an issuance of subordinated
debt securities or mandatorily redeem-
able preferred stock under this section,
if the association intends to qualify
such securities or stock as supple-
mentary capital under §567.5(b)(2) of
this chapter. Notice may be made ei-
ther before or after such securities are
issued, but will only be includable in
regulatory capital (to the extent per-
mitted by §567.5(b) of this chapter) if
the issuance of the securities and the
filing of the notice are in accordance
with the provisions of this section and
the savings association certifies, in
writing, to the Office that all regu-
latory requirements have been met.
The Office reserves the right to deter-
mine after the 30-day notice period has
expired that the issuance does not com-
ply with the requirements of this sec-
tion or those of Part 567 for inclusion
in capital.

(b) Eligibility requirements. In deter-
mining whether an issuance of subordi-
nated debt securities or mandatorily
redeemable preferred stock is includ-
able in the regulatory capital of a sav-
ings association pursuant to this sec-
tion, the OTS will consider the fol-
lowing factors:

(1) Whether the issuance of such se-
curities by the savings association is
authorized by applicable law and regu-
lation and is not inconsistent with any
provision of the savings association’s
charter or bylaws. Proof of such provi-
sion shall be submitted with the notice
or application;

(2)(i) Whether, in the opinion of the
OTS the overall policies, condition and
operation of the savings association do
not afford a basis for supervisory objec-
tion to the application or notice. The
OTS shall establish guidelines that
shall identify supervisory bases that
may be used to object to the inclusion
of specific subordinated debt and pre-
ferred stock issuances as regulatory
capital. Such guidelines shall con-
stitute illustrative but not exclusive
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bases for supervisory objection to sub-
ordinated debt and mandatorily re-
deemable preferred stock applications
and notices. Such bases for supervisory
objection may include, but are not lim-
ited to instances where:

(A) Regulatory capital, without re-
gard to the amount of any subordi-
nated debt and mandatorily redeem-
able preferred stock to be included in
regulatory capital, does not meet the
requirements of §567.2 of this chapter;

(B) Actual and expected losses have
not been offset by specific and general
valuation allowances to the extent re-
quired pursuant to §563.160 and §563.172
of this part; and

(C) Actual and anticipated income
from operations, after distribution of
earnings to the holders of savings ac-
counts, payment of dividends on out-
standing equity securities and payment
of interest on borrowings but before in-
come taxes, is not demonstrably suffi-
cient for payment of dividends and re-
demption price, discount and related
expenses of the proposed issuance.

(ii) The OTS may modify the guide-
lines in paragraph (b)(2)(i) of this sec-
tion from time to time, as appropriate,
and any such changes shall be effective
for those applications and notices filed
after the date of the changes to the
guidelines and for those applications
and notices submitted to the OTS but
not yet deemed ‘‘complete.”

(3) Whether the issuance of such se-
curities by the savings association in
the transaction and any related trans-
actions will result in a transfer of risk
from the Savings Association Insur-
ance Fund or the Bank Insurance
Fund, as the case may be, to parties
other than savings associations. In this
connection, the issuance of subordi-
nated debt securities shall not be
deemed to result in a sufficient trans-
fer of risk if such securities or any in-
denture or related agreement pursuant
to which they are issued provides for
events of default or includes other pro-
visions that could result in a manda-
tory prepayment of principle by dec-
laration or otherwise, other than
events of default arising out of the ob-
ligor’s failure to make timely payment
of interest and principal, its failure to
comply with reasonable financial, oper-
ating and maintenance covenants of a
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type that are customarily included in
indentures relating to publicly offered
issues of debt securities, and events of
default relating to certain events of
bankruptcy or insolvency, receivership
and similar events.

(c) Form of application or notice; sup-
porting information. Applications sub-
ject to standard treatment or notices
eligible for expedited treatment under
§516.5 of this chapter must be in the
form prescribed by OTS. The form of
application and instructions for a sav-
ings association subject to standard
treatment, and instructions for a no-
tice by a savings association subject to
expedited treatment, may be obtained
from the OTS. Information and exhib-
its shall be furnished in support of an
application or notice in accordance
with the applicable instructions, set-
ting forth all of the terms and provi-
sions relating to the proposed issuance
and showing that all of the require-
ments of this section have been or will
be met.

(d) Requirements as to securities. Sub-
ordinated debt securities and
mandatorily redeemable preferred
stock issued pursuant to this section
shall meet all of the following require-
ments unless one or more of such re-
quirements, not including paragraphs
(A)(D)E)(A) and (d)(1)(ii) of this section
which are not eligible for waiver, are
waived by the OTS:

(1) Form of certificate. Each certificate
evidencing subordinated debt or
mandatorily redeemable preferred
stock issued by a savings association
pursuant to this section shall:

(i) Bear on its face, in bold-face type,
the following legends:

(A) “This security is not a savings
account or deposit and it is not insured
by the United States or any agency or
fund of the United States’’; and

(B) ‘“‘Absent prior written approval
by the Office, this security is not eligi-
ble for purchase by any savings asso-
ciation or a corporate affiliate thereof,
except that this security may be pur-
chased by a corporate affiliate of the
issuer or by any diversified savings and
loan holding company and any non-sav-
ings association subsidiary thereof.”

(ii) Clearly state that the security—

(A) Is subordinated on liquidation, as
to principal, interest, and premium, if
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any, to all claims (including post-de-
fault interest) against the savings asso-
ciation having the same priority as
savings account holders or any higher
priority;

(B) Is unsecured by the assets of the
issuing association, or any of its affili-
ates; and

(C) Is not eligible as collateral for
any loan by the issuing association.

(iii) In connection only with a certifi-
cate evidencing subordinated debt,
state or refer to a document stating
the terms under which the issuing sav-
ings association may prepay the obli-
gation, which shall include at least the
right to prepay without premium or
other ©penalty during the fifteen
months immediately prior to the matu-
rity date;

(iv) State or refer to a document
stating that, in connection with a cer-
tificate evidencing subordinated debt,
no voluntary prepayment of principal
shall be made and that no payment of
principal shall be accelerated and, in
connection with a certificate evidenc-
ing mandatorily redeemable preferred
stock, no voluntary redemption, other
than scheduled redemptions, shall be
made without the approval of the OTS
if the savings association is failing to
meet its regulatory capital require-
ments under part 567 of this chapter or,
if after giving effect to such payment,
the association would fail to meet such
regulatory capital requirements;

(v) State the limitations upon pay-
ment of interest or dividends, as appro-
priate imposed by 12 U.S.C. 1828(b); and

(vi) In connection only with a certifi-
cate evidencing subordinated debt, set
forth, in the certificate and the pur-
chase agreement or indenture, pre-
cisely the following statement:

Notwithstanding anything to the contrary
in this certificate (or in any related docu-
ment); (A) if the FDIC shall be appointed re-
ceiver for the issuer of this certificate (the
‘“‘issuer’’) and in its capacity as such shall
cause the issuer to merge with or into an-
other financial institution, or in such capac-
ity shall sell or otherwise convey part or all
of the assets of the issuer to another finan-
cial institution or shall arrange for the as-
sumption of less than all of the liabilities of
the issuer by one or more other financial in-
stitutions, the FDIC shall have no obliga-
tion, either in its capacity as receiver or in
its corporate capacity, to contract for or to
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otherwise arrange for the assumption of the
obligation represented by this certificate in
whole or in part by any financial institution
or institutions which results from any such
merger or which has purchased or otherwise
acquired from the FDIC as receiver for the
issuer, any of the assets of the issuer, or
which, pursuant to any arrangement with
the FDIC, has assumed less than all of the 1i-
abilities of the issuer. To the extent that ob-
ligations represented by this certificate have
not been assumed in full by a financial insti-
tution with or into which the issuer may
have been merged, as described in this para-
graph (A), and/or by one or more financial in-
stitutions which have succeeded to all or a
portion of the assets of the issuer, or which
have assumed a portion but not all of the li-
abilities of the issuer as a result of one or
more transactions entered into by the FDIC
as receiver for the issuer, then the holder of
this certificate shall be entitled to payments
on this obligation in accordance with the
procedures and priorities set forth in any ap-
plicable receivership regulations or in orders
of the FDIC relating to such receivership.

(B) In the event that the obligation rep-
resented by this certificate is assumed in full
by another financial institution, which shall
succeed by merger or otherwise to substan-
tially all of the assets and the business of
the issuer, or which shall by arrangement
with the FDIC assume all or a portion of the
liabilities of the issuer, and payment or pro-
vision for payment shall have been made in
respect of all matured installments of inter-
ests upon the certificates together with all
matured installments of principal on such
certificates which shall have become due
otherwise than by acceleration, then any de-
fault caused by the appointment of a re-
ceiver for the issuer shall be deemed to have
been cured, and any declaration consequent
upon such default declaring the principal and
interest on the certificate to be immediately
due and payable shall be deemed to have
been rescinded.

(C) This security is not eligible to be pur-
chased or held by any savings association or
corporate affiliate thereof except that this
security may be purchased or held by a cor-
porate affiliate of the issuer or by a diversi-
fied savings and loan holding company and
its non-savings association subsidiaries. The
issuer of this security may not recognize on
its transfer books any transfer made to a
savings association or any corporate affiliate
thereof (except as provided in the preceding
sentence) and will not be obligated to make
any payments of principal or interest on this
security if the owner of this security is a
savings association or any corporate affiliate
thereof (except as provided in the preceding
sentence).
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(2) Limitation as to term. No subordi-
nated debt security or mandatorily re-
deemable preferred stock issued by a
savings association pursuant to this
section shall have an original period to
maturity or required redemption of
less than seven years. During the first
six years that such a security is out-
standing, the total of all required sink-
ing fund payments, other required pre-
payments, required purchase-fund pay-
ments, required reserve allocations and
required redemptions with respect to
the portion of such six years as have
elapsed shall at no time exceed the
original principal amount or original
redemption price, thereof multiplied by
a fraction, the numerator of which is
the number of years that have elapsed
since the issuance of the security and
the denominator of which is the num-
ber of years covered by the original pe-
riod to maturity or required redemp-
tion.

(3) Limitations on sale to certain asso-
ciations. (i) No savings association may
sell any subordinated debt securities
issued pursuant to this section to a
Federal Home Loan Bank or, except
with prior written approval of the Of-
fice in a supervisory case, to the FDIC;
and

(ii) Without the prior written ap-
proval of the Office, no savings associa-
tion may sell, either directly or indi-
rectly through an underwriter or oth-
erwise, any subordinated debt securi-
ties issued pursuant to this section to a
savings association or any corporate
affiliate thereof, except that a savings
association may sell such securities to
its corporate affiliates or to a diversi-
fied savings and loan holding company
and its non-savings association subsidi-
aries.

(4) Indenture. An issuer must use an
indenture, as described herein, for sub-
ordinated debt securities offered pursu-
ant to this section. Such an indenture
must provide for the appointment of a
trustee other than the obligor or an af-
filiate of the obligor (as defined in 12
CFR 583.2) and provide for the collec-
tive enforcement of the rights and rem-
edies of the security holders, if the ag-
gregate amount of debt securities
“publicly offered” (sales in a private
non-public offering as defined in 12
CFR 563g.4 are excluded) and sold by a
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single obligor in any consecutive
twelve month period exceeds $2,000,000
and/or $5,000,000 in any consecutive
thirty-six month period.

(e) [Reserved]

(f) Additional requirements. The Office
may impose on the savings association
such requirements or conditions with
regard to the securities or the offering
or issuance thereof as it may deem nec-
essary or desirable for the protection of
purchasers, the savings association,
the Office, or the Savings Association
Insurance Fund or the Bank Insurance
Fund, as the case may be.

(g) Limitation on offering period. Fol-
lowing the date of approval of an appli-
cation by a savings association subject
to standard treatment by the OTS, or
the earlier of the date of non-objection
by the OTS of a notice by a savings as-
sociation eligible for expedited treat-
ment or 30 days after submission of a
notice by such a savings association,
unless the OTS has rejected such no-
tice or issued a request for additional
information on such notice, the asso-
ciation shall have an offering period of
not more than one year in which to
complete the sale of the subordinated
debt securities or mandatorily redeem-
able preferred stock issued pursuant to
this section. The Office may in its dis-
cretion extend such offering period if a
written request showing good cause for
such extension is filed with it not later
than 30 days before the expiration of
such offering period or any previous ex-
tension thereof.

(h) Reports. Within 30 days after com-
pletion of the sale of the subordinated
debt securities or mandatorily redeem-
able preferred stock issued pursuant to
this section, the savings association
shall transmit a written report to the
OTS stating the number of purchases,
the total dollar amount of securities
sold, and the amount of net proceeds
received by the savings association.
The association’s report shall clearly
state the amount of subordinated debt
or mandatorily redeemable preferred
stock, net of all expenses, that the as-
sociation intends to be counted as reg-
ulatory capital.

(1)—() [Reserved]

(k) Conditions of approval and accept-
ance  for  subordinated debt and
mandatorily redeemable preferred stock
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applications and mnotices. Issuance of
subordinated debt and mandatorily re-
deemable preferred stock applications
and notices shall be subject to the fol-
lowing conditions:

(1) Where securities are to be sold
pursuant to an offering circular re-
quired to be filed with the OTS pursu-
ant to 12 CFR 563g.2, and where such of-
fering circular has not yet been de-
clared effective prior to the date of ap-
proval of or nonobjection to the subor-
dinated debt or preferred stock applica-
tion or notice, the offering circular in
the form declared effective shall not
disclose any material adverse informa-
tion concerning the savings associa-
tion’s business, operations, prospects,
or financial condition not disclosed in
the latest form of offering circular
filed as an exhibit to the application or
notice;

(2) The savings association shall sub-
mit to the OTS no later than 30 days
from the completion of the sale of the
securities, certification of compliance
with all applicable laws and regula-
tions in connection with the offering,
issuance, and sale of the securities;

(3) The savings association shall sub-
mit to the OTS no later than 30 days
from the completion of the sale of the
securities, the report(s) required by
paragraph (h) of this section and the
following additional items:

(i) Three copies of an executed form
of the securities issued pursuant to the
subject application or notice and a
copy of any related agreement or in-
denture governing the issuance of secu-
rities; and

(ii) A certificate from the principal
executive officer of the savings associa-
tion that states that to the best of his
or her knowledge, none of the securi-
ties issued pursuant to the subject ap-
plication or notice were sold to any as-
sociation whose accounts are insured
by the Savings Association Insurance
Fund, or a corporate affiliate thereof,
except as permitted by 12 CFR 563.81;

(4) That as of the date of approval or
nonobjection, there have been no mate-
rial changes with respect to the infor-
mation disclosed in the application or
notice as submitted to the OTS;

(5) The savings association receives
prior written approval or nonobjection
from the OTS for any post-approval
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amendment to the securities or any re-
lated indenture if:

(i) The proposed amendment modifies
or is inconsistent with any provision of
the securities, or the indenture that is
required to be included therein by the
OTS’s regulations as may then be in ef-
fect or would result in a transfer of
risk to the savings association or the
Savings Association Insurance Fund or
the Bank Insurance Fund, as appro-
priate; and

(ii) All or a portion of the proceeds
from the issuance and sale of the secu-
rities would continue to be included in
the regulatory capital of the savings
association following adoption of the
amendment;

(6) The savings association shall sub-
mit to the OTS promptly after execu-
tion, one copy of each amendment to
the securities or the related indenture,
made after approval or nonobjection,
and if prior approval of or nonobjection
to such amendment was not obtained,
shall also state the reason(s) such prior
approval or nonobjection was not re-
quired; and

(7) Before any offers or sales of the
securities are made on the premises of
the association or its affiliates, the
savings association shall submit to the
OTS a set of policies and procedures for
such sale of the securities satisfactory
to the OTS.

[64 FR 49552, Nov. 30, 1989, as amended at 55
FR 13515, Apr. 11, 1990; 57 FR 14345, Apr. 20,

1992; 62 FR 66262, Dec. 18, 1997; 66 FR 13008,
Mar. 2, 2001]

Subpart D [Reserved]
Subpart E—Capital Distributions

SOURCE: 64 FR 2809, Jan. 19, 1999, unless
otherwise noted.

§563.140 What
cover?
This subpart applies to all capital
distributions by a savings association
(45y0u7?).

§563.141 What is a capital distribu-
tion?
A capital distribution is:
(a) A distribution of cash or other
property to your owners made on ac-
count of their ownership, but excludes:

does this subpart
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(1) Any dividend consisting only of
your shares or rights to purchase your
shares; or

(2) If you are a mutual savings asso-
ciation, any payment that you are re-
quired to make under the terms of a
deposit instrument and any other
amount paid on deposits that the OTS
determines is not a distribution for the
purposes of this section;

(b) Your payment to repurchase, re-
deem, retire or otherwise acquire any
of your shares or other ownership in-
terests, any payment to repurchase, re-
deem, retire, or otherwise acquire debt
instruments included in your total cap-
ital under §567.5 of this chapter, and
any extension of credit to finance an
affiliate’s acquisition of your shares or
interests;

(¢) Any direct or indirect payment of
cash or other property to owners or af-
filiates made in connection with a cor-
porate restructuring. This includes
your payment of cash or property to
shareholders of another association or
to shareholders of its holding company
to acquire ownership in that associa-
tion, other than by a distribution of
shares;

(d) Any other distribution charged
against your capital accounts if you
would not be well capitalized, as set
forth in §565.4(b)(1) of this chapter, fol-
lowing the distribution; and

(e) Any transaction that the OTS or
the Corporation determines, by order
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or regulation, to be in substance a dis-
tribution of capital.

§563.142 What other definitions apply
to this subpart?

The following definitions apply to
this subpart:

Affiliate means an affiliate, as defined
under §563.41(b) of this part.

Capital means total capital, as de-
fined under §567.5(c) of this chapter.

Net income means your net income
computed in accordance with generally
accepted accounting principles.

Retained met income means your net
income for a specified period less total
capital distributions declared in that
period.

Shares means common and preferred
stock, and any options, warrants, or
other rights for the acquisition of such
stock. The term ‘‘share’ also includes
convertible securities upon their con-
version into common or preferred
stock. The term does not include con-
vertible debt securities prior to their
conversion into common or preferred
stock or other securities that are not
equity securities at the time of a cap-
ital distribution.

§563.143 Must I file with OTS?

Whether and what you must file with
the OTS depends on whether you and
your proposed capital distribution fall
within certain criteria.

(a) Application required.

If:

Then you:

(1) You are not eligible for expedited treat-
ment under §516.5 of this chapter.

Must file an application with the OTS.

(2) The total amount of all of your capital
distributions (including the proposed capital
distribution) for the applicable calendar year
exceeds your net income for that year to
date plus your retained net income for the
preceding two years.

Must file an application with the OTS.

(3) You would not be at least adequately cap-
italized, as set forth in §565.4(b)(2) of this
chapter, following the distribution.

Must file an application with the OTS.

(4) Your proposed capital distribution would
violate a prohibition contained in any appli-
cable statute, regulation, or agreement be-
tween you and the OTS (or the Corporation),
or violate a condition imposed on you in an
OTS-approved application or notice.

Must file an application with the OTS.

(b) Notice required.
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If you are not required to file an application
under paragraph (a) of this section, but:

Then you:

(1) You would not be well capitalized, as set
forth under §565.4(b)(1), following the dis-
tribution.

Must file a notice with the OTS.

(2) Your proposed capital distribution would
reduce the amount of or retire any part of
your common or preferred stock or retire
any part of debt instruments such as notes or
debentures included in capital under part 567
of this chapter (other than regular payments
required under a debt instrument approved
under §563.81).

Must file a notice with the OTS.

(3) You are a subsidiary of a savings and loan
holding company.

Must file a notice with the OTS.

(c) No prior notice required.

If neither you nor your proposed cap-
ital distribution meet any of the
criteria listed in paragraphs (a) and
(b) of this section.

Then you do not need to file a notice or an applica-
tion with the OTS before making a capital
distribution.

[64 FR 2809, Jan. 19, 1999, as amended at 66
FR 13008, Mar. 2, 2001]

§563.144 How do I file with the OTS?

(a) Contents. Your notice or applica-
tion must:

(1) Be in narrative form.

(2) Include all relevant information
concerning the proposed capital dis-
tribution, including the amount, tim-
ing, and type of distribution.

(3) Demonstrate compliance with
§563.146.

(b) Schedules. Your notice or applica-
tion may include a schedule proposing
capital distributions over a specified
period, not to exceed 12 months.

(c) Timing. You must file your notice
or application at least 30 days before
the proposed declaration of dividend or
approval of the proposed capital dis-
tribution by your board of directors.

§563.145 May I combine my notice or
application with other notices or
applications?

You may combine the notice or appli-
cation required under §563.143 with any
other notice or application, if the cap-
ital distribution is a part of, or is pro-
posed in connection with, another
transaction requiring a notice or appli-
cation under this chapter. If you sub-
mit a combined filing, you must:

(a) State that the related notice or
application is intended to serve as a
notice or application under this sub-
part; and

(b) Submit the notice or application
in a timely manner.

§563.146 Will the OTS permit my cap-
ital distribution?

The OTS will review your notice or
application under the review proce-
dures in 12 CFR part 516, subpart E.
The OTS may disapprove your notice
or deny your application filed under
§563.143, in whole or in part, if the OTS
makes any of the following determina-
tions.

(a) You will be undercapitalized, sig-
nificantly undercapitalized, or criti-
cally undercapitalized as set forth in
§565.4(b) of this chapter, following the
capital distribution. If so, the OTS will
determine if your capital distribution
is permitted under 12 U.S.C.
1831o(d)(1)(B).

(b) Your proposed capital distribu-
tion raises safety or soundness con-
cerns.

(c) Your proposed capital distribution
violates a prohibition contained in any
statute, regulation, agreement between
you and the OTS (or the Corporation),
or a condition imposed on you in an
OTS-approved application or notice. If
so, the OTS will determine whether it
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may permit your capital distribution
notwithstanding the prohibition or
condition.

[64 FR 2809, Jan. 19, 1999, as amended at 67
FR 78152, Dec. 23, 2002]

Subpart F—Financial
Management Policies

§563.161 Management and financial
policies.

(a)(1) For the protection of depositors
and other savings associations, each
savings association and each service
corporation must be well managed and
operate safely and soundly. Each also
must pursue financial policies that are
safe and consistent with economical
home financing and the purposes of
savings associations. In implementing
this section, OTS will consider that
service corporations may be authorized
to engage in activities that involve a
higher degree of risk than activities
permitted to savings associations.

(2) As part of meeting its require-
ments under paragraph (a)(1) of this
section, each savings association and
service corporation must maintain suf-
ficient liquidity to ensure its safe and
sound operation.

(b) Compensation to officers, direc-
tors, and employees of each savings as-
sociation and its service corporations
shall not be in excess of that which is
reasonable and commensurate with
their duties and responsibilities.
Former officers, directors, and employ-
ees of savings association or its service
corporation who regularly perform
services therefor under consulting con-
tracts are employees thereof for pur-
poses of this paragraph (b).

[64 FR 49552, Nov. 30, 1989, as amended at 66
FR 15017, Mar. 15, 2001]

§563.170 Examinations and audits; ap-
praisals; establishment and mainte-
nance of records.

(a) Examinations and audits. Each sav-
ings association and affiliate thereof
shall be examined periodically, and
may be examined at any time, by the
Office, with appraisals when deemed
advisable, in accordance with general
policies from time to time established
by the Office. The costs, as computed
by the Office, of any examinations
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made by it, including office analysis,
overhead, per diem, travel expense,
other supervision by the Office, and
other indirect costs, shall be paid by
the savings associations examined, ex-
cept that in the case of service corpora-
tions of Federal savings associations
the cost of examinations, as deter-
mined by the Office, shall be paid by
the service corporations. Payments
shall be made in accordance with a
schedule of annual assessments based
upon each savings association’s total
assets and of rates for examiner time
in amounts determined by the Office.

(b) Appraisals. (1) Unless otherwise
ordered by the Office, appraisal of real
estate by the Office in connection with
any examination or audit of a savings
association, affiliate, or service cor-
poration shall be made by an appraiser,
or by appraisers, selected by the Of-
fice’s Regional Director of the Region
in which such savings association is lo-
cated. The cost of such appraisal shall
promptly be paid by such savings asso-
ciation, affiliate, or service corpora-
tion direct to such appraiser or ap-
praisers upon receipt by the savings as-
sociation, affiliate, or service corpora-
tion of a statement of such cost as ap-
proved by such Regional Director. A
copy of the report of each appraisal
made by the Office pursuant to any of
the foregoing provisions of this section
shall be furnished to the savings asso-
ciation, affiliate, or service corpora-
tion, as appropriate within a reason-
able time, not to exceed 90 days, fol-
lowing the completion of such apprais-
als and the filing of a report thereof by
the appraiser, or appraisers, with such
Regional Director.

(2) The Office may obtain at any
time, at its expense, such appraisals of
any of the assets, including the secu-
rity therefor, of a savings association,
affiliate, or service corporation as the
Office deems appropriate.

(c) Establishment and maintenance of
records. To enable the Office to exam-
ine savings associations and affiliates
and audit savings associations, affili-
ates, and service corporations pursuant
to the provisions of paragraph (a) of
this section, each savings association,
affiliate, and service corporation shall
establish and maintain such account-
ing and other records as will provide an
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accurate and complete record of all
business it transacts. This includes,
without limitation, establishing and
maintaining such other records as are
required by statute or any other regu-
lation to which the savings associa-
tion, affiliate, or service corporation is
subject. The documents, files, and
other material or property comprising
said records shall at all times be avail-
able for such examination and audit
wherever any of said records, docu-
ments, files, material, or property may
be.

(d) Change in location of records. A
savings association shall not transfer
the location of any of its general ac-
counting or control records, or the
maintenance thereof, from its home of-
fice to a branch or service office, or
from a branch or service office to its
home office or to another branch or
service office unless prior to the date
of transfer its board of directors has:

(1) By resolution authorized the
transfer or maintenance and;

(2) Sent a certified copy of the resolu-
tion to the Regional Director of the
OTS Region in which the principal of-
fice of the savings association is lo-
cated.

(e) Use of data processing services for
maintenance of records. A savings asso-
ciation which determines to maintain
any of its records by means of data
processing services shall so notify the
Regional Director of the Region in
which the principal office of such sav-
ings association is located, in writing,
at least 90 days prior to the date on
which such maintenance of records will
begin. Such notification shall include
identification of the records to be
maintained by data processing services
and a statement as to the location at
which such records will be maintained.
Any contract, agreement, or arrange-
ment made by a savings association
pursuant to which data processing
services are to be performed for such
savings association shall be in writing
and shall expressly provide that the
records to be maintained by such serv-

12 CFR Ch. V (1-1-03 Edition)

ices shall at all times be available for
examination and audit.

[64 FR 49552, Nov. 30, 1989, as amended at 55
FR 34547, Aug. 23, 1990; 57 FR 14335, Apr. 20,
1992; 57 FR 40092, Sept. 2, 1992; 58 FR 28348,
May 13, 1993; 59 FR 29502, June 7, 1994; 59 FR
53571, Oct. 25, 1994; 59 FR 60304, Nov. 23, 1994;
60 FR 66718, Dec. 26, 1995; 61 FR 50984, Sept.
30, 19961

§563.171 Frequency of
soundness examination.

safety and

(a) General. The OTS examines sav-
ings associations pursuant to authority
conferred by 12 U.S.C. 1463 and the re-
quirements of 12 U.S.C. 1820(d). The
OTS is required to conduct a full-scope,
on-site examination of every savings
association at least once during each
12-month period.

(b) 18-month rule for certain small insti-
tutions. The OTS may conduct a full-
scope, on-site examination of a savings
association at least once during each
18-month period, rather than each 12-
month period as provided in paragraph
(a) of this section, if the following con-
ditions are satisfied:

(1) The savings association has total
assets of $250 million or less;

(2) The savings association is well
capitalized as defined in §565.4 of this
chapter;

(3) At its most recent examination,
the OTS found the savings association
to be well managed;

(4) At its most recent examination,
OTS determined that the savings asso-
ciation was in outstanding or good con-
dition, that is, it received a composite
rating of 1 or 2, as composite rating de-
fined in §516.5(c) of this chapter;

(5) The savings association currently
is not subject to a formal enforcement
proceeding or order; and

(6) No person acquired control of the
savings association during the pre-
ceding 12-month period in which a full-
scope, on-site examination would have
been required but for this section.

(c) Authority to conduct more frequent
examinations. This section does not
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limit the authority of the OTS to ex-
amine any savings association as fre-
quently as the agency deems necessary.

[63 FR 16381, Apr. 2, 1998, as amended at 64
FR 69185, Dec. 10, 1999; 66 FR 13008, Mar. 2,
2001]

§563.172 Financial derivatives.

(a) What is a financial derivative? A fi-
nancial derivative is a financial con-
tract whose value depends on the value
of one or more underlying assets, indi-
ces, or reference rates. The most com-
mon types of financial derivatives are
futures, forward commitments, op-
tions, and swaps. A mortgage deriva-
tive security, such as a collateralized
mortgage obligation or a real estate
mortgage investment conduit, is not a
financial derivative under this section.

(b) May I engage in transactions involv-
ing financial derivatives? (1) If you are a
Federal savings association, you may
engage in a transaction involving a fi-
nancial derivative if you are authorized
to invest in the assets underlying the
financial derivative, the transaction is
safe and sound, and you otherwise meet
the requirements in this section.

(2) If you are a state-chartered sav-
ings association, you may engage in a
transaction involving a financial deriv-
ative if your charter or applicable
State law authorizes you to engage in
such transactions, the transaction is
safe and sound, and you otherwise meet
the requirements in this section.

(3) In general, if you engage in a
transaction involving a financial deriv-
ative, you should do so to reduce your
risk exposure.

(c) What are my board of directors’ re-
sponsibilities with respect to financial de-
rivatives? (1) Your board of directors is
responsible for effective oversight of fi-
nancial derivatives activities.

(2) Before you may engage in any
transaction involving a financial deriv-
ative, your board of directors must es-
tablish written policies and procedures
governing authorized financial deriva-
tives. Your board of directors should
review Thrift Bulletin 13a, ‘‘Manage-
ment of Interest Rate Risk, Investment
Securities, and Derivatives Activities,”
and other applicable agency guidance
on establishing a sound risk manage-
ment program.
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(3) Your board of directors must peri-
odically review:

(i) Compliance with the policies and
procedures established under paragraph
(c)(2) of this section; and

(ii) The adequacy of these policies
and procedures to ensure that they
continue to be appropriate to the na-
ture and scope of your operations and
existing market conditions.

(4) Your board of directors must en-
sure that management establishes an
adequate system of internal controls
for transactions involving financial de-
rivatives.

(d) What are management’s responsibil-
ities with respect to financial derivatives?
(1) Management is responsible for daily
oversight and management of financial
derivatives activities. Management
must implement the policies and proce-
dures established by the board of direc-
tors and must establish a system of in-
ternal controls. This system of internal
controls should, at a minimum, provide
for periodic reporting to the board of
directors and management, segregation
of duties, and internal review proce-
dures.

(2) Management must ensure that fi-
nancial derivatives activities are con-
ducted in a safe and sound manner and
should review Thrift Bulletin 13a,
“Management of Interest Rate Risk,
Investment Securities, and Derivatives
Activities” (available at the address
listed at §516.1 of this chapter), and
other applicable agency guidance on
implementing a sound risk manage-
ment program.

(e) What records must I keep on finan-
cial derivative transactions? You must
maintain records adequate to dem-
onstrate compliance with this section
and with your board of directors’ poli-
cies and procedures on financial deriva-
tives.

[63 FR 66349, Dec. 1, 1998]

§563.176 Interest-rate-risk-manage-
ment procedures.

Savings associations shall take the
following actions:

(a) The board of directors or a com-
mittee thereof shall review the savings
association’s interest-rate-risk expo-
sure and devise a policy for the savings
association’s management of that risk.
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(b) The board of directors shall for-
merly adopt a policy for the manage-
ment of interest-rate risk. The man-
agement of the savings association
shall establish guidelines and proce-
dures to ensure that the board’s policy
is successfully implemented.

(c) The management of the savings
association shall periodically report to
the board of directors regarding imple-
mentation of the savings association’s
policy for interest-rate-risk manage-
ment and shall make that information
available upon request to the Office.

(d) The savings association’s board of
directors shall review the results of op-
erations at least quarterly and shall
make such adjustments as it considers
necessary and appropriate to the policy
for interest-rate-risk management, in-
cluding adjustments to the authorized
acceptable level of interest-rate risk.

[64 FR 49552, Nov. 30, 1989, as amended at 58
FR 45813, Aug. 31, 1993; 59 FR 53571, Oct. 25,
1994]

§563.177 Procedures for monitoring
Bank Secrecy Act compliance.

(a) Purpose. The purpose of this regu-
lation is to require savings associa-
tions (as defined by §561.43 of this chap-
ter) to establish and maintain proce-
dures reasonably designed to assure
and monitor compliance with the re-
quirements of subchapter II of chapter
53 of title 31, United States Code, and
the implementing regulations promul-
gated thereunder by the U.S. Depart-
ment of Treasury, 31 CFR part 103.

(b) Compliance procedure. On or before
April 27, 1987, each savings association
shall develop and provide for the con-
tinued administration of a program
reasonably designed to assure and mon-
itor compliance with the recordkeeping
and reporting requirements set forth in
subchapter II of chapter 53 of title 31,
United States Code, and the imple-
menting regulations promulgated
thereunder by the Department of
Treasury, 31 CFR part 103. The compli-
ance program shall be reduced to writ-
ing, approved by the savings associa-
tion’s board of directors, and reflected
in the minutes of the savings associa-
tion.

(c) Contents of compliance program.
The compliance program shall, at a
minimum:
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(1) Provide for a system of internal
controls to assure ongoing compliance;

(2) Provide for independent testing
for compliance to be conducted by a
savings association’s in-house per-
sonnel or by an outside party;

(3) Designate individual(s) respon-
sible for coordinating and monitoring
day-to-day compliance; and

(4) Provide training for appropriate
personnel.

(Approved by the Office of Management and
Budget under control number 3068-0530)

Subpart G—Reporting and
Bonding

§563.180 Suspicious Activity Reports
and other reports and statements.

(a) Periodic reports. Each savings asso-
ciation and service corporation thereof
shall make such periodic or other re-
ports of its affairs in such manner and
on such forms as the Office may pre-
scribe. The Office may provide that re-
ports filed by savings associations or
service corporations to meet the re-
quirements of other regulations also
satisfy requirements imposed under
this section.

(b) False or misleading statements or
omissions. No savings association or di-
rector, officer, agent, employee, affili-
ated person, or other person partici-
pating in the conduct of the affairs of
such association nor any person filing
or seeking approval of any application
shall knowingly:

(1) Make any written or oral state-
ment to the Office or to an agent, rep-
resentative or employee of the Office
that is false or misleading with respect
to any material fact or omits to state
a material fact concerning any matter
within the jurisdiction of the Office; or

(2) Make any such statement or omis-
sion to a person or organization audit-
ing a savings association or otherwise
preparing or reviewing its financial
statements concerning the accounts,
assets, management condition, owner-
ship, safety, or soundness, or other af-
fairs of the association.

(c) Notifications of loss and reports of
increase in deductible amount of bond. A
savings association maintaining bond
coverage as required by §563.190 of this
part shall promptly notify its bond
company and file a proof of loss under
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the procedures provided by its bond,
concerning any covered losses greater
than twice the deductible amount.
Whenever a deductible amount speci-
fied in a bond is increased above the
permissible deductible amount speci-
fied in the table in §563.190(b) of this
part, the affected savings association
or service corporation shall report
promptly the facts concerning such in-
crease in writing to the OTS.

(d) Suspicious Activity Reports—(1)
Purpose and scope. This paragraph (d)
ensures that savings associations and
service corporations file a Suspicious
Activity Report when they detect a
known or suspected violation of Fed-
eral law or a suspicious transaction re-
lated to a money laundering activity or
a violation of the Bank Secrecy Act.

(2) Definitions. For the purposes of
this paragraph (d):

(i) FinCEN means the Financial
Crimes Enforcement Network of the
Department of the Treasury.

(i1) Institution-affiliated party means
any institution-affiliated party as that
term is defined in sections 3(u) and
8(b)(9) of the Federal Deposit Insurance
Act (12 U.S.C. 1813(u) and 1818(b)(9)).

(iii) SAR means a Suspicious Activity
Report on the form prescribed by the
OTSs.

(3) SARs required. A savings associa-
tion or service corporation shall file a
SAR with the appropriate Federal law
enforcement agencies and the Depart-
ment of the Treasury in accordance
with the form’s instructions, by send-
ing a completed SAR to FinCEN in the
following circumstances:

(1) Insider abuse involving any amount.
Whenever the savings association or
service corporation detects any known
or suspected Federal criminal viola-
tion, or pattern of criminal violations,
committed or attempted against the
savings association or service corpora-
tion or involving a transaction or
transactions conducted through the
savings association or service corpora-
tion, where the savings association or
service corporation believes that it was
either an actual or potential victim of
a criminal violation, or series of crimi-
nal violations, or that it was used to
facilitate a criminal transaction, and
it has a substantial basis for identi-
fying one of its directors, officers, em-
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ployees, agents or other institution-af-
filiated parties as having committed or
aided in the commission of a criminal
act, regardless of the amount involved
in the violation.

(i1) Violations aggregating $5,000 or
more where a suspect can be identified.
Whenever the savings association or
service corporation detects any known
or suspected Federal criminal viola-
tion, or pattern of criminal violations,
committed or attempted against the
savings association or service corpora-
tion or involving a transaction or
transactions conducted through the
savings association or service corpora-
tion and involving or aggregating $5,000
or more in funds or other assets, where
the savings association or service cor-
poration believes that it was either an
actual or potential victim of a criminal
violation or series of criminal viola-
tions, or that it was used to facilitate
a criminal transaction, and it has a
substantial basis for identifying a pos-
sible suspect or group of suspects. If it
is determined prior to filing this report
that the identified suspect or group of
suspects has used an alias, then infor-
mation regarding the true identity of
the suspect or group of suspects, as
well as alias identifiers, such as driv-
ers’ license or social security numbers,
addresses and telephone numbers, must
be reported.

(iii) Violations aggregating $25,000 or
more regardless of potential suspects.
Whenever the savings association or
service corporation detects any known
or suspected Federal criminal viola-
tion, or pattern of criminal violations,
committed or attempted against the
savings association or service corpora-
tion or involving a transaction or
transactions conducted through the
savings association or service corpora-
tion and involving or aggregating
$25,000 or more in funds or other assets,
where the savings association or serv-
ice corporation believes that it was ei-
ther an actual or potential victim of a
criminal violation or series of criminal
violations, or that it was used to facili-
tate a criminal transaction, even
though there is no substantial basis for
identifying a possible suspect or group
of suspects.
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(iv) Transactions aggregating $5,000 or
more that involve potential money laun-
dering or violations of the Bank Secrecy
Act. Any transaction (which for pur-
poses of this paragraph (d)(3)(iv) means
a deposit, withdrawal, transfer between
accounts, exchange of currency, loan,
extension of credit, purchase or sale of
any stock, bond, certificate of deposit,
or other monetary instrument or in-
vestment security, or any other pay-
ment, transfer, or delivery by, through,
or to a financial institution, by what-
ever means effected) conducted or at-
tempted by, at or through the savings
association or service corporation and
involving or aggregating $5,000 or more
in funds or other assets, if the savings
association or service corporation
knows, suspects, or has reason to sus-
pect that:

(A) The transaction involves funds
derived from illegal activities or is in-
tended or conducted in order to hide or
disguise funds or assets derived from il-

legal activities (including, without
limitation, the ownership, mnature,
source, location, or control of such

funds or assets) as part of a plan to vio-
late or evade any law or regulation or
to avoid any transaction reporting re-
quirement under Federal law;

(B) The transaction is designed to
evade any regulations promulgated
under the Bank Secrecy Act; or

(C) The transaction has no business
or apparent lawful purpose or is not
the sort in which the particular cus-
tomer would normally be expected to
engage, and the institution knows of
no reasonable explanation for the
transaction after examining the avail-
able facts, including the background
and possible purpose of the trans-
action.

(4) Service corporations. When a serv-
ice corporation is required to file a
SAR under paragraph (d)(3) of this sec-
tion, either the service corporation or
a savings association that wholly or
partially owns the service corporation
may file the SAR.

(5) Time for reporting. A savings asso-
ciation or service corporation is re-
quired to file a SAR no later than 30
calendar days after the date of initial
detection of facts that may constitute
a basis for filing a SAR. If no suspect
was identified on the date of detection
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of the incident requiring the filing, a
savings association or service corpora-
tion may delay filing a SAR for an ad-
ditional 30 calendar days to identify a
suspect. In no case shall reporting be
delayed more than 60 calendar days
after the date of initial detection of a
reportable transaction. In situations
involving violations requiring imme-
diate attention, such as when a report-
able violation is ongoing, the savings
association or service corporation shall
immediately notify, by telephone, an
appropriate law enforcement authority
and the OTS in addition to filing a
timely SAR.

(6) Reports to state and local authori-
ties. A savings association or service
corporation is encouraged to file a copy
of the SAR with state and local law en-
forcement agencies where appropriate.

(7) Exception. A savings association or
service corporation need not file a SAR
for a robbery or burglary committed or
attempted that is reported to appro-
priate law enforcement authorities.

(8) Retention of records. A savings as-
sociation or service corporation shall
maintain a copy of any SAR filed and
the original or business record equiva-
lent of any supporting documentation
for a period of five years from the date
of the filing of the SAR. Supporting
documentation shall be identified and
maintained by the savings association
or service corporation as such, and
shall be deemed to have been filed with
the SAR. A savings association or serv-
ice corporation shall make all sup-
porting documentation available to ap-
propriate law enforcement agencies
upon request.

(9) Notification to board of directors—(i)
Generally. Whenever a savings associa-
tion (or a service corporation in which
the savings association has an owner-
ship interest) files a SAR pursuant to
this paragraph (d), the management of
the savings association or service cor-
poration shall promptly notify its
board of directors, or a committee of
directors or executive officers des-
ignated by the board of directors to re-
ceive notice.

(ii) Suspect is a director or executive of-
ficer. If the savings association or serv-
ice corporation files a SAR pursuant to
this paragraph (d) and the suspect is a
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director or executive officer, the sav-
ings association or service corporation
may not notify the suspect, pursuant
to 31 U.S.C. 5318(g)(2), but shall notify
all directors who are not suspects.

(10) Compliance. Failure to file a SAR
in accordance with this section and the
instructions may subject the savings
association or service corporation, its
directors, officers, employees, agents,
or other institution-affiliated parties
to supervisory action.

(11) Obtaining SARs. A savings asso-
ciation or service corporation may ob-
tain SARs and the instructions from
the appropriate OTS Regional Office
listed in §516.40(a) of this chapter.

(12) Confidentiality of SARs. SARs are
confidential. Any institution or person
subpoenaed or otherwise requested to
disclose a SAR or the information con-
tained in a SAR shall decline to
produce the SAR or to provide any in-
formation that would disclose that a
SAR has been prepared or filed, citing
this paragraph (d), applicable law (e.g.,
31 U.S.C. 5318(g)), or both, and shall no-
tify the OTS.

(13) Safe harbor. The safe harbor pro-
vision of 31 U.S.C. 5318(g), which ex-
empts any financial institution that
makes a disclosure of any possible vio-
lation of law or regulation from liabil-
ity under any law or regulation of the
United States, or any constitution, law
or regulation of any state or political
subdivision, covers all reports of sus-
pected or known criminal violations
and suspicious activities to law en-
forcement and financial institution su-
pervisory authorities, including sup-
porting documentation, regardless of
whether such reports are filed pursuant
to this paragraph (d), or are filed on a
voluntary basis.

(e) Adjustable-rate mortgage indices—
(1) Reporting obligation. Upon the re-
quest of a Federal Home Loan Bank,
all savings associations within the ju-
risdiction of that Federal Home Loan
Bank shall report the data items set
forth in paragraph (e)(2) of this section
for the Federal Home Loan Bank to use
in calculating and publishing an ad-
justable-rate mortgage index.

(2) Data to be reported. For purposes of
paragraph (e)(1) of this section, the
term ‘‘data items’” means the data
items previously collected from the
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monthly Thrift Financial Report and
such data items as may be altered,
amended, or substituted by the re-
questing Federal Home Loan Bank.

(3) Applicable indices. For the purpose
of this reporting requirement, the term
“adjustable-rate mortgage index”’
means any of the adjustable-rate mort-
gage indices calculated and published
by a Federal Home Loan Bank or the
Federal Home Loan Bank Board on or
before August 9, 1989.

[64 FR 49552, Nov. 30, 1989, as amended at 56
FR 29566, June 28, 1991; 56 FR 32474, July 16,
1991; 57 FR 61251, Dec. 24, 1992; 59 FR 66159,
Dec. 23, 1994; 61 FR 6105, Feb. 16, 1996; 66 FR
13008, Mar. 2, 2001]

§563.181 Reports of change in control
of mutual savings associations.

(a) Reports of change in control—(1)
When reports are required. Reports are
required under this paragraph (a)
whenever any change occurs in the
control of savings association and no
report is required under any other
paragraph of this section. As used in
this section, the term ‘‘control’”’ means
power, directly or indirectly, to direct
or cause the direction of the manage-
ment or policies of the savings associa-
tion, and the term ‘‘savings associa-
tion”” means a mutual savings associa-
tion. Reports shall be made to the Of-
fice by the president or other chief ex-
ecutive officer of the savings associa-
tion involved within 15 days after he or
she obtains knowledge of such change.
If there is any doubt as to whether a
change in control has occurred, such
doubt shall be resolved in favor of re-
porting to the Office.

(2) Contents of reports. Reports of
change in the control of a savings asso-
ciation, as required under this para-
graph (a), shall contain the following
information to the extent that such in-
formation is known by the person mak-
ing the report:

(i) The name or names of the person
or persons who acquired such control;

(ii) The basis of such control; and

(iii) The date and a description of the
transaction or transactions by which
such control was acquired.

(b) Reports of changes in voting stock or
voting rights—(1) When reports are re-
quired. (i) Reports are required under
this paragraph (b) whenever a change
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occurs in the outstanding voting stock
or voting rights of a savings associa-
tion resulting in control or a change in
the control of such savings association.
Reports shall be made to the Office by
the president or other chief executive
officer of the savings association in-
volved within 15 days after he or she
obtains knowledge of such change. If
there is any doubt as to whether such
a change has resulted in control or a
change in control, such doubt shall be
resolved in favor of reporting to the Of-
fice.

(ii) Without any limitation on the
foregoing, a report is required under
this paragraph (b) whenever any per-
son, partnership, corporation, trust or
group of associated persons acquires,
receives, or becomes the holder of:

(A) Ten percent or more of the out-
standing shares of any class of the vot-
ing stock of the savings association or
of the voting rights thereto;

(B) Ten percent or more of the out-
standing voting rights of the savings
association; or

(C) Any appointment, designation or
right of substitution with respect to 10
percent or more of the outstanding vot-
ing rights of the savings association.

(2) Contents of reports—(i) General.
The reports required under this para-
graph (b) shall contain the items of in-
formation set forth below to the extent
that such information is known by the
person making the report. In addition,
such reports shall contain such other
information as may be available to in-
form the Office of the effect of the
transaction upon control of the savings
association.

(ii) Reports of changes in voting stock
or voting rights with respect to such stock.
Reports of changes in ownership of vot-
ing stock or holdings of voting rights
with respect to such stock, resulting in
control or a change in the control of a
savings association, shall contain the
following information:

(A) The number of shares of each
class of voting stock and the number of
voting rights with respect thereto in-
volved in the transaction;

(B) The names of the purchasers (or
transferees) of such stock or such vot-
ing rights;

12 CFR Ch. V (1-1-03 Edition)

(C) The names of the sellers (or
transferors) of such stock or voting
rights;

(D) The amount of consideration re-
ceived by the sellers (or transferors) in
connection with the transaction;

(E) The names of the beneficial own-
ers if the shares or voting rights are of
record in another name or other
names;

(F) The total number of shares of
each class of voting stock owned by the
sellers (or transferors), the purchasers
(or transferees), and the beneficial
owners both immediately before and
after the transaction;

(G) The total number of shares of
each class of voting stock outstanding
both immediately before and after the
transaction;

(H) The total number of voting rights
(with respect to voting stock) held by
the sellers (or transferors), the pur-
chasers (or transferees), and the bene-
ficial owners both immediately before
and after the transaction;

(I) The total number of such voting
rights outstanding both immediately
before and after the transaction; and

(J) In the case of any appointment,
designation, or substitution of a holder
or holders of such voting rights, the
name or names of the holder or holders
both immediately before and after the
transaction.

(iii) Reports of changes in voting rights
with respect to withdrawable accounts.
Reports of changes in holding of voting
rights with respect to withdrawable ac-
counts, resulting in control or a change
in the control of a savings association,
shall contain the following informa-
tion:

(A) In the case of a transfer or trans-
fers of such voting rights from one
holder or group of holders to another
holder or group of holders;

(I) The date of each such transfer;
and

(2) The name or names of the acquir-
ing holder or holders and of the trans-
feror or transferors (unless such trans-
ferors are the original owners of the ac-
counts to which such voting rights at-
tach);

(B) In the case of any appointment,
designation, or substitution of a holder

234



Office of Thrift Supervision, Treasury

or holders of voting rights, with re-
spect to a holder or group of holders al-
ready having control:

(I) The date of such appointment,
designation or substitution; and

(2) The names of each of the holders
both immediately before and after such
change; and

(C) In the case of any other acquisi-
tion of or change in control (without
regard to the number of voting rights
involved):

(I) The name or names of the person
or persons acquiring such control;

(2) The basis of such control; and

(3) The date and a description of such
acquisition or change.

(c) Reports of solicitation of wvoting
rights—(1) When reports are required. Re-
ports are required under this paragraph
(c) whenever any person, partnership,
corporation, trust, or group of associ-
ated persons:

(i) Solicits voting rights with respect
to 10 percent or more of the out-
standing shares of any class of voting
stock of a savings association.

(ii) Solicits 10 percent or more of the
outstanding voting rights in a savings
association; or

(iii) Solicits any voting rights in a
savings association when such solicitor
already holds either:

(A) Voting rights with respect to 10
percent or more of the outstanding
shares of any class of the voting stock
of such savings association; or

(B) Ten percent or more of the out-
standing voting rights in such savings
association.

(2) Content of reports—(i) General. The
reports required under this paragraph
(c) shall contain the items of informa-
tion set forth below to the extent that
such information is known by the per-
son making the report. In addition,
such reports shall contain such other
information as may be available to in-
form the Office of the possible impact
of the solicitation upon control of the
savings association.

(i1) Voting rights with respect to stock.
Reports of solicitation of voting rights
with respect to any class of voting
stock of a savings association shall
contain the following information:

(A) The name or names of the person
or persons making the solicitation;
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(B) The extent of such solicitation
(including relevant dates) and the class
or classes of such voting stock with re-
spect to which the solicitation of vot-
ing rights is made;

(C) The number of shares of such
class or classes of voting stock which
the solicitor already owns and the
total number of voting rights with re-
spect thereto which he or she holds at
the time of such solicitation; and

(D) The total number of shares of
such class or classes of voting stock
outstanding at the time of such solici-
tation.

(iii) Voting rights with respect to
withdrawable accounts. Reports of solic-
itation of voting rights with respect to
withdrawable accounts of a savings as-
sociation shall contain the following
information:

(A) The name or names of the person
or persons making the solicitation;

(B) The extent of such solicitation
(including relevant dates); and

(C) The approximate percentage of
the outstanding voting rights which
the solicitor already holds at the time
of such solicitation.

(d) Definitions. As used in this sec-
tion—

(1) The term stock means rights, in-
terest, or powers with respect to a mu-
tual savings association.

(2) The term woting rights means
stock which carries voting rights.

(3) The term voting rights means prox-
ies, consents, or authorizations which
give the holder or holders the right to
vote with respect to shares of voting
stock, or with respect to withdrawable
accounts, in a savings association.

§563.183 Reports of change in chief
executive officer or director; other
reports; form and filing of such re-

ports.
(a) Definitions used in this section—(1)
Control. The term ‘‘control” means

power, directly or indirectly, to direct
the management or policies of a sav-
ings association or to vote 25 percent
or more of any class of the voting
stock or voting rights in a savings as-
sociation.

(2) Savings association. The term
‘“‘savings association’ means a savings
association, whether in mutual or
stock form, and any savings and loan
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holding company as defined in section
10 of the Home Owners’ Loan Act.

(3) Stock. The term ‘‘stock’” means
any permanent or guaranty stock or
other nonwithdrawable account, share,
or equity security in a savings associa-
tion.

(4) Voting stock. The term ‘‘voting
stock’ means any stock which carries
voting rights.

(5) Voting rights. The term ‘‘voting
rights’’ means any proxies, consents, or
authorizations which give the holder(s)
the right to vote with respect to shares
of voting stock or withdrawable ac-
counts in a savings association.

(b) Reports of change in chief executive
officer or director. Whenever a change
resulting in control or a change in con-
trol of a savings association has oc-
curred concurrently with or within 60
days after or 12 months before a change
or replacement of the chief executive
officer or any director of the savings
association, a report shall be filed con-
taining the following:

(1) The name of the new chief execu-
tive officer or director;

(2) The effective date of the person’s
appointment or election; and

(3) A statement of the person’s past
and current business and professional
affiliations.

(c) Form and filing of reports. (1) Un-
less otherwise specified by OTS, a re-
port required by §563.181 of this part or
this §563.183 must comply with §516.30
and must be submitted to the appro-
priate Regional Office listed in
§516.40(a) of this chapter.

(2) Such a report shall be made by
the president or other chief executive
officer of the savings association.

(3) Such a report shall be filed within
15 days after the person making it
learns of the change in control or the
activity which necessitates filing the
report, except that a report required
under paragraph (b) of this section
shall be filed within 15 days after the
effective date of the change or replace-
ment of the chief executive officer or
director, or within 15 days after the of-
ficer making the report obtains knowl-
edge of the change or replacement,
whichever occurs later.

(d) Other reports. The Office may also
require savings associations and indi-
viduals or other persons who have or
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have had any connection with the man-
agement of any savings association, in-
cluding any present or former director,
officer, controlling person, or agent of
a savings association, to provide such
periodic or other reports as it may de-
termine to be necessary or appropriate
for protection of investors or the Of-
fice.

[64 FR 49552, Nov. 30, 1989, as amended at 60
FR 66718, Dec. 26, 1995; 66 FR 13008, Mar. 2,
2001]

§563.190 Bonds for directors, officers,
employees, and agents; form of and
amount of bonds.

(a) Each savings association shall
maintain fidelity bond coverage. The
bond shall cover each director, officer,
employee, and agent who has control
over or access to cash, securities, or
other property of the savings associa-
tion.

(b) The amount of coverage to be re-
quired for each savings association
shall be determined by the associa-
tion’s management, based on its assess-
ment of the level that would be safe
and sound in view of the association’s
potential exposure to risk; provided,
such determination shall be subject to
approval by the association’s board of
directors.

(c) Each savings association may
maintain bond coverage in addition to
that provided by the insurance under-
writer industry’s standard forms,
through the use of endorsements, rid-
ers, or other forms of supplemental
coverage, if, in the judgment of the as-
sociation’s board of directors, addi-
tional coverage is warranted.

(d) The board of directors of each sav-
ings association shall formally approve
the association’s bond coverage. In de-
ciding whether to approve the bond
coverage, the board shall review the
adequacy of the standard coverage and
the need for supplemental coverage.
Documentation of the board’s approval
shall be included as a part of the min-
utes of the meeting at which the board
approves coverage. Additionally, the
board of directors shall review the as-
sociation’s bond coverage at least an-
nually to assess the continuing ade-
quacy of coverage.

[67 FR 12698, Apr. 13, 1992]
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§563.191 Bonds for agents.

In lieu of the bond provided in
§563.190 of this part in the case of
agents appointed by a savings associa-
tion, a fidelity bond may be provided in
an amount at least twice the average
monthly collections of such agents,
provided such agents shall be required
to make settlement with the savings
association at least monthly, and pro-
vided such bond is approved by the
board of directors of the savings asso-
ciation. No bond need be obtained for
any agent that is a financial institu-
tion insured by the Federal Deposit In-
surance Corporation.

§563.200 Conflicts of interest.

If you are a director, officer, or em-
ployee of a savings association, or have
the power to direct its management or
policies, or otherwise owe a fiduciary
duty to a savings association:

(a) You must not advance your own
personal or business interests, or those
of others with whom you have a per-
sonal or business relationship, at the
expense of the savings association; and

(b) You must, if you have an interest
in a matter or transaction before the
board of directors:

(1) Disclose to the board all material
nonprivileged information relevant to
the board’s decision on the matter or
transaction, including:

(i) The existence, nature and extent
of your interests; and

(ii) The facts known to you as to the
matter or transaction under consider-
ation;

(2) Refrain from participating in the
board’s discussion of the matter or
transaction; and

(3) Recuse yourself from voting on
the matter or transaction (if you are a
director).

[61 FR 60178, Nov. 27, 1996]

§563.201 Corporate opportunity.

(a) If you are a director or officer of
a savings association, or have the
power to direct its management or
policies, or otherwise owe a fiduciary
duty to a savings association, you
must not take advantage of corporate
opportunities belonging to the savings
association.

§563.555

(b) A corporate opportunity belongs
to a savings association if:

(1) The opportunity is within the cor-
porate powers of the savings associa-
tion or a subsidiary of the savings asso-
ciation; and

(2) The opportunity is of present or
potential practical advantage to the
savings association, either directly or
through its subsidiary.

(c) OTS will not deem you to have
taken advantage of a corporate oppor-
tunity belonging to the savings asso-
ciation if a disinterested and inde-
pendent majority of the savings asso-
ciation’s board of directors, after re-
ceiving a full and fair presentation of
the matter, rejected the opportunity as
a matter of sound business judgment.

[61 FR 60179, Nov. 27, 1996]

Subpart H—Notice of Change of
Director or Senior Executive
Officer

SOURCE: 63 FR 51274, Sept. 25, 1998, unless
otherwise noted.

§563.550 What does this subpart do?

This subpart implements 12 U.S.C.
1831i, which requires certain savings
associations and savings and loan hold-
ing companies to notify the OTS before
appointing or employing directors and
senior executive officers.

§563.555 What definitions apply to this
subpart?

The following definitions apply to
this subpart:

Director means an individual who
serves on the board of directors of a
savings association or savings and loan
holding company. This term does not
include an advisory director who:

(1) Is not elected by the shareholders;

(2) Is not authorized to vote on any
matters before the board of directors or
any committee of the board of direc-
tors;

(3) Provides only general policy ad-
vice to the board of directors or any
committee of the board of directors;
and

(4) Has not been identified by the
OTS in writing as an individual who
performs the functions of a director, or
who exercises significant influence
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over, or participates in, major policy-
making decisions of the board of direc-
tors.

Senior executive officer means an indi-
vidual who holds the title or performs
the function of one or more of the fol-
lowing positions (without regard to
title, salary, or compensation): presi-
dent, chief executive officer, chief oper-
ating officer, chief financial officer,
chief lending officer, or chief invest-
ment officer. Senior executive officer
also includes any other person identi-
fied by the OTS in writing as an indi-
vidual who exercises significant influ-
ence over, or participates in, major
policymaking decisions, whether or not
hired as an employee.

Troubled condition means:

(1) A savings association that has a
composite rating of 4 or 5, as composite
rating is defined in §516.5(c) of this
chapter.

(2) A savings and loan holding com-
pany that has an unsatisfactory rating
under the OTS’s holding company rat-
ing system, or that is informed in writ-
ing by the OTS that it has an adverse
effect on its subsidiary savings associa-
tion;

(3) A savings association or savings
and loan holding company that is sub-
ject to a capital directive, a cease-and-
desist order, a consent order, a formal
written agreement, or a prompt correc-
tive action directive relating to the
safety and soundness or financial via-
bility of the savings association, unless
otherwise informed in writing by the
OTS; or

(4) A savings association or savings
and loan holding company that is in-
formed in writing by the OTS that it is
in troubled condition based on informa-
tion available to the OTS.

[63 FR 51274, Sept. 25, 1998, as amended by 66
FR 13008, Mar. 2, 2001]

§563.560 Who must give prior notice?

(a) Savings association or savings and
loan holding company. Except as pro-
vided under §563.590, you must notify
the OTS at least 30 days before adding
or replacing any member of your board
of directors, employing any person as a
senior executive officer, or changing
the responsibilities of any senior exec-
utive officer so that the person would
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assume a different senior executive po-
sition if:

(1) You are a savings association and
at least one of the following cir-
cumstances apply:

(i) You do not comply with all min-
imum capital requirements under part
567 of this chapter;

(ii) You are in troubled condition; or

(iii) The OTS has notified you, in
connection with its review of a capital
restoration plan required under section
38 of the Federal Deposit Insurance Act
or part 565 of this chapter or otherwise,
that a notice is required under this
subpart; or

(2) You are a savings and loan hold-
ing company and you are in troubled
condition.

(b) Notice by individual. If you are an
individual seeking election to the
board of directors of a savings associa-
tion or savings and loan holding com-
pany described in paragraph (a) of this
section, and have not been nominated
by management, you must either pro-
vide the prior notice required under
paragraph (a) of this section or follow
the process under §563.590(b).

§563.565 What procedures govern the
filing of my notice?
The procedures found in part 516, sub-
part A of this chapter govern the filing
of your notice under §563.560.

[66 FR 13009, Mar. 2, 2001]

§563.570 What information must I in-
clude in my notice?

(a) Content requirements. Your notice
must include:

(1) The information required under 12
U.S.C. 1817(j)(6)(A), and the informa-
tion prescribed in the Interagency No-
tice of Change in Director or Senior
Executive Officer and the Interagency
Biographical and Financial Report
which are available from OTS head-
quarters at the address in part 516 of
this chapter; or from any OTS regional
office;

(2) Legible fingerprints of the pro-
posed director or senior executive offi-
cer. You are not required to file finger-
prints if, within three years prior to
the date of submission of the notice,
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the proposed director or senior execu-
tive officer provided legible finger-
prints as part of a notice filed with the
OTS under 12 U.S.C. 1831i; and

(3) Such other information required
by the OTS.

(b) Modification of content require-
ments. The OTS may require or accept
other information in place of the con-
tent requirements in paragraph (a) of
this section.

§563.575 What procedures govern OTS
review of my notice for complete-
ness?

The OTS will first review your notice
to determine whether it is complete.

(a) If your notice is complete, the
OTS will notify you in writing of the
date that the OTS received the com-
plete notice.

(b) If your notice is not complete, the
OTS will notify you in writing what
additional information you need to
submit, why we need the information,
and when you must submit it. You
must, within the specified time period,
provide additional information or re-
quest that the OTS suspend processing
of the notice. If you fail to act within
the specified time period, the OTS may
treat the notice as withdrawn or may
review the application based on the in-
formation provided.

§563.580 What standards and proce-
dures will govern OTS review of the
substance of my notice?

The OTS will disapprove a notice if,
pursuant to the standard set forth in 12
U.S.C. 183li(e), the OTS finds that the
competence, experience, character, or
integrity of the proposed director or
senior executive officer indicates that
it would not be in the best interests of
the depositors of the savings associa-
tion or of the public to permit the indi-
vidual to be employed by, or associated
with, the savings association or sav-
ings and loan holding company. If the
OTS disapproves a notice, it will issue
a written notice that explains why the
OTS disapproved the notice. The OTS
will send the notice to the savings as-
sociation or savings and loan holding
company and the individual.

§563.590

§563.585 When may a proposed direc-
tor or senior executive officer begin
service?

(a) A proposed director or senior ex-
ecutive officer may begin service 30
days after the date the OTS receives all
required information, unless:

(1) The OTS notifies you that it has
disapproved the notice; or

(2) The OTS extends the 30-day period
for an additional period not to exceed
60 days. If the OTS extends the 30-day
period, it will notify you in writing
that the period has been extended, and
will state the reason for the extension.
The proposed director or senior execu-
tive officer may begin service upon ex-
piration of the extended period, unless
the OTS notifies you that it has dis-
approved the notice during the ex-
tended period.

(b) Notwithstanding paragraph (a) of
this section, a proposed director or sen-
ior executive officer may begin service
after the OTS notifies you, in writing,
of its intention not to disapprove the
notice.

§563.590 When will the OTS waive the
prior notice requirement?

(a) Waiver request. (1) An individual
may serve as a director or senior exec-
utive officer before filing a notice
under this subpart if the OTS issues a
written finding that:

(i) Delay would threaten the safety
or soundness of the savings associa-
tion;

(ii) Delay would not be in the public
interest; or

(iii) Other extraordinary cir-
cumstances exist that justify waiver of
prior notice.

(2) If the OTS grants a waiver, you
must file a notice under this subpart
within the time period specified by the
OTSs.

(b) Automatic waiver. An individual
may serve as a director before filing a
notice under this subpart, if the indi-
vidual was not nominated by manage-
ment and the individual submits a no-
tice under this subpart within seven
days after election as a director.

(c) Subsequent OTS action. The OTS
may disapprove a notice within 30 days
after the OTS issues a waiver under
paragraph (a) of this section or within
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30 days after the election of an indi-
vidual who has filed a notice and is
serving pursuant to an automatic waiv-
er under paragraph (b) of this section.

PART 563b—CONVERSIONS FROM
MUTUAL TO STOCK FORM

Sec.

563b.5 What does this part do?

563b.10 May I form a holding company as
part of my conversion?

563b.15 May I form a charitable organiza-
tion as part of my conversion?

563b.20 May I acquire another insured stock
depository institution as part of my con-
version?

563b.26 What definitions apply to this part?

Subpart A—Standard Conversions

PRIOR TO CONVERSION

563b.100 What must I do before a conver-
sion?

563b.106 What information must I include in
my business plan?

563b.110 Who must review my business plan?

563b.115 How will OTS review my business
plan?

563b.120 May I discuss my plans to convert
with others?

PLAN OF CONVERSION

563b.125 Must my board of directors adopt a
plan of conversion?

563b.130 What must I include in my plan of
conversion?

563b.135 How do I notify my members that
my board of directors approved a plan of
conversion?

563b.140 May I amend my plan of conver-
sion?

FILING REQUIREMENTS

563b.150 What must I include in my applica-
tion for conversion?

563b.1566 How do I file my application for
conversion?

563b.160 May I keep portions of my applica-
tion for conversion confidential?

563b.165 How do I amend my application for
conversion?

NOTICE OF FILING OF APPLICATION AND
COMMENT PROCESS

563b.180 How do I notify the public that I
filed an application for conversion?

563b.185 How may a person comment on my
application for conversion?

OTS REVIEW OF THE APPLICATION FOR
CONVERSION

563b.200 What actions may OTS take on my
application?
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563b.205 May a court review OTS’s final ac-
tion on my conversion?

VOTE BY MEMBERS

563b.225 Must I submit the plan of conver-
sion to my members for approval?

563b.230 Who is eligible to vote?

563b.235 How must I notify my members of
the meeting?

563b.240 What must I submit to OTS after
the members’ meeting?

PROXY SOLICITATION

563b.250 Who must comply with these proxy
solicitation provisions?

563b.265 What must the form of proxy in-
clude?

563b.260 May I use previously executed prox-
ies?

563b.265 How may I use proxies executed
under this part?

563b.270 What must I include in my proxy
statement?

563b.275 How do I file revised proxy mate-
rials?

563b.280 Must I mail a member’s proxy so-
licitation material?

563b.285 What solicitations are prohibited?

563b.290 What will OTS do if a solicitation
violates these prohibitions?

563b.295 Will OTS require me to re-solicit
proxies?

OFFERING CIRCULAR

563b.300 What must happen before OTS de-
clares my offering circular effective?

563b.305 When may I distribute the offering
circular?

563b.310 When must I file a post-effective
amendment to the offering circular?

OFFERS AND SALES OF STOCK

563b.320 Who has priority to purchase my
conversion shares?

563b.3256 When may I offer to sell my conver-
sion shares?

563b.330 How do I price my conversion
shares?

563b.335 How do I sell my conversion shares?

563b.340 What sales practices are prohib-
ited?

563b.345 How may a subscriber pay for my
conversion shares?

563b.350 Must I pay interest on payments
for conversion shares?

563b.355 What subscription rights must I
give to each eligible account holder and
each supplemental eligible account hold-
er?

563b.360 Are my officers, directors, and
their associates eligible account holders?

563b.365 May other voting members pur-
chase conversion shares in the conver-
sion?
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