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of [ ]is owned or controlled, directly or in-
directly, by [ 1, and [ ] possesses any Con-
trol Factor as defined in the Regulations, [
] will submit to the jurisdiction of the Regu-
lations, including (1) the filing of an amend-
ed rebuttal or Application or Notice for any
proposed action which is prohibited by this
Agreement, and (2) the provisions relating to
a penalty for any person who willfully vio-
lates or with reckless disregard for the safe-
ty or soundness of a savings association par-
ticipates in a violation of the [Holding Com-
pany Act or Control Act] and the Regula-
tions thereunder, and any regulation or
order issued by the Office.

K. Any violation of this Agreement shall
be deemed to be a violation of the [Holding
Company Act or Control Act] and the Regu-
lations, and shall be subject to such remedies
and procedures as are provided in the [Hold-
ing Company Act or Control Act] and the
Regulations for a violation thereunder and
in addition shall be subject to any such addi-
tional remedies and procedures as are pro-
vided under any other applicable statutes or
regulations for a violation, willful or other-
wise, of any agreement entered into with the
Office.

III. This Agreement may be executed in
one or more counterparts, each of which
shall be deemed an original but all of which
counterparts collectively shall constitute
one instrument representing the Agreement
among the parties thereto. It shall not be
necessary that any one counterpart be
signed by all of the parties hereto as long as
each of the parties has signed at least one
counterpart.

IV. This Agreement shall be interpreted in
a manner consistent with the provisions of
the Rules and Regulations of the Office.

V. This Agreement shall terminate upon (i)
the approval by the Office of [ ]’s Applica-
tion under the Holding Company Act or
clearance by the Office of [ ]'s Notice under
the Control Act to acquire [ ], and con-
summation of the transaction as described in
such Application or Notice, (ii) in the dis-
position by [ ] of a sufficient number of
shares of [ ], or (iii) the taking of such
other action that thereafter [ ] is not in
control and would not be determined to be in
control of [ ] under the Control Act, the
Holding Company Act or the Regulations of
the Office as in effect at that time.

VI. IN WITNESS THEREOF, the parties
Othereto have executed this Agreement by
their duly authorized officer.

[Acquiror]

Office of Thrift Supervision.

Date:

By:

[64 FR 49690, Nov. 30, 1989, as amended at 63
FR 71213, Dec. 24, 1998]
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§575.1 Scope.

(a) Purpose. The purpose of this part
is to implement the mutual holding
company provisions of the Savings and
Loan Holding Company Act, 12 U.S.C.
1467a(0).

(b) General. Except as the OTS may
otherwise determine, the provisions of
this part shall exclusively govern the
reorganization of mutual savings asso-
ciations and any related stock
issuances, and no mutual savings asso-
ciation shall reorganize to a mutual
holding company or issue minority
stock without the prior written ap-
proval of the OTS. The OTS may grant
a waiver in writing from any require-
ment of this part for good cause shown.

[68 FR 44114, Aug. 19, 1993, as amended at 59
FR 61262, Nov. 30, 1994]

§575.2 Definitions.

As used in this part, the following
definitions apply, unless specified else-
where in this part:

(a) The terms associate and tax-quali-
fied employee stock benefit plan have the
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§575.3

meanings set forth in §563b.25 of this
chapter.

(b) The terms acting in concert, affil-
iate, company, person, and savings asso-
ciation have the meanings set forth in
§574.2 of this chapter.

(c) The term acquiree association
means any savings association, other
than a resulting association, that:

(1) Is acquired by a mutual holding
company as part of, and concurrently
with, a mutual holding company reor-
ganization; and

(2) Is in the mutual form imme-
diately prior to such acquisition.

(d) The term control has the same
meaning as specified in §574.4 of this
chapter.

(e) The term default means any adju-
dication or other official determina-
tion of a court of competent jurisdic-
tion or other public authority pursuant
to which a conservator, receiver, or
other legal custodian is appointed for a
mutual holding company or savings as-
sociation subsidiary of a mutual hold-
ing company.

(f) The term insider means any officer
or director of a company or of any af-
filiate of such company, and any per-
son acting in concert with any such of-
ficer or director.

(g) The term member means any de-
positor or borrower of a mutual savings
association that is entitled, under the
charter of the savings association, to
vote on matters affecting the associa-
tion, and any depositor or borrower of
a savings association subsidiary of a
mutual holding company that is enti-
tled, under the charter of the mutual
holding company, to vote on matters
affecting the mutual holding company.

(h) The term mutual holding company
means a mutual holding company orga-
nized under this part, and unless other-
wise indicated, a subsidiary holding
company controlled by a mutual hold-
ing company, organized under this
part.

(i) The term parent has the same
meaning as the term parent company
specified at §583.15 of this chapter.

(j) The term Reorganization Notice
means a notice of a proposed mutual
holding company reorganization that is
in the form and contains the informa-
tion required by the OTS.

12 CFR Ch. V (1-1-03 Edition)

(k) The term Reorganization Plan
means a plan to reorganize into the
mutual holding company format con-
taining the information required by
§575.6 of this part.

(1) The term reorganizing association
means a mutual savings association
that proposes to reorganize to become
a mutual holding company pursuant to
this part.

(m) The term resulting association
means a savings association in the
stock form that is organized as a sub-
sidiary of a reorganizing association to
receive the substantial part of the as-
sets and liabilities (including all de-
posit accounts) of the reorganizing as-
sociation upon consummation of the
reorganization.

(n) The term stock means common or
preferred stock, or any other type of
equity security, including (without
limitation) warrants or options to ac-
quire common or preferred stock, or
other securities that are convertible
into common or preferred stock.

(o) The term Stock Issuance Plan
means a plan, submitted pursuant to
§575.7 and containing the information
required by §575.8, providing for the
issuance of stock by:

(1) A savings association subsidiary
of a mutual holding company; or

(2) A subsidiary holding company.

(p) The term subsidiary has the mean-
ing specified at §583.23 of this chapter.

(q) The term subsidiary holding com-
pany means a federally chartered stock
holding company, controlled by a mu-
tual holding company, that owns the
stock of a savings association whose
depositors have membership rights in
the parent mutual holding company.

[68 FR 44114, Aug. 19, 1993, as amended at 60
FR 66720, Dec. 26, 1995; 61 FR 60184, Nov. 27,
1996; 63 FR 11365, Mar. 9, 1998; 67 FR 52035,
Aug. 9, 2002]

§575.3 Mutual holding company reor-
ganizations.

A mutual savings association may re-
organize to become a mutual holding
company, or join in a mutual holding
company reorganization as an acquiree
association, only upon satisfaction of
the following conditions:
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(a) A Reorganization Plan is ap-
proved by a majority of the board of di-
rectors of the reorganizing association
and any acquiree association;

(b) A Reorganization Notice is filed
with the OTS and either:

(1) The OTS has given written notice
of its intent not to disapprove the pro-
posed reorganization; or

(2) Sixty days have passed since OTS
received the Reorganization Notice and
deemed it complete under §516.210 or
§516.220 of this chapter, and OTS has
not:

(i) Given written notice that the pro-
posed reorganization is disapproved; or

(ii) Extended for an additional 30
days the period during which dis-
approval may be issued;

(c) The Reorganization Plan is sub-
mitted to the members of the reorga-
nizing association and any acquiree as-
sociation pursuant to a proxy state-
ment cleared in advance by the OTS
and such Reorganization Plan is ap-
proved by a majority of the total votes
of the members of each association eli-
gible to be cast at a meeting held at
the call of each association’s directors
in accordance with the procedures pre-
scribed by each association’s charter
and bylaws; and

(d) All necessary regulatory approv-
als have been obtained and all condi-
tions specified in §575.9(c)(5) of this
part or otherwise imposed by the OTS
in connection with the issuance of a
notice of intent not to disapprove
under §575.3(b)(1) of this part or by the
OTS in connection with the granting of
the approvals specified in this para-
graph have been satisfied.

[68 FR 44114, Aug. 19, 1993, as amended at 66
FR 13009, Mar. 2, 2001]

§575.4 Grounds for disapproval of re-
organizations.

(a) Basic standards. The OTS may dis-
approve a proposed mutual holding
company reorganization pursuant to
§575.3(b) of this part if:

(1) Disapproval is necessary to pre-
vent unsafe or unsound practices;

(2) The financial or managerial re-
sources of the reorganizing association
or any acquiree association warrant
disapproval;

(3) The proposed capitalization of the
mutual holding company fails to meet

§575.4

the requirements of paragraph (b) of
this section;

(4) A stock issuance is proposed in
connection with the reorganization
pursuant to §575.7 of this part that fails
to meet the standards established by
that section;

(5) The reorganizing association or
any acquiree association fails to fur-
nish the information required to be in-
cluded in the Reorganization Notice or
any other information requested by the
OTS in connection with the proposed
reorganization; or

(6) The proposed reorganization
would violate any provision of law, in-
cluding (without limitation) §575.3 (a)
and (c) of this part (regarding board of
directors and membership approval) or
§575.5(a) of this part (regarding con-
tinuity of membership rights).

(b) Capitalization. (1) The OTS shall
disapprove a proposal by a reorganizing
association or any acquiree association
to capitalize a mutual holding com-
pany in an amount in excess of a nomi-
nal amount if immediately following
the reorganization, the resulting asso-
ciation or the acquiree association
would fail to be ‘‘adequately capital-
ized”’ as defined under 12 CFR part 565.

(2) Proposals by reorganizing associa-
tions and acquiree associations to cap-
italize mutual holding companies shall
also comply with any applicable stat-
utes, and with regulations or written
policies of the OTS governing capital
distributions by savings associations in
effect at the time of the reorganiza-
tion. (Issuance by the OTS of a notice
of intent not to disapprove a mutual
holding company reorganization pursu-
ant to §575.3(b) of this part, or failure
by the OTS to disapprove such a reor-
ganization within the time prescribed
in §575.3(b) of this part, shall also be
deemed to constitute OTS approval
under any regulation or written policy
of the OTS governing capital distribu-
tions by savings associations, if such
approval is required, of the capitaliza-
tion proposal set forth in the Reorga-
nization Notice, subject to any condi-
tions imposed by §575.4(d)(2) of this
part.)

(c) Presumptive disqualifiers—(1) Mana-
gerial resources. The factors specified in
§574.7 (2)(1)([1)—(g)(1)(vi) of this chapter
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shall give rise to a rebuttable presump-
tion that the managerial resources test
of paragraph (a)(2) of this section is not
met. For this purpose, each place the
term acquiror appears in §574.7 (g)(1)({)-
(2)(1)(vi) of this chapter, it shall be
read to mean the reorganizing associa-
tion or any acquiree association, and
the reference in §574.7(g)(1)(v) of this
chapter to filings under this part shall
be deemed to include filings under ei-
ther part 574 of this chapter or this
part.

(2) Safety and soundness and financial
resources. Failure by a reorganizing as-
sociation and any acquiree association
to submit a business plan in connection
with a Reorganization Notice, or sub-
mission of a business plan that projects
activities that are inconsistent with
the credit and lending needs of your
proposed market area or that fails to
demonstrate that the capital of the
mutual holding company will be de-
ployed in a safe and sound manner,
shall give rise to a rebuttable presump-
tion that the safety and soundness and
financial resources tests of paragraphs
(a)(1) and (a)(2) of this section are not
met.

(d) Failure of the OTS to act on a Reor-
ganization Notice within the prescribed
time period. A proposed reorganization
that obtains regulatory clearance from
the OTS due to the operation of
§575.3(b)(2) of this part may take place
in the manner proposed, subject to the
following conditions:

(1) The reorganization shall be con-
summated within one year of the date
of the expiration of the OTS’s review
period under §575.3(b)(2) of this part;

(2) The mutual holding company
shall not be capitalized in an amount
in excess of what is permissible under
§575.4(b) of this part;

(3) No request for regulatory waivers
or forbearances shall be deemed grant-
ed;

(4) The following information shall
be submitted within the specified time
frames:

(i) On the business day prior to the
date of the reorganization, the chief fi-
nancial officers of the reorganizing as-
sociation and any acquiree association
shall certify to the OTS in writing that
no material adverse events or material
adverse changes have occurred with re-

12 CFR Ch. V (1-1-03 Edition)

spect to the financial condition or op-
erations of their respective associa-
tions since the date of the financial
statements submitted with the Reorga-
nization Notice;

(ii) No later than thirty days after
the reorganization, the mutual holding
company shall file with the OTS a cer-
tification by legal counsel stating the
effective date of the reorganization,
the exact number of shares of stock of
the resulting association and any
acquiree association acquired by the
mutual holding company and by any
other persons, and that the reorganiza-
tion has been consummated in accord-
ance with §575.3 of this part and all
other applicable laws and regulations
and the Reorganization Notice;

(iii) No later than thirty days after
the reorganization, the mutual holding
company shall file with the OTS an
opinion from its independent auditors
certifying that the reorganization was
consummated in accordance with gen-
erally accepted accounting principles;
and

(iv) No later than thirty days after
the reorganization, the mutual holding
company shall file with the OTS a cer-
tification stating that the mutual
holding company will not deviate ma-
terially, or cause its savings associa-
tion subsidiaries to deviate materially,
from the business plan submitted in
connection with the Reorganization
Notice, unless prior written approval
from the Regional Director is obtained.

[68 FR 44114, Aug. 19, 1993, as amended at 67
FR 52035, Aug. 9, 2002]

§575.5 Membership rights.

(a) Depositors and borrowers of result-
ing associations, acquiree associations,
and associations in mutual form when ac-
quired. The charter of a mutual holding
company must:

(1) Confer upon existing and future
depositors of the resulting association
the same membership rights in the mu-
tual holding company as Wwere con-
ferred upon depositors by the charter
of the reorganizing association as in ef-
fect immediately prior to the reorga-
nization;

(2) Confer upon existing and future
depositors of any acquiree association
or any association that is in the mu-
tual form when acquired by the mutual
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holding company the same membership
rights in the mutual holding company
as were conferred upon depositors by
the charter of the acquired association
immediately prior to acquisition, pro-
vided that if the acquired association is
merged into another association from
which the mutual holding company
draws members, the depositors of the
acquired association shall receive the
same membership rights as the deposi-
tors of the association into which the
acquired association is merged;

(3) Confer upon the borrowers of the
resulting association who are bor-
rowers at the time of reorganization
the same membership rights in the mu-
tual holding company as were con-
ferred upon them by the charter of the
reorganizing association immediately
prior to reorganization, but shall not
confer any membership rights in con-
nection with any borrowings made
after the reorganization; and

(4) Confer upon the borrowers of any
acquiree association or any association
that is in the mutual form when ac-
quired by the mutual holding company
who are borrowers at the time of the
acquisition the same membership
rights in the mutual holding company
as were conferred upon them by the
charter of the acquired association im-
mediately prior to acquisition, but
shall not confer any membership rights
in connection with any borrowings
made after the acquisition, provided
that if the acquired association is
merged into another association from
which the mutual holding company
draws members, the borrowers of the
acquired association shall instead re-
ceive the same grandfathered member-
ship rights as the borrowers of the as-
sociation into which the acquired asso-
ciation is merged received at the time
that association became a subsidiary of
the mutual holding company.

(b) Depositors and borrowers of associa-
tions in the stock form when acquired. A
mutual holding company that acquires
a savings association in the stock
form, other than a resulting associa-
tion or an acquiree association, shall
not confer any membership rights upon
the depositors and borrowers of such
association, unless such association is
merged into an association from which
the mutual holding company draws

§575.6

members, in which case the depositors
of the stock association shall receive
the same membership rights as other
depositors of the association into
which the stock association is merged.

§575.6 Contents of
Plans.

Each Reorganization Plan shall con-
tain a complete description of all sig-
nificant terms of the proposed reorga-
nization, shall attach and incorporate
any Stock Issuance Plan proposed in
connection with the Reorganization
Plan, and shall:

(a) Provide for amendment of the
charter and bylaws of the reorganizing
association to read in the form of the
charter and bylaws of a mutual holding
company, and attach and incorporate
such charter and bylaws;

(b) Provide for the organization of
the resulting association, which shall
be an interim federal or state savings
association subsidiary of the reorga-
nizing association, and attach and in-
corporate the proposed charter and by-
laws of such association;

(c) If the reorganizing association
proposes to form a subsidiary holding
company, provide for the organization
of a subsidiary holding company and
attach and incorporate the proposed
charter and bylaws of such subsidiary
holding company.

(d) Provide for amendment of the
charter and bylaws of any acquiree as-
sociation to read in the form of the
charter and bylaws of a state or federal
savings association in the stock form
(as modified by §575.9(b) of this part),
and attach and incorporate such char-
ter and bylaws;

(e) Provide that, upon consummation
of the reorganization, substantially all
of the assets and liabilities (including
all savings accounts, demand accounts,
tax and loan accounts, United States
Treasury General Accounts, or United
States Treasury Time Deposit Open
Accounts, as defined in part 561 of this
chapter) of the reorganizing associa-
tion shall be transferred to the result-
ing association, which shall thereupon
become an operating savings associa-
tion subsidiary of the mutual holding
company;

(f) Provide that all assets, rights, ob-
ligations, and liabilities of whatever

Reorganization
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nature of the reorganizing association
that are not expressly retained by the
mutual holding company shall be
deemed transferred to the resulting as-
sociation;

(g) Provide that each depositor in the
reorganizing association or any
acquiree association immediately prior
to the reorganization shall upon con-
summation of the reorganization re-
ceive, without payment, an identical
account in the resulting association or
the acquiree association, as the case
may be (Appropriate modifications
should be made to this provision if sav-
ings associations are being merged as a
part of the reorganization);

(h) Provide that the Reorganization
Plan as adopted by the boards of direc-
tors of the reorganizing association
and any acquiree association may be
substantively amended by those boards
of directors as a result of comments
from regulatory authorities or other-
wise prior to the solicitation of proxies
from the members of the reorganizing
association and any acquiree associa-
tion to vote on the Reorganization
Plan and at any time thereafter with
the concurrence of the OTS; and that
the reorganization may be terminated
by the board of directors of the reorga-
nizing association or any acquiree as-
sociation at any time prior to the
meeting of the members of the associa-
tion called to consider the Reorganiza-
tion Plan and at any time thereafter
with the concurrence of the OTS;

(i) Provide that the Reorganization
Plan shall be terminated if not com-
pleted within a specified period of time
(The time period shall not be more
than 24 months from the date upon
which the members of the reorganizing
association or the date upon which the
members of any acquiree association,
whichever is earlier, approve the Reor-
ganization Plan and may not be ex-
tended by the reorganizing or acquiree
association); and

(j) Provide that the expenses incurred
in connection with the reorganization
shall be reasonable.

[68 FR 44114, Aug. 19, 1993, as amended at 63
FR 11365, Mar. 9, 1998]

12 CFR Ch. V (1-1-03 Edition)

§575.7 Issuances of stock by savings
association subsidiaries of mutual
holding companies.

(a) Requirements. Before any stock
issuance, a savings association sub-
sidiary of a mutual holding company
must submit a business plan in accord-
ance with the provisions of §§563b.105
through 563b.115 of this chapter. No
savings association subsidiary of a mu-
tual holding company (including any
resulting association or acquiree asso-
ciation) may issue stock to persons
other than its mutual holding company
parent in connection with a mutual
holding company reorganization, or at
any time subsequent to the associa-
tion’s acquisition by the mutual hold-
ing company, unless the association
obtains advance approval of each such
issuance from the OTS. Issuance by the
OTS of a notice of intent not to dis-
approve a mutual holding company re-
organization pursuant to §575.3(b) of
this part, or failure by the OTS to dis-
approve such a reorganization within
the time prescribed in §575.3(b) of this
part, shall be deemed to constitute ap-
proval of any stock issuance specifi-
cally applied for pursuant to this sec-
tion in connection with the reorganiza-
tion, unless otherwise specified by the
OTS. The OTS shall approve any pro-
posed issuance that meets each of the
criteria set forth below in paragraphs
(a)(1)—(a)(7) of this section.

(1) The proposed issuance is to be
made pursuant to a Stock Issuance
Plan that contains all the provisions
required by §575.8 of this part.

(2) The Stock Issuance Plan is con-
sistent with the terms of the associa-
tion’s charter (or any proposed amend-
ments thereto), including terms gov-
erning the type and amount of stock
that may be issued.

(3) The Stock Issuance Plan would
provide the association, its mutual
holding company parent, and any other
savings association subsidiaries of the
mutual holding company with fully
sufficient capital and would not be in-
equitable or detrimental to the asso-
ciation or its mutual holding company
parent or to members of the mutual
holding company parent.

(4) The proposed price or price range
of the stock to be issued is reasonable.
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(The OTS shall review the reasonable-
ness of the proposed price or price
range in accordance with paragraph (b)
of this section.)

(6) The aggregate amount of out-
standing common stock of the associa-
tion owned or controlled by persons
other than the association’s mutual
holding company parent at the close of
the proposed issuance shall be less than
50% of the association’s total out-
standing common stock, unless the as-
sociation was a stock association when
acquired by the mutual holding com-
pany and is not a resulting association
or an acquiree association, in which
case the foregoing restriction shall not
apply. Any amount of preferred stock
may be issued by any savings associa-
tion subsidiary of a mutual holding
company to persons other than the as-
sociation’s mutual holding company,
consistent with any other applicable
laws and regulations.

(6) The association furnishes the in-
formation required by the OTS in con-
nection with the proposed issuance.

(7) The proposed stock issuance
would fail to meet the convenience and
needs standard of §563b.200(c) of this
chapter.

(8) The proposed issuance complies
with all other applicable laws and regu-
lations.

(b) Pricing and sale of securities. (1) All
of the provisions of part 563b of this
chapter shall apply to a stock issuance
applied for pursuant to this section,
unless otherwise provided for in this
part or clearly inapplicable, as deter-
mined by the OTS. For purposes of this
paragraph (b)(1), the term conversion as
it appears in the provisions of part 563b
of this chapter shall be deemed to refer
to the stock issuance, and the term con-
verted or converting savings association
shall be deemed to refer to the savings
association undertaking the stock
issuance.

(2) Unless otherwise determined by
the OTS, the limitations on the min-
imum and maximum amounts of the
estimated price range required by
§563b.330 of this chapter shall not
apply.

(3) To the extent the pricing mate-
rials submitted pursuant to paragraph
(b)(1) of this section include any dis-
count due to the minority status of the

§575.7

stock to be offered, the materials must
indicate the amount of the discount
and how that amount was determined.

(c) Related approvals. Approval by the
OTS of any stock issuance pursuant to
this section shall also be deemed to
constitute:

(1) Approval under §563.3 of this chap-
ter of the form of stock certificate pro-
posed to be utilized in connection with
the stock issuance, provided such form
was included in the application mate-
rials filed pursuant to this section; and

(2) Preliminary approval under §552.4
of this chapter and approval under
§563.3 of this chapter of any charter or
bylaw amendment required to author-
ize issuance of the stock, provided such
amendment was proposed in the appli-
cation materials filed pursuant to this
section.

(d) Offering restrictions. (1) No rep-
resentations may be made in any man-
ner in connection with the offer or sale
of any stock issued pursuant to this
section that the price, price range or
any other pricing information related
to such stock issuance has been ap-
proved by the OTS or that the stock
has been approved or disapproved by
the OTS or that the OTS has endorsed
the accuracy or adequacy of any secu-
rities offering documents disseminated
in connection with such stock.

(2) The sale of minority stock of the
reorganized stock savings association
to be made under the minority stock
issuance plan, including any sale in a
public offering or direct community
marketing, shall be completed as
promptly as possible and within 45 cal-
endar days after the last day of the
subscription period, unless extended by
the OTS.

(3) In the offer, sale, or purchase of
stock issued pursuant to this section,
no person shall:

(i) Employ any device, scheme, or ar-
tifice to defraud;

(ii) Make any untrue statement of a
material fact or omit to state a mate-
rial fact necessary in order to make
the statements made, in the light of
the circumstances under which they
were made, not misleading; or

(iii) Engage in any act, practice, or
course of business which operates or
would operate as a fraud or deceit upon
a purchaser or seller.
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(4) Prior to the completion of a stock
issuance pursuant to this section, no
person shall transfer, or enter into any
agreement or understanding to trans-
fer, the legal or beneficial ownership of
the stock to be issued to any other per-
son.

(5) Prior to the completion of a stock
issuance pursuant to this section, no
person shall make any offer, or any an-
nouncement of any offer, to purchase
any stock to be issued, or knowingly
acquire any stock in the issuance, in
excess of the maximum purchase limi-
tations established in the Stock
Issuance Plan.

(6) All stock issuances pursuant to
this section must:

(i) Comply with 12 CFR part 563g and,
to the extent applicable, 12 CFR Form
OC; and

(ii) Provide that the offering be
structured in a manner similar to a
standard conversion under 12 CFR part
563b, including the stock purchase pri-
orities accorded members of the
issuing association’s mutual holding
company, unless the association would
qualify for a supervisory conversion if
it were to undertake a conversion
under 12 CFR part 563b; or dem-
onstrates to the satisfaction of the
OTS that a non-conforming issuance
would be more beneficial to the asso-
ciation compared to a conforming of-
fering, considering, in the aggregate,
the effect of each on the association’s
financial and managerial resources and
future prospects, the effect of the
issuance upon the association, the in-
surance risk to the relevant Federal
deposit insurance fund, and the conven-
ience and needs of the community to be
served.

(7) Notwithstanding the restrictions
in paragraph (d)(6)(ii) of this section, a
savings association subsidiary of a mu-
tual holding company may issue stock
as part of a stock benefit plan to any
insider, associate of an insider, or tax
qualified or non-tax qualified employee
stock benefit plan of the mutual hold-
ing company or subsidiary of the mu-
tual holding company without includ-
ing the purchase priorities of part 563b
of this chapter.

(8) As part of a reorganization, a rea-
sonable amount of shares or proceeds
may be contributed to a charitable or-
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ganization that complies with
§§563b.550 to 563b.575 of this chapter,
provided such contribution does not re-
sult in any taxes on excess business
holdings under section 4943 of the In-
ternal Revenue Code (26 U.S.C. 4943).

(e) Procedural and substantive require-
ments. The procedural and substantive
requirements of 12 CFR part 563b shall
apply to all mutual holding company
stock issuances under this section, un-
less clearly inapplicable.

[68 FR 44114, Aug. 19, 1993, as amended at 59
FR 22735, May 3, 1994; 67 FR 52035, Aug. 9,
2002; 67 FR 78153, Dec. 23, 2002]

§575.8 Contents
Plans.

of Stock Issuance

(a) Mandatory provisions. Each of the
provisions mandatory for all stock
issuance plans under this paragraph
shall be deemed regulatory require-
ments. Each Stock Issuance Plan shall
contain a complete description of all
significant terms of the proposed stock
issuance (including the information
specified in §563b.660 of this chapter to
the extent known), shall attach and in-
corporate the proposed form of stock
certificate, the proposed stock order
form, and any agreements or other doc-
uments defining the rights of the
stockholders, and shall:

(1) Provide that the stock shall be
sold at a total price equal to the esti-
mated pro forma market value of such
stock, based upon an independent valu-
ation, as provided in §575.7(b) of this
part;

(2) Provide that the aggregate
amount of outstanding common stock
of the association owned or controlled
by persons other than the association’s
mutual holding company parent at the
close of the proposed issuance shall be
less than fifty percent of the associa-
tion’s total outstanding common stock
(This provision may be omitted if the
proposed issuance will be conducted by
an association that was in the stock
form when acquired by its mutual hold-
ing company parent, provided the asso-
ciation is not a resulting association or
an acquiree association);

(3) Provide that the aggregate
amount of common stock acquired in
the proposed issuance, plus all prior
issuances of the association, by any
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non-tax-qualified employee stock ben-
efit plan of the association or any in-
sider of the association and his or her
associates, exclusive of any stock ac-
quired by said plan or insider and his
or her associates in the secondary mar-
ket, shall not exceed 4.9 percent of the
outstanding shares of common stock of
the association at the close of the pro-
posed issuance. In calculating the num-
ber of shares held by any insider or as-
sociate under this provision or the pro-
vision in paragraph (a)(4) of this sec-
tion, shares held by any tax-qualified
or non-tax-qualified employee stock
benefit plan of the association that are
attributable to such person shall not be
counted;

(4) Provide that the aggregate
amount of stock, whether common or
preferred, acquired in the proposed
issuance, plus all prior issuances of the
association, by any non-tax-qualified
employee stock benefit plan of the as-
sociation or any insider of the associa-
tion and his or her associates, exclu-
sive of any stock acquired by said plan
or insider and his or her associates in
the secondary market, shall not exceed
4.9 percent of the stockholders’ equity
of the association at the close of the
proposed issuance;

(6) Provide that the aggregate
amount of common stock acquired in
the proposed issuance, plus all prior
issuances of the association, by any
one or more tax-qualified employee
stock benefit plans of the association,
exclusive of any stock acquired by such
plans in the secondary market, shall
not exceed 4.9 percent of the out-
standing shares of common stock of
the association at the close of the pro-
posed issuance;

(6) Provide that the aggregate
amount of stock, whether common or
preferred, acquired in the proposed
issuance, plus all prior issuances of the
association, by any one or more tax-
qualified employee stock benefit plans
of the association, exclusive of any
stock acquired by such plans in the
secondary market, shall not exceed 4.9
percent of the stockholders’ equity of
the association at the close of the pro-
posed issuance;

(7)) Provide that the aggregate
amount of common stock acquired in
the proposed issuance, plus all prior

§575.8

issuances of the association, by all
non-tax-qualified employee stock ben-
efit plans of the association, insiders of
the association, and associates of insid-
ers of the association, exclusive of any
stock acquired by such plans, insiders,
and associates in the secondary mar-
ket, shall not exceed the following per-
centages of the outstanding common
stock of the association, held by per-
sons other than the association’s mu-
tual holding company parent at the
close of the proposed issuance:

Officer
and direc-

Institution size tor pur-

chases

(percent)
$50,000,000 OF I€SS .....ocvvviiiiiiriiiicccccsieis 35
$50,000,001-100,000,000 ... 34
$100,000,001-150,000,000 . 33
$150,000,001-200,000,000 . 32
$200,000,001-250,000,000 . 31
$250,000,001-300,000,000 . 30
$300,000,001-350,000,000 . 29
$350,000,001-400,000,000 . 28
$400,000,001-450,000,000 . 27
$450,000,001-500,000,000 . . 26
Over $500,000,000 .........cceririrenierieniieieene e 25

(ii) In calculating the number of
shares held by insiders and their asso-
ciates under this provision or the pro-
vision in paragraph (a)(8) of this sec-
tion, shares held by any tax-qualified
or non-tax-qualified employee stock
benefit plan of the association that are
attributable to such persons shall not
be counted.

(8) Provide that the aggregate
amount of stock, whether common or
preferred, acquired in the proposed
issuance, plus all prior issuances of the
association, by all non-tax-qualified
employee stock benefit plans of the as-
sociation, insiders of the association,
and associates of insiders of the asso-
ciation, exclusive of any stock ac-
quired by said plans, insiders, and asso-
ciates in the secondary market, shall
not exceed the following percentages of
the stockholders’ equity of the associa-
tion, held by persons other than the as-
sociation’s mutual holding company
parent at the close of the proposed
issuance:

Officer
and direc-
tor pur-
chases
(percent)

Institution size

$50,000,000 OF €SS ...vvvvieiciiieeeecieeeeeeiiee e 35
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Officer
and direc-

Institution size tor pur-

chases

(percent)
$50,000,001-100,000,000 .. 34
$100,000,001-150,000,000 33
$150,000,001-200,000,000 32
$200,000,001-250,000,000 31
$250,000,001-300,000,000 30
$300,000,001-350,000,000 29
$350,000,001-400,000,000 28
$400,000,001-450,000,000 27
$450,000,001-500,000,000 26
Over $500,000,000 25
(9) Provide that the aggregate

amount of common stock acquired in
the proposed issuance, plus all prior
issuances of the association, by all
stock benefit plans, other than em-
ployee stock ownership plans, shall not
exceed more than 25 of the outstanding
common stock of the association held
by persons other than the association’s
mutual holding company parent.

(10) Provide that the issuance shall
be conducted in compliance with 12
CFR part 563g and, to the extent appli-
cable, Form OC;

(11) Provide that the sales price of
the shares of stock to be sold in the
issuance shall be a uniform price deter-
mined in accordance with §575.7 of this
part;

(12) Provide that, if at the close of
the stock issuance the association has
more than thirty-five shareholders of
any class of stock, the association
shall promptly register that class of
stock pursuant to the Securities Ex-
change Act of 1934, as amended (15
U.S.C. 78a-78jj), and undertake not to
deregister such stock for a period of
three years thereafter;

(13) Provide that, if at the close of
the stock issuance the association has
more than one hundred shareholders of
any class of stock, the association
shall use its best efforts to:

(i) Encourage and assist a market
maker to establish and maintain a
market for that class of stock; and

(ii) List that class of stock on a na-
tional or regional securities exchange
or on the NASDAQ quotation system;

(14) Provide that, for a period of
three years following the proposed
issuance, no insider of the association
or his or her associates shall purchase,
without the prior written approval of
the OTS, any stock of the association
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except from a broker dealer registered
with the Securities and Exchange Com-
mission, except that the foregoing re-
striction shall not apply to:

(i) Negotiated transactions involving
more than one percent of the out-
standing stock in the class of stock; or

(i1) Purchases of stock made by and
held by any tax-qualified or non-tax-
qualified employee stock benefit plan
of the association even if such stock is
attributable to insiders of the associa-
tion or their associates;

(15) Provide that stock purchased by
insiders of the association and their as-
sociates in the proposed issuance shall
not be sold for a period of at least one
year following the date of purchase, ex-
cept in the case of death of the insider
or associate;

(16) Provide that, in connection with
stock subject to restriction on sale for
a period of time:

(i) Bach certificate for such stock
shall bear a legend giving appropriate
notice of such restriction;

(ii) Appropriate instructions shall be
issued to the association’s transfer
agent with respect to applicable re-
strictions on transfer of such stock;
and

(iii) Any shares issued as a stock div-
idend, stock split, or otherwise with re-
spect to any such restricted stock shall
be subject to the same restrictions as
apply to the restricted stock;

(17) Provide that the association will
not offer or sell any of the stock pro-
posed to be issued to any person whose
purchase would be financed by funds
loaned, directly or indirectly, to the
person by the association;

(18) Provide that, if necessary, the as-
sociation’s charter will be amended to
authorize issuance of the stock and at-
tach and incorporate by reference the
text of any such amendment;

(19) Provide that the expenses in-
curred in connection with the issuance
shall be reasonable;

(20) Provide that the Stock Issuance
Plan, if proposed as part of a Reorga-
nization Plan, may be amended or ter-
minated in the same manner as the Re-
organization Plan. Otherwise, the
Stock Issuance Plan shall provide that
it may be substantively amended by
the board of directors of the issuing as-
sociation as a result of comments from
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regulatory authorities or otherwise
prior to approval of the Plan by the
OTS, and at any time thereafter with
the concurrence of the OTS; and that
the Stock Issuance Plan may be termi-
nated by the board of directors at any
time prior to approval of the Plan by
the OTS, and at any time thereafter
with the concurrence of the OTS;

(21) Provide that, unless an extension
is granted by the OTS, the Stock
Issuance Plan shall be terminated if
not completed within 90 days of:

(i) The date of such approval; or

(i1) For stock issuances subject to the
offering circular requirements of part
563g of this chapter, the date on which
the offering circular was declared effec-
tive by the OTS; and

(22) Provide that the association may
make scheduled discretionary con-
tributions to a tax-qualified employee
stock benefit plan provided such con-
tributions do not cause the association
to fail to meet any of its regulatory
capital requirements.

(b) Optional provisions.
Issuance Plan may:

(1) Provide that, in the event the pro-
posed stock issuance is part of a Reor-
ganization Plan, the stock offering
may be commenced concurrently with
or at any time after the mailing to the
members of the reorganizing associa-
tion and any acquiree association of
any proxy statement(s) authorized for
use by the OTS. The offering may be
closed before the required membership
vote(s), provided the offer and sale of
the stock shall be conditioned upon the
approval of the Reorganization Plan
and Stock Issuance Plan by the mem-
bers of the reorganizing association
and any acquiree association;

(2) Provide that any insignificant res-
idue of stock of the association not
sold in the offering may be sold in such
other manner as provided in the Stock
Issuance Plan, with the OTS’s ap-
proval;

(3) Provide that the association may
issue and sell, in lieu of shares of its
stock, units of securities consisting of
stock and long-term warrants or other
equity securities, in which event any
reference in the provisions of this sec-
tion and in §575.7 of this part to stock
shall apply to such units of equity se-

A Stock
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curities unless the context otherwise
requires; or

(4) Provide that the association may
reserve shares representing up to ten
percent of the proposed offering for
issuance in connection with an em-
ployee stock benefit plan.

[68 FR 44114, Aug. 19, 1993, as amended at 67
FR 52035, Aug. 9, 2002]

§575.9 Charters and bylaws for mutual
holding companies and their sav-
ings association subsidiaries.

(a) Charters and bylaws for mutual
holding companies—(1) Charters. The
charter of a mutual holding company
shall be in the form set forth in this
paragraph (a)(1) and may include any
of the additional provisions permitted
pursuant to paragraph (a)(2) of this sec-
tion.

CHARTER

Section 1: Corporate title. The name of the
mutual holding company is (the ‘“Mu-
tual Company’’).

Section 2: Duration. The duration of the Mu-
tual Company is perpetual.

Section 3: Purpose and powers. The purpose
of the Mutual Company is to pursue any or
all of the lawful objectives of a federal mu-
tual savings and loan holding company char-
tered under section 10(o) of the Home Own-
ers’ Loan Act, 12 U.S.C. 1467a(0), and to exer-
cise all of the express, implied, and inci-
dental powers conferred thereby and all acts
amendatory thereof and supplemental there-
to, subject to the Constitution and the laws
of the United States as they are now in ef-
fect, or as they may hereafter be amended,
and subject to all lawful and applicable
rules, regulations, and orders of the Office of
Thrift Supervision (‘“‘OTS”’).

Section 4: Capital. The Mutual Company
shall have no capital stock.

Section 5: Members. [The content of this sec-
tion 5 shall be identical to the content of the
parallel section in the charter of the reorga-
nizing association, with the following excep-
tions: (A) Any provisions conferring member-
ship rights upon borrowers of the reorga-
nizing association shall be eliminated and
replaced with provisions grandfathering
those rights in accordance with 12 CFR 575.5;
and (B) appropriate changes shall be made to
indicate that membership rights in the mu-
tual holding company derive from deposit
accounts in and, to the extent of any grand-
father provisions, borrowings from the re-
sulting association. Set forth below is an ex-
ample of how section 5 should appear in the
charter of a mutual holding company formed
by a reorganizing association whose charter
conforms to the model charter prescribed for
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federal mutual savings associations for cal-
endar year 1989. Additional changes to this
section 5 may be required whenever a mutual
holding company reorganization involves an
acquiree association, or a mutual holding
company makes a post-reorganization acqui-
sition of a mutual savings association, so as
to preserve the membership rights of the
members of the acquired association con-
sistent with 12 CFR 575.5.]

All holders of the savings, demand, or

other authorized accounts of

[insert the name of the resulting
association] (the ‘‘Association’’) are mem-
bers of the Mutual Company. With respect to
all questions requiring action by the mem-
bers of the Mutual Company, each holder of
an account in the Association shall be per-
mitted to cast one vote for each $100, or frac-
tion thereof, of the withdrawal value of the
member’s account. In addition, borrowers
from the Association as of [insert
the date of the reorganization or any earlier
date as of which new borrowings ceased to
result in membership rights] shall be enti-
tled to one vote for the period of time during
which such borrowings are in existence. [The
foregoing sentence should be included only if
the charter of the reorganizing association
confers voting rights on any borrowers.] No
member, however, shall cast more than one
thousand votes. All accounts shall be non-
assessable.

Section 6. Directors. The Mutual Company
shall be under the direction of a board of di-
rectors. The authorized number of directors
shall not be fewer than five nor more than
fifteen, as fixed in the Mutual Company’s by-
laws, except that the number of directors
may be decreased to a number less than five
or increased to a number greater than fifteen
with the prior approval of the Director of the
Office or his or her delegate.

Section 7: Capital, surplus, and distribution of
earnings. [The content of this section 7 shall
be identical to the content of the parallel
section in the charter of the reorganizing as-
sociation, except for changes made to indi-
cate that distribution rights in the mutual
holding company derive from deposit ac-
counts in the resulting association, any
changes required to provide that the Direc-
tor of the OTS shall be the approving author-
ity in instances where the charter requires
regulatory approval of distributions, and any
other changes necessary to accommodate the
mutual holding company format. Set forth
below is an example of how section 7 should
appear in the charter of a mutual holding
company formed by a reorganizing associa-
tion whose charter conforms to the model
charter prescribed for federal mutual savings
associations for calendar year 1989. Addi-
tional changes to this section 7 may be re-
quired whenever a mutual holding company
reorganization involves an acquiree associa-
tion, or a mutual holding company makes a
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post-reorganization acquisition of a mutual
savings association, so as to preserve the
membership rights of the members of the ac-
quired association consistent with 12 CFR
575.5.]

The Mutual Company shall distribute net
earnings to account holders of the Associa-
tion on such basis and in accordance with
such terms and conditions as may from time
to time be authorized by the Director of the
OTS, provided that the Mutual Company
may establish minimum account balance re-
quirements for account holders to be eligible
for distributions of earnings.

All holders of accounts of the Association
shall be entitled to equal distribution of the
assets of the Mutual Company, pro rata to
the value of their accounts in the Associa-
tion, in the event of voluntary or involun-
tary liquidation, dissolution, or winding up
of the Mutual Company.

Section 8. Amendment. Adoption of any
preapproved charter amendment shall be ef-
fective after such preapproved amendment
has been approved by the members at a legal
meeting. Any other amendment, addition,
change, or repeal of this charter must be ap-
proved by the Office prior to approval by the
members at a legal meeting and shall be ef-
fective upon filing with the Office in accord-
ance with regulatory procedures.

Attest:
Secretary of the Association

By:

President or Chief Executive Officer of
the Association

Attest:

Secretary of the Office of Thrift Super-
vision
By:

Director of the Office of Thrift Super-
vision
Effective Date:

(2) Charter amendments. The rules and
regulations set forth in §544.2 of this
chapter regarding charter amendments
and reissuances of charters (including
delegations and filing instructions)
shall be applicable to mutual holding
companies to the same extent as if mu-
tual holding companies were Federal
mutual savings associations, except
that, with respect to the pre-approved
charter amendments set forth in §544.2
of this chapter, §§544.2(b)(1) and (b)(3)
of this chapter shall not apply to mu-
tual holding companies, and mutual
holding companies changing their cor-
porate title pursuant to §544.2(b)(2) of
this chapter shall be required to com-
ply with §575.9(a)(3) of this part as well
as §543.1(b) of this chapter.
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(3) Corporate title. The corporate title
of each mutual holding company shall
include the term ‘“‘mutual’” or the ab-
breviation “M.H.C.”

(4) Bylaws. The rules and regulations
set forth in §544.5 of this chapter re-
garding bylaws (including their con-
tent, any amendments thereto, delega-
tions, and filing instructions) shall be
applicable to mutual holding compa-
nies to the same extent as if mutual
holding companies were federal mutual
savings associations. The model bylaws
for Federal mutual savings associa-
tions set forth in the OTS Applications
Processing Handbook shall also serve
as the model bylaws for mutual holding
companies, except that the term ‘‘as-
sociation’ each time it appears therein
shall be replaced with the term ‘“Mu-
tual Company’’; section 11(e) (extend-
ing leniency to borrowing members)
and section 11(f) (rejection of applica-
tions for accounts or membership)
shall be removed and the remaining
paragraphs of section 12 redesignated
accordingly.

(5) Awailability of charter and bylaws.
A mutual holding company shall make
available to its members at all times in
the offices of each subsidiary savings
association from which the mutual
holding company draws members a
true copy of its charter and bylaws, in-
cluding any amendments, and shall de-
liver such a copy to any member upon
request. Mutual holding companies
shall also be subject to the provisions
of §544.8 of this chapter.

(b) Charters and bylaws of subsidiary
savings associations of mutual holding
companies. Except as specified other-
wise by the OTS in any notice of intent
not to disapprove a mutual holding
company reorganization or in any reg-
ulation or order, each subsidiary sav-
ings association of a mutual holding
company shall be subject to the same
rules and regulations regarding char-
ters and bylaws as are applicable to
stock savings associations that are
chartered by the OTS, 12 CFR part 552,
or by the appropriate state chartering
authority, as the case may be, provided
that the charter of each resulting asso-
ciation, each acquiree association, and
each mutual savings association that is
acquired by a mutual holding company

§575.9

shall contain the provision set forth
below:

In any situation in which the priority of the
accounts of the association is in controversy,
all such accounts shall, to the extent of their
withdrawable value, be debts of the associa-
tion having at least as high a priority as the
claims of general creditors of the association
not having priority (other than any priority
arising or resulting from consensual subordi-
nation) over other general creditors of the
association.

(c) Approval of charters and bylaws of
mutual holding companies and their sav-
ings association subsidiaries in connection
with Reorganization Plans—(1) Issuance
by the OTS of a notice of intent not to
disapprove a reorganization pursuant
to §575.3(b) of this part, or failure by
the OTS to disapprove such a reorga-
nization within the time prescribed in
§575.3(b) of this part, shall be deemed
to constitute:

(i) Approval pursuant to §575.3(d) of
this part and this section for the reor-
ganizing association to amend its char-
ter and bylaws in their entirety to read
in the form of the mutual holding com-
pany charter and bylaws proposed in
the Reorganization Notice (as modified
by any conditions imposed by the OTS
in its notice of intent not to disapprove
or paragraph (c)(2) of this section and
subject to paragraph (c)(5) of this sec-
tion);

(ii) If the Reorganization Plan pro-
vides that the resulting association is
to be federally chartered, approval pur-
suant to 12 U.S.C. 1464 (a) and (e) and
§§552.2-1 and 552.2-2 of this chapter of
the organization of the resulting asso-
ciation and the proposed charter and
bylaws of such association (as modified
by any conditions imposed by the OTS
in its notice of intent not to disapprove
or by paragraph (c)(2) of this section
and subject to paragraph (c)(56) of this
section); and

(iii) If the Reorganization Plan pro-
vides that the acquiree association is
to be federally chartered, approval pur-
suant to §552.4 of this chapter of the
amendment of the existing charter of
the acquiree association in its entirety
to read in the form of the proposed
charter and bylaws of such association
(as modified by any conditions imposed
by the OTS in its notice of intent not
to disapprove or paragraph (c¢)(2) of this
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section and subject to paragraph (c)(b)
of this section).

(2) In the event the charter and by-
laws of a mutual holding company and
of any federally-chartered resulting as-
sociation or acquiree association are
approved pursuant to paragraph (c)(1)
of this section due to failure of the
OTS to disapprove a Reorganization
Notice within the time prescribed in
§575.3(b) of this part, such approval
shall be subject to the condition that
such charter(s) and bylaws shall con-
form in every particular to the model
charter(s) and bylaws for mutual hold-
ing companies and/or federal stock sav-
ings associations, as the case may be,
as set forth in the OTS’s regulations.

(3) Promptly after approval of the
amendment of the charter of a reorga-
nizing association to read in the form
of a mutual holding company charter
pursuant to paragraph (c¢)(1) of this sec-
tion, the OTS shall issue an executed
copy of such charter to the reorga-
nizing association. Such charter shall
not become effective until consumma-
tion of the Reorganization Plan, at
which point in time it shall replace and
nullify the charter of the reorganizing
association. The charter of the reorga-
nizing association shall be surrendered
to the OTS within five days after con-
summation of the Reorganization Plan.
If the Reorganization Plan is termi-
nated for any reason, the charter of the
mutual holding company shall become
immediately null and void and shall be
returned to the OTS within five days.

(4) Promptly after approval of any
federal charter for a resulting associa-
tion pursuant to paragraph (c)(1) of
this section or approval of the amend-
ment of any federal charter of an
acquiree association pursuant to para-
graph (c)(1) of this section, the OTS
shall issue an executed copy of such
charter(s) to the reorganizing associa-
tion and/or the acquiree association, as
the case may be.

(i) Prior to consummation of the Re-
organization Plan, the resulting asso-
ciation (whether chartered under fed-
eral or state law) shall constitute an
interim savings association subsidiary
of the reorganizing association and
shall not accept any deposits or engage
in any other business activities except
for those activities necessary to con-
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summate the Reorganization Plan. If
the Reorganization Plan is terminated
for any reason, the charter of the re-
sulting association shall immediately
become null and void and, if the result-
ing association is federally chartered,
the charter shall be returned to the
OTS within five days.

(ii) Any amended charter issued to an
acquiree association (whether by the
OTS or the appropriate state author-
ity) shall not become effective until
consummation of the Reorganization
Plan, at which point in time it shall re-
place and nullify the prior charter of
the acquiree association. The prior
charter of any federally-chartered
acquiree association shall be surren-
dered to the OTS within five days after
consummation of the Reorganization
Plan. If the Reorganization Plan is ter-
minated for any reason, the amended
charter of the acquiree association
shall become immediately null and
void and, if the acquiree association is
federally chartered, the amended char-
ter shall be returned to the OTS within
five days.

(5) Approval of the amendment of the
charter and bylaws of the reorganizing
association to read in the form of the
charter and bylaws of a mutual holding
company and of any acquiree associa-
tion to read in the form of a stock as-
sociation and approval of the organiza-
tion of any resulting association and of
its charter and bylaws pursuant to
paragraph (c¢)(1) of this section shall be
subject to any conditions subsequent
that the OTS may impose in connec-
tion therewith or with its notice of in-
tent not to disapprove the reorganiza-
tion.

[68 FR 44114, Aug. 19, 1993, as amended at 61
FR 64021, Dec. 3, 1996; 62 FR 66264, Dec. 18,
1997]

§575.10 Acquisition and disposition of
savings associations, savings and
loan holding companies, and other
corporations by mutual holding
companies.

(a) Acquisitions—(1) Stock savings asso-
ciations. A mutual holding company
may acquire control of a savings asso-
ciation that is in the stock form, pro-
vided the necessary approvals are ob-
tained from the OTS, including (with-
out limitation) approval pursuant to
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part 574 of this chapter and, if the ac-
quisition involves a merger or transfer
of assets or liabilities, approval pursu-
ant to §§552.13, 563.22, and part 546 of
this chapter, as appropriate.

(2) Mutual savings associations. A mu-
tual holding company may acquire a
savings association in the mutual form
by merger of such association into any
subsidiary savings association of such
holding company from which the par-
ent mutual holding company draws
members or into an interim savings as-
sociation subsidiary of the mutual
holding company, provided:

(i) The proposed acquisition is ap-
proved by a majority of the board of di-
rectors of the mutual association;

(ii) The proposed acquisition is sub-
mitted to the mutual association’s
members pursuant to a proxy state-
ment authorized for use by the OTS
and such acquisition is approved by a
majority of the total votes of the asso-
ciation’s members eligible to be cast at
a meeting held at the call of the asso-
ciation’s directors in accordance with
the procedures prescribed by the asso-
ciation’s charter and bylaws;

(iii) The necessary approvals are ob-
tained from the OTS, including (with-
out limitation) approval pursuant to
part 574 of this chapter and §§552.13,
563.22, and part 546 of this chapter, as
appropriate, and any approvals re-
quired to form an interim association,
to amend the charter and bylaws of the
association being acquired, and/or to
amend the charter and bylaws of the
mutual holding company consistent
with 575.6(a) of this part; and

(iv) The approval of the members of
the mutual holding company is ob-
tained, if the OTS advises the mutual
holding company in writing that such
approval will be required.

(3) Mutual holding companies. A mu-
tual holding company that is not a sub-
sidiary holding company may acquire
control of another mutual holding
company, including a subsidiary hold-
ing company, by merging with or into
such company, provided the necessary
approvals are obtained from the OTS,
including (without Ilimitation) ap-
proval pursuant to part 574 of this
chapter. The approval of the members
of the mutual holding companies shall
also be obtained if the OTS advises the
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mutual holding companies in writing
that such approval will be required.

(4) Stock holding companies. A mutual
holding company may acquire control
of a savings and loan holding company
in the stock form that is not a sub-
sidiary holding company, provided the
necessary approvals are obtained from
the OTS, including (without limita-
tion) approval pursuant to part 574 of
this chapter. The acquired holding
company may be held as a subsidiary of
the mutual holding company or merged
into the mutual holding company.

(5) Non-controlling acquisitions of sav-
ings association stock. A mutual holding
company may acquire non-controlling
amounts of the stock of savings asso-
ciations and savings and loan holding
companies subject to the restrictions
imposed by 12 U.S.C. 1467a(e) and (q)
and §§574.8 and 584.4 of this chapter.

(6) Other corporations. A mutual hold-
ing company may acquire control of,
and make non-controlling investments
in the stock of, any corporation other
than a savings association or savings
and loan holding company only if:

(i) (A) Such corporation is engaged
exclusively in activities that are per-
missible for mutual holding companies
pursuant to §575.11(a) of this part; or

(B) It is lawful for the stock of such
corporation to be purchased by a fed-
eral savings association under part 559
of this chapter or by a state savings as-
sociation under the law of any state
where any subsidiary savings associa-
tion of the mutual holding company
has its home office; and

(ii) Such corporation is not con-
trolled, directly or indirectly, by a sav-
ings association subsidiary of the mu-
tual holding company.

(b) Dispositions—(1) A mutual holding
company shall provide written notice
to the OTS at least 30 days prior to the
effective date of any direct or indirect
transfer of any of the stock that it
holds in a subsidiary holding company,
a resulting association, an acquiree as-
sociation, or any subsidiary savings as-
sociation that was in the mutual form
when acquired by the mutual holding
company, including stock transferred
in connection with a pledge pursuant
to §575.11(b) or any transfer of all or a
substantial portion of the assets or li-
abilities of any such subsidiary holding
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company or association. Any such dis-
position shall comply with the require-
ments of this part or with part 563b of
this chapter, as appropriate, and with
any other applicable statute or regula-
tion including, without Ilimitation,
parts 546, 563 and 574 of this chapter.

(2) A mutual holding company may,
subject to applicable laws and regula-
tions, transfer any or all of the stock
or cause or permit the transfer of any
or all of the assets and liabilities of:

(i) Any subsidiary savings associa-
tion that was in the stock form when
acquired, provided such association is
not a resulting association or an
acquiree association;

(ii) Any subsidiary savings and loan
holding company acquired pursuant to
paragraph (a)(4) of this section; or

(iii) Any corporation other than a
savings association or savings and loan
holding company.

(3) A mutual holding company may,
subject to applicable laws and regula-
tions, transfer any stock acquired pur-
suant to paragraph (a)(b) of this sec-
tion.

(4) No transfer authorized by this sec-
tion may be made to any insider of the
mutual holding company, any asso-
ciate of an insider of the mutual hold-
ing company, or any tax-qualified or
non-tax-qualified employee stock ben-
efit plan of the mutual holding com-
pany unless the mutual holding com-
pany provides notice to the OTS at
least 30 days prior to the effective date
of the proposed transfer. This notice
shall be in addition to any other appli-
cation or notice required under appli-
cable laws or regulations, including,
without limitation, this part and parts
563, 563b, 574 of this chapter.

[68 FR 44114, Aug. 19, 1993, as amended at 60
FR 66720, Dec. 26, 1995; 63 FR 11365, Mar. 9,
1998]

§575.11 Operating restrictions.

(a) Activities restrictions. A mutual
holding company may engage in any
business activity specified in 12 U.S.C.
1467a(c)(2) or (c)(9)(A){i). In addition,
the business activities of subsidiaries
of mutual holding companies may in-
clude the activities specified in
§575.10(a)(6) of this part. A mutual
holding company or its subsidiaries
may engage in the foregoing activities

12 CFR Ch. V (1-1-03 Edition)

only upon compliance with the proce-
dures specified in §§584.2-1(c) or 584.2—
2(b) of this chapter.

(b) Pledging stock—(1) No mutual
holding company may pledge the stock
of its resulting association, an acquiree
association, or any subsidiary savings
association that was in the mutual
form when acquired by the mutual
holding company (or its parent mutual
holding company), unless the proceeds
of the loan secured by the pledge are
infused into the association whose
stock is pledged. No mutual holding
company may pledge the stock of its
subsidiary holding company unless the
proceeds of the loan secured by the
pledge are infused into any savings as-
sociation subsidiary of the subsidiary
holding company that is a resulting as-
sociation, an acquiree association, or a
subsidiary savings association that was
in the mutual form when acquired by
the subsidiary holding company (or its
parent mutual holding company). In
the event the subsidiary holding com-
pany has more than one savings asso-
ciation subsidiary, the loan proceeds
shall, unless otherwise approved by the
OTS, be infused in equal amounts to
each savings association subsidiary.
Any amount of the stock of such asso-
ciation or subsidiary holding company
may be pledged for these purposes.
Nothing in this paragraph (b)(1) shall
be deemed to prohibit:

(i) The payment of dividends from a
subsidiary savings association to its
mutual holding company parent to the
extent otherwise permissible; or

(ii) The payment of dividends from a
subsidiary holding company to its mu-
tual holding company parent to the ex-
tent otherwise permissible; or

(iii) A mutual holding company from
pledging the stock of more than one
savings association subsidiary provided
that the stock pledged of each such
subsidiary association is proportionate
to the proceeds of the loan infused into
each subsidiary association.

(2) Within 10 days after its pledge of
stock pursuant to paragraph (b)(1) of
this section, a mutual holding com-
pany shall provide written notice to
the OTS regarding the terms of the
transaction (including the amount of
principal and interest, repayment
terms, maturity date, the nature and
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amount of collateral, and the terms
governing seizure of the collateral) and
shall include in such notice a certifi-
cation that the proceeds of the loan
have been transferred to the subsidiary
savings association whose stock (or the
stock of its parent subsidiary holding
company) has been pledged.

(3) Any mutual holding company that
fails to make any payment on a loan
secured by the pledge of stock pursuant
to paragraph (b)(1) of this section on or
before the date on which such payment
is due shall, on the first day after such
payment is due, provide written notice
of nonpayment to the Regional Direc-
tor.

(c) Restrictions on stock repurchases.
(1) No subsidiary savings association of
a mutual holding company that has
any stockholders other than the asso-
ciation’s mutual holding company and
no subsidiary holding company that
has any stockholders other than its
parent mutual holding company may
repurchase any share of stock within
one year of its date of issuance (which
may include the time period the shares
issued by the savings association were
outstanding if the subsidiary holding
company was formed after the initial
issuance by the savings association),
unless the repurchase:

(i) Is in compliance with §563b.510 of
this chapter;

(ii) Is part of a general repurchase
made on a pro rata basis pursuant to
an offer approved by the OTS and made
to all stockholders of the association
or subsidiary holding company (except
that the parent mutual holding com-
pany may be excluded from the repur-
chase with the OTS’ approval);

(iii) Is limited to the repurchase of
qualifying shares of a director; or

(iv) Is purchased in the open market
by a tax-qualified or non-tax-qualified
employee stock benefit plan of the sav-
ings association (or of a subsidiary
holding company) in an amount rea-
sonable and appropriate to fund such
plan.

(2) No mutual holding company may
purchase shares of its subsidiary sav-
ings association or subsidiary holding
company within one year after a stock
issuance, except if the purchase com-
plies with §563b.510 of this chapter. For
purposes of this subsection, the ref-
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erence in §563b.510 of this chapter to
five percent refers to minority share-
holders.

(d) Restrictions on waiver of dividends.
No mutual holding company may waive
its right to receive any dividend de-
clared by a subsidiary unless either:

(1) No insider of the mutual holding
company, associate of an insider, or
tax-qualified or non-tax-qualified em-
ployee stock benefit plan of the mutual
holding company holds any share of
stock in the class of stock to which the
waiver would apply; or

(2) The mutual holding company pro-
vides the OTS with written notice of
its intent to waive its right to receive
dividends 30 days prior to the proposed
date of payment of the dividend, and
the OTS does not object. The OTS shall
not object to a notice of intent to
waive dividends if:

(i) The waiver would not be detri-
mental to the safe and sound operation
of the savings association; and

(ii) The board of directors of the mu-
tual holding company expressly deter-
mines that waiver of the dividend by
the mutual holding company is con-
sistent with the directors’ fiduciary du-
ties to the mutual members of such
company. A dividend waiver notice
shall include a copy of the resolution of
the board of directors of the mutual
holding company, in form and sub-
stance satisfactory to the OTS, to-
gether with any supporting materials
relied upon by the board, concluding
that the proposed dividend waiver is
consistent with the board’s fiduciary
duties to the mutual members of the
mutual holding company.

(3) The OTS will not consider waived
dividends in determining an appro-
priate exchange ratio in the event of a
full conversion to stock form.

(e) Restrictions on issuance of stock to
insiders. A subsidiary of a mutual hold-
ing company that is not a savings asso-
ciation or subsidiary holding company
may issue stock to any insider, asso-
ciate of an insider or tax-qualified or
non-tax-qualified employee stock ben-
efit plan of the mutual holding com-
pany or any subsidiary of the mutual
holding company, provided that such
persons or plans provide written notice
to the OTS at least 30 days prior to the
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stock issuance, and OTS does not ob-
ject to the subsequent stock issuance.
Subsidiary savings associations and
subsidiary holding companies may
issue stock to such persons only in ac-
cordance with §575.7.

(f) Restrictions on indemnification. The
provisions of §545.121 of this chapter
shall apply to mutual holding compa-
nies in the same manner as if they
were federal savings associations.

(g) Restrictions on employment con-
tracts. The provisions of §563.39 of this
chapter and any policies of the OTS
thereunder shall apply to mutual hold-
ing companies in the same manner as if
they were savings associations.

(h) Applicability of rules governing sav-
ings and loan holding companies. Except
as expressly provided in this part, mu-
tual holding companies shall be subject
to the provisions of 12 U.S.C. 1467a and
3201 et seq. and parts 563e, 574, 583, and
584 of this chapter.

(1) Separate vote for charitable organi-
eation contribution. In a mutual holding
company stock issuance, a separate
vote of a majority of the outstanding
shares of common stock held by stock-
holders other than the mutual holding
company or subsidiary holding com-
pany must approve any charitable or-
ganization contribution.

[68 FR 44114, Aug. 19, 1993, as amended at 60
FR 66720, Dec. 26, 1995; 63 FR 11365, Mar. 9,
1998; 65 FR 43091, July 12, 2000; 67 FR 52036,
Aug. 9, 2002]

§575.12 Conversion or liquidation of
mutual holding companies.

(a) Conversion—(1) Generally. A mu-
tual holding company may convert to
the stock form in accordance with the
rules and regulations set forth in part
563b of this chapter.

(2) Exchange of savings association
stock. Any stock issued pursuant to
§575.7 by a subsidiary savings associa-
tion or subsidiary holding company of
a mutual holding company to persons
other than the parent mutual holding
company may be exchanged for the
stock issued by the parent mutual
holding company in connection with
the conversion of the parent mutual
holding company to stock form. The
parent mutual holding company and
the subsidiary holding company or sav-
ings association must demonstrate to

12 CFR Ch. V (1-1-03 Edition)

the satisfaction of the OTS that the
basis for the exchange is fair and rea-
sonable.

(3) If a subsidiary holding company
or subsidiary savings association has
issued shares to an entity other than
the mutual holding company, the con-
version of the mutual holding company
to stock form may mnot be con-
summated unless a majority of the
shares issued to entities other than the
mutual holding company vote in favor
of the conversion. This requirement ap-
plies in addition to any otherwise re-
quired account holder or shareholder
votes.

(b) Imvoluntary liquidation.—(1) The
OTS may file a petition with the fed-
eral bankruptcy courts requesting the
liquidation of a mutual holding com-
pany pursuant to 12 U.S.C. 1467a(0)(9)
and title 11, United States Code, upon
the occurrence of any of the following
events:

(i) The default of the resulting asso-
ciation, any acquiree association, or
any subsidiary savings association of
the mutual holding company that was
in the mutual form when acquired by
the mutual holding company;

(ii) The default of the parent mutual
holding company or its subsidiary
holding company; or

(iii) Foreclosure on any pledge by the
mutual holding company of subsidiary
savings association stock or subsidiary
holding company stock pursuant to
§575.11(b).

(2) Except as provided in paragraph
(b)(3) of this section, the net proceeds
of any liquidation of any mutual hold-
ing company shall be transferred to the
members of the mutual holding com-
pany or the stock holders of the sub-
sidiary holding company in accordance
with the charter of the mutual holding
company or subsidiary holding com-
pany.

(3) If the FDIC incurs a loss as a re-
sult of the default of any savings asso-
ciation subsidiary of a mutual holding
company and that mutual holding com-
pany is liquidated pursuant to para-
graph (b)(1) of this section, the FDIC
shall succeed to the membership inter-
ests of the depositors of such savings
association in the mutual holding com-
pany, to the extent of the FDIC’s loss.
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(¢) Voluntary liquidation. The provi-
sions of §546.4 of this chapter shall
apply to mutual holding companies in
the same manner as if they were fed-
eral savings associations.

[68 FR 44114, Aug. 19, 1993, as amended at 63
FR 11366, Mar. 9, 1998; 67 FR 52036, Aug. 9,
2002]

§575.13 Procedural requirements.

(a) Prozxies and proxy statements—(1)
Solicitation of proxies. The provisions of
§§563b.225 to 563b.295 of this chapter
shall apply to all solicitations of prox-
ies by any person in connection with
any membership vote required by this
part. OTS must authorize all proxy ma-
terials used in connection with such so-
licitations. Proxy materials must be in
the form and contain the information
specified in §§563b.2565 and 563b.270 of
this chapter and Form PS, to the ex-
tent such information is relevant to
the action that members are being
asked to approve, with such additions,
deletions, and other modifications as
are necessary or appropriate under the
disclosure standard set forth in
§563b.280 of this chapter. File proxies
and proxy statements in accordance
with §563b.1556 of this chapter and ad-
dress them to the Business Trans-
actions Division, Chief Counsel’s Of-
fice, Office of Thrift Supervision, at
the address set forth in §516.40 of this
chapter. For purposes of this paragraph
(a)(1), the term conversion, as it appears
in the provisions of part 563b of this
chapter cited above in this paragraph
(a)(1), refers to the reorganication or the
stock issuance, as appropriate.

(2) Additional proxy disclosure require-
ments. In addition to all disclosure re-
quired by Form PS, all proxies request-
ing accountholder approval of a mutual
holding company reorganization shall
address in detail:

(i) The reasons for the reorganiza-
tion, including the relative advantages
and disadvantages of undertaking the
transaction proposed instead of a
standard conversion;

(ii) Whether management believes
the reorganization is in the best inter-
ests of the association and its
accountholders and the basis of that
belief;

(iii) The fiduciary duties owed to
accountholders by the association’s of-
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ficers and directors and why the reor-
ganization is in accord with those du-
ties and is otherwise equitable to the
accountholders and the association;

(iv) Any compensation agreements
that will be entered into by manage-
ment in connection with the reorga-
nization; and

(v) Whether the mutual holding com-
pany intends to waive dividends, the
implications to accountholders, and
the reasons such waivers are consistent
with the fiduciary duties of the direc-
tors of the mutual holding company.

(3) Nonconforming minority  stock
issuances. Savings associations pro-
posing non-conforming minority stock
issuances pursuant to §575.7(d)(6)(ii)(2)
of this part must include in the proxy
materials to accountholders seeking
approval of a proposed reorganization
an additional disclosure statement
that serves as a cover sheet that clear-
ly addresses:

i) The consequences to
accountholders of voting to approve a
reorganization in which their subscrip-
tion rights are prioritized differently
and potentially eliminated; and

(ii) Any intent by the mutual holding
company to waive dividends, and the
implications to accountholders.

(4) Use of “‘running’ proxies. A mutual
savings association or mutual holding
company may make use of any proxy
conferring general authority to vote on
any and all matters at any meeting of
members, provided that the member
granting such proxy has been furnished
a proxy statement regarding the mat-
ters and the member does not grant a
later-dated proxy to vote at the meet-
ing at which the matter will be consid-
ered or attend such meeting and vote
in person, and further provided that
“running”’ proxies or similar proxies
may not be used to vote for a mutual
holding company reorganization, mu-
tual-to-stock conversion undertaken
either by a mutual savings association
or a mutual holding company or any
other material transaction. Subject to
the limitations set forth in this para-
graph, any proxy conferring on the
board of directors or officers of a mu-
tual savings association general au-
thority to cast a member’s votes on
any and all matters presented to the
members shall be deemed to cover the
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member’s votes as a member of the mu-
tual holding company and such author-
ity shall be conferred on the board of
directors or officers of a mutual hold-
ing company.

(b) Applications under this part. Ex-
cept as provided in paragraph (c) of
this section, any application, notice or
certification required to be filed with
OTS under this part must be filed in
accordance with part 516, subpart A of
this chapter.

(c) Reorganization Notices and stock
issuance applications—(1) Contents. Each
Reorganization Notice submitted to
the OTS pursuant to §575.3(b) of this
part and each application for approval
of the issuance of stock submitted to
the OTS pursuant to §575.7(a) of this
part shall be in the form and contain
the information specified by the OTS.

(2) Filing instructions. Any Reorga-
nization Notice submitted under
§575.3(b) of this part must be filed in
accordance with part 516, subpart A of
this chapter. Any stock issuance appli-
cation submitted pursuant to §575.7(a)
of this part shall be filed in accordance
with §563b.150 of this chapter.

(3) Public notice, agency reports, and
related matters. (i) Sections 563.22(e)(1),
(e)(2), (e)3), and (e)(4) of this chapter
shall apply to all mutual holding com-
pany reorganizations.

(ii) Public notice published pursuant
to paragraph (c)(3)(i) of this section
shall be published in a manner that is
conspicuous to the average reader and
shall be made substantially in the form
indicated in this paragraph (c)(3)(ii).
Such notice shall also be prominently
posted in each office of the association
for a period beginning on the date of
the newspaper notice and ending on the
date of the association’s membership
meeting.

ANNOUNCEMENT OF FILING OF NOTICE OF MU-
TUAL SAVINGS AND LLOAN HOLDING COMPANY
REORGANIZATION

This is to inform the public that s
located in , filed [intends to file]
application materials with the Office of
Thrift Supervision (the “OTS”) on

[insert date] advising the OTS of
its intent to reorganize into the mutual
holding company format pursuant to 12 CFR
part 575 (‘‘Reorganization Notice’’).

This public notice will appear at approxi-
mately one-week intervals over a thirty
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[ten] day period beginning [insert
date] and ending [insert date].

Anyone may submit written comments in
favor of or against the proposed reorganiza-
tion and in so doing may submit such infor-
mation as he or she deems relevant. Such
comments and information must be sent to
the Regional Director at the following ad-
dress: . Three additional
copies of such comments and information
must also be sent to the Applications Filing
Room, Office of Thrift Supervision, 1700 G
Street, NW., Washington, DC 20552. Such
comments and information must be sub-
mitted within thirty [ten] calendar days of
the date on which this public notice was first
published, as indicated in the preceding
paragraph. Up to an additional ten calendar
days may be granted by the Regional Direc-
tor to submit such comments and informa-
tion upon a showing of good cause if a writ-
ten request is received by the Regional Di-
rector within the initial thirty [ten] day pe-
riod specified above. Failure to submit writ-
ten comments on a timely basis objecting to
the Reorganization Notice may preclude the
pursuit of any administrative or judicial
remedies.

You may inspect the non-confidential por-
tion of the Reorganization Notice and non-
confidential portions of all comments and in-
formation filed by the public in response to
the Reorganization Notice by contacting the
Regional Director or the Information Serv-
ices Division, Office of Thrift Supervision,
1700 G Street, NW., Washington, DC 20552. If
you have any questions concerning these
procedures, contact the Regional Director at
) or the Information Services
Division at (202) 906— .

(iii) Promptly after publication, the
association shall file copies of each no-
tice and a publisher’s affidavit of publi-
cation in the same manner as specified
in paragraph (c)(2) of this section.

(iv) If any Reorganization Notice in-
cludes an acquiree association, the
publication requirements of this para-
graph (c)(3) shall be fulfilled both by
the reorganizing association and by the
acquiree association and the first para-
graph of the form of notice set forth in
paragraph (¢)(3)(ii) of this section shall
be replaced with the following para-
graph:

This is to inform the public that s
located in , and ) , located
in , filed [intend to file] application
materials with the Office of Thrift Super-
vision (the “OTS’) on ) [insert
date] advising the OTS of their intent to join
together to reorganize into the mutual hold-
ing company format pursuant to 12 CFR part
575 (‘‘Reorganization Notice’’).
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(v) Upon receipt of a Reorganization
Notice, the OTS shall notify persons
whose request for announcements
under §563e.6 of this chapter have been
received in time for such notification.
The OTS may also notify any other
persons who might have an interest in
the proposed reorganization.

(vi) Disclosure of any part of a Reor-
ganization Notice or any comments by
the public thereon shall be made only
in accordance with paragraph (f) of this
section.

(4) Public comment. Comments by the
public shall be submitted only as pro-
vided in this paragraph (c)(4) or as re-
quested by the OTS. Within thirty (or,
if an emergency exists within the
meaning of §563.22(d)(3) of this chapter,
ten) calendar days of the date of publi-
cation of the first notice required by
paragraph (¢)(3) (i) and (ii) of this sec-
tion, or up to forty (or, if an emergency
exists, twenty), calendar days after
such date if within the initial period an
extension is requested in writing for
good cause shown, anyone may file
comments in favor of or against a Re-
organization Notice and in so doing
may submit such information as he or
she deems relevant. Comments re-
ceived after the comment period, ex-
cept as requested by the OTS,
unverified accusations, or materials
pertaining to a Reorganization Notice
or public comment that the commenter
is unwilling to have disclosed to the
party making such submission shall
not be part of the record and need not
be considered by the OTS. Comments
shall be filed in the manner and in the
locations provided in  paragraph
(c)(3)(ii) of this section.

(d) Amendments. Any association or
mutual holding company may amend
any notice or application submitted
pursuant to this part or file additional
information with respect thereto upon
request of the OTS or upon the associa-
tion’s or mutual holding company’s
own initiative.

(e) Time-frames. All Reorganization
Notices and applications filed pursuant
to this part must be processed in ac-
cordance with standard treatment
processing procedures at part 516, sub-
parts A and E. Any related approvals
requested in connection with Reorga-
nization Notices or applications for ap-
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proval of stock issuances (including,
without limitation, requests for ap-
proval to transfer assets to resulting
associations, to acquire acquiree asso-
ciations, and to organize resulting as-
sociations or interim associations, and
requests for approval of charters, by-
laws, and stock forms) shall be proc-
essed pursuant to the procedures speci-
fied in this section in conjunction with
the Reorganization Notice or stock
issuance application to which they per-
tain, rather than pursuant to any in-
consistent procedures specified else-
where in this chapter. The approval
standards for all such related applica-
tions, however, shall remain un-
changed. The review by OTS of proxy
solicitation materials, including forms
of proxy and proxy statements, and of
any other materials used in connection
with the issuance of stock under §575.7
of this part must not be subject to the
applications processing time-frames
set forth in §§516.210 through 516.290 of
this chapter.

(f) Disclosure. The rules governing
disclosure of any notice or application
submitted pursuant to this part, or any
public comment submitted pursuant to
paragraph (c)(4) of this section, shall be
the same as set forth in §574.6(f) of this
chapter for notices, applications, and
public comments filed under part 574 of
this chapter.

(g) Supervisory cases. The provisions
of paragraphs (¢)(3), (¢)(4) and (f) of this
section may be waived by the OTS in
connection with transactions approved,
or not disapproved, by the OTS for su-
pervisory reasons.

(h) Appeals. Any party aggrieved by a
final action by the OTS which approves
or disapproves any application or no-
tice pursuant to this part 575 may ob-
tain review of such action only by com-
plying with 12 U.S.C. 1467a(j).

(i) Federal preemption. This part 575
preempts state law with regard to the
creation and regulation of mutual
holding companies.

[68 FR 44114, Aug. 19, 1993, as amended at 59
FR 22735, May 3, 1994; 59 FR 44627, Aug. 30,

1994; 59 FR 61262, Nov. 30, 1994; 66 FR 13010,
Mar. 2, 2001; 67 FR 52036, Aug. 9, 2002]

§575.14 Subsidiary holding companies.

(a) Subsidiary holding companies. A
mutual holding company may establish
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a subsidiary holding company as a di-
rect subsidiary to hold 100% of the
stock of its savings association sub-
sidiary. The formation and operation of
the subsidiary holding company may
not be utilized as a means to evade or
frustrate the purposes of this part 575
or part 563b of this chapter. The sub-
sidiary holding company may be estab-
lished either at the time of the initial
mutual holding company reorganiza-
tion or at a subsequent date, subject to
the approval of the OTS.

(b) Stock issuances. For purposes of
§§575.7 and 575.8, the subsidiary holding
company shall be treated as a savings
association issuing stock and shall be
subject to the requirements of those
sections. In the case of a stock
issuance by a subsidiary holding com-
pany, the aggregate amount of out-
standing common stock of the associa-
tion owned or controlled by persons
other than the subsidiary holding com-
pany’s mutual holding company parent
at the close of the proposed issuance
shall be less than 50% of the subsidiary
holding company’s total outstanding
common stock.

(c) Charters and bylaws for subsidiary
holding companies—(1) Charters. The
charter of a subsidiary holding com-
pany shall be in the form set forth in
this paragraph (c)(1) and may include
any of the additional provisions per-
mitted pursuant to paragraph (c)(2) of
this section. The form of the charter is
as follows:

FEDERAL MHC SUBSIDIARY HOLDING COMPANY
CHARTER

Section 1. Corporate title. The full cor-
porate title of the MHC subsidiary holding
company is XXX.

Section 2. Domicile. The domicile of the
MHC subsidiary holding company shall be in
the city of , in the State of

Section 3. Duration. The duration of the
MHC subsidiary holding company is per-
petual.

Section 4. Purpose and powers. The pur-
pose of the MHC subsidiary holding company
is to pursue any or all of the lawful objec-
tives of a federal mutual holding company
chartered under section 10(o) of the Home
Owners’ Loan Act, 12 U.S.C. 1467a(o), and to
exercise all of the express, implied, and inci-
dental powers conferred thereby and by all
acts amendatory thereof and supplemental
thereto, subject to the Constitution and laws
of the United States as they are now in ef-
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fect, or as they may hereafter be amended,
and subject to all lawful and applicable
rules, regulations, and orders of the Office of
Thrift Supervision (‘‘Office”’).

Section 5. Capital stock. The total number
of shares of all classes of the capital stock
that the MHC subsidiary holding company
has the authority to issue is , all
of which shall be common stock of par [or if
no par is specified then shares shall have a
stated] value of per share. The
shares may be issued from time to time as
authorized by the board of directors without
the approval of its shareholders, except as
otherwise provided in this section 5 or to the
extent that such approval is required by gov-
erning law, rule, or regulation. The consider-
ation for the issuance of the shares shall be
paid in full before their issuance and shall
not be less than the par [or stated] value.
Neither promissory notes nor future services
shall constitute payment or part payment
for the issuance of shares of the MHC sub-
sidiary holding company. The consideration
for the shares shall be cash, tangible or in-
tangible property (to the extent direct in-
vestment in such property would be per-
mitted to the MHC subsidiary holding com-
pany), labor, or services actually performed
for the MHC subsidiary holding company, or
any combination of the foregoing. In the ab-
sence of actual fraud in the transaction, the
value of such property, labor, or services, as
determined by the board of directors of the
MHC subsidiary holding company, shall be
conclusive. Upon payment of such consider-
ation, such shares shall be deemed to be fully
paid and nonassessable. In the case of a
stock dividend, that part of the retained
earnings of the MHC subsidiary holding com-
pany that is transferred to common stock or
paid-in capital accounts upon the issuance of
shares as a stock dividend shall be deemed to
be the consideration for their issuance.

Except for shares issued in the initial orga-
nization of the MHC subsidiary holding com-
pany, no shares of capital stock (including
shares issuable upon conversion, exchange,
or exercise of other securities) shall be
issued, directly or indirectly, to officers, di-
rectors, or controlling persons (except for
shares issued to the parent mutual holding
company) of the MHC subsidiary holding
company other than as part of a general pub-
lic offering or as qualifying shares to a direc-
tor, unless the issuance or the plan under
which they would be issued has been ap-
proved by a majority of the total votes eligi-
ble to be cast at a legal meeting.

The holders of the common stock shall ex-
clusively possess all voting power. Each
holder of shares of common stock shall be
entitled to one vote for each share held by
such holder, except as to the cumulation of
votes for the election of directors, unless the
charter provides that there shall be no such
cumulative voting. Subject to any provision
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for a liquidation account, in the event of any
liquidation, dissolution, or winding up of the
MHC subsidiary holding company, the hold-
ers of the common stock shall be entitled,
after payment or provision for payment of
all debts and liabilities of the MHC sub-
sidiary holding company, to receive the re-
maining assets of the MHC subsidiary hold-
ing company available for distribution, in
cash or in kind. Each share of common stock
shall have the same relative rights as and be
identical in all respects with all the other
shares of common stock.

Section 6. Preemptive rights. Holders of
the capital stock of the MHC subsidiary
holding company shall not be entitled to pre-
emptive rights with respect to any shares of
the MHC subsidiary holding company which
may be issued.

Section 7. Directors. The MHC subsidiary
holding company shall be under the direction
of a board of directors. The authorized num-
ber of directors, as stated in the MHC sub-
sidiary holding company’s bylaws, shall not
be fewer than five nor more than fifteen ex-
cept when a greater or lesser number is ap-
proved by the Director of the Office, or his or
her delegate.

Section 8. Amendment of charter. Except
as provided in Section 5, no amendment, ad-
dition, alteration, change or repeal of this
charter shall be made, unless such is pro-
posed by the board of directors of the MHC
subsidiary holding company, approved by the
shareholders by a majority of the votes eligi-
ble to be cast at a legal meeting, unless a
higher vote is otherwise required, and ap-
proved or preapproved by the Office.

Attest:

Secretary of the Subsidiary Holding Com-
pany

By:

President or Chief Executive Officer of the
Subsidiary Holding Company

Attest:

Secretary of the Office of Thrift Supervision
By:

Director of the Office of Thrift Supervision
Effective Date:

(2) Charter amendments. The rules and
regulations set forth in §552.4 of this
chapter regarding charter amendments
and reissuances of charters (including
delegations and filing instructions)
shall be applicable to subsidiary hold-
ing companies to the same extent as if
the subsidiary holding companies were
Federal stock savings associations, ex-
cept that, with respect to the pre-ap-
proved charter amendments set forth
in §552.4 of this chapter, the reference
to home office in §552.4(b)(2) of this
chapter shall be deemed to refer to the
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domicile of the subsidiary holding com-
pany and the requirements of §545.95 of
this chapter shall not apply to sub-
sidiary holding companies.

(3) Bylaws. The rules and regulations
set forth in §552.5 of this chapter re-
garding bylaws (including their con-
tent, any amendments thereto, delega-
tions, and filing instructions) shall be
applicable to subsidiary holding com-
panies to the same extent as if sub-
sidiary holding companies were federal
stock savings associations. The model
bylaws for Federal stock savings asso-
ciations set forth in the OTS Applica-
tions Processing Handbook shall also
serve as the model bylaws for sub-
sidiary holding companies, except that
the term ‘‘association’ each time it ap-
pears therein shall be replaced with the
term ‘‘Subsidiary Holding Company.”’

(4) Annual reports and books and
records. The rules and regulations set
forth in §§552.10 and 552.11 of this chap-
ter regarding annual reports to stock-
holders and maintaining books and
records shall be applicable to sub-
sidiary holding companies to the same
extent as if subsidiary holding compa-
nies were Federal stock savings asso-
ciations.

[63 FR 11366, Mar. 9, 1998]

PART 583—DEFINITIONS FOR REGU-
LATIONS AFFECTING SAVINGS
AND LOAN HOLDING
COMPANIES

Sec.
583.1
583.2
583.3
583.4
583.5
583.6
583.7

Acquire.

Affiliate.

Bank.

Bank holding company.

BIF.

Company.

Control.

583.8 Corporation.

583.9 Director.

583.11 Diversified savings and loan holding
company.

583.12 Multiple savings and loan holding
company.

583.13 Office.

583.14 Officer.

583.15 Parent company.

583.16 Person.

583.17 Qualified thrift lender.

583.18 Registrant.

583.19 SATF.

583.20 Savings and loan holding company.

583.21 Savings association.
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