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an Applicant that the application will 
be approved. 

(e) Charging or proposing to charge 
any fee that does not bear a necessary 
and reasonable relationship to the 
services actually rendered or expenses 
actually incurred in connection with a 
matter before SBA or which is materi-
ally inconsistent with the provisions of 
an applicable compensation agreement 
or Lender Service Provider agreement. 
A fee based solely on a percentage of a 
loan or guarantee amount can be rea-
sonable, depending on the cir-
cumstances of a case and the services 
actually rendered. 

(f) Engaging in any conduct indi-
cating a lack of business integrity or 
business honesty, including debarment, 
criminal conviction, or civil judgment 
within the last seven years for fraud, 
embezzlement, theft, forgery, bribery, 
falsification or destruction of records, 
false statements, conspiracy, receiving 
stolen property, false claims, or ob-
struction of justice. 

(g) Acting as both a Lender Service 
Provider or Referral Agent and a Pack-
ager for an Applicant on the same SBA 
business loan and receiving compensa-
tion for such activity from both the 
Applicant and lender. A limited excep-
tion to this ‘‘two master’’ prohibition 
exists when an Agent acts as a Pack-
ager and is compensated by the Appli-
cant for packaging services; also acts 
as a Referral Agent and is compensated 
by the lender for those activities; dis-
closes the referral activities to the Ap-
plicant; and discloses the packaging 
activities to the lender. 

(h) Violating materially the terms of 
any compensation agreement or Lender 
Service Provider agreement provided 
for in § 103.5. 

(i) Violating or assisting in the viola-
tion of any SBA regulations, policies, 
or procedures of which the Applicant 
has been made aware.

§ 103.5 How does SBA regulate an 
Agent’s fees and provision of serv-
ice? 

(a) Any Applicant, Agent, or Pack-
ager must execute and provide to SBA 
a compensation agreement, and any 
Lender Service Provider must execute 
and provide to SBA a Lender Service 
Provider agreement. Each agreement 

governs the compensation charged for 
services rendered or to be rendered to 
the Applicant or lender in any matter 
involving SBA assistance. SBA pro-
vides the form of compensation agree-
ment and a suggested form of Lender 
Service Provider agreement to be used 
by Agents. 

(b) Compensation agreements must 
provide that in cases where SBA deems 
the compensation unreasonable, the 
Agent or Packager must: reduce the 
charge to an amount SBA deems rea-
sonable, refund any sum in excess of 
the amount SBA deems reasonable to 
the Applicant, and refrain from charg-
ing or collecting, directly or indirectly, 
from the Applicant an amount in ex-
cess of the amount SBA deems reason-
able. 

(c) Each Lender Service Provider 
must enter into a written agreement 
with each lender for whom it acts in 
that capacity. SBA will review all such 
agreements. Such agreements need not 
contain each and every provision found 
in the SBA’s suggested form of agree-
ment. However, each agreement must 
indicate that both parties agree not to 
engage in any sharing of secondary 
market premiums, that the services to 
be provided are accurately described, 
and that the agreement is otherwise 
consistent with SBA requirements. 
Subject to the prohibition on splitting 
premiums, lenders have reasonable dis-
cretion in setting compensation for 
Lender Service Providers. However, 
such compensation may not be directly 
charged to an Applicant or borrower.

PART 105—STANDARDS OF CON-
DUCT AND EMPLOYEE RESTRIC-
TIONS AND RESPONSIBILITIES

STANDARDS OF CONDUCT 

Sec. 
105.101 Cross-reference to employee ethical 

conduct standards and financial disclo-
sure regulations.

RESTRICTIONS AND RESPONSIBILITIES RELATED 
TO SBA EMPLOYEES AND FORMER EMPLOYEES 

105.201 Definitions. 
105.202 Employment of former employee by 

person previously the recipient of SBA 
Assistance. 

105.203 SBA Assistance to person employing 
former SBA employee. 
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105.204 Assistance to SBA employees or 
members of their household. 

105.205 Duty to report irregularities. 
105.206 Applicable rules and directions. 
105.207 Politically motivated activities with 

respect to the Minority Small Business 
Program. 

105.208 Penalties.

RESTRICTIONS ON SBA ASSISTANCE TO OTHER 
INDIVIDUALS 

105.301 Assistance to officers or employees 
of other Government organizations. 

105.302 Assistance to employees or members 
of quasi-Government organizations.

ADMINISTRATIVE PROVISIONS 

105.401 Standards of Conduct Committee. 
105.402 Standards of Conduct Counselors. 
105.403 Designated Agency Ethics Officials.

AUTHORITY: 5 U.S.C. 7301; 15 U.S.C. 634, 
637(a)(18) and (a)(19), 642, and 645(a).

SOURCE: 61 FR 2399, Jan. 26, 1996, unless 
otherwise noted.

STANDARDS OF CONDUCT

§ 105.101 Cross-reference to employee 
ethical conduct standards and fi-
nancial disclosure regulations. 

In addition to this part, Small Busi-
ness Administration (SBA) employees 
should refer to the Uniform Standards 
of Ethical Conduct for Executive 
Branch employees at 5 CFR part 2635, 
the SBA Supplemental Standards of 
Ethical Conduct at 5 CFR chapter 
XLIV, and the Uniform Financial Dis-
closure regulation for Executive 
Branch employees at 5 CFR part 2634.

RESTRICTIONS AND RESPONSIBILITIES 
RELATED TO SBA EMPLOYEES AND 
FORMER EMPLOYEES

§ 105.201 Definitions. 
(a) Employee means an officer or em-

ployee of the SBA regardless of grade, 
status or place of employment, includ-
ing employees on leave with pay or on 
leave without pay other than those on 
extended military leave. Unless stated 
otherwise. Employee shall include 
those within the category of Special 
Government Employee. 

(b) Special Government Employee 
means an officer or employee of SBA, 
who is retained, appointed or employed 
to perform temporary duties on a full-
time or intermittent basis, with or 
without compensation, for not to ex-

ceed 130 days during any period of 365 
consecutive days. 

(c) Person means an individual, a cor-
poration, a company, an association, a 
firm, a partnership, a society, a joint 
stock company, or any other organiza-
tion or institution. 

(d) Household member means spouse 
and minor children of an employee, all 
blood relations of the employee and 
any spouse who resides in the same 
place of abode with the employee. 

(e) SBA Assistance means financial, 
contractual, grant, managerial or 
other aid, including size determina-
tions, section 8(a) participation, licens-
ing, certification, and other eligibility 
determinations made by SBA. The 
term also includes an express decision 
to compromise or defer possible litiga-
tion or other adverse action.

§ 105.202 Employment of former em-
ployee by person previously the re-
cipient of SBA Assistance. 

(a) No former employee, who occu-
pied a position involving discretion 
over, or who exercised discretion with 
respect to, the granting or administra-
tion of SBA Assistance may occupy a 
position as employee, partner, agent, 
attorney or other representative of a 
concern which has received this SBA 
Assistance for a period of two years fol-
lowing the date of granting or admin-
istering such SBA Assistance if— 

(1) The date of granting or admin-
istering such SBA Assistance was with-
in the period of the employee’s term of 
employment; or 

(2) The date of granting or admin-
istering such SBA Assistance was with-
in one year following the termination 
of such employment. 

(b) Failure of a recipient of SBA As-
sistance to comply with these provi-
sions may result, in the discretion of 
SBA, in the requirement for immediate 
repayment of SBA financial Assist-
ance, the immediate termination of 
other SBA Assistance involved or other 
appropriate action.

§ 105.203 SBA Assistance to person em-
ploying former SBA employee. 

(a) SBA will not provide SBA Assist-
ance to any person who has, as an em-
ployee, owner, partner, attorney, 
agent, owner of stock, officer, director, 
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creditor or debtor, any individual who, 
within one year prior to the request for 
such SBA Assistance was an SBA em-
ployee, without the prior approval of 
the SBA Standards of Conduct Coun-
selor. The Standards of Conduct Coun-
selor will refer matters of a controver-
sial nature to the Standards of Conduct 
Committee for final decision; other-
wise, his or her decision is final. 

(b) In reviewing requests for ap-
proval, the Standards of Conduct Coun-
selor will consider: 

(1) The relationship of the former em-
ployee with the applicant concern; 

(2) The nature of the SBA Assistance 
requested; 

(3) The position held by the former 
employee with SBA and its relation-
ship to the SBA Assistance requested; 
and 

(4) Whether an apparent conflict of 
interest might exist if the SBA Assist-
ance were granted.

§ 105.204 Assistance to SBA employees 
or members of their household. 

Without the prior written approval of 
the Standards of Conduct Committee, 
no SBA Assistance, other than Disaster 
loans under subparagraphs (1) and (2) of 
section 7(b) of the Small Business Act, 
shall be furnished to a person when the 
sole proprietor, partner, officer, direc-
tor or significant stockholder of the 
person is an SBA employee or a house-
hold member.

§ 105.205 Duty to report irregularities. 

Every employee shall immediately 
report to the SBA Inspector General 
any acts of malfeasance or misfeasance 
or other irregularities, either actual or 
suspected, arising in connection with 
the performance by SBA of any of its 
official functions.

§ 105.206 Applicable rules and direc-
tions. 

Every employee shall follow all agen-
cy rules, regulations, operating proce-
dures, instructions and other proper di-
rections in the performance of his offi-
cial functions.

§ 105.207 Politically motivated activi-
ties with respect to the Minority 
Small Business Program. 

(a) Any employee who has authority 
to take, direct others to take, rec-
ommend, or approve any action with 
respect to any program or activity con-
ducted pursuant to section 8(a) or sec-
tion 7(j) of the Small Business Act, 
shall not, with respect to any such ac-
tion, exercise or threaten to exercise 
such authority on the basis of the po-
litical activity or affiliation of any 
party. Employees shall expeditiously 
report to the SBA Inspector General 
any such action for which such employ-
ee’s participation has been solicited or 
directed. 

(b) Any employee who willfully and 
knowingly violates this section shall 
be subject to disciplinary action, which 
may consist of separation from service, 
reduction in grade, suspension, or rep-
rimand. 

(c) This section shall not apply to 
any action taken as a penalty or other 
enforcement of a violation of any law, 
rule, or regulation prohibiting or re-
stricting political activity. 

(d) The prohibitions in and remedial 
measures provided for under this sec-
tion with regard to such prohibitions, 
shall be in addition to, and not in lieu 
of, any other prohibitions, measures or 
liabilities that may arise under any 
other provision of law.

§ 105.208 Penalties. 

Any employee guilty of violating any 
of the provisions in this part may be 
disciplined, including removal or sus-
pension from SBA employment.

RESTRICTIONS ON SBA ASSISTANCE TO 
OTHER INDIVIDUALS

§ 105.301 Assistance to officers or em-
ployees of other Government orga-
nizations. 

(a) SBA must receive a written state-
ment of no objection by the pertinent 
Department or military service before 
it gives any SBA Assistance, other 
than Disaster loans under subpara-
graphs (1) and (2) of section 7(b) of the 
Small Business Act, to a person when 

VerDate Dec<13>2002 05:00 Jan 20, 2003 Jkt 200040 PO 00000 Frm 00025 Fmt 8010 Sfmt 8010 Y:\SGML\200040T.XXX 200040T



26

13 CFR Ch. I (1–1–03 Edition)§ 105.302 

its sole proprietor, partner, officer, di-
rector or stockholder with a 10 percent 
or more interest, or a household mem-
ber, is an employee of another Govern-
ment Department or Agency having a 
grade of at least GS–13 or its equiva-
lent. 

(b) The Standards of Conduct Com-
mittee must approve an SBA contract 
with an entity if a sole proprietor, gen-
eral partner, officer, director, or stock-
holder with a 10 or more percent inter-
est (or a household member of such in-
dividuals) is an employee of a Govern-
ment Department or Agency. See also 
48 CFR part 35, subpart 3.6. 

(c) The Standards of Conduct Com-
mittee must approve SBA Assistance, 
other than disaster loans under sub-
paragraphs (1) and (2) of section 7(b) of 
the Small Business Act, to a person if 
its sole proprietor, general partner, of-
ficer, director or stockholder with a 10 
percent or more interest (or a house-
hold member of such individual) is a 
member of Congress or an appointed of-
ficial or employee of the legislative or 
judicial branch of the Government.

§ 105.302 Assistance to employees or 
members of quasi-Government or-
ganizations. 

(a) The Standards of Conduct Com-
mittee must approve SBA Assistance, 
other than Disaster loans under sub-
paragraphs (1) and (2) of section 7(b) of 
the Small Business Act, to a person if 
its sole proprietor, general partner, of-
ficer, director or stockholder with a 10 
percent or more interest (or a house-
hold member) is a member or employee 
of a Small Business Advisory Council 
or is a SCORE volunteer. 

(b) In reviewing requests for ap-
proval, factors the Standards of Con-
duct Committee may consider include 
whether the granting of the SBA As-
sistance might result in or create the 
appearance of giving preferential treat-
ment, the loss of complete independ-
ence or impartiality, or adversely af-
fect the confidence of the public in the 
integrity of the Government.

ADMINISTRATIVE PROVISIONS

§ 105.401 Standards of Conduct Com-
mittee. 

(a) The Standards of Conduct Com-
mittee will: 

(1) Advise and give direction to SBA 
management officials concerning the 
administration of this part and any 
other rules, regulations or directives 
dealing with conflicts of interest and 
ethical standards of SBA employees; 
and 

(2) Make decisions on specific re-
quests when its approval is required. 

(b) The Standards of Conduct Com-
mittee will consist of: 

(1) The General Counsel or, in his or 
her absence, the Deputy General Coun-
sel or, in his or her absence, the Acting 
General Counsel who shall act as 
Chairman of the Committee; 

(2) The Associate Deputy Adminis-
trator for Management and Adminis-
tration, or in his or her absence, the 
Assistant Administrator for Adminis-
tration; and 

(3) The Director of Human Resources, 
or in his or her absence, the Deputy Di-
rector of Human Resources.

§ 105.402 Standards of Conduct Coun-
selors. 

(a) The SBA Standards of Conduct 
Counselor is the Designated Agency 
Ethics Official, as appointed by the Ad-
ministrator. Assistant Standards of 
Conduct Counselors may be designated 
by the Standards of Conduct Counselor. 

(b) The Standards of Conduct Coun-
selors and Assistants: 

(1) Provide general advice, assistance 
and guidance to employees concerning 
this part and the regulations referred 
to in § 105.101; 

(2) Monitor the Standards of Conduct 
Program within their assigned areas 
and provide required reports thereon; 

(3) Review Confidential Financial 
Disclosure Reports as required under 5 
CFR part 2634, subpart I, and provide 
an annual report on compliance with 
filing requirements to the SBA Stand-
ards of Conduct Counselor as of Feb-
ruary 1 of each year; and 

(4) Provide Outside Employment de-
cisions pursuant to 5 CFR 5401.104. 

(c) Each employee will be periodi-
cally informed of the name, address 
and telephone number of the Assistant 
Standards of Conduct Counselor to con-
tact for advice and assistance. 
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(d) Employee requests for advice or 
rulings should be directed to the appro-
priate Standards of Conduct Counselor 
for appropriate action. 

[61 FR 2399, Jan. 26, 1996, as amended at 62 
FR 48477, Sept. 16, 1997]

§ 105.403 Designated Agency Ethics Of-
ficials. 

The Designated Agency Ethics Offi-
cial and Alternates administer the pro-
gram for Financial Disclosure State-
ments under 5 CFR 2634.201, receive and 
evaluate these statements, and provide 
advice and counsel regarding matters 
relating to the Ethics in Government 
Act of 1978 and its implementing regu-
lations. The duties and responsibilities 
of the Designated Agency Ethics Offi-
cial and Alternates are set forth in 
more detail in 5 CFR 2638.203, which is 
promulgated and amended by the Of-
fice of Government Ethics. 

[62 FR 2399, Jan. 26, 1996, as amended at 62 
FR 48477, Sept. 16, 1997]

PART 107—SMALL BUSINESS 
INVESTMENT COMPANIES

Subpart A—Introduction to Part 107

Sec.
107.20 Legal basis and applicability of this 

part 107. 
107.30 Amendments to Act and regulations. 
107.40 How to read this part 107.

Subpart B—Definition of Terms Used in Part 
107

107.50 Definition of terms.

Subpart C—Qualifying for an SBIC License

ORGANIZING AN SBIC 

107.100 Organizing a Section 301(c) Licensee. 
107.115 1940 Act and 1980 Act Companies. 
107.120 Special rules for a Section 301(d) Li-

censee owned by another Licensee. 
107.130 Requirement for qualified manage-

ment. 
107.140 SBA approval of initial Management 

Expenses. 
107.150 Management–ownership diversity re-

quirement. 
107.160 Special rules for Licensees formed as 

limited partnerships.

CAPITALIZING AN SBIC 

107.200 Adequate capital for Licensees. 
107.210 Minimum capital requirements for 

Licensees. 

107.230 Permitted sources of Private Capital 
for Licensees. 

107.240 Limitations on including non-cash 
capital contributions in Private Capital. 

107.250 Exclusion of stock options issued by 
Licensee from Management Expenses.

APPLYING FOR AN SBIC LICENSE 

107.300 License application form and fee.

Subpart D—Changes in Ownership, Con-
trol, or Structure of Licensee; Transfer 
of License

CHANGES IN CONTROL OR OWNERSHIP OF 
LICENSEE 

107.400 Changes in ownership of 10 percent 
or more of Licensee but no change of 
Control. 

107.410 Changes in Control of Licensee 
(through change in ownership or other-
wise). 

107.420 Prohibition on exercise of ownership 
or Control rights in Licensee before SBA 
approval. 

107.430 Notification to SBA of transactions 
that may change ownership or Control. 

107.440 Standards governing prior SBA ap-
proval for a proposed transfer of Control. 

107.450 Notification to SBA of pledge of Li-
censee’s shares.

RESTRICTIONS ON COMMON CONTROL OR 
OWNERSHIP OF TWO OR MORE LICENSEES 

107.460 Restrictions on Common Control or 
ownership of two (or more) Licensees.

CHANGE IN STRUCTURE OF LICENSEE 

107.470 SBA approval of merger, consolida-
tion, or reorganization of Licensee.

TRANSFER OF LICENSE 

107.475 Transfer of license.

Subpart E—Managing the Operations of a 
Licensee

GENERAL REQUIREMENTS 

107.500 Lawful operations under the Act. 
107.501 Identification as a Licensee. 
107.502 Representations to the public. 
107.503 Licensee’s adoption of an approved 

Valuation Policy. 
107.504 Equipment and office requirements. 
107.505 Facsimile requirement. 
107.506 Safeguarding Licensee’s assets/Inter-

nal controls. 
107.507 Violations based on false filings and 

nonperformance of agreements with 
SBA. 

107.509 Employment of SBA officials.

MANAGEMENT AND COMPENSATION 

107.510 SBA approval of Licensee’s Invest-
ment Adviser/Manager. 
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