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judicial foreclosure. The Department 
collection official should provide the 
debtor with reasonable notice of the 
sale, an accounting of any surplus pro-
ceeds, and any other procedures re-
quired by contract or law. Collection 
from other sources, including liquida-
tion of security or collateral, is not a 
prerequisite to requiring payment by a 
surety or insurance concern unless 
such action is expressly required by 
statute or contract.

§ 21.18 Collection in installments. 
(a) Whenever feasible, and unless oth-

erwise provided by law, debts owed to 
the United States, together with inter-
est, penalties, and administrative costs 
should be collected in one lump sum. 
This is true whether the debt is being 
collected by administrative offset or by 
another method, including voluntary 
payment. However, if the debtor is fi-
nancially unable to pay the indebted-
ness in one lump sum, the responsible 
Departmental official(s) may accept re-
payment in regular installments (See 
§ 21.6). Prior to approving such repay-
ments, financial statements shall be 
required from the debtor who rep-
resents that he/she is unable to pay the 
debt in one lump sum. A responsible 
Departmental official who agrees to ac-
cept payment in regular installments 
should obtain a legally enforceable 
written agreement from the debtor 
which specifies all of the terms of the 
arrangement and which contains a pro-
vision accelerating the debt in the 
event the debtor defaults. The size and 
frequency of installment payments 
should bear a reasonable relationship 
to the size of the debt and the debtor’s 
ability to pay. If possible, the install-
ment payments should be sufficient in 
size and frequency to liquidate the 
Government’s claim in not more than 
three years. Installment payments of 
less than $50 per month should be ac-
cepted only if justifiable on the 
grounds of financial hardship or for 
some other reasonable cause. If the 
debt is an unsecured claim for adminis-
trative collection, attempts should be 
made to obtain an executed confess-
judgment note, comparable to the De-
partment of Justice Form USA–70a, 
from a debtor when the total amount 
of the deferred installments will exceed 

$750. Such notes may be sought when 
an unsecured obligation of a lesser 
amount is involved. When attempting 
to obtain confess-judgment notes, De-
partmental units should provide their 
debtors with written explanation of the 
consequences of signing the note, and 
should maintain documentation suffi-
cient to demonstrate that the debtor 
has signed the note knowingly and vol-
untarily. Security for deferred pay-
ments other than a confess-judgment 
note may be accepted in appropriate 
cases. A Departmental units head (or 
designee) may accept installment pay-
ments notwithstanding the refusal of a 
debtor to execute a confess-judgment 
note or to give other security. 

(b) If the debtor owes more than one 
debt and designates how a voluntary 
installment payment is to be applied as 
among those debts, that designation 
must be followed. If the debtor does not 
designate the application of the pay-
ment, the Department debt collection 
official should apply payments to the 
various debts in accordance with the 
best interests of the United States, as 
determined by the facts and cir-
cumstances of the particular case, pay-
ing special attention to applicable 
statutes of limitations.

§ 21.19 Additional administrative col-
lection action. 

Nothing contained in this subpart is 
intended to preclude the utilization of 
any other administrative remedy 
which may be available.

PART 22—SALARY OFFSET

Sec.
22.1 Scope. 
22.2 Definitions. 
22.3 Pay subject to offset. 
22.4 Determination of indebtedness. 
22.5 Notice requirements before offset. 
22.6 Request for hearing-prehearing submis-

sion(s). 
22.7 Hearing procedures. 
22.8 Written decision following a hearing. 
22.9 Standards for determining extreme fi-

nancial hardship. 
22.10 Review of Departmental records re-

lated to the debt. 
22.11 Coordinating offset with another Fed-

eral agency. 
22.12 Procedures for salary offset—When de-

ductions may begin.
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22.13 Procedures for salary offset—Types of 
collection. 

22.14 Procedures for salary offset—Methods 
of collection. 

22.15 Procedures for salary offset—Imposi-
tion of interest, penalties, and adminis-
trative costs. 

22.16 Non-waiver of rights. 
22.17 Refunds.

AUTHORITY: 5 U.S.C. 5514; 5 CFR 550.1104.

SOURCE: 52 FR 7, Jan. 2, 1987, unless other-
wise noted.

§ 22.1 Scope. 
(a) These regulations provide Depart-

ment procedures for collection by sal-
ary offset of a Federal employee’s pay 
to satisfy certain debts owed the Gov-
ernment. 

(b) These regulations apply to collec-
tions by the Secretary from: 

(1) Federal employees who owe debts 
to the Department; and 

(2) Current employees of the Depart-
ment who owe debts to other agencies. 

(c) These regulations do not apply to 
debts or claims arising under the Inter-
nal Revenue Code of 1954, as amended 
(26 U.S.C. 1 et seq.); the Social Security 
Act (42 U.S.C. 301 et seq.); the tariff 
laws of the United States; or to any 
case where collection of a debt by sal-
ary offset is explicitly provided for or 
prohibited by another statute (e.g., 
travel advances in 5 U.S.C. 5705 and em-
ployee training expenses in 5 U.S.C. 
4108). 

(d) These regulations do not apply to 
any adjustment to pay arising out of 
an employee’s election of coverage or a 
change in coverage under a Federal 
benefits program requiring periodic de-
ductions from pay, if the amount to be 
recovered was accumulated over four 
pay periods or less. 

(e) Nothing in these regulations pre-
cludes the compromise, suspension, or 
termination of collection actions 
where appropriate.

§ 22.2 Definitions. 
(a) Agency means: 
(1) An Executive department, mili-

tary department, Government corpora-
tion, or independent establishment as 
defined in 5 U.S.C. 101, 102, 103, and 104, 
respectively; 

(2) The United States Postal Service; 
(3) The Postal Rate Commission; 

(4) An agency or court of the judicial 
branch; and 

(5) An agency of the legislative 
branch, including the U.S. Senate and 
the U.S. House of Representatives. 

(b) Creditor agency means the agency 
to which the debt is owed. 

(c) Days means calendar days. 
(d) Debt means: 
(1) An amount of money owed the 

United States from sources which in-
clude loans insured or guaranteed by 
the United States; from fees, leases, 
rents, royalties, services, sales of real 
or personal property, overpayments, 
penalties, damages, fines and forfeit-
ures (except those arising under the 
Uniform Code of Military Justice); 

(2) An amount owed to the United 
States by an employee for pecuniary 
losses, including, but not limited to: 

(i) Theft, misuse, or loss of Govern-
ment funds; 

(ii) False claims for services and 
travel; 

(iii) Illegal or unauthorized obliga-
tions and expenditures of Government 
appropriations; 

(iv) Authorization of the use of Gov-
ernment owned or leased equipment, 
facilities, supplies, and services for 
other than official or approved pur-
poses; 

(v) Vehicle accidents where the em-
ployee is determined to be liable for 
the repair or replacement of a Govern-
ment owned or leased vehicle; and 

(vi) Erroneous entries on accounting 
records or reports for actions for which 
the employee can be held liable. 

(e) Department or DOC means the 
United States Department of Com-
merce. 

(f) Disposable pay means the amount 
that remains from an employee’s Fed-
eral pay after required deductions for 
Federal, State and local income taxes; 
Social Security taxes, including Medi-
care taxes; Federal retirement pro-
grams; premiums for basic life and 
health insurance benefits; and such 
other deductions that are required by 
law to be withheld. 

(g) Employee means: 
(1) A civilian employee as defined in 

5 U.S.C. 2105; 
(2) A member of the Armed Forces or 

Reserves of the United States, or of a
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uniformed service, including a commis-
sioned officer of the National Oceanic 
and Atmospheric Administration; 

(3) An employee of the United States 
Postal Service or the Postal Rate Com-
mission; 

(4) An employee of an agency or 
court of the judicial branch; and 

(5) An employee of the legislative 
branch, including the U.S. Senate and 
the U.S. House of Representatives. 

(h) FCCS means the Federal Claims 
Collection Standards jointly published 
by the Department of Justice and the 
General Accounting Office at 4 CFR 
101.1 et seq.

(i) Offset means a deduction from the 
disposable pay of an employee to sat-
isfy a debt with or without the employ-
ee’s consent. 

(j) Pay means basic pay, special pay, 
incentive pay, retired pay, retainer 
pay, or, in the case of an employee not 
entitled to basic pay, other authorized 
pay. 

(k) Paying agency means the agency 
employing the individual and author-
izing his or her current pay. 

(l) Payroll office means the Depart-
mental or other office providing pay-
roll services to the employee. 

(m) Secretary means the Secretary of 
Commerce, or his/her designee.

§ 22.3 Pay subject to offset. 

(a) An offset from an employee’s pay 
may not exceed 15 percent of the em-
ployee’s disposable pay, unless the em-
ployee agrees in writing to a larger off-
set amount. 

(b) An offset from pay shall be made 
at the officially established pay inter-
vals from the employee’s current pay 
account. 

(c) If an employee retires, resigns, or 
is discharged, or if his or her employ-
ment period or period of active duty 
otherwise ends, an offset may be made 
from subsequent payment on any 
amount due to the individual from the 
Federal Government.

§ 22.4 Determination of indebtedness. 

In determining that an employee is 
indebted, the Secretary will review the 
debt to make sure that it is valid and 
past due.

§ 22.5 Notice requirements before off-
set. 

Except as provided in § 22.1, deduc-
tions will not be made unless the Sec-
retary provides the employee with a 
minimum of 30 calendar days written 
notice. This Notice of Intent to offset 
an employee’s salary (Notice of Intent) 
will state: 

(a) That the Secretary has reviewed 
the records relating to the claim and 
has determined that a debt is owed, the 
amount of the debt, and the facts giv-
ing rise to the debt; 

(b) The Secretary’s intention to col-
lect the debt by means of deduction 
from the employee’s current disposable 
pay account until the debt and all ac-
cumulated interest are paid in full; 

(c) The amount, frequency, approxi-
mate beginning date, and duration of 
the intended deductions; 

(d) An explanation of the Depart-
ment’s requirements concerning inter-
est, penalties and administrative costs 
unless such payments are excused in 
accordance with § 22.15; 

(e) The employee’s right to inspect 
and to request and receive a copy of 
Department records relating to the 
debt; 

(f) The right to a hearing conducted 
by an administrative law judge of the 
Department or a hearing official, not 
under the control of the Secretary, on 
the Secretary’s determination of the 
debt, the amount of the debt, or the re-
payment schedule (i.e., the percentage 
of disposable pay to be deducted each 
pay period), so long as a petition is 
filed by the employee as prescribed by 
the Secretary; 

(g) The method and time period for 
requesting a hearing; 

(h) That the timely filing of a peti-
tion for hearing will stay the collection 
proceedings; (See § 22.6); 

(i) That a final decision on the hear-
ing will be issued at the earliest prac-
tical date, but not later than 60 days 
after the filing of the petition request-
ing the hearing, unless the employee 
requests and the hearing official grants 
a delay in the proceedings; 

(j) Any other rights and remedies 
available to the employee under stat-
utes or regulations governing the pro-
gram for which the collection is being 
made; and
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(k) That any knowingly false or friv-
olous statements, representations, or 
evidence may subject the employee to: 

(1) Disciplinary procedures appro-
priate under 5 U.S.C. 7501 et seq., 5 CFR 
Part 752, or any other applicable stat-
utes or regulations; 

(2) Penalties under the False Claims 
Act, 31 U.S.C. 3729–3731, or any other 
applicable statutory authority; or 

(3) Criminal penalties under 18 U.S.C. 
286, 287, 1001, and 1002 or any other ap-
plicable statutory authority. 

(l) Unless there are applicable con-
tractual or statutory provisions to the 
contrary, amounts paid on or deducted 
for the debt which are later waived or 
found not owed to the United States 
will be promptly refunded to the em-
ployee.

§ 22.6 Request for hearing-prehearing 
submission(s). 

(a) An employee must file a petition 
for a hearing in accordance with the in-
structions in the Notice of Intent. This 
petition must be filed by the time stat-
ed in the notice described in § 22.5 if an 
employee wants a hearing concerning: 

(1) The existence or amount of the 
debt; or 

(2) The Secretary’s proposed offset 
schedule. 

(b) If the employee files his or her re-
quired submissions within 5 days after 
the deadline date established under 
§ 22.5 and the hearing official finds that 
the employee has shown good cause for 
failure to comply with the deadline 
date, the hearing official may find that 
an employee has not waived his or her 
right to a hearing.

§ 22.7 Hearing procedures. 
(a) The hearing will be presided over 

by either: 
(1) A Department administrative law 

judge; or 
(2) A hearing official not under the 

control of the Secretary. 
(b) The hearing shall conform to 

§ 102.3(c) of the Federal Claims Collec-
tion Standards (4 CFR 102.3(c)). 

(c)(1) If the Secretary’s determina-
tion regarding the existence or amount 
of the debt is contested, the burden is 
on the employee to demonstrate that 
the Secretary’s determination was er-
roneous. 

(2) If the hearing official finds the 
Secretary’s determination of the 
amount of the debt was erroneous, the 
hearing official shall indicate the 
amount owed by the employee, if any. 

(d)(1) If the Secretary’s offset sched-
ule is contested, the burden is on the 
employee to demonstrate that the pay-
ments called for under the Secretary’s 
schedule will produce an extreme fi-
nancial hardship for the employee 
under § 22.9. 

(2) If the hearing official finds that 
the payments called for under the Sec-
retary’s offset schedule will produce an 
extreme financial hardship for the em-
ployee, the hearing official shall estab-
lish an offset schedule that will result 
in the repayment of the debt in the 
shortest period of time without pro-
ducing an extreme financial hardship 
for the employee.

§ 22.8 Written decision following a 
hearing. 

(a) The hearing official shall issue to 
the Secretary and the employee a writ-
ten opinion stating his or her decision, 
with a rationale supporting that deci-
sion, as soon as practicable after the 
hearing, but not later than 60 days 
after the employee files the petition re-
questing the hearing as provided in 
§ 22.5(i). 

(b) The written decision following a 
hearing will include: 

(1) A statement of the facts presented 
to support the nature and origin of the 
alleged debt; 

(2) The hearing official’s analysis, 
findings, and conclusions, in light of 
the hearing, concerning the employee’s 
or the Department’s grounds; 

(3) The amount and validity of the al-
leged debt; and 

(4) The repayment schedule if appli-
cable. 

(c) In determining whether the Sec-
retary’s determination of the existence 
or amount of the employee’s debt was 
erroneous, the hearing official is gov-
erned by the relevant Federal statutes 
and regulations authorizing and imple-
menting the programs giving rise to 
the debt, and by State law, if relevant.
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§ 22.9 Standards for determining ex-
treme financial hardship. 

(a)(1) An offset produces an extreme 
financial hardship for an employee if 
the offset prevents the employee from 
meeting the costs necessarily incurred 
for essential subsistence expenses of 
the employee and his or her spouse and 
dependents. 

(2) Ordinarily, essential subsistence 
expenses include only costs incurred 
for food, housing, clothing, transpor-
tation, and medical care. 

(b) In determining whether an offset 
would prevent the employee from 
meeting the essential subsistence ex-
penses described in paragraph (a) of 
this section, the hearing official shall 
require that the employee submit a de-
tailed financial statement showing as-
sets, liabilities, income and expenses.

§ 22.10 Review of Departmental 
records related to the debt. 

(a) Notification by employee. An em-
ployee who intends to inspect or copy 
Departmental records related to the 
debt must make arrangements in con-
formance with the instructions in the 
Notice of Intent. 

(b) Secretary’s response. In response to 
a timely request submitted by the 
debtor, as described in paragraph (a) of 
this section, the Secretary will notify 
the employee of the location and time 
when the employee may inspect and 
copy Departmental records related to 
the debt.

§ 22.11 Coordinating offset with an-
other Federal agency. 

(a) When Commerce is owed the debt. 
When the Department is owed a debt 
by an employee of another agency, the 
Department will submit a written re-
quest to the paying agency to begin 
salary offset. This request will include 
certification as to the debt (including 
the amount and basis of the debt and 
the due date of the payment) and that 
the Department has complied with 
these regulations. 

(b) When another agency is owed the 
debt. The Department will use salary 
offset against one of its employees who 
is indebted to another agency if re-
quested to do so by that agency. Such 
a request must be accompanied by a 
certification by the requesting agency 

that the person owes the debt (includ-
ing the amount) and that the proce-
dural requirements of 5 U.S.C. 5514 and 
5 CFR part 550, subpart K, have been 
met. 

(c) Requests by another Federal De-
partment or agency for Department co-
operation in offsetting the salary of 
one of its employees must be directed 
to the Director for Personnel and Civil 
Rights, Room 5001, U.S. Department of 
Commerce, Herbert C. Hoover Building, 
14th and Constitution Ave., NW., Wash-
ington, DC 20230.

§ 22.12 Procedures for salary offset—
When deductions may begin. 

(a) Deductions to liquidate an em-
ployee’s debt will be by the method and 
in the amount stated in the Secretary’s 
Notice of Intent to collect from the 
employee’s current pay. 

(b) If the employee filed a timely pe-
tition for hearing, deductions will 
begin after the hearing official has pro-
vided the employee with a hearing, and 
the final written decision is in favor of 
the Secretary. 

(c) If an employee retires or resigns 
before collection of the amount of the 
indebtedness is completed, the remain-
ing indebtedness will be collected ac-
cording to the procedures for adminis-
trative offset (15 CFR 21).

§ 22.13 Procedures for salary offset—
Types of collection. 

A debt will be collected in a lump-
sum or in installments. Collection will 
be by lump-sum collections unless the 
amount of the debt exceeds 15 percent 
of disposable pay. In these cases, de-
duction will be by installments.

§ 22.14 Procedures for salary offset—
Methods of collection. 

(a) General. A debt will be collected 
by deductions at officially established 
pay intervals from an employee’s cur-
rent pay account, unless the employee 
and the Secretary agree to alternative 
arrangements for repayment. 

(b) Installment deductions. Installment 
deductions will be made over a period 
not greater than the anticipated period 
of employment. The size and frequency 
of installment deductions will bear a 
reasonable relation to the size of the 
debt and the employee’s ability to pay.
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However, the amount deducted for any 
period will not exceed 15 percent of the 
disposable pay from which the deduc-
tion is made; unless the employee has 
agreed in writing to the deduction of a 
greater amount. If possible, the install-
ment payment will be sufficient in size 
and frequency to liquidate the debt in 
three years. Installment payments of 
less than $25 per pay period or $50 a 
month will be accepted only in the 
most unusual circumstances. 

(c) Sources of deductions. The Depart-
ment will make deductions from the 
employee’s pay.

§ 22.15 Procedures for salary offset—
Imposition of interest, penalties, 
and administrative costs. 

These charges will be made on in-
stallment payments in accordance with 
the Office of Personnel Management 
regulations (5 CFR 550.1104(n)) and the 
requirements contained in the FCCS (4 
CFR 102.13).

§ 22.16 Non-waiver of rights. 
So long as there are no statutory or 

contractual provisions to the contrary, 
no employee involuntary payment (of 
all or a portion of a debt) collected 
under these regulations will be inter-
preted as a waiver of any rights that 
the employee may have under 5 U.S.C. 
5514, these implementing regulations, 
or any other provision of contract or 
law.

§ 22.17 Refunds. 
The Department will refund prompt-

ly to the appropriate individual 
amounts offset under these regulations 
when: 

(a) A debt is waived or otherwise 
found not owing the United States (un-
less expressly prohibited by statute or 
regulation); or 

(b) The Department is directed by an 
administrative or judicial order to re-
fund amounts deducted from the em-
ployee’s current pay.

PART 23—USE OF PENALTY MAIL IN 
THE LOCATION AND RECOVERY 
OF MISSING CHILDREN

Sec.
23.1 Purpose. 
23.2 Contact person. 

23.3 Plan. 
23.4 Cost and percentage estimates. 
23.5 Report to the Office of Juvenile Justice 

and Delinquency Prevention. 
23.6 Definitions. 
23.7 Notice to Department of Commerce or-

ganizational units of implementation 
and procedures.

AUTHORITY: 39 U.S.C. 3220(a)(2); 5 U.S.C. 301.

SOURCE: 51 FR 46614, Dec. 24, 1986, unless 
otherwise noted.

§ 23.1 Purpose. 

These regulations are intended to 
comply with 39 U.S.C. 3220(a)(2), and 
the Office of Juvenile Justice and De-
linquency Prevention (OJJDP) guide-
lines (50 FR 46622), to assist in the loca-
tion and recovery of missing children 
through the use of penalty mail.

§ 23.2 Contact person. 

Tim Coss, Office of Administrative 
Services Operations, U.S. Department 
of Commerce (H2063), 14th and Con-
stitution Ave., NW., Washington, DC 
20230, Telephone (202) 377–2108.

§ 23.3 Plan. 

(a) The Department of Commerce 
will supplement and expand the na-
tional effort to assist in the location 
and recovery of missing children 
through the economical use of missing 
children information in domestic pen-
alty mail directed to the public and 
Federal employees. 

(b) The Department of Commerce 
may include, on or inside authorized 
types of penalty mail, pictures and bio-
graphical data related to missing chil-
dren, provided such use is determined 
to be cost effective. The authorized 
types of penalty mail include: 

(1) All envelopes; and 
(2) Self-mailer publications (news-

letters, bulletins, etc.) with a shelf-life 
of no more than 90 days. 

(c) The manner in which pictures and 
biographical data may be used in-
cludes: 

(1) Printing on envelopes at the time 
they are initially printed with the 
United States Postal Service (USPS) 
required postal code identification; 

(2) Printed inserts that are placed in 
envelopes along with other mailing 
material;

VerDate jul<14>2003 12:20 Jan 12, 2004 Jkt 200046 PO 00000 Frm 00209 Fmt 8010 Sfmt 8010 Y:\SGML\200046T.XXX 200046T


		Superintendent of Documents
	2014-12-03T13:16:30-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




