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§12.1 Introduction.

(a) These procedures apply to the dis-
charge of the responsibility given to
the Secretary of Commerce by sections
5(d) and 5(e) of the Fair Packaging and
Labeling Act (Pub. L. 89-755, 80 Stat.
1299), hereinafter called the “Act’. The
word ‘“‘Secretary’’, as used hereinafter,
shall refer to the Secretary of Com-
merce or his authorized delegate.

(b) The Secretary does not have the
responsibility or the authority under
the Act to issue any regulations gov-
erning the packaging or labeling prac-
tices of private industry.

(c) The Secretary does have the re-
sponsibility and authority to:

(1) Determine whether the reasonable
ability of consumers to make value
comparisions with respect to any con-
sumer commodity or reasonably com-
parable consumer commodities is im-
paired by undue proliferation of the
weights, measures, or quantities in
which such commodity or commodities
are being distributed in packages for
sale at retail.

(2) Request manufacturers, packers,
and distributors, where a determina-
tion of undue proliferation has been
made, to participate in the develop-
ment of a voluntary product standard
under the procedures governing the De-
partment’s voluntary standards pro-
gram.

(3) Report to Congress with a rec-
ommendation as to whether legislation
providing regulatory authority should
be enacted, when after 1 year following
the date private industry has been re-
quested to participate in the develop-
ment of a voluntary product standard
it is determined that such a standard
will not be published, or when fol-
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lowing the publication of such a stand-
ard it is determined that the standard
has not been observed.

(d) The Act does not furnish a de-
tailed, definitive explanation of ‘“‘undue
proliferation”. It does, however, point
out that the condition of “‘undue pro-
liferation’” must be one which “impairs
the reasonable ability of consumers to
make value comparisons’ with respect
to consumer commodities. Generally,
therefore, the Department will deter-
mine ‘““undue proliferation” on a case-
by-case basis, and, accordingly, is es-
tablishing by these procedures an or-
derly process for such determinations.

(e) As used hereinafter the term
“undue proliferation” shall refer to
such undue proliferation—of the
weights, measures or quantities in
which any consumer commodity or rea-
sonably comparable consumer com-
modities are being distributed for sale
at retail—as impairs the reasonable
ability of consumers to make value
comparisons with respect to such con-
sumer commodity or commodities, as
set out in section 5(d) of the Act.

§12.2 Undue proliferation.

(a) Information as to possible undue
proliferation. Any person or group, in-
cluding a State or local governmental
entity, is invited to communicate in-
formation to the Secretary concerning
the possible existence of undue pro-
liferation. Such communications
should be in writing and include sup-
porting information and explanations.

(b) Initiation of inquiry as to undue
proliferation. Upon receipt of informa-
tion regarding the possible existence of
undue proliferation, the Secretary will
determine whether there has been a
showing of good cause warranting an
inquiry. If the Secretary determines
that good cause exists, he shall initiate
an inquiry for the purpose of finding
facts concerning the existence of undue
proliferation.

(c) Procedures for inquiry—(1) Coopera-
tion with State and local officials. Any
inquiry initiated under paragraph (b) of
this section may be conducted in co-
operation with State and local weights
and measures officials.

(2) Participation by interested persons.
The Secretary may, during the course
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of the inquiry, afford interested per-
sons or groups an opportunity to sub-
mit in writing comments, data, argu-
ments, views, or other information rel-
evant to the inquiry.

(d) Proposed determination as to exist-
ence of undue proliferation. (1) If, after
consideration of all relevant informa-
tion, the Secretary concludes that
undue proliferation appears to exist, he
shall publish a proposed determination
to this effect. The proposed determina-
tion shall identify the particular con-
sumer commodity or commodities in-
volved and shall be accompanied by a
concise statement of the facts upon
which it is based.

(2) Within 60 days after publication of
the proposed determination, any inter-
ested party may submit in writing
comments, data, arguments, views, or
other information relevant to the pro-
posed determination. All written sub-
missions shall be made a part of the
public record.

(3) Within 30 days after the proposed
determination has been published, any
interested party may request in writ-
ing an oral hearing to present his
views. The granting of such a hearing
shall be at the discretion of the Sec-
retary. Any such hearing shall be pub-
lic and notice thereof shall be pub-
lished at least 15 days in advance. A
transcript of the hearing shall be made
part of the public record.

(e) Final determination as to undue
proliferation. As soon as practicable fol-
lowing the conclusion of the pro-
ceedings described in paragraph (d) of
this section, the Secretary shall either
publish a final determination of undue
proliferation, or he shall publish a no-
tice withdrawing his proposed deter-
mination of undue proliferation. In no
event shall the withdrawal of a pro-
posed determination operate to pre-
clude the initiation of another inquiry
regarding the same or similar subject
matter under paragraph (b) of this sec-
tion.

§12.3 Development of voluntary prod-
uct standards.

(a) Invitation to participate in the de-
velopment of a voluntary product stand-
ard. Whenever the Secretary publishes
a final determination of undue pro-
liferation under §12.2(e), he shall invite
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manufacturers, packers, and distribu-
tors of the commodity or commodities
involved to participate in the develop-
ment of a voluntary product standard
in accordance with the terms of the
Act and the Department’s published
procedures for voluntary product
standards. The term ‘“Voluntary Prod-
uct Standard’ as used in this section
means a standard for weights, meas-
ures or quantities in which the com-
modity or commodities are being dis-
tributed in packages for sale at retail.

(b) Determination that voluntary prod-
uct standard will not be published. (1) If
a voluntary product standard has not
been developed within one year from
the date on which participation was in-
vited, the Secretary may conclude that
a voluntary product standard will not
likely be published. Upon reaching
such a conclusion, the Secretary will
publish a proposed determination that
a voluntary product standard will not
be published.

(2) Within 60 days after publication of
the proposed determination, any inter-
ested party may submit in writing
comments, data, arguments, views, or
other information relevant to the pro-
posed determination. All written sub-
missions shall be made a part of the
public record.

(3) Within 30 days after the proposed
determination has been published, any
interested party may request in writ-
ing an oral hearing to present his
views. The granting of such a hearing
shall be at the discretion of the Sec-
retary. Any such hearing shall be pub-
lic and notice thereof shall be pub-
lished at least 15 days in advance. A
transcript of the hearing shall be made
part of the public record.

(4) As soon as practicable following
the conclusion of the proceedings de-
scribed in paragraphs (b)(2) and (3) of
this section, the Secretary shall either
publish a final determination that a
voluntary product standard will not be
published, or he shall publish a notice
withdrawing his proposed determina-
tion under paragraph (b)(1) of this sec-
tion. In no event shall the withdrawal
of a proposed determination operate to
preclude the publication of another
proposed determination under para-
graph (b)(1) of this section with respect
to the same or similar subject matter.
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