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§4.8

respect, namely: a determination to
withhold any requested record in whole
or in part; a determination that a re-
quested record does not exist or cannot
be located; a determination that a
record is not readily reproducible in
the form or format sought by the re-
quester; a determination that what has
been requested is not a record subject
to the FOIA (except that a determina-
tion under §4.11(j) that records are to
be made available under a fee statute
other than the FOIA is not an adverse
determination); a determination
against the requester on any disputed
fee matter, including a denial of a re-
quest for a reduction or waiver of fees;
or a denial of a request for expedited
processing. Each denial letter shall be
signed by an official listed in Appendix
B to this part, and shall include:

(1) The name and title or position of
the denying official;

(2) A brief statement of the reason(s)
for the denial, including applicable
FOIA exemption(s);

(3) An estimate of the volume of
records or information withheld, in
number of pages or some other reason-
able form of estimation. This estimate
need not be provided if the volume is
otherwise indicated through deletions
on records disclosed in part, or if pro-
viding an estimate would harm an in-
terest protected by an applicable FOIA
exemption; and

(4) A statement that the denial may
be appealed, and a list of the require-
ments for filing an appeal under
§4.10(b).

§4.8 Classified Information.

In processing a request for informa-
tion classified under Executive Order
12958 or any other executive order con-
cerning the classification of records,
the information shall be reviewed to
determine whether it should remain
classified. Ordinarily the component or
other Federal agency that classified
the information should conduct the re-
view, except that if a record contains
information that has been derivatively
classified by a component because it
contains information classified by an-
other component or agency, the compo-
nent shall refer the responsibility for
responding to the request to the com-
ponent or agency that classified the
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underlying information. Information
determined to no longer require classi-
fication shall not be withheld on the
basis of FOIA exemption (b)(1) (5 U.S.C.
552(b)(1)), but should be reviewed to as-
sess whether any other FOIA exemp-
tions should be invoked. Appeals in-
volving classified information shall be
processed in accordance with §4.10(c).

§4.9 Business Information.

(a) In general. Business information
obtained by the Department from a
submitter will be disclosed under the
FOIA only under this section.

(b) Definitions. For the purposes of
this section:

(1) Business information means com-
mercial or financial information, ob-
tained by the Department from a sub-
mitter, which may be protected from
disclosure under FOIA exemption (b)(4)
(5 U.S.C. 552(b)(4)).

(2) Submitter means any person or en-
tity outside the Federal Government
from which the Department obtains
business information, directly or indi-
rectly. The term includes corporations;
state, local and tribal governments;
and foreign governments.

(c) Designation of business information.
A submitter of business information
should designate by appropriate mark-
ings, either at the time of submission
or at a reasonable time thereafter, any
portions of its submission that it con-
siders protected from disclosure under
FOIA exemption (b)(4). These designa-
tions will expire ten years after the
date of the submission unless the sub-
mitter requests, and provides justifica-
tion for, a longer period.

(d) Notice to submitters. A component
shall provide a submitter with prompt
written notice of a FOIA request or ad-
ministrative appeal that seeks its busi-
ness information whenever required
under paragraph (e) of this section, ex-
cept as provided in paragraph (h) of
this section, in order to give the sub-
mitter an opportunity under paragraph
(f) of this section to object to disclo-
sure of any specified portion of that in-
formation. Such written notice shall be
sent via certified mail, return receipt
requested, or similar means. The notice
shall either describe the business infor-
mation requested or include copies of
the requested records containing the
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