
78

16 CFR Ch. I (1–1–03 Edition)§ 3.71

Subpart H—Reopening of 
Proceedings

§ 3.71 Authority. 
Except while pending in a U.S. court 

of appeals on a petition for review 
(after the transcript of the record has 
been filed) or in the U.S. Supreme 
Court, a proceeding may be reopened 
by the Commission at any time in ac-
cordance with § 3.72. Any person subject 
to a Commission decision containing a 
rule or order which has become effec-
tive, or an order to cease and desist 
which has become final may file a re-
quest to reopen the proceeding in ac-
cordance with § 2.51. 

[44 FR 40637, July 12, 1979]

§ 3.72 Reopening. 
(a) Before statutory review. At any 

time prior to the expiration of the time 
allowed for filing a petition for review 
or prior to the filing of the transcript 
of the record of a proceeding in a U.S. 
court of appeals pursuant to a petition 
for review, the Commission may upon 
its own initiative and without prior no-
tice to the parties reopen the pro-
ceeding and enter a new decision modi-
fying or setting aside the whole or any 
part of the findings as to the facts, con-
clusions, rule, order, or opinion issued 
by the Commission in such proceeding. 

(b) After decision has become final. (1) 
Whenever the Commission is of the 
opinion that changed conditions of fact 
or law or the public interest may re-
quire that a Commission decision con-
taining a rule or order which has be-
come effective, or an order to cease and 
desist which has become final by rea-
son of court affirmance or expiration of 
the statutory period for court review 
without a petition for review having 
been filed, or a Commission decision 
containing an order dismissing a pro-
ceeding, should be altered, modified, or 
set aside in whole or in part, the Com-
mission will, except as provided in 
§ 2.51, serve upon each person subject to 
such decision (in the case of pro-
ceedings instituted under § 3.13, such 
service may be by publication in the 
FEDERAL REGISTER) an order to show 
cause, stating the changes it proposes 
to make in the decision and the rea-
sons they are deemed necessary. With-

in thirty (30) days after service of such 
order to show cause, any person served 
may file an answer thereto. Any person 
not responding to the order within the 
time allowed may be deemed to have 
consented to the proposed changes. 

(2) Whenever an order to show cause 
is not opposed, or if opposed but the 
pleadings do not raise issues of fact to 
be resolved, the Commission, in its dis-
cretion, may decide the matter on the 
order to show cause and answer there-
to, if any, or it may serve upon the par-
ties (in the case of proceedings insti-
tuted under § 3.13, such service may be 
by publication in FEDERAL REGISTER) a 
notice of hearing, setting forth the 
date when the cause will be heard. In 
such a case, the hearing will be limited 
to the filing of briefs and may include 
oral argument when deemed necessary 
by the Commission. When the plead-
ings raise substantial factual issues, 
the Commission will direct such hear-
ings as it deems appropriate, including 
hearings for the receipt of evidence by 
it or by an Administrative Law Judge. 
Unless otherwise ordered and insofar as 
practicable, hearings before an Admin-
istrative Law Judge to receive evi-
dence shall be conducted in accordance 
with subparts B, C, D, and E of part 3 
of this chapter. Upon conclusion of 
hearings before an Administrative Law 
Judge, the record and the Administra-
tive Law Judge’s recommendations 
shall be certified to the Commission 
for final disposition of the matter. 

(3) Termination of existing orders—(i) 
Generally. Notwithstanding the fore-
going provisions of this rule, and ex-
cept as provided in paragraphs (b)(3) 
(ii) and (iii) of this section, an order 
issued by the Commission before Au-
gust 16, 1995, will be deemed, without 
further notice or proceedings, to termi-
nate 20 years from the date on which 
the order was first issued, or on Janu-
ary 2, 1996, whichever is later. 

(ii) Exception. This paragraph applies 
to the termination of an order issued 
before August 16, 1995, where a com-
plaint alleging a violation of the order 
was or is filed (with or without an ac-
companying consent decree) in federal 
court by the United States or the Fed-
eral Trade Commission while the order 
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remains in force, either on or after Au-
gust 16, 1995, or within the 20 years pre-
ceding that date. If more than one 
complaint was or is filed while the 
order remains in force, the relevant 
complaint for purposes of this para-
graph will be the latest filed com-
plaint. An order subject to this para-
graph will terminate 20 years from the 
date on which a court complaint de-
scribed in this paragraph was or is 
filed, except as provided in the fol-
lowing sentence. If the complaint was 
or is dismissed, or a federal court rules 
or has ruled that the respondent did 
not violate any provision of the order, 
and the dismissal or ruling was or is 
not appealed, or was or is upheld on ap-
peal, the order will terminate accord-
ing to paragraph (b)(3)(i) of this section 
as though the complaint was never 
filed; provided, however, that the order 
will not terminate between the date 
that such complaint is filed and the 
later of the deadline for appealing such 
dismissal or ruling and the date such 
dismissal or ruling is upheld on appeal. 
The filing of a complaint described in 
this paragraph will not affect the dura-
tion of any order provision that has ex-
pired, or will expire, by its own terms. 
The filing of a complaint described in 
this paragraph also will not affect the 
duration of an order’s application to 
any respondent that is not named in 
the complaint. 

(iii) Stay of Termination. Any party to 
an order may seek to stay, in whole or 
part, the termination of the order as to 
that party pursuant to paragraph (b)(3) 
(i) or (ii) of this section. Petitions for 
such stays shall be filed in accordance 
with the procedures set forth in § 2.51 of 
these rules. Such petitions shall be 
filed on or before the date on which the 
order would be terminated pursuant to 
paragraph (b)(3) (i) or (ii) of this sec-
tion. Pending the disposition of such a 
petition, the order will be deemed to 
remain in effect without interruption. 

(iv) Orders not terminated. Nothing in 
§ 3.72(b)(3) is intended to apply to in 
camera orders or other procedural or in-
terlocutory rulings by an Administra-
tive Law Judge or the Commission. 

[32 FR 8449, June 13, 1967, as amended at 44 
FR 40637, July 12, 1979; 45 FR 21623, Apr. 2, 
1980; 60 FR 58515, Nov. 28, 1995]

Subpart I—Recovery of Awards 
Under the Equal Access to 
Justice Act in Commission 
Proceedings

AUTHORITY: 5 U.S.C. 504 and 5 U.S.C. 553(b).

SOURCE: 63 FR 36341, July 6, 1998, unless 
otherwise noted.

§ 3.81 General provisions. 
(a) Purpose of these rules. The Equal 

Access to Justice Act, 5 U.S.C. 504 
(called ‘‘the Act’’ in this subpart), pro-
vides for the award of attorney fees and 
other expenses to eligible individuals 
and entities who are parties to adver-
sary adjudicative proceedings under 
part 3 of this title. The rules in this 
subpart describe the parties eligible for 
awards, how to apply for awards, and 
the procedures and standards that the 
Commission will use to make them. 

(1) When an eligible party will receive 
an award. An eligible party will receive 
an award when: 

(i) It prevails in the adjudicative pro-
ceeding, unless the Commission’s posi-
tion in the proceeding was substan-
tially justified or special cir-
cumstances make an award unjust. 
Whether or not the position of the 
agency was substantially justified will 
be determined on the basis of the ad-
ministrative record as a whole that is 
made in the adversary proceeding for 
which fees and other expenses are 
sought; or 

(ii) The agency’s demand is substan-
tially in excess of the decision of the 
adjudicative officer, and is unreason-
able when compared with that decision, 
under all the facts and circumstances 
of the case. Demand means the express 
final demand made by the agency prior 
to initiation of the adversary adjudica-
tion, but does not include a recitation 
by the agency of the statutory penalty 
in the administrative complaint or 
elsewhere when accompanied by an ex-
press demand for a lesser amount. 

(b) When the Act applies. (1) Section 
504(a)(1) of the Act applies to any ad-
versarial adjudicative proceeding pend-
ing before the Commission at any time 
after October 1, 1981. This includes pro-
ceedings begun before October 1, 1981, if 
final Commission action has not been 
taken before that date. 
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