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as prescribed by Rule 201(a) of Regula-
tion S–T (§ 232.201(a) of this chapter). 

[58 FR 14687, Mar. 18, 1993]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form TH, see the List of 
CFR Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and on GPO Access.

PART 270—RULES AND REGULA-
TIONS, INVESTMENT COMPANY 
ACT OF 1940

Sec.
270.0–1 Definition of terms used in this part. 
270.0–2 General requirements of papers and 

applications. 
270.0–3 Amendments to registration state-

ments and reports. 
270.0–4 Incorporation by reference. 
270.0–5 Procedure with respect to applica-

tions and other matters. 
270.0–8 Payment of fees. 
270.0–9 [Reserved] 
270.0–10 Small entities under the Invest-

ment Company Act for purposes of the 
Regulatory Flexibility Act. 

270.2a–1 Valuation of portfolio securities in 
special cases. 

270.2a–2 Effect of eliminations upon valu-
ation of portfolio securities. 

270.2a3–1 Investment company limited part-
ners not deemed affiliated persons. 

270.2a–4 Definition of ‘‘current net asset 
value’’ for use in computing periodically 
the current price of redeemable security. 

270.2a–6 Certain transactions not deemed 
assignments. 

270.2a–7 Money market funds. 
270.2a19–2 Investment company general 

partners not deemed interested persons. 
270.2a19–3 Certain investment company di-

rectors not considered interested persons 
because of ownership of index fund secu-
rities. 

270.2a41–1 Valuation of standby commit-
ments by registered investment compa-
nies. 

270.2a51–1 Definition of investments for pur-
poses of section 2(a)(51) (definition of 
‘‘qualified purchaser’’); certain calcula-
tions. 

270.2a51–2 Definitions of beneficial owner 
for certain purposes under sections 
2(a)(51) and 3(c)(7) and determining indi-
rect ownership interests. 

270.2a51–3 Certain companies as qualified 
purchasers. 

270.3a–1 Certain prima facie investment 
companies. 

270.3a–2 Transient investment companies. 
270.3a–3 Certain investment companies 

owned by companies which are not in-
vestment companies. 

270.3a–4 Status of investment advisory pro-
grams. 

270.3a–5 Exemption for subsidiaries orga-
nized to finance the operations of domes-
tic or foreign companies. 

270.3a–6 Foreign banks and foreign insur-
ance companies. 

270.3a–7 Issuers of asset-backed securities. 
270.3c–1 Definition of beneficial ownership 

for certain section 3(c)(1) funds. 
270.3c–2 Definition of beneficial ownership 

in small business investment companies. 
270.3c–3 Definition of certain terms used in 

section 3(c)(1) of the Act with respect to 
certain debt securities offered by small 
business investment companies. 

270.3c–4 Definition of ‘‘common trust fund’’ 
as used in section 3(c)(3) of the Act. 

270.3c–5 Beneficial ownership by knowledge-
able employees and certain other per-
sons. 

270.3c–6 Certain transfers of interests in 
section 3(c)(1) and section 3(c)(7) funds. 

270.5b–1 Definition of ‘‘total assets.’’ 
270.5b–2 Exclusion of certain guarantees as 

securities of the guarantor. 
270.5b–3 Acquisition of repurchase agree-

ment or refunded security treated as ac-
quisition of underlying securities. 

270.6b–1 Exemption of employees’ securities 
company pending determination of appli-
cation. 

270.6c–3 Exemptions for certain registered 
variable life insurance separate ac-
counts. 

270.6c–6 Exemption for certain registered 
separate accounts and other persons. 

270.6c–7 Exemptions from certain provisions 
of sections 22(e) and 27 for registered sep-
arate accounts offering variable annuity 
contracts to participants in the Texas 
Optional Retirement Program. 

270.6c–8 Exemptions for registered separate 
accounts to impose a deferred sales load 
and to deduct certain administrative 
charges. 

270.6c–10 Exemption for certain open-end 
management investment companies to 
impose deferred sales loads. 

270.6d–1 Exemption for certain closed-end 
investment companies. 

270.6e–2 Exemptions for certain variable life 
insurance separate accounts. 

270.6e–3(T) Temporary exemptions for flexi-
ble premium variable life insurance sepa-
rate accounts. 

270.7d–1 Specification of conditions and ar-
rangements for Canadian management 
investment companies requesting order 
permitting registration. 

270.7d–2 Definition of ‘‘public offering’’ as 
used in section 7(d) of the Act with re-
spect to certain Canadian tax-deferred 
retirement savings accounts. 

270.8b–1 Scope of §§ 270.8b–1 to 270.8b–32. 
270.8b–2 Definitions. 
270.8b–3 Title of securities. 

VerDate Jan<31>2003 05:21 Apr 15, 2003 Jkt 200054 PO 00000 Frm 00677 Fmt 8010 Sfmt 8010 Y:\SGML\200054T.XXX 200054T



678

17 CFR Ch. II (4–1–03 Edition)Pt. 270

270.8b–4 Interpretation of requirements. 
270.8b–5 Time of filing original registration 

statement. 
270.8b–6 [Reserved] 
270.8b–10 Requirements as to proper form. 
270.8b–11 Number of copies; signatures; 

binding. 
270.8b–12 Requirements as to paper, printing 

and language. 
270.8b–13 Preparation of registration state-

ment or report. 
270.8b–14 Riders; inserts. 
270.8b–15 Amendments. 
270.8b–16 Amendments to registration state-

ment. 
270.8b–20 Additional information. 
270.8b–21 Information unknown or not avail-

able. 
270.8b–22 Disclaimer of control. 
270.8b–23 Incorporation by reference. 
270.8b–24 Summaries or outlines of docu-

ments. 
270.8b–25 Extension of time for furnishing 

information. 
270.8b–30 Additional exhibits. 
270.8b–31 Omission of substantially iden-

tical documents. 
270.8b–32 Incorporation of exhibits by ref-

erence. 
270.8f–1 Deregistration of certain registered 

investment companies. 
270.10b–1 Definition of regular broker or 

dealer. 
270.10e–1 Death, disqualification, or bona 

fide resignation of directors. 
270.10f–1 Conditional exemption of certain 

underwriting transactions. 
270.10f–2 Exercise of warrants or rights re-

ceived on portfolio securities. 
270.10f–3 Exemption for the acquisition of 

securities during the existence of an un-
derwriting or selling syndicate. 

270.11a–1 Definition of ‘‘exchange’’ for pur-
poses of section 11 of the Act. 

270.11a–2 Offers of exchange by certain reg-
istered separate accounts or others the 
terms of which do not require prior Com-
mission approval. 

270.11a–3 Offers of exchange by open-end in-
vestment companies other than separate 
accounts. 

270.12b–1 Distribution of shares by reg-
istered open-end management invest-
ment company. 

270.12d2–1 Definition of insurance company 
for purposes of sections 12(d)(2) and 12(g) 
of the Act. 

270.12d3–1 Exemption of acquisitions of se-
curities issued by persons engaged in se-
curities related businesses. 

270.13a–1 Exemption for change of status by 
temporarily diversified company. 

270.14a–1 Use of notification pursuant to 
regulation E under the Securities Act of 
1933. 

270.14a–2 Exemption from section 14(a) of 
the Act for certain registered separate 

accounts and their principal under-
writers. 

270.14a–3 Exemption from section 14(a) of 
the Act for certain registered unit in-
vestment trusts and their principal un-
derwriters. 

270.15a–1 Exemption from stockholders’ ap-
proval of certain small investment advi-
sory contracts. 

270.15a–2 Annual continuance of contracts. 
270.15a–3 Exemption for initial period of in-

vestment adviser of certain registered 
separate accounts from requirement of 
security holder approval of investment 
advisory contract. 

270.15a–4 Temporary exemption for certain 
investment advisers. 

270.16a–1 Exemption for initial period of di-
rectors of certain registered accounts 
from requirements of election by secu-
rity holders. 

270.17a–1 Exemption of certain underwriting 
transactions exempted by § 270.10f–1. 

270.17a–2 Exemption of certain purchase, 
sale, or borrowing transactions. 

270.17a–3 Exemption of transactions with 
fully owned subsidiaries. 

270.17a–4 Exemption of transactions pursu-
ant to certain contracts. 

270.17a–5 Pro rata distribution neither 
‘‘sale’’ nor ‘‘purchase.’’ 

270.17a–6 Exemption for transactions with 
portfolio affiliates. 

270.17a–7 Exemption of certain purchase or 
sale transactions between an investment 
company and certain affiliated persons 
thereof. 

270.17a–8 Mergers of affiliated companies. 
270.17a–9 Purchase of certain securities 

from a money market fund by an affil-
iate, or an affiliate of an affiliate. 

270.17a–10 Exemption for transactions with 
certain subadvisory affiliates. 

270.17d–1 Applications regarding joint enter-
prises or arrangements and certain prof-
it-sharing plans. 

270.17d–2 Form for report by small business 
investment company and affiliated bank. 

270.17d–3 Exemption relating to certain 
joint enterprises or arrangements con-
cerning payment for distribution of 
shares of a registered open–end manage-
ment investment company. 

270.17e–1 Brokerage transactions on a secu-
rities exchange. 

270.17f–1 Custody of securities with mem-
bers of national securities exchanges. 

270.17f–2 Custody of investments by reg-
istered management investment com-
pany. 

270.17f–3 Free cash accounts for investment 
companies with bank custodians. 

270.17f–4 Custody of investment company 
assets with a securities depository. 

270.17f–5 Custody of investment company 
assets outside the United States. 

VerDate Jan<31>2003 05:21 Apr 15, 2003 Jkt 200054 PO 00000 Frm 00678 Fmt 8010 Sfmt 8010 Y:\SGML\200054T.XXX 200054T



679

Securities and Exchange Commission Pt. 270

270.17f–6 Custody of investment company 
assets with Futures Commission Mer-
chants and Commodity Clearing Organi-
zations. 

270.17f–7 Custody of investment company 
assets with a foreign securities deposi-
tory. 

270.17g–1 Bonding of officers and employees 
of registered management investment 
companies. 

270.17j–1 Personal investment activities of 
investment company personnel. 

270.18c–1 Exemption of privately held in-
debtedness. 

270.18c–2 Exemptions of certain debentures 
issued by small business investment 
companies. 

270.18f–1 Exemption from certain require-
ments of section 18(f)(1) (of the Act) for 
registered open-end investment compa-
nies which have the right to redeem in 
kind. 

270.18f–2 Fair and equitable treatment for 
holders of each class or series of stock of 
series investment companies. 

270.18f–3 Multiple class companies. 
270.19a–1 Written statement to accompany 

dividend payments by management com-
panies. 

270.19b–1 Frequency of distribution of cap-
ital gains. 

270.20a–1 Solicitation of proxies, consents 
and authorizations. 

270.20a–2—270.20a–4 [Reserved] 
270.22c–1 Pricing of redeemable securities 

for distribution, redemption and repur-
chase. 

270.22d–1 Exemption from section 22(d) to 
permit sales of redeemable securities at 
prices which reflect sales loads set pursu-
ant to a schedule. 

270.22d–2 Exemption from section 22(d) for 
certain registered separate accounts. 

270.22e–1 Exemption from section 22(e) of 
the Act during annuity payment period 
of variable annuity contracts partici-
pating in certain registered separate ac-
counts. 

270.22e–2 Pricing of redemption requests in 
accordance with Rule 22c–1. 

270.23c–1 Repurchase of securities by closed-
end companies. 

270.23c–2 Call and redemption of securities 
issued by registered closed-end compa-
nies. 

270.23c–3 Repurchase offers by closed-end 
companies. 

270.24b–1 Definitions. 
270.24b–2 Filing copies of sales literature. 
270.24b–3 Sales literature deemed filed. 
270.24e–1 Filing of certain prospectuses as 

post-effective amendments to registra-
tion statements under the Securities Act 
of 1933. 

270.24f–2 Registration under the Securities 
Act of 1933 of certain investment com-
pany securities. 

270.26a–1 Payment of administrative fees to 
the depositor or principal underwriter of 
a unit investment trust; exemptive relief 
for separate accounts. 

270.26a–2 Exemptions from certain provi-
sions of sections 26 and 27 for registered 
separate accounts and others regarding 
custodianship of and deduction of certain 
fees and charges from the assets of such 
accounts. 

270.27a–1 Conditions for compliance with 
and exemptions from certain provisions 
of section 27(a)(1) and section 27(h)(1) of 
the Act for certain registered separate 
accounts. 

270.27a–2 Exemption from section 27(a)(3) 
and section 27(h)(3) of the Act for certain 
registered separate accounts. 

270.27a–3 Exemption from section 27(a)(4) 
and section 27(h)(5) of the Act for certain 
registered separate accounts. 

270.27c–1 Exemption from section 27(c)(1) 
and section 27(d) of the Act during annu-
ity payment period of variable annuity 
contracts participating in certain reg-
istered separate accounts. 

270.27d–1 Reserve requirements for principal 
underwriters and depositors to carry out 
the obligations to refund charges re-
quired by section 27(d) and section 27(f) 
of the Act. 

270.27d–2 Insurance company undertaking in 
lieu of segregated trust account. 

270.27e–1 Requirements for notice to be 
mailed to certain purchasers of periodic 
payment plan certificates sold subject to 
section 27(d) of the Act. 

270.27f–1 Notice of right of withdrawal re-
quired to be mailed to periodic payment 
plan certificate holders and exemption 
from section 27(f) for certain periodic 
payment plan certificates. 

270.27g–1 Election to be governed by section 
27(h). 

270.27h–1 Exemptions from section 27(h)(4) 
for certain payments. 

270.28b–1 Investment in loans partially or 
wholly guaranteed under the Service-
men’s Readjustment Act of 1944, as 
amended. 

270.30a–1 Annual reports for unit invest-
ment trusts. 

270.30a–2 Certification of Form N–CSR. 
270.30a–3 Disclosure controls and procedures 

related to preparation of required filings. 
270.30b1–1 Semi-annual report for registered 

management investment companies. 
270.30b1–2 Semi-annual report for totally-

owned registered management invest-
ment company subsidiary of registered 
management investment company. 

270.30b1–3 Transition reports. 
270.30b1–4 Report of proxy voting record. 
270.30b2–1 Filing of reports to stockholders. 
270.30d–1 Designation of periodic reports 

under the Securities Exchange Act of 
1934. 

VerDate Jan<31>2003 05:21 Apr 15, 2003 Jkt 200054 PO 00000 Frm 00679 Fmt 8010 Sfmt 8010 Y:\SGML\200054T.XXX 200054T



680

17 CFR Ch. II (4–1–03 Edition)Pt. 270

270.30e–1 Reports to stockholders of man-
agement companies. 

270.30e–2 Reports to shareholders of unit in-
vestment trusts. 

270.30h–1 Applicability of section 16 of the 
Exchange Act to section 30(h). 

270.31a–1 Records to be maintained by reg-
istered investment companies, certain 
majority-owned subsidiaries thereof, and 
other persons having transactions with 
registered investment companies. 

270.31a–2 Records to be preserved by reg-
istered investment companies, certain 
majority-owned subsidiaries thereof, and 
other persons having transactions with 
registered investment companies. 

270.31a–3 Records prepared or maintained by 
other than person required to maintain 
and preserve them. 

270.32a–1 Exemption of certain companies 
from affiliation provisions of section 
32(a). 

270.32a–2 Exemption for initial period from 
vote of security holders on independent 
public accountant for certain registered 
separate accounts. 

270.32a–3 Exemption from provision of sec-
tion 32(a)(1) regarding the time period 
during which a registered management 
investment company must select an 
independent public accountant. 

270.32a–4 Independent audit committees. 
270.34b–1 Sales literature deemed to be mis-

leading. 
270.35d–1 Investment company names. 
270.45a–1 Confidential treatment of names 

and addresses of dealers of registered in-
vestment company securities. 

270.57b–1 Exemption for downstream affili-
ates of business development companies. 

270.60a–1 Exemption for certain business de-
velopment companies.

AUTHORITY: 15 U.S.C. 80a–1 et seq., 80a–34(d), 
80a–37, and 80a–39, unless otherwise noted.

Section 270.0–1 also issued under sec. 38(a) 
(15 U.S.C. 80a–37(a)); 

Section 270.0–11 also issued under secs. 8, 
24, 30 and 38, Investment Company Act (15 
U.S.C. 80a–8, 80a–24, 80a–29 and 80a–37), secs. 
6, 7, 8, 10 and 19(a), Securities Act (15 U.S.C. 
77f, 77g, 77h, 77j, 77s(a)) and secs. 3(b), 12, 13, 
14, 15(d) and 23(a), Exchange Act (15 U.S.C. 
78c(b), 78l, 78m, 78n, 78o(d) and 78w(a)); 

Section 270.6c-9 is also issued under secs. 
6(c) (15 U.S.C. 80a-6(c)) and 38(a) (15 U.S.C. 
80a-37(a)); 

Section 270.6c–10 is also issued under sec. 
6(c) (15 U.S.C. 80a–6(c)); 

Section 270.6e–3(T) is also issued under sec. 
6(e), 15 U.S.C. 80a–5(e); 

Section 270.8b–11 is also issued under 15 
U.S.C. 77s, 80a–8, and 80a–37; 

Section 270.10e–1 is also issued under 15 
U.S.C. 80a–10(e); 

Section 270.12d1–1 is also issued under secs. 
6(c) (15 U.S.C. 80a–6(c)) and 38(a) (15 U.S.C. 
80a–37(a)); 

Section 270.12d3–1 is also issued under 15 
U.S.C. 80a-6(c); 

Section 270.17a–8 is also issued under 15 
U.S.C. 80a–6(c) and 80a–37(a); 

Section 270.17d–1 is also issued under 15 
U.S.C. 80a–6(c), 80a–17(d), and 80a–37(a); 

Section 270.17e–1 is also issued under 15 
U.S.C. 80a–6(c), 80a–30(a), and 80a–37(a); 

Section 270.17f–5 also issued under sec. 6(c) 
(15 U.S.C. 80a–6(c); 

Section 270.17g–1 is also issued under 15 
U.S.C. 80a–6(c), 80a–17(d), 80a–17(g), and 80a–
37(a); 

Section 270.17j–1 is also issued under secs. 
206(4) and 211(a), Investment Advisers Act (15 
U.S.C. 80b–6(4) and 80b–11(a)); 

Section 270.19b–1 is also issued under secs. 
6(c) (15 U.S.C. 80a–6(c)), 19 (a) and (b) (15 
U.S.C 80a–19 (a) and (b)), and 38(a) (15 U.S.C. 
80a–37(a)); 

Section 270.22c–1 also issued under secs. 
6(c), 22(c), and 38(a) (15 U.S.C. 80a–6(c), 80a–
22(c), and 80a–37(a)); 

Section 270.23c–3 also issued under 15 
U.S.C. 80a–23(c). 

Section 270.24f–2 also issued under 15 U.S.C. 
80a–24(f)(4). 

Section 270.30a–1 is also issued under 15 
U.S.C. 78m, 78o(d), 80a–8, and 80a–29. 

Section 270.30a–2 is also issued under 15 
U.S.C. 78m, 78o(d), 80a–8, and 80a–29, and secs. 
3(a) and 302, Pub. L. 107–204, 116 Stat. 745. 

Section 270.30a–3 is also issued under 15 
U.S.C. 78m, 78o(d), 80a–8, and 80a–29, and secs. 
3(a) and 302, Pub. L. 107–204, 116 Stat. 745. 

Section 270.30b1–1 is also issued under 15 
U.S.C. 78m, 78o(d), 80a–8, and 80a–29. 

Section 270.30b2–1 is also issued under 15 
U.S.C. 78m, 78o(d), 80a–8, and 80a–29, and secs. 
3(a) and 302, Pub. L. 107–204, 116 Stat. 745. 

Section 270.30d–1 is also issued under 15 
U.S.C. 78m, 78o(d), 80a–8, and 80a–29, and secs. 
3(a) and 302, Pub. L. 107–204, 116 Stat. 745. 

Section 270.30e–1 is also issued under 15 
U.S.C. 77f, 77g, 77h, 77j, 77s, 78l, 78m, 78n, 
78o(d), 78w(a), 80a–8, 80a–29, and 80a–37; 

Section 270.31a–2 is also issued under 15 
U.S.C. 80a–30. 

ATTENTION ELECTRONIC FILERS

THIS REGULATION SHOULD BE READ IN 
CONJUNCTION WITH REGULATION S–T 
(PART 232 OF THIS CHAPTER), WHICH 
GOVERNS THE PREPARATION AND SUB-
MISSION OF DOCUMENTS IN ELECTRONIC 
FORMAT. MANY PROVISIONS RELATING 
TO THE PREPARATION AND SUBMISSION 
OF DOCUMENTS IN PAPER FORMAT CON-
TAINED IN THIS REGULATION ARE SU-
PERSEDED BY THE PROVISIONS OF REG-
ULATION S–T FOR DOCUMENTS RE-
QUIRED TO BE FILED IN ELECTRONIC 
FORMAT.
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§ 270.0–1 Definition of terms used in 
this part. 

(a) As used in the rules and regula-
tions prescribed by the Commission 
pursuant to the Investment Company 
Act of 1940, unless the context other-
wise requires: 

(1) The term Commission means the 
Securities and Exchange Commission. 

(2) The term act means the Invest-
ment Company Act of 1940. 

(3) The term section refers to a sec-
tion of the act. 

(4) The terms rule and regulations 
refer to the rules and regulations 
adopted by the Commission pursuant 
to the Act, including the forms for reg-
istration and reports and the accom-
panying instructions thereto. 

(5) The term administrator means any 
person who provides significant admin-
istrative or business affairs manage-
ment services to an investment com-
pany. 

(6)(i) A person is an independent legal 
counsel with respect to the directors 
who are not interested persons of an in-
vestment company (‘‘disinterested di-
rectors’’) if: 

(A) A majority of the disinterested 
directors reasonably determine in the 
exercise of their judgment (and record 
the basis for that determination in the 
minutes of their meeting) that any rep-
resentation by the person of the com-
pany’s investment adviser, principal 
underwriter, administrator (‘‘manage-
ment organizations’’), or any of their 
control persons, since the beginning of 
the fund’s last two completed fiscal 
years, is or was sufficiently limited 
that it is unlikely to adversely affect 
the professional judgment of the person 
in providing legal representation to the 
disinterested directors; and 

(B) The disinterested directors have 
obtained an undertaking from such 
person to provide them with informa-
tion necessary to make their deter-
mination and to update promptly that 
information when the person begins to 
represent, or materially increases his 
representation of, a management orga-
nization or control person. 

(ii) The disinterested directors are 
entitled to rely on the information ob-
tained from the person, unless they 
know or have reason to believe that 
the information is materially false or 

incomplete. The disinterested directors 
must re-evaluate their determination 
no less frequently than annually (and 
record the basis accordingly), except as 
provided in paragraph (iii) of this sec-
tion. 

(iii) After the disinterested directors 
obtain information that the person has 
begun to represent, or has materially 
increased his representation of, a man-
agement organization (or any of its 
control persons), the person may con-
tinue to be an independent legal coun-
sel, for purposes of paragraph (a)(6)(i) 
of this section, for no longer than three 
months unless during that period the 
disinterested directors make a new de-
termination under that paragraph. 

(iv) For purposes of paragraphs 
(a)(6)(i)–(iii) of this section: 

(A) The term person has the same 
meaning as in section 2(a)(28) of the 
Act (15 U.S.C. 80a–2(a)(28)) and, in addi-
tion, includes a partner, co-member, or 
employee of any person; and 

(B) The term control person means 
any person (other than an investment 
company) directly or indirectly con-
trolling, controlled by, or under com-
mon control with any of the invest-
ment company’s management organi-
zations. 

(b) Unless otherwise specifically pro-
vided, the terms used in the rules and 
regulations in this part shall have the 
meaning defined in the Act. The terms 
‘‘EDGAR,’’ ‘‘EDGAR Filer Manual,’’ 
‘‘electronic filer,’’ ‘‘electronic filing,’’ 
‘‘electronic format,’’ ‘‘electronic sub-
mission,’’ ‘‘paper format,’’ and ‘‘signa-
ture’’ shall have the meanings assigned 
to such terms in Regulation S–T—Gen-
eral Rules for Electronic Filings (Part 
232 of this chapter). 

(c) A rule or regulation which defines 
a term without express reference to the 
act or to the rules and regulations, or 
to a portion thereof, defines such terms 
for all purposes as used both in the act 
and in the rules and regulations in this 
part, unless the context otherwise re-
quires. 

(d) Unless otherwise specified or the 
context otherwise requires, the term 
‘‘prospectus’’ means a prospectus meet-
ing the requirements of section 10(a) of 
the Securities Act of 1933 as amended. 
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(e) Definition of separate account and 
conditions for availability of exemp-
tion under §§ 270.6c–6, 270.6c–7, 270.6c–8, 
270.11a–2, 270.14a–2, 270.15a–3, 270.16a–1, 
270.22c–1, 270.22d–3, 270.22e–1, 270.26a–1, 
270.26a–2, 270.27a–1, 270.27a–2, 270.27a–3, 
270.27c–1, and 270.32a–2 of this chapter. 

(1) As used in the rules and regula-
tions prescribed by the Commission 
pursuant to the Investment Company 
Act of 1940, unless otherwise specified 
or the context otherwise requires, the 
term ‘‘separate account’’ shall mean an 
account established and maintained by 
an insurance company pursuant to the 
laws of any state or territory of the 
United States, or of Canada or any 
province thereof, under which income, 
gains and losses, whether or not real-
ized, from assets allocated to such ac-
count, are, in accordance with the ap-
plicable contract, credited to or 
charged against such account without 
regard to other income, gains or losses 
of the insurance company and the term 
‘‘variable annuity contract’’ shall 
mean any accumulation or annuity 
contract, any portion thereof, or any 
unit of interest or participation there-
in pursuant to which the value of the 
contract, either prior or subsequent to 
annuitization, or both, varies accord-
ing to the investment experience of the 
separate account in which the contract 
participates. 

(2) As conditions to the availability 
of exemptive Rules 6c–6, 6c–7, 6c–8, 11a–
2, 14a–2, 15a–3, 16a–1, 22c–1, 22d–3, 22e–1, 
26a–1, 26a–2, 27a–1, 27a–2, 27a–3, 27c–1, 
and 32a–2, the separate account shall be 
legally segregated, the assets of the 
separate account shall, at the time 
during the year that adjustments in 
the reserves are made, have a value at 
least equal to the reserves and other 
contract liabilities with respect to 
such account, and at all other times, 
shall have a value approximately equal 
to or in excess of such reserves and li-
abilities; and that portion of such as-
sets having a value equal to, or ap-
proximately equal to, such reserves 
and contract liabilities shall not be 
chargeable with liabilities arising out 

of any other business which the insur-
ance company may conduct. 

[Rule N–1, 5 FR 4316, Oct. 31, 1940, as amend-
ed at 19 FR 6730, Oct. 20, 1954; 30 FR 829, Jan. 
27, 1965; 48 FR 36098, Aug. 9, 1983; 50 FR 42682, 
Oct. 22, 1985; 58 FR 14859, Mar. 18, 1993; 66 FR 
3757, Jan. 16, 2001]

§ 270.0–2 General requirements of pa-
pers and applications. 

(a) Filing of papers. All papers re-
quired to be filed with the Commission 
pursuant to the Act or the rules and 
regulations thereunder shall, unless 
otherwise provided by the rules and 
regulations in this part, be delivered 
through the mails or otherwise to the 
Securities and Exchange Commission, 
Washington, D.C. 20549. Except as oth-
erwise provided by the rules and regu-
lations, the date on which papers are 
actually received by the Commission 
shall be the date of filing thereof. If the 
last day for the timely filing of such 
papers falls on a Saturday, Sunday, or 
holiday, such papers may be filed on 
the first business day following. 

(b) Formal specifications respecting ap-
plications. Every application for an 
order under any provision of the Act, 
for which a form with instructions is 
not specifically prescribed, and every 
amendment to such application shall 
be filed in quintuplicate. One copy 
shall be signed by the applicant but the 
other four copies may have facsimile or 
typed signatures. Such applications 
should be on paper no larger than 
81⁄2×11 inches in size. To the extent that 
the reduction of larger documents 
would render them illegible, such docu-
ments may be filed on paper larger 
than 81⁄2×11 inches in size. The left mar-
gin should be at least 11⁄2 inches wide 
and, if the application is bound, it 
should be bound on the left side. The 
application must be typed, printed, 
copied or prepared by any process 
which, in the opinion of the commis-
sion, produces copies suitable for 
microfilming. All typewritten or print-
ed matter (including deficits in finan-
cial statements) should be set forth in 
black so as to permit photocopying. 
Every application for an order under 
any provision of the Act and every 
amendment to such application shall 
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be submitted to the Commission in 
paper only, whether or not the appli-
cant is otherwise required to file in 
electronic format, unless instructions 
for electronic filing are included on the 
form, if any, prescribed for such appli-
cation. 

(c) Authorizations respecting applica-
tions. (1) Every application for an order 
under any provision of the act, for 
which a form with instructions is not 
specifically prescribed and which is ex-
ecuted by a corporation, partnership, 
or other company and filed with the 
Commission, shall contain a concise 
statement of the applicable provisions 
of the articles of incorporation, bylaws, 
or similar documents, relating to the 
right of the person signing and filing 
such application to take such action on 
behalf of the applicant, and a state-
ment that all such requirements have 
been complied with and that the person 
signing and filing the same is fully au-
thorized to do so. If such authorization 
is dependent on resolutions of stock-
holders, directors, or other bodies, such 
resolutions shall be attached as an ex-
hibit to, or the pertinent provisions 
thereof shall be quoted in, the applica-
tion. 

(2) If an amendment to any such ap-
plication shall be filed, such amend-
ment shall contain a similar statement 
or, in lieu thereof, shall state that the 
authorization described in the original 
application is applicable to the indi-
vidual who signs such amendment and 
that such authorization still remains 
in effect. 

(3) When any such application or 
amendment is signed by an agent or at-
torney, the power of attorney evidenc-
ing his authority to sign shall contain 
similar statements and shall be filed 
with the Commission. 

(d) Verification of applications and 
statements of fact. Every application for 
an order under any provision of the 
act, for which a form with instructions 
is not specifically prescribed and every 
amendment to such application, and 
every statement of fact formally filed 
in support of, or in opposition to, any 
application or declaration shall be 
verified by the person executing the 
same. An instrument executed on be-
half of a corporation shall be verified 
in substantially the following form, 

but suitable changes may be made in 
such form for other kinds of companies 
and for individuals:

State of lllllllllllllllllll

County of llllllll, ss:

The undersigned being duly sworn deposes 
and says that he has duly executed the at-
tachedllllllllll dated lllll, 
19ll for and on behalf ofllllllllll 
(Name of Company) that he is 
thellllllllllll (Title of Officer) 
of such company; and that all action by 
stockholders, directors, and other bodies 
necessary to authorize deponent to execute 
and file such instrument has been taken. De-
ponent further says that he is familiar with 
such instrument, and the contents thereof, 
and that the facts therein set forth are true 
to the best of his knowledge, information 
and belief. 

lllllllllllllllllll

(Signature) 
lllllllllllllllllll

(Type or print name beneath)

Subscribed and sworn to before me a 
llllllllll (Title of Officer) this 
lll day of lll, 19ll. 

[OFFICIAL SEAL] llllllllllll

My commission expireslllll

(e) Statement of grounds for applica-
tion. Each application should contain a 
brief statement of the reasons why the 
applicant is deemed to be entitled to 
the action requested with a reference 
to the provisions of the act and of the 
rules and regulations under which ap-
plication is made. 

(f) Name and address. Every applica-
tion shall contain the name and ad-
dress of each applicant and the name 
and address of any person to whom any 
applicant wishes any question regard-
ing the application to be directed. 

(g) Proposed notice. A proposed notice 
of the proceeding initiated by the filing 
of the application shall accompany 
each application as an exhibit thereto 
and, if necessary, shall be modified to 
reflect any amendments to such appli-
cation. 

(h) The manually signed original (or 
in the case of duplicate originals, one 
duplicate original) of all registrations, 
applications, statements, reports, or 
other documents filed under the Invest-
ment Company Act of 1940, as amended, 
shall be numbered sequentially (in ad-
dition to any internal numbering 
which otherwise may be present) by 
handwritten, typed, printed, or other 
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legible form of notation from the fac-
ing page of the document through the 
last page of that document and any ex-
hibits or attachments thereto. Further, 
the total number of pages contained in 
a numbered original shall be set forth 
on the first page of the document. 

(15 U.S.C. 77s (48 Stat. 85); 15 U.S.C. 78w (48 
Stat. 901); 15 U.S.C. 79c and 79t (49 Stat. 810, 
833); 15 U.S.C. 77eee, 77ggg, 77nnn, 77sss (53 
Stat. 1154, 1156, 1167, 1173); 15 U.S.C. 80w–37, 
80c–39 (54 Stat. 841, 342); 15 U.S.C. 80b–3, 80b–
4, 80b–11 (54 Stat. 850, 852, 855); secs. 38, 40, 54 
Stat. 841, 842 (15 U.S.C. 80a–37, 80c–89)) 

[Rule N–2, 5 FR 4316, Oct. 31, 1940, as amend-
ed at 33 FR 9391, June 27, 1968; 33 FR 23325, 
Aug. 29, 1973; 44 FR 4666, Jan. 23, 1979; 47 FR 
58239, Dec. 30, 1982; 48 FR 17065, Apr. 21, 1983; 
58 FR 14859, Mar. 18, 1993]

§ 270.0–3 Amendments to registration 
statements and reports. 

Registration statements filed with 
the Commission pursuant to section 8 
(54 Stat. 803; 15 U.S.C. 80a–8) and re-
ports filed with the Commission pursu-
ant to section 30 (54 Stat. 836; 15 U.S.C. 
80a–35) may be amended in the fol-
lowing manner: 

(a) Each amendment shall conform to 
the requirements for the registration 
statement or report it amends with re-
gard to filing, number of copies filed, 
size, paper, ink, margins, binding, and 
similar formal matters. 

(b) Each amendment to a particular 
statement or report shall have a facing 
sheet as follows:

SECURITIES AND EXCHANGE COMMISSION 

Washington, DC 20549

Amendment No.lllll

to 

Formllllll

File No.llllll

(Describe the nature of the statement or re-
port) 

Dated llllllllll, 19ll, 
Pursuant to Section lllll of the In-

vestment Company Act of 1940 
lllllllllllllllllll

Name of Registrant 
lllllllllllllllllll

Address of Principal Office of Registrant

The facing sheet shall contain in addi-
tion any other information required on 
the facing sheet of the form for the 
statement or report which is being 
amended. Amendments to a particular 

statement or report which is being con-
secutively in the order in which filed 
with the Commission. 

(c) Each amendment shall contain in 
the manner required in the original 
statement or report the text of every 
item to which it relates and shall set 
out a complete amended answer to 
each such item. However, amendments 
to financial statements may contain 
only the particular statements or 
schedules in fact amended. 

(d) Each amendment shall have a sig-
nature sheet containing the form of 
signature required in the statement or 
report it amends. 

(Secs. 8, 30, 54 Stat. 803, 74 Stat. 201; 15 U.S.C. 
80a–8, 80a–29) 

[Rule N–3, 6 FR 3966, Aug. 8, 1941, as amended 
at 33 FR 3217, Feb. 21, 1968]

§ 270.0–4 Incorporation by reference. 

(a) A registered investment company 
may, subject to the limitations of 
§ 228.10(f) and § 229.10(d) of this chapter, 
incorporate by reference as an exhibit, 
in any registration statement, applica-
tion or report filed with the Commis-
sion, any document or part thereof pre-
viously or concurrently filed with the 
Commission pursuant to any act ad-
ministered by the Commission. The in-
corporation may be made whether the 
matter incorporated was filed by such 
registered company or any other per-
son. If any modification has occurred 
in the text of any such document since 
the filing thereof, the company shall 
file with the reference a statement 
containing the text of any such modi-
fication and the date thereof. If the 
number of copies of any document pre-
viously or concurrently filed with the 
Commission is less than the number re-
quired to be filed with the registration 
statement, application or report which 
incorporates such document, the com-
pany shall file therewith as many addi-
tional copies of the document as may 
be necessary to meet the requirements 
of the registration statement, applica-
tion or report. 

(b) A registered investment company 
may, subject to the limitations of 
§ 201.24 of this chapter, incorporate by 
reference, in any registration state-
ment, application or report filed with 
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the Commission any financial state-
ment or part thereof previously or con-
currently filed with the Commission 
pursuant to any act administered by 
the Commission, if it substantially 
conforms to the requirements of the 
form on which such registration state-
ment, application or report is filed. 
The incorporation may be made wheth-
er the matter incorporated was filed by 
such registered company or any other 
person. If a certificate of an inde-
pendent public accountant or account-
ants is required to accompany a finan-
cial statement in any registration 
statement, application or report, the 
incorporation by reference of a certifi-
cate previously or concurrently filed 
will not be deemed a compliance with 
such requirements unless the written 
consent of the accountant or account-
ants to such incorporation is filed with 
the registration statement, application 
or report. 

(c) In each case of incorporation by 
reference, the matter incorporated 
shall be clearly identified in the ref-
erence. An express statement shall be 
made to the effect that the specified 
matter is incorporated in the registra-
tion statement, application or report 
at the particular place where the infor-
mation is required. 

(d) Notwithstanding any particular 
provision permitting incorporation by 
reference, no registration statement, 
application or report shall incorporate 
by reference any exhibit or financial 
statement which: 

(1) Has been withdrawn, or 
(2) Was filed in connection with a 

registration statement under the Act, 
or a registration on a national securi-
ties exchange, which has ceased to be 
effective, or 

(3) Is contained in a registration 
statement or report subject, at the 
time of the incorporation by reference, 
to pending proceedings under section 
8(b) or 8(d) of the Securities Act of 1933, 
section 8(e) of the Act, or to an order 
entered under any of those Sections, or 

(4) If it is a document that has been 
filed in paper with respect to an elec-
tronic filer under a temporary hardship 
exemption (§ 232.201 of this chapter) and 
an electronic format copy has not been 
submitted. 

(e) Notwithstanding any particular 
provision permitting incorporation by 
reference, the Commission may refuse 
to permit such incorporation in any 
case in which in its judgment such in-
corporation would render the registra-
tion statement application, or report 
incomplete, unclear, or confusing. 

(Sec. 19, 48 Stat. 85, as amended, secs. 13, 15, 
23, 48 Stat. 894, 895, 901, as amended, sec. 20, 
49 Stat. 833, secs. 305, 307, 314, 319, 53 Stat. 
1154, 1156, 1167, 1173, as amended, sec. 39, 54 
Stat. 841; 15 U.S.C. 77s, 78m, 78o, 78w, 79t, 
77eee, 77ggg, 77nnn, 77sss, 80a–38) 

[Rule N–4, 9 FR 338, Jan. 8, 1944. Redesig-
nated at 14 FR 2761, May 26, 1949, and amend-
ed at 29 FR 2421, Feb. 13, 1964; 58 FR 14860, 
Mar. 18, 1993; 60 FR 32825, June 23, 1995]

§ 270.0–5 Procedure with respect to ap-
plications and other matters. 

The procedure herein below set forth 
will be followed with respect to any 
proceeding initiated by the filing of an 
application, or upon the Commission’s 
own motion, pursuant to any section of 
the Act or any rule or regulation there-
under, unless in the particular case a 
different procedure is provided: 

(a) Notice of the initiation of the pro-
ceeding will be published in the FED-
ERAL REGISTER and will indicate the 
earliest date upon which an order dis-
posing of the matter may be entered. 
The notice will also provide that any 
interested person may, within the pe-
riod of time specified therein, submit 
to the Commission in writing any facts 
bearing upon the desirability of a hear-
ing on the matter and may request 
that a hearing be held, stating his rea-
sons therefor and the nature of his in-
terest in the matter. 

(b) An order disposing of the matter 
will be issued as of course, following 
the expiration of the period of time re-
ferred to in paragraph (a) of this sec-
tion, unless the Commission thereafter 
orders a hearing on the matter. 

(c) The Commission will order a hear-
ing on the matter, if it appears that a 
hearing is necessary or appropriate in 
the public interest or for the protec-
tion of investors, (1) upon the request 
of an interested person or (2) upon its 
own motion. 

[38 FR 23325, Aug. 29, 1973, as amended at 61 
FR 49961, Sept. 24, 1996]
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§ 270.0–8 Payment of fees. 
All payment of fees shall be made in 

cash, certified check or by United 
States postal money order, bank cash-
ier’s check or bank money order pay-
able to the Securities and Exchange 
Commission, omitting the name or 
title of any official of the Commission. 
Payment of fees required by this sec-
tion shall be made in accordance with 
the directions set forth in § 202.3a of 
this chapter. 

[61 FR 49961, Sept. 24, 1996]

§ 270.0–9 [Reserved]

§ 270.0–10 Small entities under the In-
vestment Company Act for purposes 
of the Regulatory Flexibility Act. 

(a) General. For purposes of Commis-
sion rulemaking in accordance with 
the provisions of Chapter Six of the Ad-
ministrative Procedure Act (5 U.S.C. 
601 et seq.) and unless otherwise defined 
for purposes of a particular rule-
making, the term small business or small 
organization for purposes of the Invest-
ment Company Act of 1940 shall mean 
an investment company that, together 
with other investment companies in 
the same group of related investment 
companies, has net assets of $50 million 
or less as of the end of its most recent 
fiscal year. For purposes of this sec-
tion: 

(1) In the case of a management com-
pany, the term group of related invest-
ment companies shall mean two or more 
management companies (including se-
ries thereof) that: 

(i) Hold themselves out to investors 
as related companies for purposes of in-
vestment and investor services; and 

(ii) Either: 
(A) Have a common investment ad-

viser or have investment advisers that 
are affiliated persons of each other; or 

(B) Have a common administrator; 
and 

(2) In the case of a unit investment 
trust, the term group of related invest-
ment companies shall mean two or more 
unit investment trusts (including se-
ries thereof) that have a common spon-
sor. 

(b) Special rule for insurance company 
separate accounts. In determining 
whether an insurance company sepa-
rate account is a small business or small 

entity pursuant to paragraph (a) of this 
section, the assets of the separate ac-
count shall be cumulated with the as-
sets of the general account and all 
other separate accounts of the insur-
ance company. 

(c) Determination of net assets. The 
Commission may calculate its deter-
mination of the net assets of a group of 
related investment companies based on 
the net assets of each investment com-
pany in the group as of the end of such 
company’s fiscal year. 

[63 FR 35514, June 30, 1998]

§ 270.2a–1 Valuation of portfolio secu-
rities in special cases. 

(a) Any investment company whose 
securities are qualified for sale, or for 
whose securities application for such 
qualification has been made, in any 
State in which the securities owned by 
such company are required by applica-
ble State law or regulations to be val-
ued at cost or on some other basis dif-
ferent from that prescribed by clause 
(A) of section 2(a)(41) of the Act for the 
purpose of determining the percentage 
of its assets invested in any particular 
type or classification of securities or in 
the securities of any one issuer, may, 
in valuing its securities for the pur-
poses of sections 5 and 12 of the Act, 
use the same basis of valuation as that 
used in complying with such State law 
or regulations in lieu of the method of 
valuation prescribed by clause (A) of 
section 2(a)(41) of the Act. 

(b) Any open-end company which has 
heretofore valued its securities at cost 
for the purpose of qualifying as a ‘‘mu-
tual investment company’’ under the 
Internal Revenue Code, prior to its 
amendment by the Revenue Act of 1942, 
shall henceforth, for the purposes of 
sections 5 and 12 of the Act, value its 
securities in accordance with the meth-
od prescribed in clause (A) of section 
2(a)(41) of the Act unless such company 
is permitted under paragraph (a) of this 
section to use a different method of 
valuation. 

(c) A registered investment company 
which has adopted for the purposes of 
sections 5 and 12 of the Act a method of 
valuation permitted by paragraph (a) 
of this section, shall state in its reg-
istration statement filed pursuant to 
section 8 (54 Stat. 803; 15 U.S.C. 80a–8) 
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of the Act, or in a report filed pursuant 
to section 30 (54 Stat. 836; 15 U.S.C. 80a–
30) of the Act, the method of valuation 
adopted and the facts which justify the 
adoption of such method. A registered 
investment company which has adopt-
ed for the purposes of sections 5 and 12 
of the Act a method of valuation per-
mitted by paragraph (a) of this section, 
unless it shall have adopted such meth-
od for the purpose or partly for the 
purpose of qualifying as a ‘‘mutual in-
vestment company’’ under the Internal 
Revenue Code, shall continue to use 
that method until it has notified the 
Commission of its desire to use a dif-
ferent method, and has received from 
the Commission permission for such 
change. Such permission may be made 
effective on a fixed date or within such 
reasonable time thereafter as may be 
deemed advisable under the cir-
cumstances. 

(d) If at any time it appears that the 
method of valuation adopted by any 
company pursuant to paragraph (a) of 
this section is no longer justified by 
the facts, the Commission may require 
a change in the method of valuation 
within a reasonable period of time ei-
ther to the method prescribed in clause 
(A) of section 2(a)(41) of the Act or to 
some other method permitted by para-
graph (a) of this section which is justi-
fied by the existing facts. 

[Rule N–2A–1, 8 FR 3567, Mar. 24, 1943, as 
amended at 38 FR 8593, Apr. 4, 1973]

§ 270.2a–2 Effect of eliminations upon 
valuation of portfolio securities. 

During any fiscal quarter in which 
elimination of securities from the port-
folio of an investment company occur, 
the securities remaining in the port-
folio shall, for the purpose of sections 5 
and 12 of the Act (54 Stat. 800, 808; 15 
U.S.C. 80a–5, 80a–12), be so valued as to 
give effect to the eliminations in ac-
cordance with one of the following 
methods: 

(a) Specific certificate, 
(b) First in—first out, 
(c) Last in—first out, or 
(d) Average value. 

For these purposes, a single method of 
elimination shall be used consistently 
with respect to all portfolio securities. 
In giving effect to eliminations pursu-

ant to this section values shall be com-
puted in accordance with section 
2(a)(41)(A) of the Act (54 Stat. 790; 15 
U.S.C. 80a–2(a)(41)(A)). 

[38 FR 8593, Apr. 4, 1973]

§ 270.2a3–1 Investment company lim-
ited partners not deemed affiliated 
persons.

PRELIMINARY NOTE TO § 270.2A3–1 This 
§ 270.2a3–1 excepts from the definition of af-
filiated person in section 2(a)(3)) (15 U.S.C. 
80a–2(a)(3)) those limited partners of invest-
ment companies organized in limited part-
nership form that are affiliated persons sole-
ly because they are partners under section 
2(a)(3)(D) (15 U.S.C. 80a–2(a)(3)(D)). Reliance 
on this § 270.2a3–1 does not except a limited 
partner that is an affiliated person by virtue 
of any other provision. 

No limited partner of a registered manage-
ment company or a business development 
company, organized as a limited partnership 
and relying on § 270.2a19–2, shall be deemed to 
be an affiliated person of such company, or 
any other partner of such company, solely by 
reason of being a limited partner of such 
company.

[58 FR 45838, Aug. 31, 1993]

§ 270.2a–4 Definition of ‘‘current net 
asset value’’ for use in computing 
periodically the current price of re-
deemable security. 

(a) The current net asset value of any 
redeemable security issued by a reg-
istered investment company used in 
computing periodically the current 
price for the purpose of distribution, 
redemption, and repurchase means an 
amount which reflects calculations, 
whether or not recorded in the books of 
account, made substantially in accord-
ance with the following, with estimates 
used where necessary or appropriate. 

(1) Portfolio securities with respect 
to which market quotations are readily 
available shall be valued at current 
market value, and other securities and 
assets shall be valued at fair value as 
determined in good faith by the board 
of directors of the registered company. 

(2) Changes in holdings of portfolio 
securities shall be reflected no later 
than in the first calculation on the 
first business day following the trade 
date. 
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(3) Changes in the number of out-
standing shares of the registered com-
pany resulting from distributions, re-
demptions, and repurchases shall be re-
flected no later than in the first cal-
culation on the first business day fol-
lowing such change. 

(4) Expenses, including any invest-
ment advisory fees, shall be included to 
date of calculation. Appropriate provi-
sion shall be made for Federal income 
taxes if required. Investment compa-
nies which retain realized capital gains 
designated as a distribution to share-
holders shall comply with paragraph 
(h) of § 210.6–03 of Regulation S–X. 

(5) Dividends receivable shall be in-
cluded to date of calculation either at 
ex-dividend dates or record dates, as 
appropriate. 

(6) Interest income and other income 
shall be included to date of calculation. 

(b) The items which would otherwise 
be required to be reflected by para-
graphs (a) (4) and (6) of this section 
need not be so reflected if cumula-
tively, when netted, they do not 
amount to as much as one cent per out-
standing share. 

(c) Notwithstanding the require-
ments of paragraph (a) of this section, 
any interim determination of current 
net asset value between calculations 
made as of the close of the New York 
Stock Exchange on the preceding busi-
ness day and the current business day 
may be estimated so as to reflect any 
change in current net asset value since 
the closing calculation on the pre-
ceding business day. 

(Secs. 7, 19(a), 48 Stat. 78, 85, 908, 15 U.S.C. 
77g, 77s(a); secs. 12, 13, 15(d), 23(a), 48 Stat. 
892, 894, 895, 901; secs. 3, 8, 49 Stat. 1377, 1379, 
secs. 3, 4, 78 Stat. 569, 570, secs. 1, 2, 82 Stat. 
454, 15 U.S.C. 78l, 78m, 78o(d), 78w(a); secs. 8, 
22, 30, 31(c), 38(a), 54 Stat. 803, 823, 836, 838, 
841, 15 U.S.C. 80a–8, 80a–22, 80a–29, 80a–30(c)) 

[29 FR 19101, Dec. 30, 1964, as amended at 35 
FR 314, Jan. 8, 1970; 47 FR 56844, Dec. 21, 1982]

§ 270.2a–6 Certain transactions not 
deemed assignments. 

A transaction which does not result 
in a change of actual control or man-
agement of the investment adviser to, 
or principal underwriter of, an invest-
ment company is not an assignment for 

purposes of section 15(a)(4) or section 
15(b)(2) of the act, respectively. 

(Secs. 6(c) and 38(a) (15 U.S.C. 80a–6(c) and 
80a–37(a))) 

[45 FR 1861, Jan. 9, 1980]

§ 270.2a–7 Money market funds. 
(a) Definitions.
(1) Acquisition (or Acquire) means any 

purchase or subsequent rollover (but 
does not include the failure to exercise 
a Demand Feature). 

(2) Amortized Cost Method of valuation 
means the method of calculating an in-
vestment company’s net asset value 
whereby portfolio securities are valued 
at the fund’s Acquisition cost as ad-
justed for amortization of premium or 
accretion of discount rather than at 
their value based on current market 
factors. 

(3) Asset Backed Security means a 
fixed income security (other than a 
Government security) issued by a Spe-
cial Purpose Entity (as defined in this 
paragraph), substantially all of the as-
sets which consist of Qualifying Assets 
(as defined in this paragraph). Special 
Purpose Entity means a trust, corpora-
tion, partnership or other entity orga-
nized for the sole purpose of issuing se-
curities that entitle their holders to re-
ceive payments that depend primarily 
on the cash flow from Qualifying As-
sets, but does not include a registered 
investment company. Qualifying Assets 
means financial assets, either fixed or 
revolving, that by their terms convert 
into cash within a finite time period, 
plus any rights or other assets designed 
to assure the servicing or timely dis-
tribution of proceeds to security hold-
ers. 

(4) Business Day means any day, other 
than Saturday, Sunday, or any cus-
tomary business holiday. 

(5) Collateralized Fully means 
‘‘Collateralized Fully’’ as defined in 
§ 270.5b–3(c)(1). 

(6) Conditional Demand Feature means 
a Demand Feature that is not an Un-
conditional Demand Feature. A Condi-
tional Demand Feature is not a Guar-
antee. 

(7) Conduit Security means a security 
issued by a Municipal Issuer (as defined 
in this paragraph) involving an ar-
rangement or agreement entered into, 
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directly or indirectly, with a person 
other than a Municipal Issuer, which 
arrangement or agreement provides for 
or secures repayment of the security. 
Municipal Issuer means a state or terri-
tory of the United States (including 
the District of Columbia), or any polit-
ical subdivision or public instrumen-
tality of a state or territory of the 
United States. A Conduit Security does 
not include a security that is: 

(i) Fully and unconditionally guaran-
teed by a Municipal Issuer; or 

(ii) Payable from the general reve-
nues of the Municipal Issuer or other 
Municipal Issuers (other than those 
revenues derived from an agreement or 
arrangement with a person who is not 
a Municipal Issuer that provides for or 
secures repayment of the security 
issued by the Municipal Issuer); or 

(iii) Related to a project owned and 
operated by a Municipal Issuer; or 

(iv) Related to a facility leased to 
and under the control of an industrial 
or commercial enterprise that is part 
of a public project which, as a whole, is 
owned and under the control of a Mu-
nicipal Issuer. 

(8) Demand Feature means: 
(i) A feature permitting the holder of 

a security to sell the security at an ex-
ercise price equal to the approximate 
amortized cost of the security plus ac-
crued interest, if any, at the time of 
exercise. A Demand Feature must be 
exercisable either: 

(A) At any time on no more than 30 
calendar days’ notice; or 

(B) At specified intervals not exceed-
ing 397 calendar days and upon no more 
than 30 calendar days’ notice; or 

(ii) A feature permitting the holder 
of an Asset Backed Security uncondi-
tionally to receive principal and inter-
est within 397 calendar days of making 
demand. 

(9) Demand Feature Issued By A Non-
Controlled Person means a Demand Fea-
ture issued by: 

(i) A person that, directly or indi-
rectly, does not control, and is not con-
trolled by or under common control 
with the issuer of the security subject 
to the Demand Feature (control means 
‘‘control’’ as defined in section 2(a)(9) 
of the Act (15 U.S.C. 80a–2(a)(9)); or 

(ii) A sponsor of a Special Purpose 
Entity with respect to an Asset Backed 
Security. 

(10) Eligible Security means: 
(i) A Rated Security with a remain-

ing maturity of 397 calendar days or 
less that has received a rating from the 
Requisite NRSROs in one of the two 
highest short-term rating categories 
(within which there may be sub-cat-
egories or gradations indicating rel-
ative standing); or 

(ii) An Unrated Security that is of 
comparable quality to a security meet-
ing the requirements for a Rated Secu-
rity in paragraph (a)(10)(i) of this sec-
tion, as determined by the money mar-
ket fund’s board of directors; Provided, 
however, that: 

(A) A security that at the time of 
issuance had a remaining maturity of 
more than 397 calendar days but that 
has a remaining maturity of 397 cal-
endar days or less and that is an 
Unrated Security is not an Eligible Se-
curity if the security has received a 
long-term rating from any NRSRO that 
is not within the NRSRO’s three high-
est long-term ratings categories (with-
in which there may be sub-categories 
or gradations indicating relative stand-
ing), unless the security has received a 
long-term rating from the Requisite 
NRSROs in one of the three highest 
rating categories; 

(B) An Asset Backed Security (other 
than an Asset Backed Security sub-
stantially all of whose Qualifying As-
sets consist of obligations of one or 
more Municipal Issuers, as that term is 
defined in paragraph (a)(7) of this sec-
tion) shall not be an Eligible Security 
unless it has received a rating from an 
NRSRO. 

(iii) In addition, in the case of a secu-
rity that is subject to a Demand Fea-
ture or Guarantee: 

(A) The Guarantee has received a rat-
ing from an NRSRO or the Guarantee 
is issued by a guarantor that has re-
ceived a rating from an NRSRO with 
respect to a class of debt obligations 
(or any debt obligation within that 
class) that is comparable in priority 
and security to the Guarantee, unless: 
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(1) The Guarantee is issued by a per-
son that, directly or indirectly, con-
trols, is controlled by or is under com-
mon control with the issuer of the se-
curity subject to the Guarantee (other 
than a sponsor of a Special Purpose En-
tity with respect to an Asset Backed 
Security); 

(2) The security subject to the Guar-
antee is a repurchase agreement that is 
Collateralized Fully; or 

(3) The Guarantee is itself a Govern-
ment Security; and 

(B) The issuer of the Demand Feature 
or Guarantee, or another institution, 
has undertaken promptly to notify the 
holder of the security in the event the 
Demand Feature or Guarantee is sub-
stituted with another Demand Feature 
or Guarantee (if such substitution is 
permissible under the terms of the De-
mand Feature or Guarantee). 

(11) Event of Insolvency means ‘‘Event 
of Insolvency’’ as defined in § 270.5b–
3(c)(2). 

(12) First Tier Security means any Eli-
gible Security that: 

(i) Is a Rated Security that has re-
ceived a short-term rating from the 
Requisite NRSROs in the highest 
short-term rating category for debt ob-
ligations (within which there may be 
sub-categories or gradations indicating 
relative standing); or 

(ii) Is an Unrated Security that is of 
comparable quality to a security meet-
ing the requirements for a Rated Secu-
rity in paragraph (a)(12)(i) of this sec-
tion, as determined by the fund’s board 
of directors; or 

(iii) Is a security issued by a reg-
istered investment company that is a 
money market fund; or 

(iv) Is a Government Security. 
(13) Floating Rate Security means a se-

curity the terms of which provide for 
the adjustment of its interest rate 
whenever a specified interest rate 
changes and that, at any time until the 
final maturity of the instrument or the 
period remaining until the principal 
amount can be recovered through de-
mand, can reasonably be expected to 
have a market value that approximates 
its amortized cost. 

(14) Government Security means any 
‘‘Government security’’ as defined in 
section 2(a)(16) of the Act (15 U.S.C. 
80a–2(a)(16)). 

(15) Guarantee means an uncondi-
tional obligation of a person other than 
the issuer of the security to undertake 
to pay, upon presentment by the holder 
of the Guarantee (if required), the prin-
cipal amount of the underlying secu-
rity plus accrued interest when due or 
upon default, or, in the case of an Un-
conditional Demand Feature, an obli-
gation that entitles the holder to re-
ceive upon exercise the approximate 
amortized cost of the underlying secu-
rity or securities, plus accrued inter-
est, if any. A Guarantee includes a let-
ter of credit, financial guaranty (bond) 
insurance, and an Unconditional De-
mand Feature (other than an Uncondi-
tional Demand Feature provided by the 
issuer of the security). 

(16) Guarantee Issued By A Non-Con-
trolled Person means a Guarantee issued 
by: 

(i) A person that, directly or indi-
rectly, does not control, and is not con-
trolled by or under common control 
with the issuer of the security subject 
to the Guarantee (control means ‘‘con-
trol’’ as defined in section 2(a)(9) of the 
Act (15 U.S.C. 80a–2(a)(9)); or 

(ii) A sponsor of a Special Purpose 
Entity with respect to an Asset Backed 
Security. 

(17) NRSRO means any nationally 
recognized statistical rating organiza-
tion, as that term is used in paragraphs 
(c)(2)(vi)(E), (F) and (H) of § 240.15c3–1 of 
this Chapter, that is not an ‘‘affiliated 
person,’’ as defined in section 2(a)(3)(C) 
of the Act (15 U.S.C. 80a–2(a)(3)(C)), of 
the issuer of, or any insurer or provider 
of credit support for, the security. 

(18) Penny-Rounding Method of pric-
ing means the method of computing an 
investment company’s price per share 
for purposes of distribution, redemp-
tion and repurchase whereby the cur-
rent net asset value per share is round-
ed to the nearest one percent. 

(19) Rated Security means a security 
that meets the requirements of para-
graphs (a)(19)(i) or (ii) of this section, 
in each case subject to paragraph 
(a)(19)(iii) of this section: 

(i) The security has received a short-
term rating from an NRSRO, or has 
been issued by an issuer that has re-
ceived a short-term rating from an 
NRSRO with respect to a class of debt 
obligations (or any debt obligation 
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within that class) that is comparable 
in priority and security with the secu-
rity; or 

(ii) The security is subject to a Guar-
antee that has received a short-term 
rating from an NRSRO, or a Guarantee 
issued by a guarantor that has received 
a short-term rating from an NRSRO 
with respect to a class of debt obliga-
tions (or any debt obligation within 
that class) that is comparable in pri-
ority and security with the Guarantee; 
but 

(iii) A security is not a Rated Secu-
rity if it is subject to an external cred-
it support agreement (including an ar-
rangement by which the security has 
become a Refunded Security) that was 
not in effect when the security was as-
signed its rating, unless the security 
has received a short-term rating re-
flecting the existence of the credit sup-
port agreement as provided in para-
graph (a)(19)(i) of this section, or the 
credit support agreement with respect 
to the security has received a short-
term rating as provided in paragraph 
(a)(19)(ii) of this section. 

(20) Refunded Security means ‘‘Re-
funded Security’’ as defined in § 270.5b–
3(c)(4). 

(21) Requisite NRSROs means: 
(i) Any two NRSROs that have issued 

a rating with respect to a security or 
class of debt obligations of an issuer; or 

(ii) If only one NRSRO has issued a 
rating with respect to such security or 
class of debt obligations of an issuer at 
the time the fund acquires the secu-
rity, that NRSRO. 

(22) Second Tier Security means any 
Eligible Security that is not a First 
Tier Security. Second Tier Conduit Secu-
rity means any Conduit Security that 
is an Eligible Security that is not a 
First Tier Security. 

(23) Single State Fund means a Tax 
Exempt Fund that holds itself out as 
seeking to maximize the amount of its 
distributed income that is exempt from 
the income taxes or other taxes on in-
vestments of a particular state and, 
where applicable, subdivisions thereof. 

(24) Tax Exempt Fund means any 
money market fund that holds itself 
out as distributing income exempt 
from regular federal income tax. 

(25) Total Assets means, with respect 
to a money market fund using the Am-

ortized Cost Method, the total amor-
tized cost of its assets and, with re-
spect to any other money market fund, 
the total market-based value of its as-
sets. 

(26) Unconditional Demand Feature 
means a Demand Feature that by its 
terms would be readily exercisable in 
the event of a default in payment of 
principal or interest on the underlying 
security or securities. 

(27) United States Dollar-Denominated 
means, with reference to a security, 
that all principal and interest pay-
ments on such security are payable to 
security holders in United States dol-
lars under all circumstances and that 
the interest rate of, the principal 
amount to be repaid, and the timing of 
payments related to such security do 
not vary or float with the value of a 
foreign currency, the rate of interest 
payable on foreign currency bor-
rowings, or with any other interest 
rate or index expressed in a currency 
other than United States dollars. 

(28) Unrated Security means a security 
that is not a Rated Security. 

(29) Variable Rate Security means a se-
curity the terms of which provide for 
the adjustment of its interest rate on 
set dates (such as the last day of a 
month or calendar quarter) and that, 
upon each adjustment until the final 
maturity of the instrument or the pe-
riod remaining until the principal 
amount can be recovered through de-
mand, can reasonably be expected to 
have a market value that approximates 
its amortized cost. 

(b) Holding Out and Use of Names and 
Titles. (1) It shall be an untrue state-
ment of material fact within the mean-
ing of section 34(b) of the Act (15 U.S.C. 
80a–33(b)) for a registered investment 
company, in any registration state-
ment, application, report, account, 
record, or other document filed or 
transmitted pursuant to the Act, in-
cluding any advertisement, pamphlet, 
circular, form letter, or other sales lit-
erature addressed to or intended for 
distribution to prospective investors 
that is required to be filed with the 
Commission by section 24(b) of the Act 
(15 U.S.C. 80a–24(b)), to hold itself out 
to investors as a money market fund or 
the equivalent of a money market 
fund, unless such registered investment 
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company meets the conditions of para-
graphs (c)(2), (c)(3) and (c)(4) of this 
section. 

(2) It shall constitute the use of a 
materially deceptive or misleading 
name or title within the meaning of 
section 35(d) of the Act (15 U.S.C. 80a–
34(d)) for a registered investment com-
pany to adopt the term ‘‘money mar-
ket’’ as part of its name or title or the 
name or title of any redeemable securi-
ties of which it is the issuer, or to 
adopt a name that suggests that it is a 
money market fund or the equivalent 
of a money market fund, unless such 
registered investment company meets 
the conditions of paragraphs (c)(2), 
(c)(3), and (c)(4) of this section. 

(3) For purposes of this paragraph, a 
name that suggests that a registered 
investment company is a money mar-
ket fund or the equivalent thereof shall 
include one that uses such terms as 
‘‘cash,’’ ‘‘liquid,’’ ‘‘money,’’ ‘‘ready as-
sets’’ or similar terms. 

(c) Share Price Calculations. The cur-
rent price per share, for purposes of 
distribution, redemption and repur-
chase, of any redeemable security 
issued by any registered investment 
company (‘‘money market fund’’ or 
‘‘fund’’), notwithstanding the require-
ments of section 2(a)(41) of the Act (15 
U.S.C. 80a–2(a)(41)) and of §§ 270.2a–4 and 
270.22c–1 thereunder, may be computed 
by use of the Amortized Cost Method 
or the Penny-Rounding Method; Pro-
vided, however, that: 

(1) Board Findings. The board of direc-
tors of the money market fund shall 
determine, in good faith, that it is in 
the best interests of the fund and its 
shareholders to maintain a stable net 
asset value per share or stable price per 
share, by virtue of either the Amor-
tized Cost Method or the Penny-Round-
ing Method, and that the money mar-
ket fund will continue to use such 
method only so long as the board of di-
rectors believes that it fairly reflects 
the market-based net asset value per 
share. 

(2) Portfolio Maturity. The money 
market fund shall maintain a dollar-
weighted average portfolio maturity 
appropriate to its objective of main-
taining a stable net asset value per 
share or price per share; Provided, how-

ever, that the money market fund will 
not: 

(i) Except as provided in paragraph 
(c)(2)(ii) of this section, Acquire any in-
strument with a remaining maturity of 
greater than 397 calendar days; or 

(ii) In the case of a money market 
fund not using the Amortized Cost 
Method, Acquire a Government Secu-
rity with a remaining maturity of 
greater than 762 calendar days; or 

(iii) Maintain a dollar-weighted aver-
age portfolio maturity that exceeds 
ninety days. 

(3) Portfolio Quality—(i) General. The 
money market fund shall limit its 
portfolio investments to those United 
States Dollar-Denominated securities 
that the fund’s board of directors de-
termines present minimal credit risks 
(which determination must be based on 
factors pertaining to credit quality in 
addition to any rating assigned to such 
securities by an NRSRO) and that are 
at the time of Acquisition Eligible Se-
curities. 

(ii) Second Tier Securities. Imme-
diately after the Acquisition of any 
Second Tier Security: 

(A) Taxable Funds. A money market 
fund that is not a Tax Exempt Fund 
shall not have invested more than five 
percent of its Total Assets in securities 
that are Second Tier Securities; and 

(B) Tax Exempt Funds. A money mar-
ket fund that is a Tax Exempt Fund 
shall not have invested more than five 
percent of its Total Assets in Conduit 
Securities that are Second Tier Con-
duit Securities. 

(iii) Securities Subject to Guarantees. A 
security that is subject to a Guarantee 
may be determined to be an Eligible 
Security or a First Tier Security based 
solely on whether the Guarantee is an 
Eligible Security or First Tier Secu-
rity, as the case may be. 

(iv) Securities Subject to Conditional 
Demand Features. A security that is 
subject to a Conditional Demand Fea-
ture (‘‘Underlying Security’’) may be 
determined to be an Eligible Security 
or a First Tier Security only if: 

(A) The Conditional Demand Feature 
is an Eligible Security or First Tier Se-
curity, as the case may be; 

(B) At the time of the Acquisition of 
the Underlying Security, the money 
market fund’s board of directors has 
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determined that there is minimal risk 
that the circumstances that would re-
sult in the Conditional Demand Fea-
ture not being exercisable will occur; 
and 

(1) The conditions limiting exercise 
either can be monitored readily by the 
fund, or relate to the taxability, under 
federal, state or local law, of the inter-
est payments on the security; or 

(2) The terms of the Conditional De-
mand Feature require that the fund 
will receive notice of the occurrence of 
the condition and the opportunity to 
exercise the Demand Feature in ac-
cordance with its terms; and 

(C) The Underlying Security or any 
Guarantee of such security (or the debt 
securities of the issuer of the Under-
lying Security or Guarantee that are 
comparable in priority and security 
with the Underlying Security or Guar-
antee) has received either a short-term 
rating or a long-term rating, as the 
case may be, from the Requisite 
NRSROs within the NRSROs’ two high-
est short-term or long-term rating cat-
egories (within which there may be 
sub-categories or gradations indicating 
relative standing) or, if unrated, is de-
termined to be of comparable quality 
by the money market fund’s board of 
directors to a security that has re-
ceived a rating from the Requisite 
NRSROs within the NRSROs’ two high-
est short-term or long-term rating cat-
egories, as the case may be. 

(4) Portfolio Diversification—(i) Issuer 
Diversification. The money market fund 
shall be diversified with respect to 
issuers of securities Acquired by the 
fund as provided in paragraphs (c)(4)(i) 
and (c)(4)(ii) of this section, other than 
with respect to Government Securities 
and securities subject to a Guarantee 
Issued By A Non-Controlled Person. 

(A) Taxable and National Funds. Im-
mediately after the Acquisition of any 
security, a money market fund other 
than a Single State Fund shall not 
have invested more than five percent of 
its Total Assets in securities issued by 
the issuer of the security; Provided, 
however, that such a fund may invest 
up to twenty-five percent of its Total 
Assets in the First Tier Securities of a 
single issuer for a period of up to three 
Business Days after the Acquisition 
thereof; Provided, further, that the fund 

may not invest in the securities of 
more than one issuer in accordance 
with the foregoing proviso in this para-
graph at any time. 

(B) Single State Funds. With respect 
to seventy-five percent of its Total As-
sets, immediately after the Acquisition 
of any security, a Single State Fund 
shall not have invested more than five 
percent of its Total Assets in securities 
issued by the issuer of the security; 
Provided, however, that a Single State 
Fund shall not invest more than five 
percent of its Total Assets in securities 
issued by the issuer of the security un-
less the securities are First Tier Secu-
rities. 

(C) Second Tier Securities—(1) Taxable 
Funds. Immediately after the Acquisi-
tion of any Second Tier Security, a 
money market fund that is not a Tax 
Exempt Fund shall not have invested 
more than the greater of one percent of 
its Total Assets or one million dollars 
in securities issued by that issuer that 
are Second Tier Securities. 

(2) Tax Exempt Funds. Immediately 
after the Acquisition of any Second 
Tier Conduit Security, a money mar-
ket fund that is a Tax Exempt Fund 
shall not have invested more than the 
greater of one percent of its Total As-
sets or one million dollars in securities 
issued by that issuer that are Second 
Tier Conduit Securities. 

(ii) Issuer Diversification Calculations. 
For purposes of making calculations 
under paragraph (c)(4)(i) of this sec-
tion: 

(A) Repurchase Agreements. The Ac-
quisition of a repurchase agreement 
may be deemed to be an Acquisition of 
the underlying securities, provided the 
obligation of the seller to repurchase 
the securities from the money market 
fund is Collateralized Fully. 

(B) Refunded Securities. The Acquisi-
tion of a Refunded Security shall be 
deemed to be an Acquisition of the 
escrowed Government Securities. 

(C) Conduit Securities. A Conduit Se-
curity shall be deemed to be issued by 
the person (other than the Municipal 
Issuer) ultimately responsible for pay-
ments of interest and principal on the 
security. 

(D) Asset Backed Securities—(1) Gen-
eral. An Asset Backed Security Ac-
quired by a fund (‘‘Primary ABS’’) 
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shall be deemed to be issued by the 
Special Purpose Entity that issued the 
Asset Backed Security, Provided, how-
ever: 

(i) Holdings of Primary ABS. Any per-
son whose obligations constitute ten 
percent or more of the principal 
amount of the Qualifying Assets of the 
Primary ABS (‘‘Ten Percent Obligor’’) 
shall be deemed to be an issuer of the 
portion of the Primary ABS such obli-
gations represent; and 

(ii) Holdings of Secondary ABS. If a 
Ten Percent Obligor of a Primary ABS 
is itself a Special Purpose Entity 
issuing Asset Backed Securities (‘‘Sec-
ondary ABS’’), any Ten Percent Obli-
gor of such Secondary ABS also shall 
be deemed to be an issuer of the por-
tion of the Primary ABS that such Ten 
Percent Obligor represents. 

(2) Restricted Special Purpose Entities. 
A Ten Percent Obligor with respect to 
a Primary or Secondary ABS shall not 
be deemed to have issued any portion 
of the assets of a Primary ABS as pro-
vided in paragraph (c)(4)(ii)(D)(1) of 
this section if that Ten Percent Obligor 
is itself a Special Purpose Entity 
issuing Asset Backed Securities (‘‘Re-
stricted Special Purpose Entity’’), and 
the securities that it issues (other than 
securities issued to a company that 
controls, or is controlled by or under 
common control with, the Restricted 
Special Purpose Entity and which is 
not itself a Special Purpose Entity 
issuing Asset Backed Securities) are 
held by only one other Special Purpose 
Entity. 

(3) Demand Features and Guarantees. 
In the case of a Ten Percent Obligor 
deemed to be an issuer, the fund shall 
satisfy the diversification require-
ments of paragraph (c)(4)(iii) of this 
section with respect to any Demand 
Feature or Guarantee to which the Ten 
Percent Obligor’s obligations are sub-
ject. 

(E) Shares of Other Money Market 
Funds. A money market fund that Ac-
quires shares issued by another money 
market fund in an amount that would 
otherwise be prohibited by paragraph 
(c)(4)(i) of this section shall nonethe-
less be deemed in compliance with this 
section if the board of directors of the 
Acquiring money market fund reason-
ably believes that the fund in which it 

has invested is in compliance with this 
section. 

(iii) Diversification Rules for Demand 
Features and Guarantees. The money 
market fund shall be diversified with 
respect to Demand Features and Guar-
antees Acquired by the fund as pro-
vided in paragraphs (c)(4)(iii) and 
(c)(4)(iv) of this section, other than with 
respect to a Demand Feature issued by 
the same institution that issued the 
underlying security, or with respect to 
a Guarantee or Demand Feature that is 
itself a Government Security. 

(A) General. Immediately after the 
Acquisition of any Demand Feature or 
Guarantee or security subject to a De-
mand Feature or Guarantee, a money 
market fund, with respect to seventy-
five percent of its Total Assets, shall 
not have invested more than ten per-
cent of its Total Assets in securities 
issued by or subject to Demand Fea-
tures or Guarantees from the institu-
tion that issued the Demand Feature 
or Guarantee, subject to paragraphs 
(c)(4)(iii) (B) and (C) of this section. 

(B) Second Tier Demand Features or 
Guarantees. Immediately after the Ac-
quisition of any Demand Feature or 
Guarantee (or a security after giving 
effect to the Demand Feature or Guar-
antee) that is a Second Tier Security, a 
money market fund shall not have in-
vested more than five percent of its 
Total Assets in securities issued by or 
subject to Demand Features or Guaran-
tees from the institution that issued 
the Demand Feature or Guarantee. 

(C) Demand Features or Guarantees 
Issued by Non-Controlled Persons. Imme-
diately after the Acquisition of any se-
curity subject to a Demand Feature or 
Guarantee, a money market fund shall 
not have invested more than ten per-
cent of its Total Assets in securities 
issued by, or subject to Demand Fea-
tures or Guarantees from the institu-
tion that issued the Demand Feature 
or Guarantee, unless, with respect to 
any security subject to Demand Fea-
tures or Guarantees from that institu-
tion (other than securities issued by 
such institution), the Demand Feature 
or Guarantee is a Demand Feature or 
Guarantee Issued By A Non-Controlled 
Person. 
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(iv) Demand Feature and Guarantee 
Diversification Calculations—(A) Frac-
tional Demand Features or Guarantees. 
In the case of a security subject to a 
Demand Feature or Guarantee from an 
institution by which the institution 
guarantees a specified portion of the 
value of the security, the institution 
shall be deemed to guarantee the speci-
fied portion thereof. 

(B) Layered Demand Features or Guar-
antees. In the case of a security subject 
to Demand Features or Guarantees 
from multiple institutions that have 
not limited the extent of their obliga-
tions as described in paragraph 
(c)(4)(iv)(A) of this section, each insti-
tution shall be deemed to have pro-
vided the Demand Feature or Guar-
antee with respect to the entire prin-
cipal amount of the security. 

(v) Diversification Safe Harbor. A 
money market fund that satisfies the 
applicable diversification requirements 
of paragraphs (c)(4) and (c)(5) of this 
section shall be deemed to have satis-
fied the diversification requirements of 
section 5(b)(1) of the Act (15 U.S.C. 80a–
5(b)(1)) and the rules adopted there-
under. 

(5) Demand Features and Guarantees 
Not Relied Upon. If the fund’s board of 
directors has determined that the fund 
is not relying on a Demand Feature or 
Guarantee to determine the quality 
(pursuant to paragraph (c)(3) of this 
section), or maturity (pursuant to 
paragraph (d) of this section), or liquid-
ity of a portfolio security, and main-
tains a record of this determination 
(pursuant to paragraphs (c)(9)(ii) and 
(c)(10)(vi) of this section), then the 
fund may disregard such Demand Fea-
ture or Guarantee for all purposes of 
this section. 

(6) Downgrades, Defaults and Other 
Events—(i) Downgrades—(A) General. 
Upon the occurrence of either of the 
events specified in paragraphs 
(c)(6)(i)(A) (1) and (2) of this section 
with respect to a portfolio security, the 
board of directors of the money market 
fund shall reassess promptly whether 
such security continues to present 
minimal credit risks and shall cause 
the fund to take such action as the 
board of directors determines is in the 
best interests of the money market 
fund and its shareholders: 

(1) A portfolio security of a money 
market fund ceases to be a First Tier 
Security (either because it no longer 
has the highest rating from the Req-
uisite NRSROs or, in the case of an 
Unrated Security, the board of direc-
tors of the money market fund deter-
mines that it is no longer of com-
parable quality to a First Tier Secu-
rity); and 

(2) The money market fund’s invest-
ment adviser (or any person to whom 
the fund’s board of directors has dele-
gated portfolio management respon-
sibilities) becomes aware that any 
Unrated Security or Second Tier Secu-
rity held by the money market fund 
has, since the security was Acquired by 
the fund, been given a rating by any 
NRSRO below the NRSRO’s second 
highest short-term rating category. 

(B) Securities to Be Disposed Of. The 
reassessments required by paragraph 
(c)(6)(i)(A) of this section shall not be 
required if, in accordance with the pro-
cedures adopted by the board of direc-
tors, the security is disposed of (or ma-
tures) within five Business Days of the 
specified event and, in the case of 
events specified in paragraph 
(c)(6)(i)(A)(2) of this section, the board 
is subsequently notified of the adviser’s 
actions. 

(C) Special Rule for Certain Securities 
Subject to Demand Features. In the event 
that after giving effect to a rating 
downgrade, more than five percent of 
the fund’s Total Assets are invested in 
securities issued by or subject to De-
mand Features from a single institu-
tion that are Second Tier Securities, 
the fund shall reduce its investment in 
securities issued by or subject to De-
mand Features from that institution to 
no more than five percent of its Total 
Assets by exercising the Demand Fea-
tures at the next succeeding exercise 
date(s), absent a finding by the board 
of directors that disposal of the port-
folio security would not be in the best 
interests of the money market fund. 

(ii) Defaults and Other Events. Upon 
the occurrence of any of the events 
specified in paragraphs (c)(6)(ii)(A) 
through (D) of this section with respect 
to a portfolio security, the money mar-
ket fund shall dispose of such security 
as soon as practicable consistent with 
achieving an orderly disposition of the 
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security, by sale, exercise of any De-
mand Feature or otherwise, absent a 
finding by the board of directors that 
disposal of the portfolio security would 
not be in the best interests of the 
money market fund (which determina-
tion may take into account, among 
other factors, market conditions that 
could affect the orderly disposition of 
the portfolio security): 

(A) The default with respect to a 
portfolio security (other than an im-
material default unrelated to the fi-
nancial condition of the issuer); 

(B) A portfolio security ceases to be 
an Eligible Security; 

(C) A portfolio security has been de-
termined to no longer present minimal 
credit risks; or 

(D) An Event of Insolvency occurs 
with respect to the issuer of a portfolio 
security or the provider of any Demand 
Feature or Guarantee. 

(iii) Notice to the Commission. In the 
event of a default with respect to one 
or more portfolio securities (other than 
an immaterial default unrelated to the 
financial condition of the issuer) or an 
Event of Insolvency with respect to the 
issuer of the security or any Demand 
Feature or Guarantee to which it is 
subject, where immediately before de-
fault the securities (or the securities 
subject to the Demand Feature or 
Guarantee) accounted for 1⁄2 of 1 per-
cent or more of a money market fund’s 
Total Assets, the money market fund 
shall promptly notify the Commission 
of such fact and the actions the money 
market fund intends to take in re-
sponse to such situation. Notification 
under this paragraph shall be made 
telephonically, or by means of a fac-
simile transmission or electronic mail, 
followed by letter sent by first class 
mail, directed to the attention of the 
Director of the Division of Investment 
Management. 

(iv) Defaults for Purposes of Para-
graphs (c)(6) (ii) and (iii). For purposes 
of paragraphs (c)(6) (ii) and (iii) of this 
section, an instrument subject to a De-
mand Feature or Guarantee shall not 
be deemed to be in default (and an 
Event of Insolvency with respect to the 
security shall not be deemed to have 
occurred) if: 

(A) In the case of an instrument sub-
ject to a Demand Feature, the Demand 

Feature has been exercised and the 
fund has recovered either the principal 
amount or the amortized cost of the in-
strument, plus accrued interest; or 

(B) The provider of the Guarantee is 
continuing, without protest, to make 
payments as due on the instrument. 

(7) Required Procedures: Amortized Cost 
Method. In the case of a money market 
fund using the Amortized Cost Method: 

(i) General. In supervising the money 
market fund’s operations and dele-
gating special responsibilities involv-
ing portfolio management to the 
money market fund’s investment ad-
viser, the money market fund’s board 
of directors, as a particular responsi-
bility within the overall duty of care 
owed to its shareholders, shall estab-
lish written procedures reasonably de-
signed, taking into account current 
market conditions and the money mar-
ket fund’s investment objectives, to 
stabilize the money market fund’s net 
asset value per share, as computed for 
the purpose of distribution, redemption 
and repurchase, at a single value. 

(ii) Specific Procedures. Included with-
in the procedures adopted by the board 
of directors shall be the following: 

(A) Shadow Pricing. Written proce-
dures shall provide: 

(1) That the extent of deviation, if 
any, of the current net asset value per 
share calculated using available mar-
ket quotations (or an appropriate sub-
stitute that reflects current market 
conditions) from the money market 
fund’s amortized cost price per share, 
shall be calculated at such intervals as 
the board of directors determines ap-
propriate and reasonable in light of 
current market conditions; 

(2) For the periodic review by the 
board of directors of the amount of the 
deviation as well as the methods used 
to calculate the deviation; and 

(3) For the maintenance of records of 
the determination of deviation and the 
board’s review thereof. 

(B) Prompt Consideration of Deviation. 
In the event such deviation from the 
money market fund’s amortized cost 
price per share exceeds 1⁄2 of 1 percent, 
the board of directors shall promptly 
consider what action, if any, should be 
initiated by the board of directors. 

(C) Material Dilution or Unfair Results. 
Where the board of directors believes 
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the extent of any deviation from the 
money market fund’s amortized cost 
price per share may result in material 
dilution or other unfair results to in-
vestors or existing shareholders, it 
shall cause the fund to take such ac-
tion as it deems appropriate to elimi-
nate or reduce to the extent reasonably 
practicable such dilution or unfair re-
sults. 

(8) Required Procedures: Penny-Round-
ing Method. In the case of a money 
market fund using the Penny-Rounding 
Method, in supervising the money mar-
ket fund’s operations and delegating 
special responsibilities involving port-
folio management to the money mar-
ket fund’s investment adviser, the 
money market fund’s board of directors 
undertakes, as a particular responsi-
bility within the overall duty of care 
owed to its shareholders, to assure to 
the extent reasonably practicable, tak-
ing into account current market condi-
tions affecting the money market 
fund’s investment objectives, that the 
money market fund’s price per share as 
computed for the purpose of distribu-
tion, redemption and repurchase, 
rounded to the nearest one percent, 
will not deviate from the single price 
established by the board of directors. 

(9) Specific Procedures: Amortized Cost 
and Penny-Rounding Methods. Included 
within the procedures adopted by the 
board of directors for money market 
funds using either the Amortized Cost 
or Penny-Rounding Methods shall be 
the following: 

(i) Securities for Which Maturity is De-
termined by Reference to Demand Fea-
tures. In the case of a security for 
which maturity is determined by ref-
erence to a Demand Feature, written 
procedures shall require ongoing re-
view of the security’s continued mini-
mal credit risks, and that review must 
be based on, among other things, finan-
cial data for the most recent fiscal 
year of the issuer of the Demand Fea-
ture and, in the case of a security sub-
ject to a Conditional Demand Feature, 
the issuer of the security whose finan-
cial condition must be monitored under 
paragraph (c)(3)(iv) of this section, 
whether such data is publicly available 
or provided under the terms of the se-
curity’s governing documentation. 

(ii) Securities Subject to Demand Fea-
tures or Guarantees. In the case of a se-
curity subject to one or more Demand 
Features or Guarantees that the fund’s 
board of directors has determined that 
the fund is not relying on to determine 
the quality (pursuant to paragraph 
(c)(3) of this section), maturity (pursu-
ant to paragraph (d) of this section) or 
liquidity of the security subject to the 
Demand Feature or Guarantee, written 
procedures shall require periodic eval-
uation of such determination. 

(iii) Adjustable Rate Securities Without 
Demand Features. In the case of a Vari-
able Rate or Floating Rate Security 
that is not subject to a Demand Fea-
ture and for which maturity is deter-
mined pursuant to paragraphs (d)(1), 
(d)(2) or (d)(4) of this section, written 
procedures shall require periodic re-
view of whether the interest rate for-
mula, upon readjustment of its interest 
rate, can reasonably be expected to 
cause the security to have a market 
value that approximates its amortized 
cost value. 

(iv) Asset Backed Securities. In the 
case of an Asset Backed Security, writ-
ten procedures shall require the fund to 
periodically determine the number of 
Ten Percent Obligors (as that term is 
used in paragraph (c)(4)(ii)(D) of this 
section) deemed to be the issuers of all 
or a portion of the Asset Backed Secu-
rity for purposes of paragraph 
(c)(4)(ii)(D) of this section; Provided, 
however, written procedures need not 
require periodic determinations with 
respect to any Asset Backed Security 
that a fund’s board of directors has de-
termined, at the time of Acquisition, 
will not have, or is unlikely to have, 
Ten Percent Obligors that are deemed 
to be issuers of all or a portion of that 
Asset Backed Security for purposes of 
paragraph (c)(4)(ii)(D) of this section, 
and maintains a record of this deter-
mination. 

(10) Record Keeping and Reporting—(i) 
Written Procedures. For a period of not 
less than six years following the re-
placement of such procedures with new 
procedures (the first two years in an 
easily accessible place), a written copy 
of the procedures (and any modifica-
tions thereto) described in paragraphs 
(c)(6) through (c)(9) and (e) of this sec-
tion shall be maintained and preserved. 
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(ii) Board Considerations and Actions. 
For a period of not less than six years 
(the first two years in an easily acces-
sible place) a written record shall be 
maintained and preserved of the board 
of directors’ considerations and actions 
taken in connection with the discharge 
of its responsibilities, as set forth in 
this section, to be included in the min-
utes of the board of directors’ meet-
ings. 

(iii) Credit Risk Analysis. For a period 
of not less than three years from the 
date that the credit risks of a portfolio 
security were most recently reviewed, 
a written record of the determination 
that a portfolio security presents mini-
mal credit risks and the NRSRO rat-
ings (if any) used to determine the sta-
tus of the security as an Eligible Secu-
rity, First Tier Security or Second Tier 
Security shall be maintained and pre-
served in an easily accessible place. 

(iv) Determinations With Respect to Ad-
justable Rate Securities. For a period of 
not less than three years from the date 
when the determination was most re-
cently made, a written record shall be 
preserved and maintained, in an easily 
accessible place, of the determination 
required by paragraph (c)(9)(iii) of this 
section (that a Variable Rate or Float-
ing Rate Security that is not subject to 
a Demand Feature and for which matu-
rity is determined pursuant to para-
graphs (d)(1), (d)(2) or (d)(4) of this sec-
tion can reasonably be expected, upon 
readjustment of its interest rate at all 
times during the life of the instrument, 
to have a market value that approxi-
mates its amortized cost). 

(v) Determinations with Respect to 
Asset Backed Securities. For a period of 
not less than three years from the date 
when the determination was most re-
cently made, a written record shall be 
preserved and maintained, in an easily 
accessible place, of the determinations 
required by paragraph (c)(9)(iv) of this 
section (the number of Ten Percent Ob-
ligors (as that term is used in para-
graph (c)(4)(ii)(D) of this section) 
deemed to be the issuers of all or a por-
tion of the Asset Backed Security for 
purposes of paragraph (c)(4)(ii)(D) of 
this section). The written record shall 
include: 

(A) The identities of the Ten Percent 
Obligors (as that term is used in para-

graph (c)(4)(ii)(D) of this section), the 
percentage of the Qualifying Assets 
constituted by the securities of each 
Ten Percent Obligor and the percent-
age of the fund’s Total Assets that are 
invested in securities of each Ten Per-
cent Obligor; and 

(B) Any determination that an Asset 
Backed Security will not have, or is 
unlikely to have, Ten Percent Obligors 
deemed to be issuers of all or a portion 
of that Asset Backed Security for pur-
poses of paragraph (c)(4)(ii)(D) of this 
section. 

(vi) Evaluations with Respect to Securi-
ties Subject to Demand Features or Guar-
antees. For a period of not less than 
three years from the date when the 
evaluation was most recently made, a 
written record shall be preserved and 
maintained, in an easily accessible 
place, of the evaluation required by 
paragraph (c)(9)(ii) (regarding securi-
ties subject to one or more Demand 
Features or Guarantees) of this sec-
tion. 

(vii) Inspection of Records. The docu-
ments preserved pursuant to this para-
graph (c)(10) shall be subject to inspec-
tion by the Commission in accordance 
with section 31(b) of the Act (15 U.S.C. 
80a–30(b)) as if such documents were 
records required to be maintained pur-
suant to rules adopted under section 
31(a) of the Act (15 U.S.C. 80a–30(a)). If 
any action was taken under paragraphs 
(c)(6)(ii) (with respect to defaulted se-
curities and events of insolvency) or 
(c)(7)(ii) (with respect to a deviation 
from the fund’s share price of more 
than 1/2 of 1 percent) of this section, 
the money market fund will file an ex-
hibit to the Form N–SAR (17 CFR 
274.101) filed for the period in which the 
action was taken describing with speci-
ficity the nature and circumstances of 
such action. The money market fund 
will report in an exhibit to such Form 
any securities it holds on the final day 
of the reporting period that are not El-
igible Securities. 

(d) Maturity of Portfolio Securities. For 
purposes of this section, the maturity 
of a portfolio security shall be deemed 
to be the period remaining (calculated 
from the trade date or such other date 
on which the fund’s interest in the se-
curity is subject to market action) 
until the date on which, in accordance 
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with the terms of the security, the 
principal amount must unconditionally 
be paid, or in the case of a security 
called for redemption, the date on 
which the redemption payment must 
be made, except as provided in para-
graphs (d)(1) through (d)(8) of this sec-
tion: 

(1) Adjustable Rate Government Securi-
ties. A Government Security that is a 
Variable Rate Security where the vari-
able rate of interest is readjusted no 
less frequently than every 762 calendar 
days shall be deemed to have a matu-
rity equal to the period remaining 
until the next readjustment of the in-
terest rate. A Government Security 
that is a Floating Rate Security shall 
be deemed to have a remaining matu-
rity of one day. 

(2) Short-Term Variable Rate Securities. 
A Variable Rate Security, the principal 
amount of which, in accordance with 
the terms of the security, must uncon-
ditionally be paid in 397 calendar days 
or less shall be deemed to have a matu-
rity equal to the earlier of the period 
remaining until the next readjustment 
of the interest rate or the period re-
maining until the principal amount 
can be recovered through demand. 

(3) Long-Term Variable Rate Securities. 
A Variable Rate Security, the principal 
amount of which is scheduled to be 
paid in more than 397 calendar days, 
that is subject to a Demand Feature, 
shall be deemed to have a maturity 
equal to the longer of the period re-
maining until the next readjustment of 
the interest rate or the period remain-
ing until the principal amount can be 
recovered through demand. 

(4) Short-Term Floating Rate Securities. 
A Floating Rate Security, the principal 
amount of which, in accordance with 
the terms of the security, must uncon-
ditionally be paid in 397 calendar days 
or less shall be deemed to have a matu-
rity of one day. 

(5) Long-Term Floating Rate Securities. 
A Floating Rate Security, the principal 
amount of which is scheduled to be 
paid in more than 397 calendar days, 
that is subject to a Demand Feature, 
shall be deemed to have a maturity 
equal to the period remaining until the 
principal amount can be recovered 
through demand. 

(6) Repurchase Agreements. A repur-
chase agreement shall be deemed to 
have a maturity equal to the period re-
maining until the date on which the re-
purchase of the underlying securities is 
scheduled to occur, or, where the 
agreement is subject to demand, the 
notice period applicable to a demand 
for the repurchase of the securities. 

(7) Portfolio Lending Agreements. A 
portfolio lending agreement shall be 
treated as having a maturity equal to 
the period remaining until the date on 
which the loaned securities are sched-
uled to be returned, or where the agree-
ment is subject to demand, the notice 
period applicable to a demand for the 
return of the loaned securities. 

(8) Money Market Fund Securities. An 
investment in a money market fund 
shall be treated as having a maturity 
equal to the period of time within 
which the Acquired money market 
fund is required to make payment upon 
redemption, unless the Acquired money 
market fund has agreed in writing to 
provide redemption proceeds to the in-
vesting money market fund within a 
shorter time period, in which case the 
maturity of such investment shall be 
deemed to be the shorter period. 

(e) Delegation. The money market 
fund’s board of directors may delegate 
to the fund’s investment adviser or of-
ficers the responsibility to make any 
determination required to be made by 
the board of directors under this sec-
tion (other than the determinations re-
quired by paragraphs (c)(1) (board find-
ings); (c)(6)(i)(C) (rule for certain secu-
rities subject to second tier Demand 
Features); (c)(6)(ii) (defaults and other 
events); (c)(7)(i) (general required pro-
cedures: Amortized Cost Method); 
(c)(7)(ii)(A) (shadow pricing), (B) 
(prompt consideration of deviation), 
and (C) (material dilution or unfair re-
sults); and (c)(8) (required procedures: 
Penny Rounding Method) of this sec-
tion) provided: 

(1) Written Guidelines. The Board shall 
establish and periodically review writ-
ten guidelines (including guidelines for 
determining whether securities present 
minimal credit risks as required in 
paragraph (c)(3) of this section) and 
procedures under which the delegate 
makes such determinations: 
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(2) Oversight. The Board shall take 
any measures reasonably necessary 
(through periodic reviews of fund in-
vestments and the delegate’s proce-
dures in connection with investment 
decisions and prompt review of the ad-
viser’s actions in the event of the de-
fault of a security or Event of Insol-
vency with respect to the issuer of the 
security or any Guarantee to which it 
is subject that requires notification of 
the Commission under paragraph 
(c)(6)(iii) of this section) to assure that 
the guidelines and procedures are being 
followed. 

[62 FR 64978, Dec. 9, 1997, as amended at 66 
FR 36161, July 11, 2001]

§ 270.2a19–2 Investment company gen-
eral partners not deemed interested 
persons.

PRELIMINARY NOTE TO § 270.2A19–2 This 
§ 270.2a19–2 conditionally excepts from the 
definition of interested person in section 
2(a)(19) (15 U.S.C. 80a–2(a)(19)) general part-
ners of investment companies organized in 
limited partnership form. Compliance with 
the conditions of this § 270.2a19–2 does not re-
lieve an investment company of any other 
requirement of this Act, or except a general 
partner that is an interested person by vir-
tue of any other provision.

(a) Director General Partners Not 
Deemed Interested Persons. A general 
partner serving as a director of a lim-
ited partnership investment company 
shall not be deemed to be an interested 
person of such company, or of any in-
vestment adviser of, or principal under-
writer for, such company, solely by 
reason of being a partner of the limited 
partnership investment company, or a 
copartner in the limited partnership 
investment company with any invest-
ment adviser of, or principal under-
writer for, the company, provided that 
the Limited Partnership Agreement 
contains in substance the following: 

(1) Only general partners who are 
natural persons shall serve as, and per-
form the functions of, directors of the 
limited partnership investment com-
pany, except that any general partner 
may act as provided in paragraph 
(a)(2)(iii) of this section. 

(2) A general partner shall not have 
the authority to act individually on be-
half of, or to bind, the Limited Part-
nership Investment Company, except: 

(i) In such person’s capacity as in-
vestment adviser, principal under-
writer, or administrator; 

(ii) Within the scope of such person’s 
authority as delegated by the board of 
directors; or 

(iii) In the event that no director of 
the company remains, to the extent 
necessary to continue the Limited 
Partnership Investment Company, for 
such limited periods as are permitted 
under the Act to fill director vacancies. 

(3) Limited partners shall have all of 
the rights afforded shareholders under 
the Act. If a limited partnership inter-
est is transferred in a manner that is 
effective under the Partnership Agree-
ment, the transferee shall have all of 
the rights afforded shareholders under 
the Act. 

(4) A general partner shall not with-
draw from the Limited Partnership In-
vestment Company or reduce its Fed-
eral Tax Status Contribution without 
giving at least one year’s prior written 
notice to the Limited Partnership In-
vestment Company, if such withdrawal 
or reduction is likely to cause the com-
pany to lose its partnership tax classi-
fication. This paragraph (a)(4) shall not 
apply to an investment adviser general 
partner if the company terminates its 
advisory agreement with such general 
partner. 

(b) Definitions. (1) ‘‘Federal Tax Sta-
tus Contribution’’ shall mean the in-
terest (including limited partnership 
interest) in each material item of part-
nership income, gain, loss, deduction, 
or credit, and other contributions, re-
quired to be held or made by general 
partners, pursuant to section 4 of In-
ternal Revenue Service Revenue Proce-
dure 89–12, or any successor provisions 
thereto. 

(2) ‘‘Limited Partnership Investment 
Company’’ shall mean a registered 
management company or a business de-
velopment company that is organized 
as a limited partnership under state 
law. 

(3) ‘‘Partnership Agreement’’ shall 
mean the agreement of the partners of 
the Limited Partnership Investment 
Company as to the affairs of the lim-
ited partnership and the conduct of its 
business. 

[58 FR 45838, Aug. 31, 1993; 58 FR 64353, Dec. 
6, 1993; 59 FR 15501, Apr. 1, 1994]
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§ 270.2a19–3 Certain investment com-
pany directors not considered inter-
ested persons because of ownership 
of index fund securities. 

If a director of a registered invest-
ment company (‘‘Fund’’) owns shares of 
a registered investment company (in-
cluding the Fund) with an investment 
objective to replicate the performance 
of one or more broad-based securities 
indices (‘‘Index Fund’’), ownership of 
the Index Fund shares will not cause 
the director to be considered an ‘‘in-
terested person’’ of the Fund or of the 
Fund’s investment adviser or principal 
underwriter (as defined by section 
2(a)(19)(A)(iii) and (B)(iii) of the Act (15 
U.S.C. 80a–2(a)(19)(A)(iii) and (B)(iii)). 

[66 FR 3758, Jan. 16, 2001]

§ 270.2a41–1 Valuation of standby com-
mitments by registered investment 
companies. 

(a) A standby commitment means a 
right to sell a specified underlying se-
curity or securities within a specified 
period of time and at an exercise price 
equal to the amortized cost of the un-
derlying security or securities plus ac-
crued interest, if any, at the time of 
exercise, that may be sold, transferred 
or assigned only with the underlying 
security or securities. A standby com-
mitment entitles the holder to receive 
same day settlement, and will be con-
sidered to be from the party to whom 
the investment company will look for 
payment of the exercise price. A stand-
by commitment may be assigned a fair 
value of zero, Provided, That: 

(1) The standby commitment is not 
used to affect the company’s valuation 
of the security or securities underlying 
the standby commitment; and 

(2) Any consideration paid by the 
company for the standby commitment, 
whether paid in cash or by paying a 
premium for the underlying security or 
securities, is accounted for by the com-
pany as unrealized depreciation until 
the standby commitment is exercised 
or expires. 

(b) [Reserved] 

[51 FR 9779, Mar. 21, 1986, as amended at 56 
FR 8128, Feb. 27, 1991; 61 FR 13982, Mar. 28, 
1996; 62 FR 64986, Dec. 9, 1997]

§ 270.2a51–1 Definition of investments 
for purposes of section 2(a)(51) (def-
inition of ‘‘qualified purchaser’’); 
certain calculations. 

(a) Definitions. As used in this sec-
tion: 

(1) The term Commodity Interests 
means commodity futures contracts, 
options on commodity futures con-
tracts, and options on physical com-
modities traded on or subject to the 
rules of: 

(i) Any contract market designated 
for trading such transactions under the 
Commodity Exchange Act and the 
rules thereunder; or 

(ii) Any board of trade or exchange 
outside the United States, as con-
templated in Part 30 of the rules under 
the Commodity Exchange Act [17 CFR 
30.1 through 30.11]. 

(2) The term Family Company means a 
company described in paragraph (A)(ii) 
of section 2(a)(51) of the Act [15 U.S.C. 
80a–2(a)(51)]. 

(3) The term Investment Vehicle means 
an investment company, a company 
that would be an investment company 
but for the exclusions provided by sec-
tions 3(c)(1) through 3(c)(9) of the Act 
[15 U.S.C. 80a–3(c)(1) through 3(c)(9)] or 
the exemptions provided by §§ 270.3a–6 
or 270.3a–7, or a commodity pool. 

(4) The term Investments has the 
meaning set forth in paragraph (b) of 
this section. 

(5) The term Physical Commodity 
means any physical commodity with 
respect to which a Commodity Interest 
is traded on a market specified in para-
graph (a)(1) of this section. 

(6) The term Prospective Qualified Pur-
chaser means a person seeking to pur-
chase a security of a Section 3(c)(7) 
Company. 

(7) The term Public Company means a 
company that: 

(i) Files reports pursuant to section 
13 or 15(d) of the Securities Exchange 
Act of 1934 [15 U.S.C. 78m or 78o(d)]; or 

(ii) Has a class of securities that are 
listed on a ‘‘designated offshore securi-
ties market’’ as such term is defined by 
Regulation S under the Securities Act 
of 1933 [17 CFR 230.901 through 230.904]. 

(8) The term Related Person means a 
person who is related to a Prospective 
Qualified Purchaser as a sibling, spouse 
or former spouse, or is a direct lineal 
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descendant or ancestor by birth or 
adoption of the Prospective Qualified 
Purchaser, or is a spouse of such de-
scendant or ancestor, provided that, in 
the case of a Family Company, a Re-
lated Person includes any owner of the 
Family Company and any person who 
is a Related Person of such owner. 

(9) The term Relying Person means a 
Section 3(c)(7) Company or a person 
acting on its behalf. 

(10) The term Section 3(c)(7) Company 
means a company that would be an in-
vestment company but for the exclu-
sion provided by section 3(c)(7) of the 
Act [15 U.S.C. 80a–3(c)(7)]. 

(b) Types of Investments. For purposes 
of section 2(a)(51) of the Act [15 U.S.C. 
80a–2(a)(51)], the term Investments 
means: 

(1) Securities (as defined by section 
2(a)(1) of the Securities Act of 1933 [15 
U.S.C. 77b(a)(1)]), other than securities 
of an issuer that controls, is controlled 
by, or is under common control with, 
the Prospective Qualified Purchaser 
that owns such securities, unless the 
issuer of such securities is: 

(i) An Investment Vehicle; 
(ii) A Public Company; or 
(iii) A company with shareholders’ 

equity of not less than $50 million (de-
termined in accordance with generally 
accepted accounting principles) as re-
flected on the company’s most recent 
financial statements, provided that such 
financial statements present the infor-
mation as of a date within 16 months 
preceding the date on which the Pro-
spective Qualified Purchaser acquires 
the securities of a Section 3(c)(7) Com-
pany; 

(2) Real estate held for investment 
purposes; 

(3) Commodity Interests held for in-
vestment purposes; 

(4) Physical Commodities held for in-
vestment purposes; 

(5) To the extent not securities, fi-
nancial contracts (as such term is de-
fined in section 3(c)(2)(B)(ii) of the Act 
[15 U.S.C. 80a–3(c)(2)(B)(ii)] entered into 
for investment purposes; 

(6) In the case of a Prospective Quali-
fied Purchaser that is a Section 3(c)(7) 
Company, a company that would be an 
investment company but for the exclu-
sion provided by section 3(c)(1) of the 
Act [15 U.S.C. 80a–3(c)(1)], or a com-

modity pool, any amounts payable to 
such Prospective Qualified Purchaser 
pursuant to a firm agreement or simi-
lar binding commitment pursuant to 
which a person has agreed to acquire 
an interest in, or make capital con-
tributions to, the Prospective Qualified 
Purchaser upon the demand of the Pro-
spective Qualified Purchaser; and 

(7) Cash and cash equivalents (includ-
ing foreign currencies) held for invest-
ment purposes. For purposes of this 
section, cash and cash equivalents in-
clude: 

(i) Bank deposits, certificates of de-
posit, bankers acceptances and similar 
bank instruments held for investment 
purposes; and 

(ii) The net cash surrender value of 
an insurance policy. 

(c) Investment Purposes. For purposes 
of this section: 

(1) Real estate shall not be consid-
ered to be held for investment purposes 
by a Prospective Qualified Purchaser if 
it is used by the Prospective Qualified 
Purchaser or a Related Person for per-
sonal purposes or as a place of busi-
ness, or in connection with the conduct 
of the trade or business of the Prospec-
tive Qualified Purchaser or a Related 
Person, provided that real estate owned 
by a Prospective Qualified Purchaser 
who is engaged primarily in the busi-
ness of investing, trading or developing 
real estate in connection with such 
business may de deemed to be held for 
investment purposes. Residential real 
estate shall not be deemed to be used 
for personal purposes if deductions 
with respect to such real estate are not 
disallowed by section 280A of the Inter-
nal Revenue Code [26 U.S.C. 280A]. 

(2) A Commodity Interest or Physical 
Commodity owned, or a financial con-
tract entered into, by the Prospective 
Qualified Purchaser who is engaged pri-
marily in the business of investing, re-
investing, or trading in Commodity In-
terests, Physical Commodities or fi-
nancial contracts in connection with 
such business may be deemed to be 
held for investment purposes. 

(d) Valuation. For purposes of deter-
mining whether a Prospective Quali-
fied Purchaser is a qualified purchaser, 
the aggregate amount of Investments 
owned and invested on a discretionary 
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basis by the Prospective Qualified Pur-
chaser shall be the Investments’ fair 
market value on the most recent prac-
ticable date or their cost, provided that:

(1) In the case of Commodity Inter-
ests, the amount of Investments shall 
be the value of the initial margin or 
option premium deposited in connec-
tion with such Commodity Interests; 
and 

(2) In each case, there shall be de-
ducted from the amount of Invest-
ments owned by the Prospective Quali-
fied Purchaser the amounts specified in 
paragraphs (e) and (f) of this section, as 
applicable. 

(e) Deductions. In determining wheth-
er any person is a qualified purchaser 
there shall be deducted from the 
amount of such person’s Investments 
the amount of any outstanding indebt-
edness incurred to acquire or for the 
purpose of acquiring the Investments 
owned by such person. 

(f) Deductions: Family Companies. In 
determining whether a Family Com-
pany is a qualified purchaser, in addi-
tion to the amounts specified in para-
graph (e) of this section, there shall be 
deducted from the value of such Fam-
ily Company’s Investments any out-
standing indebtedness incurred by an 
owner of the Family Company to ac-
quire such Investments. 

(g) Special rules for certain Prospective 
Qualified Purchasers—(1) Qualified insti-
tutional buyers. Any Prospective Quali-
fied Purchaser who is, or who a Relying 
Person reasonably believes is, a quali-
fied institutional buyer as defined in 
paragraph (a) of § 230.144A of this chap-
ter, acting for its own account, the ac-
count of another qualified institutional 
buyer, or the account of a qualified 
purchaser, shall be deemed to be a 
qualified purchaser provided: 

(i) That a dealer described in para-
graph (a)(1)(ii) of § 230.144A of this chap-
ter shall own and invest on a discre-
tionary basis at least $25 million in se-
curities of issuers that are not affili-
ated persons of the dealer; and 

(ii) That a plan referred to in para-
graph (a)(1)(i)(D) or (a)(1)(i)(E) of 
§ 230.144A of this chapter, or a trust 
fund referred to in paragraph 
(a)(1)(i)(F) of § 230.144A of this chapter 
that holds the assets of such a plan, 
will not be deemed to be acting for its 

own account if investment decisions 
with respect to the plan are made by 
the beneficiaries of the plan, except 
with respect to investment decisions 
made solely by the fiduciary, trustee or 
sponsor of such plan. 

(2) Joint Investments. In determining 
whether a natural person is a qualified 
purchaser, there may be included in 
the amount of such person’s Invest-
ments any Investments held jointly 
with such person’s spouse, or Invest-
ments in which such person shares 
with such person’s spouse a community 
property or similar shared ownership 
interest. In determining whether 
spouses who are making a joint invest-
ment in a Section 3(c)(7) Company are 
qualified purchasers, there may be in-
cluded in the amount of each spouse’s 
Investments any Investments owned by 
the other spouse (whether or not such 
Investments are held jointly). In each 
case, there shall be deducted from the 
amount of any such Investments the 
amounts specified in paragraph (e) of 
this section incurred by each spouse. 

(3) Investments by Subsidiaries. For 
purposes of determining the amount of 
Investments owned by a company 
under section 2(a)(51)(A)(iv) of the Act 
[15 U.S.C. 80a–2(a)(51)(A)(iv)], there 
may be included Investments owned by 
majority-owned subsidiaries of the 
company and Investments owned by a 
company (‘‘Parent Company’’) of which 
the company is a majority-owned sub-
sidiary, or by a majority-owned sub-
sidiary of the company and other ma-
jority-owned subsidiaries of the Parent 
Company. 

(4) Certain Retirement Plans and 
Trusts. In determining whether a nat-
ural person is a qualified purchaser, 
there may be included in the amount of 
such person’s Investments any Invest-
ments held in an individual retirement 
account or similar account the Invest-
ments of which are directed by and 
held for the benefit of such person. 

(h) Reasonable Belief. The term 
‘‘qualified purchaser’’ as used in sec-
tion 3(c)(7) of the Act [15 U.S.C. 80a–
3(c)(7)] means any person that meets 
the definition of qualified purchaser in 
section 2(a)(51)(A) of the Act [15 U.S.C. 
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80a–2(a)(51)(A)]) and the rules there-
under, or that a Relying Person reason-
ably believes meets such definition. 

[62 FR 17526, Apr. 9, 1997]

§ 270.2a51–2 Definitions of beneficial 
owner for certain purposes under 
sections 2(a)(51) and 3(c)(7) and de-
termining indirect ownership inter-
ests. 

(a) Beneficial ownership: General. Ex-
cept as set forth in this section, for 
purposes of sections 2(a)(51)(C) and 
3(c)(7)(B)(ii) of the Act [15 U.S.C. 80a–
2(a)(51)(C) and -3(c)(7)(B)(ii)], the bene-
ficial owners of securities of an ex-
cepted investment company (as defined 
in section 2(a)(51)(C) of the Act [15 
U.S.C. 80a–2(a)(51)(C)]) shall be deter-
mined in accordance with section 
3(c)(1) of the Act [15 U.S.C. 80a–3(c)(1)]. 

(b) Beneficial ownership: Grandfather 
provision. For purposes of section 
3(c)(7)(B)(ii) of the Act [15 U.S.C. 80a–
3(c)(7)(B)(ii)], securities of an issuer 
beneficially owned by a company 
(without giving effect to section 
3(c)(1)(A) of the Act [15 U.S.C. 80a–
3(c)(1)(A)]) (‘‘owning company’’) shall 
be deemed to be beneficially owned by 
one person unless: 

(1) The owning company is an invest-
ment company or an excepted invest-
ment company; 

(2) The owning company, directly or 
indirectly, controls, is controlled by, or 
is under common control with, the 
issuer; and 

(3) On October 11, 1996, under section 
3(c)(1)(A) of the Act as then in effect, 
the voting securities of the issuer were 
deemed to be beneficially owned by the 
holders of the owning company’s out-
standing securities (other than short-
term paper), in which case, such hold-
ers shall be deemed to be beneficial 
owners of the issuer’s outstanding vot-
ing securities. 

(c) Beneficial ownership: Consent provi-
sion. For purposes of section 2(a)(51)(C) 
of the Act [15 U.S.C. 80a–2(a)(51)(C)], se-
curities of an excepted investment 
company beneficially owned by a com-
pany (without giving effect to section 
3(c)(1)(A) of the Act [15 U.S.C. 80a–
3(c)(1)(A)]) (‘‘owning company’’) shall 
be deemed to be beneficially owned by 
one person unless: 

(1) The owning company is an ex-
cepted investment company; 

(2) The owning company directly or 
indirectly controls, is controlled by, or 
is under common control with, the ex-
cepted investment company or the 
company with respect to which the ex-
cepted investment company is, or will 
be, a qualified purchaser; and 

(3) On April 30, 1996, under section 
3(c)(1)(A) of the Act as then in effect, 
the voting securities of the excepted 
investment company were deemed to 
be beneficially owned by the holders of 
the owning company’s outstanding se-
curities (other than short-term paper), 
in which case the holders of such ex-
cepted company’s securities shall be 
deemed to be beneficial owners of the 
excepted investment company’s out-
standing voting securities. 

(d) Indirect ownership: Consent provi-
sion. For purposes of section 2(a)(51)(C) 
of the Act [15 U.S.C. 80a–2(a)(51)(C)], an 
excepted investment company shall not 
be deemed to indirectly own the securi-
ties of an excepted investment com-
pany seeking a consent to be treated as 
a qualified purchaser (‘‘qualified pur-
chaser company’’) unless such excepted 
investment company, directly or indi-
rectly, controls, is controlled by, or is 
under common control with, the quali-
fied purchaser company or a company 
with respect to which the qualified pur-
chaser company is or will be a qualified 
purchaser. 

(e) Required consent: Consent provision. 
For purposes of section 2(a)(51)(C) of 
the Act [15 U.S.C. 80a–2(a)(51)(C)], the 
consent of the beneficial owners of an 
excepted investment company (‘‘own-
ing company’’) that beneficially owns 
securities of an excepted investment 
company that is seeking the consents 
required by section 2(a)(51)(C) (‘‘con-
sent company’’) shall not be required 
unless the owning company directly or 
indirectly controls, is controlled by, or 
is under common control with, the con-
sent company or the company with re-
spect to which the consent company is, 
or will be, a qualified purchaser.

NOTES TO § 270.2A51–2: 1. On both April 30, 
1996 and October 11, 1996, section 3(c)(1)(A) of 
the Act as then in effect provided that: (A) 
Beneficial ownership by a company shall be 
deemed to be beneficial ownership by one 
person, except that, if the company owns 10 
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per centum or more of the outstanding vot-
ing securities of the issuer, the beneficial 
ownership shall be deemed to be that of the 
holders of such company’s outstanding secu-
rities (other than short-term paper) unless, 
as of the date of the most recent acquisition 
by such company of securities of that issuer, 
the value of all securities owned by such 
company of all issuers which are or would, 
but for the exception set forth in this sub-
paragraph, be excluded from the definition of 
investment company solely by this para-
graph, does not exceed 10 per centum of the 
value of the company’s total assets. Such 
issuer nonetheless is deemed to be an invest-
ment company for purposes of section 
12(d)(1). 

2. Issuers seeking the consent required by 
section 2(a)(51)(C) of the Act should note 
that section 2(a)(51)(C) requires an issuer to 
obtain the consent of the beneficial owners 
of its securities and the beneficial owners of 
securities of any ‘‘excepted investment com-
pany’’ that directly or indirectly owns the 
securities of the issuer. Except as set forth 
in paragraphs (d) (with respect to indirect 
owners) and (e) (with respect to direct own-
ers) of this section, nothing in this section is 
designed to limit this consent requirement.

[62 FR 17528, Apr. 9, 1997]

§ 270.2a51–3 Certain companies as 
qualified purchasers. 

(a) For purposes of section 2(a)(51)(A) 
(ii) and (iv) of the Act [15 U.S.C. 80a–
2(a)(51)(A) (ii) and (iv)], a company 
shall not be deemed to be a qualified 
purchaser if it was formed for the spe-
cific purpose of acquiring the securities 
offered by a company excluded from 
the definition of investment company 
by section 3(c)(7) of the Act [15 U.S.C. 
80a–3(c)(7)] unless each beneficial 
owner of the company’s securities is a 
qualified purchaser. 

(b) For purposes of section 2(a)(51) of 
the Act [15 U.S.C. 80a–2(a)(51)], a com-
pany may be deemed to be a qualified 
purchaser if each beneficial owner of 
the company’s securities is a qualified 
purchaser. 

[62 FR 17528, Apr. 9, 1997]

§ 270.3a–1 Certain prima facie invest-
ment companies. 

Notwithstanding section 3(a)(1)(C) of 
the Act (15 U.S.C. 80a–3(a)(1)(c)), an 
issuer will be deemed not to be an in-
vestment company under the Act; Pro-
vided, That: 

(a) No more than 45 percent of the 
value (as defined in section 2(a)(41) of 

the Act) of such issuer’s total assets 
(exclusive of Government securities 
and cash items) consists of, and no 
more than 45 percent of such issuer’s 
net income after taxes (for the last 
four fiscal quarters combined) is de-
rived from, securites other than: 

(1) Government securities; 
(2) Securities issued by employees’ 

securities companies; 
(3) Securities issued by majority-

owned subsidiaries of the issuer (other 
than subsidiaries relying on the exclu-
sion from the definition of investment 
company in section 3(b)(3) or (c)(1) of 
the Act) which are not investment 
companies; and 

(4) Securities issued by companies: 
(i) Which are controlled primarily by 

such issuer; 
(ii) Through which such issuer en-

gages in a business other than that of 
investing, reinvesting, owning, holding 
or trading in securities; and 

(iii) Which are not investment com-
panies; 

(b) The issuer is not an investment 
company as defined in section 
3(a)(1)(A) or 3(a)(1)(B) of the Act (15 
U.S.C. 80a–3(a)(1)(A) or 80a–3(a)(1)(B)) 
and is not a special situation invest-
ment company; and 

(c) The percentages described in 
paragraph (a) of this section are deter-
mined on an unconsolidated basis, ex-
cept that the issuer shall consolidate 
its financial statements with the finan-
cial statements of any wholly-owned 
subsidiaries. 

[46 FR 6881, Jan. 22, 1981, as amended at 67 
FR 43536, June 28, 2002]

§ 270.3a–2 Transient investment com-
panies. 

(a) For purposes of sections 3(a)(1)(A) 
and 3(a)(1)(C) of the Act (15 U.S.C. 80a–
3(a)(1)(A) and 80a–3(a)(1)(C)), an issuer 
is deemed not to be engaged in the 
business of investing, reinvesting, own-
ing, holding or trading in securities 
during a period of time not to exceed 
one year; Provided, That the issuer has 
a bona fide intent to be engaged pri-
marily, as soon as is reasonably pos-
sible (in any event by the termination 
of such period of time), in a business 
other than that of investing, rein-
vesting, owning, holding or trading in 
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securities, such intent to be evidenced 
by: 

(1) The issuer’s business activities; 
and 

(2) An appropriate resolution of the 
issuer’s board of directors, or by an ap-
propriate action of the person or per-
sons performing similar functions for 
any issuer not having a board of direc-
tors, which resolution or action has 
been recorded contemporaneously in 
its minute books or comparable docu-
ments. 

(b) For purposes of this rule, the pe-
riod of time described in paragraph (a) 
shall commence on the earlier of: 

(1) The date on which an issuer owns 
securities and/or cash having a value 
exceeding 50 percent of the value of 
such issuer’s total assets on either a 
consolidated or unconsolidated basis; 
or 

(2) The date on which an issuer owns 
or proposes to acquire investment secu-
rities (as defined in section 3(a) of the 
Act) having a value exceeding 40 per 
centum of the value of such issuer’s 
total assets (exclusive of Government 
securities and cash items) on an uncon-
solidated basis. 

(c) No issuer may rely on this section 
more frequently than once during any 
three-year period. 

[46 FR 6883, Jan. 22, 1981, as amended at 67 
FR 43536, June 28, 2002]

§ 270.3a–3 Certain investment compa-
nies owned by companies which are 
not investment companies. 

Notwithstanding section 3(a)(1)(A) or 
section 3(a)(1)(C) of the Act (15 U.S.C. 
80a–3(a)(1)(A) or 80a–3(a)(1)(C)), an 
issuer will be deemed not to be an in-
vestment company for purposes of the 
Act; Provided, That all of the out-
standing securities of the issuer (other 
than short-term paper, directors’ quali-
fying shares, and debt securities owned 
by the Small Business Administration) 
are directly or indirectly owned by a 
company which satisfies the conditions 
of § 270.3a–1(a) and which is: 

(a) A company that is not an invest-
ment company as defined in section 
3(a) of the Act; 

(b) A company that is an investment 
company as defined in section 3(a)(1)(C) 
of the Act (15 U.S.C. 80a–3(a)(1)(C)), but 
which is excluded from the definition 

of the term ‘‘investment company’’ by 
section 3(b)(1) or 3(b)(2) of the Act (15 
U.S.C. 80a–3(b)(1) or 80a–3(b)(2)); or 

(c) A company that is deemed not to 
be an investment company for purposes 
of the Act by rule 3a–1. 

[46 FR 6884, Jan. 22, 1981, as amended at 67 
FR 43536, June 28, 2002]

§ 270.3a–4 Status of investment advi-
sory programs.

NOTE: This section is a nonexclusive safe 
harbor from the definition of investment 
company for programs that provide discre-
tionary investment advisory services to cli-
ents. There is no registration requirement 
under section 5 of the Securities Act of 1933 
[15 U.S.C. 77e] with respect to programs that 
are organized and operated in the manner de-
scribed in § 270.3a–4. The section is not in-
tended, however, to create any presumption 
about a program that is not organized and 
operated in the manner contemplated by the 
section.

(a) Any program under which discre-
tionary investment advisory services 
are provided to clients that has the fol-
lowing characteristics will not be 
deemed to be an investment company 
within the meaning of the Act [15 
U.S.C. 80a, et seq.]: 

(1) Each client’s account in the pro-
gram is managed on the basis of the 
client’s financial situation and invest-
ment objectives and in accordance with 
any reasonable restrictions imposed by 
the client on the management of the 
account. 

(2)(i) At the opening of the account, 
the sponsor or another person des-
ignated by the sponsor obtains infor-
mation from the client regarding the 
client’s financial situation and invest-
ment objectives, and gives the client 
the opportunity to impose reasonable 
restrictions on the management of the 
account; 

(ii) At least annually, the sponsor or 
another person designated by the spon-
sor contacts the client to determine 
whether there have been any changes 
in the client’s financial situation or in-
vestment objectives, and whether the 
client wishes to impose any reasonable 
restrictions on the management of the 
account or reasonably modify existing 
restrictions; 

(iii) At least quarterly, the sponsor 
or another person designated by the 
sponsor notifies the client in writing to 
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contact the sponsor or such other per-
son if there have been any changes in 
the client’s financial situation or in-
vestment objectives, or if the client 
wishes to impose any reasonable re-
strictions on the management of the 
client’s account or reasonably modify 
existing restrictions, and provides the 
client with a means through which 
such contact may be made; and 

(iv) The sponsor and personnel of the 
manager of the client’s account who 
are knowledgeable about the account 
and its management are reasonably 
available to the client for consultation. 

(3) Each client has the ability to im-
pose reasonable restrictions on the 
management of the client’s account, 
including the designation of particular 
securities or types of securities that 
should not be purchased for the ac-
count, or that should be sold if held in 
the account; Provided, however, that 
nothing in this section requires that a 
client have the ability to require that 
particular securities or types of securi-
ties be purchased for the account. 

(4) The sponsor or person designated 
by the sponsor provides each client 
with a statement, at least quarterly, 
containing a description of all activity 
in the client’s account during the pre-
ceding period, including all trans-
actions made on behalf of the account, 
all contributions and withdrawals 
made by the client, all fees and ex-
penses charged to the account, and the 
value of the account at the beginning 
and end of the period. 

(5) Each client retains, with respect 
to all securities and funds in the ac-
count, to the same extent as if the cli-
ent held the securities and funds out-
side the program, the right to: 

(i) Withdraw securities or cash; 
(ii) Vote securities, or delegate the 

authority to vote securities to another 
person; 

(iii) Be provided in a timely manner 
with a written confirmation or other 
notification of each securities trans-
action, and all other documents re-
quired by law to be provided to secu-
rity holders; and 

(iv) Proceed directly as a security 
holder against the issuer of any secu-
rity in the client’s account and not be 
obligated to join any person involved 
in the operation of the program, or any 

other client of the program, as a condi-
tion precedent to initiating such pro-
ceeding. 

(b) As used in this section, the term 
sponsor refers to any person who re-
ceives compensation for sponsoring, or-
ganizing or administering the program, 
or for selecting, or providing advice to 
clients regarding the selection of, per-
sons responsible for managing the cli-
ent’s account in the program. If a pro-
gram has more than one sponsor, one 
person shall be designated the principal 
sponsor, and such person shall be con-
sidered the sponsor of the program 
under this section. 

[62 FR 15109, Mar. 31, 1997]

§ 270.3a–5 Exemption for subsidiaries 
organized to finance the operations 
of domestic or foreign companies. 

(a) A finance subsidiary will not be 
considered an investment company 
under section 3(a) of the Act (15 U.S.C. 
80a–3(a)) and securities of a finance 
subsidiary held by the parent company 
or a company controlled by the parent 
company will not be considered ‘‘in-
vestment securities’’ under section 
3(a)(1)(C) of the Act (15 U.S.C. 80a–
3(a)(1)(C)); Provided, That: 

(1) Any debt securities of the finance 
subsidiary issued to or held by the pub-
lic are unconditionally guaranteed by 
the parent company as to the payment 
of principal, interest, and premium, if 
any (except that the guarantee may be 
subordinated in right of payment to 
other debt of the parent company); 

(2) Any non-voting preferred stock of 
the finance subsidiary issued to or held 
by the public is unconditionally guar-
anteed by the parent company as to 
payment of dividends, payment of the 
liquidation preference in the event of 
liquidation, and payments to be made 
under a sinking fund, if a sinking fund 
is to be provided (except that the guar-
antee may be subordinated in right of 
payment to other debt of the parent 
company); 

(3) The parent company’s guarantee 
provides that in the event of a default 
in payment of principal, interest, pre-
mium, dividends, liquidation pref-
erence or payments made under a sink-
ing fund on any debt securities or non-
voting preferred stock issued by the fi-
nance subsidiary, the holders of those 
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securities may institute legal pro-
ceedings directly against the parent 
company (or, in the case of a partner-
ship or joint venture, against the part-
ners or participants in the joint ven-
ture) to enforce the guarantee without 
first proceeding against the finance 
subsidiary; 

(4) Any securities issued by the fi-
nance subsidiary which are convertible 
or exchangeable are convertible or ex-
changeable only for securities issued 
by the parent company (and, in the 
case of a partnership or joint venture, 
for securities issued by the partners or 
participants in the joint venture) or for 
debt securities or non-voting preferred 
stock issued by the finance subsidiary 
meeting the applicable requirements of 
paragraphs (a)(1) through (a)(3); 

(5) The finance subsidiary invests in 
or loans to its parent company or a 
company controlled by its parent com-
pany at least 85% of any cash or cash 
equivalents raised by the finance sub-
sidiary through an offering of its debt 
securities or non-voting preferred 
stock or through other borrowings as 
soon as practicable, but in no event 
later than six months after the finance 
subsidiary’s receipt of such cash or 
cash equivalents; 

(6) The finance subsidiary does not 
invest in, reinvest in, own, hold or 
trade in securities other than Govern-
ment securities, securities of its parent 
company or a company controlled by 
its parent company (or in the case of a 
partnership or joint venture, the secu-
rities of the partners or participants in 
the joint venture) or debt securities 
(including repurchase agreements) 
which are exempted from the provi-
sions of the Securities Act of 1933 by 
section 3(a)(3) of that Act; and 

(7) Where the parent company is a 
foreign bank as the term is used in rule 
3a–6 (17 CFR 270.3a–6 of this chapter), 
the parent company may, in lieu of the 
guaranty required by paragraph (a)(1) 
or (a)(2) of this section, issue, in favor 
of the holders of the finance subsidi-
ary’s debt securities or non-voting pre-
ferred stock, as the case may be, an ir-
revocable letter of credit in an amount 
sufficient to fund all of the amounts re-
quired to be guaranteed by paragraphs 
(a)(1) and (a)(2) of this section, pro-
vided, that: 

(i) Payment on such letter of credit 
shall be conditional only upon the pres-
entation of customary documentation, 
and 

(ii) The beneficiary of such letter of 
credit is not required by either the let-
ter of credit or applicable law to insti-
tute proceedings against the finance 
subsidiary before enforcing its rem-
edies under the letter of credit. 

(b) For purposes of this rule, 
(1) A finance subsidiary shall mean 

any corporation— 
(i) All of whose securities other than 

debt securities or non-voting preferred 
stock meeting the applicable require-
ments of paragraphs (a)(1) through (3) 
or directors’ qualifying shares are 
owned by its parent company or a com-
pany controlled by its parent company; 
and 

(ii) The primary purpose of which is 
to finance the business operations of 
its parent company or companies con-
trolled by its parent company; 

(2) A parent company shall mean any 
corporation, partnership or joint ven-
ture: 

(i) That is not considered an invest-
ment company under section 3(a) or 
that is excepted or exempted by order 
from the definition of investment com-
pany by section 3(b) or by the rules or 
regulations under section 3(a); 

(ii) That is organized or formed under 
the laws of the United States or of a 
state or that is a foreign private issuer, 
or that is a foreign bank or foreign in-
surance company as those terms are 
used in rule 3a–6 (17 CFR 270.3a–6 of 
this chapter); and 

(iii) In the case of a partnership or 
joint venture, each partner or partici-
pant in the joint venture meets the re-
quirements of paragraphs (b)(2)(i) and 
(ii). 

(3) A company controlled by the parent 
company shall mean any corporation, 
partnership or joint venture: 

(i) That is not considered an invest-
ment company under section 3(a) or 
that is excepted or exempted by order 
from the definition of investment com-
pany by section 3(b) or by the rules or 
regulations under section 3(a); 

(ii) That is either organized or 
formed under the laws of the United 
States or of a state or that is a foreign 
private issuer, or that is a foreign bank 
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or foreign insurance company as those 
terms are used in rule 3a–6; and 

(iii) In the case of a corporation, 
more than 25 percent of whose out-
standing voting securities are bene-
ficially owned directly or indirectly by 
the parent company; or 

(iv) In the case of a partnership or 
joint venture, each partner or partici-
pant in the joint venture meets the re-
quirements of paragraphs (b)(3) (i) and 
(ii), and the parent company has the 
power to exercise a controlling influ-
ence over the management or policies 
of the partnership or joint venture. 

(4) A foreign private issuer shall mean 
any issuer which is incorporated or or-
ganized under the laws of a foreign 
country, but not a foreign government 
or political subdivision of a foreign 
government. 

[49 FR 49446, Dec. 20, 1984, as amended at 56 
FR 56299, Nov. 4, 1991; 67 FR 43536, June 28, 
2002]

§ 270.3a–6 Foreign banks and foreign 
insurance companies. 

(a) Notwithstanding section 3(a)(1)(A) 
or section 3(a)(1)(C) of the Act (15 
U.S.C. 80a–3(a)(1)(A) or 80a–3(a)(1)(C)), a 
foreign bank or foreign insurance com-
pany shall not be considered an invest-
ment company for purposes of the Act. 

(b) For purposes of this section: 
(1)(i) Foreign bank means a banking 

institution incorporated or organized 
under the laws of a country other than 
the United States, or a political sub-
division of a country other than the 
United States, that is: 

(A) Regulated as such by that coun-
try’s or subdivision’s government or 
any agency thereof; 

(B) Engaged substantially in com-
mercial banking activity; and 

(C) Not operated for the purpose of 
evading the provisions of the Act; 

(ii) The term foreign bank shall also 
include: 

(A) A trust company or loan com-
pany that is: 

(1) Organized or incorporated under 
the laws of Canada or a political sub-
division thereof; 

(2) Regulated as a trust company or a 
loan company by that country’s or sub-
division’s government or any agency 
thereof; and 

(3) Not operated for the purpose of 
evading the provisions of the Act; and 

(B) A building society that is: 
(1) Organized under the laws of the 

United Kingdom or a political subdivi-
sion thereof; 

(2) Regulated as a building society by 
the country’s or subdivision’s govern-
ment or any agency thereof; and 

(3) Not operated for the purpose of 
evading the provisions of the Act. 

(iii) Nothing in this section shall be 
construed to include within the defini-
tion of foreign bank a common or col-
lective trust or other separate pool of 
assets organized in the form of a trust 
or otherwise in which interests are sep-
arately offered. 

(2) Engaged substantially in commercial 
banking activity means engaged regu-
larly in, and deriving a substantial por-
tion of its business from, extending 
commercial and other types of credit, 
and accepting demand and other types 
of deposits, that are customary for 
commercial banks in the country in 
which the head office of the banking 
institution is located. 

(3) Foreign insurance company means 
an insurance company incorporated or 
organized under the laws of a country 
other than the United States, or a po-
litical subdivision of a country other 
than the United States, that is: 

(i) Regulated as such by that coun-
try’s or subdivision’s government or 
any agency thereof; 

(ii) Engaged primarily and predomi-
nantly in: 

(A) The writing of insurance agree-
ments of the type specified in section 
3(a)(8) of the Securities Act of 1933 (15 
U.S.C. 77c(a)(8)), except for the substi-
tution of supervision by foreign gov-
ernment insurance regulators for the 
regulators referred to in that section; 
or 

(B) The reinsurance of risks on such 
agreements underwritten by insurance 
companies; and 

(iii) Not operated for the purpose of 
evading the provisions of the Act. 
Nothing in this section shall be con-
strued to include within the definition 
of ‘‘foreign insurance company’’ a sepa-
rate account or other pool of assets or-
ganized in the form of a trust or other-
wise in which interests are separately 
offered.
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NOTE: Foreign banks and foreign insurance 
companies (and certain of their finance sub-
sidiaries and holding companies) relying on 
rule 3a–6 for exemption from the Act may be 
required by rule 489 (17 CFR 230.489) under 
the Securities Act of 1933 (15 U.S.C. 77a et 
seq.) to file Form F–N with the Commission 
in connection with the filing of a registra-
tion statement under the Securities Act of 
1933.

[56 FR 56299, Nov. 4, 1991, as amended at 67 
FR 43536, June 28, 2002]

§ 270.3a–7 Issuers of asset-backed secu-
rities. 

(a) Notwithstanding section 3(a) of 
the Act, any issuer who is engaged in 
the business of purchasing, or other-
wise acquiring, and holding eligible as-
sets (and in activities related or inci-
dental thereto), and who does not issue 
redeemable securities will not be 
deemed to be an investment company; 
Provided That:

(1) The issuer issues fixed-income se-
curities or other securities which enti-
tle their holders to receive payments 
that depend primarily on the cash flow 
from eligible assets; 

(2) Securities sold by the issuer or 
any underwriter thereof are fixed-in-
come securities rated, at the time of 
initial sale, in one of the four highest 
categories assigned long-term debt or 
in an equivalent short-term category 
(within either of which there may be 
sub-categories or gradations indicating 
relative standing) by at least one na-
tionally recognized statistical rating 
organization that is not an affiliated 
person of the issuer or of any person in-
volved in the organization or operation 
of the issuer, except that: 

(i) Any fixed-income securities may 
be sold to accredited investors as de-
fined in paragraphs (1), (2), (3), and (7) 
of rule 501(a) under the Securities Act 
of 1933 (17 CFR 230.501(a)) and any enti-
ty in which all of the equity owners 
come within such paragraphs; and 

(ii) Any securities may be sold to 
qualified institutional buyers as de-
fined in rule 144A under the Securities 
Act (17 CFR 230.144A) and to persons 
(other than any rating organization 
rating the issuer’s securities) involved 
in the organization or operation of the 
issuer or an affiliate, as defined in rule 
405 under the Securities Act (17 CFR 
230.405), of such a person; 

Provided, That the issuer or any under-
writer thereof effecting such sale exer-
cises reasonable care to ensure that 
such securities are sold and will be re-
sold to persons specified in paragraphs 
(a)(2) (i) and (ii) of this section; 

(3) The issuer acquires additional eli-
gible assets, or disposes of eligible as-
sets, only if: 

(i) The assets are acquired or dis-
posed of in accordance with the terms 
and conditions set forth in the agree-
ments, indentures, or other instru-
ments pursuant to which the issuer’s 
securities are issued; 

(ii) The acquisition or disposition of 
the assets does not result in a down-
grading in the rating of the issuer’s 
outstanding fixed-income securities; 
and 

(iii) The assets are not acquired or 
disposed of for the primary purpose of 
recognizing gains or decreasing losses 
resulting from market value changes; 
and 

(4) If the issuer issues any securities 
other than securities exempted from 
the Securities Act by section 3(a)(3) 
thereof (15 U.S.C. 77c(a)(3)), the issuer: 

(i) Appoints a trustee that meets the 
requirements of section 26(a)(1) of the 
Act and that is not affiliated, as that 
term is defined in rule 405 under the 
Securities Act (17 CFR 230.405), with 
the issuer or with any person involved 
in the organization or operation of the 
issuer, which does not offer or provide 
credit or credit enhancement to the 
issuer, and that executes an agreement 
or instrument concerning the issuer’s 
securities containing provisions to the 
effect set forth in section 26(a)(3) of the 
Act; 

(ii) Takes reasonable steps to cause 
the trustee to have a perfected security 
interest or ownership interest valid 
against third parties in those eligible 
assets that principally generate the 
cash flow needed to pay the fixed-in-
come security holders, provided that 
such assets otherwise required to be 
held by the trustee may be released to 
the extent needed at the time for the 
operation of the issuer; and 

(iii) Takes actions necessary for the 
cash flows derived from eligible assets 
for the benefit of the holders of fixed-
income securities to be deposited peri-
odically in a segregated account that is 
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maintained or controlled by the trust-
ee consistent with the rating of the 
outstanding fixed-income securities. 

(b) For purposes of this section: 
(1) Eligible assets means financial as-

sets, either fixed or revolving, that by 
their terms convert into cash within a 
finite time period plus any rights or 
other assets designed to assure the 
servicing or timely distribution of pro-
ceeds to security holders. 

(2) Fixed-income securities means any 
securities that entitle the holder to re-
ceive: 

(i) A stated principal amount; or 
(ii) Interest on a principal amount 

(which may be a notional principal 
amount) calculated by reference to a 
fixed rate or to a standard or formula 
which does not reference any change in 
the market value or fair value of eligi-
ble assets; or 

(iii) Interest on a principal amount 
(which may be a notional principal 
amount) calculated by reference to 
auctions among holders and prospec-
tive holders, or through remarketing of 
the security; or 

(iv) An amount equal to specified 
fixed or variable portions of the inter-
est received on the assets held by the 
issuer; or 

(v) Any combination of amounts de-
scribed in paragraphs (b)(2) (i), (ii), 
(iii), and (iv) of this section; 
Provided, That substantially all of the 
payments to which the holders of such 
securities are entitled consist of the 
foregoing amounts. 

[57 FR 56256, Nov. 27, 1992]

§ 270.3c–1 Definition of beneficial own-
ership for certain 3(c)(1) funds. 

(a) As used in this section: 
(1) The term Covered Company means 

a company that is an investment com-
pany, a Section 3(c)(1) Company or a 
Section 3(c)(7) Company. 

(2) The term Section 3(c)(1) Company 
means a company that would be an in-
vestment company but for the exclu-
sion provided by section 3(c)(1) of the 
Act [15 U.S.C. 80a–3(c)(1)]. 

(3) The term Section 3(c)(7) Company 
means a company that would be an in-
vestment company but for the exclu-
sion provided by section 3(c)(7) of the 
Act [15 U.S.C. 80a–3(c)(7)]. 

(b) For purposes of section 3(c)(1)(A) 
of the Act [15 U.S.C. 80a–3(c)(1)(A)], 
beneficial ownership by a Covered 
Company owning 10 percent or more of 
the outstanding voting securities of a 
Section 3(c)(1) Company shall be 
deemed to be beneficial ownership by 
one person, provided that:

(1) On April 1, 1997, the Covered Com-
pany owned 10 percent or more of the 
outstanding voting securities of the 
Section 3(c)(1) Company or non-voting 
securities that, on such date and in ac-
cordance with the terms of such securi-
ties, were convertible into or exchange-
able for voting securities that, if con-
verted or exchanged on or after such 
date, would have constituted 10 percent 
or more of the outstanding voting secu-
rities of the Section 3(c)(1) Company; 
and 

(2) On the date of any acquisition of 
securities of the Section 3(c)(1) Com-
pany by the Covered Company, the 
value of all securities owned by the 
Covered Company of all issuers that 
are Section 3(c)(1) or Section 3(c)(7) 
Companies does not exceed 10 percent 
of the Covered Company’s total assets. 

[62 FR 17529, Apr. 9, 1997]

§ 270.3c–2 Definition of beneficial own-
ership in small business investment 
companies. 

For the purpose of section 3(c)(1) of 
the Act, beneficial ownership by a com-
pany owning 10 per centum or more of 
the outstanding voting securities of 
any issuer which is a small business in-
vestment company licensed to operate 
under the Small Business Investment 
Act of 1958, or which has received from 
the Small Business Administration no-
tice to proceed to qualify for a license, 
which notice or license has not been re-
voked, shall be deemed to be beneficial 
ownership by one person (a) if and so 
long as the value of all securities of 
small business investments companies 
owned by such company does not ex-
ceed 5 per centum of the value of its 
total assets; or (b) if and so long as 
such stock of the small business invest-
ment company shall be owned by a 
state development corporation which 
has been created by or pursuant to an 
act of the State legislature to promote 
and assist the growth and development 
of the economy within such State on a 
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state-wide basis: Provided, That such 
State development corporation is not, 
or as a result of its investment in the 
small business investment company 
(considering such investment as an in-
vestment security) would not be, an in-
vestment company as defined in sec-
tion 3 of the Act. 

(Sec. 6, 74 Stat. 412; 15 U.S.C. 80a–6) 

[33 FR 11451, Aug. 13, 1968]

§ 270.3c–3 Definition of certain terms 
used in section 3(c)(1) of the Act 
with respect to certain debt securi-
ties offered by small business in-
vestment companies. 

The term public offering as used in 
section 3(c)(1) of the Act shall not be 
deemed to include the offer and sale by 
a small business investment company, 
licensed under the Small Business In-
vestment Act of 1958, of any debt secu-
rity issued by it which is (a) not con-
vertible into, exchangeable for, or ac-
companied by any equity security, and 
(b) guaranteed as to timely payment of 
principal and interest by the Small 
Business Administration and backed by 
the full faith and credit of the United 
States. The holders of any securities 
offered and sold as described in this 
section shall be counted, in the aggre-
gate, as one person for purposes of sec-
tion 3(c)(1) of the Act. 

[37 FR 7590, Apr. 18, 1972]

§ 270.3c–4 Definition of ‘‘common trust 
fund’’ as used in section 3(c)(3) of 
the Act. 

The term common trust fund as used 
in section 3(c)(3) of the Act (15 U.S.C. 
80a–3(c)(3)) shall include a common 
trust fund which is maintained by a 
bank which is a member of an affili-
ated group, as defined in section 1504(a) 
of the Internal Revenue Code of 1954 (26 
U.S.C. 1504(a)), and which is main-
tained exclusively for the collective in-
vestment and reinvestment of monies 
contributed thereto by one or more 
bank members of such affiliated group 
in the capacity of trustee, executor, ad-
ministrator, or guardian; Provided, 
That: 

(a) The common trust fund is oper-
ated in compliance with the same 
State and Federal regulatory require-
ments as would apply if the bank main-

taining such fund and any other con-
tributing banks were the same entity; 
and 

(b) The rights of persons for whose 
benefit a contributing bank acts as 
trustee, executor, administrator, or 
guardian would not be diminished by 
reason of the maintenance of such com-
mon trust fund by another bank mem-
ber of the affiliated group. 

(15 U.S.C. 80a–6(c), 80a–37(a)) 

[43 FR 2393, Jan 17, 1978]

§ 270.3c–5 Beneficial ownership by 
knowledgeable employees and cer-
tain other persons. 

(a) As used in this section: 
(1) The term Affiliated Management 

Person means an affiliated person, as 
such term is defined in section 2(a)(3) 
of the Act [15 U.S.C. 80a–2(a)(3)], that 
manages the investment activities of a 
Covered Company. For purposes of this 
definition, the term ‘‘investment com-
pany’’ as used in section 2(a)(3) of the 
Act includes a Covered Company. 

(2) The term Covered Company means 
a Section 3(c)(1) Company or a Section 
3(c)(7) Company. 

(3) The term Executive Officer means 
the president, any vice president in 
charge of a principal business unit, di-
vision or function (such as sales, ad-
ministration or finance), any other of-
ficer who performs a policy-making 
function, or any other person who per-
forms similar policy-making functions, 
for a Covered Company or for an Affili-
ated Management Person of the Cov-
ered Company. 

(4) The term Knowledgeable Employee 
with respect to any Covered Company 
means any natural person who is: 

(i) An Executive Officer, director, 
trustee, general partner, advisory 
board member, or person serving in a 
similar capacity, of the Covered Com-
pany or an Affiliated Management Per-
son of the Covered Company; or 

(ii) An employee of the Covered Com-
pany or an Affiliated Management Per-
son of the Covered Company (other 
than an employee performing solely 
clerical, secretarial or administrative 
functions with regard to such company 
or its investments) who, in connection 
with his or her regular functions or du-
ties, participates in the investment ac-
tivities of such Covered Company, 
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other Covered Companies, or invest-
ment companies the investment activi-
ties of which are managed by such Af-
filiated Management Person of the 
Covered Company, provided that such 
employee has been performing such 
functions and duties for or on behalf of 
the Covered Company or the Affiliated 
Management Person of the Covered 
Company, or substantially similar 
functions or duties for or on behalf of 
another company for at least 12 
months. 

(5) The term Section 3(c)(1) Company 
means a company that would be an in-
vestment company but for the exclu-
sion provided by section 3(c)(1) of the 
Act [15 U.S.C. 80a–3(c)(1)]. 

(6) The term Section 3(c)(7) Company 
means a company that would be an in-
vestment company but for the exclu-
sion provided by section 3(c)(7) of the 
Act [15 U.S.C. 80a–3(c)(7)]. 

(b) For purposes of determining the 
number of beneficial owners of a Sec-
tion 3(c)(1) Company, and whether the 
outstanding securities of a Section 
3(c)(7) Company are owned exclusively 
by qualified purchasers, there shall be 
excluded securities beneficially owned 
by: 

(1) A person who at the time such se-
curities were acquired was a Knowl-
edgeable Employee of such Company; 

(2) A company owned exclusively by 
Knowledgeable Employees; 

(3) Any person who acquires securi-
ties originally acquired by a Knowl-
edgeable Employee in accordance with 
this section, provided that such securi-
ties were acquired by such person in 
accordance with § 270.3c–6

[62 FR 17529, Apr. 9, 1997]

§ 270.3c–6 Certain transfers of inter-
ests in section 3(c)(1) and section 
3(c)(7) funds. 

(a) As used in this section: 
(1) The term Donee means a person 

who acquires a security of a Covered 
Company (or a security or other inter-
est in a company referred to in para-
graph (b)(3) of this section) as a gift or 
bequest or pursuant to an agreement 
relating to a legal separation or di-
vorce. 

(2) The term Section 3(c)(1) Company 
means a company that would be an in-
vestment company but for the exclu-

sion provided by section 3(c)(1) of the 
Act [15 U.S.C. 80a–3(c)(1)]. 

(3) The term Section 3(c)(7) Company 
means a company that would be an in-
vestment company but for the exclu-
sion provided by section 3(c)(7) of the 
Act [15 U.S.C. 80a–3(c)(7)]. 

(4) The term Transferee means a Sec-
tion 3(c)(1) Transferee or a Qualified 
Purchaser Transferee, in each case as 
defined in paragraph (b) of this section. 

(5) The term Transferor means a Sec-
tion 3(c)(1) Transferor or a Qualified 
Purchaser Transferor, in each case as 
defined in paragraph (b) of this section. 

(b) Beneficial ownership by any per-
son (‘‘Section 3(c)(1) Transferee’’) who 
acquires securities or interests in secu-
rities of a Section 3(c)(1) Company 
from a person other than the Section 
3(c)(1) Company shall be deemed to be 
beneficial ownership by the person 
from whom such transfer was made 
(‘‘Section 3(c)(1) Transferor’’), and se-
curities of a Section 3(c)(7) Company 
that are owned by persons who received 
the securities from a qualified pur-
chaser other than the Section 3(c)(7) 
Company (‘‘Qualified Purchaser Trans-
feror’’) or a person deemed to be a 
qualified purchaser by this section 
shall be deemed to be acquired by a 
qualified purchaser (‘‘Qualified Pur-
chaser Transferee’’), provided that the 
Transferee is: 

(1) The estate of the Transferor; 
(2) A Donee; or 
(3) A company established by the 

Transferor exclusively for the benefit 
of (or owned exclusively by) the Trans-
feror and the persons specified in para-
graphs (b)(1) and (b)(2) of this section. 

[62 FR 17529, Apr. 9, 1997]

§ 270.5b–1 Definition of ‘‘total assets.’’ 
The term total assets, when used in 

computing values for the purposes of 
sections 5 and 12 of the Act, shall mean 
the gross assets of the company with 
respect to which the computation is 
made, taken as of the end of the fiscal 
quarter of the company last preceding 
the date of computation. This section 
shall not apply to any company which 
has adopted either of the alternative 
methods of valuation permitted by 
§ 270.2a–1. 

[Rule N–5B–1, 6 FR 5920, Nov. 22, 1941]
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§ 270.5b–2 Exclusion of certain guaran-
tees as securities of the guarantor. 

(a) For the purposes of section 5 of 
the act, a guarantee of a security shall 
not be deemed to be a security issued 
by the guarantor: Provided, That the 
value of all securities issued or guaran-
teed by the guarantor, and owned by 
the management company, does not ex-
ceed 10 percent of the value of the total 
assets of such management company. 

(b) Notwithstanding paragraph (a) of 
this section, for the purposes of section 
5 of the Act, a guarantee by a railroad 
company of a security issued by a ter-
minal company, warehouse company, 
switching company, or bridge com-
pany, shall not be deemed to be a secu-
rity issued by such railroad company: 
Provided: 

(1) The security is guaranteed jointly 
or severally by more than one railroad 
company; and 

(2) No one of such guaranteeing rail-
road companies directly or indirectly 
controls all of its co-guarantors. 

(c) For the purposes of section 5 of 
the Act, a lease or other arrangement 
whereby a railroad company is or be-
comes obligated to pay a stipulated an-
nual sum of rental either to another 
railroad company or to the security 
holders of such other railroad company 
shall not be deemed in itself a guar-
antee. 

[Rule N–5B–2, 10 FR 581, Jan. 16, 1945]

§ 270.5b–3 Acquisition of repurchase 
agreement or refunded security 
treated as acquisition of underlying 
securities. 

(a) Repurchase Agreements. For pur-
poses of sections 5 and 12(d)(3) of the 
Act (15 U.S.C. 80a–5 and 80a–12(d)(3)), 
the acquisition of a repurchase agree-
ment may be deemed to be an acquisi-
tion of the underlying securities, pro-
vided the obligation of the seller to re-
purchase the securities from the in-
vestment company is Collateralized 
Fully. 

(b) Refunded Securities. For purposes 
of section 5 of the Act (15 U.S.C. 80a–5), 
the acquisition of a Refunded Security 
is deemed to be an acquisition of the 
escrowed Government Securities. 

(c) Definitions. As used in this sec-
tion: 

(1) Collateralized Fully in the case of a 
repurchase agreement means that: 

(i) The value of the securities 
collateralizing the repurchase agree-
ment (reduced by the transaction costs 
(including loss of interest) that the in-
vestment company reasonably could 
expect to incur if the seller defaults) is, 
and during the entire term of the re-
purchase agreement remains, at least 
equal to the Resale Price provided in 
the agreement; 

(ii) The investment company has per-
fected its security interest in the col-
lateral; 

(iii) The collateral is maintained in 
an account of the investment company 
with its custodian or a third party that 
qualifies as a custodian under the Act; 

(iv) The collateral consists entirely 
of: 

(A) Cash items; 
(B) Government Securities; 
(C) Securities that at the time the re-

purchase agreement is entered into are 
rated in the highest rating category by 
the Requisite NRSROs; or 

(D) Unrated Securities that are of 
comparable quality to securities that 
are rated in the highest rating cat-
egory by the Requisite NRSROs, as de-
termined by the investment company’s 
board of directors or its delegate; and 

(v) Upon an Event of Insolvency with 
respect to the seller, the repurchase 
agreement would qualify under a provi-
sion of applicable insolvency law pro-
viding an exclusion from any auto-
matic stay of creditors’ rights against 
the seller. 

(2) Event of Insolvency means, with re-
spect to a person: 

(i) An admission of insolvency, the 
application by the person for the ap-
pointment of a trustee, receiver, 
rehabilitator, or similar officer for all 
or substantially all of its assets, a gen-
eral assignment for the benefit of 
creditors, the filing by the person of a 
voluntary petition in bankruptcy or 
application for reorganization or an ar-
rangement with creditors; or 

(ii) The institution of similar pro-
ceedings by another person which pro-
ceedings are not contested by the per-
son; or 

(iii) The institution of similar pro-
ceedings by a government agency re-
sponsible for regulating the activities 
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of the person, whether or not contested 
by the person. 

(3) Government Security means any 
‘‘Government Security’’ as defined in 
section 2(a)(16) of the Act (15 U.S.C. 
80a–2(a)(16)). 

(4) Refunded Security means a debt se-
curity the principal and interest pay-
ments of which are to be paid by Gov-
ernment Securities (‘‘deposited securi-
ties’’) that have been irrevocably 
placed in an escrow account pursuant 
to an agreement between the issuer of 
the debt security and an escrow agent 
that is not an ‘‘affiliated person,’’ as 
defined in section 2(a)(3)(C) of the Act 
(15 U.S.C. 80a–2(a)(3)(C)), of the issuer 
of the debt security, and, in accordance 
with such escrow agreement, are 
pledged only to the payment of the 
debt security and, to the extent that 
excess proceeds are available after all 
payments of principal, interest, and ap-
plicable premiums on the Refunded Se-
curities, the expenses of the escrow 
agent and, thereafter, to the issuer or 
another party; provided that: 

(i) The deposited securities are not 
redeemable prior to their final matu-
rity; 

(ii) The escrow agreement prohibits 
the substitution of the deposited secu-
rities unless the substituted securities 
are Government Securities; and 

(iii) At the time the deposited securi-
ties are placed in the escrow account, 
or at the time a substitution of the de-
posited securities is made, an inde-
pendent certified public accountant has 
certified to the escrow agent that the 
deposited securities will satisfy all 
scheduled payments of principal, inter-
est and applicable premiums on the Re-
funded Securities; provided, however, an 
independent public accountant need 
not have provided the certification de-
scribed in this paragraph (c)(4)(iii) if 
the security, as a Refunded Security, 
has received a rating from an NRSRO 
in the highest category for debt obliga-
tions (within which there may be sub-
categories or gradations indicating rel-
ative standing). 

(5) NRSRO means any nationally rec-
ognized statistical rating organization, 
as that term is used in paragraphs 
(c)(2)(vi)(E), (F) and (H) of § 240.15c3–1 of 
this chapter, that is not an ‘‘affiliated 
person,’’ as defined in section 2(a)(3)(C) 

of the Act (15 U.S.C. 80a–2(a)(3)(C)), of 
the issuer of, or any insurer or provider 
of credit support for, the security. 

(6) Requisite NRSROs means: 
(i) Any two NRSROs that have issued 

a rating with respect to a security or 
class of debt obligations of an issuer; or 

(ii) If only one NRSRO has issued a 
rating with respect to such security or 
class of debt obligations of an issuer at 
the time the investment company ac-
quires the security, that NRSRO. 

(7) Resale Price means the acquisition 
price paid to the seller of the securities 
plus the accrued resale premium on 
such acquisition price. The accrued re-
sale premium is the amount specified 
in the repurchase agreement or the 
daily amortization of the difference be-
tween the acquisition price and the re-
sale price specified in the repurchase 
agreement. 

(8) Unrated Securities means securities 
that have not received a rating from 
the Requisite NRSROs. 

[66 FR 36161, July 11, 2001]

§ 270.6b–1 Exemption of employees’ se-
curities company pending deter-
mination of application. 

Any employees’ securities company 
which files an application for an order 
of exemption under section 6(b) of the 
Act (54 Stat. 801; 15 U.S.C. 80a–6) shall 
be exempt, pending final determination 
of such application by the Commission, 
from all provisions of the Act applica-
ble to investment companies as such. 

[Rule N–6B–1, 6 FR 6126, Dec. 2, 1941]

§ 270.6c–3 Exemptions for certain reg-
istered variable life insurance sepa-
rate accounts. 

A separate account which meets the 
requirements of paragraph (a) of Rule 
6e–2 (17 CFR 270.6e–2) or paragraph (a) 
of Rule 6e–3(T) (17 CFR 270.6e–3(T)) and 
registers as an investment company 
under section 8(a) of the Act (15 U.S.C. 
80a–8(a)), and the investment adviser, 
principal underwriter and depositor of 
such separate account, shall be exempt 
from the provisions of the Act specified 
in paragraph (b) of Rule 6e–2 or para-
graph (b) of Rule 6e–3(T), except for 
sections 7 (15 U.S.C. 80a–7) and 8(a) of 
the Act, under the same terms and con-
ditions as a separate account claiming 
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exemption under Rule 6e–2 or Rule 6e–
3(T). 

(Secs. 6(c); 15 U.S.C. 80a–6(C) and 38(a)) 

[49 FR 49228, Dec. 3, 1984]

§ 270.6c–6 Exemption for certain reg-
istered separate accounts and other 
persons. 

(a) As used in this section, 
(1) Revenue Ruling shall mean Rev-

enue Ruling 81–225, 1981–41 I.R.B. (Octo-
ber 13, 1981), issued by the Internal 
Revenue Service on September 25, 1981. 

(2) Existing separate account shall 
mean a separate account which is, or is 
a part of, a unit investment trust reg-
istered under the Act, engaged in a 
continuous offering of its securities on 
September 25, 1981. 

(3) Existing portfolio company shall 
mean a registered open-end manage-
ment investment company, engaged in 
a continuous offering of its securities 
on September 25, 1981, all or part of 
whose securities were owned by an ex-
isting separate account on September 
25, 1981. 

(4) New portfolio company shall mean 
any registered open-end management 
investment company the shares of 
which will be sold to one or more reg-
istered separate accounts for the pur-
pose of minimizing the impact of the 
Revenue Ruling on the contractowners 
of an existing separate account, which 
new portfolio company has the same: 

(i) Investment objectives, 
(ii) Fundamental policies, and 
(iii) Voting rights as the existing 

portfolio company and has an advisory 
fee schedule, including expenses as-
sumed by the adviser, that is at least 
as advantageous to the new portfolio 
company as was the fee schedule of the 
existing portfolio company. 

(5) New separate account shall mean a 
separate account which 

(i) Is, or is a part of, a unit invest-
ment trust registered under the Act; 

(ii) Is intended to minimize the im-
pact of the Revenue Ruling on the 
contractowners of an existing separate 
account; 

(iii) Invests solely in one or more new 
portfolio companies; 

(iv) Has the same 
(A) Sales loads, 
(B) Depositor, and 
(C) Custodial arrangements 

As the existing separate account; and 
(v) Has 
(A) Asset charges, 
(B) Administrative fees, and 
(C) Any other fees and charges (not 

including taxes) that correspond only 
to fees of the existing separate account 
and are no greater than those cor-
responding fees. 

(b) Any order of the Commission 
under the Act, granted to an existing 
separate account on or before Sep-
tember 25, 1981, shall remain in full 
force and effect notwithstanding that 
the existing separate account invests 
in one or more new portfolio companies 
in lieu of, or in addition to, investing 
in one or more existing portfolio com-
panies; Provided, That: 

(1) No material changes in the facts 
upon which the order was based have 
occurred; 

(2) All representations, undertakings, 
and conditions made or agreed to by 
the existing separate account, and any 
other person or persons, other than any 
existing portfolio company, in connec-
tion with the issuance of the order are, 
and continue to be, applicable to the 
existing separate account and any such 
other person or persons, unless modi-
fied in accordance with this section; 

(3) All representations, undertakings, 
and conditions made or agreed to by 
the existing portfolio company in con-
nection with the issuance of the order 
are made or agreed to by the new port-
folio company, unless modified in ac-
cordance with this section; and 

(4) Part II of the Registration State-
ment under the Securities Act of 1933 
of the existing separate account 

(i) Indicates that the existing sepa-
rate account is relying upon paragraph 
(b) of this section, 

(ii) Lists the Investment Company 
Act release numbers of any orders upon 
which the existing separate account in-
tends to rely, and 

(iii) Contains a representation that 
the provisions of this paragraph (b) 
have been complied with. 

(c) Any order of the Commission 
under the Act, granted to an existing 
separate account on or before Sep-
tember 25, 1981, shall apply with full 
force and effect to a new separate ac-
count and the depositor of and prin-
cipal underwriter for the new separate 
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account notwithstanding that the new 
separate account invests in one or 
more new portfolio companies; Pro-
vided, That: 

(1) No material changes in the facts 
upon which the order was based have 
occurred; 

(2) All representations, undertakings, 
and conditions made or agreed to by 
the depositor, principal underwriter, 
and any other person or persons other 
than the existing separate account or 
any existing portfolio companies, in 
connection with the issuance of the 
order are, and continue to be, applica-
ble to such depositor, principal under-
writer, and other person or persons, un-
less modified in accordance with this 
section; 

(3) All representations, undertakings, 
and conditions made or agreed to by 
the existing separate account in con-
nection with the issuance of the order 
are made or agreed to by the new sepa-
rate account, unless modified in ac-
cordance with this section; 

(4) All representations, undertakings, 
and conditions made or agreed to by an 
existing portfolio company in connec-
tion with the issuance of the order are 
made or agreed to by the new portfolio 
company, unless modified in accord-
ance with this section; and 

(5) Part II of the Registration State-
ment under the Securities Act of 1933 
of the new separate account 

(i) Indicates that the new separate 
account is relying upon paragraph (c) 
of this section, 

(ii) Lists the Investment Company 
Act release numbers of any orders upon 
which the new separate account in-
tends to rely, and 

(iii) Contains a representation that 
the provisions of this paragraph (c) 
have been complied with. 

(d) Any affiliated person or depositor 
of or principal underwriter for a new or 
existing separate account or any affili-
ated person of or principal underwriter 
for a new or existing portfolio com-
pany, and any affiliated person of such 
persons, principal underwriters, or de-
positor shall be exempt from section 
17(d) of the Act (15 U.S.C 80a–17(d)) and 
rule 17d–1 thereunder (17 CFR 270.17d–1) 
to the extent necessary to permit the 
organization of one or more new port-
folio companies; Provided, That, any 

expenses borne by the existing port-
folio company or the new portfolio 
company in connection with such orga-
nization are necessary and appropriate 
and are allocated in a manner that is 
fair and reasonable to all of the share-
holders of these companies. 

(e) Any affiliated person or depositor 
of or principal underwriter for a new or 
existing separate account and any af-
filiated persons of such a person, prin-
cipal underwriter, or depositor shall be 
exempt from section 17(d) of the Act 
and Rule 17d–1 thereunder to the ex-
tent necessary to permit such person 
to bear any reasonable expenses arising 
out of the organization of one or more 
new portfolio companies or the new 
separate account. 

(f) Any affiliated persons or depositor 
of or principal underwriter for a new or 
existing separate account or any affili-
ated person of or principal underwriter 
for a new or existing portfolio com-
pany, and any affiliated person of such 
persons, principal underwriters, or de-
positor shall be exempt from section 
17(a) (15 U.S.C. 80a–17(a)), and any ex-
isting portfolio company which has 
made an election pursuant to Rule 18f–
1 (17 CFR 270.18f–1) shall be permitted 
to revoke that election to the extent 
necessary to permit transactions in-
volving the transfer of assets from the 
existing portfolio company to a new 
portfolio company; Provided, That: 

(1) Such assets are transferred with-
out the imposition of any fees or 
charges; 

(2) The board of directors of the ex-
isting portfolio company, including a 
majority of the directors of the com-
pany who are not interested persons of 
such company, determines that the 
transfer of assets is fair and reasonable 
to all shareholders of the company and 
such determination, and the basis upon 
which it was made, is recorded in the 
minute book of the existing portfolio 
company; 

(3) Any securities involved are valued 
by the existing portfolio company for 
purposes of the transfer in accordance 
with its valuation practices for deter-
mining net asset value per share; and 

(4) With respect to Rule 18f–1, the ex-
isting separate account requests that 
the existing portfolio company redeem 
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in kind the shares of the portfolio com-
pany held by the separate account. 

(g) The new portfolio company shall 
be exempt from section 2(a)(41) (15 
U.S.C. 80a–2(a)(41)) of the Act and rules 
2a–4 (17 CFR 270.2a–4) and 22c–1 (17 CFR 
270.22c–1) under the Act to the extent 
necessary to permit it to use the same 
method of valuation for the purpose of 
pricing its shares for sale, redemption, 
and repurchase, as the existing port-
folio company; Provided, That: 

(1) The existing portfolio company 
had on September 25, 1981, an order of 
the Commission exempting it, for the 
purposes of pricing its shares for sale, 
redemption, and repurchase, from: 

(i) Section 2(a)(41) of the Act and 
rules 2a–4 and 22c–1 under the Act to 
the extent necessary to permit it to 
use the amortized cost valuation meth-
od or 

(ii) Rules 2a–4 and 22c–1 under the 
Act to the extent necessary to permit 
it to calculate its net asset value per 
share to the nearest one cent on share 
values of $1.00; 

(2) All representations, undertakings, 
and conditions made or agreed to by 
the existing portfolio company in con-
nection with the order are made or 
agreed to by the new portfolio com-
pany unless modified in accordance 
with this section; and 

(3) Part II of the Registration State-
ment under the Securities Act of 1933 
of the new portfolio company 

(i) Indicates that the new portfolio 
company is relying upon paragraph (g) 
of this section, 

(ii) Lists the Investment Company 
Act release numbers of any orders upon 
which the new portfolio company in-
tends to rely, and 

(iii) Contains a representation that 
the provisions of paragraph (g) have 
been complied with. 

(h) The depositor or trustee of an ex-
isting separate account shall be exempt 
from section 26(c) of the Act (15 U.S.C. 
80a–26(c)) to the extent necessary to 
permit the substitution of securities of 
the new portfolio company for securi-
ties of the existing portfolio company; 
Provided; That, within thirty days of 
such substitution: 

(1) The existing separate account no-
tifies all contractowners of the substi-
tution of securities and any determina-

tions of the board of directors of the 
new portfolio company required by 
paragraph (d) of this section; 

(2) The existing separate account de-
livers a copy of the prospectus of the 
new portfolio company to all 
contractowners; and 

(3) The existing separate account, 
concurrently with the notification re-
ferred to in paragraph (h)(1) of this sec-
tion or the delivery of the prospectus 
of the new portfolio company referred 
to in paragraph (h)(2) of this section, 
whichever is later, offers to those 
contractowners who would otherwise 
have surrender rights under their con-
tracts the right, for a period of at least 
thirty days from the receipt of this 
offer, to surrender their contracts 
without the imposition of any with-
drawal charge or contingent deferred 
sales load, and any surrendering 
contractowner receives the price next 
determined after the request for sur-
render is received by the insurance 
company. 

(i) The existing separate account 
shall be exempt from section 22(d) of 
the Act (15 U.S.C. 80a–22(d)) to the ex-
tent necessary to permit it to comply 
with paragraph (h) of this section and 
the principal underwriter for or deposi-
tor of the existing separate account 
shall be exempt from section 26(a)(4)(B) 
of the Act (15 U.S.C. 80a–26(a)(4)(B)) to 
the extent necessary to permit them to 
rely on paragraph (h) of this section. 

(j) Notwithstanding section 11 of the 
Act (15 U.S.C. 80a–11), the existing sep-
arate account or any principal under-
writer for the existing separate ac-
count may make or cause to be made 
to the contractowners of the existing 
separate account an offer to exchange a 
security funded by an existing portfolio 
company for a security funded by a 
new portfolio company without the 
terms of that offer having first been 
submitted to and approved by the Com-
mission; Provided, That the exchange is 
to be made on the basis of the relative 
net asset values of the securities to be 
exchanged without the imposition of 
any fees or charges. 

(k) Notwithstanding section 11 of the 
Act, the new separate account or any 
principal underwriter for the new sepa-
rate account may make or cause to be 
made an offer to the contractowners of 
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the existing separate account to ex-
change their securities for securities of 
the new separate account without the 
terms of that offer having first been 
submitted to and approved by the Com-
mission; 

Provided, That: 
(1) The exchange is to be made on the 

basis of the relative net asset values of 
the securities to be exchanged without 
the imposition of any fees or charges; 
and 

(2) If the new separate account im-
poses a contingent deferred sales load 
(‘‘sales load’’) on the securities to be 
acquired in the exchange 

(i) At the time this sales load is im-
posed, it is calculated as if 

(A) The contractowner had been a 
contractowner of the new separate ac-
count from the date on which he be-
came a contractowner of the existing 
separate account, in the case of a sales 
load based on the amount of time the 
contractowner has been invested in the 
new separate account, and 

(B) Amounts attributable to purchase 
payments made to the existing sepa-
rate account had been made to the new 
separate account on the date on which 
they were made to the existing sepa-
rate account, in the case of a sales load 
based on the amount of time purchase 
payments have been invested in the 
new separate account, and 

(ii) The total sales load imposed does 
not exceed 9 percent of the sum of the 
purchase payments made to the new 
separate account and that portion of 
purchase payments made to the exist-
ing separate account attributable to 
the securities exchanged. 

(l) Notwithstanding the foregoing, 
the provisions of this section will be 
available to a new separate account or 
new portfolio company, or to any affili-
ated person or depositor of or principal 
underwriter for such a new separate ac-
count, to any affiliated person of or 
principal underwriter for such a new 
portfolio company, to any affiliated 
person of such persons, depositor, or 
principal underwriters, or to any sub-
stitution of securities effected in reli-
ance on this section, only if such new 
separate account or new portfolio com-
pany is registered under the Act or 

such substitution is effected prior to 
September 21, 1983. 

[47 FR 42559, Sept. 28, 1982, as amended at 67 
FR 43536, June 28, 2002]

§ 270.6c–7 Exemptions from certain 
provisions of sections 22(e) and 27 
for registered separate accounts of-
fering variable annuity contracts to 
participants in the Texas Optional 
Retirement Program. 

A registered separate account, and 
any depositor of or underwriter for 
such account, shall be exempt from the 
provisions of sections 22(e), 27(c)(1), and 
27(d) of the Act (15 U.S.C. 80a–22(e), 80a–
27(c)(1), and 80a–27(d), respectively) 
with respect to any variable annuity 
contract participating in such account 
to the extent necessary to permit com-
pliance with the Texas Optional Retire-
ment Program (‘‘Program’’), Provided, 
That the separate, account, depositor, 
or underwriter for such account: 

(a) Includes appropriate disclosure 
regarding the restrictions on redemp-
tion imposed by the Program in each 
registration statement, including the 
prospectus, used in connection with the 
Program; 

(b) Includes appropriate disclosure 
regarding the restrictions on redemp-
tion imposed by the Program in any 
sales literature used in connection 
with the offer of annuity contracts to 
potential Program participants; 

(c) Instructs salespeople who solicit 
Program participants to purchase an-
nuity contracts specifically to bring 
the restrictions on redemption imposed 
by the Program to the attention of po-
tential Program participants; 

(d) Obtains from each Program par-
ticipant who purchases an annuity con-
tract in connection with the Program, 
prior to or at the time of such pur-
chase, a signed statement acknowl-
edging the restrictions on redemption 
imposed by the Program; and 

(e) Includes in Part II of the separate 
account’s registration statement under 
the Securities Act of 1933 a representa-
tion that this section is being relied 
upon and that the provisions of para-
graphs (a) through (d) of this section 
have been complied with. 

(Secs. 6(c) and 38(a) of the Act (15 U.S.C. 80a–
6(c) and 80a–37(a), respectively)) 

[49 FR 1479, Jan. 12, 1984]
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§ 270.6c–8 Exemptions for registered 
separate accounts to impose a de-
ferred sales load and to deduct cer-
tain administrative charges. 

(a) As used in this section Deferred 
sales load shall mean any sales load, in-
cluding a contingent deferred sales 
load, that is deducted upon redemption 
or annuitization of amounts rep-
resenting all or a portion of a 
securityholder’s interest in a reg-
istered separate account. 

(b) A registered separate account, 
and any depositor of or principal un-
derwriter for such account, shall be ex-
empt from the provisions of sections 
2(a)(32), 2(a)(35), 22(c), 26(a)(2)(C), 
27(c)(1), 27(c)(2), and 27(d) of the Act (15 
U.S.C. 80a–2(a)(32), 80a–2(a)(35), 80a–
22(c), 80a–26(a)(2)(C), 80a–27(c)(1), 80a–
27(c)(2), and 80a–27(d), respectively) and 
rule 22c–1 under the Act (17 CFR 
270.22c–1) to the extent necessary to 
permit them to impose a deferred sales 
load on any variable annuity contract 
participating in such account, Provided, 
That: 

(1) The amount of any such sales load 
imposed, when added to any sales load 
previously paid on such contract, shall 
not exceed 9 percent of purchase pay-
ments made to date for such contract; 
and 

(2) The terms of any offer to ex-
change another contract for the con-
tract are in compliance with the re-
quirements of paragraph (d) or (e) of 
rule 11a–2 under the Act (17 CFR 
270.11a–2). 

(c) A registered separate account, 
and any depositor of or principal un-
derwriter for such account, shall be ex-
empt from sections 2(a)(32), 22(c), 
27(c)(1), and 27(d) of the Act (15 U.S.C. 
80a–2(a)(32), 80a–22(c), 80a–27(c)(1), and 
80a–27(d), respectively) and rule 22c–1 
under the Act (17 CFR 270.22c–1) to the 
extent necessary to permit them to de-
duct from the value of any variable an-
nuity contract participating in such 
account, upon total redemption of the 
contract prior to the last day of the 
year, the full annual fee for adminis-
trative services that otherwise would 
have been deducted on that date. 

(Secs. 6(c) and 38(a) of the Act (15 U.S.C. 80a–
6(c) and 80a–37(a))) 

[48 FR 36098, Aug. 9, 1983]

§ 270.6c–10 Exemption for certain 
open-end management investment 
companies to impose deferred sales 
loads. 

(a) A company and any exempted per-
son shall be exempt from the provi-
sions of sections 2(a)(32), 2(a)(35), and 
22(d) of the Act [15 U.S.C. 80a–2(a)(32), 
80a–2(a)(35), and 80a–22(d), respectively] 
and § 270.22c–1 to the extent necessary 
to permit a deferred sales load to be 
imposed on shares issued by the com-
pany, Provided, that: 

(1) The amount of the deferred sales 
load does not exceed a specified per-
centage of the net asset value or the of-
fering price at the time of purchase; 

(2) The terms of the deferred sales 
load are covered by the provisions of 
Rule 2830 of the Conduct Rules of the 
National Association of Securities 
Dealers, Inc.; and 

(3) The same deferred sales load is 
imposed on all shareholders, except 
that scheduled variations in or elimi-
nation of a deferred sales load may be 
offered to a particular class of share-
holders or transactions, Provided, that 
the conditions in § 270.22d–1 are satis-
fied. Nothing in this paragraph (a) 
shall prevent a company from offering 
to existing shareholders a new sched-
uled variation that would waive or re-
duce the amount of a deferred sales 
load not yet paid. 

(b) For purposes of this section: 
(1) Company means a registered open-

end management investment company, 
other than a registered separate ac-
count, and includes a separate series of 
the company; 

(2) Exempted person means any prin-
cipal underwriter of, dealer in, and any 
other person authorized to consum-
mate transactions in, securities issued 
by a company; and 

(3) Deferred sales load means any 
amount properly chargeable to sales or 
promotional expenses that is paid by a 
shareholder after purchase but before 
or upon redemption. 

[61 FR 49016, Sept. 17, 1996]

§ 270.6d–1 Exemption for certain 
closed-end investment companies. 

(a) An application under section 6(d) 
of the Act shall contain the following 
information: 
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(1) A brief description of the char-
acter of the business and investment 
policy of the applicant. 

(2) The information relied upon by 
the applicant to satisfy the conditions 
of paragraphs (1) and (2) of section 6(d) 
of the Act. 

(3) The number of holders of each 
class of the applicant’s outstanding se-
curities. 

(4) An unconsolidated balance sheet 
as of a date not earlier than the end of 
the applicant’s first fiscal year, to-
gether with a schedule specifying the 
title, the amount, the book value and, 
if determinable, the market value of 
each security in the applicant’s port-
folio. 

(5) An unconsolidated profit and loss 
statement for the applicant’s last fiscal 
year. 

(6) A statement of each provision of 
the act from which the applicant seeks 
exemption, together with a statement 
of the facts by reason of which, in the 
applicant’s opinion, such exemption is 
not contrary to the public interest or 
inconsistent with the protection of in-
vestors. 

(b) There shall be attached to each 
copy of the application a copy of Form 
N–8A. The form need not be executed, 
but it shall be clearly marked on its 
facing page as an exhibit to the appli-
cation. The filing of Form N–8A in this 
manner shall not be construed as the 
filing of a notification of registration 
under section 8(a) of the Act. 

(c) The application may contain any 
additional information which the ap-
plicant desires to submit. 

[Rule N–6D–1, 5 FR 4346, Nov. 2, 1940]

§ 270.6e–2 Exemptions for certain vari-
able life insurance separate ac-
counts. 

(a) A separate account, and the in-
vestment adviser, principal under-
writer and depositor of such separate 
account, shall, except for the exemp-
tions provided in paragraph (b) of this 
Rule 6e–2, be subject to all provisions 
of the Act and rules and regulations 
promulgated thereunder as though 
such separate account were a reg-
istered investment company issuing 
periodic payment plan certificates if: 

(1) Such separate account is estab-
lished and maintained by a life insur-

ance company pursuant to the insur-
ance laws or code of (i) any state or 
territory of the United States or the 
District of Columbia, or (ii) Canada or 
any province thereof, if it complies to 
the extent necessary with Rule 7d–1 (17 
CFR 270.7d–1) under the Act; 

(2) The assets of the separate account 
are derived solely from the sale of vari-
able life insurance contracts as defined 
in paragraph (c)(1) of this Rule 6e–2, 
and advances made by the life insur-
ance company which established and 
maintains the separate account (‘‘life 
insurer’’) in connection with the oper-
ation of such separate account; 

(3) The separate account is not used 
for variable annuity contracts or for 
funds corresponding to dividend accu-
mulations or other contract liabilities 
not involving life contingencies; 

(4) The income, gains and losses, 
whether or not realized, from assets al-
located to such separate account, are, 
in accordance with the applicable vari-
able life insurance contract, credited 
to or charged against such account 
without regard to other income, gains 
or losses of the life insurer; 

(5) The separate account is legally 
segregated, and that portion of its as-
sets having a value equal to, or ap-
proximately equal to, the reserves and 
other contract liabilities with respect 
to such separate account are not 
chargeable with liabilities arising out 
of any other business that the life in-
surer may conduct; 

(6) The assets of the separate account 
have, at each time during the year that 
adjustments in the reserves are made, 
a value at least equal to the reserves 
and other contract liabilities with re-
spect to such separate account, and at 
all other times, except pursuant to an 
order of the Commission, have a value 
approximately equal to or in excess of 
such reserves and liabilities; and 

(7) The investment adviser of the sep-
arate account is registered under the 
Investment Advisers Act of 1940. 

(b) If a separate account meets the 
requirements of paragraph (a) of this 
section, then such separate account 
and the other persons described in 
paragraph (a) of this section shall be 
exempt from the provisions of the Act 
as follows: 
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(1) Section 2(a)(35): Provided, however, 
That the term ‘‘sales load,’’ as used in 
the Act and rules and regulations 
thereunder, shall have the meaning set 
forth in paragraph (c)(4) of this Rule. 

(2) Section 7. 
(3) Section 8 to the extent that: 
(i) For purposes of paragraph (a) of 

section 8, the separate account shall 
file with the Commission a notification 
on Form N–6EI–1 which identifies such 
separate account; and 

(ii) For purposes of paragraph (b) of 
section 8, the separate account shall 
file with the Commission a form to be 
designated by the Commission within 
ninety days after filing the notification 
on Form N–6EI–1: Provided, however, 
That if the fiscal year of the separate 
account ends within this ninety day pe-
riod the form may be filed within nine-
ty days after the end of such fiscal 
year. 

(4) Section 9 to the extent that: 
(i) The eligibility restrictions of sec-

tion 9(a) of the Act shall not be appli-
cable to those persons who are officers, 
directors and employees of the life in-
surer or its affiliates who do not par-
ticipate directly in the management or 
administration of the separate account 
or in the sale of variable life insurance 
contracts funded by such separate ac-
count; and 

(ii) A life insurer shall be ineligible 
pursuant to paragraph (3) of section 
9(a) of the Act to serve as investment 
adviser, depositor of or principal under-
writer for a variable life insurance sep-
arate account only if an affiliated per-
son of such life insurer, ineligible by 
reason of paragraph (1) or (2) of section 
9(a), participates directly in the man-
agement or administration of the sepa-
rate account or in the sale of variable 
life insurance contracts funded by such 
separate account. 

(5) Section 13(a) to the extent that: 
(i) An insurance regulatory authority 

may required pursuant to insurance 
law or regulation that the separate ac-
count make (or refrain from making) 
certain investments which would result 
in changes in the sub-classification or 
investment policies of the separate ac-
count; 

(ii) Changes in the investment policy 
of the separate account initiated by 
contractholders or the board of direc-

tors of the separate account may be 
disapproved by the life insurer, pro-
vided that such disapproval is reason-
able and is based upon a determination 
by the life insurer in good faith that: 

(A) Such change would be contrary to 
state law; or 

(B) Such change would be incon-
sistent with the investment objectives 
of the separate account or would result 
in the purchase of securities for the 
separate account which vary from the 
general quality and nature of invest-
ments and investment techniques uti-
lized by other separate accounts of the 
life insurer or of an affiliated life in-
surance company, which separate ac-
counts have investment objectives 
similar to the separate account; 

(iii) Any action taken in accordance 
with paragraph (b)(5) (i) or (ii) of this 
section and the reasons therefor shall 
be disclosed in the proxy statement for 
the next meeting of variable life insur-
ance contractholders of the separate 
account. 

(6) Section 14(a): Provided, That until 
the separate account has total assets of 
at least $100,000 the life insurer shall 
have (i) a combined capital and sur-
plus, if a stock company, or (ii) an un-
assigned surplus, if a mutual company, 
of not less than $1,000,000 as set forth in 
the balance sheet of such life insurer 
contained in the registration state-
ment, or any amendment thereto, re-
lating to variable life insurance con-
tracts funded by such separate account 
filed pursuant to the Securities Act of 
1933, as amended. 

(7)(i) Section 15(a) to the extent this 
section requires that the initial writ-
ten contract pursuant to which the in-
vestment adviser serves or acts shall 
have been approved by the vote of a 
majority of the outstanding voting se-
curities of the registered company: 
Provided, That: 

(A) Such investment adviser is se-
lected and a written contract is en-
tered into before the effective date of 
the registration statement under the 
Securities Act of 1933, as amended, for 
variable life insurance contracts which 
are funded by the separate account, 
and that the terms of the contract are 
fully disclosed in such registration 
statement, and 
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(B) A written contract is submitted 
to a vote of variable life insurance con-
tractholders at their first meeting 
after the effective date of the registra-
tion statement under the Securities 
Act of 1933, as amended, on condition 
that such meeting shall take place 
within one year after such effective 
date, unless the time for the holding of 
such meeting shall be extended by the 
Commission upon written request for 
good cause shown; 

(ii) Sections 15 (a), (b) and (c) to the 
extent that: 

(A) An insurance regulatory author-
ity may disapprove pursuant to insur-
ance law or regulation any contract be-
tween the separate account and an in-
vestment adviser or principal under-
writer; 

(B) Changes in the principal under-
writer for the separate account initi-
ated by contractholders or the board of 
directors of the separate account may 
be disapproved by the life insurer: Pro-
vided, That such disapproval is reason-
able; 

(C) Changes in the investment ad-
viser of the separate account initiated 
by contractholders or the board of di-
rectors of the separate account may be 
disapproved by the life insurer: Pro-
vided, That such disapproval is reason-
able and is based upon a determination 
by the life insurer in good faith that: 

(1) The rate of the proposed invest-
ment advisory fee will exceed the max-
imum rate that is permitted to be 
charged against the assets of the sepa-
rate account for such services as speci-
fied by any variable life insurance con-
tract funded by such separate account; 
or 

(2) The proposed investment adviser 
may be expected to employ investment 
techniques which vary from the gen-
eral techniques utilized by the current 
investment adviser to the separate ac-
count, or advise the purchase or sale of 
securities which would be inconsistent 
with the investment objectives of the 
separate account, or which would vary 
from the quality and nature of invest-
ments made by other separate accounts 
of the life insurer or of an affiliated life 
insurance company, which separate ac-
counts have investment objectives 
similar to the separate account; 

(D) Any action taken in accordance 
with paragraph (b)(7)(ii) (A), (B) or (C) 
of this section and the reasons therefor 
shall be disclosed in the proxy state-
ment for the next meeting of variable 
life insurance contractholders of the 
separate account. 

(8) Section 16(a) to the extent that: 
(i) Persons serving as directors of the 

separate account prior to the first 
meeting of such account’s variable life 
insurance contractholders are exempt 
from the requirement of section 16(a) of 
the Act that such persons be elected by 
the holders of outstanding voting secu-
rities of such account at an annual or 
special meeting called for that purpose, 
Provided, That: 

(A) Such persons have been appointed 
directors of such account by the life in-
surer before the effective date of the 
registration statement under the Secu-
rities Act of 1933, as amended, for vari-
able life insurance contracts which are 
funded by the separate account and are 
identified in such registration state-
ment (or are replacements appointed 
by the life insurer for any such persons 
who have become unable to serve as di-
rectors), and 

(B) An election of directors for such 
account shall be held at the first meet-
ing of variable life insurance contract-
holders after the effective date of the 
registration statement under the Secu-
rities Act of 1933, as amended, relating 
to contracts funded by such account, 
which meeting shall take place within 
one year after such effective date, un-
less the time for holding such meeting 
shall be extended by the Commission 
upon written request for good cause 
shown; 

(ii) A member of the board of direc-
tors of such separate account may be 
disapproved or removed by the appro-
priate insurance regulatory authority 
if such person is ineligible to serve as a 
director of the separate account pursu-
ant to insurance law or regulation of 
the jurisdiction in which the life in-
surer is domiciled. 

(9) Section 17(f) to the extent that 
the securities and similar investments 
of the separate account may be main-
tained in the custody of the life insurer 
or an insurance company which is an 
affiliated person of such life insurer: 
Provided, That: 
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(i) The securities and similar invest-
ments allocated to such separate ac-
count are clearly identified as to own-
ership by such account, and such secu-
rities and similar investments are 
maintained in the vault of an insur-
ance company which meets the quali-
fications set forth in paragraph 
(b)(9)(ii) of this section, and whose pro-
cedures and activities with respect to 
such safekeeping function are super-
vised by the insurance regulatory au-
thorities of the jurisdiction in which 
the securities and similar investments 
will be held; 

(ii) The insurance company main-
taining such investments must file 
with an insurance regulatory authority 
of a State or territory of the United 
States or the District of Columbia an 
annual statement of its financial con-
dition in the form prescribed by the 
National Association of Insurance 
Commissioners, must be subject to su-
pervision and inspection by such au-
thority and must be examined periodi-
cally as to its financial condition and 
other affairs by such authority, must 
hold the securities and similar invest-
ments of the separate account in its 
vault, which vault must be equivalent 
to that of a bank which is a member of 
the Federal Reserve System, and must 
have a combined capital and surplus, if 
a stock company, or an unassigned sur-
plus, if a mutual company, of not less 
than $1,000,000 as set forth in its most 
recent annual statement filed with 
such authority; 

(iii) Access to such securities and 
similar investments shall be limited to 
employees of or agents authorized by 
the Commission, representatives of in-
surance regulatory authorities, inde-
pendent public accountants for the sep-
arate account, accountants for the life 
insurer and to no more than 20 persons 
authorized pursuant to a resolution of 
the board of directors of the separate 
account, which persons shall be direc-
tors of the separate account, officers 
and responsible employees of the life 
insurer or officers and responsible em-
ployees of the affiliated insurance com-
pany in whose vault such investments 
are maintained (if applicable), and ac-
cess to such securities and similar in-
vestments shall be had only by two or 
more such persons jointly, at least one 

of whom shall be a director of the sepa-
rate account or officer of the life in-
surer; 

(iv) The requirement in paragraph 
(b)(9)(i) of this section that the securi-
ties and similar investments of the sep-
arate account be maintained in the 
vault of a qualified insurance company 
shall not apply to securities deposited 
with insurance regulatory authorities 
or deposited in a system for the central 
handling of securities established by a 
national securities exchange or na-
tional securities association registered 
with the Commission under the Securi-
ties Exchange Act of 1934, as amended, 
or such person as may be permitted by 
the Commission, or to securities on 
loan which are collateralized to the ex-
tent of their full market value, or to 
securities hypothecated, pledged, or 
placed in escrow for the account of 
such separate account in connection 
with a loan or other transaction au-
thorized by specific resolution of the 
board of directors of the separate ac-
count, or to securities in transit in 
connection with the sale, exchange, re-
demption, maturity or conversion, the 
exercise of warrants or rights, assents 
to changes in terms of the securities, 
or to other transactions necessary or 
appropriate in the ordinary course of 
business relating to the management of 
securities; 

(v) Each person when depositing such 
securities or similar investments in or 
withdrawing them from the depository 
or when ordering their withdrawal and 
delivery from the custody of the life in-
surer or affiliated insurance company, 
shall sign a notation in respect of such 
deposit, withdrawal or order which 
shall show (A) the date and time of the 
deposit, withdrawal or order, (B) the 
title and amount of the securities or 
other investments deposited, with-
drawn or ordered to be withdrawn, and 
an identification thereof by certificate 
numbers or otherwise, (C) the manner 
of acquisition of the securities or simi-
lar investments deposited or the pur-
pose for which they have been with-
drawn, or ordered to be withdrawn, and 
(D) if withdrawn and delivered to an-
other person the name of such person. 
Such notation shall be transmitted 
promptly to an officer or director of 
the separate account or the life insurer 
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designated by the board of directors of 
the separate account who shall not be 
a person designated for the purpose of 
paragraph (b)(9)(iii) of this section. 
Such notation shall be on serially num-
bered forms and shall be preserved for 
at least one year; 

(vi) Such securities and similar in-
vestments shall be verified by complete 
examination by an independent public 
accountant retained by the separate 
account at least three times during 
each fiscal year, at least two of which 
shall be chosen by such accountant 
without prior notice to such separate 
account. A certificate of such account-
ant stating that he has made an exam-
ination of such securities and invest-
ments and describing the nature and 
extent of the examination shall be 
transmitted to the Commission by the 
accountant promptly after each exam-
ination; 

(vii) Securities and similar invest-
ments of a separate account main-
tained with a bank or other company 
whose functions and physical facilities 
are supervised by Federal or state au-
thorities pursuant to any arrangement 
whereby the directors, officers, em-
ployees or agents of the separate ac-
count or the life insurer are authorized 
or permitted to withdraw such invest-
ments upon their mere receipt are 
deemed to be in the custody of the life 
insurer and shall be exempt from the 
requirements of section 17(f) so long as 
the arrangement complies with all pro-
visions of this paragraph (b)(9), except 
that such securities will be maintained 
in the vault of a bank or other com-
pany rather than the vault of an insur-
ance company. 

(10) Section 18(i) to the extent that: 
(i) For the purposes of any section of 

the Act which provides for the vote of 
securityholders on matters relating to 
the investment company: 

(A) Variable life insurance contract-
holders shall have one vote for each 
$100 of cash value funded by the sepa-
rate account, with fractional votes al-
located for amounts less than $100; 

(B) The life insurer shall have one 
vote for each $100 of assets of the sepa-
rate account not otherwise attrib-
utable to contractholders pursuant to 
paragraph (b)(10)(i)(A) of this section, 
with fractional votes allocated for 

amounts less than $100: Provided, That 
after the commencement of sales of 
variable life insurance contracts fund-
ed by the separate account, the life in-
surer shall cast its votes for and 
against each matter which may be 
voted upon by contractholders in the 
same proportion as the votes cast by 
contractholders; and 

(C) The number of votes to be allo-
cated shall be determined as of a record 
date not more than 90 days prior to any 
meeting at which such vote is held: 
Provided, That if a quorum is not 
present at the meeting, the meeting 
may be adjourned for up to 60 days 
without fixing a new record date; 

(ii) The requirement of this section 
that every share of stock issued by a 
registered management investment 
company (except a common-law trust 
of the character described in section 
16(b)) shall be a voting stock and have 
equal voting rights with every other 
outstanding voting stock shall not be 
deemed to be violated by actions spe-
cifically permitted by any provision of 
this Rule. 

(11) Section 19 to the extent that the 
provisions of this section shall not be 
applicable to any dividend or similar 
distribution paid or payable pursuant 
to provisions of participating variable 
life insurance contracts. 

(12) Sections 22(d), 22(e), and 27(c)(1) 
and Rule 22c–1 promulgated under sec-
tion 22(c) to the extent: 

(i) That the amount payable on death 
and the cash surrender value of each 
variable life insurance contract shall 
be determined on each day during 
which the New York Stock Exchange is 
open for trading, not less frequently 
than once daily as of the time of the 
close of trading on such exchange: Pro-
vided, That the amount payable on 
death need not be determined more 
than once each contract month if such 
determination does not reduce the par-
ticipation of the contract in the invest-
ment experience of the separate ac-
count: Provided further, however, That if 
the net valuation premium for such 
contract is transferred at least annu-
ally, then the amount payable on death 
need be determined only when such net 
premium is transferred; 

(ii) Necessary for compliance with 
this Rule 6e–2 or with insurance laws 
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and regulations and established admin-
istrative procedures of the life insurer 
with respect to issuance, transfer and 
redemption procedures for variable life 
insurance contracts funded by the sep-
arate account including, but not lim-
ited to, premium rate structure and 
premium processing, insurance under-
writing standards, and the particular 
benefit afforded by the contract: Pro-
vided, however, That any procedure or 
action shall be reasonable, fair and not 
discriminatory to the interests of the 
affected contractholder and to all other 
holders of contracts of the same class 
or series funded by the separate ac-
count: And, further provided, That any 
such action shall be disclosed in the 
form required to be filed by the sepa-
rate account with the Commission pur-
suant to paragraph (b)(3)(ii) of this 
Rule 6e–2. 

(13) Section 27 to the following ex-
tent: 

(i) Sections 27(a)(1) and 27(h)(1) to the 
extent that the sales load, as defined in 
paragraph (c)(4) of this section, on any 
variable life insurance contract which 
is funded by the separate account shall 
not exceed 9 per centum of the pay-
ments to be made thereon during the 
period equal to the lesser of 20 years or 
the anticipated life expectancy of the 
insured named in the contract based on 
the 1958 Commissioners Standard Ordi-
nary Mortality Table; 

(ii) Sections 27(a)(3) and 27(h)(3): Pro-
vided, That the proportionate amount 
of sales load deducted from any pay-
ment during the contract period shall 
not exceed the proportionate amount 
deducted from any prior payment dur-
ing the contract period except that 
such amount may exceed the amount 
deducted from a prior payment if the 
increase is caused by the grading of 
cash values into reserves or reductions 
in the annual cost of insurance; 

(iii) Sections 27(c)(2), 26(a)(1) and 
26(a)(2): Provided, That the life insurer 
complies, to the extent applicable, 
with all other provisions of section 26 
as if it were a trustee, depositor or cus-
todian for the separate account, and: 

(A) Files with the insurance regu-
latory authority of a state or territory 
of the United States or of the District 
of Columbia an annual statement of its 
financial condition in the form pre-

scribed by the National Association of 
Insurance Commissioners, which most 
recent statement indicates that it has 
a combined capital and surplus, if a 
stock company, or an unassigned sur-
plus, if a mutual company, of not less 
than $1,000,000; 

(B) Is examined from time to time by 
the insurance regulatory authority of 
such state, territory or District of Co-
lumbia as to its financial condition and 
other affairs and is subject to super-
vision and inspection with respect to 
its separate account operations; and 

(C) Limits the fees for administrative 
services to amounts that are reason-
able in relation to services rendered 
and expenses incurred. The Commis-
sion shall retain jurisdiction regarding 
the determination of such fees; 

(iv) Sections 27(c)(1) and 27(d), to the 
extent that such sections require that 
the variable life insurance contract be 
redeemable or provide for a refund in 
cash: Provided, That such contract pro-
vides for election by the contractholder 
of a cash surrender value or certain 
non-forfeiture and settlement options 
which are required or permitted by the 
insurance law or regulation of the ju-
risdiction in which the contract is of-
fered: And further provided, That unless 
required by the insurance law or regu-
lation of the jurisdiction in which the 
contract is offered or unless elected by 
the contractholder, such contract shall 
not provide for the automatic imposi-
tion of any option, including, but not 
limited to, an automatic premium 
loan, which would involve the accrual 
or payment of an interest or similar 
charge; 

(v) Section 27(d): Provided, That the 
variable life insurance contract gives 
the holder thereof the right to: 

(A) Surrender the contract at any 
time during the first 24 months after 
issuance and receive in cash an amount 
not less than the sum of the present 
value of his contract which is the cash 
surrender value next computed after 
receipt by the life insurer of the re-
quest for surrender in proper form, 
plus, depending upon the period over 
which such contract has been retained 
by the contractholder, an amount 
which is a refund of any excess paid for 
sales loading prior to surrender: Pro-
vided, however, That if payments for 
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the contract have not been duly paid 
on the date the request for surrender is 
received by the life insurer, and if the 
sum of the cash surrender value and 
the amount of any excess sales loading 
which would otherwise be refundable in 
cash were applied to provide (without 
sales loading) a nonforfeiture benefit in 
accordance with the contract, then the 
contractholder shall be entitled to re-
ceive in cash the present value, next 
computed after receipt by the life in-
surer of the request for surrender in 
proper form, of any non-forfeiture ben-
efit then in force. The amount of sales 
loading to be refunded shall be equal to 
that part of the excess paid for sales 
loading which is over the sum of 30 per 
centum of payments made for the first 
contract year plus 10 per centum of the 
payments made for the second contract 
year; and 

(B) Convert the contract at any time 
during the first 24 months after 
issuance so long as payments are duly 
made to a life insurance policy on the 
life of the insured which provides for 
fixed death benefits and cash surrender 
values pursuant to a plan of insurance 
specified in the contract issued by the 
life insurer, or by a life insurance com-
pany affiliated with such insurer, 
which provides for the same initial 
amount of insurance as the variable 
life insurance contract and premiums 
which are based on the same issue age 
and risk classification of the insured as 
the variable life insurance contract, 
which conversion shall be subject to an 
equitable adjustment in payments and 
cash values to reflect variances, if any, 
in the payments and cash values under 
the original contract and the new pol-
icy: Provided, That the method of com-
puting such adjustment shall be filed 
with the Commission as an exhibit to 
the form required pursuant to para-
graph (b)(3)(ii) of this Rule; 

(vi) A depositor or principal under-
writer for a variable life insurance con-
tract sold subject to section 27(d) or 
section 27(f) of the Act, or both, shall 
be exempt from the requirements of 
Rule 27d–1 if an insurance company un-
dertakes in writing to guarantee the 
performance of all obligations of such 
depositor or principal underwriter 
under sections 27(d) and 27(f) of the Act 
to refund charges and such insurance 

company, depositor and principal un-
derwriter comply with all provisions of 
Rule 27d–2; 

(vii) Section 27(e) and Rule 27e–1 
thereunder to the extent that the sepa-
rate account and the depositor and 
principal underwriter therefor, when 
such persons are subject to paragraph 
(b)(13)(v) of this Rule, are required to 
provide a notice of right of withdrawal 
and refund to holders of variable life 
insurance contracts, if the life insurer 
or a duly authorized agent provides a 
notice of withdrawal and refund rights 
on Form N–27I–1, to the holder of any 
variable life insurance contract under 
which a refund may be available, pro-
vided that such notice shall be sent by 
first class mail to the contractholder: 

(A) At issuance of the variable life in-
surance contract, which notice may be 
sent together with the issued variable 
life insurance contract and an illustra-
tion, in a form appropriate for inclu-
sion in the prospectus for the variable 
life insurance contract, of gross annual 
payments, death benefits and cash sur-
render values applicable to the age, sex 
and underwriting classification of the 
insured; and 

(B) If the contractholder has failed to 
make a payment prior to the expira-
tion of the refund right provided by 
paragraph (b)(13)(v) of this Rule and 
the contract has not been reinstated 
within 30 days following the expiration 
of the grace period provided in the 
variable life insurance contract for 
making of any payment due: Provided, 
however, In any event, if a payment is 
not made when due such notice shall be 
sent not less than 15 days prior to the 
expiration of the refund right, which 
notice may be sent together with a no-
tification that the payment is overdue 
or an offer to reinstate the contract; 

(viii) Section 27(f) and Rule 27f–1: 
Provided, That: 

(A) The contractholder may elect to 
return the contract within 45 days of 
the date of the execution of the appli-
cation for insurance or within 10 days 
after receipt of the issued contract by 
the contractholder, or within 10 days 
after mailing of the notice of the right 
of withdrawal, whichever is later, and 
receive a refund of all payments made 
for such contract; 
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(B) A refund of all payments to re-
deeming contractholders will not in 
any way affect the interests in the sep-
arate account or the benefits of other 
variable life insurance contractholders; 

(C) Notice of such withdrawal right 
and a statement of charges on Form N–
27I–2 is sent by first class mail to the 
contractholder, which notice and state-
ment may be accompanied by the vari-
able life insurance contract and an il-
lustration, in a form appropriate for in-
clusion in the prospectus for the vari-
able life insurance contract, of pay-
ments, death benefits and cash sur-
render values applicable to the age, sex 
and underwriting classification of the 
insured; 

(D) The contractholder, in conjunc-
tion with the notice of withdrawal 
right referred to in paragraph 
(b)(13)(viii)(C) of this rule, is provided 
with a form of request for refund of 
payments made, which form shall set 
forth; 

(1) Instructions as to the manner in 
which a refund may be obtained includ-
ing the address to which the request 
form should be mailed; and 

(2) Spaces necessary to indicate the 
date of such request, the contract num-
ber and the signature of the contract-
holder; and 

(E) Within 7 days from the receipt of 
such duly executed timely request for 
refund, the life insurer will refund in 
cash to the contractholder the entire 
amount of payments made on the con-
tract; 

(ix) Solely for purposes of paragraphs 
(b)(13)(v) and (viii) of this Rule, the 
postmark date on the envelope con-
taining the variable life insurance con-
tract shall determine whether such 
contract has been submitted for sur-
render or conversion within the des-
ignated period. 

(14) Section 32(a)(2): Provided, That: 
(i) The independent public account-

ant is selected before the effective date 
of the registration statement under the 
Securities Act of 1933, as amended, for 
variable life insurance contracts which 
are funded by the separate account, 
and the identity of such accountant is 
disclosed in such registration state-
ment, and 

(ii) The selection of such accountant 
is submitted for ratification or rejec-

tion to variable life insurance con-
tractholders at their first meeting 
after the effective date of the registra-
tion statement under the Securities 
Act of 1933, as amended, on condition 
that such meeting shall take place 
within one year after such effective 
date, unless the time for the holding of 
such meeting shall be extended by the 
Commission upon written request for 
good cause shown. 

(15) If the separate account is orga-
nized as a unit investment trust, all 
the assets of which consist of the 
shares of one or more registered man-
agement investment companies which 
offer their shares exclusively to vari-
able life insurance separate accounts of 
the life insurer or of any affiliated life 
insurance company: 

(i) The eligibility restrictions of sec-
tion 9(a) of the Act shall not be appli-
cable to those persons who are officers, 
directors and employees of the life in-
surer or its affiliates who do not par-
ticipate directly in the management or 
administration of any registered man-
agement investment company de-
scribed above; 

(ii) The life insurer shall be ineligible 
pursuant to paragraph (3) of section 
9(a) of the Act to serve as investment 
adviser of or principal underwriter for 
any registered management invest-
ment company described in this para-
graph (b)(15) only if an affiliated person 
of such life insurer, ineligible by rea-
son of paragraph (1) or (2) of section 
9(a), participates in the management or 
administration of such company; 

(iii) The life insurer may vote shares 
of the registered management invest-
ment companies held by the separate 
account without regard to instructions 
from contractholders of the separate 
account if such instructions would re-
quire such shares to be voted: 

(A) To cause such companies to make 
(or refrain from making) certain in-
vestments which would result in 
changes in the sub-classification or in-
vestment objectives of such companies 
or to approve or disapprove any con-
tract between such companies and an 
investment adviser when required to do 
so by an insurance regulatory author-
ity subject to the provisions of para-
graphs (b)(5)(i) and (7)(ii)(A) of this sec-
tion; or 
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(B) In favor of changes in investment 
objectives, investment adviser of or 
principal underwriter for such compa-
nies subject to the provisions of para-
graphs (b)(5)(ii) and (7)(ii) (B) and (C) of 
this section; 

(iv) Any action taken in accordance 
with paragraph (b)(15)(iii)(A) or (B) of 
this section and the reasons therefor 
shall be disclosed in the next report to 
contractholders made pursuant to sec-
tion 30(e) (15 U.S.C. 80a–29(e)) and 
§ 270.30e–2; 

(v) Any registered management in-
vestment company established by the 
insurer and described in this paragraph 
(b)(15) shall be exempt from section 
14(a) provided that until such company 
has total assets of at least $100,000 the 
life insurer shall have at least the min-
imum net worth prescribed in para-
graph (b)(6) of this section; and 

(vi) Any registered management in-
vestment company established by the 
insurer and described in this paragraph 
(b)(15) shall be exempt from sections 
15(a), 16(a), and 32(a)(2) of the Act, to 
the extent prescribed by paragraphs 
(b)(7)(i), (b)(8)(i), and (b)(14), provided 
that such company complies with the 
conditions set forth in those para-
graphs as if it were a separate account. 

(c) When used in this rule: 
(1) Variable life insurance contract 

means a contract of life insurance, sub-
ject to regulation under the insurance 
laws or code of every jurisdiction in 
which it is offered, funded by a sepa-
rate account of a life insurer, which 
contract, so long as payments are duly 
paid in accordance with its terms, pro-
vides for: 

(i) A death benefit and cash surrender 
value which vary to reflect the invest-
ment experience of the separate ac-
count; 

(ii) An initial stated dollar amount of 
death benefit, and payment of a death 
benefit guaranteed by the life insurer 
to be at least equal to such stated 
amount; and 

(iii) Assumption of the mortality and 
expense risks thereunder by the life in-
surer for which a charge against the as-
sets of the separate account may be as-
sessed. Such charge shall be disclosed 
in the prospectus and shall not be less 
than fifty per centum of the maximum 
charge for risk assumption as disclosed 

in the prospectus and as provided for in 
the contract. 

(2) Incidental insurance benefits means 
insurance benefits provided pursuant 
to the variable life insurance contract, 
other than the minimum and variable 
death benefit, which do not vary in 
amount or duration in accordance with 
the investment performance of the sep-
arate account, and include, but are not 
limited to, accidental death and dis-
memberment benefits, disability in-
come benefits, guaranteed insurability 
options, and family income or fixed 
benefit term riders. 

(3) Minimum death benefit is the 
amount guaranteed by the life insurer 
to be paid pursuant to a variable life 
insurance contract in the event of the 
death of the insured without regard to 
the investment performance of the sep-
arate account funding the variable life 
insurance contract, if payments are 
duly made and if there are no out-
standing loans, partial withdrawals or 
partial surrenders, but does not include 
any incidental insurance benefits. 

(4) Sales load charged on any payment 
is the excess of the payment over the 
sum of the following: 

(i) The amount of the cash value for 
the first contract year, if any, and the 
amount of the increase in the cash 
value for each subsequent contract 
year, that is attributable to payments 
made and not attributable to invest-
ment earnings; 

(ii) The cost of insurance for the pe-
riod for which the payment is made 
based on the 1958 Commissioners 
Standard Ordinary Mortality Table and 
the assumed investment rate specified 
in the contract; 

(iii) A reasonable charge necessary to 
cover the risk assumed by the life in-
surer that the variable death benefit 
will be less than the guaranteed min-
imum death benefit; 

(iv) Any administrative expenses or 
fees which are reasonable and in 
amounts not exceeding anticipated ad-
ministrative expenses and fees not 
properly chargeable to sales or pro-
motional activities; 

(v) A deduction approximately equal 
to state premium taxes; 

(vi) Any additional charge assessed if 
the insured does not meet standard un-
derwriting requirements; 
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(vii) Any additional charge assessed 
specifically for any incidental insur-
ance benefits which do not vary in rela-
tion to the performance of the separate 
account; 

(viii) Any additional charge, in the 
nature of an interest or service charge 
or administrative fee, assessed when 
payments are made more frequently 
than annually; 

(ix) For a participating variable life 
insurance contract, a deduction for 
dividends to be paid or credited in ac-
cordance with the dividend scale in ef-
fect on the issue date of the contract 
assuming a gross annual investment 
return for the separate account which 
funds such contract of 4 percent after 
deduction for any Federal income 
taxes, which deduction may be deter-
mined pursuant to either of the fol-
lowing methods, provided that the 
same method must be applied with re-
spect to each payment under the con-
tract: 

(A) The actuarial level annual equiv-
alent of dividends to be paid or cred-
ited over the period described in para-
graph (b)(13)(i) of this section, based 
upon the mortality, interest and lapse 
assumptions used in computing the 
dividend scale for such contract multi-
plied by the fraction of the contract 
year for which the payment is made; or 

(B) That portion of the dividend to be 
paid for the contract year which does 
not depend on the making of additional 
payments. 

(5) Assumed investment rate is the rate 
of investment return specified in the 
contract which would be required to be 
credited to a variable life insurance 
contract, after deduction of charges for 
Federal income taxes, investment man-
agement fees, portfolio transaction ex-
penses and mortality and expense guar-
antees, to maintain the variable death 
benefit equal at all times to the 
amount of death benefit, other than in-
cidental insurance benefits, which 
would be payable pursuant to the vari-
able life insurance contract if the 
death benefit did not vary according to 
the investment experience of the sepa-
rate account. 

(6) Variable death benefit is the 
amount of death benefit, other than in-
cidental insurance benefits, payable 
under a variable life insurance contract 

which varies to reflect the investment 
performance of the separate account, 
and which would be payable in the ab-
sence of the minimum death benefit. 

(7) Payment, as used in paragraphs 
(b)(13)(i), (b)(13)(ii) and (b)(13)(v)(A) of 
this section and in sections 27(a)(2) and 
27(h)(2) solely with respect to variable 
life insurance contracts, means the 
gross premium payment made less any 
portion of such gross premium charged 
for or attributable to the items speci-
fied in paragraphs (c)(4)(vi), (vii) and 
(viii) of this section. ‘‘Payment,’’ as 
used in any other section of the Rule, 
means the gross premiums paid or pay-
able for the variable life insurance con-
tract. 

(Secs. 6(c) and 38(a) of the Act (15 U.S.C. 80a–
6(c) and 80a–37(a), respectively)) 

[41 FR 47027, Oct. 27, 1976; 41 FR 52668, Dec. 1, 
1976, as amended at 49 FR 1477, Jan. 12, 1984; 
67 FR 43536, June 28, 2002]

§ 270.6e–3(T) Temporary exemptions 
for flexible premium variable life 
insurance separate accounts. 

(a) A separate account, and its in-
vestment adviser, principal under-
writer and depositor, shall, except as 
provided in paragraph (b) of this Rule, 
comply with all provisions of the In-
vestment Company Act of 1940 (15 
U.S.C. 80a–1 et seq.) and the rules under 
it that apply to a registered invest-
ment company issuing periodic pay-
ment play certificates if: 

(1) It is a separate account within the 
meaning of section 2(a)(37) of the Act 
(15 U.S.C. 80a–2(a)(37)) and is estab-
lished and maintained by a life insur-
ance company pursuant to the insur-
ance laws or code of (i) any state or 
territory of the United States or the 
District of Columbia, or (ii) Canada or 
any province thereof, if it complies 
with Rule 7d–1 (17 CFR 270.7d–1) under 
the Act (the ‘‘life insurer’’); 

(2) The assets of the separate account 
are derived solely from (i) the sale of 
flexible premium variable life insur-
ance contracts (‘‘flexible contracts’’) as 
defined in paragraph (c)(1) of this Rule, 
(ii) the sale of scheduled premium vari-
able life insurance contracts (‘‘sched-
uled contracts’’) as defined in para-
graph (c)(1) of Rule 6e–2 (17 CFR 270.6e–
2) under the Act, (iii) funds cor-
responding to dividend accumulations 
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with respect to such contracts, and (iv) 
advances made by the life insurer in 
connection with the operation of such 
separate account; 

(3) The separate account is not used 
for variable annuity contracts or other 
contract liabilities not involving life 
contingencies; 

(4) The separate account is legally 
segregated, and that part of its assets 
with a value approximately equal to 
the reserves and other contract liabil-
ities for such separate account are not 
chargeable with liabilities arising from 
any other business of the life insurer; 

(5) The value of the assets of the sep-
arate account, each time adjustments 
in the reserves are made, is at least 
equal to the reserves and other con-
tract liabilities of the separate ac-
count, and at all other times approxi-
mately equals or exceeds the reserves 
and liabilities; and 

(6) The investment adviser of the sep-
arate account is registered under the 
Investment Advisers Act of 1940 (15 
U.S.C. 80b–1 et seq.). 

(b) A separate account that meets 
the requirements of paragraph (a) of 
this Rule, and its investment adviser, 
principal underwriter and depositor 
shall be exempt with respect to flexible 
contracts funded by the separate ac-
count from the following provisions of 
the Act: 

(1) Section 2(a)(35) (15 U.S.C. 80a–
2(a)(35)), Provided, however, That the 
term ‘‘sales load,’’ as used in the Act 
and rules under it, shall have the 
meaning set forth in paragraph (c)(4) of 
this Rule. And provided further, That in 
connection with any sales load de-
ducted pursuant to paragraph (d)(1) of 
this Rule, the separate account and 
other persons shall be exempt from sec-
tions 2(a)(32) (15 U.S.C. 80a–2(a)(32)), 
12(b) (15 U.S.C. 80a–12(b)), 22(c) (15 
U.S.C. 80a–22(c)), 26(a) (15 U.S.C. 80a–
26(a)), 27(c)(1) (15 U.S.C. 80a–27(c)(1)), 
27(c)(2) (15 U.S.C. 80a–27(c)(2)), and 27(d) 
(15 U.S.C. 80a–27(d)), and Rules 12b–1 (17 
CFR 270.12b–1) and 22c–1 (17 CFR 
270.22c–1). 

(2) Section 7 (15 U.S.C. 80a–7). 
(3) Section 8 (15 U.S.C. 80a–8), to the 

extent that: 
(i) For purposes of paragraph (a) of 

section 8, the separate account filed 
with the Commission a notification on 

Form N–6EI–1 (17 CFR 274.301) which 
identifies the separate account; and 

(ii) For purposes of paragraph (b) of 
section 8, the separate account shall 
file with the Commission the form des-
ignated by the Commission within 
ninety days after filing the notification 
on Form N–6EI–1, Provided, however, 
That if the fiscal year of the separate 
account end within this ninety day pe-
riod, the form may be filed within nine-
ty days after the end of such fiscal 
year. 

(4) Section 9 (15 U.S.C. 80a–9), to the 
extent that: 

(i) The eligibility restrictions of sec-
tion 9(a) shall not apply to persons who 
are officers, directors or employees of 
the life insurer or its affiliates and who 
do not participate directly in the man-
agement or administration of the sepa-
rate account or in the sale of flexible 
contracts; and 

(ii) A life insurer shall be ineligible 
under paragraph (3) of section 9(a) to 
serve as investment adviser, depositor 
of or principal underwriter for the sep-
arate account only if an affiliated per-
son of such life insurer, ineligible by 
reason of paragraphs (1) or (2) of sec-
tion 9(a), participates directly in the 
management or administration of the 
separate account or in the sale of flexi-
ble contracts. 

(5) Section 13(a) (15 U.S.C. 80a–13(a)), 
to the extent that: 

(i) An insurance regulatory authority 
may require pursuant to insurance law 
or regulation that the separate account 
make (or refrain from making) certain 
investments which would result in 
changes in the sub-classification or in-
vestment policies of the separate ac-
count; 

(ii) Changes in the investment policy 
of the separate account initiated by its 
contractholders or board of directors 
may be disapproved by the life insurer, 
if the disapproval is reasonable and is 
based on a good faith determination by 
the life insurer that: 

(A) The change would violate state 
law; or 

(B) The change would not be con-
sistent with the investment objectives 
of the separate account or would result 
in the purchase of securities for the 
separate account which vary from the 
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general quality and nature of invest-
ments and investment techniques used 
by other separate accounts of the life 
insurer or of an affiliated life insurance 
company with similar investment ob-
jectives; 

(iii) Any action described in para-
graph (b)(5)(i) or (ii) of this Rule and 
the reasons for it shall be disclosed in 
the next communication to contract-
holders, but in no case, later than 
twelve months from the date of such 
action. 

(6) Section 14(a) (15 U.S.C. 80a–14(a)), 
Provided, That until the separate ac-
count has total assets of at least 
$100,000, the life insurer shall have (i) a 
combined capital and surplus, if a 
stock company, or (ii) an unassigned 
surplus, if a mutual company, of not 
less than $1,000,000 as set forth in the 
balance sheet of such life insurer con-
tained in the registration statement 
for flexible contracts filed under the 
Securities Act of 1933 (15 U.S.C. 77a et 
seq.) (the ‘‘1933 Act’’). 

(7)(i) Section 15(a) (15 U.S.C. 80a–
15(a)), to the extent it requires that the 
initial written contract with the in-
vestment adviser shall have been ap-
proved by the vote of a majority of the 
outstanding voting securities of the 
registered investment company, Pro-
vided, That: 

(A) The investment adviser is se-
lected and a written contract is en-
tered into before the effective date of 
the 1933 Act registration statement for 
flexible contracts, and that the terms 
of the contract are fully disclosed in 
the registration statement, and 

(B) A written contract is submitted 
to a vote of contractholders at their 
first meeting and within one year after 
the effective date of the 1933 Act reg-
istration statement, unless the Com-
mission upon written request and for 
good cause shown extends the time for 
the holding of such meeting; 

(ii) Sections 15 (a), (b) and (c), to the 
extent that: 

(A) An insurance regulatory author-
ity may disapprove pursuant to insur-
ance law or regulation any contract be-
tween the separate account and an in-
vestment adviser or principal under-
writer; 

(B) Changes in the principal under-
writer for the separate account initi-

ated by contractholders or the board of 
directors of the separate account may 
be disapproved by the life insurer, Pro-
vided, That such disapproval is reason-
able; 

(C) Changes in the investment ad-
viser of the separate account initiated 
by contractholders or the board of di-
rectors of the separate account may be 
disapproved by the life insurer, Pro-
vided, That such disapproval is reason-
able and is based on a good faith deter-
mination by the life insurer that: 

(1) The proposed investment advisory 
fee will exceed the maximum rate spec-
ified in any flexible contract that may 
be charged against the assets of the 
separate account for such services; or 

(2) The proposed investment adviser 
may be expected to employ investment 
techniques which vary from the gen-
eral techniques used by the current in-
vestment adviser to the separate ac-
count, or advise the purchase or sale of 
securities which would not be con-
sistent with the investment objectives 
of the separate account, or which 
would vary from the quality and na-
ture of investments made by other sep-
arate accounts with similar investment 
objectives of the life insurer or an af-
filiated life insurance company; 

(D) Any action described in para-
graph (b)(7)(ii) (A), (B) or (C) of this 
Rule and the reasons for it shall be dis-
closed in the next communication to 
contractholders, but in no case, later 
than twelve months from the date of 
such action. 

(8) Section 16(a) (15 U.S.C. 80a–16(a)), 
to the extent that: 

(i) Directors of the separate account 
serving before the first meeting of the 
account’s contractholders are exempt 
from the requirement of section 16(a) 
that they be elected by the holders of 
outstanding voting securities of the ac-
count at an annual or special meeting 
called for that purpose, Provided, That: 

(A) Such persons were appointed di-
rectors of the account by the life in-
surer before the effective date of the 
1933 Act registration statement for 
flexible contracts and are identified in 
the registration statement (or are re-
placements appointed by the life in-
surer for any such persons who have be-
come unable to serve as directors), and 
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(B) An election of directors for the 
account is held at the first meeting of 
contractholders and within one year 
after the effective date of the 1933 Act 
registration statement for flexible con-
tracts, unless the time for holding the 
meeting is extended by the Commis-
sion upon written request and for good 
cause shown; 

(ii) A member of the board of direc-
tors of the separate account may be 
disapproved or removed by an insur-
ance regulatory authority if the person 
is not eligible to be a director of the 
separate account under the law of the 
life insurer’s domicile. 

(9) Section 17(f) (15 U.S.C. 80a–17(f)), 
to the extent that the securities and 
similar investments of a separate ac-
count organized as a management in-
vestment company may be maintained 
in the custody of the life insurer or of 
an affiliated life insurance company, 
Provided, That: 

(i) The securities and similar invest-
ments allocated to the separate ac-
count are clearly identified as owned 
by the account, and the securities and 
similar investments are kept in the 
vault of an insurance company which 
meets the qualifications in paragraph 
(b)(9)(ii) of this Rule, and whose safe-
keeping function is supervised by the 
insurance regulatory authorities of the 
jurisdiction in which the securities and 
similar investments will be held; 

(ii) The insurance company main-
taining such investments must file 
with an insurance regulatory authority 
of a state or territory of the United 
States or the District of Columbia an 
annual statement of its financial con-
dition in the form prescribed by the 
National Association of Insurance 
Commissioners, must be subject to su-
pervision and inspection by such au-
thority and must be examined periodi-
cally as to its financial condition and 
other affairs by such authority, must 
hold the securities and similar invest-
ments of the separate account in its 
vault, which vault must be equivalent 
to that of a bank which is a member of 
the Federal Reserve System, and must 
have a combined capital and surplus, if 
a stock company, or an unassigned sur-
plus, if a mutual company, of not less 
than $1,000,000 as set forth in its most 

recent annual statement filed with 
such authority; 

(iii) Access to such securities and 
similar investments shall be limited to 
employees of the Commission, rep-
resentatives of insurance regulatory 
authorities, independent public ac-
countants retained by the separate ac-
count (or on its behalf by the life in-
surer), accountants for the life insurer, 
and to no more than 20 persons author-
ized by a resolution of the board of di-
rectors of the separate account, which 
persons shall be directors of the sepa-
rate account, officers and responsible 
employees of the life insurer or officers 
and responsible employees of the affili-
ated life insurance company in whose 
vault the investments are kept (if ap-
plicable), and access to such securities 
and similar investments shall be had 
only by two or more such persons 
jointly, at least one of whom shall be a 
director of the separate account or offi-
cer of the life insurer; 

(iv) The requirement in paragraph 
(b)(9)(i) of this Rule that the securities 
and similar investments of the sepa-
rate account be maintained in the 
vault of a qualified insurance company 
shall not apply to securities deposited 
with insurance regulatory authorities 
or deposited in accordance with any 
rule under section 17(f), or to securities 
on loan which are collateralized to the 
extent of their full market value, or to 
securities hypothecated, pledged, or 
placed in escrow for the account of 
such separate account in connection 
with a loan or other transaction au-
thorized by specific resolution of the 
board of directors of the separate ac-
count, or to securities in transit in 
connection with the sale, exchange, re-
demption, maturity or conversion, the 
exercise of warrants or rights, assents 
to changes in terms of the securities, 
or to other transactions necessary or 
appropriate in the ordinary course of 
business relating to the management of 
securities; 

(v) Each person when depositing such 
securities or similar investments in or 
withdrawing them from the depository 
or when ordering their withdrawal and 
delivery from the custody of the life in-
surer or affiliated life insurance com-
pany, shall sign a notation showing (A) 
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the date and time of the deposit, with-
drawal or order, (B) the title and 
amount of the securities or other in-
vestments deposited, withdrawn or or-
dered to be withdrawn, and an identi-
fication thereof by certificate numbers 
or otherwise, (C) the manner of acquisi-
tion of the securities or similar invest-
ments deposited or the purpose for 
which they have been withdrawn, or or-
dered to be withdrawn, and (D) if with-
drawn and delivered to another person, 
the name of such person. The notation 
shall be sent promptly to an officer or 
director of the separate account or the 
life insurer designated by the board of 
directors of the separate account who 
is not himself permitted to have access 
to the securities or investments under 
paragraph (b)(9)(iii) of this Rule. The 
notation shall be on serially numbered 
forms and shall be kept for at least one 
year; 

(vi) The securities and similar invest-
ments shall be verified by complete ex-
amination by an independent public ac-
countant retained by the separate ac-
count (or on its behalf by the life in-
surer) at least three times each fiscal 
year, at least two of which shall be 
chosen by the accountant without 
prior notice to the separate account. A 
certificate of the accountant stating 
that he has made an examination of 
such securities and investments and 
describing the nature and extent of the 
examination shall be sent to the Com-
mission by the accountant promptly 
after each examination; 

(vii) Securities and similar invest-
ments of a separate account main-
tained with a bank or other company 
whose functions and physical facilities 
are supervised by federal or state au-
thorities under any arrangement 
whereby the directors, officers, em-
ployees or agents of the separate ac-
count or the life insurer are authorized 
or permitted to withdraw such invest-
ments upon their mere receipt are 
deemed to be in the custody of the life 
insurer and shall be exempt from the 
requirements of section 17(f) so long as 
the arrangement complies with all pro-
visions of this paragraph (b)(9), except 
that such securities will be maintained 
in the vault of a bank or other com-
pany rather than the vault of an insur-
ance company. 

(10) Section 18(i) (15 U.S.C. 80a–18(i)), 
to the extent that: 

(i) For the purposes of any section of 
the Act which provides for the vote of 
securityholders on matters relating to 
the investment company: 

(A) Flexible contractholders shall 
have one vote for each $100 of cash 
value funded by the separate account, 
with fractional votes allocated for 
amounts less than $100; 

(B) The life insurer shall have one 
vote for each $100 of assets of the sepa-
rate account not otherwise attrib-
utable to contractholders under para-
graph (b)(10)(i)(A) of this Rule, with 
fractional votes allocated for amounts 
less than $100, Provided, That after the 
commencement of sales of flexible con-
tracts, the life insurer shall cast its 
votes for and against each matter 
which may be voted upon by contract-
holders in the same proportion as the 
votes cast by contractholders; and 

(C) The number of votes to be allo-
cated shall be determined as of a record 
date not more than 90 days before any 
meeting at which such vote is held, 
Provided, That if a quorum is not 
present at the meeting, the meeting 
may be adjourned for up to 60 days 
without fixing a new record date; 

(ii) The requirement of this section 
that every share of stock issued by a 
registered management investment 
company (except a common-law trust 
of the character described in section 
16(c) (15 U.S.C. 80a–16(c))) shall be a 
voting stock and have equal voting 
rights with every other outstanding 
voting stock shall not be deemed to be 
violated by actions specifically per-
mitted by any provisions of this Rule. 

(11) Section 19 (15 U.S.C. 80a–19), to 
the extent that the provisions of this 
section shall not apply to any dividend 
or similar distribution paid or payable 
under provisions of participating flexi-
ble contracts. 

(12) Sections 22(c), 22(d) (15 U.S.C. 
80a–22(d)), 22(e) (15 U.S.C. 80a–22(e)), 
and 27(c)(1) and Rule 22c–1 to the ex-
tent: 

(i) The cash value of each flexible 
contract shall be computed in accord-
ance with Rule 22c–1(b) under the Act; 
Provided, however, That where actual 
computation is not necessary for the 
operation of a particular contract, then 
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the cash value of that contract must 
only be capable of computation; And 
provided further, That to the extent the 
calculation of the cash value reflects 
deductions for the cost of insurance 
and other insurance benefits or admin-
istrative expenses and fees or sales 
loads, such deductions need only be 
made at such times as specified in the 
contract or as necessary for compli-
ance with insurance laws and regula-
tions; and 

(ii) The death benefit, unless required 
by insurance laws and regulations, 
shall be computed on any day that the 
investment experience of the separate 
account would affect the death benefit 
under the terms of the contract pro-
vided that such terms are reasonable, 
fair, and nondiscriminatory; 

(iii) Necessary to comply with this 
Rule or with insurance laws and regu-
lations and established administrative 
procedures of the life insurer for 
issuance, increases in or additions of 
insurance benefits, transfer and re-
demption of flexible contracts, includ-
ing, but not limited to, premium rate 
structure and premium processing, in-
surance underwriting standards, and 
the particular benefit afforded by the 
contract, Provided, however, That any 
procedure or action shall be reason-
able, fair and not discriminatory to the 
interests of the affected contract-
holders and to all other holders of con-
tracts of the same class or series fund-
ed by the separate account, And pro-
vided further, That any such action 
shall be disclosed in the form filed by 
the separate account with the Commis-
sion under paragraph (b)(3)(ii) of this 
Rule. 

(13) Section 27 (15 U.S.C. 80a–27), to 
the following extent: 

(i) Section 27(a)(1) (15 U.S.C. 80a–
27(a)(1)), 27(h)(1) (15 U.S.C. 80a–27(h)(1)), 
and 27(h)(4) (15 U.S.C. 80a–27(h)(4)), to 
the extent that sales load, as defined in 
paragraph (c)(4) of this Rule, deducted 
does not exceed that permitted by ei-
ther paragraph (b)(13)(i)((A) or 
(b)(13)(i)(B) of this section: 

(A) 9 per centum of the sum of the 
guideline annual premiums that would 
be paid during the period equal to the 
lesser of 20 years or the anticipated life 
expectancy of the insured named in the 
contract based on the 1980 Commis-

sioners Standard Ordinary Mortality 
Table, Provided, That this paragraph 
(b)(13)(i)(A) shall not prohibit deduc-
tion of sales load, in any manner per-
mitted by this Rule, from payments 
made in excess of the sum of the guide-
line annual premiums that would be 
paid during the lesser of 20 years or the 
anticipated life expectancy of the in-
sured based on the 1980 Commissioners 
Standard Ordinary Mortality Table; or 

(B) 9 per centum of payments made 
thereon; Provided, That the separate 
account elects by written notice to the 
Commission to be governed (with re-
spect to each class of flexible contract 
offered) by either paragraph 
(b)(13)(i)(A) or (B); Provided, however, 
That for each class of flexible contract 
that requires more than four guideline 
annual premiums within the first two 
contract periods following issuance of 
the contract or of an increase in or ad-
dition of insurance benefits (within the 
meaning of paragraph (d)(2) of this sec-
tion), the separate account must elect 
to be governed by paragraph 
(b)(13)(i)(B) of this section. 

(ii) Sections 27(a)(3) (15 U.S.C. 80a–
27(a)(3)) and 27(h)(3) (15 U.S.C. 80a–
27(h)(3)), Provided, That the propor-
tionate amount of sales load deducted 
from any payment shall not exceed the 
proportionate amount deducted from 
any prior payment unless an increase 
is caused by reductions in the annual 
cost of insurance, or a reduction in the 
sales load deducted from amounts 
transferred to a flexible contract from 
another plan of insurance; 

(iii) Sections 27(c)(2), 26(a)(1) (15 
U.S.C. 80a–26(a)(1)), and 26(a)(2) (15 
U.S.C. 80a–26(a)(2)), to the extent nec-
essary to permit the actions described 
in paragraphs (A) through (F) of this 
section, Provided, That the life insurer 
complies with all other applicable pro-
visions of section 26 as if it were a 
trustee, depositor or custodian for the 
separate account; files with the insur-
ance regulatory authority of a state or 
territory of the United States or of the 
District of Columbia an annual state-
ment of its financial condition in the 
form prescribed by the National Asso-
ciation of Insurance Commissioners, 
which most recent statement indicates 
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that it has a combined capital and sur-
plus, if a stock company, or an unas-
signed surplus, if a mutual company, of 
not less than $1,000,000; and is examined 
from time to time by the insurance 
regulatory authority of such state, ter-
ritory or District of Columbia as to its 
financial condition and other affairs 
and is subject to supervision and in-
spection with respect to its separate 
account operations. 

(A) Payment of a fee to the life in-
surer, or to any affiliated person or 
agent of the insurer, for bookkeeping 
or other administrative services pro-
vided to the separate account, or for 
administrative services or expenses in-
curred in underwriting, issuing, and 
maintaining flexible contracts, Pro-
vided, That the fee is not greater than 
the expenses, without profit: 

(1) Actually paid by the life insurer 
for the services provided; and 

(2) Increased by the value of any 
services provided directly by the life 
insurer, as determined in accordance 
with generally accepted accounting 
principles consistently applied. 
The standard set forth in this para-
graph shall be applied as follows: if the 
separate account reserves the right to 
increase the fee, the fee shall not ex-
ceed the cost of the services to be pro-
vided for one year; or if the fee is guar-
anteed not to increase for a specified 
period of time, the fee shall not exceed 
the average expected cost of the serv-
ices to be provided during the period of 
the guarantee; 

(B) The holding of the assets of the 
separate account by the life insurer 
without a trust indenture or other such 
instrument; 

(C) When the separate account is or-
ganized as a unit investment trust, the 
holding of the securities of any reg-
istered management investment com-
pany which offers its shares to the sep-
arate account in uncertificated form; 

(D) When the separate account is or-
ganized as a management investment 
company, the holding of its assets in 
any manner permitted by paragraph 
(b)(9) of this Rule or by section 17(f) or 
the rules under it; 

(E) The deduction of premium or 
other taxes imposed by any state or 
other governmental entity, the cost of 
insurance, charges assessed for inci-

dental insurance benefits or if the in-
sured does not meet standard under-
writing requirements, and, if the sepa-
rate account is organized as a manage-
ment investment company, an invest-
ment advisory fee; 

(F) The deduction of a charge for 
mortality, expense, and any guaran-
teed death benefit risks assumed by the 
life insurer under the flexible contracts 
(collectively, a ‘‘risk charge’’), Pro-
vided, That the registration statement 
under the 1933 Act for flexible con-
tracts includes: 

(1) A representation that this para-
graph is being relied upon; 

(2) A representation that the level of 
the risk charge either is: 

(i) Within the range of industry prac-
tice for comparable flexible or sched-
uled contracts, or 

(ii) Reasonable in relation to the 
risks assumed by the life insurer under 
the contracts; 

(3) A brief description of the method-
ology used to support the representa-
tion made in response to paragraph 
(b)(13)(iii)(F)(2) of this Rule and an un-
dertaking to keep and make available 
to the Commission upon request the 
documents used to support that rep-
resentation; 

(4) A representation that either: 
(i) The proceeds from explicit sales 

loads will be sufficient to cover the ex-
pected costs of distributing the flexible 
contracts; or 

(ii)(A) The life insurer has concluded 
that there is a reasonable likelihood 
that the distribution financing ar-
rangement of the separate account will 
benefit the separate account and con-
tractholders and will keep and make 
available to the Commission on request 
a memorandum setting forth the basis 
for this representation; and 

(B) If the separate account is orga-
nized as a management investment 
company, a representation that the ac-
count will have a board of directors, a 
majority of whom are not interested 
persons of the separate account, formu-
late and approve any plan under Rule 
12b–1 to finance distribution expenses. 
If the separate account is organized as 
a unit investment trust, a representa-
tion that the account will invest only 
in management investment companies 
which have undertaken to have a board 
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of directors, a majority of whom are 
not interested persons of the company, 
formulate and approve any plan under 
Rule 12b–1 to finance distribution ex-
penses. 
Notwithstanding the provisions of this 
paragraph (b)(13)(iii)(F), no risk charge 
may be deducted in reliance thereupon 
if the registration statement or amend-
ment thereto which initially sets forth 
the deduction of such charge or its in-
crease becomes effective by lapse of 
time pursuant to section 8(a) of the 
1933 Act or Rule 485 (17 CFR 230.485) 
thereunder. Such charge shall be dis-
closed in the prospectus and shall not 
be less than fifty per centum of the 
maximum charge for risk assumption 
as disclosed in the prospectus and as 
provided for in the contract. Any sepa-
rate account organized under the Act 
as a management investment company 
and deducting a risk charge pursuant 
to this section shall be exempt from 
section 12(b) and Rule 12b–1 thereunder 
to the extent that monies derived from 
the risk charge may be used to finance 
distribution of the flexible contracts; 

(iv) Sections 27(c)(1) and 27(d), and 
sections 2(a)(32) and 22(c) and Rule 22c–
1 thereunder, to the extent that: 

(A) Such sections require that the 
flexible contract be redeemable or pro-
vide for a refund in cash, Provided, 
That the contract provides for election 
by the contractholder of a cash sur-
render value or certain non-forfeiture 
and settlement options which are re-
quired or permitted by the insurance 
law or regulation of the jurisdiction in 
which the contract is offered, And pro-
vided further, That unless required by 
the insurance law or regulation of the 
jurisdiction in which the contract is of-
fered or unless elected by the contract-
holder, the contract shall not provide 
for the automatic imposition of any op-
tion, including, but not limited to, an 
automatic premium loan, which would 
involve the accrual or payment of an 
interest or similar charge. 

(B) Notwithstanding the provisions of 
paragraph (b)(13)(iv)(A) of this Rule, if 
the amounts available under the con-
tract to pay the charges due under the 
contract on any contract processing 
day are less than such charges due, the 
contract may provide that the cash 
surrender value (and any excess paid 

for sales loading not used to keep the 
contract in force pursuant to para-
graph (b)(13)(iv)(B)(2) of this Rule) 
shall be applied to purchase a non-for-
feiture option specified by the life in-
surer in such contract, Provided, That 
the contract also provides that: 

(1) Contract processing days occur 
not less frequently than monthly, and 

(2) the amount of any excess paid for 
sales loading (as provided in paragraph 
(b)(13)(v)(A) of this Rule) shall first be 
applied to keep the contract in force, 
Provided, however, That if the contract-
holder subsequently makes a payment, 
the life insurer may recover such ex-
cess loading; 

(C) Subject to other provisions of this 
Rule, sales loads and administrative 
expenses or fees may be deducted upon 
redemption. 

(v) Section 27(d), Provided, That the 
flexible contract gives the holder 
thereof the right to: 

(A) Surrender the contract at any 
time during the first 24 months after 
issuance and receive in cash an amount 
not less than the sum of the present 
value of his contract which is the cash 
surrender value next computed after 
receipt by the life insurer of the re-
quest for surrender in proper form, 
plus, an amount which is a refund of 
any excess paid for sales loading prior 
to or in connection with the surrender. 
The amount of sales loading to be re-
funded shall be equal to that part of 
the sales loading in excess of (1) the 
sum of 30 per centum of payments in 
aggregate amount less than or equal to 
one guideline annual premium, plus 10 
per centum of payments in aggregate 
amount greater than one guideline an-
nual premium but not more than two 
guideline annual premiums, and (2) 9 
per centum of each payment made in 
excess of two guideline annual pre-
miums; 

(B) Convert the contract at any time 
during the first 24 months after 
issuance, so long as the contract is in 
force, to a life insurance policy on the 
life of the insured under a plan of in-
surance (other than a plan involving a 
flexible contract as defined in para-
graph (c)(1) of this Rule or a scheduled 
contract as defined in paragraph (c)(1) 
of Rule 6e–2) specified in the contract, 
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issued by the life insurer or by an af-
filiated life insurance company, which 
provides for (1) at the election of the 
contractholder, either the same death 
benefit or the same net amount at risk 
as the flexible contract at the time of 
conversion and (2) premiums (or cost of 
insurance or other charges, (‘‘charges’’) 
if such plan of insurance provides for 
flexible premiums) which are based on 
the same issue age and risk classifica-
tion of the insured as the flexible con-
tract. The conversion shall be subject 
to an equitable adjustment in pay-
ments and cash values to reflect 
variances, if any, in the payments (or 
charges), dividends, and cash values 
under the flexible contract and the new 
policy. The method of computing such 
adjustment shall be filed with the 
Commission as an exhibit to the form 
required under paragraph (b)(3)(ii) of 
this Rule; 

(vi) A depositor or principal under-
writer for a flexible contract sold sub-
ject to section 27(d) or section 27(f), or 
both, shall be exempt from the require-
ments of Rule 27d–1 (17 CFR 270.27d–1) if 
an insurance company undertakes in 
writing to guarantee the performance 
of all obligations of such depositor or 
principal underwriter under sections 
27(d) and 27(f) to refund charges, and 
such insurance company, depositor and 
principal underwriter comply with all 
provisions of Rule 27d–2 (17 CFR 
270.27d–2); 

(vii) Section 27(e) [15 U.S.C. 80a–27(e)] 
and Rule 27e–1 (17 CFR 270.27e–1) there-
under, to the extent that the separate 
account and the depositor and prin-
cipal underwriter therefor, when such 
persons are subject to paragraph 
(b)(13)(v)(A) of this Rule, are required 
to provide a notice of right of sur-
render and refund to holders of flexible 
contracts, if the life insurer or a duly 
authorized agent provides a notice of 
surrender and refund rights on a writ-
ten document containing information 
comparable to that required by Form 
N–27I–1 (17 CFR 274.301) to the holder of 
any flexible contract under which a re-
fund may be available, Provided, That 
such notice shall be sent by first class 
mail or personal delivery to the con-
tractholder: 

(A) Upon issuance of the flexible con-
tract, which notice may be sent to-

gether with the issued contract and an 
illustration, in a form appropriate for 
inclusion in the prospectus for the 
flexible contract, of guideline annual 
premiums, death benefits and cash sur-
render values applicable to the age, sex 
and underwriting classification of the 
insured; and 

(B) On any contract processing day, 
prior to the expiration of the surrender 
and refund right provided in paragraph 
(b)(13)(v)(A) of this Rule, on which the 
amounts available under the contract 
on such day to pay the charges author-
ized by the contract are less than the 
amount necessary to keep the contract 
in force until the next following con-
tract processing day. This notice may 
be sent together with any notice re-
quired by applicable state authority to 
be sent in these circumstances; Pro-
vided, however, That the right of sur-
render and refund provided by para-
graph (b)(13)(v)(A) of this Rule shall 
not expire until not less than 15 days 
after the mailing or receipt, if person-
ally delivered, of the last notice re-
ferred to in this paragraph 
(b)(13)(vii)(B) of this section; 

(viii) Section 27(f) and Rule 27f–1 
thereunder (17 CFR 270.27f–1), Provided, 
That: 

(A) The contractholder may elect to 
return the contract within 45 days of 
the date of the execution of the appli-
cation for insurance, or within 10 days 
after receipt of the issued contract by 
the contractholder, or within 10 days 
after mailing or personal delivery of 
the notice of the right of withdrawal 
referred to in paragraph (b)(13)(viii)(C) 
of this Rule, whichever is later, and re-
ceive a refund equal to the sum of (1) 
the difference between the payments 
made, including any contract fees or 
other charges, and the amounts allo-
cated to the separate account under 
the contract, (2) the value of the 
amounts allocated to the separate ac-
count under the contract on the date 
the returned contract is received by 
the insurer or its agent, and (3) any 
contract fees and other changes im-
posed on the amounts allocated to such 
separate account, Provided, however, 
That if state law or the contract so re-
quire, the redeeming contractholder 
shall receive a refund of all payments 
made for such contract; 
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(B) A refund in accordance with para-
graph (b)(13)(viii)(A) of this Rule to re-
deeming contractholders will not in 
any way affect the interests in the sep-
arate account or the benefits of other 
flexible or scheduled contractholders; 

(C) Notice of such withdrawal right 
and a statement of contract fees and 
other charges on a written document 
containing information comparable to 
that required by Form N–27I–2 (17 CFR 
274.303) is sent by first class mail or 
personal delivery to the contract-
holder, which notice and statement 
may be accompanied by the flexible 
contract, and an illustration, in a form 
appropriate for inclusion in the pro-
spectus for the flexible contract, of 
guideline annual premiums (or, if the 
contract is subject to paragraph 
(b)(13)(i)(B), payments), death benefits 
and cash surrender values applicable to 
the age, sex and underwriting classi-
fication of the insured; 

(D) The contractholder, in conjunc-
tion with the notice of withdrawal 
right referred to in paragraph 
(b)(13)(viii)(C) of this section, is pro-
vided with a form of request for refund 
of the amount computed in accordance 
with paragraph (b)(13)(viii)(A), which 
form shall set forth: 

(1) Instructions as to the manner in 
which a refund may be obtained, in-
cluding the address to which the re-
quest form should be mailed; and 

(2) Spaces necessary to indicate the 
date of such request, the contract num-
ber and the signature of the contract-
holder; and 

(E) Within 7 days from the receipt of 
such duly executed timely request for 
refund, the life insurer will refund in 
cash to the contractholder the amount 
computed in accordance with para-
graph (b)(13)(viii)(A) of this Rule; and 

(ix) Solely for purposes of paragraphs 
(b)(13)(v) and (b)(13)(viii) of this Rule, 
the postmark date on the envelope con-
taining the flexible contract shall de-
termine whether such contract has 
been submitted for surrender, conver-
sion, or withdrawal within the des-
ignated period. 

(14) Section 32(a)(2) (15 U.S.C. 80a–
31(a)(2)), Provided, That: 

(i) The independent public account-
ant is selected before the effective date 
of the 1933 Act registration statement 

for flexible contracts, and the identity 
of the accountant is disclosed in the 
registration statement, and 

(ii) The selection of the accountant is 
submitted for ratification or rejection 
to flexible contractholders at their 
first meeting and within one year after 
the effective date of the 1933 Act reg-
istration statement for flexible con-
tracts, unless the time for holding the 
meeting is extended by order of the 
Commission. 

(15) If the separate account is orga-
nized as a unit investment trust, all 
the assets of which consist of the 
shares of one or more registered man-
agement investment companies which 
offer their shares exclusively to sepa-
rate accounts of the life insurer, or of 
any affiliated life insurance company, 
offering either scheduled contracts or 
flexible contracts, or both; or which 
also offer their shares to variable annu-
ity separate accounts of the life insurer 
or of an affiliated life insurance com-
pany, or which offer their shares to any 
such life insurance company in consid-
eration solely for advances made by 
the life insurer in connection with the 
operation of the separate account; Pro-
vided, That: the board of directors of 
each investment company, constituted 
with a majority of disinterested direc-
tors, will monitor such company for 
the existence of any material irrecon-
cilable conflict between the interests 
of variable annuity contractholders 
and scheduled or flexible contract-
holders investing in such company; the 
life insurer agrees that it will be re-
sponsible for reporting any potential or 
existing conflicts to the directors; and 
if a conflict arises, the life insurer will, 
at its own cost, remedy such conflict 
up to and including establishing a new 
registered management investment 
company and segregating the assets 
underlying the variable annuity con-
tracts and the scheduled or flexible 
contracts; Then: 

(i) The eligibility restrictions of sec-
tion 9(a) shall not apply to those per-
sons who are officers, directors or em-
ployees of the life insurer or its affili-
ates who do not participate directly in 
the management or administration of 
any registered management invest-
ment company described in this para-
graph (b)(15); 
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(ii) The life insurer shall be ineligible 
under paragraph (3) of section 9(a) to 
serve as investment adviser of or prin-
cipal underwriter for any registered 
management investment company de-
scribed in this paragraph (b)(15) only if 
an affiliated person of such life insurer, 
ineligible by reason of paragraphs (1) or 
(2) of section 9(a), participates in the 
management or administration of such 
company; 

(iii) For purposes of any section of 
the Act which provides for the vote of 
securityholders on matters relating to 
the separate account or the underlying 
registered investment company, the 
voting provisions of paragraph (b)(10)(i) 
and (ii) of this Rule apply, Provided, 
That: 

(A) The life insurer may vote shares 
of the registered management invest-
ment companies held by the separate 
account without regard to instructions 
from contractholders of the separate 
account if such instructions would re-
quire such shares to be voted: 

(1) To cause such companies to make 
(or refrain from making) certain in-
vestments which would result in 
changes in the sub-classification or in-
vestment objectives of such companies 
or to approve or disapprove any con-
tract between such companies and an 
investment adviser when required to do 
so by an insurance regulatory author-
ity subject to the provisions of para-
graphs (b)(5)(i) and (b)(7)(ii)(A) of this 
Rule; or 

(2) In favor of changes in investment 
objectives, investment adviser of or 
principal underwriter for such compa-
nies subject to the provisions of para-
graphs (b)(5)(ii) and (b)(7)(ii) (B) and (C) 
of this Rule; 

(B) Any action taken in accordance 
with paragraph (b)(15)(iii)(A)(1) or (2) of 
this section and the reasons therefor 
shall be disclosed in the next report 
contractholders made under section 
30(e) (15 U.S.C. 80a–29(e)) and § 270.30e–2; 

(iv) Any registered management in-
vestment company established by the 
life insurer and described in this para-
graph (b)(15) shall be exempt from sec-
tion 14(a), Provided, That until the 
company has total assets of at least 
$100,000, the life insurer shall have at 
least the minimum net worth pre-

scribed in paragraph (b)(6) of this Rule; 
and 

(v) Any registered management in-
vestment company established by the 
life insurer and described in this para-
graph (b)(15) shall be exempt from sec-
tions 15(a), 16(a), and 32(a)(2), to the ex-
tent prescribed by paragraphs (b)(7)(i), 
(b)(8)(i), and (b)(14) of this Rule, Pro-
vided, That the company complies with 
the conditions set forth in those para-
graphs as if it were a separate account. 

(c) When used in this Rule: 
(1) Flexible premium variable life insur-

ance contract means a contract of life 
insurance, subject to regulation under 
the insurance laws or code of every ju-
risdiction in which it is offered, funded 
by a separate account of a life insurer, 
which contract provides for: 

(i) Payments which are not fixed by 
the life insurer as to both timing and 
amount: Provided, however, That the 
life insurer may fix the timing and 
minimum amount of payments for the 
first two contract periods following 
issuance of the contract or of an in-
crease in or addition of insurance bene-
fits (within the meaning of paragraph 
(d)(2) of this section), and may pre-
scribe a reasonable minimum amount 
for any additional payment; 

(ii) A death benefit the amount or du-
ration of which may vary to reflect the 
investment experience of the separate 
account; 

(iii) A cash value which varies to re-
flect the investment experience of the 
separate account; and 

(iv) There is a reasonable expectation 
that subsequent payments will be 
made. 

(2) Incidental insurance benefits means 
insurance benefits provided pursuant 
to the flexible contract, other than any 
guaranteed and variable death benefit, 
which do not have discrete cash values 
that may vary in amount in accord-
ance with the investment experience of 
the separate account, and include, but 
are not limited to, accidental death 
and dismemberment benefits, dis-
ability income benefits, guaranteed in-
surability options, and family income 
or fixed benefit term riders. 

(3) Guaranteed death benefit is any 
amount guaranteed by the life insurer 
to be paid pursuant to a flexible con-
tract in the event of the death of the 
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insured without regard to the invest-
ment experience of the separate ac-
count, if there are no outstanding 
loans or partial surrenders, but does 
not include any incidental insurance 
benefits. 

(4) Sales load charged during a con-
tract period is the excess of any pay-
ments made during the period over the 
sum of the following: 

(i) The amount of the change (wheth-
er it is an increase or decrease) in the 
cash value for the period that is not at-
tributable to net investment earnings 
or to dividends for a participating 
flexible contract for the period; 

(ii) The cost of insurance for the pe-
riod based on: 

(A) For a flexible contract subject to 
paragraph (b)(13)(i)(A) of this section, 
the 1980 Commissioners Standard Ordi-
nary Mortality Table and net interest 
at the annual effective rate specified 
for purposes of paragraph (c)(8)(i)(B) of 
this Rule; or 

(B) For a flexible contract subject to 
paragraph (b)(13)(i)(B) of this section, 
either the 1980 Commissioners Stand-
ard Ordinary Mortality Table or the 
1958 Commissioners Ordinary Mortality 
Table (whichever relates to rates guar-
anteed by the contract) and the as-
sumed investment rate specified in the 
contract, Provided, however, That the 
1958 Commissioners Ordinary Mortality 
Table may only be used for those con-
tracts issued before 1990, or such ear-
lier mandatory date for implementa-
tion of the 1980 Commissioners Stand-
ard Ordinary Mortality Table under 
the applicable Standard Nonforfeiture 
Law for life insurance; 

(iii) A reasonable charge necessary to 
cover the risk assumed by the life in-
surer that the variable death benefit 
will be less than any guaranteed death 
benefit; 

(iv) Any administrative expenses or 
fees which are deducted pursuant to 
paragraph (b)(13)(iii)(A) of this Rule; 

(v) A deduction for and approxi-
mately equal to state premium taxes; 

(vi) Any additional charge assessed if 
the insured does not meet standard un-
derwriting requirements, including, 
but not limited to, any additional cost 
of insurance charge for a contract pur-
chased on a simplified underwriting or 
guaranteed issue basis; 

(vii) Any additional charge assessed 
specifically for any incidental insur-
ance benefits; 

(viii) Any additional charge, the na-
ture of an interest charge, assessed 
when payments are made more fre-
quently than annually, but only to the 
extent that such payments are made to 
fulfill a minimum payment require-
ment imposed pursuant to paragraph 
(c)(1)(i) of this Rule; 

(ix) Any amounts redeemed by the 
contractholder or paid out to the bene-
ficiary upon the death of the insured 
which are not attributable to net in-
vestment earnings for the period; and 

(x) For a participating flexible con-
tract, a deduction for dividends to be 
paid or credited in accordance with the 
dividend scale in effect on the issue 
date of the contract assuming a net an-
nual investment return for the sepa-
rate account which funds the contract 
of 5 per centum. The deduction may be 
determined by either of the following 
methods, but the same method must be 
used for each contract period: 

(A) The actuarial level annual equiv-
alent of dividends to be paid or cred-
ited over the contract periods described 
in paragraph (b)(13)(i) of this Rule, 
based upon the mortality, interest and 
lapse assumptions used in computing 
the dividend scale for the contract 
(and, if the contract is subject to para-
graph (b)(13)(i)(A) of this section, the 
assumption that the guideline annual 
premium will be paid in each contract 
period) multiplied by the fraction of 
the contract year represented by the 
contract period; or 

(B) That portion of the dividend to be 
paid for the contract year which does 
not depend on the making of payments 
in addition to those made during the 
period. 

(5) Contract period means the period 
from a contract issue or anniversary 
date to the earlier of the next following 
anniversary date (or, if later, the last 
day of any grace period commencing 
before such next following anniversary 
date) or the termination date of the 
contract. 

(6) Variable death benefit is the 
amount of death benefit, other than in-
cidental insurance benefits, payable 
under a flexible contract which varies 
to reflect the investment experience of 
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the separate account and which would 
be payable in the absence of any guar-
anteed death benefit. 

(7) Payment, as used in paragraphs 
(b)(13)(i), (b)(13)(ii), and (b)(13)(v)(A) of 
this Rule and in sections 27(a)(2) and 
27(h)(2) solely with respect to flexible 
contracts, means for a contract period 
the gross permiums paid less any por-
tion of such gross premiums charged 
for the items specified in paragraphs 
(c)(4)(vi), (c)(4)(vii), and (c)(4)(viii) of 
this Rule. ‘‘Payment,’’ as used in any 
other section of this Rule, means the 
gross premiums paid or payable for the 
flexible contract, Except, That ‘‘Pay-
ment’’ shall not include any amount 
deducted by the life insurer to recover 
excess sales loading previously applied 
to keep the contract in force pursuant 
to paragraph (b)(13)(iv)(B)(2) of this 
Rule. 

(8)(i) Guideline annual premium means 
the level annual amount that would be 
payable through the maturity date 
specified in paragraph (c)(8)(ii)(B) of 
this Rule for the future benefits under 
the contract if, subject to the provi-
sions of paragraph (c)(8)(ii) of this 
Rule: 

(A) The payments were fixed by the 
life insurer as to both timing and 
amount, and 

(B) The payments were based on the 
1980 Commissioners Standard Ordinary 
Mortality Table, net investment earn-
ings at the greater of an annual effec-
tive rate of 5 per centum or rate or 
rates guaranteed at issuance of the 
flexible contract, the sales load under 
the contract, and the fees and charges 
associated with the contract specified 
in parapraphs (c)(4)(iii), (c)(4)(iv), 
(c)(4)(v), (c)(4)(vi), (c)(4)(vii), (c)(4)(viii) 
(for the first two contract periods as 
permitted by paragraphs (c)(1)(i)), and 
(c)(4)(x) of this Rule. 

(ii) In computing the future benefits 
under the flexible contract for deter-
mining the guideline annual premium: 

(A) The excess of the amount payable 
by reason of the death of the insured 
(determined without regard to any in-
cidental insurance benefits) over the 
cash value of the contract shall be 
deemed to be not greater than such ex-
cess at the time the contract was 
issued, 

(B) The maturity date shall be the 
latest maturity date permitted under 
the contract but not less than 20 years 
after the date of issue or (if earlier) age 
95, and 

(C) The amount of any endowment 
benefit (or sum of endowment benefits) 
shall be deemed not to exceed the least 
amount payable by reason of the death 
of the insured (determined without re-
gard to any incidental insurance bene-
fits) at any time under the contract. 

(9) Cash value means the amount that 
would be available in cash upon vol-
untary termination of a contract by its 
owner before it becomes payable by 
death or maturity, without regard to 
any charges that may be assessed upon 
such termination and before deduction 
of any outstanding contract loan. 

(10) Cash surrender value means the 
amount available in cash upon vol-
untary termination of a contract by its 
owner before it becomes payable by 
death or maturity, after any charges 
assessed in connection with the termi-
nation have been deducted and before 
deduction of any outstanding contract 
loan. 

(11) Net investment earnings means in-
vestment earnings in the separate ac-
count after deduction of any asset 
charges, including but not limited to, 
such charges for income tax; brokerage 
and other investment expenses; mor-
tality, expense, and guaranteed death 
benefit risks; and an investment advi-
sory fee, but not including deductions 
for sales load. However, ‘‘net invest-
ment earnings’’ as used in paragraph 
(c)(4)(i) of this Rule shall not include 
any amount deducted pursuant to para-
graphs (ii) through (viii) of paragraph 
(c)(4). 

(12) Contract processing day means any 
day on which charges under the con-
tract are deducted from the separate 
account. 

(d) The following computational 
rules shall be used in applying this 
Rule: 

(1) Paragraphs (b)(13)(i) and (b)(13)(ii) 
of this Rule shall be deemed to be sat-
isfied with respect to any flexible con-
tract under which sales load is de-
ducted other than from payments prior 
to the allocation of net payments to 
the separate account if: 
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(i) From issuance of the contract 
through each contract period, the ag-
gregate amount of sales load deducted 
is not more than the aggregate amount 
of sales load that could be deducted 
under an otherwise identical flexible 
contract that deducted sales load only 
from payments prior to their alloca-
tion to the separate account; and 

(ii)(A) The amount of sales load de-
ducted pursuant to any method per-
mitted under this paragraph (other 
than asset-based sales loads) does not 
exceed the proportionate amount of 
sales load deducted prior thereto pur-
suant to the same method, unless an 
increase in such proportionate amount 
is caused by reductions in the annual 
cost of insurance, or a reduction in the 
sales load deducted from amounts 
transferred to a flexible contract from 
another plan of insurance; or 

(B) For asset-based sales load struc-
tures, the percentage of assets taken as 
sales load does not exceed any of the 
percentages previously taken pursuant 
to the same method, unless an increase 
in such percentage is caused by a re-
duction in the percentage taken on 
amounts transferred to a flexible con-
tract from another plan of insurance. 

(2)(i) Solely with respect to increases 
in or additions of insurance benefits re-
quested by a contractholder after 
issuance of a flexible contract, the con-
tract shall be deemed to satisfy para-
graphs (b)(13)(i)(A), (b)(13)(ii), (b)(13)(v), 
(b)(13)(viii), and (d)(1)(ii) of this Rule, 
Provided, That from issuance of the 
contract through each contract period 
the aggregate amount of sales load im-
posed is not more than the aggregate 
amount of sales load that would be per-
missible under the base test contract, 
as defined in paragraph (d)(2)(iii)(B) of 
this Rule, and the incremental test 
contract, as defined in paragraph 
(d)(2)(iii)(C) of this Rule. 

(ii) The following procedures shall be 
used in applying paragraph (d)(2)(i) of 
this section: 

(A) Payments for the actual con-
tract, as defined in paragraph 
(d)(2)(iii)(A) of this Rule, and the base 
and incremental test contracts shall, 
for purposes of demonstrating compli-
ance with the sales load provisions of 
this Rule, be deemed paid in the fol-
lowing proportionate amounts: level 

annual payments for the base test con-
tract equal to the guideline annual pre-
mium for the contract, commencing 
upon issuance; level annual payments 
for the incremental test contract equal 
to the difference between the guideline 
annual premium for the actual con-
tract after the increase in or addition 
of insurance benefits and before such 
increase or addition, commencing upon 
such increase or addition; and level an-
nual payments for the actual contract 
equal to the guideline annual premium 
for such contract, commencing upon 
issuance and adjusted for such increase 
or addition as of the date of such in-
crease or addition, Provided that the 
guideline annual premium used is that 
defined in paragraph (c)(8) of this sec-
tion; 

(B) To the extent that the increases 
in, or additions of, insurance benefits 
are funded out of cash value, such cash 
value shall be proportionately allo-
cated between the base test contract 
and incremental test contract accord-
ing to the ratio of their respective 
guideline annual payments, as de-
scribed in (d)(2)(ii)(A); and 

(C) It is assumed that no redemptions 
are made under the actual and test 
contracts. 

(D) An incremental test contract 
may deduct, in any manner permitted 
by this Rule, not more than 50 per cen-
tum of the sales load which would oth-
erwise be permitted under the base test 
contract, and not be subject to the sur-
render, conversion, and withdrawal 
provisions set forth in paragraphs 
(b)(13)(v) (A) and (B) and (b)(13)(viii) of 
this Rule, Provided, however, That the 
increased or added benefit will be sub-
ject to the surrender, conversion, and 
withdrawal provisions referenced above 
if more than such 50 per centum of 
sales load is assessed. 

(iii) For purposes of this paragraph 
(d)(2): 

(A) Actual contract shall mean the 
flexible contract issued to the con-
tractholder, and adjusted for the in-
crease in or addition of insurance bene-
fits, as of the date of the increase or 
addition; 

(B) Base test contract shall mean the 
actual contract had the increase or ad-
dition not occurred; 
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(C) Incremental test contract shall 
mean a flexible contract that, (1) is 
issued on the date of the increase or 
addition, and (2) provides insurance 
benefits identical to the incremental 
change in insurance benefits under the 
actual contract upon such increase or 
addition; and 

(D) Any change in insurance benefits 
which would occur automatically 
under a contract, with or without the 
opportunity for contractholder dis-
approval, or any change in death ben-
efit operation shall not be considered 
an ‘‘increase in or addition of insur-
ance benefits requested by a contract-
holder’’ for purposes of imposing addi-
tional sales load. 

[52 FR 11208, Apr. 8, 1987, as amended at 59 
FR 43467, Aug. 24, 1994; 67 FR 43536, June 28, 
2002]

§ 270.7d–1 Specification of conditions 
and arrangements for Canadian 
management investment companies 
requesting order permitting reg-
istration. 

(a) A management investment com-
pany organized under the laws of Can-
ada or any province thereof may obtain 
an order pursuant to section 7(d) per-
mitting its registration under the act 
and the public offering of its securities, 
if otherwise appropriate, upon the fil-
ing of an application complying with 
paragraph (b) of this section. All such 
applications will be considered by the 
Commission pursuant to the procedure 
set forth in § 270.0–5 and other applica-
ble rules. Conditions and arrangements 
proposed by investment companies or-
ganized under the laws of other coun-
tries will be considered by the Commis-
sion in the light of the special cir-
cumstances and local laws involved in 
each case. 

(b) An application filed pursuant to 
this section shall contain, inter alia, 
the following undertakings and agree-
ments of the applicant: 

(1) Applicant will cause each present 
and future officer, director, investment 
adviser, principal underwriter and cus-
todian of the applicant to enter into an 
agreement, to be filed by applicant 
with the Commission upon the filing of 
its registration statement or upon the 
assumption of such office by such per-
son which will provide, among other 

things, that each such person agrees (i) 
to comply with the applicant’s Letters 
Patent (Charter) and By Laws, the act 
and the rules thereunder, and the un-
dertakings and agreements contained 
in said application insofar as applica-
ble to such person; (ii) to do nothing 
inconsistent with the applicant’s un-
dertakings and agreements required by 
this section; (iii) that the undertakings 
enumerated as paragraphs (b)(1)(i) and 
(ii) of this section constitute represen-
tations and inducements to the Com-
mission to issue its order in the prem-
ises and continue the same in effect, as 
the case may be; (iv) that each such 
agreement constitutes a contract be-
tween such person and the applicant 
and its shareholders with the intent 
that applicant’s shareholders shall be 
beneficiaries of and shall have the sta-
tus of parties to such agreement so as 
to enable them to maintain actions at 
law or in equity within the United 
States and Canada for any violation 
thereof. In addition the agreement of 
each officer and director will contain 
provisions similar to those contained 
in paragraph (b)(6) of this section. 

(2) That every agreement and under-
taking of the applicant, its officers, di-
rectors, investment adviser, principal 
underwriter and custodian required by 
this section (i) constitute inducements 
to the Commission for the issuance and 
continuance in effect of, and conditions 
to, the Commission’s order to be en-
tered under this section; (ii) constitute 
a contract among applicant and appli-
cant’s shareholders with the same in-
tent as set forth in paragraph (b)(1)(iv) 
of this section; and (iii) failure by the 
applicant or any of the above enumer-
ated persons to comply with any such 
agreement and undertaking, unless 
permitted by the Commission, shall 
constitute a violation of the order en-
tered under this section. 

(3) That the Commission, in its dis-
cretion, may revoke its order permit-
ting registration of the applicant and 
the public offering of its securities if it 
shall find after notice and opportunity 
for hearing that there shall have been 
a violation of such order or the act and 
may determine whether distribution of 
applicant’s assets is necessary or ap-
propriate in the interests of investors 
and may so direct. 
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(4) That applicant will perform every 
action and thing necessary to cause 
and assist the custodian of its assets to 
distribute the same, or the proceeds 
thereof, if the Commission or a court of 
competent jurisdiction, shall have so 
directed by a final order. 

(5) That any shareholder of the appli-
cant or the Commission on its own mo-
tion or on request of shareholders shall 
have the right to initiate a proceeding 
(i) before the Commission for the rev-
ocation of the order permitting reg-
istration of the applicant or (ii) before 
a court of competent jurisdiction for 
the liquidation of applicant and a dis-
tribution of its assets to its share-
holders and creditors. Such court may 
enter such order in the event that it 
shall find, after notice and opportunity 
for hearing that applicant, its officers, 
directors, investment adviser, principal 
underwriter or custodian shall have 
violated any provision of the act or the 
Commission’s order of registration of 
the applicant. 
A court of competent jurisdiction for 
the purpose of paragraphs (b)(4) and (5) 
of this paragraph means the District 
Court of the United States of the dis-
trict in which the assets of the appli-
cant are maintained. 

(6) That any shareholder of the appli-
cant shall have the right to bring suit 
at law or in equity, in any court of the 
United States or Canada having juris-
diction over applicant, its assets or any 
of its officers or directors to enforce 
compliance by applicant, its officers 
and directors with any provision of ap-
plicant’s Charter or By Laws, the act 
and the rules thereunder, or under-
takings and agreements required by 
this section, insofar as applicable to 
such persons. That such court may ap-
point a trustee or receiver of the appli-
cant with all powers necessary to im-
plement the purposes of such suit, in-
cluding the administration of the es-
tate, the collection of corporate prop-
erty including choses-in-action, and 
distribution of applicant’s assets to its 
creditors and shareholders. That appli-
cant and its officers and directors 
waive any objection they may be enti-
tled to raise and any right they may 
have to object to the power and right 
of any shareholder of the applicant to 
bring such suit, reserving, however, 

their right to maintain that they have 
complied with the aforesaid provisions, 
undertakings and agreements, and oth-
erwise to dispute such suit on its mer-
its. Applicant, its officers and directors 
also agree that any final judgment or 
decree of any United States court as 
aforesaid, may be granted full faith and 
credit by a court of competent jurisdic-
tion of Canada and consent that such 
Canadian court may enter judgment or 
decree thereon at the instance of any 
shareholder, receiver or trustee of the 
applicant. 

(7) Applicant will file, and will cause 
each of its present or future directors, 
officers, or investment advisers who is 
not a resident of the United States to 
file with the Commission irrevocable 
designation of the applicant’s custo-
dian as an agent in the United States 
to accept service of process in any suit, 
action or proceeding before the Com-
mission or any appropriate court to en-
force the provisions of the acts admin-
istered by the Commission, or to en-
force any right or liability based upon 
applicant’s Charter, By Laws, con-
tracts, or the respective undertakings 
and agreements of any such person re-
quired by this section, or which alleges 
a liability on the part of any such per-
sons arising out of their service, acts of 
transactions relating to the applicant. 

(8) Applicant’s Charter and By Laws, 
taken together, will contain, so long as 
applicant is registered under the act in 
substance the following: 

(i) The provisions of the Act as fol-
lows: Section 2(a): Provided, That the 
term ‘‘government securities’’ defined 
in section 2(a)(16) may include securi-
ties issued or guaranteed by Canada or 
any instrumentality of the government 
of Canada; the term ‘‘value’’ defined in 
section 2(a)(41) may be defined solely 
for the purposes of sections 5 and 12 in 
accordance with the provisions of 
§ 270.2a–1 (Rule 2a–1) if the same shall 
be necessary or desirable to comply 
with Canadian regulatory or revenue 
laws or rules or regulations there-
under; the term ‘‘bank’’ defined in sec-
tion 2(a)(5) shall be defined solely for 
the purposes of section 9 and 10, as any 
banking institution; section 4; section 
5; section 6(c); section 9; section 10 (a), 
(b), (c), (e), (f) and (g): Provided, That 
the provisions of section 10(d) may be 
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substituted for the provisions of sec-
tion 10(a) and 10(b)(2) if applicable; sec-
tion 11; section 12 (a), (b), (c), and (d); 
section 13(a); section 15 (a), (b), and (c); 
section 16(a); sections 17, 18, 19, 20 and 
21; section 22(d); section 22(e): Provided, 
That the Toronto Stock Exchange or 
the Montreal Stock Exchange or both 
may be included in addition to the New 
York Stock Exchange; section 22(f); 
section 22(g); section 23; section 25 (a) 
and (b); section 30 (a), (b), (d), (e), and 
(f); section 31; section 32(a): Provided, 
That provision may be made for the se-
lection and termination of employment 
of the accountant in compliance with 
The Companies Act of Canada; section 
32(b). Where a provision of the act pro-
hibits or directs action by an invest-
ment company, or its directors, officers 
or employees, the Charter or By Laws 
shall state that the applicant of its di-
rectors, officers or employees shall or 
shall not act, as the case may be, in 
conformity with the intent of the stat-
ute; where the provision applies to oth-
ers, such as principal underwriters, in-
vestment advisers, controlled compa-
nies and affiliated persons, the Charter 
or By Laws shall also state that the ap-
plicant will not permit the prohibited 
conduct or will obtain the required ac-
tion. Any of the provisions of sections 
11, 12, 15, 18, 22, 23, 30, and 31 may be 
omitted if not applicable to a company 
of applicant’s classification or sub-
classification as defined in section 4 or 
5 of the act or if not applicable because 
the subject matter of such provisions is 
prohibited by the Charter or By Laws. 
Other provisions of the act not speci-
fied above may be incorporated in the 
applicant’s Charter or By Laws at its 
option. 

(ii) Any question of interpretation of 
any term or provision of the Charter or 
By Laws having a counterpart in or 
otherwise derived from a term or provi-
sion of the act shall be resolved by ref-
erence to interpretations, if any, of the 
corresponding term or provision of the 
act by the courts of the United States 
of America or, in the absence of any 
controlling decision of any such court, 
by rules, regulations, orders or inter-
pretations of the Commission. 

(iii) Applicant will maintain the 
original or duplicate copies of its books 
and records at the office of its custo-

dian or other office located within the 
United States. 

(iv) At least a majority of the direc-
tors and of the officers of the applicant 
will be United States citizens of whom 
a majority will be resident in the 
United States. 

(v) Except as provided in § 270.17f–5 
and § 270.17f–7, applicant will appoint, 
by contract, a bank, as defined in sec-
tion 2(a)(5) of the Act (15 U.S.C. 80a–
2(a)(5)) and having the qualification de-
scribed in section 26(a)(1) of the Act (15 
U.S.C. 80a–26(a)(1)), to act as trustee of, 
and maintain in its sole custody in the 
United States, all of applicant’s securi-
ties and cash, other than cash nec-
essary to meet applicant’s current ad-
ministrative expenses. The contract 
will provide, inter alia, that the custo-
dian will: 

(A) Consummate all purchases and 
sales of securities by applicant, other 
than purchases and sales on an estab-
lished securities exchange, through the 
delivery of securities and receipt of 
cash, or vice versa as the case may be, 
within the United States, and (B) re-
deem in the United States such of ap-
plicant’s shares as shall be surrendered 
therefor, and (C) distribute applicant’s 
assets, or the proceeds thereof, to ap-
plicant’s creditors and shareholders, 
upon service upon the custodian of an 
order of the Commission or court di-
recting such distribution as provided in 
paragraphs (b) (3) and (5) of this sec-
tion. 

(vi) Applicant’s principal underwriter 
for the sale of its shares will be a cit-
izen and resident of the United States 
or a corporation organized under the 
laws of a state of the United States, 
and having its principal place of busi-
ness therein, and if redeemable shares 
are offered, also a member in good 
standing of a securities association 
registered under section 15A of the Se-
curities Exchange Act of 1934. 

(vii) Applicant will appoint an ac-
countant, qualified to act as an inde-
pendent public accountant for the ap-
plicant under the act and the rules 
thereunder, who maintains a perma-
nent office and place of business in the 
United States. 

(viii) Any contract entered into be-
tween the applicant and its investment 
adviser and principal underwriter will 
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contain provisions in compliance with 
the requirements of sections 15, 17(i) 
and 31 and the rules thereunder, and re-
quire that the investment adviser 
maintain in the United States its 
books and records or duplicate copies 
thereof relating to applicant. 

(ix) Applicant’s Charter and By Laws 
will not be changed in any manner in-
consistent with this paragraph or the 
Act and the rules thereunder unless au-
thorized by the Commission. 

(9) Contracts of the applicant, other 
than those executed on an established 
securities exchange which do not in-
volve affiliated persons, will provide 
that: 

(i) Such contracts, irrespective of the 
place of their execution or perform-
ance, will be performed in accordance 
with the requirements of the Act, the 
Securities Act of 1933, and the Securi-
ties Exchange Act of 1934, if the subject 
matter of such contracts is within the 
purview of such acts; and 

(ii) In effecting the purchase or sale 
of assets the parties thereto will utilize 
the United States mails or means of 
interstate commerce. 

(10) Applicant will furnish to the 
Commission with its registration state-
ment filed under the Act a list of per-
sons affiliated with it and with its in-
vestment adviser and principal under-
writer and will furnish revisions of 
such list, if any, concurrently with the 
filing of periodic reports required to be 
filed under the Act. 

(Sec. 7, 54 Stat. 802; 15 U.S.C. 80a–7; secs. 6(c); 
15 U.S.C. 80a–6(c); and 38(a); 15 U.S.C. 80a–
37(a) of the Act) 

[19 FR 2585, May 5, 1954, as amended at 38 FR 
8593, Apr. 4, 1973; 49 FR 36084, Sept. 14, 1984; 
65 FR 25637, May 3, 2000]

§ 270.7d–2 Definition of ‘‘public offer-
ing’’ as used in section 7(d) of the 
Act with respect to certain Cana-
dian tax-deferred retirement sav-
ings accounts. 

(a) Definitions. As used in this sec-
tion: 

(1) Canadian law means the federal 
laws of Canada, the laws of any prov-
ince or territory of Canada, and the 
rules or regulations of any federal, pro-
vincial, or territorial regulatory au-
thority, or any self-regulatory author-
ity, of Canada. 

(2) Canadian Retirement Account 
means a trust or other arrangement, 
including, but not limited to, a ‘‘Reg-
istered Retirement Savings Plan’’ or 
‘‘Registered Retirement Income Fund’’ 
administered under Canadian law, that 
is managed by the Participant and: 

(i) Operated to provide retirement 
benefits to a Participant; and 

(ii) Established in Canada, adminis-
tered under Canadian law, and quali-
fied for tax-deferred treatment under 
Canadian law. 

(3) Eligible Security means a security 
issued by a Qualified Company that: 

(i) Is offered to a Participant, or sold 
to his or her Canadian Retirement Ac-
count, in reliance on this section; and 

(ii) May also be purchased by Cana-
dians other than Participants. 

(4) Foreign Government means the gov-
ernment of any foreign country or of 
any political subdivision of a foreign 
country. 

(5) Foreign Issuer means any issuer 
that is a Foreign Government, a na-
tional of any foreign country or a cor-
poration or other organization incor-
porated or organized under the laws of 
any foreign country, except an issuer 
meeting the following conditions: 

(i) More than 50 percent of the out-
standing voting securities of the issuer 
are held of record either directly or 
through voting trust certificates or de-
positary receipts by residents of the 
United States; and 

(ii) Any of the following: 
(A) The majority of the executive of-

ficers or directors are United States 
citizens or residents; 

(B) More than 50 percent of the assets 
of the issuer are located in the United 
States; or 

(C) The business of the issuer is ad-
ministered principally in the United 
States. 

(iii) For purposes of this definition, 
the term resident, as applied to security 
holders, means any person whose ad-
dress appears on the records of the 
issuer, the voting trustee, or the depos-
itary as being located in the United 
States. 

(6) Participant means a natural person 
who is a resident of the United States, 
or is temporarily present in the United 
States, and who contributes to, or is or 
will be entitled to receive the income 
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and assets from, a Canadian Retire-
ment Account. 

(7) Qualified Company means a For-
eign Issuer whose securities are quali-
fied for investment on a tax-deferred 
basis by a Canadian Retirement Ac-
count under Canadian law. 

(8) United States means the United 
States of America, its territories and 
possessions, any State of the United 
States, and the District of Columbia. 

(b) Public Offering. For purposes of 
section 7(d) of the Act (15 U.S.C. 80a–
7(d)), the term ‘‘public offering’’ does 
not include the offer to a Participant, 
or the sale to his or her Canadian Re-
tirement Account, of Eligible Securi-
ties issued by a Qualified Company, if 
the Qualified Company: 

(1) Includes in any written offering 
materials delivered to a Participant, or 
to his or her Canadian Retirement Ac-
count, a prominent statement that the 
Eligible Security, and the Qualified 
Company that issued the Eligible Secu-
rity, are not registered with the U.S. 
Securities and Exchange Commission, 
and that the Eligible Security and the 
Qualified Company are relying on ex-
emptions from registration. 

(2) Has not asserted that Canadian 
law, or the jurisdiction of the courts of 
Canada, does not apply in a proceeding 
involving an Eligible Security. 

[65 FR 37677, June 15, 2000]

§ 270.8b–1 Scope of §§ 270.8b–1 to 
270.8b–32. 

The rules contained in §§ 270.8b–1 to 
270.8b–32 shall govern all registration 
statements pursuant to section 8 of the 
Act, including notifications of registra-
tion pursuant to section 8(a), and all 
reports pursuant to section 30 (a) or (b) 
of the Act, including all amendments 
to such statements and reports, except 
that any provision in a form covering 
the same subject matter as any such 
rule shall be controlling. 

[18 FR 8575, Dec. 19, 1953]

§ 270.8b–2 Definitions. 
Unless the context otherwise re-

quires, the terms in paragraphs (a) 
through (m) of this section, when used 
in the rules contained in §§ 270.8b–1 
through 270.8b–32, in the rules under 
section 30(a) or (b) of the Act or in the 

forms for registration statements and 
reports pursuant to section 8 or 30(a) or 
(b) of the Act, shall have the respective 
meanings indicated in this section. The 
terms ‘‘EDGAR,’’ ‘‘EDGAR Filer Man-
ual,’’ ‘‘electronic filer,’’ ‘‘electronic fil-
ing,’’ ‘‘electronic format,’’ ‘‘electronic 
submission,’’ ‘‘paper format,’’ and 
‘‘signature’’ shall have the meanings 
assigned to such terms in Regulation 
S–T—General Rules for Electronic Fil-
ings (Part 232 of this chapter). 

(a) Amount. The term ‘‘amount’’, 
when used in regard to securities, 
means the principal amount if relating 
to evidences of indebtedness, the num-
ber of shares if relating to shares, and 
the number of units if relating to any 
other kind of security. 

(b) Certified. The term ‘‘certified’’, 
when used in regard to financial state-
ments, means certified by an inde-
pendent public or independent certified 
public accountant or accountants. 

(c) Charter. The term ‘‘charter’’ in-
cludes articles of incorporation, dec-
laration of trust, articles of association 
or partnership, or any similar instru-
ment, as amended, effecting (either 
with or without filing with any govern-
mental agency) the organization or 
creation of an incorporated or unincor-
porated person. 

(d) Employee. The term ‘‘employee’’ 
does not include a director, trustee, of-
ficer or member of the advisory board. 

(e) Fiscal year. The term ‘‘fiscal year’’ 
means the annual accounting period or, 
if no closing date has been adopted, the 
calendar year ending on December 31. 

(f) Investment income. The term ‘‘in-
vestment income’’ means the aggre-
gate of net operating income or loss 
from real estate and gross income from 
interest, dividends and all other 
sources, exclusive of profit or loss on 
sales of securities or other properties. 

(g) Material. The term ‘‘material’’, 
when used to qualify a requirement for 
the furnishing of information as to any 
subject, limits the information re-
quired to those matters as to which an 
average prudent investor ought reason-
ably to be informed before buying or 
selling any security of the particular 
company. 

(h) Parent. A ‘‘parent’’ of a specified 
person is an affiliated person who con-
trols the specified person directly or 
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indirectly through one or more inter-
mediaries. 

(i) Previously filed or reported. The 
terms ‘‘previously filed’’ and ‘‘pre-
viously reported’’ means previously 
filed with, or reported in, a registra-
tion statement filed under section 8 of 
the Act or under the Securities Act of 
1933, a report filed under section 30 of 
the Act or section 13 or 15(d) of the Se-
curities Exchange Act of 1934, a defini-
tive proxy statement filed under sec-
tion 20 of the Act or section 14 of the 
Securities Exchange Act of 1934, or a 
prospectus filed under the Securities 
Act of 1933: Provided, That information 
contained in any such document shall 
be deemed to have been previously filed 
with, or reported to, an exchange only 
if such document is filed with such ex-
change. 

(j) Share. The term ‘‘share’’ means a 
share of stock in a corporation or unit 
of interest in an unincorporated per-
son. 

(k) Significant subsidiary. The term 
‘‘significant subsidiary’’ means a sub-
sidiary meeting any one of the fol-
lowing conditions: 

(1) The value of the investments in 
and advances to the subsidiary by its 
parent and the parent’s other subsidi-
aries, if any exceed 10 percent of the 
value of the assets of the parent or, if 
a consolidated balance sheet is filed, 
the value of the assets of the parent 
and its consolidated subsidiaries. 

(2) The total investment income of 
the subsidiary or, in the case of a non-
investment company subsidiary, the 
net income exceeds 10 percent of the 
total investment income of the parent 
or, if consolidated statements are filed, 
10 percent of the total investment in-
come of the parent and its consolidated 
subsidiaries. 

(3) The subsidiary is the parent of 
one or more subsidiaries and, together 
with such subsidiaries would, if consid-
ered in the aggregate, constitute a sig-
nificant subsidiary. 

(l) Subsidiary. A ‘‘subsidiary’’ of a 
specified person is an affiliated person 
who is controlled by the specified per-
son, directly or indirectly, through one 
or more intermediaries. 

(m) Totally-held subsidiary. The term 
‘‘totally-held subsidiary’’ means a sub-
sidiary (1) substantially all of whose 

outstanding securities are owned by its 
parent and/or the parent’s other to-
tally-held subsidiaries, and (2) which is 
not indebted to any person other than 
its parent and/or the parent’s other to-
tally-held subsidiaries in an amount 
which is material in relation to the 
particular subsidiary, excepting in-
debtedness incurred in the ordinary 
course of business which is not over-
due and which matures within one year 
from the date of its creation, whether 
evidenced by securities or not. 

[18 FR 8575, Dec. 19, 1953, as amended at 19 
FR 2779, May 14, 1954; 58 FR 14860, Mar. 18, 
1993; 65 FR 24802, Apr. 27, 2000]

§ 270.8b–3 Title of securities. 

Wherever the title of securities is re-
quired to be stated, there shall be given 
such information as will indicate the 
type and general character of the secu-
rities, including the following: 

(a) In the case of shares, the par or 
stated value, if any; the rate of divi-
dends, if fixed, and whether cumulative 
or noncumulative; a brief indication of 
the preference, if any; and if convert-
ible, a statement to that effect. 

(b) In the case of funded debt, the 
rate of interest; the date of maturity, 
or if the issue matures serially, a brief 
indication of the serial maturities, 
such as ‘‘maturing serially from 1950 to 
1960’’; if the payment of principal or in-
terest is contingent, an appropriate in-
dication of such contingency; a brief 
indication of the priority of the issue; 
and if convertible, a statement to that 
effect. 

(c) In the case of any other kind of 
security, appropriate information of 
comparable character. 

[18 FR 8575, Dec. 19, 1953]

§ 270.8b–4 Interpretation of require-
ments. 

Unless the context clearly shows oth-
erwise: 

(a) The forms require information 
only as to the company filing the reg-
istration statement or report. 

(b) Whenever any fixed period of time 
in the past is indicated, such period 
shall be computed from the date of fil-
ing. 
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(c) Whenever words relate to the fu-
ture, they have reference solely to 
present intention. 

(d) Any words indicating the holder 
of a position or office include persons, 
by whatever titles designated, whose 
duties are those ordinarily performed 
by holders of such positions or officers. 

[18 FR 8575, Dec. 18, 1953]

§ 270.8b–5 Time of filing original reg-
istration statement. 

An investment company shall file a 
registration statement with the Com-
mission on the appropriate form within 
three months after the filing of notifi-
cation of registration under section 
8(a) of the Act, provided that if the fis-
cal year of the company ends within 
the three months period, its registra-
tion statement may be filed within 
three months after the end of such fis-
cal year. 

[19 FR 2779, May 14, 1954]

§ 270.8b–6 [Reserved]

§ 270.8b–10 Requirements as to proper 
form. 

Every registration statement or re-
port shall be prepared in accordance 
with the form prescribed therefor by 
the Commission, as in effect on the 
date of filing. Any such statement or 
report shall be deemed to be filed on 
the proper form unless objection to the 
form is made by the Commission with-
in thirty days after the date of filing. 

[18 FR 8576, Dec. 19, 1953]

§ 270.8b–11 Number of copies; signa-
tures; binding. 

(a) Three complete copies of each 
registration statement or report, in-
cluding exhibits and all other papers 
and documents filed as a part thereof, 
shall be filed with the Commission. 

(b) In the case of a registration state-
ment filed on Form N–1A (§ 239.15A and 
§ 274.11A of this chapter), Form N–2 
(§ 239.14 and § 274.11a–1 of this chapter), 
Form N–3 (§ 239.17a and § 274.11b of this 
chapter), Form N–4 (§ 239.17b and 
§ 274.11c of this chapter), or Form N–6 
(§ 239.17c and § 274.11d of this chapter), 
three complete copies of each part of 
the registration statement (including, 
if applicable, exhibits and all other pa-

pers and documents filed as part of 
Part C of the registration statement) 
shall be filed with the Commission. 

(c) At least one copy of the registra-
tion statement or report shall be 
signed in the manner prescribed by the 
appropriate form. Unsigned copies shall 
be conformed. If the signature of any 
person is affixed pursuant to a power of 
attorney or other similar authority, a 
copy of such power of attorney or other 
authority shall also be filed with the 
registration statement or report. 

(d) Each copy of a registration state-
ment or report filed with the Commis-
sion shall be bound in one or more 
parts without stiff covers. The binding 
shall be made on the left-hand side and 
in such manner as to leave the reading 
matter legible. 

(e) Signatures. Where the Act or the 
rules thereunder, including paragraph 
(c) of this section, require a document 
filed with or furnished to the Commis-
sion to be signed, the document should 
be manually signed, or signed using ei-
ther typed signatures or duplicated or 
facsimile versions of manual signa-
tures. When typed, duplicated or fac-
simile signatures are used, each signa-
tory to the filing shall manually sign a 
signature page or other document au-
thenticating, acknowledging, or other-
wise adopting his or her signature that 
appears in the filing. Execute each 
such document before or at the time 
the filing is made and retain for a pe-
riod of five years. Upon request, the 
registrant shall furnish to the Commis-
sion or its staff a copy of any or all 
documents retained pursuant to this 
section. 

[49 FR 32059, Aug. 10, 1984, as amended at 50 
FR 26160, June 25, 1985; 57 FR 56835, Dec. 1, 
1992; 60 FR 26622, May 17, 1995; 63 FR 13944, 
Mar. 23, 1998; 67 FR 19870, Apr. 23, 2002]

§ 270.8b–12 Requirements as to paper, 
printing and language. 

(a) Registration statements and re-
ports shall be filed on good quality, 
unglazed, white paper, no larger than 
81⁄2×11 inches in size, insofar as prac-
ticable. To the extent that the reduc-
tion of larger documents would render 
them illegible, such documents may be 
filed on paper larger than 81⁄2×11 inches 
in size. 
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(b) In the case of a registration state-
ment filed on Form N–1A (§ 239.15A and 
§ 274.11A of this chapter), Form N–2 
(§ 239.14 and § 274.11a–1 of this chapter), 
Form N–3 (§ 239.17a and § 274.11b of this 
chapter), Form N–4 (§ 239.17b and 
§ 274.11c of this chapter), or Form N–6 
(§ 239.17c and § 274.11d of this chapter), 
Part C of the registration statement 
shall be filed on good quality, unglazed, 
white paper, no larger than 81⁄2×11 
inches in size, insofar as practicable. 
The prospectus and, if applicable, the 
Statement of Additional Information, 
however, may be filed on smaller-sized 
paper provided that the size of paper 
used in each document is uniform. 

(c) The registration statement or re-
port and, insofar as practicable all pa-
pers and documents filed as a part 
thereof, shall be printed, lithographed, 
mimeographed or typewritten. How-
ever, the registration statement or re-
port or any portion thereof may be pre-
pared by any similar process which, in 
the opinion of the Commission, pro-
duces copies suitable for permanent 
record. Irrespective of the process used, 
all copies of any such material shall be 
clear, easily readable and suitable for 
repeated photocopying. Debits in credit 
categories and credits in debit cat-
egories shall be designated so as to be 
clearly distinguishable as such on pho-
tocopies. 

(d) The body of all printed registra-
tion statements and reports and all 
notes to financial statements and other 
tabular data included therein shall be 
in roman type at least as large as 10-
point modern type. However, to the ex-
tent necessary for convenient presen-
tation, financial statements and other 
statistical or tabular data, including 
tabular data in notes, may be set in 
type at least as large and as legible as 
8-point modern type. All type shall be 
leaded at least 2-points. 

(e) Registration statements and re-
ports shall be in the English language. 
If any exhibit or other paper or docu-
ment filed with a registration state-
ment or report is in a foreign language, 
it shall be accompanied by a trans-
lation into the English language. 

(f) Where a registration statement or 
report is distributed through an elec-
tronic medium, issuers may satisfy leg-
ibility requirements applicable to 

printed documents, such as paper size, 
type size and font, bold–face type, 
italics and red ink, by presenting all 
required information in a format read-
ily communicated to investors, and 
where indicated, in a manner reason-
ably calculated to draw investor atten-
tion to specific information. 

[49 FR 32060, Aug. 10, 1984, as amended at 50 
FR 26160, June 25, 1985; 57 FR 56836, Dec. 1, 
1992; 61 FR 24657, May 15, 1996; 67 FR 19870, 
Apr. 23, 2002]

§ 270.8b–13 Preparation of registration 
statement or report. 

The registration statement or report 
shall contain the numbers and captions 
of all items of the appropriate form, 
but the text of the items may be omit-
ted provided the answers thereto are so 
prepared as to indicate to the reader 
the coverage of the items without the 
necessity of his referring to the text of 
the items or instructions thereto. How-
ever, where any item requires informa-
tion to be given in tabular form, it 
shall be given in substantially the tab-
ular form specified in the item. All in-
structions, whether appearing under 
the items of the form or elsewhere 
therein, are to be omitted from the reg-
istration statement or report. Unless 
expressly provided otherwise, if any 
item is inapplicable or the answer 
thereto is in the negative, an appro-
priate statement to that effect shall be 
made. 

[18 FR 8576, Dec. 19, 1953]

§ 270.8b–14 Riders; inserts. 
Riders shall not be used. If the reg-

istration statement or report is typed 
on a printed form, and the space pro-
vided for the answer to any given item 
is insufficient, reference shall be made 
in such space to a full insert page or 
pages on which the item number and 
caption and the complete answer are 
given. 

[18 FR 8576, Dec. 19, 1953]

§ 270.8b–15 Amendments. 
All amendments shall be filed under 

cover of the facing sheet of the appro-
priate form, shall be clearly identified 
as amendments, and shall comply with 
all pertinent requirements applicable 
to registration statements and reports. 
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Amendments shall be filed separately 
for each separate registration or report 
amended. Except as permitted under 
rule 102(b) of Regulation S–T 
(§ 232.102(b) of this chapter), any 
amendment filed under this section 
shall state the complete text of each 
item amended. An amendment to any 
report required to include the certifi-
cation as specified in § 270.30a–2 must 
provide a new certification by each 
principal executive officer and prin-
cipal financial officer of the registrant. 

[18 FR 8576, Dec. 19, 1953, as amended at 58 
FR 14860, Mar. 18, 1993; 68 FR 5365, Feb. 3, 
2003]

§ 270.8b–16 Amendments to registra-
tion statement. 

(a) Every registered management in-
vestment company which is required to 
file a semi-annual report on Form N–
SAR, as prescribed by rule 30b1–1 (17 
CFR 270.30b1–1), shall amend the reg-
istration statement required pursuant 
to Section 8(b) by filing, not more than 
120 days after the close of each fiscal 
year ending on or after the date upon 
which such registration statement was 
filed, the appropriate form prescribed 
for such amendments. 

(b) Paragraph (a) of this section shall 
not apply to a registered closed-end 
management investment company 
whose registration statement was filed 
on Form N–2; provided that the fol-
lowing information is transmitted to 
shareholders in its annual report to 
shareholders: 

(1) If the company offers a dividend 
reinvestment plan to shareholders, in-
formation about the plan required to 
be disclosed in the company’s pro-
spectus by Item 10.1.e of Form N–2 (17 
CFR 274.11a–1); 

(2) Any material changes in the com-
pany’s investment objectives or poli-
cies (described in Item 8.2 of Form N–2) 
that have not been approved by share-
holders; 

(3) Any changes in the company’s 
charter or by-laws that would delay or 
prevent a change of control of the com-
pany (described in Item 10.1.f of Form 
N–2) that have not been approved by 
shareholders; 

(4) Any material changes in the prin-
cipal risk factors associated with in-
vestment in the company (described in 
Item 8.3 of Form N–2); and 

(5) Any changes in the persons who 
are primarily responsible for the day-
to-day management of the company’s 
portfolio (described in Item 9.1.c of 
Form N–2), including any new person’s 
business experience during the past 
five years and the length of time he or 
she has been responsible for the man-
agement of the portfolio. 

(c) In lieu of including a description 
of the dividend reinvestment plan in its 
annual report, a company may comply 
with the disclosure requirement of 
paragraph (b)(1) of this section con-
cerning a company’s dividend reinvest-
ment plan by delivering to each share-
holder annually a separate document 
containing the information about the 
plan required to be disclosed in the 
company’s prospectus by Item 10.1.e of 
Form N–2. Any such document shall be 
deemed to be a record or document sub-
ject to the record-keeping require-
ments of section 31 (15 U.S.C. 80a–30) 
and the rules adopted thereunder (17 
CFR 270.31a–1 et seq.). 

(d) The changes required to be dis-
closed by paragraphs (b)(2) through 
(b)(5) of this section are those that oc-
curred since the later of either the ef-
fective date of the company’s registra-
tion statement relating to its initial 
offering of securities under the Securi-
ties Act of 1933 (15 U.S.C. 77a et seq.) (or 
the most recent post-effective amend-
ment thereto) or the close of the period 
covered by the previously transmitted 
annual shareholder report. 

[54 FR 10321, Mar. 13, 1989, as amended at 57 
FR 56836, Dec. 1, 1992]

§ 270.8b–20 Additional information. 

In addition to the information ex-
pressly required to be included in a reg-
istration statement or report, there 
shall be added such further material in-
formation, if any, as may be necessary 
to make the required statements, in 
the light of the circumstances under 
which they are made, not misleading. 

[18 FR 8576, Dec. 19, 1953]
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§ 270.8b–21 Information unknown or 
not available. 

Information required need be given 
only insofar as it is known or reason-
ably available to the registrant. If any 
required information is unknown and 
not reasonably available to the reg-
istrant, either because the obtaining 
thereof would involve unreasonable ef-
fort or expense, or because it rests pe-
culiarly within the knowledge of an-
other person not affiliated with the 
registrant, the information may be 
omitted subject to the following condi-
tions: 

(a) The registrant shall give such in-
formation on the subject as it possesses 
or can acquire without unreasonable 
effort or expense, together with the 
sources thereof. 

(b) The registrant shall include a 
statement either showing that unrea-
sonable effort or expense would be in-
volved or indicating the absence of any 
affiliation with the person within 
whose knowledge the information rests 
and stating the result of a request 
made to such person for the informa-
tion. 

[18 FR 8576, Dec. 19, 1953]

§ 270.8b–22 Disclaimer of control. 
If the existence of control is open to 

reasonable doubt in any instance, the 
registrant may disclaim the existence 
of control and any admission thereof; 
in such case, however, the registrant 
shall state the material facts pertinent 
to the possible existence of control. 

[18 FR 8576, Dec. 19, 1953]

§ 270.8b–23 Incorporation by ref-
erence. 

(a) Any registrant may incorporate 
by reference, in answer or partial an-
swer to any item of a registration 
statement or report, any information 
contained elsewhere in the statement 
or report or any information contained 
in any other statement, report or pro-
spectus filed with the Commission 
under any Act administered by it, so 
long as a copy of the other statement, 
report or prospectus is filed with each 
copy of the registration statement or 
report in which it is incorporated by 
reference. In the case of a registration 
statement, report, or prospectus filed 

in electronic format, the registrant 
need not file a copy of the document 
incorporated by reference if that docu-
ment also was filed in electronic for-
mat. A registrant may incorporate by 
reference matter contained in an ex-
hibit, however, only to the extent per-
mitted by §§ 270.8b–24 and 270.8b–32. 

(b) Any financial statement filed 
with the Commission pursuant to any 
act administered by the Commission 
may be incorporated by reference in a 
registration statement or report, filed 
with the Commission by the same or 
any other person, if it substantially 
conforms to the requirements of the 
form on which the statement or report 
is filed. 

(c) Material incorporated by ref-
erence shall be clearly identified in the 
reference. An express statement that 
the specified matter is incorporated by 
reference shall be made at the par-
ticular place in the registration state-
ment or report where the information 
is required. Matter shall not be incor-
porated by reference in any case where 
such incorporation would render the 
statement incomplete, unclear or con-
fusing. 

[18 FR 8576, Dec. 19, 1953, as amended at 19 
FR 2779, May 14, 1954; 58 FR 14860, Mar. 18, 
1993; 64 FR 27896, May 21, 1999; 65 FR 24802, 
Apr. 27, 2000]

§ 270.8b–24 Summaries or outlines of 
documents. 

Where an item requires a summary 
or outline of the provisions of any doc-
ument, only a brief statement shall be 
made, in succinct and condensed form, 
as to the most important provisions of 
the document. In addition to such 
statement, the summary or outline 
may incorporate by reference par-
ticular items, sections, or paragraphs 
of any exhibit and may be qualified in 
its entirety by such reference. Matter 
contained in an exhibit may be incor-
porated by reference in answer to an 
item only to the extent permitted by 
this section. 

[18 FR 8576, Dec. 19, 1953]

§ 270.8b–25 Extension of time for fur-
nishing information. 

(a) Subject to paragraph (b) of this 
section, if it is impractical to furnish 
any required information, document or 
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report at the time it is required to be 
filed, there may be filed with the Com-
mission as a separate document an ap-
plication (a) identifying the informa-
tion, document or report in question, 
(b) stating why the filing thereof at the 
time required is impracticable, and (c) 
requesting an extension of time for fil-
ing the information, document or re-
port to a specified date not more than 
60 days after the date it would other-
wise have to be filed. The application 
shall be deemed granted unless the 
Commission, within 10 days after re-
ceipt thereof, shall enter an order de-
nying the application. Section 270.0–5 
(Rule N–5) shall not apply to such ap-
plications. 

(b) If it is impracticable to furnish 
any document or report required to be 
filed in electronic format at the time it 
is required to be filed, the electronic 
filer may file under the temporary 
hardship provision of rule 201 of Regu-
lation S–T (§ 232.201 of this chapter) or 
may submit a written application for a 
continuing hardship exemption, in ac-
cordance with rule 202 of Regulation S–
T (§ 232.202 of this chapter). Applica-
tions for such exemptions shall be con-
sidered in accordance with the provi-
sions of those sections and paragraphs 
(h) and (i) of § 200.30–5 of this chapter. 

[18 FR 8576, Dec. 19, 1953, as amended at 58 
FR 14860, Mar. 18, 1993; 60 FR 14630, Mar. 20, 
1995]

§ 270.8b–30 Additional exhibits. 
A company may file such exhibits as 

it may desire, in addition to those re-
quired by the appropriate form. Such 
exhibits shall be so marked as to indi-
cate clearly the subject matters to 
which they refer. 

[18 FR 8576, Dec. 19, 1953]

§ 270.8b–31 Omission of substantially 
identical documents. 

In any case where two or more inden-
tures, contracts, franchises, or other 
documents required to be filed as ex-
hibits are substantially identical in all 
material respects except as to the par-
ties thereto, the dates of execution, or 
other details, copies of only one of such 
documents need be filed, with a sched-
ule identifying the other documents 
omitted and setting forth the material 

details in which such documents differ 
from the documents filed. The Commis-
sion may at any time in its discretion 
require the filing of copies of any docu-
ments so omitted. 

[18 FR 8576, Dec. 19, 1953]

§ 270.8b–32 Incorporation of exhibits 
by reference. 

(a) Except as provided in paragraph 
(c) of this section, any document or 
part thereof filed with the Commission 
pursuant to any Act administered by 
the Commission may, subject to the 
limitations of § 228.10(f) and § 229.10(d) 
of this chapter, be incorporated by ref-
erence as an exhibit to any registration 
statement or report filed with the 
Commission by the same or any other 
person. 

(b) If any modification has occurred 
in the text of any document incor-
porated by reference since the filing 
thereof, a statement containing the 
text of such modification and the date 
thereof shall be filed with the ref-
erence. 

(c) Electronic filings. A registrant may 
incorporate by reference into a reg-
istration statement or report required 
to be filed electronically only exhibits 
that have been filed in electronic for-
mat, unless the exhibit has been filed 
in paper under a hardship exemption 
(§§ 232.201 or 232.202 of this chapter) and 
any required confirming copy has been 
submitted. 

(Sec. 19, 48 Stat. 85, as amended, secs. 13, 15, 
23, 48 Stat. 894, 895, 901, as amended, sec. 20, 
49 Stat. 833, secs. 305, 307, 314, 319, 53 Stat. 
1154, 1156, 1167, 1173, as amended, sec. 39, 54 
Stat. 841; 15 U.S.C. 77s, 78m, 78o, 78w, 79t, 
77eee, 77ggg, 77nnn, 77sss, 80a–38) 

[18 FR 8576, Dec. 19, 1953, as amended at 29 
FR 2421, Feb. 13, 1964; 58 FR 14860, Mar. 18, 
1993; 60 FR 32825, June 23, 1995; 64 FR 27896, 
May 21, 1999; 65 FR 24802, Apr. 27, 2000]

§ 270.8f–1 Deregistration of certain 
registered investment companies. 

A registered investment company 
that seeks a Commission order declar-
ing that it is no longer an investment 
company may file an application with 
the Commission on Form N–8F (17 CFR 
274.218) if the investment company: 
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(a) Has sold substantially all of its 
assets to another registered invest-
ment company or merged into or con-
solidated with another registered in-
vestment company; 

(b) Has distributed substantially all 
of its assets to its shareholders and has 
completed, or is in the process of, wind-
ing up its affairs; 

(c) Qualifies for an exclusion from 
the definition of ‘‘investment com-
pany’’ under section 3(c)(1) (15 U.S.C. 
80a–3(c)(1)) or section 3(c)(7) (15 U.S.C. 
80a–3(c)(7)) of the Act; or 

(d) Has become a business develop-
ment company.

NOTE TO § 270.8F–1: Applicants who are not 
eligible to use Form N–8F to file an applica-
tion to deregister may follow the general 
guidance for filing applications under rule 0–
2 (17 CFR 270.0–2) of this chapter.

[64 FR 19471, Apr. 21, 1999]

§ 270.10b–1 Definition of regular 
broker or dealer. 

The term regular broker or dealer of an 
investment company shall mean: 

(a) One of the ten brokers or dealers 
that received the greatest dollar 
amount of brokerage commissions by 
virtue of direct or indirect participa-
tion in the company’s portfolio trans-
actions during the company’s most re-
cent fiscal year; 

(b) One of the ten brokers or dealers 
that engaged as principal in the largest 
dollar amount of portfolio transactions 
of the investment company during the 
company’s most recent fiscal year; or 

(c) One of the ten brokers or dealers 
that sold the largest dollar amount of 
securities of the investment company 
during the company’s most recent fis-
cal year. 

[49 FR 40572, Oct. 17, 1984]

§ 270.10e–1 Death, disqualification, or 
bona fide resignation of directors. 

If a registered investment company, 
by reason of the death, disqualifica-
tion, or bona fide resignation of any di-
rector, does not meet any requirement 
of the Act or any rule or regulation 
thereunder regarding the composition 
of the company’s board of directors, 
the operation of the relevant sub-
section of the Act, rule, or regulation 
will be suspended as to the company: 

(a) For 90 days if the vacancy may be 
filled by action of the board of direc-
tors; or 

(b) For 150 days if a vote of stock-
holders is required to fill the vacancy. 

[66 FR 3758, Jan. 16, 2001]

§ 270.10f–1 Conditional exemption of 
certain underwriting transactions. 

Any purchase or other acquisition by 
a registered management company act-
ing, pursuant to a written agreement, 
as an underwriter of securities of an 
issuer which is not an investment com-
pany shall be exempt from the provi-
sions of section 10(f) (54 Stat. 806; 15 
U.S.C. 80a–10) upon the following condi-
tions: 

(a) The party to such agreement 
other than such registered company is 
a principal underwriter of such securi-
ties, which principal underwriter (1) is 
a person primarily engaged in the busi-
ness of underwriting and distributing 
securities issued by other persons, sell-
ing securities to customers, or related 
activities, whose gross income nor-
mally is derived principally from such 
business or related activities, and (2) 
does not control or is not under com-
mon control with such registered com-
pany. 

(b) No public offering of the securi-
ties underwritten by such agreement 
has been made prior to the execution 
thereof. 

(c) Such securities have been effec-
tively registered pursuant to the Secu-
rities Act of 1933 (48 Stat. 74; 15 U.S.C. 
77a–aa) prior to the execution of such 
agreement. 

(d) In regard to any securities under-
written, whether or not purchased, by 
the registered company pursuant to 
such agreement, such company shall be 
allowed a rate of gross commission, 
spread, concession or other profit not 
less than the amount allowed to such 
principal underwriter, exclusive of any 
amounts received by such principal un-
derwriter as a management fee from 
other principal underwriters. 

(e) Such agreement is authorized by 
resolution adopted by a vote of not less 
than a majority of the board of direc-
tors of such registered company, none 
of which majority is an affiliated per-
son of such principal underwriter, of 

VerDate Jan<31>2003 05:21 Apr 15, 2003 Jkt 200054 PO 00000 Frm 00755 Fmt 8010 Sfmt 8010 Y:\SGML\200054T.XXX 200054T



756

17 CFR Ch. II (4–1–03 Edition)§ 270.10f–2

the issuer of the securities under-
written pursuant to such agreement or 
of any person engaged in a business de-
scribed in paragraph (a)(1) of this sec-
tion. 

(f) The resolution required in para-
graph (e) of this section shall state 
that it has been adopted pursuant to 
this section, and shall incorporate the 
terms of the proposed agreement by at-
taching a copy thereof as an exhibit or 
otherwise. 

(g) A copy of the resolution required 
in paragraph (e) of this section, signed 
by each member of the board of direc-
tors of the registered company who 
voted in favor of its adoption, shall be 
transmitted to the Commission not 
later than the fifth day succeeding the 
date on which such agreement is exe-
cuted. 

[Rule N–10F–1, 6 FR 1191, Feb. 28, 1941]

§ 270.10f–2 Exercise of warrants or 
rights received on portfolio securi-
ties. 

Any purchase or other acquisition of 
securities by a registered investment 
company pursuant to the exercise of 
warrants or rights to subscribe to or to 
purchase securities shall be exempt 
from the provisions of section 10(f) 
(section 10(f), 54 Stat. 807; 15 U.S.C. 80a–
10) of the Act, Provided, That the war-
rants or rights so exercised (a) were of-
fered or issued to such company as a 
security holder on the same basis as all 
other holders of the class or classes of 
securities to whom such warrants or 
rights were offered or issued, and (b) do 
not exceed 5 percent of the total 
amount of such warrants or rights so 
issued. 

[Rule N–10F–2, 9 FR 339, Jan. 8, 1944]

§ 270.10f–3 Exemption for the acquisi-
tion of securities during the exist-
ence of an underwriting or selling 
syndicate. 

(a) Definitions—(1) Domestic Issuer 
means any issuer other than a foreign 
government, a national of any foreign 
country, or a corporation or other or-
ganization incorporated or organized 
under the laws of any foreign country. 

(2) Eligible Foreign Offering means a 
public offering of securities, conducted 
under the laws of a country other than 

the United States, that meets the fol-
lowing conditions: 

(i) The offering is subject to regula-
tion by a ‘‘foreign financial regulatory 
authority,’’ as defined in section 
2(a)(50) of the Act [15 U.S.C. 80a–
2(a)(50)], in such country; 

(ii) The securities are offered at a 
fixed price to all purchasers in the of-
fering (except for any rights to pur-
chase securities that are required by 
law to be granted to existing security 
holders of the issuer); 

(iii) Financial statements, prepared 
and audited in accordance with stand-
ards required or permitted by the ap-
propriate foreign financial regulatory 
authority in such country, for the two 
years prior to the offering, are made 
available to the public and prospective 
purchasers in connection with the of-
fering; and 

(iv) If the issuer is a Domestic Issuer, 
it meets the following conditions: 

(A) It has a class of securities reg-
istered pursuant to section 12(b) or 
12(g) of the Securities Exchange Act of 
1934 [15 U.S.C. 78l(b) or 78l(g)] or is re-
quired to file reports pursuant to sec-
tion 15(d) of the Securities Exchange 
Act of 1934 [15 U.S.C. 78o(d)]; and 

(B) It has filed all the material re-
quired to be filed pursuant to section 
13(a) or 15(d) of the Securities Ex-
change Act of 1934 [15 U.S.C. 78m(a) or 
78o(d)] for a period of at least twelve 
months immediately preceding the sale 
of securities made in reliance upon this 
(or for such shorter period that the 
issuer was required to file such mate-
rial). 

(3) Eligible Municipal Securities means 
‘‘municipal securities,’’ as defined in 
section 3(a)(29) of the Securities Ex-
change Act of 1934 [15 U.S.C. 78c(a)(29)], 
that have received an investment grade 
rating from at least one NRSRO; pro-
vided, that if the issuer of the munic-
ipal securities, or the entity supplying 
the revenues or other payments from 
which the issue is to be paid, has been 
in continuous operation for less than 
three years, including the operation of 
any predecessors, the securities shall 
have received one of the three highest 
ratings from an NRSRO. 

(4) Eligible Rule 144A Offering means 
an offering of securities that meets the 
following conditions: 
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(i) The securities are offered or sold 
in transactions exempt from registra-
tion under section 4(2) of the Securities 
Act of 1933 [15 U.S.C. 77d(2)], rule 144A 
thereunder [§ 230.144A of this chapter], 
or rules 501–508 thereunder [§§ 230.501–
230.508 of this chapter]; 

(ii) The securities are sold to persons 
that the seller and any person acting 
on behalf of the seller reasonably be-
lieve to include qualified institutional 
buyers, as defined in § 230.144A(a)(1) of 
this chapter; and 

(iii) The seller and any person acting 
on behalf of the seller reasonably be-
lieve that the securities are eligible for 
resale to other qualified institutional 
buyers pursuant to § 230.144A of this 
chapter. 

(5) NRSRO has the same meaning as 
that set forth in § 270.2a–7(a)(14). 

(6) Managed portion of a portfolio of a 
registered investment company means 
a discrete portion of a portfolio of a 
registered investment company for 
which a subadviser is responsible for 
providing investment advice, provided 
that: 

(i) The subadviser is not an affiliated 
person of any investment adviser, pro-
moter, underwriter, officer, director, 
member of an advisory board, or em-
ployee of the registered investment 
company; and 

(ii) The subadviser’s advisory con-
tract: 

(A) Prohibits it from consulting with 
any subadviser of the investment com-
pany that is a principal underwriter or 
an affiliated person of a principal un-
derwriter concerning transactions of 
the investment company in securities 
or other assets; and 

(B) Limits its responsibility in pro-
viding advice to providing advice with 
respect to such portion. 

(7) Series of a series company means 
any class or series of a registered in-
vestment company that issues two or 
more classes or series of preferred or 
special stock, each of which is pre-
ferred over all other classes or series 
with respect to assets specifically allo-
cated to that class or series. 

(8) Subadviser means an investment 
adviser as defined in section 2(a)(20)(B) 
of the Act (15 U.S.C. 80a–2(a)(20)(B)). 

(b) Exemption for purchases by series 
companies and investment companies with 

managed portions. For purposes of this 
section and section 10(f) of the Act (15 
U.S.C. 80a–10(f)), each Series of a Series 
Company, and each Managed Portion of 
a registered investment company, is 
deemed to be a separate investment 
company. Therefore, a purchase or ac-
quisition of a security by a registered 
investment company is exempt from 
the prohibitions of section 10(f) of the 
Act if section 10(f) of the Act would not 
prohibit such purchase if each Series 
and each Managed Portion of the com-
pany were a separately registered in-
vestment company. 

(c) Exemption for other purchases. Any 
purchase of securities by a registered 
investment company prohibited by sec-
tion 10(f) of the Act [15 U.S.C. 80a–10(f)] 
shall be exempt from the provisions of 
such section if the following conditions 
are met: 

(1) Type of Security. The securities to 
be purchased are: 

(i) Part of an issue registered under 
the Securities Act of 1933 (15 U.S.C. 
77a—aa) that is being offered to the 
public; 

(ii) Part of an issue of government se-
curities, as defined in section 2(a)(16) of 
the Act (15 U.S.C. 80a–2(a)(16)); 

(iii) Eligible Municipal Securities; 
(iv) Securities sold in an Eligible 

Foreign Offering; or 
(v) Securities sold in an Eligible Rule 

144A Offering. 
(2) Timing and Price. (i) The securities 

are purchased prior to the end of the 
first day on which any sales are made, 
at a price that is not more than the 
price paid by each other purchaser of 
securities in that offering or in any 
concurrent offering of the securities 
(except, in the case of an Eligible For-
eign Offering, for any rights to pur-
chase that are required by law to be 
granted to existing security holders of 
the issuer); and 

(ii) If the securities are offered for 
subscription upon exercise of rights, 
the securities shall be purchased on or 
before the fourth day preceding the day 
on which the rights offering termi-
nates. 

(3) Reasonable Reliance. For purposes 
of determining compliance with para-
graphs (b)(1)(iv) and (b)(2)(i) of this sec-
tion, an investment company may rea-
sonably rely upon written statements 

VerDate Jan<31>2003 05:21 Apr 15, 2003 Jkt 200054 PO 00000 Frm 00757 Fmt 8010 Sfmt 8010 Y:\SGML\200054T.XXX 200054T



758

17 CFR Ch. II (4–1–03 Edition)§ 270.10f–3 

made by the issuer or a syndicate man-
ager, or by an underwriter or seller of 
the securities through which such in-
vestment company purchases the secu-
rities. 

(4) Continuous operation. If the securi-
ties to be purchased are part of an 
issue registered under the Securities 
Act of 1933 (15 U.S.C. 77a–aa) that is 
being offered to the public, are govern-
ment securities (as defined in section 
2(a)(16) of the Act (15 U.S.C. 80a–
2(a)(16))), or are purchased pursuant to 
an Eligible Foreign Offering or an Eli-
gible Rule 144A Offering, the issuer of 
the securities must have been in con-
tinuous operation for not less than 
three years, including the operations of 
any predecessors. 

(5) Firm Commitment Underwriting. 
The securities are offered pursuant to 
an underwriting or similar agreement 
under which the underwriters are com-
mitted to purchase all of the securities 
being offered, except those purchased 
by others pursuant to a rights offering, 
if the underwriters purchase any of the 
securities. 

(6) Reasonable Commission. The com-
mission, spread or profit received or to 
be received by the principal under-
writers is reasonable and fair compared 
to the commission, spread or profit re-
ceived by other such persons in connec-
tion with the underwriting of similar 
securities being sold during a com-
parable period of time. 

(7) Percentage limit. (i) Generally. The 
amount of securities of any class of 
such issue to be purchased by the in-
vestment company, aggregated with 
purchases by any other investment 
company advised by the investment 
company’s investment adviser, and any 
purchases by another account with re-
spect to which the investment adviser 
has investment discretion if the invest-
ment adviser exercised such invest-
ment discretion with respect to the 
purchase, does not exceed the following 
limits: 

(A) If purchased in an offering other 
than an Eligible Rule 144A Offering, 25 
percent of the principal amount of the 
offering of such class; or 

(B) If purchased in an Eligible Rule 
144A Offering, 25 percent of the total of: 

(1) The principal amount of the offer-
ing of such class sold by underwriters 

or members of the selling syndicate to 
qualified institutional buyers, as de-
fined in § 230.144A(a)(1) of this chapter; 
plus 

(2) The principal amount of the offer-
ing of such class in any concurrent 
public offering. 

(ii) Exemption from percentage limit. 
The requirement in paragraph (c)(7)(i) 
of this section applies only if the in-
vestment adviser of the investment 
company is, or is an affiliated person 
of, a principal underwriter of the secu-
rity; and 

(iii) Separate aggregation. The require-
ment in paragraph (c)(7)(i) of this sec-
tion applies independently with respect 
to each investment adviser of the in-
vestment company that is, or is an af-
filiated person of, a principal under-
writer of the security. 

(8) Prohibition of Certain Affiliate 
Transactions. Such investment com-
pany does not purchase the securities 
being offered directly or indirectly 
from an officer, director, member of an 
advisory board, investment adviser or 
employee of such investment company 
or from a person of which any such of-
ficer, director, member of an advisory 
board, investment adviser or employee 
is an affiliated person; provided, that a 
purchase from a syndicate manager 
shall not be deemed to be a purchase 
from a specific underwriter if: 

(i) Such underwriter does not benefit 
directly or indirectly from the trans-
action; or 

(ii) In respect to the purchase of Eli-
gible Municipal Securities, such pur-
chase is not designated as a group sale 
or otherwise allocated to the account 
of any person from whom this para-
graph prohibits the purchase. 

(9) Periodic Reporting. The existence 
of any transactions effected pursuant 
to this section shall be reported on the 
Form N–SAR [§ 274.101 of this chapter] 
of the investment company and a writ-
ten record of each such transaction, 
setting forth from whom the securities 
were acquired, the identity of the un-
derwriting syndicate’s members, the 
terms of the transaction, and the infor-
mation or materials upon which the de-
termination described in paragraph 
(b)(10)(iii) of this section was made 
shall be attached thereto. 
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(10) Board Review. The board of direc-
tors of the investment company, in-
cluding a majority of the directors who 
are not interested persons of the in-
vestment company: 

(i) Has approved procedures, pursuant 
to which such purchases may be ef-
fected for the company, that are rea-
sonably designed to provide that the 
purchases comply with all the condi-
tions of this section; 

(ii) Approves such changes to the pro-
cedures as the board deems necessary; 
and 

(iii) Determines no less frequently 
than quarterly that all purchases made 
during the preceding quarter were ef-
fected in compliance with such proce-
dures. 

(11) Board Composition, Selection, and 
Representation. (i) A majority of the di-
rectors of the investment company are 
not interested persons of the company, 
and those directors select and nomi-
nate any other disinterested directors 
of the company; and 

(ii) Any person who acts as legal 
counsel for the disinterested directors 
of the company is an independent legal 
counsel. 

(12) Maintenance of Records. The in-
vestment company: 

(i) Shall maintain and preserve per-
manently in an easily accessible place 
a written copy of the procedures, and 
any modification thereto, described in 
paragraphs (b)(10)(i) and (b)(10)(ii) of 
this section; and 

(ii) Shall maintain and preserve for a 
period not less than six years from the 
end of the fiscal year in which any 
transactions occurred, the first two 
years in an easily accessible place, a 
written record of each such trans-
action, setting forth from whom the se-
curities were acquired, the identity of 
the underwriting syndicate’s members, 
the terms of the transaction, and the 
information or materials upon which 
the determination described in para-
graph (b)(10)(iii) of this section was 
made. 

[62 FR 42408, Aug. 7, 1997, as amended at 66 
FR 3758, Jan. 16, 2001; 67 FR 31079, May 8, 
2002; 68 FR 3152, Jan. 22, 2003]

§ 270.11a–1 Definition of ‘‘exchange’’ 
for purposes of section 11 of the 
Act. 

(a) For the purposes of section 11 of 
the Act, the term exchange as used 
therein shall include the issuance of 
any security by a registered invest-
ment company in an amount equal to 
the proceeds, or any portion of the pro-
ceeds, paid or payable— 

(1) Upon the repurchase, by or at the 
instance of such issuer, of an out-
standing security the terms of which 
provide for its termination, retirement 
or cancellation, or 

(2) Upon the termination, retirement 
or cancellation of an outstanding secu-
rity of such issuer in accordance with 
the terms thereof. 

(b) A security shall not be deemed to 
have been repurchased by or at the in-
stance of the issuer, or terminated, re-
tired or canceled in accordance with 
the terms of the security if— 

(1) The security was redeemed or re-
purchased at the instance of the hold-
er; or 

(2) A security holder’s account was 
closed for failure to make payments as 
prescribed in the security or instru-
ments pursuant to which the security 
was issued, and notice of intention to 
close the account was mailed to the se-
curity holder, and he had a reasonable 
time in which to meet the deficiency; 
or 

(3) Sale of the security was restricted 
to a specified, limited group of persons 
and, in accordance with the terms of 
the security or the instruments pursu-
ant to which the security was issued, 
upon its being transferred by the hold-
er to a person not a member of the 
group eligible to purchase the security, 
the issuer required the surrender of the 
security and paid the redemption price 
thereof. 

(c) The provisions of paragraph (a) of 
this section shall not apply if, fol-
lowing the repurchase of an out-
standing security by or at the instance 
of the issuer or the termination, retire-
ment or cancellation of an outstanding 
security in accordance with the terms 
thereof— 

(1) The proceeds are actually paid to 
the security holder by or on behalf of 
the issuer within 7 days, and 
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(2) No sale and no offer (other than 
by way of exchange) of any security of 
the issuer is made by or on behalf of 
the issuer to the person to whom such 
proceeds were paid, within 60 days after 
such payment. 

(d) The provisions of paragraph (a) of 
this section shall not apply to the re-
purchase, termination, retirement, or 
cancellation of a security outstanding 
on the effective date of this section or 
issued pursuant to a subscription 
agreement or other plan of acquisition 
in effect on such date. 

(Sec. 11, 54 Stat. 808; 15 U.S.C. 80a–11) 

[32 FR 10728, July 21, 1967]

§ 270.11a–2 Offers of exchange by cer-
tain registered separate accounts or 
others the terms of which do not re-
quire prior Commission approval. 

(a) As used in this section: 
(1) Deferred sales load shall mean any 

sales load, including a contingent de-
ferred sales load, that is deducted upon 
redemption or annuitization of 
amounts representing all or a portion 
of a securityholder’s interest in a sepa-
rate account; 

(2) Exchanged security shall include 
not only the security or securities (or 
portion[s] thereof) of a securityholder 
actually exchanged pursuant to an ex-
change offer but also any security or 
securities (or portion[s] thereof) of the 
securityholder previously exchanged 
for the exchanged security or its prede-
cessors; 

(3) Front-end sales load shall mean 
any sales load that is deducted from 
one or more purchase payments made 
by a securityholder before they are in-
vested in a separate account; and 

(4) Purchase payments made for the ac-
quired security, as used in paragraphs 
(c)(2) and (d)(2) of this section, shall 
not include any purchase payments 
made for the exchanged security or any 
appreciation attributable to those pur-
chase payments that are transferred to 
the offering account in connection with 
an exchange. 

(b) Notwithstanding section 11 of the 
Act [15 U.S.C. 80a–11], any registered 
separate account or any principal un-
derwriter for such an account (collec-
tively, the ‘‘offering account’’) may 
make or cause to be made an offer to 
the holder of a security of the offering 

account, or of any other registered sep-
arate account having the same insur-
ance company depositor or sponsor as 
the offering account or having an in-
surance company depositor or sponsor 
that is an affiliate of the offering ac-
count’s depositor or sponsor, to ex-
change his security (or portion thereof) 
(the ‘‘exchanged security’’) for a secu-
rity (or portion thereof) of the offering 
account (the ‘‘acquired security’’) 
without the terms of such exchange 
offer first having been submitted to 
and approved by the Commission, as 
provided below: 

(1) If the securities (or portions 
thereof) involved are variable annuity 
contracts, then 

(i) The exchange must be made on 
the basis of the relative net asset val-
ues of the securities to be exchanged, 
except that the offering account may 
deduct at the time of the exchange 

(A) An administrative fee which is 
disclosed in the part of the offering ac-
count’s registration statement under 
the Securities Act of 1933 relating to 
the prospectus, and 

(B) Any front-end sales load per-
mitted by paragraph (c) of this section, 
and 

(ii) Any deferred sales load imposed 
on the acquired security by the offer-
ing account shall be calculated in the 
manner prescribed by paragraph (d) or 
(e) of this section; or 

(2) If the securities (or portions 
thereof) involved are variable life in-
surance contracts offered by a separate 
account registered under the Act as a 
unit investment trust, then the ex-
change must be made on the basis of 
the relative net asset values of the se-
curities to be exchanged, except that 
the offering account may deduct at the 
time of the exchange an administrative 
fee which is disclosed in the part of the 
offering account’s registration state-
ment under the Securities Act of 1933 
relating to the prospectus. 

(c) If the offering account imposes a 
front-end sales load on the acquired se-
curity, then such sales load 

(1) Shall be a percentage that is no 
greater than the excess of the rate of 
the front-end sales load otherwise ap-
plicable to that security over the rate 
of any front-end sales load previously 
paid on the exchanged security, and 
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(2) Shall not exceed 9 percent of the 
sum of the purchase payments made 
for the acquired security and the ex-
changed security. 

(d) If the offering account imposes a 
deferred sales load on the acquired se-
curity and the exchanged security was 
also subject to a deferred sales load, 
then any deferred sales load imposed 
on the acquired security: 

(1) Shall be calulated as if 
(i) The holder of the acquired secu-

rity had been the holder of that secu-
rity from the date on which he became 
the holder of the exchanged security 
and 

(ii) Purchase payments made for the 
exchanged security had been made for 
the acquired security on the date on 
which they were made for the ex-
changed security; and 

(2) Shall not exceed 9 percent of the 
sum of the purchase payments made 
for the acquired security and the ex-
changed security. 

(e) If the offering account imposes a 
deferred sales load on the acquired se-
curity and a front-end sales load was 
paid on the exchanged security, then 
any deferred sales load imposed on the 
acquired security may not be imposed 
on purchase payments made for the ex-
changed security or any appreciation 
attributable to purchase payments 
made for the exchanged security that 
are transferred in connection with the 
exchange. 

(f) Notwithstanding the foregoing, no 
offer of exchange shall be made in reli-
ance on this section if both a front-end 
sales load and a deferred sales load are 
to be imposed on the acquired security 
or if both such sales loads are imposed 
on the exchanged security. 

(Sec. 11(a) (15 U.S.C. 80a–11(a)) and sec. 38(a) 
(15 U.S.C. 80a–37(a)) of the Act) 

[48 FR 36245, Aug. 10, 1983]

§ 270.11a–3 Offers of exchange by 
open-end investment companies 
other than separate accounts. 

(a) For purposes of this rule: 
(1) Acquired security means the secu-

rity held by a securityholder after 
completing an exchange pursuant to an 
exchange offer; 

(2) Administrative fee means any fee, 
other than a sales load, deferred sales 
load or redemption fee, that is 

(i) Reasonably intended to cover the 
costs incurred in processing exchanges 
of the type for which the fee is charged, 
Provided that: the offering company 
will maintain and preserve records of 
any determination of the costs in-
curred in connection with exchanges 
for a period of not less than six years, 
the first two years in an easily acces-
sible place. The records preserved 
under this provision shall be subject to 
inspection by the Commission in ac-
cordance with section 31(b) of the Act 
(15 U.S.C. 80a–30(b)) as if such records 
were records required to be maintained 
under rules adopted under section 31(a) 
of the Act (15 U.S.C. 80a–30a)); or 

(ii) A nominal fee as defined in para-
graph (a)(8) of this section; 

(3) Deferred sales load means any 
amount properly chargeable to sales or 
promotional expenses that is paid by a 
shareholder after purchase but before 
or upon redemption; 

(4) Exchanged security means 
(i) The security actually exchanged 

pursuant to an exchange offer, and 
(ii) Any security previously ex-

changed for such security or for any of 
its predecessors; 

(5) Group of investment companies 
means any two or more registered 
open-end investment companies that 
hold themselves out to investors as re-
lated companies for purposes of invest-
ment and investor services, and 

(i) That have a common investment 
adviser or principal underwriter, or 

(ii) The investment adviser or prin-
cipal underwriter of one of the compa-
nies is an affiliated person as defined in 
section 2(a)(3) of the Act (15 U.S.C. 80a–
2(a)(3)) of the investment adviser or 
principal underwriter of each of the 
other companies; 

(6) Offering company means a reg-
istered open-end investment company 
(other than a registered separate ac-
count) or any principal underwriter 
thereof that makes an offer (an ‘‘ex-
change offer’’) to the holder of a secu-
rity of that company, or of another 
open-end investment company within 
the same group of investment compa-
nies as the offering company, to ex-
change that security for a security of 
the offering company; 

(7) Redemption fee means any fee 
(other than a sales load, deferred sales 
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load or administrative fee) that is paid 
to the fund and is reasonably intended 
to compensate the fund for expenses di-
rectly related to the redemption of 
fund shares; and 

(8) Nominal fee means a slight or de 
minimis fee. 

(b) Nothwithstanding section 11(a) of 
the Act (15 U.S.C. 80a–11(a)), and except 
as provided in paragraphs (d) and (e) of 
this section, in connection with an ex-
change offer an offering company may 
cause a securityholder to be charged a 
sales load on the acquired security, a 
redemption fee, an administrative fee, 
or any combination of the foregoing, 
Provided that:

(1) Any administrative fee or sched-
uled variation thereof is applied uni-
formly to all securityholders of the 
class specified; 

(2) Any redemption fee charged with 
respect to the exchanged security or 
any scheduled variation thereof 

(i) Is applied uniformly to all 
securityholders of the class specified, 
and 

(ii) Does not exceed the redemption 
fee applicable to a redemption of the 
exchanged security in the absence of an 
exchange. 
Any scheduled variation of a redemp-
tion fee must be reasonably related to 
the costs to the fund of processing the 
type of redemptions for which the fee is 
charged; 

(3) No deferred sales load is imposed 
on the exchanged security at the time 
of an exchange; 

(4) Any sales load charged with re-
spect to the acquired security is a per-
centage that is no greater than the ex-
cess, if any, of the rate of the sales load 
applicable to that security in the ab-
sence of an exchange over the sum of 
the rates of all sales loads previously 
paid on the exchanged security, Pro-
vided that:

(i) The percentage rate of any sales 
load charged when the acquired secu-
rity is redeemed, that is solely the re-
sult of a deferred sales load imposed on 
the exchanged security, may be no 
greater than the excess, if any, of the 
applicable rate of such sales load, cal-
culated in accordance with paragraph 
(b)(5) of this section, over the sum of 
the rates of all sales loads previously 
paid on the acquired security, and 

(ii) In no event may the sum of the 
rates of all sales loads imposed prior to 
and at the time the acquired security 
is redeemed, including any sales load 
paid or to be paid with respect to the 
exchanged security, exceed the max-
imum sales load rate, calculated in ac-
cordance with paragraph (b)(5) of this 
section, that would be applicable in the 
absence of an exchange to the security 
(exchanged or acquired) with the high-
est such rate; 

(5) Any deferred sales load charged at 
the time the acquired security is re-
deemed is calculated as if the holder of 
the acquired security had held that se-
curity from the date on which he be-
came the holder of the exchanged secu-
rity, Provided that:

(i) The time period during which the 
acquired security is held need not be 
included when the amount of the de-
ferred sales load is calculated, if the 
deferred sales load is 

(A) reduced by the amount of any 
fees collected on the acquired security 
under the terms of any plan of distribu-
tion adopted in accordance with rule 
12b–1 under the Act (17 CFR 270.12b–1) 
(a ‘‘12b–1 plan’’), and 

(B) Solely the result of a sales load 
imposed on the exchanged security, 
and no other sales loads, including de-
ferred sales loads, are imposed with re-
spect to the acquired security, 

(ii) The time period during which the 
exchanged security is held need not be 
included when the amount of the de-
ferred sales load on the acquired secu-
rity is calculated, if 

(A) The deferred sales load is reduced 
by the amount of any fees previously 
collected on the exchanged security 
under the terms of any 12b–1 plan, and 

(B) The exchanged security was not 
subject to any sales load, and 

(iii) The holding periods in this sub-
section may be computed as of the end 
of the calendar month in which a secu-
rity was purchased or redeemed; 

(6) The prospectus of the offering 
company discloses 

(i) The amount of any administrative 
or redemption fee imposed on an ex-
change transaction for its securities, as 
well as the amount of any administra-
tive or redemption fee imposed on its 
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securityholders to acquire the securi-
ties of other investment companies in 
an exchange transaction, and 

(ii) If the offering company reserves 
the right to change the terms of or ter-
minate an exchange offer, that the ex-
change offer is subject to termination 
and its terms are subject to change; 

(7) Any sales literature or advertising 
that mentions the existence of the ex-
change offer also discloses 

(i) The existence of any administra-
tive fee or redemption fee that would 
be imposed at the time of an exchange; 
and 

(ii) If the offering company reserves 
the right to change the terms of or ter-
minate the exchange offer, that the ex-
change offer is subject to termination 
and its terms are subject to change; 

(8) Whenever an exchange offer is to 
be terminated or its terms are to be 
amended materially, any holder of a 
security subject to that offer shall be 
given prominent notice of the impend-
ing termination or amendment at least 
60 days prior to the date of termination 
or the effective date of the amendment, 
Provided that:

(i) No such notice need be given if the 
only material effect of an amendment 
is to reduce or eliminate an adminis-
trative fee, sales load or redemption 
fee payable at the time of an exchange, 
and 

(ii) No notice need be given if, under 
extraordinary circumstances, either 

(A) There is a suspension of the re-
demption of the exchanged security 
under section 22(e) of the Act [15 U.S.C. 
80a–22(e)] and the rules and regulations 
thereunder, or 

(B) The offering company tempo-
rarily delays or ceases the sale of the 
acquired security because it is unable 
to invest amounts effectively in ac-
cordance with applicable investment 
objectives, policies and restrictions; 
and 

(9) In calculating any sales load 
charged with respect to the acquired 
security: 

(i) If a securityholder exchanges less 
than all of his securities, the security 
upon which the highest sales load rate 
was previously paid is deemed ex-
changed first; and 

(ii) If the exchanged security was ac-
quired through reinvestment of divi-

dends or capital gains distributions, 
that security is deemed to have been 
sold with a sales load rate equal to the 
sales load rate previously paid on the 
security on which the dividend was 
paid or distribution made. 

(c) If either no sales load is imposed 
on the acquired security or the sales 
load imposed is less than the maximum 
allowed by paragraph (b)(4) of this sec-
tion, the offering company may require 
the exchanging securityholder to have 
held the exchanged security for a min-
imum period of time previously estab-
lished by the offering company and ap-
plied uniformly to all securityholders 
of the class specified. 

(d) Any offering company that has 
previously made an offer of exchange 
may continue to impose fees or sales 
loads permitted by an order under sec-
tion 11(a) of the Act upon shares pur-
chased before the earlier of (1) One year 
after the effective date of this section, 
or (2) When the offer has been brought 
into compliance with the terms of this 
section, and upon shares acquired 
through reinvestment of dividends or 
capital gains distributions based on 
such shares, until such shares are re-
deemed. 

(e) Any offering company that has 
previously made an offer of exchange 
cannot rely on this section to amend 
such prior offer unless 

(1) The offering company’s prospectus 
disclosed, during at least the two year 
period prior to the amendment of the 
offer (or, if the fund is less than two 
years old, at all times the offer has 
been outstanding) that the terms of the 
offer were subject to change, or 

(2) The only effect of such change is 
to reduce or eliminate an administra-
tive fee, sales load or redemption fee 
payable at the time of an exchange. 

[54 FR 35185, Aug. 24, 1989, as amended at 61 
FR 49016, Sept. 17, 1996]

§ 270.12b–1 Distribution of shares by 
registered open-end management 
investment company. 

(a)(1) Except as provided in this sec-
tion, it shall be unlawful for any reg-
istered open-end management invest-
ment company (other than a company 
complying with the provisions of sec-
tion 10(d) of the Act (15 U.S.C. 80a–
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10(d))) to act as a distributor of securi-
ties of which it is the issuer, except 
through an underwriter. 

(2) For purposes of this section, such 
a company will be deemed to be acting 
as a distributor of securities of which 
it is the issuer, other than through an 
underwriter, if it engages directly or 
indirectly in financing any activity 
which is primarily intended to result in 
the sale of shares issued by such com-
pany, including, but not necessarily 
limited to, advertising, compensation 
of underwriters, dealers, and sales per-
sonnel, the printing and mailing of 
prospectuses to other than current 
shareholders, and the printing and 
mailing of sales literature. 

(b) A registered, open-end manage-
ment investment company (‘‘Com-
pany’’) may act as a distributor of se-
curities of which it is the issuer: Pro-
vided, That any payments made by 
such company in connection with such 
distribution are made pursuant to a 
written plan describing all material as-
pects of the proposed financing of dis-
tribution and that all agreements with 
any person relating to implementation 
of the plan are in writing: And further 
provided, That: 

(1) Such plan has been approved by a 
vote of at least a majority of the out-
standing voting securities of such com-
pany, if adopted after any public offer-
ing of the company’s voting securities 
or the sale of such securities to persons 
who are not affiliated persons of the 
company, affiliated persons of such 
persons, promoters of the company, or 
affiliated persons of such promoters; 

(2) Such plan, together with any re-
lated agreements, has been approved by 
a vote of the board of directors of such 
company, and of the directors who are 
not interested persons of the company 
and have no direct or indirect financial 
interest in the operation of the plan or 
in any agreements related to the plan, 
cast in person at a meeting called for 
the purpose of voting on such plan or 
agreements; and 

(3) Such plan or agreement provides, 
in substance: 

(i) That it shall continue in effect for 
a period of more than one year from 
the date of its execution or adoption 
only so long as such continuance is 
specifically approved at least annually 

in the manner described in paragraph 
(b)(2) of this section; 

(ii) That any person authorized to di-
rect the disposition of monies paid or 
payable by such company pursuant to 
the plan or any related agreement shall 
provide to the company’s board of di-
rectors, and the directors shall review, 
at least quarterly, a written report of 
the amounts so expended and the pur-
poses for which such expenditures were 
made; and 

(iii) In the case of a plan, that it may 
be terminated at any time by vote of a 
majority of the members of the board 
of directors of the company who are 
not interested persons of the company 
and have no direct or indirect financial 
interest in the operation of the plan or 
in any agreements related to the plan 
or by vote of a majority of the out-
standing voting securities of such com-
pany; and 

(iv) In the case of an agreement re-
lated to a plan, 

(A) That it may be terminated at any 
time, without the payment of any pen-
alty, by vote of a majority of the mem-
bers of the board of directors of such 
company who are not interested per-
sons of the company and have no direct 
or indirect financial interest in the op-
eration of the plan or in any agree-
ments related to the plan or by vote of 
a majority of the outstanding voting 
securities of such company on not 
more than sixty days’ written notice to 
any other party to the agreement, and 

(B) For its automatic termination in 
the event of its assignment; and 

(4) Such plan provides that it may 
not be amended to increase materially 
the amount to be spent for distribution 
without shareholder approval and that 
all material amendments of the plan 
must be approved in the manner de-
scribed in paragraph (b)(2) of this sec-
tion; 

(5) Such plan is implemented and 
continued in a manner consistent with 
the provisions of paragraphs (c), (d), 
and (e) of this section; 

(c) A registered open-end manage-
ment investment company may rely on 
the provisions of paragraph (b) of this 
section only if: 

(1) A majority of the directors of the 
company are not interested persons of 
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the company, and those directors se-
lect and nominate any other disin-
terested directors of the company; and 

(2) Any person who acts as legal 
counsel for the disinterested directors 
of the company is an independent legal 
counsel; 

(d) In considering whether a reg-
istered open-end management invest-
ment company should implement or 
continue a plan in reliance on para-
graph (b) of this section, the directors 
of such company shall have a duty to 
request and evaluate, and any person 
who is a party to any agreement with 
such company relating to such plan 
shall have a duty to furnish, such in-
formation as may reasonably be nec-
essary to an informed determination of 
whether such plan should be imple-
mented or continued; in fulfilling their 
duties under this paragraph the direc-
tors should consider and give appro-
priate weight to all pertinent factors, 
and minutes describing the factors con-
sidered and the basis for the decision to 
use company assets for distribution 
must be made and preserved in accord-
ance with paragraph (f) of this section;

NOTE: For a discussion of factors which 
may be relevant to a decision to use com-
pany assets for distribution, see Investment 
Company Act Releases Nos. 10862, September 
7, 1979, and 11414, October 28, 1980.

(e) A registered open-end manage-
ment investment company may imple-
ment or continue a plan pursuant to 
paragraph (b) of this section only if the 
directors who vote to approve such im-
plementation or continuation con-
clude, in the exercise of reasonable 
business judgment and in light of their 
fiduciary duties under state law and 
under sections 36(a) and (b) (15 U.S.C. 
80a–35 (a) and (b)) of the Act, that there 
is a reasonable likelihood that the plan 
will benefit the company and its share-
holders; and 

(f) A registered open-end manage-
ment investment company must pre-
serve copies of any plan, agreement or 
report made pursuant to this section 
for a period of not less than six years 
from the date of such plan, agreement 
or report, the first two years in an eas-
ily accessible place. 

(g) If a plan covers more than one se-
ries or class of shares, the provisions of 
the plan must be severable for each se-
ries or class, and whenever this section 

provides for any action to be taken 
with respect to a plan, that action 
must be taken separately for each se-
ries or class affected by the matter. 
Nothing in this paragraph (g) shall af-
fect the rights of any purchase class 
under § 270.18f–3(e)(2)(iii). 

[45 FR 73905, Nov. 7, 1980, as amended at 60 
FR 11885, Mar. 2, 1995; 61 FR 49011, Sept. 17, 
1996; 62 FR 51765, Oct. 3, 1997; 66 FR 3758, Jan. 
16, 2001]

§ 270.12d2–1 Definition of insurance 
company for purposes of sections 
12(d)(2) and 12(g) of the Act. 

For purposes of sections 12(d)(2) and 
12(g) of the Act [15 U.S.C. 80a–12(d)(2) 
and 80a–12(g)], insurance company shall 
include a foreign insurance company as 
that term is used in rule 3a–6 under the 
Act (17 CFR 270.3a–6). 

[56 FR 56300, Nov. 4, 1991]

§ 270.12d3–1 Exemption of acquisitions 
of securities issued by persons en-
gaged in securities related busi-
nesses. 

(a) Notwithstanding section 12(d)(3) 
of the Act, a registered investment 
company, or any company or compa-
nies controlled by such registered in-
vestment company (‘‘acquiring com-
pany’’) may acquire any security 
issued by any person that, in its most 
recent fiscal year, derived 15 percent or 
less of its gross revenues from securi-
ties related activities unless the ac-
quiring company would control such 
person after the acquisition. 

(b) Notwithstanding section 12(d)(3) 
of the Act, an acquiring company may 
acquire any security issued by a person 
that, in its most recent fiscal year, de-
rived more than 15 percent of its gross 
revenues from securities related activi-
ties, provided that: 

(1) Immediately after the acquisition 
of any equity security, the acquiring 
company owns not more than five per-
cent of the outstanding securities of 
that class of the issuer’s equity securi-
ties; 

(2) Immediately after the acquisition 
of any debt security, the acquiring 
company owns not more than ten per-
cent of the outstanding principal 
amount of the issuer’s debt securities; 
and 
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(3) Immediately after any such acqui-
sition, the acquiring company has in-
vested not more than five percent of 
the value of its total assets in the secu-
rities of the issuer. 

(c) Notwithstanding paragraphs (a) 
and (b) of this section, this section does 
not exempt the acquisition of: 

(1) A general partnership interest; or 
(2) A security issued by the acquiring 

company’s promoter, principal under-
writer, or any affiliated person of such 
promoter, or principal underwriter; or 

(3) A security issued by the acquiring 
company’s investment adviser, or an 
affiliated person of the acquiring com-
pany’s investment adviser, other than 
a security issued by a subadviser or an 
affiliated person of a subadviser of the 
acquiring company provided that: 

(i) Prohibited relationships. The sub-
adviser that is (or whose affiliated per-
son is) the issuer is not, and is not an 
affiliated person of, an investment ad-
viser responsible for providing advice 
with respect to the portion of the ac-
quiring company that is acquiring the 
securities, or of any promoter, under-
writer, officer, director, member of an 
advisory board, or employee of the ac-
quiring company; 

(ii) Advisory contract. The advisory 
contracts of the Subadviser that is (or 
whose affiliated person is) the issuer, 
and any Subadviser that is advising the 
portion of the acquiring company that 
is purchasing the securities: 

(A) Prohibit them from consulting 
with each other concerning trans-
actions of the acquiring company in se-
curities or other assets, other than for 
purposes of complying with the condi-
tions of paragraphs (a) and (b) of this 
section; and 

(B) Limit their responsibility in pro-
viding advice to providing advice with 
respect to a discrete portion of the ac-
quiring company’s portfolio. 

(d) For purposes of this section: 
(1) Securities related activities are a 

person’s activities as a broker, a deal-
er, an underwriter, an investment ad-
viser registered under the Investment 
Advisers Act of 1940, as amended, or as 
an investment adviser to a registered 
investment company. 

(2) An issuer’s gross revenues from 
its own securities related activities and 
from its ratable share of the securities 

related activities of enterprises of 
which it owns 20 percent or more of the 
voting or equity interest should be con-
sidered in determining the degree to 
which an issuer is engaged in securities 
related activities. Such information 
may be obtained from the issuer’s an-
nual report to shareholders, the 
issuer’s annual reports or registration 
statement filed with the Commission, 
or the issuer’s chief financial officer. 

(3) Equity security is as defined in 
§ 240.3a–11 of this chapter. 

(4) Debt security includes all securi-
ties other than equity securities. 

(5) Determination of the percentage 
of an acquiring company’s ownership of 
any class of outstanding equity securi-
ties of an issuer shall be made in ac-
cordance with the procedures described 
in the rules under § 240.16 of this chap-
ter. 

(6) Where an acquiring company is 
considering acquiring or has acquired 
options, warrants, rights, or convert-
ible securities of a securities related 
business, the determination required 
by paragraph (b) of this section shall be 
made as though such options, warrants, 
rights, or conversion privileges had 
been exercised. 

(7) The following transactions will 
not be deemed to be an acquisition of 
securities of a securities related busi-
ness: 

(i) Receipt of stock dividends on se-
curities acquired in compliance with 
this section; 

(ii) Receipt of securities arising from 
a stock-for-stock split on securities ac-
quired in compliance with this section; 

(iii) Exercise of options, warrants, or 
rights acquired in compliance with this 
section; 

(iv) Conversion of convertible securi-
ties acquired in compliance with this 
section; and 

(v) Acquisition of Demand Features 
or Guarantees, as these terms are de-
fined in §§ 270.2a–7(a)(8) and 270.2a–
7(a)(15) respectively, provided that, im-
mediately after the acquisition of any 
Demand Feature or Guarantee, the 
company will not, with respect to 75 
percent of the total value of its assets, 
have invested more than ten percent of 
the total value of its assets in securi-
ties underlying Demand Features or 
Guarantees from the same institution. 
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For the purposes of this section, a De-
mand Feature or Guarantee will be 
considered to be from the party to 
whom the company will look for a pay-
ment of the exercise price. 

(8) Any class or series of an invest-
ment company that issues two or more 
classes or series of preferred or special 
stock, each of which is preferred over 
all other classes or series with respect 
to assets specifically allocated to that 
class or series, shall be treated as if it 
is a registered investment company. 

(9) Subadviser means an investment 
adviser as defined in section 2(a)(20)(B) 
of the Act (15 U.S.C. 80a–2(a)(20)(B)). 

[58 FR 49427, Sept. 23, 1993, as amended at 61 
FR 13982, Mar. 28, 1996; 62 FR 64986, Dec. 9, 
1997; 66 FR 36162, July 11, 2001; 68 FR 3152, 
Jan. 22, 2003]

§ 270.13a–1 Exemption for change of 
status by temporarily diversified 
company. 

A change of its subclassification by a 
registered management company from 
that of a diversified company to that of 
a nondiversified company shall be ex-
empt from the provisions of section 
13(a)(1) of the Act (54 Stat. 811; 15 
U.S.C. 80a–13), if such change occurs 
under the following circumstances: 

(a) Such company was a non-
diversified company at the time of its 
registration pursuant to section 8(a) (54 
Stat. 803; 15 U.S.C. 80a–8), or thereafter 
legally became a nondiversified com-
pany. 

(b) After its registration and within 3 
years prior to such change, such com-
pany became a diversified company. 

(c) At the time such company became 
a diversified company, its registration 
statement filed pursuant to section 8(b) 
(54 Stat. 803; 15 U.S.C. 80a–8), as supple-
mented and modified by any amend-
ments and reports theretofore filed, did 
not stated that the registrant proposed 
to become a diversified company. 

[Rule N–13A–1, 6 FR 3967, Aug. 8, 1941]

§ 270.14a–1 Use of notification pursu-
ant to regulation E under the Secu-
rities Act of 1933. 

For the purposes of section 14(a)(3) of 
the Act, registration of securities 
under the Securities Act of 1933 by a 
small business investment company op-
erating under the Small Business In-

vestment Act of 1958 shall be deemed to 
include the filing of a notification 
under Rule 604 of Regulation E promul-
gated under said Act if provision is 
made in connection with such notifica-
tion which in the opinion of the Com-
mission adequately insures (a) that 
after the effective date of such notifi-
cation such company will not issue any 
security or receive any proceeds of any 
subscription for any security until firm 
agreements have been made with such 
company by not more than twenty-five 
responsible persons to purchase from it 
securities to be issued by it for an ag-
gregate net amount which plus the 
then net worth of the company, if any, 
will equal at least $100,000; (b) that said 
aggregate net amount will be paid into 
such company before any subscriptions 
for such securities will be accepted 
from any persons in excess of twenty-
five; (c) that arrangements will be 
made whereby any proceeds so paid in, 
as well as any sales load, will be re-
funded to any subscriber on demand 
without any deduction, in the event 
that the net proceeds so received by 
the company do not result in the com-
pany having a net worth of at least 
$100,000 within ninety days after such 
notification becomes effective. 

[25 FR 3512, Apr. 22, 1960]

§ 270.14a–2 Exemption from section 
14(a) of the Act for certain reg-
istered separate accounts and their 
principal underwriters. 

(a) A registered separate account, 
and any principal underwriter for such 
account, shall be exempt from section 
14(a) of the Act (15 U.S.C. 80a–14(a)) 
with respect to a public offering of 
variable annuity contracts partici-
pating in such account if, at the com-
mencement of such offering, the insur-
ance company establishing and main-
taining such separate account shall 
have (1) a combined capital and sur-
plus, if a stock company, or (2) an un-
assigned surplus, if a mutual company, 
of not less than $1,000,000 as set forth in 
the balance sheet of such insurance 
company contained in the registration 
statement or any amendment thereto 
relating to such contracts filed pursu-
ant to the Securities Act of 1933. 

VerDate Jan<31>2003 05:21 Apr 15, 2003 Jkt 200054 PO 00000 Frm 00767 Fmt 8010 Sfmt 8010 Y:\SGML\200054T.XXX 200054T



768

17 CFR Ch. II (4–1–03 Edition)§ 270.14a–3

(b) Any registered management in-
vestment company which has as a pro-
moter an insurance company meeting 
the requirements of paragraph (a) of 
this section and which offers its securi-
ties to separate accounts of such insur-
ance company registered under the Act 
as unit investment trusts (‘‘trust ac-
counts’’), and any principal under-
writer for such investment company, 
shall be exempt from section 14(a) with 
respect to such offering and to the of-
fering of such securities to trust ac-
counts of other insurance companies 
meeting the requirements of paragraph 
(a) of this section. 

(c) Any registered management in-
vestment company exempt from sec-
tion 14(a) of the Act pursuant to para-
graph (b) of this section shall be ex-
empt from sections 15(a), 16(a), and 
32(a)(2) of the Act (15 U.S.C. 80a–15(a), 
80a–16(a), and 80a–31(a)(2)), to the ex-
tent prescribed in rules 15a–3, 16a–1, 
and 32a–2 under the Act (17 CFR 
270.15a–3, 270.16a–1, and 270.32a–2), pro-
vided that such investment company 
complies with the conditions set forth 
in those rules as if it were a separate 
account. 

(Secs. 6(c) and 38(a) of the Act (15 U.S.C. 80a–
6(c) and 80a–37(a), respectively)) 

[49 FR 1479, Jan. 12, 1984]

§ 270.14a–3 Exemption from section 
14(a) of the Act for certain reg-
istered unit investment trusts and 
their principal underwriters. 

(a) A registered unit investment 
trust (hereinafter referred to as the 
‘‘Trust’’) engaged exclusively in the 
business of investing in eligible trust 
securities, and any principal under-
writer for the Trust, shall be exempt 
from section 14(a) of the Act with re-
spect to a public offering of Trust 
units: Provided, That: 

(1) At the commencement of such of-
fering the Trust holds at least $100,000 
principal amount of eligible trust secu-
rities (or delivery statements relating 
to contracts for the purchase of any 
such securities which, together with 
cash or an irrevocable letter of credit 
issued by a bank in the amount re-
quired for their purchase, are held by 
the Trust for purchase of the securi-
ties); 

(2) If, within ninety days from the 
time that the Trust’s registration 
statement has become effective under 
the Securities Act of 1933 (15 U.S.C. 77a 
et seq.) the net worth of the Trust de-
clines to less than $100,000 or the Trust 
is terminated, the sponsor for the 
Trust shall— 

(i) Refund, on demand and without 
deduction, all sales charges to any 
unitholders who purchased Trust units 
from the sponsor (or from any under-
writer or dealer participating in the 
distribution), and 

(ii) Liquidate the eligible trust secu-
rities held by the Trust and distribute 
the proceeds thereof to the unitholders 
of the Trust; 

(3) The sponsor instructs the trustee 
when the eligible trust securities are 
deposited in the Trust that, in the 
event that redemptions by the sponsor 
or any underwriter of units consti-
tuting a part of the unsold units re-
sults in the Trust having a net worth of 
less than 40 percent of the principal 
amount of the eligible trust securities 
(or delivery statements relating to con-
tracts for the purchase of any such se-
curities which, together with cash or 
an irrevocable letter of credit issued by 
a bank in the amount required for their 
purchase, are held by the Trust for pur-
chase of the securities) initially depos-
ited in the Trust— 

(i) The trustee shall terminate the 
Trust and distribute the assets thereof 
to the unitholders of the Trust, and 

(ii) The sponsor for the Trust shall 
refund, on demand and without deduc-
tion, all sales charges to any unit-
holder who purchased Trust units from 
the sponsor or from any underwriter or 
dealer participating in the distribu-
tion. 

(b) For the purposes of determining 
the availability of the exemption pro-
vided by the foregoing subsection, the 
term ‘‘eligible trust securities’’ shall 
mean: 

(1) Securities (other than convertible 
securities) which are issued by a cor-
poration and which have their interest 
or dividend rate fixed at the time they 
are issued; 

(2) Interest bearing obligations issued 
by a state, or by any agency, instru-
mentality, authority or political sub-
division thereof; 
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(3) Government securities; and 
(4) Units of a previously issued series 

of the Trust: Provided, That: 
(i) The aggregate principal amount of 

units of existing series so deposited 
shall not exceed 10% of the aggregate 
principal amount of the portfolio of the 
new series; 

(ii) The aggregate principal amount 
of units of any particular existing se-
ries so deposited shall not exceed 5% of 
the aggregate principal amount of the 
portfolio of the new series; 

(iii) No units shall be so deposited 
which do not substantially meet in-
vestment quality criteria at least as 
high as those applicable to the new se-
ries in which such units are deposited; 

(iv) The value of the eligible trust se-
curities underlying units of an existing 
series deposited in a new series shall 
not, by reason of maturity of such se-
curities according to their terms with-
in ten years following the date of de-
posit, be reduced sufficiently for such 
existing series to be voluntarily termi-
nated; 

(v) Units of existing series so depos-
ited shall constitute units purchased 
by the sponsor as market maker and 
not remaining unsold units from the 
original distribution of such units; and 

(vi) The sponsor shall deposit units of 
existing series in the new series with-
out a sales charge. 

(Secs. 6(c) and 38(a) (15 U.S.C. 80a–6(c) and 15 
U.S.C. 80a–37(a))) 

[44 FR 29646, May 22, 1979; 44 FR 40064, July 
9, 1979]

§ 270.15a–1 Exemption from stock-
holders’ approval of certain small 
investment advisory contracts. 

An investment adviser of a registered 
investment company shall be exempt 
from the requirement of sections 15(a) 
and 15(e) of the Act (54 Stat. 812; 15 
U.S.C. 80a–15) that the written contract 
pursuant to which he acts shall have 
been approved by the vote of a major-
ity of the outstanding votingsecurities 
of such company, if the following con-
ditions are met: 

(a) Such investment adviser is not an 
affiliated person of such company (ex-
cept as investment adviser) nor of any 
principal underwriter for such com-
pany. 

(b) His compensation as investment 
adviser of such company in any fiscal 
year of the company during which any 
such contract is in effect either (1) is 
not more than $100 or (2) is not more 
than $2,500 and not more than 1⁄40 of 1 
percent of the value of the company’s 
net assets averaged over the year or 
taken as of a definite date or dates 
within the year. 

(c) The aggregate compensation of all 
investment advisers of such company 
exempted pursuant to this section in 
any fiscal year of the company either 
(1) is not more than $200 or (2) is not 
more than 1⁄20 of 1 percent of the value 
of the company’s net assets averaged 
over the year or taken as of a definite 
date or dates within the year. 

[Rule N–15A–1, 6 FR 2275, Jan. 8, 1944]

§ 270.15a–2 Annual continuance of con-
tracts. 

(a) For purposes of sections 15(a) and 
15(b) of the Act, the continuance of a 
contract for a period more than two 
years after the date of its execution 
shall be deemed to have been specifi-
cally approved at least annually by the 
board of directors or by a vote of a ma-
jority of the outstanding voting securi-
ties of a registered investment com-
pany if such approval occurs: 

(1) With respect to the first continu-
ance of a contract, during the 90 days 
prior to and including the earlier of (i) 
the date specified in such contract for 
its termination in the absence of such 
approval, or (ii) the second anniversary 
of the date upon which such contract 
was executed; or 

(2) With respect to any subsequent 
continuance of a contract, during the 
90 days prior to and including the first 
anniversary of the date upon which the 
most recent previous annual continu-
ance of such contract became effective. 

(b) The provisions of paragraph (a) of 
this section shall not apply to any con-
tinuance of a contract which shall have 
been approved not later than 90 days 
after the date of adoption of this sec-
tion, provided that such contract shall 
expire, by its terms, not later than 17 
months from the date of adoption of 
this section.

NOTE: This section does not establish the 
exclusive method of complying with the Act. 
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It provides one procedure by which a reg-
istered investment company may comply 
with the applicable provisions of sections 
15(a) and 15(b) of the Act; it does not pre-
clude any other appropriate procedure. Any 
annual continuance of a contract approved 
in accordance with the provisions of para-
graph (a)(1) or (a)(2) of § 270.15a–2 will con-
stitute a renewal of such contract for the 
purposes of section 15(c) of the Act, and 
therefore such renewal must be approved by 
the disinterested directors within the times 
specified in the section for a continuance.

[41 FR 41911, Sept. 24, 1976]

§ 270.15a–3 Exemption for initial pe-
riod of investment adviser of cer-
tain registered separate accounts 
from requirement of security holder 
approval of investment advisory 
contract. 

(a) An investment adviser of a reg-
istered separate account shall be ex-
empt from the requirement under sec-
tion 15(a) of the Act that the initial 
written contract pursuant to which the 
investment adviser serves or acts shall 
have been approved by the vote of a 
majority of the outstanding voting se-
curities of such registered separate ac-
count, subject to the following condi-
tions: 

(1) Such registered separate account 
qualifies for exemption from section 
14(a) of the Act pursuant to § 270.14a–2, 
or is exempt therefrom by order of the 
Commission upon application; and 

(2) Such written contract shall be 
submitted to a vote of variable annuity 
contract owners at their first meeting 
after the effective date of the registra-
tion statement under the Securities 
Act of 1933, as amended (15 U.S.C. 77a 
et seq.) relating to variable annuity 
contracts participating in such ac-
count: Provided, That such meeting 
shall take place within 1 year after 
such effective date, unless the time for 
the holding of such meeting shall be 
extended by the Commission upon writ-
ten request showing good cause there-
for. 

(Sec. 6, 54 Stat. 800; 15 U.S.C. 80a–6) 

[34 FR 12695, Aug. 5, 1969]

§ 270.15a–4 Temporary exemption for 
certain investment advisers. 

(a) For purposes of this section: 

(1) Fund means an investment com-
pany, and includes a separate series of 
the company. 

(2) Interim contract means a written 
investment advisory contract: 

(i) That has not been approved by a 
majority of the fund’s outstanding vot-
ing securities; and 

(ii) That has a duration no greater 
than 150 days following the date on 
which the previous contract termi-
nates. 

(3) Previous contract means an invest-
ment advisory contract that has been 
approved by a majority of the fund’s 
outstanding voting securities and has 
been terminated. 

(b) Notwithstanding section 15(a) of 
the Act (15 U.S.C. 80a–15(a)), a person 
may act as investment adviser for a 
fund under an interim contract after 
the termination of a previous contract 
as provided in paragraphs (b)(1) or 
(b)(2) of this section: 

(1) In the case of a previous contract 
terminated by an event described in 
section 15(a)(3) of the Act (15 U.S.C. 
80a–15(a)(3)), by the failure to renew 
the previous contract, or by an assign-
ment (other than an assignment by an 
investment adviser or a controlling 
person of the investment adviser in 
connection with which assignment the 
investment adviser or a controlling 
person directly or indirectly receives 
money or other benefit): 

(i) The compensation to be received 
under the interim contract is no great-
er than the compensation the adviser 
would have received under the previous 
contract; and 

(ii) The fund’s board of directors, in-
cluding a majority of the directors who 
are not interested persons of the fund, 
has approved the interim contract 
within 10 business days after the termi-
nation, at a meeting in which directors 
may participate by any means of com-
munication that allows all directors 
participating to hear each other simul-
taneously during the meeting. 

(2) In the case of a previous contract 
terminated by an assignment by an in-
vestment adviser or a controlling per-
son of the investment adviser in con-
nection with which assignment the in-
vestment adviser or a controlling per-
son directly or indirectly receives 
money or other benefit: 
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(i) The compensation to be received 
under the interim contract is no great-
er than the compensation the adviser 
would have received under the previous 
contract; 

(ii) The board of directors, including 
a majority of the directors who are not 
interested persons of the fund, has 
voted in person to approve the interim 
contract before the previous contract 
is terminated; 

(iii) The board of directors, including 
a majority of the directors who are not 
interested persons of the fund, deter-
mines that the scope and quality of 
services to be provided to the fund 
under the interim contract will be at 
least equivalent to the scope and qual-
ity of services provided under the pre-
vious contract; 

(iv) The interim contract provides 
that the fund’s board of directors or a 
majority of the fund’s outstanding vot-
ing securities may terminate the con-
tract at any time, without the pay-
ment of any penalty, on not more than 
10 calendar days’ written notice to the 
investment adviser; 

(v) The interim contract contains the 
same terms and conditions as the pre-
vious contract, with the exception of 
its effective and termination dates, 
provisions governed by paragraphs 
(b)(2)(i), (b)(2)(iv), and (b)(2)(vi) of this 
section, and any other differences in 
terms and conditions that the board of 
directors, including a majority of the 
directors who are not interested per-
sons of the fund, finds to be immate-
rial; 

(vi) The interim contract contains 
the following provisions: 

(A) The compensation earned under 
the contract will be held in an interest-
bearing escrow account with the fund’s 
custodian or a bank; 

(B) If a majority of the fund’s out-
standing voting securities approve a 
contract with the investment adviser 
by the end of the 150-day period, the 
amount in the escrow account (includ-
ing interest earned) will be paid to the 
investment adviser; and 

(C) If a majority of the fund’s out-
standing voting securities do not ap-
prove a contract with the investment 
adviser, the investment adviser will be 
paid, out of the escrow account, the 
lesser of: 

(1) Any costs incurred in performing 
the interim contract (plus interest 
earned on that amount while in es-
crow); or 

(2) The total amount in the escrow 
account (plus interest earned); and 

(vii)(A) A majority of the directors of 
the investment company are not inter-
ested persons of the company, and 
those directors select and nominate 
any other disinterested directors of the 
company; and 

(B) Any person who acts as legal 
counsel for the disinterested directors 
of the company is an independent legal 
counsel. 

[64 FR 68023, Dec. 6, 1999, as amended 66 FR 
3758, Jan. 16, 2001]

§ 270.16a–1 Exemption for initial pe-
riod of directors of certain reg-
istered accounts from requirements 
of election by security holders. 

(a) Persons serving as the directors of 
a registered separate account shall, 
prior to the first meeting of such ac-
count’s variable annuity contract own-
ers, be exempt from the requirement of 
section 16(a) of the Act that such per-
sons be elected by the holders of out-
standing voting securities of such ac-
count at an annual or special meeting 
called for that purpose, subject to the 
following conditions: 

(1) Such registered separate account 
qualifies for exemption from section 
14(a) of the Act pursuant to § 270.14a–1 
or is exempt therefrom by order of the 
Commission upon application; and 

(2) Such persons have been appointed 
directors of such account by the estab-
lishing insurance company; and 

(3) An election of directors for such 
account shall be held at the first meet-
ing of variable annuity contract own-
ers after the effective date of the reg-
istration statement under the Securi-
ties Act of 1933, as amended (15 U.S.C. 
77a et seq.), relating to contracts par-
ticipating in such account: Provided, 
That such meeting shall take place 
within 1 year after such effective date, 
unless the time for the holding of such 
meeting shall be extended by the Com-
mission upon written request showing 
good cause therefor. 

(Sec. 6, 54 Stat. 800; 15 U.S.C. 80a–6) 

[34 FR 12695, Aug. 5, 1969]
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§ 270.17a–1 Exemption of certain un-
derwriting transactions exempted 
by § 270.10f–1. 

Any transaction exempted pursuant 
to § 270.10f–1 shall be exempt from the 
provisions of section 17(a)(1) of the Act 
(54 Stat. 815; 15 U.S.C. 80a–17). 

[Rule N–17A–1, 6 FR 1191, Feb. 28, 1941]

§ 270.17a–2 Exemption of certain pur-
chase, sale, or borrowing trans-
actions. 

Purchase, sale or borrowing trans-
actions occurring in the usual course of 
business between affiliated persons of 
registered investment companies shall 
be exempt from section 17(a) of the Act 
provided (a) the transactions involve 
notes, drafts, time payment contracts, 
bills of exchange, acceptance or other 
property of a commercial character 
rather than of an investment char-
acter; (b) the buyer or lender is a bank; 
and (c) the seller or borrower is a bank 
or is engaged principally in the busi-
ness of installment financing. 

[Rule N–17A–2, 12 FR 5008, July 29, 1947]

§ 270.17a–3 Exemption of transactions 
with fully owned subsidiaries. 

(a) The following transactions shall 
be exempt from section 17(a) of the 
Act: 

(1) Transactions solely between a reg-
istered investment company and one or 
more of its fully owned subsidiaries or 
solely between two or more fully owned 
subsidiaries of such company. 

(2) Transactions solely between any 
subsidiary of a registered investment 
company and one or more fully owned 
subsidiaries of such subsidiary or sole-
ly between two or more fully owned 
subsidiaries of such subsidiary. 

(b) The term fully owned subsidiary as 
used in this section, means a sub-
sidiary (1) all of whose outstanding se-
curities, other than directors’ quali-
fying shares, are owned by its parent 
and/or the parent’s other fully owned 
subsidiaries, and (2) which is not in-
debted to any person other than its 
parent and/or the parent’s other fully 
owned subsidiaries in an amount which 
is material in relation to the particular 
subsidiary, excepting (i) indebtedness 
incurred in the ordinary course of busi-
ness which is not overdue and which 

matures within one year from the date 
of its creation, whether evidenced by 
securities or not, and (ii) any other in-
debtedness to one or more banks or in-
surance companies. 

[Rule N–17A–3, 12 FR 3442, May 28, 1947]

§ 270.17a–4 Exemption of transactions 
pursuant to certain contracts. 

Transactions pursuant to a contract 
shall be exempt from section 17(a) of 
the Act if at the time of the making of 
the contract and for a period of at least 
six months prior thereto no affiliation 
or other relationship existed which 
would operate to make such contract 
or the subsequent performance thereof 
subject to the provisions of said section 
17(a). 

[Rule N–17A–4, 12 FR 5008, July 29, 1947]

§ 270.17a–5 Pro rata distribution nei-
ther ‘‘sale’’ nor ‘‘purchase.’’ 

When a company makes a pro rata 
distribution in cash or in kind among 
its common stockholders without giv-
ing any election to any stockholder as 
to the specific assets which such stock-
holders shall receive, such distribution 
shall not be deemed to involve a sale to 
or a purchase from such distributing 
company as those terms are used in 
section 17(a) of the Act. 

[20 FR 7447, Oct. 6, 1955]

§ 270.17a–6 Exemption for transactions 
with portfolio affiliates. 

(a) Exemption for transactions with 
portfolio affiliates. A transaction to 
which a fund, or a company controlled 
by a fund, and a portfolio affiliate of 
the fund are parties is exempt from the 
provisions of section 17(a) of the Act (15 
U.S.C. 80a–17(a)), provided that none of 
the following persons is a party to the 
transaction, or has a direct or indirect 
financial interest in a party to the 
transaction other than the fund: 

(1) An officer, director, employee, in-
vestment adviser, member of an advi-
sory board, depositor, promoter of or 
principal underwriter for the fund; 

(2) A person directly or indirectly 
controlling the fund; 

(3) A person directly or indirectly 
owning, controlling or holding with 
power to vote five percent or more of 
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the outstanding voting securities of 
the fund; 

(4) A person directly or indirectly 
under common control with the fund, 
other than: 

(i) A portfolio affiliate of the fund; or 
(ii) A fund whose sole interest in the 

transaction or a party to the trans-
action is an interest in the portfolio af-
filiate; or 

(5) An affiliated person of any of the 
persons mentioned in paragraphs (a)(1)–
(4) of this section, other than the fund 
or a portfolio affiliate of the fund. 

(b) Definitions. (1) Financial interest. 
(i) The term financial interest as used in 
this section does not include: 

(A) Any interest through ownership 
of securities issued by the fund; 

(B) Any interest of a wholly-owned 
subsidiary of a fund; 

(C) Usual and ordinary fees for serv-
ices as a director; 

(D) An interest of a non-executive 
employee; 

(E) An interest of an insurance com-
pany arising from a loan or policy 
made or issued by it in the ordinary 
course of business to a natural person; 

(F) An interest of a bank arising 
from a loan or account made or main-
tained by it in the ordinary course of 
business to or with a natural person, 
unless it arises from a loan to a person 
who is an officer, director or executive 
of a company which is a party to the 
transaction, or from a loan to a person 
who directly or indirectly owns, con-
trols, or holds with power to vote, five 
percent or more of the outstanding vot-
ing securities of a company which is a 
party to the transaction; 

(G) An interest acquired in a trans-
action described in paragraph (d)(3) of 
§ 270.17d–1; or 

(H) Any other interest that the board 
of directors of the fund, including a 
majority of the directors who are not 
interested persons of the fund, finds to 
be not material, provided that the di-
rectors record the basis for that finding 
in the minutes of their meeting. 

(ii) A person has a financial interest 
in any party in which it has a financial 
interest, in which it had a financial in-
terest within six months prior to the 
transaction, or in which it will acquire 
a financial interest pursuant to an ar-

rangement in existence at the time of 
the transaction. 

(2) Fund means a registered invest-
ment company or separate series of a 
registered investment company. 

(3) Portfolio affiliate of a fund means a 
person that is an affiliated person (or 
an affiliated person of an affiliated per-
son) of a fund solely because the fund, 
a fund under common control with the 
fund, or both: 

(i) Controls such person (or an affili-
ated person of such person); or 

(ii) Owns, controls, or holds with 
power to vote five percent or more of 
the outstanding voting securities of 
such person (or an affiliated person of 
such person). 

[68 FR 3153, Jan. 22, 2003]

§ 270.17a–7 Exemption of certain pur-
chase or sale transactions between 
an investment company and certain 
affiliated persons thereof. 

A purchase or sale transaction be-
tween registered investment companies 
or separate series of registered invest-
ment companies, which are affiliated 
persons, or affiliated persons of affili-
ated persons, of each other, between 
separate series of a registered invest-
ment company, or between a registered 
investment company or a separate se-
ries of a registered investment com-
pany and a person which is an affili-
ated person of such registered invest-
ment company (or affiliated person of 
such person) solely by reason of having 
a common investment adviser or in-
vestment advisers which are affiliated 
persons of each other, common direc-
tors, and/or common officers, is exempt 
from section 17(a) of the Act; Provided, 
That: 

(a) The transaction is a purchase or 
sale, for no consideration other than 
cash payment against prompt delivery 
of a security for which market 
quotations are readily available; 

(b) The transaction is effected at the 
independent current market price of 
the security. For purposes of this para-
graph the ‘‘current market price’’ shall 
be: 

(1) If the security is a ‘‘reported secu-
rity’’ as that term is defined in rule 
11Aa3–1 under the Securities Exchange 
Act of 1934 [17 CFR 240.11Aa3–1], the 
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last sale price with respect to such se-
curity reported in the consolidated 
transaction reporting system (‘‘con-
solidated system’’) or the average of 
the highest current independent bid 
and lowest current independent offer 
for such security (reported pursuant to 
rule 11Ac1–1 under the Securities Ex-
change Act of 1934 [17 CFR 240.11Ac1–1]) 
if there are no reported transactions in 
the consolidated system that day; or 

(2) If the security is not a reported 
security, and the principal market for 
such security is an exchange, then the 
last sale on such exchange or the aver-
age of the highest current independent 
bid and lowest current independent 
offer on such exchange if there are no 
reported transactions on such exchange 
that day; or 

(3) If the security is not a reported 
security and is quoted in the NASDAQ 
System, then the average of the high-
est current independent bid and lowest 
current independent offer reported on 
Level 1 of NASDAQ; or 

(4) For all other securities, the aver-
age of the highest current independent 
bid and lowest current independent 
offer determined on the basis of reason-
able inquiry; 

(c) The transaction is consistent with 
the policy of each registered invest-
ment company and separate series of a 
registered investment company par-
ticipating in the transaction, as recited 
in its registration statement and re-
ports filed under the Act; 

(d) No brokerage commission, fee (ex-
cept for customary transfer fees), or 
other remuneration is paid in connec-
tion with the transaction; 

(e) The board of directors of the in-
vestment company, including a major-
ity of the directors who are not inter-
ested persons of such investment com-
pany, 

(1) Adopts procedures pursuant to 
which such purchase or sale trans-
actions may be effected for the com-
pany, which are reasonably designed to 
provide that all of the conditions of 
this section in paragraphs (a) through 
(d) have been complied with, 

(2) Makes and approves such changes 
as the board deems necessary, and 

(3) Determines no less frequently 
than quarterly that all such purchases 
or sales made during the preceding 

quarter were effected in compliance 
with such procedures; 

(f)(1) A majority of the directors of 
the investment company are not inter-
ested persons of the company, and 
those directors select and nominate 
any other disinterested directors of the 
company; and 

(2) Any person who acts as legal 
counsel for the disinterested directors 
of the company is an independent legal 
counsel; and 

(g) The investment company (1) 
maintains and preserves permanently 
in an easily accessible place a written 
copy of the procedures (and any modi-
fications thereto) described in para-
graph (e) of this section, and (2) main-
tains and preserves for a period not less 
than six years from the end of the fis-
cal year in which any transactions oc-
curred, the first two years in an easily 
accessible place, a written record of 
each such transaction setting forth a 
description of the security purchased 
or sold, the identity of the person on 
the other side of the transaction, the 
terms of the purchase or sale trans-
action, and the information or mate-
rials upon which the determinations 
described in paragraph (e)(3) of this 
section were made. 

[46 FR 17013, Mar. 17, 1981, as amended at 58 
FR 49921, Sept. 24, 1993; 66 FR 3758, Jan. 16, 
2001]

§ 270.17a–8 Mergers of affiliated com-
panies. 

(a) Exemption of affiliated mergers. A 
Merger of a registered investment com-
pany (or a series thereof) and one or 
more other registered investment com-
panies (or series thereof) or Eligible 
Unregistered Funds is exempt from sec-
tions 17(a)(1) and (2) of the Act (15 
U.S.C. 80a–17(a)(1)–(2)) if: 

(1) Surviving company. The Surviving 
Company is a registered investment 
company (or a series thereof). 

(2) Board determinations. As to any 
registered investment company (or se-
ries thereof) participating in the Merg-
er (‘‘Merging Company’’): 

(i) The board of directors, including a 
majority of the directors who are not 
interested persons of the Merging Com-
pany or of any other company or series 
participating in the Merger, deter-
mines that: 
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(A) Participation in the Merger is in 
the best interests of the Merging Com-
pany; and 

(B) The interests of the Merging 
Company’s existing shareholders will 
not be diluted as a result of the Merg-
er.

NOTE TO PARAGRAPH (A)(2)(I): For a discus-
sion of factors that may be relevant to the 
determinations in paragraph (a)(2)(i) of this 
section, see Investment Company Act Re-
lease No. 25666, July 18, 2002.

(ii) The directors have requested and 
evaluated such information as may 
reasonably be necessary to their deter-
minations in paragraph (a)(2)(i) of this 
section, and have considered and given 
appropriate weight to all pertinent fac-
tors. 

(iii) The directors, in making the de-
termination in paragraph (a)(2)(i)(B) of 
this section, have approved procedures 
for the valuation of assets to be con-
veyed by each Eligible Unregistered 
Fund participating in the Merger. The 
approved procedures provide for the 
preparation of a report by an Inde-
pendent Evaluator, to be considered in 
assessing the value of any securities 
(or other assets) for which market 
quotations are not readily available, 
that sets forth the fair value of each 
such asset as of the date of the Merger. 

(iv) The determinations required in 
paragraph (a)(2)(i) of this section and 
the bases thereof, including the factors 
considered by the directors pursuant to 
paragraph (a)(2)(ii) of this section, are 
recorded fully in the minute books of 
the Merging Company. 

(3) Shareholder approval. Participa-
tion in the Merger is approved by the 
vote of a majority of the outstanding 
voting securities (as provided in sec-
tion 2(a)(42) of the Act (15 U.S.C. 80a–
2(a)(42))) of any Merging Company that 
is not a Surviving Company, unless— 

(i) No policy of the Merging Company 
that under section 13 of the Act (15 
U.S.C. 80a–13) could not be changed 
without a vote of a majority of its out-
standing voting securities, is materi-
ally different from a policy of the Sur-
viving Company; 

(ii) No advisory contract between the 
Merging Company and any investment 
adviser thereof is materially different 
from an advisory contract between the 
Surviving Company and any invest-
ment adviser thereof, except for the 

identity of the investment companies 
as a party to the contract; 

(iii) Directors of the Merging Com-
pany who are not interested persons of 
the Merging Company and who were 
elected by its shareholders, will com-
prise a majority of the directors of the 
Surviving Company who are not inter-
ested persons of the Surviving Com-
pany; and 

(iv) Any distribution fees (as a per-
centage of the fund’s average net as-
sets) authorized to be paid by the Sur-
viving Company pursuant to a plan 
adopted in accordance with § 270.12b–1 
are no greater than the distribution 
fees (as a percentage of the fund’s aver-
age net assets) authorized to be paid by 
the Merging Company pursuant to such 
a plan. 

(4) Board composition; independent di-
rectors. (i) A majority of the directors 
are not interested persons of the Merg-
ing Company and those directors select 
and nominate any other disinterested 
directors. 

(ii) Any person who acts as legal 
counsel for the disinterested directors 
is an independent legal counsel. 

(5) Merger records. Any Surviving 
Company preserves written records 
that describe the Merger and its terms 
for six years after the Merger (and for 
the first two years in an easily acces-
sible place). 

(b) Definitions. For purposes of this 
section: 

(1) Merger means the merger, consoli-
dation, or purchase or sale of substan-
tially all of the assets between a reg-
istered investment company (or a se-
ries thereof) and another company; 

(2) Eligible Unregistered Fund means: 
(i) A collective trust fund, as de-

scribed in section 3(c)(11) of the Act (15 
U.S.C. 80a–3(c)(11)); 

(ii) A common trust fund or similar 
fund, as described in section 3(c)(3) of 
the Act (15 U.S.C. 80a–3(c)(3)); or 

(iii) A separate account, as described 
in section 2(a)(37) of the Act (15 U.S.C. 
80a–2(a)(37)), that is neither registered 
under section 8 of the Act, nor required 
to be so registered; 

(3) Independent Evaluator means a 
person who has expertise in the valu-
ation of securities and other financial 
assets and who is not an interested per-
son, as defined in section 2(a)(19) of the 
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Act (15 U.S.C. 80a–2(a)(19)), of the Eligi-
ble Unregistered Fund or any affiliate 
thereof except the Merging Company; 
and 

(4) Surviving Company means a com-
pany in which shareholders of a Merg-
ing Company will obtain an interest as 
a result of a Merger. 

[67 FR 48518, July 24, 2002]

§ 270.17a–9 Purchase of certain securi-
ties from a money market fund by 
an affiliate, or an affiliate of an af-
filiate. 

The purchase of a security that is no 
longer an Eligible Security (as defined 
in paragraph (a)(10) of § 270.2a–7) from 
an open-end investment company hold-
ing itself out as a ‘‘money market’’ 
fund shall be exempt from section 17(a) 
of the Act [15 U.S.C. 80a–17(a)], pro-
vided that: 

(a) The purchase price is paid in cash; 
and 

(b) The purchase price is equal to the 
greater of the amortized cost of the se-
curity or its market price (in each 
case, including accrued interest). 

[61 FR 13983, Mar. 28, 1996, as amended at 62 
FR 64986, Dec. 9, 1997]

§ 270.17a–10 Exemption for trans-
actions with certain subadvisory af-
filiates. 

(a) Exemption. A person that is pro-
hibited by section 17(a) of the Act (15 
U.S.C. 80a–17(a)) from entering into a 
transaction with a fund solely because 
such person is, or is an affiliated per-
son of, a subadviser of the fund, or a 
subadviser of a fund that is under com-
mon control with the fund, may none-
theless enter into such transaction, if: 

(1) Prohibited relationship. The person 
is not, and is not an affiliated person 
of, an investment adviser responsible 
for providing advice with respect to the 
portion of the fund for which the trans-
action is entered into, or of any pro-
moter, underwriter, officer, director, 
member of an advisory board, or em-
ployee of the fund. 

(2) Prohibited conduct. The advisory 
contracts of the subadviser that is (or 
whose affiliated person is) entering 
into the transaction, and any sub-
adviser that is advising the fund (or 
portion of the fund) entering into the 
transaction: 

(i) Prohibit them from consulting 
with each other concerning trans-
actions for the fund in securities or 
other assets; and 

(ii) If both such subadvisers are re-
sponsible for providing investment ad-
vice to the fund, limit the subadvisers’ 
responsibility in providing advice with 
respect to a discrete portion of the 
fund’s portfolio. 

(b) Definitions. 
(1) Fund means a registered invest-

ment company and includes a separate 
series of a registered investment com-
pany. 

(2) Subadviser means an investment 
adviser as defined in section 2(a)(20)(B) 
of the Act (15 U.S.C. 80a–2(a)(20)(B)). 

[68 FR 3153, Jan. 22, 2003]

§ 270.17d–1 Applications regarding 
joint enterprises or arrangements 
and certain profit-sharing plans. 

(a) No affiliated person of or prin-
cipal underwriter for any registered in-
vestment company (other than a com-
pany of the character described in sec-
tion 12(d)(3) (A) and (B) of the Act) and 
no affiliated person of such a person or 
principal underwriter, acting as prin-
cipal, shall participate in, or effect any 
transaction in connection with, any 
joint enterprise or other joint arrange-
ment or profit-sharing plan in which 
any such registered company, or a 
company controlled by such registered 
company, is a participant, and which is 
entered into, adopted or modified sub-
sequent to the effective date of this 
rule, unless an application regarding 
such joint enterprise, arrangement or 
profit-sharing plan has been filed with 
the Commission and has been granted 
by an order entered prior to the sub-
mission of such plan or modification to 
security holders for approval, or prior 
to such adoption or modification if not 
so submitted, except that the provi-
sions of this rule shall not preclude any 
affiliated person from acting as man-
ager of any underwriting syndicate or 
other group in which such registered or 
controlled company is a participant 
and receiving compensation therefor. 

(b) In passing upon such applications, 
the Commission will consider whether 
the participation of such registered or 
controlled company in such joint en-
terprise, joint arrangement or profit-
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sharing plan on the basis proposed is 
consistent with the provisions, policies 
and purposes of the Act and the extent 
to which such participation is on a 
basis different from or less advan-
tageous than that of other partici-
pants. 

(c) ‘‘Joint enterprise or other joint 
arrangement or profit-sharing plan’’ as 
used in this section shall mean any 
written or oral plan, contract, author-
ization or arrangement, or any practice 
or understanding concerning an enter-
prise or undertaking whereby a reg-
istered investment company or a con-
trolled company thereof and any affili-
ated person of or a principal under-
writer for such registered investment 
company, or any affiliated person of 
such a person or principal underwriter, 
have a joint or a joint and several par-
ticipation, or share in the profits of 
such enterprise or undertaking, includ-
ing, but not limited to, any stock op-
tion or stock purchase plan, but shall 
not include an investment advisory 
contract subject to section 15 of the 
Act. 

(d) Notwithstanding the require-
ments of paragraph (a) of this section, 
no application need be filed pursuant 
to this section with respect to any of 
the following: 

(1) Any profit-sharing, stock option 
or stock purchase plan provided by any 
controlled company which is not an in-
vestment company for its officers, di-
rectors or employees, or the purchase 
of stock or the granting, modification 
or exercise of options pursuant to such 
a plan, provided: 

(i) No individual participates therein 
who is either: (a) An affiliated person 
of any investment company which is an 
affiliated person of such controlled 
company; or (b) an affiliated person of 
the investment adviser or principal un-
derwriter of such investment company; 
and 

(ii) No participant has been an affili-
ated person of such investment com-
pany, its investment adviser or prin-
cipal underwriter during the life of the 
plan and for six months prior to, as the 
case may be: (a) Institution of the prof-
it-sharing plan; (b) the purchase of 
stock pursuant to a stock purchase 
plan; or (c) the granting of any options 
pursuant to a stock option plan. 

(2) Any plan provided by any reg-
istered investment company or any 
controlled company for its officers or 
employees if such plan has been quali-
fied under section 401 of the Internal 
Revenue Code of 1954 and all contribu-
tions paid under said plan by the em-
ployer qualify as deductible under sec-
tion 404 of said Code. 

(3) Any loan or advance of credit to, 
or acquisition of securities or other 
property of, a small business concern, 
or any agreement to do any of the fore-
going (‘‘Investments’’), made by a bank 
and a small business investment com-
pany (SBIC) licensed under the Small 
Business Investment Act of 1958, 
whether such transactions are contem-
poraneous or separated in time, where 
the bank is an affiliated person of ei-
ther (i) the SBIC or (ii) an affiliated 
person of the SBIC; but reports con-
taining pertinent details as to Invest-
ments and transactions relating there-
to shall be made at such time, on such 
forms and by such persons as the Com-
mission may from time to time pre-
scribe. 

(4) The issuance by a registered in-
vestment company which is licensed by 
the Small Business Administration 
pursuant to the Small Business Invest-
ment Act of 1958 of stock options which 
qualify under section 422 of the Inter-
nal Revenue Code, as amended, and 
which conform to § 107.805(b) of Chapter 
I of Title 13 of the Code of Federal Reg-
ulations. 

(5) Any joint enterprise or other joint 
arrangement or profit-sharing plan 
(‘‘joint enterprise’’) in which a reg-
istered investment company or a com-
pany controlled by such a company, is 
a participant, and in which a portfolio 
affiliate (as defined in § 270.17a–6(b)(3)) 
of such registered investment company 
is also a participant, provided that: 

(i) None of the persons identified in 
§ 270.17a–6(a) is a participant in the 
joint enterprise, or has a direct or indi-
rect financial interest in a participant 
in the joint enterprise (other than the 
registered investment company); 

(ii) Financial interest. 
(A) The term financial interest as used 

in this section does not include: 
(1) Any interest through ownership of 

securities issued by the registered in-
vestment company; 
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(2) Any interest of a wholly owned 
subsidiary of the registered investment 
company; 

(3) Usual and ordinary fees for serv-
ices as a director; 

(4) An interest of a non-executive em-
ployee; 

(5) An interest of an insurance com-
pany arising from a loan or policy 
made or issued by it in the ordinary 
course of business to a natural person; 

(6) An interest of a bank arising from 
a loan to a person who is an officer, di-
rector, or executive of a company 
which is a participant in the joint 
transaction or from a loan to a person 
who directly or indirectly owns, con-
trols, or holds with power to vote, five 
percent or more of the outstanding vot-
ing securities of a company which is a 
participant in the joint transaction; 

(7) An interest acquired in a trans-
action described in paragraph (d)(3) of 
this section; or 

(8) Any other interest that the board 
of directors of the investment com-
pany, including a majority of the direc-
tors who are not interested persons of 
the investment company, finds to be 
not material, provided that the direc-
tors record the basis for that finding in 
the minutes of their meeting. 

(B) A person has a financial interest 
in any party in which it has a financial 
interest, in which it had a financial in-
terest within six months prior to the 
investment company’s participation in 
the enterprise, or in which it will ac-
quire a financial interest pursuant to 
an arrangement in existence at the 
time of the investment company’s par-
ticipation in the enterprise. 

(6) The receipt of securities and/or 
cash by an investment company or a 
controlled company thereof and an af-
filiated person of such investment com-
pany or an affiliated person of such 
person pursuant to a plan of reorga-
nization: Provided, That no person iden-
tified in § 270.17a–6(a)(1) or any com-
pany in which such a person has a di-
rect or indirect financial interest (as 
defined in paragraph (d)(5)(iii) of this 
section): 

(7) Any arrangement regarding liabil-
ity insurance policies (other than a 
bond required pursuant to rule 17g–1 

(§ 270.17g–1) under the Act); Provided, 
That 

(i) The investment company’s par-
ticipation in the joint liability insur-
ance policy is in the best interests of 
the investment company; 

(ii) The proposed premium for the 
joint liability insurance policy to be 
allocated to the investment company, 
based upon its proportionate share of 
the sum of the premiums that would 
have been paid if such insurance cov-
erage were purchased separately by the 
insured parties, is fair and reasonable 
to the investment company; 

(iii) The joint liability insurance pol-
icy does not exclude coverage for bona 
fide claims made against any director 
who is not an interested person of the 
investment company, or against the in-
vestment company if it is a co-defend-
ant in the claim with the disinterested 
director, by another person insured 
under the joint liability insurance pol-
icy; 

(iv) The board of directors of the in-
vestment company, including a major-
ity of the directors who are not inter-
ested persons with respect thereto, de-
termine no less frequently than annu-
ally that the standards described in 
paragraphs (d)(7)(i) and (ii) of this sec-
tion have been satisfied; and 

(v)(A) A majority of the directors of 
the investment company are not inter-
ested persons of the company, and 
those directors select and nominate 
any other disinterested directors of the 
company; and 

(B) Any person who acts as legal 
counsel for the disinterested directors 
of the company is an independent legal 
counsel. 

(8) An investment adviser’s bearing 
expenses in connection with a merger, 
consolidation or purchase or sale of 
substantially all of the assets of a com-
pany which involves a registered in-
vestment company of which it is an af-
filiated person. 

[22 FR 426, Jan. 23, 1957, as amended at 26 FR 
11240, Nov. 29, 1961; 35 FR 13123, Aug. 18, 1970; 
39 FR 37973, Oct. 25, 1974; 44 FR 58503, Oct. 10, 
1979; 44 FR 58908, Oct. 12, 1979; 45 FR 12409, 
Feb. 26, 1980; 66 FR 3758, Jan. 16, 2001; 68 FR 
3153, Jan. 22, 2003]
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§ 270.17d–2 Form for report by small 
business investment company and 
affiliated bank. 

Form N–17D–1 is hereby prescribed as 
the form for reports required by para-
graph (d)(3) of § 270.17d–1. 

[26 FR 11240, Nov. 29, 1961]

§ 270.17d–3 Exemption relating to cer-
tain joint enterprises or arrange-
ments concerning payment for dis-
tribution of shares of a registered 
open-end management investment 
company. 

An affiliated person of, or principal 
underwriter for, a registered open-end 
management investment company and 
an affiliated person of such a person or 
principal underwriter shall be exempt 
from section 17(d) of the Act (15 U.S.C. 
80a–17(d)) and rule 17d–1 thereunder (17 
CFR 270.17d–1), to the extent necessary 
to permit any such person or principal 
underwriter to enter into a written 
agreement with such company whereby 
the company will make payments in 
connection with the distribution of its 
shares, Provided, That: 

(a) Such agreement is made in com-
pliance with the provisions of § 270.12b–
1; and 

(b) No other registered management 
investment company which is either an 
affiliated person of such company or an 
affiliated person of such a person is a 
party to such agreement. 

[45 FR 73905, Nov. 7, 1980]

§ 270.17e–1 Brokerage transactions on 
a securities exchange. 

For purposes of section 17(e)(2)(A) of 
the Act [15 U.S.C. 80a–17(e)(2)(A)], a 
commission, fee or other remuneration 
shall be deemed as not exceeding the 
usual and customary broker’s commis-
sion, if: 

(a) The commission, fee, or other re-
muneration received or to be received 
is reasonable and fair compared to the 
commission, fee or other remuneration 
received by other brokers in connec-
tion with comparable transactions in-
volving similar securities being pur-
chased or sold on a securities exchange 
during a comparable period of time; 

(b) The board of directors, including 
a majority of the directors of the in-
vestment company who are not inter-
ested persons thereof: 

(1) Has adopted procedures which are 
reasonably designed to provide that 
such commission, fee, or other remu-
neration is consistent with the stand-
ard described in paragraph (a) of this 
section; 

(2) Makes and approves such changes 
as the board deems necessary; and 

(3) Determines no less frequently 
than quarterly that all transactions ef-
fected pursuant to this section during 
the preceding quarter (other than 
transactions in which the person act-
ing as broker is a person permitted to 
enter into a transaction with the in-
vestment company by § 270.17a–10) were 
effected in compliance with such proce-
dures; 

(c)(1) A majority of the directors of 
the investment company are not inter-
ested persons of the company, and 
those directors select and nominate 
any other disinterested directors of the 
company; and 

(2) Any person who acts as legal 
counsel for the disinterested directors 
of the company is an independent legal 
counsel; and 

(d) The investment company: 
(1) Shall maintain and preserve per-

manently in an easily accessible place 
a copy of the procedures (and any 
modification thereto) described in 
paragraph (b)(1) of this section; and 

(2) Shall maintain and preserve for a 
period not less than six years from the 
end of the fiscal year in which any 
transactions occurred, the first two 
years in an easily accessible place, a 
record of each such transaction (other 
than any transaction in which the per-
son acting as broker is a person per-
mitted to enter into a transaction with 
the investment company by § 270.17a–
10) setting forth the amount and source 
of the commission, fee or other remu-
neration received or to be received, the 
identity of the person acting as broker, 
the terms of the transaction, and the 
information or materials upon which 
the findings described in paragraph 
(b)(3) of this section were made. 

[44 FR 37203, June 26, 1979, as amended at 58 
FR 49921, Sept. 24, 1993; 66 FR 3759, Jan. 16, 
2001; 68 FR 3154, Jan. 22, 2003]
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§ 270.17f–1 Custody of securities with 
members of national securities ex-
changes. 

(a) No registered management invest-
ment company shall place or maintain 
any of its securities or similar invest-
ments in the custody of a company 
which is a member of a national securi-
ties exchange as defined in the Securi-
ties Exchange Act of 1934 (whether or 
not such company trades in securities 
for its own account) except pursuant to 
a written contract which shall have 
been approved, or if executed before 
January 1, 1941, shall have been ratified 
not later than that date, by a majority 
of the board of directors of such invest-
ment company. 

(b) The contract shall require, and 
the securities and investments shall be 
maintained in accordance with the fol-
lowing: 

(1) The securities and similar invest-
ments held in such custody shall at all 
times be individually segregated from 
the securities and investments of any 
other person and marked in such man-
ner as to clearly identify them as the 
property of such registered manage-
ment company, both upon physical in-
spection thereof and upon examination 
of the books of the custodian. The 
physical segregation and marking of 
such securities and investments may 
be accomplished by putting them in 
separate containers bearing the name 
of such registered management invest-
ment company or by attaching tags or 
labels to such securities and invest-
ments. 

(2) The custodian shall have no power 
or authority to assign, hypothecate, 
pledge or otherwise to dispose of any 
such securities and investments, except 
pursuant to the direction of such reg-
istered management company and only 
for the account of such registered in-
vestment company. 

(3) Such securities and investments 
shall be subject to no lien or charge of 
any kind in favor of the custodian or 
any persons claiming through the cus-
todian. 

(4) Such securities and investments 
shall be verified by actual examination 
at the end of each annual and semi-an-
nual fiscal period by an independent 
public accountant retained by the in-
vestment company, and shall be exam-

ined by such accountant at least one 
other time, chosen by the accountant, 
during each fiscal year. A certificate of 
such accountant stating that an exam-
ination of such securities has been 
made, and describing the nature and 
extent of the examination, shall be at-
tached to a completed Form N–17f–1 (17 
CFR 274.219) and transmitted to the 
Commission promptly after each exam-
ination. 

(5) Such securities and investments 
shall, at all times, be subject to inspec-
tion by the Commission through its 
employees or agents. 

(6) The provisions of paragraphs (b) 
(1), (2) and (3) of this section shall not 
apply to securities and similar invest-
ments bought for or sold to such in-
vestment company by the company 
which is custodian until the securities 
have been reduced to the physical pos-
session of the custodian and have been 
paid for by such investment company: 
Provided, That the company which is 
custodian shall take possession of such 
securities at the earliest practicable 
time. Nothing in this subparagraph 
shall be construed to relieve any com-
pany which is a member of a national 
securities exchange of any obligation 
under existing law or under the rules of 
any national securities exchange. 

(c) A copy of any contract executed 
or ratified pursuant to paragraph (a) of 
this section shall be transmitted to the 
Commission promptly after execution 
or ratification unless it has been pre-
viously transmitted. 

(d) Any contract executed or ratified 
pursuant to paragraph (a) of this sec-
tion shall be ratified by the board of di-
rectors of the registered management 
investment company at least annually 
thereafter. 

[Rule N–17F–1, 5 FR 4317, Oct. 31, 1940, as 
amended at 54 FR 32049, Aug. 4, 1989]

§ 270.17f–2 Custody of investments by 
registered management investment 
company. 

(a) The securities and similar invest-
ments of a registered management in-
vestment company may be maintained 
in the custody of such company only in 
accordance with the provisions of this 
section. Investments maintained by 
such a company with a bank or other 
company whose functions and physical 
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facilities are supervised by Federal or 
State authority under any arrange-
ment whereunder the directors, offi-
cers, employees or agents of such com-
pany are authorized or permitted to 
withdraw such investments upon their 
mere receipt, are deemed to be in the 
custody of such company and may be 
so maintained only upon compliance 
with the provisions of this section. 

(b) Except as provided in paragraph 
(c) of this section, all such securities 
and similar investments shall be depos-
ited in the safekeeping of, or in a vault 
or other depository maintained by, a 
bank or other company whose func-
tions and physical facilities are super-
vised by Federal or State authority. In-
vestments so deposited shall be phys-
ically segregated at all times from 
those of any other person and shall be 
withdrawn only in connection with 
transactions of the character described 
in paragraph (c) of this section. 

(c) The first sentence of paragraph (b) 
of this section shall not apply to secu-
rities on loan which are collateralized 
to the extent of their full market 
value, or to securities hypothecated, 
pledged, or placed in escrow for the ac-
count of such investment company in 
connection with a loan or other trans-
action authorized by specific resolution 
of its board of directors, or to securi-
ties in transit in connection with the 
sale, exchange, redemption, maturity 
or conversion, the exercise of warrants 
or rights, assents to changes in terms 
of the securities, or other transactions 
necessary or appropriate in the ordi-
nary course of business relating to the 
management of securities. 

(d) Except as otherwise provided by 
law, no person shall be authorized or 
permitted to have access to the securi-
ties and similar investments deposited 
in accordance with paragraph (b) of 
this section except pursuant to a reso-
lution of the board of directors of such 
investment company. Each such reso-
lution shall designate not more than 
five persons who shall be either officers 
or responsible employees of such com-
pany and shall provide that access to 
such investments shall be had only by 
two or more such persons jointly, at 
least one of whom shall be an officer; 
except that access to such investments 
shall be permitted (1) to properly au-

thorized officers and employees of the 
bank or other company in whose safe-
keeping the investments are placed and 
(2) for the purpose of paragraph (f) of 
this section to the independent public 
accountant jointly with any two per-
sons so designated or with such officer 
or employee of such bank or such other 
company. Such investments shall at all 
times be subject to inspection by the 
Commission through its authorized em-
ployees or agents accompanied, unless 
otherwise directed by order of the Com-
mission, by one or more of the persons 
designated pursuant to this paragraph. 

(e) Each person when depositing such 
securities or similar investments in or 
withdrawing them from the depository 
or when ordering their withdrawal and 
delivery from the safekeeping of the 
bank or other company, shall sign a 
notation in respect of such deposit, 
withdrawal or order which shall show 
(1) the date and time of the deposit, 
withdrawal or order, (2) the title and 
amount of the securities or other in-
vestments deposited, withdrawn or or-
dered to be withdrawn, and an identi-
fication thereof by certificate numbers 
or otherwise, (3) the manner of acquisi-
tion of the securities or similar invest-
ments deposited or the purpose for 
which they have been withdrawn, or or-
dered to be withdrawn, and (4) if with-
drawn and delivered to another person 
the name of such person. Such notation 
shall be transmitted promptly to an of-
ficer or director of the investment 
company designated by its board of di-
rectors who shall not be a person des-
ignated for the purpose of paragraph 
(d) of this section. Such notation shall 
be on serially numbered forms and 
shall be preserved for at least one year. 

(f) Such securities and similar invest-
ments shall be verified by actual exam-
ination by an independent public ac-
countant retained by the investment 
company at least three times during 
each fiscal year, at least two of which 
shall be chosen by such accountant 
without prior notice to such company. 
A certificate of such accountant stat-
ing that an examination of such securi-
ties and investments has been made, 
and describing the nature and extent of 
the examination, shall be attached to a 
completed Form N–17f–2 (17 CFR 
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274.220) and transmitted to the Com-
mission promptly after each examina-
tion. 

[Rule N–17F–2, 12 FR 6717, Oct. 11, 1947, as 
amended at 54 FR 32049, Aug. 4, 1989]

§ 270.17f–3 Free cash accounts for in-
vestment companies with bank 
custodians. 

No registered investment company 
having a bank custodian shall hold free 
cash except, upon resolution of its 
board or directors, a petty cash ac-
count may be maintained in an amount 
not to exceed $500: Provided, That such 
account is operated under the imprest 
system and is maintained subject to 
adequate controls approved by the 
board of directors over disbursements 
and reimbursements including, but not 
limited to fidelity bond coverage of 
persons having access to such funds. 

(Sec. 17(f), 54 Stat. 815, 15 U.S.C. 80a–17(f), 
sec. 9, Pub. L. 91–547, 84 Stat. 1420) 

[37 FR 9989, May 18, 1972]

§ 270.17f–4 Custody of investment com-
pany assets with a securities depos-
itory. 

(a) Custody arrangement with a securi-
ties depository. A fund’s custodian may 
place and maintain financial assets, 
corresponding to the fund’s security 
entitlements, with a securities deposi-
tory or intermediary custodian, if the 
custodian: 

(1) Is at a minimum obligated to ex-
ercise due care in accordance with rea-
sonable commercial standards in dis-
charging its duty as a securities inter-
mediary to obtain and thereafter main-
tain such financial assets; 

(2) Is required to provide, promptly 
upon request by the fund, such reports 
as are available concerning the inter-
nal accounting controls and financial 
strength of the custodian; and 

(3) Requires any intermediary custo-
dian at a minimum to exercise due care 
in accordance with reasonable commer-
cial standards in discharging its duty 
as a securities intermediary to obtain 
and thereafter maintain financial as-
sets corresponding to the security enti-
tlements of its entitlement holders. 

(b) Direct dealings with securities de-
pository. A fund may place and main-
tain financial assets, corresponding to 

the fund’s security entitlements, di-
rectly with a securities depository, if: 

(1) The fund’s contract with the secu-
rities depository or the securities 
depository’s written rules for its par-
ticipants: 

(i) Obligate the securities depository 
at a minimum to exercise due care in 
accordance with reasonable commer-
cial standards in discharging its duty 
as a securities intermediary to obtain 
and thereafter maintain financial as-
sets corresponding to the fund’s secu-
rity entitlements; and 

(ii) Requires the securities depository 
to provide, promptly upon request by 
the fund, such reports as are available 
concerning the internal accounting 
controls and financial strength of the 
securities depository; and 

(2) The fund has implemented inter-
nal control systems reasonably de-
signed to prevent unauthorized offi-
cer’s instructions (by providing at least 
for the form, content and means of giv-
ing, recording and reviewing all offi-
cer’s instructions). 

(c) Definitions. For purposes of this 
section the terms: 

(1) Clearing corporation, financial 
asset, securities intermediary, and secu-
rity entitlement have the same meanings 
as is attributed to those terms in § 8–
102, § 8–103, and §§ 8–501 through 8–511 of 
the Uniform Commercial Code, 2002 Of-
ficial Text and Comments, which are 
incorporated by reference in this sec-
tion pursuant to 5 U.S.C. 552(a) and 1 
CFR part 51. The Director of the Fed-
eral Register has approved this incor-
poration by reference in accordance 
with 5 U.S.C. 552(a) and 1 CFR part 51. 
You may obtain a copy of the Uniform 
Commercial Code from the National 
Conference of Commissioners on Uni-
form State Laws, 211 East Ontario 
Street, Suite 1300, Chicago, Il 60611. 
You may inspect a copy at the fol-
lowing addresses: Louis Loss Library, 
U.S. Securities and Exchange Commis-
sion, 450 5th Street, NW., Washington, 
DC 20549, and Office of the Federal Reg-
ister, National Archives and Records 
Administration, 800 North Capitol 
Street, NW, Suite 700, Washington, DC. 

(2) Custodian means a bank or other 
person authorized to hold assets for the 
fund under section 17(f) of the Act (15 
U.S.C. 80a–17(f)) or Commission rules in 
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this chapter, but does not include a 
fund itself, a foreign custodian whose 
use is governed by § 270.17f–5 or § 270.17f–
7, or a vault, safe deposit box, or other 
repository for safekeeping maintained 
by a bank or other company whose 
functions and physical facilities are su-
pervised by a federal or state authority 
if the fund maintains its own assets 
there in accordance with § 270.17f–2. 

(3) Fund means an investment com-
pany registered under the Act and, 
where the context so requires with re-
spect to a fund that is a unit invest-
ment trust or a face-amount certificate 
company, includes the fund’s trustee. 

(4) Intermediary custodian means any 
subcustodian that is a securities inter-
mediary and is qualified to act as a 
custodian. 

(5) Officer’s instruction means a re-
quest or direction to a securities depos-
itory or its operator, or to a registered 
transfer agent, in the name of the fund 
by one or more persons authorized by 
the fund’s board of directors (or by the 
fund’s trustee, if the fund is a unit in-
vestment trust or a face-amount cer-
tificate company) to give the request 
or direction. 

(6) Securities depository means a clear-
ing corporation that is: 

(i) Registered with the Commission 
as a clearing agency under section 17A 
of the Securities Exchange Act of 1934 
(15 U.S.C. 78q–1); or 

(ii) A Federal Reserve Bank or other 
person authorized to operate the fed-
eral book entry system described in the 
regulations of the Department of 
Treasury codified at 31 CFR 357, Sub-
part B, or book-entry systems operated 
pursuant to comparable regulations of 
other federal agencies. 

[68 FR 8442, Feb. 20, 2003]

§ 270.17f–5 Custody of investment com-
pany assets outside the United 
States. 

(a) Definitions. For purposes of this 
section: 

(1) Eligible Foreign Custodian means 
an entity that is incorporated or orga-
nized under the laws of a country other 
than the United States and that is a 
Qualified Foreign Bank or a majority-
owned direct or indirect subsidiary of a 
U.S. Bank or bank-holding company. 

(2) Foreign Assets means any invest-
ments (including foreign currencies) 
for which the primary market is out-
side the United States, and any cash 
and cash equivalents that are reason-
ably necessary to effect the Fund’s 
transactions in those investments. 

(3) Foreign Custody Manager means a 
Fund’s or a Registered Canadian 
Fund’s board of directors or any person 
serving as the board’s delegate under 
paragraphs (b) or (d) of this section. 

(4) Fund means a management in-
vestment company registered under 
the Act (15 U.S.C. 80a) and incorporated 
or organized under the laws of the 
United States or of a state. 

(5) Qualified Foreign Bank means a 
banking institution or trust company, 
incorporated or organized under the 
laws of a country other than the 
United States, that is regulated as 
such by the country’s government or 
an agency of the country’s govern-
ment. 

(6) Registered Canadian Fund means a 
management investment company in-
corporated or organized under the laws 
of Canada and registered under the Act 
pursuant to the conditions of § 270.7d–1. 

(7) U.S. Bank means an entity that is: 
(i) A banking institution organized 

under the laws of the United States; 
(ii) A member bank of the Federal 

Reserve System; 
(iii) Any other banking institution or 

trust company organized under the 
laws of any state or of the United 
States, whether incorporated or not, 
doing business under the laws of any 
state or of the United States, a sub-
stantial portion of the business of 
which consists of receiving deposits or 
exercising fiduciary powers similar to 
those permitted to national banks 
under the authority of the Comptroller 
of the Currency, and which is super-
vised and examined by state or federal 
authority having supervision over 
banks, and which is not operated for 
the purpose of evading the provisions 
of this section; or 

(iv) A receiver, conservator, or other 
liquidating agent of any institution or 
firm included in paragraphs (a)(7)(i), 
(ii), or (iii) of this section. 

(b) Delegation. A Fund’s board of di-
rectors may delegate to the Fund’s in-
vestment adviser or officers or to a 
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U.S. Bank or to a Qualified Foreign 
Bank the responsibilities set forth in 
paragraphs (c)(1), (c)(2), or (c)(3) of this 
section, provided that:

(1) Reasonable Reliance. The board de-
termines that it is reasonable to rely 
on the delegate to perform the dele-
gated responsibilities; 

(2) Reporting. The board requires the 
delegate to provide written reports no-
tifying the board of the placement of 
Foreign Assets with a particular custo-
dian and of any material change in the 
Fund’s foreign custody arrangements, 
with the reports to be provided to the 
board at such times as the board deems 
reasonable and appropriate based on 
the circumstances of the Fund’s ar-
rangements; and 

(3) Exercise of Care. The delegate 
agrees to exercise reasonable care, pru-
dence and diligence such as a person 
having responsibility for the safe-
keeping of the Fund’s Foreign Assets 
would exercise, or to adhere to a higher 
standard of care, in performing the del-
egated responsibilities. 

(c) Maintaining Assets with an Eligible 
Foreign Custodian. A Fund or its For-
eign Custody Manager may place and 
maintain the Fund’s Foreign Assets in 
the care of an Eligible Foreign Custo-
dian, provided that:

(1) General Standard. The Foreign 
Custody Manager determines that the 
Foreign Assets will be subject to rea-
sonable care, based on the standards 
applicable to custodians in the relevant 
market, if maintained with the Eligi-
ble Foreign Custodian, after consid-
ering all factors relevant to the safe-
keeping of the Foreign Assets, includ-
ing, without limitation: 

(i) The Eligible Foreign Custodian’s 
practices, procedures, and internal con-
trols, including, but not limited to, the 
physical protections available for cer-
tificated securities (if applicable), the 
method of keeping custodial records, 
and the security and data protection 
practices; 

(ii) Whether the Eligible Foreign 
Custodian has the requisite financial 
strength to provide reasonable care for 
Foreign Assets; 

(iii) The Eligible Foreign Custodian’s 
general reputation and standing; and 

(iv) Whether the Fund will have ju-
risdiction over and be able to enforce 

judgments against the Eligible Foreign 
Custodian, such as by virtue of the ex-
istence of offices in the United States 
or consent to service of process in the 
United States. 

(2) Contract. The arrangement with 
the Eligible Foreign Custodian is gov-
erned by a written contract that the 
Foreign Custody Manager has deter-
mined will provide reasonable care for 
Foreign Assets based on the standards 
specified in paragraph (c)(1) of this sec-
tion. 

(i) The contract must provide: 
(A) For indemnification or insurance 

arrangements (or any combination) 
that will adequately protect the Fund 
against the risk of loss of Foreign As-
sets held in accordance with the con-
tract; 

(B) That the Foreign Assets will not 
be subject to any right, charge, secu-
rity interest, lien or claim of any kind 
in favor of the Eligible Foreign Custo-
dian or its creditors, except a claim of 
payment for their safe custody or ad-
ministration or, in the case of cash de-
posits, liens or rights in favor of credi-
tors of the custodian arising under 
bankruptcy, insolvency, or similar 
laws; 

(C) That beneficial ownership of the 
Foreign Assets will be freely transfer-
able without the payment of money or 
value other than for safe custody or ad-
ministration; 

(D) That adequate records will be 
maintained identifying the Foreign As-
sets as belonging to the Fund or as 
being held by a third party for the ben-
efit of the Fund; 

(E) That the Fund’s independent pub-
lic accountants will be given access to 
those records or confirmation of the 
contents of those records; and 

(F) That the Fund will receive peri-
odic reports with respect to the safe-
keeping of the Foreign Assets, includ-
ing, but not limited to, notification of 
any transfer to or from the Fund’s ac-
count or a third party account con-
taining assets held for the benefit of 
the Fund. 

(ii) The contract may contain, in lieu 
of any or all of the provisions specified 
in paragraph (c)(2)(i) of this section, 
other provisions that the Foreign Cus-
tody Manager determines will provide, 
in their entirety, the same or a greater 

VerDate Jan<31>2003 05:21 Apr 15, 2003 Jkt 200054 PO 00000 Frm 00784 Fmt 8010 Sfmt 8010 Y:\SGML\200054T.XXX 200054T



785

Securities and Exchange Commission § 270.17f–6 

level of care and protection for the 
Foreign Assets as the specified provi-
sions, in their entirety. 

(3)(i) Monitoring the Foreign Custody 
Arrangements. The Foreign Custody 
Manager has established a system to 
monitor the appropriateness of main-
taining the Foreign Assets with a par-
ticular custodian under paragraph 
(c)(1) of this section, and to monitor 
performance of the contract under 
paragraph (c)(2) of this section. 

(ii) If an arrangement with an Eligi-
ble Foreign Custodian no longer meets 
the requirements of this section, the 
Fund must withdraw the Foreign As-
sets from the Eligible Foreign Custo-
dian as soon as reasonably practicable. 

(d) Registered Canadian Funds. Any 
Registered Canadian Fund may place 
and maintain its Foreign Assets out-
side the United States in accordance 
with the requirements of this section, 
provided

(1) The Foreign Assets are placed in 
the care of an overseas branch of a U.S. 
Bank that has aggregate capital, sur-
plus, and undivided profits of a speci-
fied amount, which must not be less 
than $500,000; and 

(2) The Foreign Custody Manager is 
the Fund’s board of directors, its in-
vestment adviser or officers, or a U.S. 
Bank.

NOTE TO § 270.17F–5: When a Fund’s (or its 
custodian’s) custody arrangement with an 
Eligible Securities Depository (as defined in 
§ 270.17f–7) involves one or more Eligible For-
eign Custodians through which assets are 
maintained with the Eligible Securities De-
pository, § 270.17f–5 will govern the Fund’s (or 
its custodian’s) use of each Eligible Foreign 
Custodian, while § 270.17f–7 will govern an El-
igible Foreign Custodian’s use of the Eligible 
Securities Depository.

[65 FR 25637, May 3, 2000]

§ 270.17f–6 Custody of investment com-
pany assets with Futures Commis-
sion Merchants and Commodity 
Clearing Organizations. 

(a) A Fund may place and maintain 
cash, securities, and similar invest-
ments with a Futures Commission Mer-
chant in amounts necessary to effect 
the Fund’s transactions in Exchange-
Traded Futures Contracts and Com-
modity Options, Provided that: 

(1) The manner in which the Futures 
Commission Merchant maintains the 

Fund’s assets shall be governed by a 
written contract, which provides that: 

(i) The Futures Commission Mer-
chant shall comply with the segrega-
tion requirements of section 4d(2) of 
the Commodity Exchange Act (7 U.S.C. 
6d(2)) and the rules thereunder (17 CFR 
Chapter I) or, if applicable, the secured 
amount requirements of rule 30.7 under 
the Commodity Exchange Act (17 CFR 
30.7); 

(ii) The Futures Commission Mer-
chant, as appropriate to the Fund’s 
transactions and in accordance with 
the Commodity Exchange Act (7 U.S.C. 
1 through 25) and the rules and regula-
tions thereunder (including 17 CFR 
part 30), may place and maintain the 
Fund’s assets to effect the Fund’s 
transactions with another Futures 
Commission Merchant, a Clearing Or-
ganization, a U.S. or Foreign Bank, or 
a member of a foreign board of trade, 
and shall obtain an acknowledgment, 
as required under rules 1.20(a) or 30.7(c) 
under the Commodity Exchange Act [17 
CFR 1.20(a) or 30.7(c)], as applicable, 
that such assets are held on behalf of 
the Futures Commission Merchant’s 
customers in accordance with the pro-
visions of the Commodity Exchange 
Act; and 

(iii) The Futures Commission Mer-
chant shall promptly furnish copies of 
or extracts from the Futures Commis-
sion Merchant’s records or such other 
information pertaining to the Fund’s 
assets as the Commission through its 
employees or agents may request. 

(2) Any gains on the Fund’s trans-
actions, other than de minimis 
amounts, may be maintained with the 
Futures Commission Merchant only 
until the next business day following 
receipt. 

(3) If the custodial arrangement no 
longer meets the requirements of this 
section, the Fund shall withdraw its 
assets from the Futures Commission 
Merchant as soon as reasonably prac-
ticable. 

(b) For purposes of this section: 
(1) Clearing Organization means a 

clearing organization as defined in rule 
1.3(d) under the Commodity Exchange 
Act (17 CFR 1.3(d)) and includes a clear-
ing organization for a foreign board of 
trade. 
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(2) Exchange-Traded Futures Contracts 
and Commodity Options means com-
modity futures contracts, options on 
commodity futures contracts, and op-
tions on physical commodities traded 
on or subject to the rules of: 

(i) Any contract market designated 
for trading such transactions under the 
Commodity Exchange Act and the 
rules thereunder; or 

(ii) Any board of trade or exchange 
outside the United States, as con-
templated in Part 30 under the Com-
modity Exchange Act. 

(3) Fund means an investment com-
pany registered under the Act (15 
U.S.C. 80a–1 et seq.). 

(4) Futures Commission Merchant 
means any person that is registered as 
a futures commission merchant under 
the Commodity Exchange Act and that 
is not an affiliated person of the Fund 
or an affiliated person of such person. 

(5) U.S. or Foreign Bank means a 
bank, as defined in section 2(a)(5) of the 
Act (15 U.S.C. 80a–2(a)(5)), or a banking 
institution or trust company that is in-
corporated or organized under the laws 
of a country other than the United 
States and that is regulated as such by 
the country’s government or an agency 
thereof. 

[61 FR 66212, Dec. 17, 1996]

§ 270.17f–7 Custody of investment com-
pany assets with a foreign securi-
ties depository. 

(a) Custody arrangement with an eligi-
ble securities depository. A Fund, includ-
ing a Registered Canadian Fund, may 
place and maintain its Foreign Assets 
with an Eligible Securities Depository, 
provided that:

(1) Risk-limiting safeguards. The cus-
tody arrangement provides reasonable 
safeguards against the custody risks 
associated with maintaining assets 
with the Eligible Securities Deposi-
tory, including: 

(i) Risk analysis and monitoring. (A) 
The fund or its investment adviser has 
received from the Primary Custodian 
(or its agent) an analysis of the cus-
tody risks associated with maintaining 
assets with the Eligible Securities De-
pository; and 

(B) The contract between the Fund 
and the Primary Custodian requires 
the Primary Custodian (or its agent) to 

monitor the custody risks associated 
with maintaining assets with the Eligi-
ble Securities Depository on a con-
tinuing basis, and promptly notify the 
Fund or its investment adviser of any 
material change in these risks. 

(ii) Exercise of care. The contract be-
tween the Fund and the Primary Cus-
todian states that the Primary Custo-
dian will agree to exercise reasonable 
care, prudence, and diligence in per-
forming the requirements of para-
graphs (a)(1)(i)(A) and (B) of this sec-
tion, or adhere to a higher standard of 
care. 

(2) Withdrawal of assets from eligible se-
curities depository. If a custody arrange-
ment with an Eligible Securities De-
pository no longer meets the require-
ments of this section, the Fund’s For-
eign Assets must be withdrawn from 
the depository as soon as reasonably 
practicable. 

(b) Definitions. The terms Foreign As-
sets, Fund, Qualified Foreign Bank, Reg-
istered Canadian Fund, and U.S. Bank 
have the same meanings as in § 270.17f–
5. In addition: 

(1) Eligible Securities Depository means 
a system for the central handling of se-
curities as defined in § 270.17f–4 that: 

(i) Acts as or operates a system for 
the central handling of securities or 
equivalent book-entries in the country 
where it is incorporated, or a 
transnational system for the central 
handling of securities or equivalent 
book-entries; 

(ii) Is regulated by a foreign financial 
regulatory authority as defined under 
section 2(a)(50) of the Act (15 U.S.C. 
80a–2(a)(50)); 

(iii) Holds assets for the custodian 
that participates in the system on be-
half of the Fund under safekeeping con-
ditions no less favorable than the con-
ditions that apply to other partici-
pants; 

(iv) Maintains records that identify 
the assets of each participant and seg-
regate the system’s own assets from 
the assets of participants; 

(v) Provides periodic reports to its 
participants with respect to its safe-
keeping of assets, including notices of 
transfers to or from any participant’s 
account; and 
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(vi) Is subject to periodic examina-
tion by regulatory authorities or inde-
pendent accountants. 

(2) Primary Custodian means a U.S. 
Bank or Qualified Foreign Bank that 
contracts directly with a Fund to pro-
vide custodial services related to main-
taining the Fund’s assets outside the 
United States.

NOTE TO § 270.17F–7: When a Fund’s (or its 
custodian’s) custody arrangement with an 
Eligible Securities Depository involves one 
or more Eligible Foreign Custodians (as de-
fined in § 270.17f–5) through which assets are 
maintained with the Eligible Securities De-
pository, § 270.17f–5 will govern the Fund’s (or 
its custodian’s) use of each Eligible Foreign 
Custodian, while § 270.17f–7 will govern an El-
igible Foreign Custodian’s use of the Eligible 
Securities Depository.

[65 FR 25638, May 3, 2000]

§ 270.17g–1 Bonding of officers and em-
ployees of registered management 
investment companies. 

(a) Each registered management in-
vestment company shall provide and 
maintain a bond which shall be issued 
by a reputable fidelity insurance com-
pany, authorized to do business in the 
place where the bond is issued, against 
larceny and embezzlement, covering 
each officer and employee of the in-
vestment company, who may singly, or 
jointly with others, have access to se-
curities or funds of the investment 
company, either directly or through 
authority to draw upon such funds or 
to direct generally the disposition of 
such securities, unless the officer or 
employee has such access solely 
through his position as an officer or 
employee of a bank (hereinafter re-
ferred to as ‘‘covered persons’’). 

(b) The bond may be in the form of (1) 
an individual bond for each covered 
person or a schedule or blanket bond 
covering such persons, (2) a blanket 
bond which names the registered man-
agement investment company as the 
only insured (hereinafter referred to as 
‘‘single insured bond’’) or (3) a bond 
which names the registered manage-
ment investment company and one or 
more other parties as insureds (herein-
after referred to as a ‘‘joint insured 
bond’’), such other insured parties 
being limited to (i) persons engaged in 
the management or distribution of the 
shares of the registered investment 

company, (ii) other registered invest-
ment companies which are managed 
and/or whose shares are distributed by 
the same persons (or affiliates of such 
persons), (iii) persons who are engaged 
in the management and/or distribution 
of shares of companies included in 
paragraph (b)(3)(i) of this section, (iv) 
affiliated persons of any registered 
management investment company 
named in the bond or of any person in-
cluded in paragraph (b)(3)(i) or 
(b)(3)(iii) of this section who are en-
gaged in the administration of any reg-
istered management investment com-
pany named as insured in the bond, and 
(v) any trust, pension, profit-sharing or 
other benefit plan for officers, direc-
tors or employees of persons named in 
the bond. 

(c) A bond of the type described in 
paragraph (b)(1) or (b)(2) of this section 
shall provide that it shall not be can-
celled, terminated or modified except 
after written notice shall have been 
given by the acting party to the af-
fected party and to the Commission 
not less than sixty days prior to the ef-
fective date of cancellation, termi-
nation or modification. A joint insured 
bond described in paragraph (b)(3) of 
this section shall provide, that (1) it 
shall not be cancelled terminated or 
modified except after written notice 
shall have been given by the acting 
party to the affected party, and by the 
fidelity insurance company to all reg-
istered investment companies named 
as insureds and to the Commission, not 
less than sixty days prior to the effec-
tive date of cancellation, termination, 
or modification and (2) the fidelity in-
surance company shall furnish each 
registered management investment 
company named as an insured with (i) 
a copy of the bond and any amendment 
thereto promptly after the execution 
thereof, (ii) a copy of each formal filing 
of a claim under the bond by any other 
named insured promptly after the re-
ceipt thereof, and (iii) notification of 
the terms of the settlement of each 
such claim prior to the execution of 
the settlement. 

(d) The bond shall be in such reason-
able form and amount as a majority of 
the board of directors of the registered 
management investment company who 
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are not ‘‘interested persons’’ of such in-
vestment company as defined by sec-
tion 2(a)(19) of the Act shall approve as 
often as their fiduciary duties require, 
but not less than once every twelve 
months, with due consideration to all 
relevant factors including, but not lim-
ited to, the value of the aggregate as-
sets of the registered management in-
vestment company to which any cov-

ered person may have access, the type 
and terms of the arrangements made 
for the custody and safekeeping of such 
assets, and the nature of the securities 
in the company’s portfolio: Provided, 
however, That (1) the amount of a sin-
gle insured bond shall be at least equal 
to an amount computed in accordance 
with the following schedule:

Amount of registered management investment company gross assets—at the end 
of the most recent fiscal quarter prior to date (in dollars) Minimum amount of bond (in dollars) 

Up to 500,000 ............................................................................................................. 50,000. 
500,000 to 1,000,000 .................................................................................................. 75,000. 
1,000,000 to 2,500,000 ............................................................................................... 100,000. 
2,500,000 to 5,000,000 ............................................................................................... 125,000. 
5,000,000 to 7,500,000 ............................................................................................... 150,000. 
7,500,000 to 10,000,000 ............................................................................................. 175,000. 
10,000,000 to 15,000,000 ........................................................................................... 200,000. 
15,000,000 to 20,000,000 ........................................................................................... 225,000. 
20,000,000 to 25,000,000 ........................................................................................... 250,000. 
25,000,000 to 35,000,000 ........................................................................................... 300,000. 
35,000,000 to 50,000,000 ........................................................................................... 350,000. 
50,000,000 to 75,000,000 ........................................................................................... 400,000. 
75,000,000, to 100,000,000 ........................................................................................ 450,000. 
100,000,000 to 150,000,000 ....................................................................................... 525,000. 
150,000,000 to 250,000,000 ....................................................................................... 600,000. 
250,000,000 to 500,000,000 ....................................................................................... 750,000. 
500,000,000 to 750,000,000 ....................................................................................... 900,000. 
750,000,000 to 1,000,000,000 .................................................................................... 1,000,000. 
1,000,000,000 to 1,500,000,000 ................................................................................. 1,250,000. 
1,500,000,000 to 2,000,000,000 ................................................................................. 1,500,000. 
Over 2,000,000,000 .................................................................................................... 1,500,000 plus 200,000 for each 

500,000,000 of gross assets up to a 
maximum bond of 2,500,000. 

(2) A joint insured bond shall be in an 
amount at least equal to the sum of (i) 
the total amount of coverage which 
each registered management invest-
ment company named as an insured 
would have been required to provide 
and maintain individually pursuant to 
the schedule hereinabove had each such 
registered management investment 
company not been named under a joint 
insured bond, plus (ii) the amount of 
each bond which each named insured 
other than a registered management 
investment company would have been 
required to provide and maintain pur-
suant to federal statutes or regulations 
had it not been named as an insured 
under a joint insured bond. 

(e) No premium may be paid for any 
joint insured bond or any amendment 
thereto unless a majority of the board 
of directors of each registered manage-
ment investment company named as an 
insured therein who are not ‘‘inter-
ested persons’’ of such company shall 
approve the portion of the premium to 

be paid by such company, taking all 
relevant factors into consideration in-
cluding, but not limited to, the number 
of the other parties named as insured, 
the nature of the business activities of 
such other parties, the amount of the 
joint insured bond, and the amount of 
the premium for such bond, the ratable 
allocation of the premium among all 
parties named as insureds, and the ex-
tent to which the share of the premium 
allocated to the investment company is 
less than the premium such company 
would have had to pay if it had pro-
vided and maintained a single insured 
bond. 

(f) Each registered management in-
vestment company named as an in-
sured in a joint insured bond shall 
enter into an agreement with all of the 
other named insureds providing that in 
the event recovery is received under 
the bond as a result of a loss sustained 
by the registered management invest-
ment company and one or more other 
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named insureds, the registered man-
agement investment company shall re-
ceive an equitable and proportionate 
share of the recovery, but at least 
equal to the amount which it would 
have received had it provided and 
maintained a single insured bond with 
the minimum coverage required by 
paragraph (d)(1) of this section. 

(g) Each registered management in-
vestment company shall: 

(1) File with the Commission (i) with-
in 10 days after receipt of an executed 
bond of the type described in paragraph 
(b)(1) or (2) of this section or any 
amendment thereof, (a) a copy of the 
bond, (b) a copy of the resolution of a 
majority of the board of directors who 
are not ‘‘interested persons’’ of the reg-
istered management investment com-
pany approving the form and amount 
of the bond, and (c) a statement as to 
the period for which premiums have 
been paid; (ii) within 10 days after re-
ceipt of an executed joint insured bond, 
or any amendment thereof, (a) a copy 
of the bond, (b) a copy of the resolution 
of a majority of the board of directors 
who are not ‘‘interested persons’’ of the 
registered management investment 
company approving the amount, type, 
form and coverage of the bond and the 
portion of the premium to be paid by 
such company, (c) a statement showing 
the amount of the single insured bond 
which the investment company would 
have provided and maintained had it 
not been named as an insured under a 
joint insured bond, (d) a statement as 
to the period for which premiums have 
been paid, and (e) a copy of each agree-
ment between the investment company 
and all of the other named insureds en-
tered into pursuant to paragraph (f) of 
this section; and (iii) a copy of any 
amendment to the agreement entered 
into pursuant to paragraph (f) of this 
section within 10 days after the execu-
tion of such amendment, 

(2) File with the Commission, in writ-
ing, within five days after the making 
of any claim under the bond by the in-
vestment company, a statement of the 
nature and amount of the claim, 

(3) File with the Commission, within 
five days of the receipt thereof, a copy 
of the terms of the settlement of any 
claim made under the bond by the in-
vestment company, and 

(4) Notify by registered mail each 
member of the board of directors of the 
investment company at his last known 
residence address of (i) any cancella-
tion, termination or modification of 
the bond, not less than forty-five days 
prior to the effective date of the can-
cellation or termination or modifica-
tion, (ii) the filing and of the settle-
ment of any claim under the bond by 
the investment company, at the time 
the filings required by paragraph (g) (2) 
and (3) of this section are made with 
the Commission, and (iii) the filing and 
of the proposed terms of settlement of 
any claim under the bond by any other 
named insured, within five days of the 
receipt of a notice from the fidelity in-
surance company. 

(h) Each registered management in-
vestment company shall designate an 
officer thereof who shall make the fil-
ings and give the notices required by 
paragraph (g) of this section. 

(i) Where the registered management 
investment company is an unincor-
porated company managed by a deposi-
tor, trustee or investment adviser, the 
terms ‘‘officer’’ and ‘‘employee’’ shall 
include, for the purposes of this rule, 
the officers and employees of the de-
positor, trustee, or investment adviser. 

(j) Any joint insured bond provided 
and maintained by a registered man-
agement investment company and one 
or more other parties shall be a trans-
action exempt from the provisions of 
section 17(d) of the Act (15 U.S.C. 80a–
17(d)) and the rules thereunder, if: 

(1) The terms and provisions of the 
bond comply with the provisions of this 
section; 

(2) The terms and provisions of any 
agreement required by paragraph (f) of 
this section comply with the provisions 
of that paragraph; and 

(3)(i) A majority of the directors of 
the investment company are not inter-
ested persons of the company, and 
those directors select and nominate 
any other disinterested directors of the 
company; and 

(ii) Any person who acts as legal 
counsel for the disinterested directors 
of the company is an independent legal 
counsel. 

(k) At the next anniversary date of 
an existing fidelity bond, but not later 
than one year from the effective date 
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of this rule, arrangements between reg-
istered management investment com-
panies and fidelity insurance compa-
nies and arrangements between reg-
istered management investment com-
panies and other parties named as in-
sureds under joint insured bonds which 
would not permit compliance with the 
provisions of this rule shall be modified 
by the parties so as to effect such com-
pliance. 

[39 FR 10579, Mar. 21, 1974, as amended at 66 
FR 3759, Jan. 16, 2001]

§ 270.17j–1 Personal investment activi-
ties of investment company per-
sonnel. 

(a) Definitions. For purposes of this 
section: 

(1) Access Person means: 
(i) Any director, officer, general part-

ner or Advisory Person of a Fund or of 
a Fund’s investment adviser. 

(A) If an investment adviser is pri-
marily engaged in a business or busi-
nesses other than advising Funds or 
other advisory clients, the term Access 
Person means any director, officer, 
general partner or Advisory Person of 
the investment adviser who, with re-
spect to any Fund, makes any rec-
ommendation, participates in the de-
termination of which recommendation 
will be made, or whose principal func-
tion or duties relate to the determina-
tion of which recommendation will be 
made, or who, in connection with his or 
her duties, obtains any information 
concerning recommendations on Cov-
ered Securities being made by the in-
vestment adviser to any Fund. 

(B) An investment adviser is ‘‘pri-
marily engaged in a business or busi-
nesses other than advising Funds or 
other advisory clients’’ if, for each of 
its most recent three fiscal years or for 
the period of time since its organiza-
tion, whichever is less, the investment 
adviser derived, on an unconsolidated 
basis, more than 50 percent of its total 
sales and revenues and more than 50 
percent of its income (or loss), before 
income taxes and extraordinary items, 
from the other business or businesses. 

(ii) Any director, officer or general 
partner of a principal underwriter who, 
in the ordinary course of business, 
makes, participates in or obtains infor-
mation regarding, the purchase or sale 

of Covered Securities by the Fund for 
which the principal underwriter acts, 
or whose functions or duties in the or-
dinary course of business relate to the 
making of any recommendation to the 
Fund regarding the purchase or sale of 
Covered Securities. 

(2) Advisory Person of a Fund or of a 
Fund’s investment adviser means: 

(i) Any employee of the Fund or in-
vestment adviser (or of any company in 
a control relationship to the Fund or 
investment adviser) who, in connection 
with his or her regular functions or du-
ties, makes, participates in, or obtains 
information regarding the purchase or 
sale of Covered Securities by a Fund, 
or whose functions relate to the mak-
ing of any recommendations with re-
spect to the purchases or sales; and 

(ii) Any natural person in a control 
relationship to the Fund or investment 
adviser who obtains information con-
cerning recommendations made to the 
Fund with regard to the purchase or 
sale of Covered Securities by the Fund. 

(3) Control has the same meaning as 
in section 2(a)(9) of the Act [15 U.S.C. 
80a–2(a)(9)]. 

(4) Covered Security means a security 
as defined in section 2(a)(36) of the Act 
[15 U.S.C. 80a–2(a)(36)], except that it 
does not include: 

(i) Direct obligations of the Govern-
ment of the United States; 

(ii) Bankers’ acceptances, bank cer-
tificates of deposit, commercial paper 
and high quality short-term debt in-
struments, including repurchase agree-
ments; and 

(iii) Shares issued by open-end Funds. 
(5) Fund means an investment com-

pany registered under the Investment 
Company Act. 

(6) An Initial Public Offering means an 
offering of securities registered under 
the Securities Act of 1933 [15 U.S.C. 
77a], the issuer of which, immediately 
before the registration, was not subject 
to the reporting requirements of sec-
tions 13 or 15(d) of the Securities Ex-
change Act of 1934 [15 U.S.C. 78m or 
78o(d)]. 

(7) Investment Personnel of a Fund or 
of a Fund’s investment adviser means: 

(i) Any employee of the Fund or in-
vestment adviser (or of any company in 
a control relationship to the Fund or 
investment adviser) who, in connection 
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with his or her regular functions or du-
ties, makes or participates in making 
recommendations regarding the pur-
chase or sale of securities by the Fund. 

(ii) Any natural person who controls 
the Fund or investment adviser and 
who obtains information concerning 
recommendations made to the Fund re-
garding the purchase or sale of securi-
ties by the Fund. 

(8) A Limited Offering means an offer-
ing that is exempt from registration 
under the Securities Act of 1933 pursu-
ant to section 4(2) or section 4(6) [15 
U.S.C. 77d(2) or 77d(6)] or pursuant to 
rule 504, rule 505, or rule 506 [17 CFR 
230.504, 230.505, or 230.506] under the Se-
curities Act of 1933. 

(9) Purchase or sale of a Covered Secu-
rity includes, among other things, the 
writing of an option to purchase or sell 
a Covered Security. 

(10) Security Held or to be Acquired by 
a Fund means: 

(i) Any Covered Security which, 
within the most recent 15 days: 

(A) Is or has been held by the Fund; 
or 

(B) Is being or has been considered by 
the Fund or its investment adviser for 
purchase by the Fund; and 

(ii) Any option to purchase or sell, 
and any security convertible into or 
exchangeable for, a Covered Security 
described in paragraph (a)(10)(i) of this 
section. 

(b) Unlawful Actions. It is unlawful 
for any affiliated person of or principal 
underwriter for a Fund, or any affili-
ated person of an investment adviser of 
or principal underwriter for a Fund, in 
connection with the purchase or sale, 
directly or indirectly, by the person of 
a Security Held or to be Acquired by 
the Fund: 

(1) To employ any device, scheme or 
artifice to defraud the Fund; 

(2) To make any untrue statement of 
a material fact to the Fund or omit to 
state a material fact necessary in order 
to make the statements made to the 
Fund, in light of the circumstances 
under which they are made, not mis-
leading; 

(3) To engage in any act, practice or 
course of business that operates or 
would operate as a fraud or deceit on 
the Fund; or 

(4) To engage in any manipulative 
practice with respect to the Fund. 

(c) Code of Ethics.
(1) Adoption and Approval of Code of 

Ethics.
(i) Every Fund (other than a money 

market fund or a Fund that does not 
invest in Covered Securities) and each 
investment adviser of and principal un-
derwriter for the Fund, must adopt a 
written code of ethics containing provi-
sions reasonably necessary to prevent 
its Access Persons from engaging in 
any conduct prohibited by paragraph 
(b) of this section. 

(ii) The board of directors of a Fund, 
including a majority of directors who 
are not interested persons, must ap-
prove the code of ethics of the Fund, 
the code of ethics of each investment 
adviser and principal underwriter of 
the Fund, and any material changes to 
these codes. The board must base its 
approval of a code and any material 
changes to the code on a determination 
that the code contains provisions rea-
sonably necessary to prevent Access 
Persons from engaging in any conduct 
prohibited by paragraph (b) of this sec-
tion. Before approving a code of a 
Fund, investment adviser or principal 
underwriter or any amendment to the 
code, the board of directors must re-
ceive a certification from the Fund, in-
vestment adviser or principal under-
writer that it has adopted procedures 
reasonably necessary to prevent Access 
Persons from violating the Fund’s, in-
vestment adviser’s, or principal under-
writer’s code of ethics. The Fund’s 
board must approve the code of an in-
vestment adviser or principal under-
writer before initially retaining the 
services of the investment adviser or 
principal underwriter. The Fund’s 
board must approve a material change 
to a code no later than six months 
after adoption of the material change. 

(iii) If a Fund is a unit investment 
trust, the Fund’s principal underwriter 
or depositor must approve the Fund’s 
code of ethics, as required by para-
graph (c)(1)(ii) of this section. If the 
Fund has more than one principal un-
derwriter or depositor, the principal 
underwriters and depositors may des-
ignate, in writing, which principal un-
derwriter or depositor must conduct 
the approval required by paragraph 
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(c)(1)(ii) of this section, if they obtain 
written consent from the designated 
principal underwriter or depositor. 

(2) Administration of Code of Ethics. (i) 
The Fund, investment adviser and prin-
cipal underwriter must use reasonable 
diligence and institute procedures rea-
sonably necessary to prevent violations 
of its code of ethics. 

(ii) No less frequently than annually, 
every Fund (other than a unit invest-
ment trust) and its investment advis-
ers and principal underwriters must 
furnish to the Fund’s board of direc-
tors, and the board of directors must 
consider, a written report that: 

(A) Describes any issues arising 
under the code of ethics or procedures 
since the last report to the board of di-
rectors, including, but not limited to, 
information about material violations 
of the code or procedures and sanctions 
imposed in response to the material 
violations; and 

(B) Certifies that the Fund, invest-
ment adviser or principal underwriter, 
as applicable, has adopted procedures 
reasonably necessary to prevent Access 
Persons from violating the code. 

(3) Exception for Principal Under-
writers. The requirements of paragraphs 
(c)(1) and (c)(2) of this section do not 
apply to any principal underwriter un-
less: 

(i) The principal underwriter is an af-
filiated person of the Fund or of the 
Fund’s investment adviser; or 

(ii) An officer, director or general 
partner of the principal underwriter 
serves as an officer, director or general 
partner of the Fund or of the Fund’s in-
vestment adviser. 

(d) Reporting Requirements of Access 
Persons—(1) Reports Required. Unless ex-
cepted by paragraph (d)(2) of this sec-
tion, every Access Person of a Fund 
(other than a money market fund or a 
Fund that does not invest in Covered 
Securities) and every Access Person of 
an investment adviser of or principal 
underwriter for the Fund, must report 
to that Fund, investment adviser or 
principal underwriter: 

(i) Initial Holdings Reports. No later 
than 10 days after the person becomes 
an Access Person, the following infor-
mation: 

(A) The title, number of shares and 
principal amount of each Covered Se-

curity in which the Access Person had 
any direct or indirect beneficial owner-
ship when the person became an Access 
Person; 

(B) The name of any broker, dealer or 
bank with whom the Access Person 
maintained an account in which any 
securities were held for the direct or 
indirect benefit of the Access Person as 
of the date the person became an Ac-
cess Person; and 

(C) The date that the report is sub-
mitted by the Access Person. 

(ii) Quarterly Transaction Reports. No 
later than 10 days after the end of a 
calendar quarter, the following infor-
mation: 

(A) With respect to any transaction 
during the quarter in a Covered Secu-
rity in which the Access Person had 
any direct or indirect beneficial owner-
ship: 

(1) The date of the transaction, the 
title, the interest rate and maturity 
date (if applicable), the number of 
shares and the principal amount of 
each Covered Security involved; 

(2) The nature of the transaction (i.e., 
purchase, sale or any other type of ac-
quisition or disposition); 

(3) The price of the Covered Security 
at which the transaction was effected; 

(4) The name of the broker, dealer or 
bank with or through which the trans-
action was effected; and 

(5) The date that the report is sub-
mitted by the Access Person. 

(B) With respect to any account es-
tablished by the Access Person in 
which any securities were held during 
the quarter for the direct or indirect 
benefit of the Access Person: 

(1) The name of the broker, dealer or 
bank with whom the Access Person es-
tablished the account; 

(2) The date the account was estab-
lished; and 

(3) The date that the report is sub-
mitted by the Access Person. 

(iii) Annual Holdings Reports. Annu-
ally, the following information (which 
information must be current as of a 
date no more than 30 days before the 
report is submitted): 

(A) The title, number of shares and 
principal amount of each Covered Se-
curity in which the Access Person had 
any direct or indirect beneficial owner-
ship; 
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(B) The name of any broker, dealer or 
bank with whom the Access Person 
maintains an account in which any se-
curities are held for the direct or indi-
rect benefit of the Access Person; and 

(C) The date that the report is sub-
mitted by the Access Person. 

(2) Exceptions from Reporting Require-
ments. (i) A person need not make a re-
port under paragraph (d)(1) of this sec-
tion with respect to transactions ef-
fected for, and Covered Securities held 
in, any account over which the person 
has no direct or indirect influence or 
control. 

(ii) A director of a Fund who is not 
an ‘‘interested person’’ of the Fund 
within the meaning of section 2(a)(19) 
of the Act [15 U.S.C. 80a–2(a)(19)], and 
who would be required to make a re-
port solely by reason of being a Fund 
director, need not make: 

(A) An initial holdings report under 
paragraph (d)(1)(i) of this section and 
an annual holdings report under para-
graph (d)(1)(iii) of this section; and 

(B) A quarterly transaction report 
under paragraph (d)(1)(ii) of this sec-
tion, unless the director knew or, in 
the ordinary course of fulfilling his or 
her official duties as a Fund director, 
should have known that during the 15-
day period immediately before or after 
the director’s transaction in a Covered 
Security, the Fund purchased or sold 
the Covered Security, or the Fund or 
its investment adviser considered pur-
chasing or selling the Covered Secu-
rity. 

(iii) An Access Person to a Fund’s 
principal underwriter need not make a 
report to the principal underwriter 
under paragraph (d)(1) of this section 
if: 

(A) The principal underwriter is not 
an affiliated person of the Fund (unless 
the Fund is a unit investment trust) or 
any investment adviser of the Fund; 
and 

(B) The principal underwriter has no 
officer, director or general partner who 
serves as an officer, director or general 
partner of the Fund or of any invest-
ment adviser of the Fund. 

(iv) An Access Person to an invest-
ment adviser need not make a quar-
terly transaction report to the invest-
ment adviser under paragraph (d)(1)(ii) 
of this section if all the information in 

the report would duplicate information 
required to be recorded under §§ 275.204–
2(a)(12) or 275.204–2(a)(13) of this chap-
ter. 

(v) An Access Person need not make 
a quarterly transaction report under 
paragraph (d)(1)(ii) of this section if 
the report would duplicate information 
contained in broker trade confirma-
tions or account statements received 
by the Fund, investment adviser or 
principal underwriter with respect to 
the Access Person in the time period 
required by paragraph (d)(1)(ii), if all of 
the information required by that para-
graph is contained in the broker trade 
confirmations or account statements, 
or in the records of the Fund, invest-
ment adviser or principal underwriter. 

(3) Review of Reports. Each Fund, in-
vestment adviser and principal under-
writer to which reports are required to 
be made by paragraph (d)(1) of this sec-
tion must institute procedures by 
which appropriate management or 
compliance personnel review these re-
ports. 

(4) Notification of Reporting Obligation. 
Each Fund, investment adviser and 
principal underwriter to which reports 
are required to be made by paragraph 
(d)(1) of this section must identify all 
Access Persons who are required to 
make these reports and must inform 
those Access Persons of their reporting 
obligation. 

(5) Beneficial Ownership. For purposes 
of this section, beneficial ownership is 
interpreted in the same manner as it 
would be under § 240.16a–1(a)(2) of this 
chapter in determining whether a per-
son is the beneficial owner of a secu-
rity for purposes of section 16 of the 
Securities Exchange Act of 1934 [15 
U.S.C. 78p] and the rules and regula-
tions thereunder. Any report required 
by paragraph (d) of this section may 
contain a statement that the report 
will not be construed as an admission 
that the person making the report has 
any direct or indirect beneficial owner-
ship in the Covered Security to which 
the report relates. 

(e) Pre-approval of Investments in IPOs 
and Limited Offerings. Investment Per-
sonnel of a Fund or its investment ad-
viser must obtain approval from the 
Fund or the Fund’s investment adviser 
before directly or indirectly acquiring 
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beneficial ownership in any securities 
in an Initial Public Offering or in a 
Limited Offering. 

(f) Recordkeeping Requirements. (1) 
Each Fund, investment adviser and 
principal underwriter that is required 
to adopt a code of ethics or to which 
reports are required to be made by Ac-
cess Persons must, at its principal 
place of business, maintain records in 
the manner and to the extent set out in 
this paragraph (f), and must make 
these records available to the Commis-
sion or any representative of the Com-
mission at any time and from time to 
time for reasonable periodic, special or 
other examination: 

(A) A copy of each code of ethics for 
the organization that is in effect, or at 
any time within the past five years was 
in effect, must be maintained in an eas-
ily accessible place; 

(B) A record of any violation of the 
code of ethics, and of any action taken 
as a result of the violation, must be 
maintained in an easily accessible 
place for at least five years after the 
end of the fiscal year in which the vio-
lation occurs; 

(C) A copy of each report made by an 
Access Person as required by this sec-
tion, including any information pro-
vided in lieu of the reports under para-
graph (d)(2)(v) of this section, must be 
maintained for at least five years after 
the end of the fiscal year in which the 
report is made or the information is 
provided, the first two years in an eas-
ily accessible place; 

(D) A record of all persons, currently 
or within the past five years, who are 
or were required to make reports under 
paragraph (d) of this section, or who 
are or were responsible for reviewing 
these reports, must be maintained in 
an easily accessible place; and 

(E) A copy of each report required by 
paragraph (c)(2)(ii) of this section must 
be maintained for at least five years 
after the end of the fiscal year in which 
it is made, the first two years in an 
easily accessible place. 

(2) A Fund or investment adviser 
must maintain a record of any deci-
sion, and the reasons supporting the 
decision, to approve the acquisition by 
investment personnel of securities 
under paragraph (e), for at least five 

years after the end of the fiscal year in 
which the approval is granted. 

[64 FR 46834, Aug. 27, 1999; 65 FR 12943, Mar. 
10, 2000]

§ 270.18c–1 Exemption of privately 
held indebtedness. 

The issuance or sale of more than one 
class of senior securities representing 
indebtedness by a small business in-
vestment company, licensed under the 
Small Business Investment Act of 1958, 
shall not be prohibited by section 18(c) 
so long as such small business invest-
ment company does not have out-
standing any publicly held indebted-
ness, and all securities of any such 
class are (a) privately held by the 
Small Business Administration, or 
banks, insurance companies or other 
institutional investors, (b) not in-
tended to be publicly distributed, and 
(c) not convertible into, exchangeable 
for, or accompanied by any option to 
acquire, any equity security. 

[26 FR 11240, Nov. 29, 1961]

§ 270.18c–2 Exemptions of certain de-
bentures issued by small business 
investment companies. 

(a) The issuance or sale of any class 
of senior security representing indebt-
edness by a small business investment 
company licensed under the Small 
Business Investment Act of 1958 shall 
not be prohibited by section 18(c) of the 
Act provided such senior security rep-
resenting indebtedness is (1) not con-
vertible into, exchangeable for, or ac-
companied by an option to acquire any 
equity security; (2) fully guaranteed as 
to timely payment of all principal and 
interest by the Small Business Admin-
istration and backed by the full faith 
and credit of the United States; and (3) 
subordinated to any other debt securi-
ties not issued pursuant to this section 
or, if such security is not so subordi-
nated, that such security, according to 
its own terms, will not be preferred 
over any other unsecured debt securi-
ties in the payment of principal and in-
terest: And further provided, That all 
other debt securities then outstanding 
issued by such small business invest-
ment company were issued as per-
mitted by § 270.18c–1 or this section. 
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(b) Any security issued and sold as 
permitted by paragraph (a) of this sec-
tion shall be deemed for purposes of 
§ 270.18c–1 to be privately held by the 
Small Business Administration and for 
purposes of § 270.18c–1 shall not be 
deemed to be publicly held outstanding 
indebtedness. 

(c) The issuance or sale of any secu-
rity as permitted by paragraph (a) of 
this section shall not be deemed to be 
a sale to any person other than the 
Small Business Administration by any 
small business investment company li-
censed under the Small Business In-
vestment Company Act of 1958 which is 
exempt from any provision of the In-
vestment Company Act, if such exemp-
tion is conditioned on such company 
not offering or selling its securities to 
any person other than the Small Busi-
ness Administration. 

(Secs. 6(c), 38(a), 54 Stat. 800, 841, 15 U.S.C. 
80a–6(c), 80a–37(a)) 

[37 FR 7590, Apr. 18, 1972]

§ 270.18f–1 Exemption from certain re-
quirements of section 18(f)(1) (of 
the Act) for registered open-end in-
vestment companies which have the 
right to redeem in kind. 

(a) A registered open-end investment 
company which has the right to redeem 
securities of which it is the issuer in 
assets other than cash may file with 
the Commission at any time a notifica-
tion of election on Form N–18F–1 
(§ 274.51 of this chapter) committing 
itself to pay in cash all requests for re-
demption by any shareholder of record, 
limited in amount with respect to each 
shareholder during any 90-day period to 
the lesser of 

(1) $250,000 or 
(2) 1 percent of the net asset value of 

such company at the beginning of such 
period. 

(b) An election pursuant to para-
graph (a) of this section: 

(1) Shall be described in either the 
prospectus or the Statement of Addi-
tional Information, at the discretion of 
the investment company, and 

(2) Shall be irrevocable while this 
§ 270.18f–1 is in effect unless the Com-
mission by order upon application per-
mits the withdrawal of such notifica-
tion of election as being appropriate in 

the public interest and consistent with 
the protection of investors. 

(c) Upon making the election de-
scribed in paragraph (a) of this section, 
an investment company shall be ex-
empt from the requirements of section 
18(f)(1) (of the Act) to the extent nec-
essary for such company to effectuate 
redemptions in the manner set forth in 
such paragraph. 

(Secs. 7, 10, and 19 of the Securities Act of 
1933 (15 U.S.C. 77g, 77j, and 77s) and secs. 8, 30 
and 38 of the Investment Company Act of 
1940 (15 U.S.C. 80a–8, 80a–29 and 80a–37)) 

[36 FR 11919, June 23, 1971, as amended at 48 
FR 37940, Aug. 22, 1983]

§ 270.18f–2 Fair and equitable treat-
ment for holders of each class or se-
ries of stock of series investment 
companies. 

(a) For purposes of this § 270.18f–2 a 
series company is a registered open-end 
investment company which, in accord-
ance with the provisions of section 
18(f)(2) of the Act, issues two or more 
classes or series of preferred or special 
stock each of which is preferred over 
all other classes or series in respect of 
assets specifically allocated to that 
class or series. Any matter required to 
be submitted by the provisions of the 
Act or of applicable State law, or oth-
erwise, to the holders of the out-
standing voting securities of a series 
company shall not be deemed to have 
been effectively acted upon less ap-
proved by the holders of a majority of 
the outstanding voting securities of 
each class or series of stock affected by 
such matter. 

(b) For the purposes of paragraph (a) 
of this § 270.18f–2, a class or series of 
stock will be deemed to be affected by 
such a matter, unless (1) the interests 
of each class or series in the matter are 
substantially identical, or (2) the mat-
ter does not affect any interest of such 
class or series. 

(c)(1) With respect to the submission 
of an investment advisory contract to 
the holders of the outstanding voting 
securities of a series company for the 
approval required by section 15(a) of 
the Act, such matter shall be deemed 
to be effectively acted upon with re-
spect to any class or series of securities 
of such company if a majority of the 
outstanding voting securities of such 
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class or series vote for the approval of 
such matter, notwithstanding (i) that 
such matter has not been approved by 
the holders of a majority of the out-
standing voting securities of any other 
class or series affected by such matter, 
and (ii) that such matter has not been 
approved by the vote of a majority of 
the outstanding voting securities of 
such company, provided that if such a 
majority is required by State law or 
otherwise, such requirement shall 
apply. 

(2) If any class or series of securities 
of a series company fails to approve an 
investment advisory contract in the 
manner required by paragraph (c)(1) of 
this section, the investment adviser of 
such company may continue to serve 
or act in such capacity for the period of 
time pending such required approval of 
such contract, of a new contract with 
the same or different adviser, or other 
definitive action: Provided, That the 
compensation received by such invest-
ment adviser during such period is 
equal to no more than its actual costs 
incurred in furnishing investment advi-
sory services to such class or series or 
the amount it would have received 
under the advisory contract, whichever 
is less. 

(d) With respect to the submission of 
a change in investment policy to the 
holders of the outstanding voting secu-
rities of a series company for the ap-
proval required by section 13 of the 
Act, such matter shall be deemed to 
have been effectively acted upon with 
respect to any class or series of such 
company if a majority of the out-
standing voting securities of such class 
or series vote for the approval of such 
matter, notwithstanding (1) that such 
matter has not been approved by the 
holders of a majority of the out-
standing voting securities of any other 
class or series affected by such matter, 
and (2) that such matter has not been 
approved by the vote of a majority of 
the outstanding voting securities of 
such company: Provided, That if such a 
majority is required by State law or 
otherwise, such requirement shall 
apply. 

(e) The submission to shareholders of 
the selection of the independent public 
accountant of a series company re-
quired by section 32(a) (of the Act) 

shall be exempt from the separate vot-
ing requirements of paragraph (a) of 
this § 270.18f–2. 

(f) The submission to shareholders of 
a contract with a principal underwriter 
of a series company required by section 
15(b) of the Act shall be exempt from 
the separate voting requirements of 
paragraph (a) of this § 270.18f–2. 

(g) The submission to shareholders of 
nominees for election as directors re-
quired by section 16(a) of the Act shall 
be exempt from the separate voting re-
quirements of paragraph (a) of this 
§ 270.18f–2. 

(h) For the purposes of this § 270.18f–
2 a ‘‘majority of the outstanding voting 
securities’’ of a class or series, (1) when 
used with respect to a matter required 
by any provision of the Act to be sub-
mitted to the outstanding voting secu-
rities of a series company, shall have 
the same meaning as a ‘‘majority of 
the outstanding voting securities of a 
company’’ as defined in section 2(a)(42) 
of the Act; and (2) when used with re-
spect to any other matter required to 
be submitted to the outstanding voting 
securities of a series company, shall 
mean the lesser of (i) the minimum 
vote of the outstanding voting securi-
ties of a company required by applica-
ble State law or other applicable re-
quirement, or (ii) the minimum vote 
specified by paragraph (1) of this para-
graph (h), unless State law requires ap-
proval of such matters by a specified 
percentage of the outstanding voting 
securities of a particular class or se-
ries, in which case, State law shall 
apply. 

(Secs. 6(c), 13, 15(a), 15(b), 16(a), 18(f)(2), 32(a), 
54 Stat. 800, 811, 812, 813, 817, 838, 841, 15 
U.S.C. 80a–6(c), 80a–13, 80a–15(b), 80a–16(a), 
80a–18(f)(2), 80a–31(a), 80a–37(a), Pub. L. 91–
547, 84 Stat. 1421) 

[37 FR 17386, Aug. 26, 1972]

§ 270.18f–3 Multiple class companies. 
Notwithstanding sections 18(f)(1) and 

18(i) of the Act (15 U.S.C. 80a–18(f)(1) 
and (i), respectively), a registered 
open-end management investment 
company or series or class thereof es-
tablished in accordance with section 
18(f)(2) of the Act (15 U.S.C. 80a–18(f)(2)) 
whose shares are registered on Form 
N–1A [§§ 239.15A and 274.11A of this 
chapter] (‘‘company’’) may issue more 
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than one class of voting stock, provided 
that: 

(a) Each class: 
(1)(i) Shall have a different arrange-

ment for shareholder services or the 
distribution of securities or both, and 
shall pay all of the expenses of that ar-
rangement; 

(ii) May pay a different share of other 
expenses, not including advisory or 
custodial fees or other expenses related 
to the management of the company’s 
assets, if these expenses are actually 
incurred in a different amount by that 
class, or if the class receives services of 
a different kind or to a different degree 
than other classes; and 

(iii) May pay a different advisory fee 
to the extent that any difference in 
amount paid is the result of the appli-
cation of the same performance fee 
provisions in the advisory contract of 
the company to the different invest-
ment performance of each class; 

(2) Shall have exclusive voting rights 
on any matter submitted to share-
holders that relates solely to its ar-
rangement; 

(3) Shall have separate voting rights 
on any matter submitted to share-
holders in which the interests of one 
class differ from the interests of any 
other class; and 

(4) Shall have in all other respects 
the same rights and obligations as each 
other class. 

(b) Expenses may be waived or reim-
bursed by the company’s adviser, un-
derwriter, or any other provider of 
services to the company. 

(c)(1) Income, realized gains and 
losses, unrealized appreciation and de-
preciation, and Fundwide Expenses 
shall be allocated based on one of the 
following methods (which method shall 
be applied on a consistent basis): 

(i) To each class based on the net as-
sets of that class in relation to the net 
assets of the company (‘‘relative net 
assets’’); 

(ii) To each class based on the Simul-
taneous Equations Method; 

(iii) To each class based on the Set-
tled Shares Method, provided that the 
company is a Daily Dividend Fund 
(such a company may allocate income 
and Fundwide Expenses based on the 
Settled Shares Method and realized 
gains and losses and unrealized appre-

ciation and depreciation based on rel-
ative net assets); 

(iv) To each share without regard to 
class, provided that the company is a 
Daily Dividend Fund that maintains 
the same net asset value per share in 
each class; that the company has re-
ceived undertakings from its adviser, 
underwriter, or any other provider of 
services to the company, agreeing to 
waive or reimburse the company for 
payments to such service provider by 
one or more classes, as allocated under 
paragraph (a)(1) of this section, to the 
extent necessary to assure that all 
classes of the company maintain the 
same net asset value per share; and 
that payments waived or reimbursed 
under such an undertaking may not be 
carried forward or recouped at a future 
date; or 

(v) To each class based on any other 
appropriate method, provided that a 
majority of the directors of the com-
pany, and a majority of the directors 
who are not interested persons of the 
company, determine that the method is 
fair to the shareholders of each class 
and that the annualized rate of return 
of each class will generally differ from 
that of the other classes only by the 
expense differentials among the class-
es. 

(2) For purposes of this section: 
(i) Daily Dividend Fund means any 

company that has a policy of declaring 
distributions of net income daily, in-
cluding any money market fund that 
determines net asset value using the 
amortized cost method permitted by 
§ 270.2a–7; 

(ii) Fundwide Expenses means ex-
penses of the company not allocated to 
a particular class under paragraph 
(a)(1) of this section; 

(iii) The Settled Shares Method means 
allocating to each class based on rel-
ative net assets, excluding the value of 
subscriptions receivable; and 

(iv) The Simultaneous Equations Meth-
od means the simultaneous allocation 
to each class of each day’s income, re-
alized gains and losses, unrealized ap-
preciation and depreciation, and 
Fundwide Expenses and reallocation to 
each class of undistributed net invest-
ment income, undistributed realized 
gains or losses, and unrealized appre-
ciation or depreciation, based on the 
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operating results of the company, 
changes in ownership interests of each 
class, and expense differentials be-
tween the classes, so that the 
annualized rate of return of each class 
generally differs from that of the other 
classes only by the expense differen-
tials among the classes. 

(d) Any payments made under para-
graph (a) of this section shall be made 
pursuant to a written plan setting 
forth the separate arrangement and ex-
pense allocation of each class, and any 
related conversion features or ex-
change privileges. Before the first 
issuance of a share of any class in reli-
ance upon this section, and before any 
material amendment of a plan, a ma-
jority of the directors of the company, 
and a majority of the directors who are 
not interested persons of the company, 
shall find that the plan as proposed to 
be adopted or amended, including the 
expense allocation, is in the best inter-
ests of each class individually and the 
company as a whole; initial board ap-
proval of a plan under this paragraph 
(d) is not required, however, if the plan 
does not make any change in the ar-
rangements and expense allocations 
previously approved by the board under 
an existing order of exemption. Before 
any vote on the plan, the directors 
shall request and evaluate, and any 
agreement relating to a class arrange-
ment shall require the parties thereto 
to furnish, such information as may be 
reasonably necessary to evaluate the 
plan. 

(e)(1) A majority of the directors of 
the investment company are not inter-
ested persons of the company, and 
those directors select and nominate 
any other disinterested directors of the 
company; and 

(2) Any person who acts as legal 
counsel for the disinterested directors 
of the company is an independent legal 
counsel. 

(f) Nothing in this section prohibits a 
company from offering any class with: 

(1) An exchange privilege providing 
that securities of the class may be ex-
changed for certain securities of an-
other company; or 

(2) A conversion feature providing 
that shares of one class of the company 
(the ‘‘purchase class’’) will be ex-
changed automatically for shares of 

another class of the company (the 
‘‘target class’’) after a specified period 
of time, provided that: 

(i) The conversion is effected on the 
basis of the relative net asset values of 
the two classes without the imposition 
of any sales load, fee, or other charge; 

(ii) The expenses, including payments 
authorized under a plan adopted pursu-
ant to § 270.12b–1 (‘‘rule 12b–1 plan’’), for 
the target class are not higher than the 
expenses, including payments author-
ized under a rule 12b–1 plan, for the 
purchase class; and 

(iii) If the shareholders of the target 
class approve any increase in expenses 
allocated to the target class under 
paragraphs (a)(1)(i) and (a)(1)(ii) of this 
section, and the purchase class share-
holders do not approve the increase, 
the company will establish a new tar-
get class for the purchase class on the 
same terms as applied to the target 
class before that increase. 

(3) A conversion feature providing 
that shares of a class in which an in-
vestor is no longer eligible to partici-
pate may be converted to shares of a 
class in which that investor is eligible 
to participate, provided that: 

(i) The investor is given prior notice 
of the proposed conversion; and 

(ii) The conversion is effected on the 
basis of the relative net asset values of 
the two classes without the imposition 
of any sales load, fee, or other charge. 

[60 FR 11885, Mar. 2, 1995, as amended at 62 
FR 51765, Oct. 3, 1997; 66 FR 3759, Jan. 16, 
2001]

§ 270.19a–1 Written statement to ac-
company dividend payments by 
management companies. 

(a) Every written statement made 
pursuant to section 19 by or on behalf 
of a management company shall be 
made on a separate paper and shall 
clearly indicate what portion of the 
payment per share is made from the 
following sources: 

(1) Net income for the current or pre-
ceding fiscal year, or accumulated un-
distributed net income, or both, not in-
cluding in either case profits or losses 
from the sale of securities or other 
properties. 

(2) Accumulated undistributed net 
profits from the sale of securities or 
other properties (except that an open-
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end company may treat as a separate 
source its net profits from such sales 
during its current fiscal year). 

(3) Paid-in surplus or other capital 
source. 
To the extent that a payment is prop-
erly designated as being made from a 
source specified in paragraph (a) (1) or 
(2) of this section, it need not be des-
ignated as having been made from a 
source specified in this paragraph. 

(b) If the payment is made in whole 
or in part from a source specified in 
paragraph (a)(2) of this section the 
written statement shall indicate, after 
giving effect to the part of such pay-
ment so specified, the deficit, if any, in 
the aggregate of (1) accumulated undis-
tributed realized profits less losses on 
the sale of securities or other prop-
erties and (2) the net unrealized appre-
ciation or depreciation of portfolio se-
curities, all as of a date reasonably 
close to the end of the period as of 
which the dividend is paid. Any state-
ment made pursuant to the preceding 
sentence shall specify the amount, if 
any, of such deficit which represents 
unrealized depreciation of portfolio se-
curities. 

(c) Accumulated undistributed net 
income and accumulated undistributed 
net profits from the sale of securities 
or other properties shall be deter-
mined, at the option of the company, 
either (1) from the date of the organiza-
tion of the company, (2) from the date 
of a reorganization, as defined in clause 
(A) or (B) of section 2(a)(33) of the Act 
(54 Stat. 790; 15 U.S.C. 80a–2(a)(33)), (3) 
from the date as of which a write-down 
of portfolio securities was made in con-
nection with a corporate readjustment, 
approved by stockholders, of the type 
known as ‘‘quasi- reorganization,’’ or 
(4) from January 1, 1925, to the close of 
the period as of which the dividend is 
paid, without giving effect to such pay-
ment. 

(d) For the purpose of this section, 
open-end companies which upon the 
sale of their shares allocate to undis-
tributed income or other similar ac-
count that portion of the consideration 
received which represents the approxi-
mate per share amount of undistrib-
uted net income included in the sales 
price, and make a corresponding deduc-
tion from undistributed net income 

upon the purchase or redemption of 
shares, need not treat the amounts so 
allocated as paid-in surplus or other 
capital source. 

(e) For the purpose of this section, 
the source or sources from which a div-
idend is paid shall be determined (or 
reasonably estimated) to the close of 
the period as of which it is paid with-
out giving effect to such payment. If 
any such estimate is subsequently 
ascertained to be inaccurate in a sig-
nificant amount, a correction thereof 
shall be made by a written statement 
pursuant to section 19(a) of the Act or 
in the first report to stockholders fol-
lowing discovery of the inaccuracy. 

(f) Insofar as a written statement 
made pursuant to section 19(a) of the 
Act relates to a dividend on preferred 
stock paid for a period of less than a 
year, a company may elect to indicate 
only that portion of the payment 
which is made from sources specified in 
paragraph (a)(1) of this section, and 
need not specify the sources from 
which the remainder was paid. Every 
company which in any fiscal year 
elects to make a statement pursuant to 
the preceding sentence shall transmit 
to the holders of such preferred stock, 
at a date reasonably near the end of 
the last dividend period in such fiscal 
year, a statement meeting the require-
ments of paragraph (a) of this section 
on an annual basis. 

(g) The purpose of this section, in the 
light of which it shall be construed, is 
to afford security holders adequate dis-
closure of the sources from which divi-
dend payments are made. Nothing in 
this section shall be construed to pro-
hibit the inclusion in any written 
statement of additional information in 
explanation of the information re-
quired by this section. Nothing in this 
section shall be construed to permit a 
dividend payment in violation of any 
State law or to prevent compliance 
with any requirement of State law re-
garding dividends consistent with this 
rule.

CROSS REFERENCE: For interpretative re-
lease applicable to § 270.19a–1, see No. 71 in 
tabulation, part 271 of this chapter.

[Rule N–19–1, 6 FR 1114, Feb. 25, 1941. Redes-
ignated at 36 FR 22901, Dec. 2, 1971 and 
amended at 38 FR 8593, Apr. 4, 1973]
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§ 270.19b–1 Frequency of distribution 
of capital gains. 

(a) No registered investment com-
pany which is a ‘‘regulated investment 
company’’ as defined in section 851 of 
the Internal Revenue Code of 1986 
(‘‘Code’’) shall distribute more than 
one capital gain dividend (‘‘distribu-
tion’’), as defined in section 852(b)(3)(C) 
of the Code, with respect to any one 
taxable year of the company, other 
than a distribution otherwise per-
mitted by this rule or made pursuant 
to section 855 of the Code which is sup-
plemental to the prior distribution 
with respect to the same taxable year 
of the company and which does not ex-
ceed 10% of the aggregate amount dis-
tributed for such taxable year. 

(b) No registered investment com-
pany which is not a ‘‘regulated invest-
ment company’’ as defined in section 
851 of the Code shall make more than 
one distribution of long-term capital 
gains, as defined in the Code, in any 
one taxable year of the company: Pro-
vided, That a unit investment trust 
may distribute capital gain dividends 
received from a ‘‘regulated investment 
company’’ within a reasonable time 
after receipt. 

(c) The provisions of this rule shall 
not apply to a unit investment trust 
(hereinafter referred to as the ‘‘Trust’’) 
engaged exclusively in the business of 
investing in eligible trust securities (as 
defined in Rule 14a–3(b) (17 CFR 
270.14a–3(b)) under this Act); Provided, 
That: 

(1) The capital gain distribution is a 
result of— 

(i) An issuer’s calling or redeeming 
an eligible trust security held by the 
Trust, 

(ii) The sale of an eligible trust secu-
rity by the Trust to provide funds for 
redemption of Trust units when the 
amount received by the Trust for such 
sale exceeds the amount required to 
satisfy the redemption distribution, 

(iii) The sale of an eligible trust secu-
rity to maintain qualification of the 
Trust as a ‘‘regulated investment com-
pany’’ under section 851 of the Code, 

(iv) Regular distributions of principal 
and prepayment of principal on eligible 
trust securities, or 

(v) The sale of an eligible trust secu-
rity in order to maintain the invest-
ment stability of the Trust; and 

(2) Capital gains distributions are 
clearly described as such in a report to 
the unitholder which accompanies each 
such distribution. 

(d) For purposes of paragraph (c) of 
this section, sales made to maintain 
the investment stability of the Trust 
means sales made to prevent deteriora-
tion of the value of the eligible trust 
securities held in the Trust portfolio 
when one or more of the following fac-
tors exist: 

(1) A default in the payment of prin-
cipal or interest on an eligible trust se-
curity; 

(2) An action involving the issuer of 
an eligible trust security which ad-
versely affects the ability of such 
issuer to continue payment of principal 
or interest on its eligible trust securi-
ties; or 

(3) A change in market, revenue or 
credit factors which adversely affects 
the ability of such issuer to continue 
payment of principal or interest on its 
eligible trust securities. 

(e) If a registered investment com-
pany because of unforeseen cir-
cumstances in a particular taxable 
year proposes to make a distribution 
which would be prohibited by the pro-
visions of this section, it may file a re-
quest with the Commission for author-
ization to make such a distribution. 
Such request shall comply with the re-
quirements of § 270.0–2 of this chapter 
and shall set forth the pertinent facts 
and explain the circumstances which 
the company believes justify such dis-
tribution. The request shall be deemed 
granted unless the Commission within 
15 days after receipt thereof shall deny 
such request as not being necessary or 
appropriate in the public interest or for 
the protection of investors and notify 
the company in writing of such denial. 

(f) A registered investment company 
may make one additional distribution 
of long-term capital gains, as defined 
in the Code, with respect to any one 
taxable year of the company, which 
distribution is made, in whole or in 
part, for the purpose of not incurring 
any tax under section 4982 of the Code. 
Such additional distribution may be 
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made prior or subsequent to any dis-
tribution otherwise permitted by para-
graph (a) of this section. 

(Secs. 6(c), 19(b) (15 U.S.C. 80a–19(b), and sec. 
38(a))) 

[36 FR 22901, Dec. 2, 1971, as amended at 44 
FR 29647, May 22, 1979; 44 FR 40064, July 9, 
1979; 52 FR 42428, Nov. 5, 1987]

§ 270.20a–1 Solicitation of proxies, con-
sents and authorizations. 

(a) No person shall solicit or permit 
the use of his or her name to solicit 
any proxy, consent, or authorization 
with respect to any security issued by 
a registered Fund, except upon compli-
ance with Regulation 14A (§ 240.14a–1 of 
this chapter), Schedule 14A (§ 240.14a–
101 of this chapter), and all other rules 
and regulations adopted pursuant to 
section 14(a) of the Securities Ex-
change Act of 1934 that would be appli-
cable to such solicitation if it were 
made in respect of a security registered 
pursuant to section 12 of the Securities 
Exchange Act of 1934. Unless the solici-
tation is made in respect of a security 
registered on a national securities ex-
change, none of the soliciting material 
need be filed with such exchange. 

(b) If the solicitation is made by or 
on behalf of the management of the in-
vestment company, then the invest-
ment adviser or any prospective invest-
ment adviser and any affiliated person 
thereof as to whom information is re-
quired in the solicitation shall upon re-
quest of the investment company 
promptly transmit to the investment 
company all information necessary to 
enable the management of such com-
pany to comply with the rules and reg-
ulations applicable to such solicita-
tion. If the solicitation is made by any 
person other than the management of 
the investment company, on behalf of 
and with the consent of the investment 
adviser or prospective investment ad-
viser, then the investment adviser or 
prospective investment adviser and any 
affiliated person thereof as to whom in-
formation is required in the solicita-
tion shall upon request of the person 
making the solicitation promptly 
transmit to such person all informa-
tion necessary to enable such person to 
comply with the rules and regulations 
applicable to the solicitation. 

Instruction. Registrants that have 
made a public offering of securities and 
that hold security holder votes for 
which proxies, consents, or authoriza-
tions are not being solicited pursuant 
to the requirements of this section 
should refer to section 14(c) of the Se-
curities Exchange Act of 1934 (15 U.S.C. 
78n(c)) and the information statement 
requirements set forth in the rules 
thereunder. 

[25 FR 1865, Mar. 3, 1960, as amended at 37 FR 
1472, Jan. 29, 1972; 52 FR 48985, Dec. 29, 1987; 
57 FR 1102, Jan. 10, 1992; 59 FR 52700, Oct. 19, 
1994]

§§ 270.20a–2—270.20a–4 [Reserved]

§ 270.22c–1 Pricing of redeemable se-
curities for distribution, redemp-
tion and repurchase. 

(a) No registered investment com-
pany issuing any redeemable security, 
no person designated in such issuer’s 
prospectus as authorized to consum-
mate transactions in any such secu-
rity, and no principal underwriter of, 
or dealer in, any such security shall 
sell, redeem, or repurchase any such se-
curity except at a price based on the 
current net asset value of such security 
which is next computed after receipt of 
a tender of such security for redemp-
tion or of an order to purchase or sell 
such security: Provided, That: 

(1) This paragraph shall not prevent a 
sponsor of a unit investment trust 
(hereinafter referred to as the ‘‘Trust’’) 
engaged exclusively in the business of 
investing in eligible trust securities (as 
defined in Rule 14a–3(b) (17 CFR 
270.14a–3(b))) from selling or repur-
chasing Trust units in a secondary 
market at a price based on the offering 
side evaluation of the eligible trust se-
curities in the Trust’s portfolio, deter-
mined at any time on the last business 
day of each week, effective for all sales 
made during the following week, if on 
the days that such sales or repurchases 
are made the sponsor receives a letter 
from a qualified evaluator stating, in 
its opinion, that: 

(i) In the case of repurchases, the 
current bid price is not higher than the 
offering side evaluation, computed on 
the last business day of the previous 
week; and 
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(ii) In the case of resales, the offering 
side evaluation, computed as of the 
last business day of the previous week, 
is not more than one-half of one per-
cent ($5.00 on a unit representing $1,000 
principal amount of eligible trust secu-
rities) greater than the current offer-
ing price. 

(2) This paragraph shall not prevent 
any registered investment company 
from adjusting the price of its redeem-
able securities sold pursuant to a merg-
er, consolidation or purchase of sub-
stantially all of the assets of a com-
pany which meets the conditions speci-
fied in § 270.17a–8. 

(b) For the purposes of this section, 
(1) The current net asset value of any 

such security shall be computed no less 
frequently than once daily, Monday 
through Friday, at the specific time or 
times during the day that the board of 
directors of the investment company 
sets, in accordance with paragraph (e) 
of this section, except on: 

(i) Days on which changes in the 
value of the investment company’s 
portfolio securities will not materially 
affect the current net asset value of 
the investment company’s redeemable 
securities; 

(ii) Days during which no security is 
tendered for redemption and no order 
to purchase or sell such security is re-
ceived by the investment company; or 

(iii) Customary national business 
holidays described or listed in the pro-
spectus and local and regional business 
holidays listed in the prospectus; and 

(2) A ‘‘qualified evaluator’’ shall 
mean any evaluator which represents 
it is in a position to determine, on the 
basis of an informal evaluation of the 
eligible trust securities held in the 
Trust’s portfolio, whether— 

(i) The current bid price is higher 
than the offering side evaluation, com-
puted on the last business day of the 
previous week, and 

(ii) The offering side evaluation, 
computed as of the last business day of 
the previous week, is more than one-
half of one percent ($5.00 on a unit rep-
resenting $1,000 principal amount of el-
igible trust securities) greater than the 
current offering price. 

(c) Notwithstanding the provisions 
above, any registered separate account 
offering variable annuity contracts, 

any person designated in such ac-
count’s prospectus as authorized to 
consummate transactions in such con-
tracts, and any principal underwriter 
of or dealer in such contracts shall be 
permitted to apply the initial purchase 
payment for any such contract at a 
price based on the current net asset 
value of such contract which is next 
computed: 

(1) Not later than two business days 
after receipt of the order to purchase 
by the insurance company sponsoring 
the separate account (‘‘insurer’’), if the 
contract application and other infor-
mation necessary for processing the 
order to purchase (collectively, ‘‘appli-
cation’’) are complete upon receipt; or 

(2) Not later than two business days 
after an application which is incom-
plete upon receipt by the insurer is 
made complete, Provided, That, if an 
incomplete application is not made 
complete within five business days 
after receipt, 

(i) The prospective purchaser shall be 
informed of the reasons for the delay, 
and 

(ii) The initial purchase payment 
shall be returned immediately and in 
full, unless the prospective purchaser 
specifically consents to the insurer re-
taining the purchase payment until the 
application is made complete. 

(3) As used in this section: 
(i) Prospective Purchaser shall mean 

either an individual contractowner or 
an individual participant in a group 
contract. 

(ii) Initial Purchase Payment shall 
refer to the first purchase payment 
submitted to the insurer by, or on be-
half of, a prospective purchaser. 

(d) The board of directors shall ini-
tially set the time or times during the 
day that the current net asset value 
shall be computed, and shall make and 
approve such changes as the board 
deems necessary. 

(Secs. 6(c), 22(c) and 38(a), 15 U.S.C. 80a–6(c), 
80a–22(c) and 80a–37(a)) 

[44 FR 29647, May 22, 1979, as amended at 44 
FR 48660, Aug. 20, 1979; 45 FR 12409, Feb. 26, 
1980; 50 FR 7911, Feb. 27, 1985; 50 FR 24763, 
June 13, 1985; 50 FR 42682, Oct. 22, 1985; 58 FR 
49922, Sept. 24, 1993]
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§ 270.22d–1 Exemption from section 
22(d) to permit sales of redeemable 
securities at prices which reflect 
sales loads set pursuant to a sched-
ule. 

A registered investment company 
that is the issuer of redeemable securi-
ties, a principal underwriter of such se-
curities or a dealer therein shall be ex-
empt from the provisions of section 
22(d) to the extent necessary to permit 
the sale of such securities at prices 
that reflect scheduled variations in, or 
elimination of, the sales load. These 
price schedules may offer such vari-
ations in or elimination of the sales 
load to particular classes of investors 
or transactions, Provided, That: 

(a) The company, the principal un-
derwriter and dealers in the company’s 
shares apply any scheduled variation 
uniformly to all offerees in the class 
specified; 

(b) The company furnishes to exist-
ing shareholders and prospective inves-
tors adequate information concerning 
any scheduled variation, as prescribed 
in applicable registration statement 
form requirements; 

(c) Before making any new sales load 
variation available to purchasers of the 
company’s shares, the company revises 
its prospectus and statement of addi-
tional information to describe that new 
variation; and 

(d) The company advises existing 
shareholders of any new sales load var-
iation within one year of the date when 
that variation is first made available 
to purchasers of the company’s shares. 

(Secs. 6(c) (15 U.S.C. 80a–6(c)) and 38(a) (15 
U.S.C. 80a–37(a))) 

[50 FR 7911, Feb. 27, 1985]

§ 270.22d–2 Exemption from section 
22(d) for certain registered separate 
accounts. 

A registered separate account, any 
principal underwriter for such account, 
any dealer in contracts or units of in-
terest or participations in such con-
tracts issued by such account and any 
insurance company maintaining such 
account shall, with respect to any vari-
able annuity contracts, units, or par-
ticipations therein issued by such ac-
count, be exempted from section 22(d) 
to the extent necessary to permit the 
sale of such contracts, units or partici-

pations by such persons at prices which 
reflect variations in the sales load or in 
any administrative charge or other de-
ductions from the purchase payments; 
Provided, however, That (a) the pro-
spectus discloses as precisely as pos-
sible the amount of the variations and 
the circumstances, if any, in which 
such variations shall be available or 
describes the basis for such variations 
and the manner in which entitlement 
shall be determined, and (b) any such 
variations reflect differences in costs 
or services and are not unfairly dis-
criminatory against any person. 

(Secs. 6(c) (15 U.S.C. 80a–6(c)) and 38(a) (15 
U.S.C. 80a–37(a))) 

[40 FR 33970, Aug. 13, 1975. Redesignated at 50 
FR 7911, Feb. 27, 1985]

§ 270.22e–1 Exemption from section 
22(e) of the Act during annuity pay-
ment period of variable annuity 
contracts participating in certain 
registered separate accounts. 

(a) A registered separate account, 
shall during the annuity payment pe-
riod of variable annuity contracts par-
ticipating in such account, be exempt 
from the provisions of section 22(e) of 
the Act prohibiting the suspension of 
the right of redemption or postpone-
ment of the date of payment or satis-
faction upon redemption of any re-
deemable security, with respect to such 
contracts under which payments are 
being made based upon life contin-
gencies. 

(Sec. 6, 54 Stat. 800; 15 U.S.C. 80a–6) 

[34 FR 12696, Aug. 5, 1969]

§ 270.22e–2 Pricing of redemption re-
quests in accordance with Rule 22c–
1. 

An investment company shall not be 
deemed to have suspended the right of 
redemption if it prices a redemption re-
quest by computing the net asset value 
of the investment company’s redeem-
able securities in accordance with the 
provisions of Rule 22c–1. 

[50 FR 24764, June 13, 1985]

§ 270.23c–1 Repurchase of securities by 
closed-end companies. 

(a) A registered closed-end company 
may purchase for cash a security of 
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which it is the issuer, subject to the 
following conditions: 

(1) If the security is a stock entitled 
to cumulative dividends, such divi-
dends are not in arrears. 

(2) If the security is a stock not enti-
tled to cumulative dividends, at least 
90 percent of the net income of the 
issuer for the last preceding fiscal year, 
determined in accordance with good 
accounting practice and not including 
profits or losses realized from the sale 
of securities or other properties, was 
distributed to its shareholders during 
such fiscal year or within 60 days after 
the close of such fiscal year. 

(3) If the security to be purchased is 
junior to any class of outstanding secu-
rity of the issuer representing indebt-
edness (except notes or other evidences 
of indebtedness held by a bank or other 
person, the issuance of which did not 
involve a public offering) all securities 
of such class shall have an asset cov-
erage of at least 300 percent imme-
diately after such purchase; and if the 
security to be purchased is junior to 
any class of outstanding senior secu-
rity of the issuer which is a stock, all 
securities of such class shall have an 
asset coverage of at least 200 percent 
immediately after such purchase, and 
shall not be in arrears as to dividends. 

(4) The seller of the security is not to 
the knowledge of the issuer an affili-
ated person of the issuer. 

(5) Payment of the purchase price is 
accompanied or preceded by a written 
confirmation of the purchase. 

(6) The purchase is made at a price 
not above the market value, if any, or 
the asset value of such security, which-
ever is lower, at the time of such pur-
chase. 

(7) The issuer discloses to the seller 
or, if the seller is acting through a 
broker, to the seller’s broker, either 
prior to or at the time of purchase the 
approximate or estimated asset cov-
erage per unit of the security to be pur-
chased. 

(8) No brokerage commission is paid 
by the issuer to any affiliated person of 
the issuer in connection with the pur-
chase. 

(9) The purchase is not made in a 
manner or on a basis which discrimi-
nates unfairly against any holders of 
the class of securities purchased. 

(10) If the security is a stock, the 
issuer has, within the preceding six 
months, informed stockholders of its 
intention to purchase stock of such 
class by letter or report addressed to 
all the stockholders of such class. 

(11) The issuer files with the Commis-
sion, on or before the tenth day of the 
calendar month following the month in 
which the purchase occurs, two copies 
of a report of purchases made during 
the month, together with a copy of any 
written solicitation to purchase securi-
ties under this rule sent or given dur-
ing the month by or on behalf of the 
issuer to ten or more persons. Form N–
23C–1 is hereby prescribed as the form 
to be used for such report. 

(b) Notwithstanding the conditions of 
paragraph (a) of this section, a closed-
end company may purchase fractional 
interests in, or fractional rights to re-
ceive, any security of which it is the 
issuer. 

(c) This rule does not apply to pur-
chase of securities made pursuant to 
section 23(c)(1) or (2) of the Act (54 
Stat. 825; 15 U.S.C. 80a–23). A registered 
closed-end company may file an appli-
cation with the Commission for an 
order under section 23(c)(3) of the Act 
permitting the purchase of any secu-
rity of which it is the issuer which does 
not meet the conditions of this rule 
and which is not to be made pursuant 
to section 23(c)(1) or (2) of the Act. 

(d) This rule relates exclusively to 
the requirements of section 23(c) of the 
Act, and the provisions hereof shall not 
be construed to authorize any action 
which contravenes any other applicable 
law, statutory or otherwise, or the pro-
vision of any indenture or other instru-
ment pursuant to which securities of 
the issuer were issued. 

[Rule N–23C–1, 7 FR 10424, Dec. 15, 1942]

CROSS REFERENCE: For interpretative re-
lease applicable to § 270.23c–1, see No. 78 in 
tabulation, part 271 of this chapter.

§ 270.23c–2 Call and redemption of se-
curities issued by registered closed-
end companies. 

(a) Notwithstanding the provisions of 
§ 270.23c–1 (Rule N–23c–1), a registered 
closed-end investment company may 
call or redeem any securities of which 
it is the issuer, in accordance with the 
terms of such securities or the charter, 
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indenture or other instrument pursu-
ant to which such securities were 
issued: Provided, That, if less than all 
the outstanding securities of a class or 
series are to be called or redeemed the 
call or redemption shall be made by 
lot, on a pro rata basis, or in such 
other manner as will not discriminate 
unfairly against any holder of the secu-
rities of such class or series. 

(b) A registered closed-end invest-
ment company which proposes to call 
or redeem any securities of which it is 
the issuer shall file with the Commis-
sion notice of its intention to call or 
redeem such securities at least 30 days 
prior to the date set for the call or re-
demption; Provided, however, That if 
notice of the call or the redemption is 
required to be published in a newspaper 
or otherwise, notice shall be given to 
the Commission at least 10 days in ad-
vance of the date of publication. Such 
notice shall be filed in triplicate and 
shall include (1) the title of the class of 
securities to be called or redeemed, (2) 
the date on which the securities are to 
be called or redeemed, (3) the applica-
ble provisions of the governing instru-
ment pursuant to which the securities 
are to be called or redeemed and, (4) if 
less than all the outstanding securities 
of a class or series are to be called or 
redeemed, the principal amount or 
number of shares and the basis upon 
which the securities to be called or re-
deemed are to be selected. 

[Rule N–23C–2, 7 FR 6669, Aug. 25, 1942]

§ 270.23c–3 Repurchase offers by 
closed-end companies. 

(a) Definitions. For purposes of this 
section: 

(1) Periodic interval shall mean an in-
terval of three, six, or twelve months. 

(2) Repurchase offer shall mean an 
offer pursuant to this section by an in-
vestment company to repurchase com-
mon stock of which it is the issuer. 

(3) Repurchase offer amount shall 
mean the amount of common stock 
that is the subject of a repurchase 
offer, expressed as a percentage of such 
stock outstanding on the repurchase 
request deadline, that an investment 
company offers to repurchase in a re-
purchase offer. The repurchase offer 
amount shall not be less than five per-
cent nor more than twenty-five percent 

of the common stock outstanding on a 
repurchase request deadline. Before 
each repurchase offer, the repurchase 
offer amount for that repurchase offer 
shall be determined by the directors of 
the company. 

(4) Repurchase payment deadline with 
respect to a tender of common stock 
shall mean the date by which an in-
vestment company must pay securities 
holders for any stock repurchased. A 
repurchase payment deadline shall 
occur seven days after the repurchase 
pricing date applicable to such tender. 

(5) Repurchase pricing date with re-
spect to a tender of common stock 
shall mean the date on which an in-
vestment company determines the net 
asset value applicable to the repur-
chase of the securities. A repurchase 
pricing date shall occur no later than 
the fourteenth day after a repurchase 
request deadline, or the next business 
day if the fourteenth day is not a busi-
ness day. In no event shall an invest-
ment company determine the net asset 
value applicable to the repurchase of 
the stock before the close of business 
on the repurchase request deadline. 

(i) For an investment company mak-
ing a repurchase offer pursuant to 
paragraph (b) of this section, the num-
ber of days between the repurchase re-
quest deadline and the repurchase pric-
ing date for a repurchase offer shall be 
the maximum number specified by the 
company pursuant to paragraph 
(b)(2)(i)(D) of this section. 

(ii) For an investment company mak-
ing a repurchase offer pursuant to 
paragraph (c) of this section, the repur-
chase pricing date shall be such date as 
the company shall disclose to security 
holders in the notification pursuant to 
paragraph (b)(4) of this section with re-
spect to such offer. 

(iii) For purposes of paragraph (b)(1) 
of this section, a repurchase pricing 
date may be a date earlier than the 
date determined pursuant to paragraph 
(a)(5) (i) or (ii) of this section if, on or 
immediately following the repurchase 
request deadline, it appears that the 
use of an earlier repurchase pricing 
date is not likely to result in signifi-
cant dilution of the net asset value of 
either stock that is tendered for repur-
chase or stock that is not tendered. 
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(6) Repurchase request shall mean the 
tender of common stock in response to 
a repurchase offer. 

(7) Repurchase request deadline with 
respect to a repurchase offer shall 
mean the date by which an investment 
company must receive repurchase re-
quests submitted by security holders in 
response to that offer or withdrawals 
or modifications of previously sub-
mitted repurchase requests. The first 
repurchase request deadline after the 
effective date of the registration state-
ment for the common stock that is the 
subject of a repurchase offer, or after a 
shareholder vote adopting the funda-
mental policy specifying a company’s 
periodic interval, whichever is later, 
shall occur no later than two periodic 
intervals thereafter. 

(b) Periodic repurchase offers. A reg-
istered closed-end company or a busi-
ness development company may repur-
chase common stock of which it is the 
issuer from the holders of the stock at 
periodic intervals, pursuant to repur-
chase offers made to all holders of the 
stock, Provided that: 

(1) The company shall repurchase the 
stock for cash at the net asset value 
determined on the repurchase pricing 
date and shall pay the holders of the 
stock by the repurchase payment dead-
line except as provided in paragraph 
(b)(3) of this section. The company may 
deduct from the repurchase proceeds 
only a repurchase fee, not to exceed 
two percent of the proceeds, that is 
paid to the company and is reasonably 
intended to compensate the company 
for expenses directly related to the re-
purchase. A company may not condi-
tion a repurchase offer upon the tender 
of any minimum amount of shares. 

(2)(i) The company shall repurchase 
the security pursuant to a fundamental 
policy, changeable only by a majority 
vote of the outstanding voting securi-
ties of the company, stating: 

(A) That the company will make re-
purchase offers at periodic intervals 
pursuant to this section, as this sec-
tion may be amended from time to 
time; 

(B) The periodic intervals between 
repurchase request deadlines; 

(C) The dates of repurchase request 
deadlines or the means of determining 
the repurchase request deadlines; and 

(D) The maximum number of days be-
tween each repurchase request deadline 
and the next repurchase pricing date. 

(ii) The company shall include a 
statement in its annual report to 
shareholders of the following: 

(A) Its policy under paragraph 
(b)(2)(i) of this section; and 

(B) With respect to repurchase offers 
by the company during the period cov-
ered by the annual report, the number 
of repurchase offers, the repurchase 
offer amount and the amount tendered 
in each repurchase offer, and the ex-
tent to which in any repurchase offer 
the company repurchased stock pursu-
ant to the procedures in paragraph 
(b)(5) of this section. 

(iii) A company shall be deemed to be 
making repurchase offers pursuant to a 
policy within paragraph (b)(2)(i) of this 
section if: 

(A) The company makes repurchase 
offers to its security holders at peri-
odic intervals and, before May 14, 1993, 
has disclosed in its registration state-
ment its intention to make or consider 
making such repurchase offers; and 

(B) The company’s board of directors 
adopts a policy specifying the matters 
required by paragraph (b)(2)(i) of this 
section, and the periodic interval speci-
fied therein conforms generally to the 
frequency of the company’s prior re-
purchase offers. 

(3)(i) The company shall not suspend 
or postpone a repurchase offer except 
pursuant to a vote of a majority of the 
directors, including a majority of the 
directors who are not interested per-
sons of the company, and only: 

(A) If the repurchase would cause the 
company to lose its status as a regu-
lated investment company under Sub-
chapter M of the Internal Revenue 
Code [26 U.S.C. 851–860]; 

(B) If the repurchase would cause the 
stock that is the subject of the offer 
that is either listed on a national secu-
rities exchange or quoted in an inter-
dealer quotation system of a national 
securities association to be neither 
listed on any national securities ex-
change nor quoted on any inter-dealer 
quotation system of a national securi-
ties association; 

(C) For any period during which the 
New York Stock Exchange or any 
other market in which the securities 
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owned by the company are principally 
traded is closed, other than customary 
week-end and holiday closings, or dur-
ing which trading in such market is re-
stricted; 

(D) For any period during which an 
emergency exists as a result of which 
disposal by the company of securities 
owned by it is not reasonably prac-
ticable, or during which it is not rea-
sonably practicable for the company 
fairly to determine the value of its net 
assets; or 

(E) For such other periods as the 
Commission may by order permit for 
the protection of security holders of 
the company. 

(ii) If a repurchase offer is suspended 
or postponed, the company shall pro-
vide notice to security holders of such 
suspension or postponement. If the 
company renews the repurchase offer, 
the company shall send a new notifica-
tion to security holders satisfying the 
requirements of paragraph (b)(4) of this 
section. 

(4)(i) No less than twenty-one and no 
more than forty-two days before each 
repurchase request deadline, the com-
pany shall send to each holder of 
record and to each beneficial owner of 
the stock that is the subject of the re-
purchase offer a notification providing 
the following information: 

(A) A statement that the company is 
offering to repurchase its securities 
from security holders at net asset 
value; 

(B) Any fees applicable to such repur-
chase; 

(C) The repurchase offer amount; 
(D) The dates of the repurchase re-

quest deadline, repurchase pricing 
date, and repurchase payment deadline, 
the risk of fluctuation in net asset 
value between the repurchase request 
deadline and the repurchase pricing 
date, and the possibility that the com-
pany may use an earlier repurchase 
pricing date pursuant to paragraph 
(a)(5)(iii) of this section; 

(E) The procedures for security hold-
ers to tender their shares and the right 
of the security holders to withdraw or 
modify their tenders until the repur-
chase request deadline; 

(F) The procedures under which the 
company may repurchase such shares 

on a pro rata basis pursuant to para-
graph (b)(5) of this section; 

(G) The circumstances in which the 
company may suspend or postpone a 
repurchase offer pursuant to paragraph 
(b)(3) of this section; 

(H) The net asset value of the com-
mon stock computed no more than 
seven days before the date of the notifi-
cation and the means by which secu-
rity holders may ascertain the net 
asset value thereafter; and 

(I) The market price, if any, of the 
common stock on the date on which 
such net asset value was computed, and 
the means by which security holders 
may ascertain the market price there-
after. 

(ii) The company shall file three cop-
ies of the notification with the Com-
mission within three business days 
after sending the notification to secu-
rity holders. Those copies shall be ac-
companied by copies of Form N–23c–3 
(§ 274.221 of this chapter) (‘‘Notification 
of Repurchase Offer’’). The format of 
the copies shall comply with the re-
quirements for registration statements 
and reports under § 270.8b–12 of this 
chapter. 

(iii) For purposes of sending a notifi-
cation to a beneficial owner pursuant 
to paragraph (b)(4)(i) of this section, 
where the company knows that shares 
of common stock that is the subject of 
a repurchase offer are held of record by 
a broker, dealer, voting trustee, bank, 
association or other entity that exer-
cises fiduciary powers in nominee 
name or otherwise, the company shall 
follow the procedures for transmitting 
materials to beneficial owners of secu-
rities that are set forth in § 240.14a–13 of 
this chapter. 

(5) If security holders tender more 
than the repurchase offer amount, the 
company may repurchase an additional 
amount of stock not to exceed two per-
cent of the common stock outstanding 
on the repurchase request deadline. If 
the company determines not to repur-
chase more than the repurchase offer 
amount, or if security holders tender 
stock in an amount exceeding the re-
purchase offer amount plus two percent 
of the common stock outstanding on 
the repurchase request deadline, the 
company shall repurchase the shares 
tendered on a pro rata basis; Provided, 
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however, That this provision shall not 
prohibit the company from: 

(i) Accepting all stock tendered by 
persons who own, beneficially or of 
record, an aggregate of not more than 
a specified number which is less than 
one hundred shares and who tender all 
of their stock, before prorating stock 
tendered by others; or 

(ii) Accepting by lot stock tendered 
by security holders who tender all 
stock held by them and who, when ten-
dering their stock, elect to have either 
all or none or at least a minimum 
amount or none accepted, if the com-
pany first accepts all stock tendered by 
security holders who do not so elect. 

(6) The company shall permit tenders 
of stock for repurchase to be with-
drawn or modified at any time until 
the repurchase request deadline but 
shall not permit tenders to be with-
drawn or modified thereafter. 

(7)(i) The current net asset value of 
the company’s common stock shall be 
computed no less frequently than 
weekly on such day and at such spe-
cific time or times during the day that 
the board of directors of the company 
shall set. 

(ii) The current net asset value of the 
company’s common stock shall be com-
puted daily on the five business days 
preceding a repurchase request dead-
line at such specific time or times dur-
ing the day that the board of directors 
of the company shall set. 

(iii) For purposes of section 23(b) [15 
U.S.C. 80a–23(b)], the current net asset 
value applicable to a sale of common 
stock by the company shall be the net 
asset value next determined after re-
ceipt of an order to purchase such 
stock. During any period when the 
company is offering its common stock, 
the current net asset value of the com-
mon stock shall be computed no less 
frequently than once daily, Monday 
through Friday, at the specific time or 
times during the day that the board of 
directors of the company shall set, ex-
cept on: 

(A) Days on which changes in the 
value of the company’s portfolio secu-
rities will not materially affect the 
current net asset value of the common 
stock; 

(B) Days during which no order to 
purchase its common stock is received, 

other than days when the net asset 
value would otherwise be computed 
pursuant to paragraph (b)(7)(i) of this 
section; or 

(C) Customary national, local, and 
regional business holidays described or 
listed in the prospectus. 

(8)(i) A majority of the directors of 
the investment company are not inter-
ested persons of the company, and 
those directors select and nominate 
any other disinterested directors of the 
company; and 

(ii) Any person who acts as legal 
counsel for the disinterested directors 
of the company is an independent legal 
counsel. 

(9) Any senior security issued by the 
company or other indebtedness con-
tracted by the company either shall 
mature by the next repurchase pricing 
date or shall provide for the redemp-
tion or call of such security or the re-
payment of such indebtedness by the 
company by the next repurchase pric-
ing date, either in whole or in part, 
without penalty or premium, as nec-
essary to permit the company to repur-
chase securities in such repurchase 
offer amount as the directors of the 
company shall determine in compli-
ance with the asset coverage require-
ments of section 18 [15 U.S.C. 80a–18] or 
61 [15 U.S.C. 80a–60], as applicable. 

(10)(i) From the time a company 
sends a notification to shareholders 
pursuant to paragraph (b)(4) of this sec-
tion until the repurchase pricing date, 
a percentage of the company’s assets 
equal to at least 100 percent of the re-
purchase offer amount shall consist of 
assets that can be sold or disposed of in 
the ordinary course of business, at ap-
proximately the price at which the 
company has valued the investment, 
within a period equal to the period be-
tween a repurchase request deadline 
and the repurchase payment deadline, 
or of assets that mature by the next re-
purchase payment deadline. 

(ii) In the event that the company’s 
assets fail to comply with the require-
ments in paragraph (b)(10)(i) of this 
section, the board of directors shall 
cause the company to take such action 
as it deems appropriate to ensure com-
pliance. 

(iii) In supervising the company’s op-
erations and portfolio management by 
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the investment adviser, the company’s 
board of directors shall adopt written 
procedures reasonably designed, taking 
into account current market condi-
tions and the company’s investment 
objectives, to ensure that the com-
pany’s portfolio assets are sufficiently 
liquid so that the company can comply 
with its fundamental policy on repur-
chases, and comply with the liquidity 
requirements of paragraph (b)(10)(i) of 
this section. The board of directors 
shall review the overall composition of 
the portfolio and make and approve 
such changes to the procedures as the 
board deems necessary. 

(11) The company, or any underwriter 
for the company, shall comply, as if 
the company were an open-end com-
pany, with the provisions of section 
24(b) [15 U.S.C. 80a–24(b)] and rules 
issued thereunder with respect to any 
advertisement, pamphlet, circular, 
form letter, or other sales literature 
addressed to or intended for distribu-
tion to prospective investors. 

(c) Discretionary repurchase offers. A 
registered closed-end company or a 
business development company may re-
purchase common stock of which it is 
the issuer from the holders of the stock 
pursuant to a repurchase offer that is 
not made pursuant to a fundamental 
policy and that is made to all holders 
of the stock not earlier than two years 
after another offer pursuant to this 
paragraph (c) if the company complies 
with the requirements of paragraphs 
(b) (1), (3), (4), (5), (6), (7)(ii), (8), (10)(i), 
and (10)(ii) of this section. 

(d) Exemption from the definition of re-
deemable security. A company that 
makes repurchase offers pursuant to 
paragraph (b) or (c) of this section shall 
not be deemed thereby to be an issuer 
of redeemable securities within section 
2(a)(32) [15 U.S.C. 80a–2(a)(32)]. 

[58 FR 19343, Apr. 14, 1993; 58 FR 29695, May 
21, 1993, as amended at 66 FR 3759, Jan. 16, 
2001]

§ 270.24b–1 Definitions. 
(a) The term form letter as used in sec-

tion 24(b) of the Act includes (1) one of 
a series of identical sales letters, and 
(2) any sales letter a substantial por-
tion of which consists of a statement 
which is in essence identical with simi-
lar statements in sales letters sent to 

25 or more persons within any period of 
90 consecutive days. 

(b) The term distribution as used in 
section 24(b) of the Act includes the 
distribution or redistribution to pro-
spective investors of the content of any 
written sales literature, whether such 
distribution or redistribution is ef-
fected by means of written or oral rep-
resentations or statements. 

(c) The terms rules and regulations as 
used in section 24 (a) and (c) of the Act 
shall include the forms for registration 
of securities under the Securities Act 
of 1933 and the related instructions 
thereto. 

(Sec. 19, 48 Stat. 85, as amended, sec. 319, 53 
Stat. 1173; 15 U.S.C. 77s, 77sss) 

[Rule N–24B–1, 6 FR 3020, June 21, 1941, as 
amended by 21 FR 1046, Feb. 15, 1956]

§ 270.24b–2 Filing copies of sales lit-
erature. 

Copies of material filed with the 
Commission for the sole purpose of 
complying with section 24(b) of the Act 
either shall be accompanied by a letter 
of transmittal which makes appro-
priate references to said section or 
shall make such appropriate reference 
on the face of the material. Such mate-
rial shall be submitted to the Commis-
sion in paper only, whether or not the 
investment company to which the ma-
terial relates is otherwise required to 
file in electronic format. 

[Rule N–24B–2, 6 FR 3020, June 21, 1941, as 
amended at 58 FR 14860, Mar. 18, 1993]

§ 270.24b–3 Sales literature deemed 
filed. 

Any advertisement, pamphlet, cir-
cular, form letter or other sales lit-
erature addressed to or intended for 
distribution to prospective investors 
shall be deemed filed with the Commis-
sion for purposes of section 24(b) of the 
Act [15 U.S.C. 80a–24(b)] upon filing 
with a national securities association 
registered under section 15A of the Se-
curities Exchange Act of 1934 [15 U.S.C. 
78o] that has adopted rules providing 
standards for the investment company 
advertising practices of its members 
and has established and implemented 
procedures to review that advertising. 

[53 FR 3880, Feb. 10, 1988]
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§ 270.24e–1 Filing of certain 
prospectuses as post-effective 
amendments to registration state-
ments under the Securities Act of 
1933. 

Section 24(e) of the Act requires that 
when a prospectus is revised so that it 
may be available for use in compliance 
with section 10(a)(3) of the Securities 
Act of 1933 for a period extending be-
yond the time when the previous pro-
spectus would have ceased to be avail-
able for such use, such revised pro-
spectus, in order to meet the require-
ments of section 10 of said Act, must be 
filed as an amendment to the registra-
tion statement under said Act and such 
amendment must have become effec-
tive prior to the use of the revised pro-
spectus. Except as hereinabove pro-
vided, section 24(e) of the Act shall not 
be deemed to govern the times and con-
ditions under which post-effective 
amendments shall be filed to registra-
tion statements under the Securities 
Act of 1933. 

(Sec. 24, 54 Stat. 825, as amended; 15 U.S.C. 
80a–24) 

[20 FR 2856, Apr. 28, 1955, as amended at 62 
FR 47938, Sept. 12, 1997]

§ 270.24f–2 Registration under the Se-
curities Act of 1933 of certain in-
vestment company securities. 

(a) General. Any face-amount certifi-
cate company, open-end management 
company or unit investment trust 
(‘‘issuer’’) that is deemed to have reg-
istered an indefinite amount of securi-
ties pursuant to section 24(f) of the Act 
(15 U.S.C. 80a–24(f)) must not later than 
90 days after the end of any fiscal year 
during which it has publicly offered 
such securities, file Form 24F–2 (17 
CFR 274.24) with the Commission. 
Form 24F–2 must be prepared in ac-
cordance with the requirements of that 
form, and must be accompanied by the 
payment of a registration fee with re-
spect to the securities sold during the 
fiscal year in reliance upon registra-
tion pursuant to section 24(f) of the Act 
calculated in the manner specified in 
section 24(f) of the Act and in the 
Form. An issuer that pays the registra-
tion fee more than 90 days after the 
end of its fiscal year must pay interest 
in the manner specified in section 24(f) 
of the Act and in Form 24F–2. 

(b) Issuer ceasing operations; mergers 
and other transactions. For purposes of 
this section, if an issuer ceases oper-
ations, the date the issuer ceases oper-
ations will be deemed to be the end of 
its fiscal year. In the case of a liquida-
tion, merger, or sale of all or substan-
tially all of the assets (‘‘merger’’) of 
the issuer, the issuer will be deemed to 
have ceased operations for the purposes 
of this section on the date the merger 
is consummated; provided, however, 
that in the case of a merger of an 
issuer or a series of an issuer (‘‘Prede-
cessor Issuer’’) with another issuer or a 
series of an issuer (‘‘Successor Issuer’’), 
the Predecessor Issuer will not be 
deemed to have ceased operations and 
the Successor issuer will assume the 
obligations, fees, and redemption cred-
its of the Predecessor Issuer incurred 
pursuant to section 24(f) of the Act and 
§ 270.24e–2 (as in effect prior to October 
11, 1997; see 17 CFR part 240 to end, re-
vised as of April 1, 1997) if the Suc-
cessor Issuer: 

(1) had no assets or liabilities, other 
than nominal assets or liabilities, and 
no operating history immediately prior 
to the merger; 

(2) Acquired substantially all of the 
assets and assumed substantially all of 
the liabilities and obligations of the 
Predecessor Issuer; and 

(3) The merger is not designed to re-
sult in the Predecessor Issuer merging 
with, or substantially all of its assets 
being acquired by, an issuer (or a series 
of an issuer) that would not meet the 
conditions of paragraph (b)(1) of this 
section. 

(c) Counting days. To determine the 
date on which Form 24F–2 must be filed 
with the Commission under paragraph 
(a) of this section, the first day of the 
90–day period is the first calendar day 
of the fiscal year following the fiscal 
year for which the Form is to be filed. 
If the last day of the 90–day period falls 
on a Saturday, Sunday, or federal holi-
day, the period ends on the first busi-
ness day thereafter.

NOTE TO PARAGRAPH (C): For example, a 
Form 24F–2 for a fiscal year ending on June 
30 must be filed no later than September 28. 
If September 28 falls on a Saturday, Sunday, 
the Form must be filed on the following 
Monday.

[62 FR 47938, Sept. 12, 1997]
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§ 270.26a–1 Payment of administrative 
fees to the depositor or principal 
underwriter of a unit investment 
trust; exemptive relief for separate 
accounts. 

(a) For purposes of section 26(a)(2)(C) 
of the Act, payment of a fee to the de-
positor of or a principal underwriter 
for a registered unit investment trust, 
or to any affiliated person or agent of 
such depositor or underwriter (collec-
tively, ‘‘depositor’’), for bookkeeping 
or other administrative services pro-
vided to the trust shall be allowed the 
custodian or trustee (‘‘trustee’’) as an 
expense, Provided, That such fee is an 
amount not greater than the expenses, 
without profit: (1) Actually paid by 
such depositor directly attributable to 
the services provided and (2) increased 
by the services provided directly by 
such depositor, as determined in ac-
cordance with generally accepted ac-
counting principles consistently ap-
plied. 

(b) A registered separate account, 
and any depositor of or principal un-
derwriter for such account, shall be ex-
empt from the provisions of sections 
26(a) and 27(c)(2) of the Act [15 U.S.C. 
80a–26(a) and 80a–27(c)(2)] with respect 
to any variable annuity contract par-
ticipating in such account to the ex-
tent necessary to permit the deduction 
of any fee that would be allowed a 
trustee as an expense as provided in 
paragraph (a) of this section, Provided, 
That the standard used in paragraph 
(a) of this section shall be applied as 
follows: if the separate account re-
serves the right to increase the fee, the 
fee shall not be greater than the cost of 
the services to be provided for one 
year; if the fee is guaranteed not to in-
crease for a specified period of time, 
the fee shall not be greater than the 
average expected cost of the services to 
be provided during the period of the 
guarantee. 

(Sec. 6(c), 26(a), and 38(a) (15 U.S.C. 80a–6(c), 
80a–26(a), and 80a–37(a))) 

[49 FR 31063, Aug. 3, 1984]

§ 270.26a–2 Exemptions from certain 
provisions of sections 26 and 27 for 
registered separate accounts and 
others regarding custodianship of 
and deduction of certain fees and 
charges from the assets of such ac-
counts. 

A registered separate account, and 
any depositor of or principal under-
writer for such account, shall be ex-
empt from the provisions of Sections 
26(a) and 27(c)(2) of the Act [15 U.S.C. 
80a–26(a) and 80a–27(c)(2)] with respect 
to any variable annuity contract par-
ticipating in such account to the ex-
tent necessary: 

(a) To permit the insurance company 
that sponsors such account to hold the 
assets of the separate account and to 
hold such assets not pursuant to a 
trust indenture or other such instru-
ment; 

(b) To permit any separate account 
registered under the Act as a unit in-
vestment trust to hold the securities of 
any underlying portfolio companies in 
uncertificated form; 

(c) To permit any separate account 
registered under the Act as a manage-
ment investment company to hold its 
assets in any manner permitted by sec-
tion 17(f) of the Act [15 U.S.C. 80a–17(f)] 
or any rules thereunder; and 

(d) To permit the deduction from the 
assets of the separate account of 
amounts for premium taxes imposed by 
any State or other governmental enti-
ty and, if the separate account is reg-
istered under the Act as an open-end 
management investment company, an 
investment advisory fee. 

(Secs. 6(c) and 38(a) (15 U.S.C. 80a–6(c) and 
80a–37(a), respectively)) 

[49 FR 31064, Aug. 3, 1984]

§ 270.27a–1 Conditions for compliance 
with and exemptions from certain 
provisions of section 27(a)(1) and 
section 27(h)(1) of the Act for cer-
tain registered separate accounts. 

(a) A registered separate account, 
and any depositor of or underwriter for 
such account, shall with respect to any 
variable annuity contract participating 
in such account, be deemed to satisfy 
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the requirements of section 27(a)(1) and 
section 27(h)(1) of the Act if such con-
tract provides for a sales load which 
will not exceed 9 per centum of the 
total payments to be made thereon as 
of a date not later than the end of the 
12th year of such payments: Provided, 
That if a contract be issued for any 
stipulated shorter payment period the 
sales load under such contract shall 
not exceed 9 per centum of the total 
payments thereunder for such period. 

[36 FR 11645, June 17, 1971]

§ 270.27a–2 Exemption from section 
27(a)(3) and section 27(h)(3) of the 
Act for certain registered separate 
accounts. 

(a) A registered separate account, 
and any depositor of or underwriter for 
such account, shall be exempt from 
paragraph (3) of section 27(a) and para-
graph (3) of section 27(h) of the Act: 
Provided, That with respect to any 
variable annuity contract participating 
in such account the proportionate 
amount of sales load deducted from 
any payment during the contract pe-
riod shall not exceed the proportionate 
amount deducted from any prior pay-
ment during the contract period. 

[36 FR 11645, June 17, 1971]

§ 270.27a–3 Exemption from section 
27(a)(4) and section 27(h)(5) of the 
Act for certain registered separate 
accounts. 

(a) A registered separate account, 
and any depositor of or underwriter for 
such account, shall be exempt from 
paragraph (4) of section 27(a) of the Act 
and paragraph (5) of section 27(h) of the 
Act as to payments under any variable 
annuity contract participating in such 
account which (1) is purchased in con-
nection with a plan which meets the 
requirements for qualification under 
section 401 of the Internal Revenue 
Code of 1954, as amended (Code), or the 
requirements for deduction of the em-
ployer’s contributions under section 
404(a)(2) of the Code, or (2) meets the 
requirements of section 403(b) of the 
Code, but such exemptions shall apply 
only to contributions or payments 
within the exclusion allowance for any 
employee under section 403(b) except as 
clause (3) hereof applies, or (3) permits 
no sales load deduction from any pay-

ment in excess of 9 per centum of such 
payment. 

[36 FR 11645, June 17, 1971, as amended at 36 
FR 23624, Dec. 11, 1971]

§ 270.27c–1 Exemption from section 
27(c)(1) and section 27(d) of the Act 
during annuity payment period of 
variable annuity contracts partici-
pating in certain registered sepa-
rate accounts. 

(a) A registered separate account, 
and any depositor of or underwriter for 
such account, shall, during the annuity 
payment period of variable annuity 
contracts participating in such ac-
count, be exempt from the requirement 
of paragraph (1) of section 27(c) of the 
Act that a periodic payment plan cer-
tificate be a redeemable security and 
from section 27(d) of the Act with re-
spect to such contracts under which 
payments are being made based upon 
life contingencies. 

(Sec. 6(c), 54 Stat. 800, 841; sec. 16, 84 Stat. 
1424, 15 U.S.C. 80a–27(h)) 

[36 FR 11645, June 17, 1971]

§ 270.27d–1 Reserve requirements for 
principal underwriters and deposi-
tors to carry out the obligations to 
refund charges required by section 
27(d) and section 27(f) of the Act. 

(a)(1) Every depositor of or principal 
underwriter for the issuer of a periodic 
payment plan certificate sold subject 
to section 27(d) or section 27(f) of the 
Act or both, shall deposit and maintain 
funds in a segregated trust account as 
a reserve and as security for the pur-
pose of assuring the refund of charges 
required by sections 27(d) and 27(f) of 
the Act. 

(2) The assets of such trust account 
may be held as cash or invested only in 
one or more of (i) government securi-
ties as defined in section 2(a)(16) of the 
Act (except equity securities) or (ii) ne-
gotiable certificates of deposit issued 
by a bank, as defined in section 2(a)(5) 
of the Act and having capital and sur-
plus of at least $10 million: Provided, 
That no such investment may have a 
maturity of more than 5 years, no more 
than 50 percent of the assets may be in-
vested in obligations having a matu-
rity of more than 1 year, and certifi-
cates of deposit of a single issuer may 
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not constitute more than 10 percent of 
the value of the assets in the account. 

(3) Any income, gains, or losses from 
assets allocated to such account, 
whether or not realized, shall be cred-
ited to or charged against such account 
without regard to other income, gains, 
or losses of the depositor or principal 
underwriter. 

(4) The assets of such trust account 
may be withdrawn only as permitted 
by paragraph (f) of this section and 
shall in no event be chargeable with li-
abilities arising out of any aspect of 
the business of the depositor or prin-
cipal underwriter other than assuring 
the ability of the depositor or principal 
underwriter to refund the amounts re-
quired by such sections. 

(b) For purposes of this section: 
(1) ‘‘Excess sales load’’ on any pay-

ment is that portion of the sales load 
in excess of 15 percent of that payment. 

(2) ‘‘Monthly payment’’ shall be the 
amount of the smallest monthly in-
stallment scheduled to be paid during 
the life of the plan. If payments are re-
quired or permitted to be made on a 
basis less frequently than monthly, an 
equivalent monthly payment shall be 
the amount determined by dividing the 
smallest minimum payment required 
or permitted in a payment period by 
the number of months included in such 
period. 

(3) The assets in the segregated trust 
account shall be valued as follows: (i) 
With respect to securities for which 
market quotations are readily avail-
able, the market value of such securi-
ties; and (ii) with respect to other secu-
rities, fair value as determined in good 
faith by the depositor or principal un-
derwriter. 

(c) For every periodic payment plan 
certificate governed by section 27(d), 
the depositor or principal underwriter 
shall deposit into the segregated trust 
account not less than 45 percent of the 
excess sales load on each of the first six 
monthly payments or their equivalent. 

(d) For all periodic payment plan cer-
tificates governed by section 27(d) 
which have not been surrendered in ac-
cordance with their terms, and for 
which the depositor or principal under-
writer may be liable for the refund of 
any sales load, the depositor or prin-
cipal underwriter shall maintain in the 

segregated trust account an amount 
equal to not less than 15% of the total 
refundable sales load on the payments 
made on those certificates. The deposi-
tor or principal underwriter shall also 
maintain in the segregated trust ac-
count such additional amounts as the 
Commission by order may require for 
the depositor or principal underwriter 
to carry out refund obligations pursu-
ant to sections 27(d) and 27(f) of the 
Act. 

(e) For every periodic payment plan 
certificate governed by section 27(f) of 
the Act, and for which the depositor or 
principal underwriter has no obligation 
to refund any excess sales load pursu-
ant to section 27(d) of the Act, the de-
positor or principal underwriter shall 
deposit and maintain during the refund 
period, at least the following amounts 
in the segregated trust account: 

(1) For certificates that require 
monthly payments of $100 or less, 20 
percent of the difference between the 
gross payments made and the net 
amount invested; 

(2) For certificates that require 
monthly payments in excess of $100 and 
for single payment plan certificates, 30 
percent of the difference between the 
gross payments made and the net 
amount invested; 

(3) For certificates with respect to 
which the holder is entitled to receive 
the greater of the refund provided by 
section 27(f) (of the Act) or a refund of 
total payments and upon which a total 
of at least $1,000 has been paid, 100 per-
cent of the difference between the gross 
payments made and net amount in-
vested; and 

(4) Such additional amounts as the 
Commission by order may require to 
carry out the obligation to refund 
charges pursuant to section 27(f) of the 
Act. 

(f) Assets may be withdrawn from the 
segregated trust account by each de-
positor or principal underwriter: 

(1) To refund excess sales load to a 
certificate holder exercising the right 
of surrender specified in section 27(d) of 
the Act; or 

(2) To refund to a certificate holder 
exercising the right of withdrawal 
specified in section 27(f) of the Act the 
difference between the amount of his 
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gross payments and the net amount in-
vested; or 

(3) For any other purpose: Provided, 
however, That such withdrawal shall 
not reduce the segregated trust ac-
count to an amount less than the sum 
of (i) 130 percent of the amount re-
quired to be maintained by paragraph 
(d) of this section, if any, and (ii) 100 
percent of that amount required to be 
maintained by paragraph (e) of this 
section, if any. 

(g) The minimum amounts required 
to be maintained by paragraphs (d) and 
(e) of this section shall be computed at 
least monthly. Any additional deposits 
required by paragraph (d) or (e) of this 
section shall be made immediately 
after such computation, and any with-
drawals permitted by paragraph (f)(3) 
of this section may be made only at 
such time. 

(h) Nothing in this section shall be 
construed to prohibit a depositor or 
principal underwriter, acting as such 
for two or more registered investment 
companies issuing periodic payment 
plan certificates, from combining in a 
single segregated trust account the re-
serves for such companies required by 
this section. 

(i) The refunds required to be made 
to certificate holders pursuant to sec-
tions 27(d) and 27(f) (of the Act) shall be 
paid in cash not more than 7 days from 
the date the certificate is received in 
proper form by the custodian bank or 
such other paying agent as may be des-
ignated under the periodic payment 
plan. 

(j) Each depositor or principal under-
writer shall file with the Commission, 
within the appropriate period of time 
specified, an Accounting of Segregated 
Trust Account. Form N–27D–1 
(§ 274.127d–1 of this chapter) is hereby 
prescribed as such accounting form. 

[36 FR 13136, July 15, 1971, as amended at 40 
FR 50712, Oct. 31, 1975]

§ 270.27d–2 Insurance company under-
taking in lieu of segregated trust 
account. 

(a) Any depositor of or principal un-
derwriter for the issuer of a periodic 
payment plan certificate sold subject 
to section 27(d) or 27(f) of the Act, or 
both, shall be exempt from the require-
ments of § 270.27d–1 if an insurance 

company (as defined in section 2(a)(17) 
of the Act) undertakes in writing to 
guarantee the performance of all obli-
gations of such depositor or principal 
underwriter to refund charges under 
sections 27(d) and 27(f) of the Act and 
paragraph (b) of this section: Provided, 
however, That: 

(1) Such insurance company at all 
times shall have (i) combined capital 
paid-up, gross paid in and contributed 
surplus and unassigned surplus, if a 
stock company, or (ii) unassigned sur-
plus, if a mutual company, at least 
equal to the larger of (a) $1 million or 
(b) 200 percent of the amount of the 
total refund obligation of the depositor 
or underwriter pursuant to sections 
27(d) and 27(f) (of the Act) less any li-
ability reserve established by such in-
surance company to meet such obliga-
tions; and 

(2) Such depositor or underwriter 
shall file or cause to be filed with the 
Commission as an exhibit to the reg-
istration statement or any amendment 
thereto pursuant to the Securities Act 
of 1933 of the registered investment 
company issuing periodic payment plan 
certificates (i) a copy of such written 
undertaking, and any amendment 
thereto, (ii) an annual statement cer-
tified by a responsible officer of the in-
surance company indicating that at 
least on a monthly basis throughout its 
fiscal year the insurance company has 
met the requirements of the proviso in 
paragraph (a)(1) of this section, and 
(iii) a Statement of Financial Condi-
tion (Balance Sheet) of the insurance 
company certified by an independent 
public accountant. Such balance sheet 
shall be filed at least annually, within 
90 days after the close of the insurance 
company’s fiscal year. 

(b) The refunds required to be made 
to certificate holders pursuant to sec-
tions 27(d) and 27(f) (of the Act) shall be 
paid in cash not more than 7 days from 
the date the certificate is received in 
proper form by the custodian bank or 
such other paying agent as may be des-
ignated under the periodic payment 
plan. 

[36 FR 13137, July 15, 1971]
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2 See the General Instructions to Form N–
27E–1 in paragraph (f) of § 270.27e–1 of this 
chapter, 36 FR 13138.

§ 270.27e–1 Requirements for notice to 
be mailed to certain purchasers of 
periodic payment plan certificates 
sold subject to section 27(d) of the 
Act. 

(a) The notice required by section 
27(e) of the Act shall be sent by first 
class mail and shall be accompanied by 
a written instruction sheet and a re-
turn form to be used in connection 
with the exercise of the surrender right 
described in the notice. No other writ-
ten or graphic material may be in-
cluded with such notice. 

(b) In the event that regular pay-
ments throughout the first 18 months 
of the plan are required less frequently 
than monthly, such a notice shall be 
mailed to any certificate holder who 
has missed any payment or payments 
equal to or greater in amount than the 
amount of payments which, if missed, 
would have required the mailing of a 
notice if equal monthly payments had 
been required during such 15- or 18-
month periods. 

(c) Any payment not made within 31 
days after it is due shall be deemed a 
missed payment whether or not an 
equivalent payment is made subse-
quently by the certificate holder. 

(d) In the event any such notice is 
not mailed prior to 15 days before the 
expiration of the 18th month, the cer-
tificate holder shall have 15 days from 
the date such notice is mailed within 
which to exercise the right of surrender 
described therein. Nothing herein con-
tained shall require a second notice to 
be mailed to any certificate holder who 
has been mailed a notice within 30 days 
following 15 months after the issuance 
of his certificate. 

(e) Notwithstanding the require-
ments of section 27(e) of the Act, no no-
tice need be mailed to a certificate 
holder if, at the time such notice would 
be required to be mailed, he would not 
be entitled to receive any refund of 
sales loading upon surrender of his cer-
tificate. 

(f) Form N–27E–1 is hereby prescribed 
to inform certificate holders of their 
right to surrender their certificates 
pursuant to section 27(d) of the Act. 
The text of Form N–27E–1 is as follows:

FORM N–27E–1—NOTICE TO PERIODIC PAYMENT 
PLAN CERTIFICATE HOLDERS OF 8 MONTHS 
SURRENDER RIGHTS WITH RESPECT TO PERI-
ODIC PAYMENT PLAN CERTIFICATES 2

IMPORTANT

(Date of mailing)
Re: l(1) lll.

DEAR l(2) lll: This notice is required to 
be sent to all purchasers of plan certificates 
pursuant to laws administered by the U.S. 
Securities and Exchange Commission. You 
should read it carefully and retain it with 
your financial records. 

You have missed l(3) lll after your l 
(4) lll plan certificate was issued. Until l 
(5) lll you will be entitled to surrender 
your plan certificate and receive, in addition 
to the value of your account on the date 
your certificate is received, a refund of that 
portion of the sales charges you have paid in 
excess of 15 percent of the gross payments 
under your plan. 

For example, if your certificate had been 
received for surrender l (6) lll you would 
have received a total of $ l (7) lll for it 
(the value of your account $ l (8) lll plus 
a refund of $ l (9) lll of the sales charges 
you have paid). After your right expires you 
will be entitled to receive only the value of 
your account. Of course, the value of your 
account will vary from day to day and by the 
date your right expires it may be more or 
less than it is today. 

In determining whether to exercise your 
right to terminate your plan, you should 
consider that, while the average sales charge 
deducted from your payments has amounted 
to l (10) lll percent of the total payments 
made, the sales charge for the remainder of 
the payments under the plan, if you continue 
the plan, will be l (11) llland the average 
sales charge if you complete the plan will be 
l (12) lll percent. Exercising your right 
to terminate your plan, however, will result 
in a net sales charge of 15 percent of your 
total payments. Accordingly, if you believe 
you may discontinue making further pay-
ments on your plan, it would probably be to 
your advantage to exercise this right now. 

If you wish to exercise your right to termi-
nate your plan, you may return your certifi-
cate to l (13) lll by l (14) lll in ac-
cordance with the enclosed instructions. 

Very truly yours, 
l (15) lll. 

FORM N–27E–1 INSTRUCTIONS 

General instructions. A. The notice shall be 
legible and shall be printed or typed on let-
ter-sized paper. It shall be in modern type at 
least as large as 10-point modern type. All 
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type shall be leaded at least 2 points. Par-
enthetical references should be completed in 
accordance with the itemized instructions 
below and need not be underlined or bold-
faced. 

B. The notice shall bear the letterhead of 
the sender and the mailing date. An incon-
spicuous reference to the form number may 
appear on the notice. 

Itemized instructions. Insert the following in 
the corresponding numbered spaces on Form 
N–27E–1: 

(1) The name of the plan and the account 
number of the certificate holder. An addi-
tional internal recordkeeping reference may 
also be included at the option of the sender. 

(2) The name of certificate holder or an 
identification such as ‘‘Investor’’ or 
‘‘Planholder.’’ 

(3) Whichever of the following statements 
is appropriate: ‘‘three or more payments dur-
ing the first 15 months’’ or ‘‘a payment after 
the 15th month.’’ 

(4) The name of the plan. 
(5) The date of the first business day which 

is 18 months from the date of the issuance of 
the certificate or in the event such notice is 
not mailed prior to 15 days before the expira-
tion of the 18th month, the date of the first 
business day which is 15 days from the date 
such notice is mailed. 

(6) A date which is not more than 2 busi-
ness days prior to the date of the notice. 

(7) The sum of Items 8 and 9. 
(8) The value of the account payable to the 

certificate holder if the certificate had been 
received on the date set forth in Item 6. In 
the event such certificate holder has made a 
partial withdrawal in accordance with the 
terms of his certificate, the notice may state 
after the first sentence in the third para-
graph that ‘‘The value of your account re-
flects the partial withdrawal which you 
made previously.’’ 

(9) The amount as of the date set forth in 
Item 6 which is equal to that part of the ex-
cess paid for sales loading which is over 15 
percent of the gross payments made by the 
certificate holder. 

(10) Average percentage deducted for sales 
charges to the date set forth in Item 6. 

(11) The percentage to be deducted for sales 
charges after the date set forth in Item 6. 

If the holder has made less than 12 month-
ly payments, the following shall be sub-
stituted for the first sentence of the third 
paragraph of the notice: 

‘‘In determining whether to exercise your 
right to terminate your plan, you should 
consider that, while the sales charge de-
ducted from your payments has amounted to 
lll (10) percent of the total payments 
made, the sales charge for the next lll 
(11a) payments will be lll (11b) percent 
and the sales charge for the remainder of the 
payments will be lll (11c) percent. If you 

complete the plan, the average sales charge 
will be lll (12) percent.’’ 

(11a) The number of payments yet to be 
made which are subject to the initial sales to 
completion. 

(11b) The percentage to be deducted from 
sales charges from such payments. 

(11c) The percentage to be deducted for 
sales charges from all subsequent payments. 

(12) Average percentage to be deducted for 
sales charges from inception of the plan to 
completion. 

(13) Name and address of custodian bank or 
other person authorized to accept surren-
dered certificates. 

(14) Same date as in Item 5. 
(15) The name of a responsible officer of the 

sender, with his title.

[36 FR 13137, July 15, 1971, as amended at 36 
FR 14727, Aug. 11, 1971; 37 FR 9990, May 18, 
1972]

§ 270.27f–1 Notice of right of with-
drawal required to be mailed to 
periodic payment plan certificate 
holders and exemption from section 
27(f) for certain periodic payment 
plan certificates. 

(a) The notice and statement of 
charges (notice) required by section 
27(f) of the Act shall be sent by first-
class mail and shall be accompanied by 
a written instruction sheet and a re-
turn form to be used in connection 
with the exercise of the right of with-
drawal described in the notice. Except 
for a confirmation slip, the plan cer-
tificate, and any notice required by ap-
plicable State law, no other written or 
graphic material may be included with 
such notice. 

(b) The notice may be mailed by the 
issuer, the principal underwriter for, or 
the depositor of, the issuer or a record-
keeping agent for the issuer if the cus-
todian bank has delegated the mailing 
of the notice to any of them or the 
issuer has been permitted to operate 
without a custodian bank by Commis-
sion order. 

(c) Solely for purposes of section 27(f) 
of the Act, the postmark date on the 
envelope containing the certificate 
shall determine whether a certificate 
has been surrendered within the 45-day 
period. 

(d) Form N–27F–1 is hereby prescribed 
to inform certificate holders, other 
than holders of plans upon which the 
amount of sales load deducted from 
any payment does not exceed 9 percent 
of any payment and variable annuity 
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contracts, of their withdrawal right 
pursuant to section 27(f) of the Act. 
The text of Form N–27F–1 is as follows:

FORM N–27F–1 NOTICE TO PERIODIC PAYMENT 
PLAN CERTIFICATE HOLDERS OF 45-DAY 
WITHDRAWAL RIGHT WITH RESPECT TO PERI-
ODIC PAYMENT PLAN CERTIFICATES 

IMPORTANT

(Date of mailing)
Re: ll (1) ll

Dear ll (2) ll: This notice is required to 
be sent to all purchasers of plan certificates 
pursuant to laws administered by the U.S. 
Securities and Exchange Commission. You 
should read it carefully and retain it with 
your financial records. 

Of the $ ll (3) ll you have paid on your 
ll (4) ll plan, representing ll (5) ll 
regular monthly payments, $ ll (6) ll or 
ll (7) ll percent has been deducted for 
various charges.
[The following sentence is to be included 
when any periodic payment remains out-
standing in which the sales load charges ex-
ceed 9 percent of such payment.] 

A total of $ ll (8) ll or ll (9) ll per-
cent of your first ll (10) ll monthly pay-
ments will be deducted from those payments 
for similar charges. 

Charges of $ ll (11) ll or ll (12) ll 
percent will be deducted from each subse-
quent payment. You have until ll (13) ll 
to surrender your certificate for any reason 
and receive a refund of all of the charges 
which have been deducted from your pay-
ments, and, in addition, the value of your ac-
count on the date your certificate is re-
ceived. 

In determining whether or not to exercise 
your right you should consider, among other 
things, the projected cost of your investment 
and your ability to make the scheduled pay-
ments over the life of your plan as they be-
come due. Your plan provides for ll (14) 
ll payments of $ ll (15) ll per ll (16) 
ll, or total payments of $ ll (17) ll. If 
you made all of the scheduled payments over 
the full term of your plan, the total deduc-
tions would be $ ll (18) ll or an effective 
charge of ll (19) ll percent of your total 
payments. However, if you do not complete 
your program, the deduction of various 
charges from your initial payments will re-
sult in your paying effective charges in ex-
cess of that rate. For a more complete de-
scription of the charges deducted under your 
plan, carefully review your prospectus. 

If you wish to exercise your right of with-
drawal, return your plan certificate to ll 
(20) ll by ll (21) ll in accordance with 
the enclosed instructions. 

Very truly yours, 
ll (22) ll. 

INSTRUCTIONS FOR USE OF FORM N–27F–1 

General instructions. A. The notice shall be 
legible and shall be printed or typed on let-
ter-size paper. It shall be in modern type at 
least as large as 10-point modern type. All 
type shall be leaded at least 2 points. Par-
enthetical references should be completed in 
accordance with the Itemized Instructions 
below and need not be underlined or bold-
faced. 

B. The notice shall bear the letterhead of 
the sender and the mailing date. An incon-
spicuous reference to the form number may 
appear on the notice. 

Itemized Instructions. Insert the following in 
the corresponding numbered spaces on Form 
N–27F–1. 

(1) The name of the plan and the account 
number of the certificate holder. An addi-
tional internal record keeping reference may 
also be included at the option of the sender. 

(2) The name of certificate holder or an 
identification such as ‘‘Investor’’ or 
‘‘Planholder.’’ 

(3) The total amount paid by the certifi-
cate holder as of the date of the mailing. 

(4) The name of the plan. 
(5) The number of regular monthly pay-

ments or their equivalent made by the cer-
tificate holder as of the date of mailing. 

(6) The total amount deducted for all 
charges from the amount paid by the certifi-
cate holder as of the date of the mailing. 

(7) The percentage that the total charges 
set forth in Item (6) are of the total pay-
ments included under Item (3) above. 

(8) The total dollar amount of all charges 
scheduled to be deducted from the payments 
made by the certificate holder before the 
first regular payment upon which there 
would be a reduction in the rate of the appli-
cable sales charge below 9 percent of the cer-
tificate holder’s gross payment. 

(9) The percentage that the total charges 
set forth in Item 8 are of the total payments 
included under Instruction 8 above. 

(10) The number of regular monthly pay-
ments required to be made before the rate of 
the sales charges deducted from such regular 
payment is reduced to less than 9 percent of 
the certificate holder’s gross payment. 

(11) The dollar amount of the charges to be 
deducted from each payment made by the 
certificate holder after the first regular pay-
ment upon which there would be a reduction 
in the rate of the applicable sales charge 
below 9 percent of the certificate holder’s 
gross payment. If a portion of the payments 
is used for the purchase of completion insur-
ance, the amount attributable thereto shall 
not be included as a charge and the following 
phrase shall be added: ‘‘Apart from insurance 
premiums based upon the amount of cov-
erage in effect at the time of payment.’’ 

(12) The percentage that the amount of the 
charges set forth in Item 11 are of the 
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amount of the payment included under In-
struction 11 above. 

(13) The date which is 45 days from the 
date on which the notice will be mailed. 

(14) The number of monthly or quarterly 
payments provided for under the plan. 

(15) The dollar amount of each scheduled 
periodic payment to be made by the certifi-
cate holder. 

(16) The period (e.g., month, quarter) for 
which payments are scheduled to be made 
under the plan. 

(17) The dollar amount of total payments 
scheduled to be made over the full term of 
the plan by the certificate holder. 

(18) The total dollar amount of all charges 
scheduled to be deducted over the full term 
of the plan. 

(19) The percentage that the total charges 
as set forth in Item 18 are of the total pay-
ments scheduled to be made by the certifi-
cate holder over the full term of the plan. 

(20) The name and address of the custodian 
bank or other person authorized to accept 
surrendered certificates. 

(21) The date which is 45 days from the 
date on which the notice will be mailed. 

(22) The name of a responsible officer of the 
sender with his title.

(Secs. 27(e), 27(f), 38(a), 54 Stat. 829, 841; 15 
U.S.C. 80a–27(e), 80a–27(f), 80a–37(a); sec. 16, 
Pub. L. 91–547, 84 Stat. 1424–1425; sec. 6(c), 15 
U.S.C. 80a–6(c)) 

[36 FR 24055, Dec. 18, 1971, as amended at 37 
FR 9990, May 18, 1972; 45 FR 17958, Mar. 20, 
1980]

§ 270.27g–1 Election to be governed by 
section 27(h). 

(a) If any registered investment com-
pany which issues or intends to issue a 
periodic payment plan certificate 
chooses to be governed by the provi-
sions of section 27(h) (of the Act) rath-
er than the provisions of sections 27 (a) 
and (d) (of the Act), it shall signify 
such choice by filing with the Commis-
sion as an exhibit to its registration 
statement filed under the Securities 
Act of 1933 a written Notice of Election 
to be so governed. 

(b) Any registered investment com-
pany issuing periodic payment plan 
certificates which has elected, in ac-
cordance with paragraph (a) of this sec-
tion, to be governed by the provisions 
of section 27(h) of the Act may there-
after withdraw such election by filing 
with the Commission, in the manner 
specified for filing a Notice of Election, 
a written Notice of Withdrawal of Elec-
tion: Provided, however, That no such 

withdrawal of election shall be made 
within 12 months of an election by such 
company under paragraph (a) of this 
section and, provided further that such 
company may not thereafter elect to 
be governed by the provisions of sec-
tion 27(h) (of the Act) until an addi-
tional 12–month period has elapsed. 

[36 FR 13139, July 15, 1971]

§ 270.27h–1 Exemptions from section 
27(h)(4) for certain payments. 

(a) For purposes of this section and 
section 27(h)(4) of the Act (1) ‘‘min-
imum monthly payment, or its equiva-
lent,’’ shall be the amount of the 
smallest monthly installment sched-
uled to be made during the life of the 
plan; and (2) ‘‘quarter’’ shall be the 3-
month period which commences on the 
date a periodic payment plan is issued 
and each 3–month period thereafter. 

(b) The provisions of section 27(h) (4) 
(of the Act) shall not apply to: 

(1) That portion of the first payment 
on a periodic payment plan certificate 
which equals the amount of five min-
imum monthly payments: Provided, 
however, That the deduction for sales 
load on any other payments received 
during the first quarter after the 
issuance of the certificate may not ex-
ceed the sales load applicable to pay-
ments subsequent to the first 48 
monthly payments or their equivalent; 

(2) A payment or payments received 
in any subsequent quarter which equals 
the amount of three minimum monthly 
payments: Provided, however, That 
after an amount equivalent to three 
minimum monthly payments (not in-
cluding payments of arrears) is re-
ceived in any such subsequent quarter 
the deduction for sales load on any ad-
ditional payments received in such 
quarter may not exceed the sales load 
applicable to payments subsequent to 
the first 48 monthly payments or their 
equivalent; 

(3) Payments of arrears by a certifi-
cate holder who is delinquent in his 
payments; and 

(4) Any payments made on a periodic 
payment plan certificate out of the 
proceeds of completion insurance re-
ceived upon the death of the certificate 
holder. 

[36 FR 13139, July 15, 1971]
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§ 270.28b–1 Investment in loans par-
tially or wholly guaranteed under 
the Servicemen’s Readjustment Act 
of 1944, as amended. 

(a) The term qualified investments as 
used in section 28(b) of the Investment 
Company Act of 1940 shall include: 

(1) Any loan, any portion of which is 
guaranteed under Title III of the Serv-
icemen’s Readjustment Act of 1944, as 
amended, and which is secured by a 
first lien on real estate: Provided, The 
amount of the loan not so guaranteed 
does not exceed 662⁄3 percent of the rea-
sonable value of such real estate as de-
termined by proper appraisal made by 
an appraiser designated by the Admin-
istrator of Veterans’ Affairs; 

(2) Any secondary loan the full 
amount of which is guaranteed under 
section 505(a) of Title III of the above 
mentioned act and which is secured by 
a second lien on real estate: 
Provided, however, That any such loan 
shall be deemed a qualified investment 
only so long as (i) insurance policies 
are required to be procured and main-
tained in an amount sufficient to pro-
tect the security against the risks or 
hazards to which it may be subjected 
to the extent customary in the local-
ity, and (ii) the loan shall remain guar-
anteed under Title III of the Service-
men’s Readjustment Act of 1944, as 
amended, to the extent specified in 
paragraph (a) (1) or (2) of this section, 
as the case may be. 

(b) Loans made pursuant to this sec-
tion shall be valued at the original 
principal amount of the loan less all 
payments made thereon which have 
been applied to the reduction of such 
principal amount. 

(Secs. 28(b), 38, 54 Stat. 832, 841; 15 U.S.C. 80a–
28(b), 80a–38) 

[Rule N–28B–1, 11 FR 6483, June 13, 1946]

§ 270.30a–1 Annual reports for unit in-
vestment trusts. 

Every registered unit investment 
trust shall file an annual report on 
Form N–SAR with respect to each cal-
endar year not more than sixty cal-
endar days after the close of each year. 
A registered unit investment trust that 
has filed a registration statement with 
the Commission registering its securi-
ties for the first time under the Securi-

ties Act of 1933 is relieved of this re-
porting obligation with respect to any 
reporting period or portion thereof 
prior to the date on which that reg-
istration statement becomes effective 
or is withdrawn. 

[68 FR 5365, Feb. 3, 2003]

§ 270.30a–2 Certification of Form N–
CSR. 

(a) Each report filed on Form N–CSR 
(§§ 249.331 and 274.128 of this chapter) by 
a registered management investment 
company must include a certification 
containing the information set forth in 
paragraph (b) of this section in the 
form specified in the report. Each prin-
cipal executive officer or officers and 
principal financial officer or officers of 
the investment company, or persons 
performing similar functions, at the 
time of filing of the report must sign 
the certification. 

(b) The certification included in each 
report specified in paragraph (a) of this 
section must be in the form specified in 
the report and consist of a statement 
of the certifying officer that: 

(1) He or she has reviewed the report 
being filed; 

(2) Based on his or her knowledge, 
the report does not contain any untrue 
statement of a material fact or omit to 
state a material fact necessary to 
make the statements made, in light of 
the circumstances under which such 
statements were made, not misleading 
with respect to the period covered by 
the report; 

(3) Based on his or her knowledge, 
the financial information included in 
the report, and the financial state-
ments on which the financial informa-
tion is based, fairly present in all ma-
terial respects the financial condition, 
results of operations, changes in net 
assets, and cash flows (if the financial 
statements are required to include a 
statement of cash flows) of the invest-
ment company as of, and for, the peri-
ods presented in the report; 

(4) He or she and the other certifying 
officers are responsible for establishing 
and maintaining disclosure controls 
and procedures (as such term is defined 
in paragraph (c) of this section) for the 
investment company and have: 

(i) Designed such disclosure controls 
and procedures to ensure that material 
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information relating to the investment 
company, including its consolidated 
subsidiaries, is made known to them by 
others within those entities, particu-
larly during the period in which the 
periodic reports are being prepared; 

(ii) Evaluated the effectiveness of the 
investment company’s disclosure con-
trols and procedures as of a date within 
90 days prior to the filing date of the 
report (the ‘‘Evaluation Date’’); and 

(iii) Presented in the report their 
conclusions about the effectiveness of 
the disclosure controls and procedures 
based on their evaluation as of the 
Evaluation Date; 

(5) He or she and the other certifying 
officers have disclosed, based on their 
most recent evaluation, to the invest-
ment company’s auditors and the audit 
committee of the board of directors (or 
persons fulfilling the equivalent func-
tion): 

(i) All significant deficiencies in the 
design or operation of internal controls 
which could adversely affect the in-
vestment company’s ability to record, 
process, summarize, and report finan-
cial data and have identified for the in-
vestment company’s auditors any ma-
terial weaknesses in internal controls; 
and 

(ii) Any fraud, whether or not mate-
rial, that involves management or 
other employees who have a significant 
role in the investment company’s in-
ternal controls; and 

(6) He or she and the other certifying 
officers have indicated in the report 
whether or not there were significant 
changes in internal controls or in other 
factors that could significantly affect 
internal controls subsequent to the 
date of their most recent evaluation, 
including any corrective actions with 
regard to significant deficiencies and 
material weaknesses. 

(c) For purposes of this section and 
§ 270.30a–3, the term ‘‘disclosure con-
trols and procedures’’ means controls 
and other procedures of a registered 
management investment company that 
are designed to ensure that informa-
tion required to be disclosed by the in-
vestment company on Form N–CSR is 
recorded, processed, summarized, and 
reported within the time periods speci-
fied in the Commission’s rules and 
forms. Disclosure controls and proce-

dures include, without limitation, con-
trols and procedures designed to ensure 
that information required to be dis-
closed by an investment company in 
the reports that it files or submits on 
Form N–CSR is accumulated and com-
municated to the investment com-
pany’s management, including its prin-
cipal executive officer or officers and 
principal financial officer or officers, 
or persons performing similar func-
tions, as appropriate to allow timely 
decisions regarding required disclosure. 

(d) A person required to provide the 
certification specified in paragraph (a) 
of this section may not have the cer-
tification signed on his or her behalf 
pursuant to a power of attorney or 
other form of confirming authority. 

[67 FR 57295, Sept. 9, 2002, as amended at 68 
FR 5365, Feb. 3, 2003]

§ 270.30a–3 Disclosure controls and 
procedures related to preparation 
of required filings. 

(a) Every registered management in-
vestment company, other than a small 
business investment company reg-
istered on Form N–5 (§§ 239.24 and 274.5 
of this chapter), must maintain disclo-
sure controls and procedures (as de-
fined in § 270.30a–2(c)). 

(b) Within the 90-day period prior to 
the filing date of each report requiring 
certification under § 270.30a–2, an eval-
uation must be carried out under the 
supervision, and with the participation 
of, the registered management invest-
ment company’s management, includ-
ing the registered management invest-
ment company’s principal executive of-
ficer or officers and principal financial 
officer or officers, or persons per-
forming similar functions, of the effec-
tiveness of the design and operation of 
the registered management investment 
company’s disclosure controls and pro-
cedures. 

[68 FR 5365, Feb. 3, 2003]

§ 270.30b1–1 Semi-annual report for 
registered management investment 
companies. 

Every registered management invest-
ment company shall file a semi-annual 
report on Form N–SAR (§ 274.101 of this 
chapter) not more than sixty calendar 
days after the close of each fiscal year 
and fiscal second quarter. A registered 
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management investment company that 
has filed a registration statement with 
the Commission registering its securi-
ties for the first time under the Securi-
ties Act of 1933 is relieved of this re-
porting obligation with respect to any 
reporting period or portion thereof 
prior to the date on which that reg-
istration statement becomes effective 
or is withdrawn. 

[68 FR 5365, Feb. 3, 2003]

§ 270.30b1–2 Semi-annual report for to-
tally-owned registered management 
investment company subsidiary of 
registered management investment 
company. 

Notwithstanding the provisions of 
rules 30a–1 and 30b1–1, a registered in-
vestment company that is a totally-
owned subsidiary of a registered man-
agement investment company need not 
file a semi-annual report on Form N–
SAR if financial information with re-
spect to that subsidiary is reported in 
the parent’s semi-annual report on 
Form N–SAR. 

[54 FR 10321, Mar. 13, 1989]

§ 270.30b1–3 Transition reports. 

Every registered management invest-
ment company filing reports on Form 
N–SAR that changes its fiscal year end 
shall file a report on Form N–SAR not 
more than 60 calendar days after the 
later of either the close of the transi-
tion period or the date of the deter-
mination to change the fiscal year end 
which report shall not cover a period 
longer than six months. 

[68 FR 5365, Feb. 3, 2003]

§ 270.30b1–4 Report of proxy voting 
record. 

Every registered management invest-
ment company, other than a small 
business investment company reg-
istered on Form N–5 (§§ 239.24 and 274.5 
of this chapter), shall file an annual re-
port on Form N–PX (§ 274.129 of this 
chapter) not later than August 31 of 
each year, containing the registrant’s 
proxy voting record for the most recent 
twelve-month period ended June 30. 

[68 FR 6581, Feb. 7, 2003]

EFFECTIVE DATE NOTE: At 68 FR 6581, Feb. 
7, 2003, § 270.30b1–4 was added effective April 
14, 2003.

§ 270.30b2–1 Filing of reports to stock-
holders. 

(a) Every registered management in-
vestment company shall file a report 
on Form N–CSR (§§ 249.331 and 274.128 of 
this chapter) not later than 10 days 
after the transmission to stockholders 
of any report that is required to be 
transmitted to stockholders under 
§ 270.30e–1. 

(b) A registered investment company 
shall file with the Commission a copy 
of every periodic or interim report or 
similar communication containing fi-
nancial statements that is transmitted 
by or on behalf of such registered in-
vestment company to any class of such 
company’s security holders and that is 
not required to be filed with the Com-
mission under paragraph (a) of this sec-
tion. The filing shall be made not later 
than 10 days after the transmission to 
security holders. 

[68 FR 5366, Feb. 3, 2003]

§ 270.30d–1 Designation of periodic re-
ports under the Securities Ex-
change Act of 1934. 

A registered management investment 
company, other than a small business 
investment company registered on 
Form N–5 (§§ 239.24 and 274.5 of this 
chapter), that is required to file annual 
and quarterly reports pursuant to sec-
tion 13(a) or 15(d) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78m(a) or 
78o(d)) shall satisfy its requirement to 
file such reports by the filing, in ac-
cordance with the rules and procedures 
specified therefor, of reports on Form 
N–CSR (§§ 249.331 and 274.128 of this 
chapter). A registered unit investment 
trust or a small business investment 
company registered on Form N–5 that 
is required to file annual and quarterly 
reports pursuant to section 13(a) or 
15(d) of the Securities Exchange Act of 
1934 shall satisfy its requirement to file 
such reports by the filing, in accord-
ance with the rules and procedures 
specified therefor, of reports on Form 
N–SAR (§§ 249.330 and 274.101 of this 
chapter). 

[68 FR 5366, Feb. 3, 2003]
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§ 270.30e–1 Reports to stockholders of 
management companies. 

(a) Every registered management 
company shall transmit to each stock-
holder of record, at least semi-annu-
ally, a report containing the informa-
tion required to be included in such re-
ports by the company’s registration 
statement form under the 1940 Act, ex-
cept that the initial report of a newly 
registered company shall be made as of 
a date not later than the close of the 
fiscal year or half-year occurring on or 
after the date on which the company’s 
notification of registration under the 
1940 Act is filed with the Commission. 

(b) If any matter was submitted dur-
ing the period covered by the share-
holder report to a vote of shareholders, 
through the solicitation of proxies or 
otherwise, furnish the following infor-
mation: 

(1) The date of the meeting and 
whether it was an annual or special 
meeting. 

(2) If the meeting involved the elec-
tion of directors, the name of each di-
rector elected at the meeting and the 
name of each other director whose 
term of office as a director continued 
after the meeting. 

(3) A brief description of each matter 
voted upon at the meeting and the 
number of votes cast for, against or 
withheld, as well as the number of ab-
stentions and broker non-votes as to 
each such matter, including a separate 
tabulation with respect to each matter 
or nominee for office.

Instruction. The solicitation of any author-
ization or consent (other than a proxy to 
vote at a shareholders’ meeting) with respect 
to any matter shall be deemed a submission 
of such matter to a vote of shareholders 
within the meaning of this paragraph (b).

(c) Each report shall be transmitted 
within 60 days after the close of the pe-
riod for which such report is being 
made. 

(d) An open-end company may trans-
mit a copy of its currently effective 
prospectus or Statement of Additional 
Information, or both, under the Securi-
ties Act, in place of any report required 
to be transmitted to shareholders by 
this section, provided that the pro-
spectus or Statement of Additional In-
formation, or both, include all the in-
formation that would otherwise be re-

quired to be contained in the report by 
this section. Such prospectus or State-
ment of Additional Information, or 
both, shall be transmitted within 60 
days after the close of the period for 
which the report is being made. 

(e) The period of time within which 
any report prescribed by this rule shall 
be transmitted may be extended by the 
Commission upon written request 
showing good cause therefor. Section 
270.0–5 shall not apply to such requests. 

(f)(1) A company will be considered to 
have transmitted a report to share-
holders who share an address if: 

(i) The company transmits a report 
to the shared address; 

(ii) The company addresses the report 
to the shareholders as a group (for ex-
ample, ‘‘ABC Fund [or Corporation] 
Shareholders,’’ ‘‘Jane Doe and House-
hold,’’ ‘‘The Smith Family’’) or to each 
of the shareholders individually (for 
example, ‘‘John Doe and Richard 
Jones’’); and 

(iii) The shareholders consent in 
writing to delivery of one report. 

(2) The company need not obtain 
written consent from a shareholder 
under paragraph (f)(1)(iii) of this sec-
tion if all of the following conditions 
are met: 

(i) The shareholder has the same last 
name as the other shareholders, or the 
company reasonably believes that the 
shareholders are members of the same 
family; 

(ii) The company has transmitted a 
notice to the shareholder at least 60 
days before the company begins to rely 
on this section concerning trans-
mission of reports to that shareholder. 
The notice must be a separate written 
statement and: 

(A) State that only one report will be 
delivered to the shared address unless 
the company receives contrary instruc-
tions; 

(B) Include a toll-free telephone num-
ber or be accompanied by a reply form 
that is pre-addressed with postage pro-
vided, that the shareholder can use to 
notify the company that he or she 
wishes to receive a separate report; 

(C) State the duration of the consent; 
(D) Explain how a shareholder can re-

voke consent; 
(E) State that the company will 

begin sending individual copies to a 
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shareholder within 30 days after the 
company receives revocation of the 
shareholder’s consent; and 

(F) Contain the following prominent 
statement, or similar clear and under-
standable statement, in bold-face type: 
‘‘Important Notice Regarding Delivery 
of Shareholder Documents’’. This 
statement also must appear on the en-
velope in which the notice is delivered. 
Alternatively, if the notice is delivered 
separately from other communications 
to investors, this statement may ap-
pear either on the notice or on the en-
velope in which the notice is delivered;

NOTE TO PARAGRAPH (f)(2)(ii): The notice 
should be written in plain English. See 
§ 230.421(d)(2) of this chapter for a discussion 
of plain English principles.

(iii) The company has not received 
the reply form or other notification in-
dicating that the shareholder wishes to 
continue to receive an individual copy 
of the report, within 60 days after the 
company sent the notice; and 

(iv) The company transmits the re-
port to a post office box or to a residen-
tial street address. The company can 
assume a street address is a residence 
unless it has information that indi-
cates it is a business. 

(3) At least once a year, the company 
must explain to shareholders who have 
consented under paragraph (f)(1)(iii) or 
paragraph (f)(2) of this section how 
they can revoke their consent. The ex-
planation must be reasonably designed 
to reach these investors. If a share-
holder, orally or in writing, revokes 
consent to delivery of one report to a 
shared address, the company must 
begin sending individual copies to that 
shareholder within 30 days after the 
company receives the revocation. 

(4) For purposes of this section, ad-
dress means a street address, a post of-
fice box number, an electronic mail ad-
dress, a facsimile telephone number, or 
other similar destination to which 
paper or electronic documents are 
transmitted, unless otherwise provided 
in this section. If the company has rea-
son to believe that the address is a 
street address of a multi-unit building, 

the address must include the unit num-
ber. 

[46 FR 36126, July 14, 1981, as amended at 48 
FR 37940, Aug. 22, 1983; 48 FR 44477, Sept. 29, 
1983; 50 FR 26160, June 25, 1985; 57 FR 56836, 
Dec. 1, 1992; 59 FR 52700, Oct. 19, 1994; 61 FR 
24657, May 15, 1996; 64 FR 62547, Nov. 16, 1999. 
Redesignated and amended at 66 FR 3759, 
Jan. 16, 2001]

§ 270.30e–2 Reports to shareholders of 
unit investment trusts. 

(a) At least semiannually every reg-
istered unit investment trust substan-
tially all the assets of which consist of 
securities issued by a management 
company must transmit to each share-
holder of record (including record hold-
ers of periodic payment plan certifi-
cates), a report containing all the ap-
plicable information and financial 
statements or their equivalent, re-
quired by § 270.30d–1 to be included in 
reports of the management company 
for the same fiscal period. Each of 
these reports must be transmitted 
within the period allowed the manage-
ment company by § 270.30e–1 for trans-
mitting reports to its shareholders. 

(b) Any report required by this sec-
tion will be considered transmitted to 
a shareholder of record if the unit in-
vestment trust satisfies the conditions 
set forth in § 270.30e–1(f) with respect to 
that shareholder. 

[64 FR 62547, Nov. 16, 1999. Redesignated and 
amended at 66 FR 3759, Jan. 16, 2001]

§ 270.30h–1 Applicability of section 16 
of the Exchange Act to section 
30(h). 

(a) The filing of any statement pre-
scribed under section 16(a) of the Secu-
rities Exchange Act of 1934 (15 U.S.C. 
78p(a)) shall satisfy the corresponding 
requirements of section 30(h) of the Act 
(15 U.S.C. 80a–29(h)). 

(b) The rules under section 16 of the 
Securities Exchange Act of 1934 (15 
U.S.C. 78p) shall apply to any duty, li-
ability or prohibition imposed with re-
spect to a transaction involving any se-
curity of a registered closed-end com-
pany under section 30(h) of the Act (15 
U.S.C. 80a–29(h)). 

(c) No statements need be filed pursu-
ant to section 30(h) of the Act (15 
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U.S.C. 80a–29(h)) by an affiliated person 
of an investment adviser in his or her 
capacity as such if such person is sole-
ly an employee, other than an officer, 
of such investment adviser. 

[67 FR 43537, June 28, 2002]

§ 270.31a–1 Records to be maintained 
by registered investment compa-
nies, certain majority-owned sub-
sidiaries thereof, and other persons 
having transactions with registered 
investment companies. 

(a) Every registered investment com-
pany, and every underwriter, broker, 
dealer, or investment adviser which is 
a majority-owned subsidiary of such a 
company, shall maintain and keep cur-
rent the accounts, books, and other 
documents relating to its business 
which constitute the record forming 
the basis for financial statements re-
quired to be filed pursuant to section 30 
of the Investment Company Act of 1940 
and of the auditor’s certificates relat-
ing thereto. 

(b) Every registered investment com-
pany shall maintain and keep current 
the following books, accounts, and 
other documents: 

(1) Journals (or other records of 
original entry) containing an itemized 
daily record in detail of all purchases 
and sales of securities (including sales 
and redemptions of its own securities), 
all receipts and deliveries of securities 
(including certificate numbers if such 
detail is not recorded by custodian or 
transfer agent), all receipts and dis-
bursements of cash and all other debits 
and credits. Such records shall show 
for each such transaction the name and 
quantity of securities, the unit and ag-
gregate purchase or sale price, commis-
sion paid, the market on which ef-
fected, the trade date, the settlement 
date, and the name of the person 
through or from whom purchased or re-
ceived or to whom sold or delivered. In 
the case of a money market fund, also 
identify the provider of any Demand 
Feature or Guarantee (as defined in 
§ 270.2a–7(a)(8) or § 270.2a–7(a)(15) respec-
tively) and give a brief description of 
the nature of the Demand Feature or 
Guarantee (e.g., unconditional demand 
feature, conditional demand feature, 
letter of credit, or bond insurance) and, 
in a subsidiary portfolio investment 

record, provide the complete legal 
name and accounting and other infor-
mation (including sufficient informa-
tion to calculate coupons, accruals, 
maturities, puts, and calls) necessary 
to identify, value, and account for each 
investment. 

(2) General and auxiliary ledgers (or 
other records) reflecting all assets, li-
ability, reserve, capital, income and 
expense accounts, including: 

(i) Separate ledger accounts (or other 
records) reflecting the following: 

(a) Securities in transfer; 
(b) Securities in physical possession; 
(c) Securities borrowed and securities 

loaned; 
(d) Monies borrowed and monies 

loaned (together with a record of the 
collateral therefor and substitutions in 
such collateral); 

(e) Dividends and interest received; 
(f) Dividends receivable and interest 

accrued.

Instruction. (a) and (b) of this subdivision 
shall be stated in terms of securities quan-
tities only; (c) and (d) of this subdivision 
shall be stated in dollar amounts and securi-
ties quantities as appropriate; (e) and (f) of 
this subdivision shall be stated in dollar 
amounts only.

(ii) Separate ledger accounts (or 
other records) for each portfolio secu-
rity, showing (as of trade dates) (a) the 
quantity and unit and aggregate price 
for each purchase, sale, receipt, and de-
livery of securities and commodities 
for such accounts, and (b) all other deb-
its and credits for such accounts. Secu-
rities positions and money balances in 
such ledger accounts (or other records) 
shall be brought forward periodically 
but not less frequently than at the end 
of fiscal quarters. Any portfolio secu-
rity, the salability of which is condi-
tioned, shall be so noted. A memo-
randum record shall be available set-
ting forth, with respect to each port-
folio security account, the amount and 
declaration ex-dividend, and payment 
dates of each dividend declared there-
on. 

(iii) Separate ledger accounts (or 
other records) for each broker-dealer 
bank or other person with or through 
which transactions in portfolio securi-
ties are effected, showing each pur-
chase or sale of securities with or 
through such persons, including details 
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as to the date of the purchase or sale, 
the quantity and unit and aggregate 
price of such securities, and the com-
missions or other compensation paid to 
such persons. Purchases or sales ef-
fected during the same day at the same 
price may be aggregated. 

(iv) Separate ledger accounts (or 
other records), which may be main-
tained by a transfer agent or registrar, 
showing for each shareholder of record 
of the investment company the number 
of shares of capital stock of the com-
pany held. In respect of share accumu-
lation accounts (arising from periodic 
investment plans, dividend reinvest-
ment plans, deposit of issued shares by 
the owner thereof, etc.), details shall 
be available as to the dates and number 
of shares of each accumulation, and ex-
cept with respect to already issued 
shares deposited by the owner thereof, 
prices of each such accumulation. 

(3) A securities record or ledger re-
flecting separately for each portfolio 
security as of trade date all ‘‘long’’ and 
‘‘short’’ positions carried by the invest-
ment company for its own account and 
showing the location of all securities 
long and the off-setting position to all 
securities short. The record called for 
by this paragraph shall not be required 
in circumstances under which all port-
folio securities are maintained by a 
bank or banks or a member or mem-
bers of a national securities exchange 
as custodian under a custody agree-
ment or as agent for such custodian. 

(4) Corporate charters, certificates of 
incorporation or trust agreements, and 
by-laws, and minute books of stock-
holders’ and directors’ or trustees’ 
meetings; and minute books of direc-
tors’ or trustees’ committee and advi-
sory board or advisory committee 
meetings. 

(5) A record of each brokerage order 
given by or in behalf of the investment 
company for, or in connection with, 
the purchase or sale of securities, 
whether executed or unexecuted. Such 
record shall include the name of the 
broker, the terms and conditions of the 
order and of any modification or can-
cellation thereof, the time of entry or 
cancellation, the price at which exe-
cuted, and the time of receipt of report 
of execution. The record shall indicate 
the name of the person who placed the 

order in behalf of the investment com-
pany. 

(6) A record of all other portfolio pur-
chases or sales showing details com-
parable to those prescribed in para-
graph (b)(5) of this section. 

(7) A record of all puts, calls, spreads, 
straddles, and other options in which 
the investment company has any direct 
or indirect interest or which the in-
vestment company has granted or 
guaranteed; and a record of any con-
tractual commitments to purchase, 
sell, receive or deliver securities or 
other property (but not including open 
orders placed with broker-dealers for 
the purchase or sale of securities, 
which may be cancelled by the com-
pany on notices without penalty or 
cost of any kind); containing, at least, 
an identification of the security, the 
number of units involved, the option 
price, the date of maturity, the date of 
issuance, and the person to whom 
issued. 

(8) A record of the proof of money 
balances in all ledger accounts (except 
shareholder accounts), in the form of 
trial balances. Such trial balances 
shall be prepared currently at least 
once a month. 

(9) A record for each fiscal quarter, 
which shall be completed within ten 
days after the end of such quarter, 
showing specifically the basis or bases 
upon which the allocation of orders for 
the purchase and sale of portfolio secu-
rities to named brokers or dealers and 
the division of brokerage commissions 
or other compensation on such pur-
chase and sale orders among named 
persons were made during such quar-
ter. The record shall indicate the con-
sideration given to (i) sales of shares of 
the investment company by brokers or 
dealers, (ii) the supplying of services or 
benefits by brokers or dealers to the in-
vestment company, its investment ad-
viser or principal underwriter or any 
persons affiliated therewith, and (iii) 
any other considerations other than 
the technical qualifications of the bro-
kers and dealers as such. The record 
shall show the nature of the services or 
benefits made available, and shall de-
scribe in detail the application of any 
general or specific formula or other de-
terminant used in arriving at such al-
location of purchase and sale orders 
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and such division of brokerage commis-
sions or other compensation. The 
record shall also include the identities 
of the persons responsible for the deter-
mination of such allocation and such 
division of brokerage commissions or 
other compensation. 

(10) A record in the form of an appro-
priate memorandum identifying the 
person or persons, committees, or 
groups authorizing the purchase or sale 
of portfolio securities. Where an au-
thorization is made by a committee or 
group, a record shall be kept of the 
names of its members who participated 
in the authorization. There shall be re-
tained as part of the record required by 
this paragraph any memorandum, rec-
ommendation, or instruction sup-
porting or authorizing the purchase or 
sale of portfolio securities. The re-
quirements of this paragraph are appli-
cable to the extent they are not met by 
compliance with the requirements of 
paragraph (b)(4) of this section. 

(11) Files of all advisory material re-
ceived from the investment adviser, 
any advisory board or advisory com-
mittee, or any other persons from 
whom the investment company accepts 
investment advice, other than material 
which is furnished solely through uni-
form publications distributed gen-
erally. 

(12) The term ‘‘other records’’ as used 
in the expressions ‘‘journals (or other 
records of original entry)’’ and ‘‘ledger 
accounts (or other records)’’ shall be 
construed to include, where appro-
priate, copies of voucher checks, con-
firmations, or similar documents which 
reflect the information required by the 
applicable rule or rules in appropriate 
sequence and in permanent form, in-
cluding similar records developed by 
the use of automatic data processing 
systems. 

(c) Every underwriter, broker, or 
dealer which is a majority-owned sub-
sidiary of a registered investment com-
pany shall maintain in the form pre-
scribed therein such accounts, books 
and other documents as are required to 
be maintained by brokers and dealers 
by rule adopted under section 17 of the 
Securities Exchange Act of 1934. 

(d) Every depositer of any registered 
investment company, and every prin-
cipal underwriter for any registered in-

vestment company other than a closed-
end investment company, shall main-
tain such accounts, books and other 
documents as are required to be main-
tained by brokers and dealers by rule 
adopted under section 17 of the Securi-
ties Exchange Act of 1934, to the extent 
such records are necessary or appro-
priate to record such person’s trans-
actions with such registered invest-
ment company. 

(e) Every investment advisor which is 
a majority-owned subsidiary of a reg-
istered investment company shall 
maintain in the form prescribed there-
in such accounts, books and other doc-
uments as are required to be main-
tained by registered investment advis-
ers by rule adopted under section 204 of 
the Investment Advisers Act of 1940. 

(f) Every investment adviser not a 
majority-owned subsidiary of a reg-
istered investment company shall 
maintain such accounts, books and 
other documents as are required to be 
maintained by registered investment 
advisers by rule adopted under section 
204 of the Investment Advisers Act of 
1940, to the extent such records are 
necessary or appropriate to record such 
person’s transactions with such reg-
istered investment company. 

(Sec. 31, 54 Stat. 838; 15 U.S.C. 80a–30) 

[27 FR 11993, Dec. 5, 1962, as amended at 61 
FR 13983, Mar. 28, 1996; 62 FR 64986, Dec. 9, 
1997]

§ 270.31a–2 Records to be preserved by 
registered investment companies, 
certain majority-owned subsidiaries 
thereof, and other persons having 
transactions with registered invest-
ment companies. 

(a) Every registered investment com-
pany shall: 

(1) Preserve permanently, the first 
two years in an easily accessible place, 
all books and records required to be 
made pursuant to paragraphs (1) 
through (4) of § 270.31a–1(b); 

(2) Preserve for a period not less than 
six years from the end of the fiscal 
year in which any transactions oc-
curred, the first two years in an easily 
accessible place, all books and records 
required to be made pursuant to para-
graphs (5) through (12) or § 270.31a–1(b) 
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and all vouchers, memoranda, cor-
respondence, checkbooks, bank state-
ments, cancelled checks, cash rec-
onciliations, cancelled stock certifi-
cates, and all schedules evidencing and 
supporting each computation of net 
asset value of the investment company 
shares, and other documents required 
to be maintained by § 270.31a–1(a) and 
not enumerated in § 270.31a–1(b); 

(3) Preserve for a period not less than 
6 years from the end of the fiscal year 
last used, the first 2 years in an easily 
accessible place, any advertisement, 
pamphlet, circular, form letter or other 
sales literature addressed to or in-
tended for distribution to prospective 
investors; 

(4) Preserve for a period not less than 
six years, the first two years in an eas-
ily accessible place, any record of the 
initial determination that a director is 
not an interested person of the invest-
ment company, and each subsequent 
determination that the director is not 
an interested person of the investment 
company. These records must include 
any questionnaire and any other docu-
ment used to determine that a director 
is not an interested person of the com-
pany; and 

(5) Preserve for a period not less than 
six years, the first two years in an eas-
ily accessible place, any materials used 
by the disinterested directors of an in-
vestment company to determine that a 
person who is acting as legal counsel to 
those directors is an independent legal 
counsel. 

(b) Every underwriter, broker, or 
dealer which is a majority-owned sub-
sidiary of a registered investment com-
pany shall preserve for the periods pre-
scribed therein such accounts, books 
and other documents as are required to 
be preserved by brokers and dealers by 
rule adopted under section 17 of the Se-
curities Exchange Act of 1934. 

(c) Every depositor of any registered 
investment company, and every prin-
cipal underwriter for any registered in-
vestment company other than a closed-
end company, shall preserve for a pe-
riod of not less than six years such ac-
counts, books and other documents as 
are required to be maintained by bro-
kers and dealers by rule adopted under 
section 17 of the Securities Exchange 
Act of 1934, to the extent such records 

are necessary or appropriate to record 
such person’s transactions with such 
registered investment company. 

(d) Every investment adviser which is 
a majority-owned subsidiary of a reg-
istered investment company shall pre-
serve for the periods prescribed therein 
such accounts, books and other docu-
ments as are required to be preserved 
by investment advisers by rule adopted 
under section 204 of the Investment Ad-
visers Act of 1940. 

(e) Every investment adviser not a 
majority-owned subsidiary of a reg-
istered investment company shall pre-
serve for a period of not less than six 
years such accounts, books and other 
documents as are required to be main-
tained by registered investment advis-
ers by rule adopted under section 204 of 
the Investment Advisers Act of 1940, to 
the extent such records are necessary 
or appropriate to record such person’s 
transactions with such registered in-
vestment company. 

(f) Micrographic and electronic storage 
permitted.—(1) General. The records re-
quired to be maintained and preserved 
under this part may be maintained and 
preserved for the required time by, or 
on behalf of, an investment company 
on: 

(i) Micrographic media, including 
microfilm, microfiche, or any similar 
medium; or 

(ii) Electronic storage media, includ-
ing any digital storage medium or sys-
tem that meets the terms of this sec-
tion. 

(2) General requirements. The invest-
ment company, or person that main-
tains and preserves records on its be-
half, must: 

(i) Arrange and index the records in a 
way that permits easy location, access, 
and retrieval of any particular record; 

(ii) Provide promptly any of the fol-
lowing that the Commission (by its ex-
aminers or other representatives) or 
the directors of the company may re-
quest: 

(A) A legible, true, and complete 
copy of the record in the medium and 
format in which it is stored; 

(B) A legible, true, and complete 
printout of the record; and 

(C) Means to access, view, and print 
the records; and 
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(iii) Separately store, for the time re-
quired for preservation of the original 
record, a duplicate copy of the record 
on any medium allowed by this section. 

(3) Special requirements for electronic 
storage media. In the case of records on 
electronic storage media, the invest-
ment company, or person that main-
tains and preserves records on its be-
half, must establish and maintain pro-
cedures: 

(i) To maintain and preserve the 
records, so as to reasonably safeguard 
them from loss, alteration, or destruc-
tion; 

(ii) To limit access to the records to 
properly authorized personnel, the di-
rectors of the investment company, 
and the Commission (including its ex-
aminers and other representatives); 
and 

(iii) To reasonably ensure that any 
reproduction of a non-electronic origi-
nal record on electronic storage media 
is complete, true, and legible when re-
trieved. 

(4) Notwithstanding the provisions of 
paragraphs (a) through (e) of this sec-
tion, any record, book or other docu-
ment may be destroyed in accordance 
with a plan previously submitted to 
and approved by the Commission. A 
plan shall be deemed to have been ap-
proved by the Commission if notice to 
the contrary has not been received 
within 90 days after submission of the 
plan to the Commission. 

[27 FR 11994, Dec. 5, 1962, as amended at 38 
FR 7797, Mar. 26, 1973; 51 FR 42209, Nov. 24, 
1986; 53 FR 3880, Feb. 10, 1988; 66 FR 3759, Jan. 
16, 2001; 66 FR 29228, May 30, 2001]

§ 270.31a–3 Records prepared or main-
tained by other than person re-
quired to maintain and preserve 
them. 

(a) If the records required to be main-
tained and preserved pursuant to the 
provisions of §§ 270.31a–1 and 270.31a–2 
are prepared or maintained by others 
on behalf of the person required to 
maintain and preserve such records, 
the person required to maintain and 
preserve such records shall obtain from 
such other person an agreement in 
writing to the effect that such records 
are the property of the person required 
to maintain and preserve such records 

and will be surrendered promptly on re-
quest. 

(b) In cases where a bank or member 
of a national securities exchange acts 
as custodian, transfer agent, or divi-
dend disbursing agent, compliance with 
this section shall be considered to have 
been met if such bank or exchange 
member agrees in writing to make any 
records relating to such service avail-
able upon request and to preserve for 
the periods prescribed in § 270.31a–2 any 
such records as are required to be 
maintained by § 270.31a–1. 

(Sec. 31, 54 Stat. 838; 15 U.S.C. 80a–30) 

[27 FR 11994, Dec. 5, 1962]

§ 270.32a–1 Exemption of certain com-
panies from affiliation provisions of 
section 32(a). 

A registered investment company 
shall be exempt from the provisions of 
paragraph (1) of section 32(a) of the Act 
(54 Stat. 838; 15 U.S.C. 80a–31), insofar 
as said paragraph requires that inde-
pendent public accounts for such com-
pany be selected by a majority of cer-
tain members of the board of directors, 
if: 

(a) Such company meets the condi-
tions of paragraphs (1) to (8), inclusive, 
of section 10(d) of the Act (54 Stat. 807; 
15 U.S.C. 80a–10); and 

(b) Such accountants are selected by 
a majority of all the members of the 
board of directors. 

[Rule N–32A–1, 6 FR 6631, Dec. 23, 1941]

§ 270.32a–2 Exemption for initial pe-
riod from vote of security holders 
on independent public accountant 
for certain registered separate ac-
counts. 

(a) A registered separate account 
shall be exempt from the requirement 
under paragraph (2) of section 32(a) of 
the Act that selection of an inde-
pendent public accountant shall have 
been submitted for ratification or re-
jection at the next succeeding annual 
meeting of security owners, subject to 
the following conditions: 

(1) Such registered separate account 
qualifies for exemption from section 
14(a) of the Act pursuant to § 270.14a–2, 
or is exempt therefrom by order of the 
Commission upon application; and 
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(2) The selection of such accountant 
shall be submitted for ratification or 
rejection to variable annuity contract 
owners at their first meeting after the 
effective date of the registration state-
ment under the Securities Act of 1933, 
as amended (15 U.S.C. 77a et seq.), re-
lating to contracts participating in 
such account: Provided, That such 
meeting shall take place within 1 year 
after such effective date, unless the 
time for the holding of such meeting 
shall be extended by the Commission 
upon written request showing good 
cause therefor. 

(Sec. 6, 54 Stat. 800; 15 U.S.C. 80a–6) 

[34 FR 12696, Aug. 5, 1969]

§ 270.32a–3 Exemption from provision 
of section 32(a)(1) regarding the 
time period during which a reg-
istered management investment 
company must select an inde-
pendent public accountant. 

(a) A registered management invest-
ment company (‘‘company’’) organized 
in a jurisdiction that does not require 
it to hold regular annual meetings of 
its stockholders, and which does not 
hold a regular annual stockholders’ 
meeting in a given fiscal year, shall be 
exempt in that fiscal year from the re-
quirement of section 32(a)(1) of the Act 
(15 U.S.C. 80a–31(a)(1)) that the inde-
pendent public accountant (‘‘account-
ant’’) be selected at a board of direc-
tors meeting held within 30 days before 
or after the beginning of the fiscal year 
or before the annual meeting of stock-
holders in that year, provided, that 
such company is either: 

(1) In a set of investment companies 
as defined in paragraph (b) of this sec-
tion, if not all the members of such set 
have an identical fiscal year end and if 
such company selects an accountant at 
a board of directors meeting held with-
in 90 days before or after the beginning 
of that fiscal year; or 

(2) Not in a set of investment compa-
nies, or is in a set, each of whose mem-
bers has the same fiscal year end, and 
if such company selects an accountant 
at a board of directors meeting held 
within 30 days before or 90 days after 
the beginning of that fiscal year. 

(b) For purposes of this rule, ‘‘set of 
investment companies’’ means any two 
or more registered management invest-

ment companies that hold themselves 
out to investors as related companies 
for purposes of investment and investor 
services, and 

(1) That have a common investment 
adviser or principal underwriter, or 

(2) If the investment adviser or prin-
cipal underwriter of one of the compa-
nies is an affiliated person as defined in 
section 2(a)(3)(C) of the Act (15 U.S.C. 
80a–2(a)(3)(C)) of the investment ad-
viser or principal underwriter of each 
of the other companies. 

[54 FR 31332, July 28, 1989]

§ 270.32a–4 Independent audit commit-
tees. 

A registered management investment 
company or a registered face-amount 
certificate company is exempt from the 
requirement of section 32(a)(2) of the 
Act (15 U.S.C. 80a–32(a)(2)) that the se-
lection of the company’s independent 
public accountant be submitted for 
ratification or rejection at the next 
succeeding annual meeting of share-
holders, if: 

(a) The company’s board of directors 
has established a committee, composed 
solely of directors who are not inter-
ested persons of the company, that has 
responsibility for overseeing the fund’s 
accounting and auditing processes 
(‘‘audit committee’’); 

(b) The company’s board of directors 
has adopted a charter for the audit 
committee setting forth the commit-
tee’s structure, duties, powers, and 
methods of operation or set forth such 
provisions in the fund’s charter or by-
laws; and 

(c) The company maintains and pre-
serves permanently in an easily acces-
sible place a copy of the audit commit-
tee’s charter and any modification to 
the charter. 

[66 FR 3759, Jan. 16, 2001]

§ 270.34b–1 Sales literature deemed to 
be misleading. 

Any advertisement, pamphlet, cir-
cular, form letter, or other sales lit-
erature addressed to or intended for 
distribution to prospective investors 
that is required to be filed with the 
Commission by section 24(b) of the Act 
[15 U.S.C. 80a–24(b)] (‘‘sales literature’’) 
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shall have omitted to state a fact nec-
essary in order to make the statements 
made therein not materially mis-
leading unless the sales literature in-
cludes the information specified in 
paragraphs (a) and (b) of this section. 

(a) Sales literature for a money mar-
ket fund shall contain the information 
required by paragraph (a)(7) of § 230.482 
of this chapter; 

(b)(1) Except as provided in para-
graph (b)(3) of this section: 

(i) In any sales literature that con-
tains performance data for an invest-
ment company, include the disclosure 
required by paragraph (a)(6) of § 230.482 
of this chapter. 

(ii) In any sales literature for a 
money market fund: 

(A) Accompany any quotation of 
yield or similar quotation purporting 
to demonstrate the income earned or 
distributions made by the money mar-
ket fund with a quotation of current 
yield specified by paragraph (d)(1)(i) of 
§ 230.482 of this chapter; 

(B) Accompany any quotation of the 
money market fund’s tax equivalent 
yield or tax equivalent effective yield 
with a quotation of current yield as 
specified in § 230.482(d)(1)(iii) of this 
chapter; and 

(C) Accompany any quotation of the 
money market fund’s total return with 
a quotation of the money market 
fund’s current yield specified in para-
graph (d)(1)(i) of § 230.482 of this chap-
ter. Place the quotations of total re-
turn and current yield next to each 
other, in the same size print, and if 
there is a material difference between 
the quoted total return and the quoted 
current yield, include a statement that 
the yield quotation more closely re-
flects the current earnings of the 
money market fund than the total re-
turn quotation. 

(iii) In any sales literature for an in-
vestment company other than a money 
market fund that contains performance 
data: 

(A) Include the total return informa-
tion required by paragraph (e)(3) of 
§ 230.482 of this chapter; 

(B) Accompany any quotation of per-
formance adjusted to reflect the effect 
of taxes (not including a quotation of 
tax equivalent yield or other similar 
quotation purporting to demonstrate 

the tax equivalent yield earned or dis-
tributions made by the company) with 
the quotations of total return specified 
by paragraph (e)(4) of § 230.482 of this 
chapter; 

(C) If the sales literature (other than 
sales literature for a company that is 
permitted under § 270.35d–1(a)(4) to use 
a name suggesting that the company’s 
distributions are exempt from federal 
income tax or from both federal and 
state income tax) represents or implies 
that the company is managed to limit 
or control the effect of taxes on com-
pany performance, include the 
quotations of total return specified by 
paragraph (e)(4) of § 230.482 of this chap-
ter; 

(D) Accompany any quotation of 
yield or similar quotation purporting 
to demonstrate the income earned or 
distributions made by the company 
with a quotation of current yield speci-
fied by paragraph (e)(1) of § 230.482 of 
this chapter; and 

(E) Accompany any quotation of tax 
equivalent yield or other similar 
quotation purporting to demonstrate 
the tax equivalent yield earned or dis-
tributions made by the company with a 
quotation of tax equivalent yield speci-
fied in paragraph (e)(2) and current 
yield specified by paragraph (e)(1) of 
§ 230.482 of this chapter. 

(2) Any performance data included in 
sales literature under paragraphs 
(b)(1)(ii) or (iii) of this section must 
meet the currentness requirements of 
paragraph (f) of § 230.482 of this chapter. 

(3) The requirements specified in 
paragraph (b)(1) of this section shall 
not apply to any quarterly, semi-an-
nual, or annual report to shareholders 
under Section 30 of the Act (15 U.S.C. 
80a–29) containing performance data for 
a period commencing no earlier than 
the first day of the period covered by 
the report; nor shall the requirements 
of paragraphs (e)(3)(ii), (e)(4)(ii), and (g) 
of § 230.482 of this chapter apply to any 
such periodic report containing any 
other performance data.

NOTE: Sales literature (except that of a 
money market fund) containing a quotation 
of yield or tax equivalent yield must also 
contain the total return information. In the 
case of sales literature, the currentness pro-
visions apply from the date of distribution 
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and not the date of submission for publica-
tion.

[58 FR 19055, Apr. 12, 1993; 58 FR 21927, Apr. 
26, 1993, as amended at 62 FR 64986, Dec. 9, 
1997; 63 FR 13987, Mar. 23, 1998; 66 FR 9018, 
Feb. 5, 2001]

§ 270.35d–1 Investment company 
names. 

(a) For purposes of section 35(d) of 
the Act (15 U.S.C. 80a–34(d)), a materi-
ally deceptive and misleading name of 
a Fund includes: 

(1) Names suggesting guarantee or ap-
proval by the United States government. 
A name suggesting that the Fund or 
the securities issued by it are guaran-
teed, sponsored, recommended, or ap-
proved by the United States govern-
ment or any United States government 
agency or instrumentality, including 
any name that uses the words ‘‘guar-
anteed’’ or ‘‘insured’’ or similar terms 
in conjunction with the words ‘‘United 
States’’ or ‘‘U.S. government.’’ 

(2) Names suggesting investment in cer-
tain investments or industries. A name 
suggesting that the Fund focuses its 
investments in a particular type of in-
vestment or investments, or in invest-
ments in a particular industry or group 
of industries, unless: 

(i) The Fund has adopted a policy to 
invest, under normal circumstances, at 
least 80% of the value of its Assets in 
the particular type of investments, or 
in investments in the particular indus-
try or industries, suggested by the 
Fund’s name; and 

(ii) Either the policy described in 
paragraph (a)(2)(i) of this section is a 
fundamental policy under section 
8(b)(3) of the Act (15 U.S.C. 80a–8(b)(3)), 
or the Fund has adopted a policy to 
provide the Fund’s shareholders with 
at least 60 days prior notice of any 
change in the policy described in para-
graph (a)(2)(i) of this section that 
meets the requirements of paragraph 
(c) of this section. 

(3) Names suggesting investment in cer-
tain countries or geographic regions. A 
name suggesting that the Fund focuses 
its investments in a particular country 
or geographic region, unless: 

(i) The Fund has adopted a policy to 
invest, under normal circumstances, at 
least 80% of the value of its Assets in 
investments that are tied economically 

to the particular country or geographic 
region suggested by its name; 

(ii) The Fund discloses in its pro-
spectus the specific criteria used by the 
Fund to select these investments; and 

(iii) Either the policy described in 
paragraph (a)(3)(i) of this section is a 
fundamental policy under section 
8(b)(3) of the Act (15 U.S.C. 80a–8(b)(3)), 
or the Fund has adopted a policy to 
provide the Fund’s shareholders with 
at least 60 days prior notice of any 
change in the policy described in para-
graph (a)(3)(i) of this section that 
meets the requirements of paragraph 
(c) of this section. 

(4) Tax-exempt Funds. A name sug-
gesting that the Fund’s distributions 
are exempt from federal income tax or 
from both federal and state income tax, 
unless the Fund has adopted a funda-
mental policy under section 8(b)(3) of 
the Act (15 U.S.C. 80a–8(b)(3)): 

(i) To invest, under normal cir-
cumstances, at least 80% of the value 
of its Assets in investments the income 
from which is exempt, as applicable, 
from federal income tax or from both 
federal and state income tax; or 

(ii) To invest, under normal cir-
cumstances, its Assets so that at least 
80% of the income that it distributes 
will be exempt, as applicable, from fed-
eral income tax or from both federal 
and state income tax. 

(b) The requirements of paragraphs 
(a)(2) through (a)(4) of this section 
apply at the time a Fund invests its 
Assets, except that these requirements 
shall not apply to any unit investment 
trust (as defined in section 4(2) of the 
Act (15 U.S.C. 80a–4(2))) that has made 
an initial deposit of securities prior to 
July 31, 2002. If, subsequent to an in-
vestment, these requirements are no 
longer met, the Fund’s future invest-
ments must be made in a manner that 
will bring the Fund into compliance 
with those paragraphs. 

(c) A policy to provide a Fund’s 
shareholders with notice of a change in 
a Fund’s investment policy as de-
scribed in paragraphs (a)(2)(ii) and 
(a)(3)(iii) of this section must provide 
that: 

(1) The notice will be provided in 
plain English in a separate written doc-
ument; 
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(2) The notice will contain the fol-
lowing prominent statement, or simi-
lar clear and understandable state-
ment, in bold-face type: ‘‘Important 
Notice Regarding Change in Invest-
ment Policy’’; and 

(3) The statement contained in para-
graph (c)(2) of this section also will ap-
pear on the envelope in which the no-
tice is delivered or, if the notice is de-
livered separately from other commu-
nications to investors, that the state-
ment will appear either on the notice 
or on the envelope in which the notice 
is delivered. 

(d) For purposes of this section: 
(1) Fund means a registered invest-

ment company and any series of the in-
vestment company. 

(2) Assets means net assets, plus the 
amount of any borrowings for invest-
ment purposes. 

[66 FR 8518, Feb. 1, 2001; 66 FR 14828, Mar. 14, 
2001]

§ 270.45a–1 Confidential treatment of 
names and addresses of dealers of 
registered investment company se-
curities. 

(a) Exhibits calling for the names and 
addresses of dealers to or through 
whom principal underwriters of reg-
istered investment companies are cur-
rently offering securities and which are 
required to be furnished with registra-
tion statements filed pursuant to sec-
tion 8(b) of the Act (54 Stat. 804; 15 
U.S.C. 80a–8), or periodic reports filed 
pursuant to section 30(a) or section 
30(b)(1) of the Act (54 Stat. 836; 15 
U.S.C. 80a–30), shall be the subject of 
confidential treatment and shall not be 
made available to the public, except 
that the Commission may by order 
make such exhibits available to the 
public if, after appropriate notice and 
opportunity for hearing, it finds that 
public disclosure of such material is 
necessary or appropriate in the public 

interest or for the protection of inves-
tors. 

(b) The exhibits referred to in para-
graph (a) of this section shall be filed 
in quadruplicate with the Commission 
at the time the registration statement 
or periodic report is filed. Such exhib-
its shall be enclosed in a separate enve-
lope marked ‘‘Confidential Treatment’’ 
and addressed to the Chairman, Securi-
ties and Executive Commission, Wash-
ington, DC. Confidential treatment re-
quests shall be submitted in paper 
only, whether or not the registrant is 
required to file in electronic format. 

[Rule N–45A–1, 7 FR 197, Jan. 10, 1942, as 
amended at 20 FR 7036, Sept. 20, 1955; 58 FR 
14860, Mar. 18, 1993]

§ 270.57b–1 Exemption for downstream 
affiliates of business development 
companies. 

Notwithstanding subsection (b)(2) of 
section 57 of the Act, the provisions of 
subsection (a) of that section shall not 
apply to any person (a) solely because 
that person is directly or indirectly 
controlled by a business development 
company or (b) solely because that per-
son is, within the meaning of section 
2(a)(3) (C) or (D) of the Act [15 U.S.C. 
80a–2(a)(3) (C) or (D)], an affiliated per-
son of a person described in (a) of this 
section. 

[46 FR 16674, Mar. 13, 1981]

§ 270.60a–1 Exemption for certain busi-
ness development companies. 

Section 12(d)(1) (A) and (C) of the Act 
shall not apply to the acquisition by a 
business development company of the 
securities of a small business invest-
ment company licensed to do business 
under the Small Business Investment 
Act of 1958 which is operated as a whol-
ly-owned subsidiary of the business de-
velopment company. 

[46 FR 16674, Mar. 13, 1981]
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