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SUBCHAPTER R—APPROVED FORMS, INTERSTATE 
COMMERCE ACT

PART 356—PRESERVATION OF 
RECORDS FOR OIL PIPELINE 
COMPANIES

Sec.
356.1 Promulgation. 
356.2 General instructions. 
356.3 Preservation of records for oil pipeline 

companies.

AUTHORITY: 42 U.S.C. 7101–7352; 49 U.S.C. 1–
27; E.O. 12009, 3 CFR 1978 Comp. p. 142.

SOURCE: Order 617, 65 FR 48166, Aug. 7, 2000, 
unless otherwise noted.

§ 356.1 Promulgation. 
This part is prescribed and promul-

gated as the regulations governing the 
preservation of records by oil pipeline 
companies subject to the jurisdiction 
of the Commission, to the extent and 
in the manner set forth therein. This 
part is enforceable as of the date the 
oil pipeline company becomes subject 
to the jurisdiction of the Commission.

§ 356.2 General instructions. 
(a) Scope of this part. (1) The regula-

tions in this part apply to all books of 
account and other records prepared by 
or on behalf of the oil pipeline compa-
nies. 

(2) The regulations in this part must 
not be construed as excusing compli-
ance with other lawful requirements of 
any other governmental body, Federal 
or State, prescribing other record keep-
ing requirements or for preservation of 
records longer than those prescribed in 
this part. 

(3) To the extent that any Commis-
sion regulations may provide for a dif-
ferent retention period, the records 
should be retained for the longer of the 
retention periods. 

(4) Unless otherwise specified in the 
schedule in § 356.3, duplicate copies of 
records may be destroyed at any time. 
Provided, however, that such duplicate 
copies must not contain significant in-
formation not shown on the originals. 

(5) Records other than those listed in 
the schedule may be destroyed at the 
option of the oil pipeline company. 
Provided, however, that records which 

are used in lieu of those listed must be 
preserved for the periods prescribed for 
the records used for substantially simi-
lar purposes and that retention of 
records pertaining to added services, 
functions, plant, etc., the establish-
ment of which cannot be presently 
foreseen, must conform to the prin-
ciples embodied herein. 

(6) Notwithstanding the provision of 
the records retention schedule, the 
Commission may, upon request of the 
oil pipeline company, authorize shorter 
retention periods for any records listed 
in § 356.3. The oil pipeline companies 
must show that the longer retention 
periods are no longer necessary or ap-
propriate to protect the public inter-
est, investors, or consumers. A waiver 
from any provision of these regulations 
may be made by the Commission upon 
its own initiative or upon submission 
of a written request by the company. 
Each request for waiver must dem-
onstrate that unusual circumstances 
warrant a departure from prescribed 
retention periods, procedures, or tech-
niques, or that compliance with such 
prescribed requirements would impose 
an unreasonable burden on the com-
pany. 

(b) Designation of supervisory official. 
Each oil pipeline company subject to 
the provision of this part must des-
ignate one or more persons to supervise 
the oil pipeline company’s program for 
preservation and authorized destruc-
tion of records. 

(c) Protection and storage of records. 
Each oil pipeline company subject to 
these regulations must provide reason-
able protection for records. The records 
must have protections from fire, floods, 
and other hazards. Storage spaces, will 
also prevent unnecessary exposure to 
deterioration from excessive humidity, 
dryness, or lack of proper ventilation. 

(d) Record storage media. (1) Each oil 
pipeline company has the flexibility to 
select its own storage media. 

(2) The storage media must have a 
life expectancy at least equal to the 
applicable record retention period pro-
vided in § 356.3 unless there is a quality 
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transfer from one media to another 
with no loss of data. 

(3) Each oil pipeline company is re-
quired to implement internal control 
procedures that assure the reliability 
of and ready access to data stored on 
machine readable media. Internal con-
trol procedures must be documented by 
a responsible supervisory official. 

(e) Destruction of records. Oil pipeline 
companies may use any appropriate 
method to destroy permitted records. 

(f) Premature destruction or loss of 
records. When records are destroyed or 
lost before the expiration of the pre-
scribed period of retention, a certified 
statement listing, as far as may be de-
termined, the records destroyed, and 
describing the circumstances of acci-
dental or other premature destruction 
or loss must be filed with the Commis-
sion within ninety (90) days from the 
date of discovery of such destruction. 

(g) Retention periods designated ‘‘De-
stroy at option’’. ‘‘Destroy at option’’ 
constitutes authorization for destruc-
tion of records at managements’ discre-
tion if it does not conflict with other 
legal retention requirements or useful-
ness of such records in satisfying pend-
ing regulatory action or directives. 

(h) Records of services performed by as-
sociated companies. Oil pipeline compa-
nies must assure the availability of 
records of services performed by associ-
ated companies for the periods indi-
cated in § 356.3 as necessary to be able 
to readily furnish detailed information 
as to the nature of transaction, the in-
volved, and the accounts used to record 
the transactions. 

(i) Index of records. Oil pipeline com-
panies must arrange, file, and index 
records so they may be readily identi-
fied and made available to Commission 
representatives. 

(j) Rate case. The schedule of records 
in § 356.3 shows the periods of time that 
designated records must be preserved. 
However, not withstanding the min-
imum retention periods provided in 
this regulation, if an oil pipeline com-
pany intends to reflect costs in a cur-
rent, pending, or future rate case, or if 
an oil pipeline company has abandoned 
or retired plant subsequent to the test 
period of its last rate case, it must re-
tain the appropriate records to support 

the costs, and adjustments proposed in 
the next or current rate case. 

(k) Pending complaint litigation or gov-
ernmental proceeding. Notwithstanding 
the minimum requirements, if an oil 
pipeline company is involved in pend-
ing litigation, complaint proceedings, 
proceedings remanded by the court, or 
governmental proceedings, it must re-
tain all relevant records. 

(l) Companies going out of business. 
The records referred to in these regula-
tions may be destroyed after business 
is discontinued and the company is 
completely liquidated. The records 
may not be destroyed until dissolution 
is final and all transactions are com-
pleted. When a company is merged with 
another company under jurisdiction of 
the Commission, the successor com-
pany must preserve records of the 
merged company in accordance with 
these regulations. 

(m) Life or mortality study data. Life 
or mortality study data for deprecia-
tion purposes must be retained for 25 
years or for 10 years after plant is re-
tired.

§ 356.3 Preservation of records for oil 
pipeline companies.
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16. Information returns, and reports to tax-
ing authorities. 

Purchase and Stores 

17. Material ledger. 
18. Inventories. 

Transportation 

19. Oil and other products stocks. 

Tariffs and Rates 

20. Official file copies of tariffs. 

21. Authorities and supporting papers for 
transportation. 

22. Copies of concurrences and powers of at-
torney. 

23. Correspondence and working papers in 
connection with the making of rates. 

Reports and Statistics 

24. Reports to Federal Energy Regulatory 
Commission and other regulatory bodies.

SCHEDULE OF RECORDS AND PERIODS OF RETENTION 

Item No. and description Retention period 

Corporate and General
1. Incorporation and reorganization: 

(a) Charter of certificate of incorporation and amendments Permanently or at termination of the corporation’s existence. 
(b) Legal documents related to mergers, consolidations, 

reorganizations, receiverships, and similar actions which 
affect the identity or organization of the company.

Permanently or at termination of the corporation’s existence. 

2. Minutes to Directors’, Executive Committees’, Stockholders’, 
and other corporate meetings.

5 years. 

3. Titles, franchises, and authorities: 
(a) Certificates of public convenience and necessity issued 

by regulating bodies.
Until expiration or cancellation. 

(b) Operating authorizations and exemptions to operate 
issued by regulating bodies.

Until expiration or cancellation. 

(c) Copies of formal orders of regulatory bodies served 
upon the company.

1 year after expiration or cancellation. 

(d) Deeds, charters, and other title papers .......................... 3 years after disposition of property. 
4. Contracts and agreements: 

(a) Contracts and related papers for transactions which 
are subject to the provisions of the Clayton Antitrust Act 
(15 U.S.C. 20).

4 years after expiration, provided there is no pending litigation 
or governmental inquiry or proceeding involved. 

(b) Service contracts, such as for operational manage-
ment, accounting, financial or legal service, and agree-
ments with agents.

3 years after expiration or termination. 

(c) Contracts and other agreements relating to the con-
struction, acquisition or sale of real property and equip-
ment except as otherwise provided in paragraph (a) of 
this item.

3 years after expiration or termination. 

5. Accountant’s, auditor’s, and inspector’s reports: 
(a) Certifications and reports of examinations and audits 

conducted by public and certified public accountants.
3 years. 

(b) Reports of examinations and audits conducted by inter-
nal auditors, time inspectors, weight inspectors, and oth-
ers.

3 years.

Treasury
6. Long-term debt records: 

(a) Bond indentures, underwriting, mortgage, and other 
long-term credit agreements.

6 years after redemption.

Financial Accounting
7. Ledgers: 

(a) General and subsidiary ledgers with indexes thereto .... 3 years. 
(b) Balance sheets and trial balance sheets of general and 

subsidiary ledgers.
3 years. 

8. Journals: 
(a) General journals ............................................................. 3 years. 
(b) Subsidiary journals and any supporting data, except as 

otherwise provided for, necessary to explain journal en-
tries.

3 years. 

(c) Schedules of recurring or standard journal entries with 
entry identifications.

Until superseded. 

9. Vouchers: 
(a) Voucher registers or equivalent ...................................... 5 years. 
(b) Paid and canceled vouchers, expenditure authoriza-

tions, detailed distribution sheets, and other supporting 
data including original bills and invoices, except as oth-
erwise provided herein.

5 years. 
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SCHEDULE OF RECORDS AND PERIODS OF RETENTION—Continued

Item No. and description Retention period 

10. Accounts receivable, record, or register of accounts receiv-
able.

3 years after settlement. 

11. Records of accounting codes and instructions ..................... 3 years after discontinuance.

Property and Equipment

12. Property records: 
(a) Records which maintain complete information on cost 

or other value of all real property or equipment.
3 years after disposition of property. 

(b) Records and additions and betterments made to prop-
erty and equipment.

3 years after disposition of property. 

(c) Records pertaining to retirements and replacements of 
property and equipment.

3 years after disposition of property. 

(d) Records pertaining to depreciation: 
(1) When group method and depreciation rates are 

prescribed by the Commission.
3 years after disposition of property. 

(2) Other ........................................................................ 3 years after disposition of property. 
(e) Records of equipment number changes ........................ 3 years after disposition of property. 
(f) Records of motor and engine changes ........................... Destroy at option. 
(g) Files of detailed authorizations for expenditures, work 

or job orders showing estimated costs of additions and 
betterments, extensions, replacements, major repairs 
and dismantlements, approved by proper officials, to-
gether with supporting data.

3 years after disposition of property. 

(h) Periodical inventories of property and equipment .......... 3 years after prior inventory. 
13. Engineering records: 

(a) Plans and specifications ................................................. 3 years after the disposition of the property. 
(b) Estimates of work, engineering studies, construction 

bids, and similar data pertaining to property changes ac-
tually made.

15 years.

Personnel and Payroll

14. Payroll records: 
(a) Registers, abstracts, or summaries showing earnings, 

deductions, and amounts paid to each employee by pay 
periods.

3 years. 

(b) Records showing the detailed distribution of salaries 
and wages to various accounts.

3 years.

Taxes

15. Copies of tax returns and supporting schedules filed with 
taxing authorities, supporting working papers, records of ap-
peals of tax bills, and receipts for payment. See Subsection 
9(b) for vouchers evidencing disbursements: 

(a) Income tax returns .......................................................... 3 years after final tax liability is determined. 
(b) Property tax returns ........................................................ 3 years after final tax liability is determined. 
(c) Sales and other use taxes .............................................. 3 years final tax liability is determined. 
(d) Other taxes ..................................................................... 3 years after final tax liability is determined. 
(e) Agreements between associate companies as to allo-

cation of consolidated income taxes.
3 years after final tax liability is determined. 

(f) Schedule of allocation of consolidated Federal income 
taxes among associate companies.

3 years after final tax liability is determined. 

16. Information returns and reports to taxing authorities ............ 3 years, or for the period of any extensions granted for audits.

Purchase and Stores

17. Material ledger, records of material and supplies on hand 
at all locations.

2 years. 

18. Inventories: General Inventories of material and supplies 
on hand, with record of adjustments between accounts re-
quired to bring stores records into agreement with physical 
inventories.

2 years.

Transportation

19. Oil and other products stocks and movement pipelines 
only: 

(a) Records and receipts, deliveries, pumpings, stocks, 
and over and short.

3 years. 

(b) Run tickets showing quantities by tank measurement of 
meter reading of oil and other products received into the 
delivered from company’s lines.

3 years. 

(c) Statements of oil and oil products consumed as fuel in-
cluding quantity value, and where consumed.

3 years. 
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SCHEDULE OF RECORDS AND PERIODS OF RETENTION—Continued

Item No. and description Retention period 

(d) Statement of oil and other products lost by line breaks 
and leaks including quantity, value, and location of 
breaks and leaks.

3 years. 

(e) Reports of power furnished by producers: monthly re-
ports of the quantity of oil run in connection with which 
power was furnished by producers, and records of pay-
ment for such power.

3 years. 

(f) Records of producers’ property identifying ownership 
and location for producers’ tanks or wells to which car-
rier’s lines are connected.

3 years after disconnection. 

(g) Division or other periodical inventory reports of oil and 
other products on hand.

3 years. 

(h) Division orders: Directions received by carrier as to the 
division of interest and to whose account transported oil 
should be credited.

3 years after discontinuance. 

(i) Directions received by the carrier for the transfer of divi-
sion order interests from one interest owner to another.

3 years after discontinuance. 

(j) Transfer orders for the transfer of ownership of oil or 
other products in carrier’s custody.

3 years.

Tariffs and Rates

20. Official file copies of tariffs, classifications, division sheets, 
and circulars relative to the transportation of property.

3 years after expiration or cancelation. 

21. Authorities and supporting papers for transportation of 
property for free or at reduced rates.

3 years. 

22.Copies of concurrences and powers of attorney ................... 2 years after expiration or cancelation. 
23. Correspondence and working papers in connection with the 

making of rates and compliance of tariffs, classifications, di-
vision sheets, and circulars affecting the transportation of 
property.

2 years after cancelation of tariff.

Reports and Statistics

24. Reports to Federal Energy Regulatory Commission and 
other regulatory bodies, annual financial, operating and sta-
tistical reports, file copies, and supporting data.

5 years. 

PART 357—ANNUAL SPECIAL OR 
PERIODIC REPORTS: CARRIERS 
SUBJECT TO PART I OF THE INTER-
STATE COMMERCE ACT

Sec.
357.1 Common carriers. 
357.2 FERC Form No. 6, Annual Report of 

Oil Pipeline Companies. 
357.3 FERC Form No. 73, Oil Pipeline Data 

for Depreciation Analysis.

AUTHORITY: 42 U.S.C. 7101–7352; 49 U.S.C. 
60502; 49 App. U.S.C. 1–85 (1988).

§ 357.1 Common carriers. 

All common carriers by pipeline sub-
ject to the provisions of Part I of Inter-
state Commerce Act, as amended, are 
hereby required hereinafter to file in 
the office of the Commission on or be-
fore the 31st day of March in each year, 
reports covering the period of 12 
months ending with the 31st day of De-
cember preceding said date, giving the 
particulars heretofore called for in the 

annual reports required by the Com-
mission of said carriers. 

[Order 119, 46 FR 9051, Jan. 28, 1981]

§ 357.2 FERC Form No. 6, Annual Re-
port of Oil Pipeline Companies. 

(a) Who must file. (1) Each pipeline 
carrier subject to the provisions of sec-
tion 20 of the Interstate Commerce Act 
whose annual jurisdictional operating 
revenues has been $500,000 or more for 
each of the three previous calendar 
years must prepare and file with the 
Commission copies of FERC Form No. 
6, ‘‘Annual Report of Oil Pipeline Com-
panies,’’ pursuant to the General In-
structions set out in that form. Newly 
established entities must use projected 
data to determine whether FERC Form 
No. 6 must be filed. 

(2) Oil pipeline carriers exempt from 
filing Form No. 6 whose annual juris-
dictional operating revenues have been 
more than $350,000 but less than $500,000 
for each of the three previous calendar 
years must prepare and file pages 301, 
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‘‘Operating Revenue Accounts (Ac-
count 600),’’ and 700, ‘‘Annual Cost of 
Service Based Analysis Schedule,’’ of 
FERC Form No. 6. When submitting 
pages 301 and 700, each exempt oil pipe-
line carrier must include page 1 of 
Form No. 6, the Identification and At-
testation schedules. 

(3) Oil pipeline carriers exempt from 
filing Form No. 6 and pages 301 and 
whose annual jurisdictional operating 
revenues were $350,000 or less for each 
of the three previous calendar years 
must prepare and file page 700, ‘‘An-
nual Cost of Service Based Analysis 
Schedule,’’ of FERC Form No. 6. When 
submitting page 700, each exempt oil 
pipeline carrier must include page 1 of 
Form No. 6, the Identification and At-
testation schedules. 

(b) When to file. This report must be 
filed on or before March 31st of each 
year for the previous calendar year. 

(c) What to submit. (1) This report 
form must be filed as prescribed in 
§ 385.2011 of this chapter and as indi-
cated in the General Instructions set 
out in the report form, and must be 
properly completed and verified. 

(2) A copy of the report must be re-
tained by the pipeline carrier in its 
files. The conformed copies may be pro-
duced by any legible means of repro-
duction. 

(3) The form must be filed in elec-
tronic format only pursuant to 

§ 385.2011 of this chapter, beginning 
with report year 2002, due on or before 
March 31, 2003. 

[Order 620, 65 FR 81344, Dec. 26, 2000, as 
amended by Order 628, 68 FR 269, Jan. 3, 2003]

§ 357.3 FERC Form No. 73, Oil Pipeline 
Data for Depreciation Analysis. 

(a) Who must file. Any oil pipeline 
company requesting new or changed 
depreciation rates pursuant to part 347 
of this title if the proposed deprecia-
tion rates are based on the remaining 
physical life of the properties or if di-
rected by the Commission to file serv-
ice life data during an investigation of 
its book depreciation rates. 

(b) When to submit. Service life data 
is reported to the Commission by an oil 
pipeline company, as necessary, con-
currently with a filing made pursuant 
to part 347 of this title or as directed 
during a depreciation rate investiga-
tion. 

(c) What to submit. The format and 
data which must be submitted are pre-
scribed in FERC Form No. 73, Oil Pipe-
line Data for Depreciation Analysis, 
available for review at the Commis-
sion’s Public Reference Section, Room 
2A, 888 First Street, NE., Washington, 
DC 20426. 

[Order 606, 64 FR 44405, Aug. 16, 1999]

SUBCHAPTER S [RESERVED]
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SUBCHAPTER T—REGULATIONS UNDER SECTION 32 OF THE 
PUBLIC UTILITY HOLDING COMPANY ACT OF 1935

PART 365—FILING REQUIREMENTS 
AND MINISTERIAL PROCEDURES 
FOR PERSONS SEEKING EXEMPT 
WHOLESALE GENERATOR STATUS

Sec.
365.1 Purpose. 
365.2 Definitions. 
365.3 Contents of application and procedure 

for filing. 
365.4 Effect of filing. 
365.5 Amendment of applications. 
365.6 Commission action. 
365.7 Notification of Commission action to 

the Securities and Exchange Commis-
sion. 

365.8 Procedure for notifying Commission of 
material change in facts.

AUTHORITY: 15 U.S.C. 79.

SOURCE: Order 550, 58 FR 8906, Feb. 18, 1993, 
unless otherwise noted.

§ 365.1 Purpose. 

The purpose of part 365 is to imple-
ment section 32 of the Public Utility 
Holding Company Act of 1935, as added 
by section 711 of the Energy Policy Act 
of 1992.

§ 365.2 Definitions. 

(a) For the purpose of this part terms 
will have the same meaning as defined 
in the Public Utility Holding Company 
Act of 1935, as amended by the Energy 
Policy Act of 1992, except as provided 
in paragraph (b) of this section. 

(b) For the purpose of this part: 
(1) Commission means the Federal En-

ergy Regulatory Commission; and 
(2) Receipt of an application means the 

date on which the Commission receives 
the application or an amendment al-
lowed for good cause shown and the ap-
plicable filing fee, if any; and 

(3) Affected State commission means 
the State commission of each state in 
which a generating facility owned and/
or operated by the applicant is located; 
each State commission regulating the 
retail rates of an electric utility that 
will purchase power from the appli-
cant, if known at the time of applica-
tion; and, each State commission regu-

lating a retail utility that is affiliated 
with the applicant. 

[Order 550, 58 FR 8906, Feb. 18, 1993, as 
amended by Order 591, 61 FR 57327, Nov. 6, 
1996]

§ 365.3 Contents of application and 
procedure for filing. 

(a) A person seeking status as an ex-
empt wholesale generator (applicant) 
must file with the Commission, and 
serve on the Securities and Exchange 
Commission and any affected State 
commission, the following: 

(1) A sworn statement, by a rep-
resentative legally authorized to bind 
the applicant, attesting to any facts or 
representations presented to dem-
onstrate eligibility for EWG status, in-
cluding: 

(i) A representation that the appli-
cant is engaged directly, or indirectly 
through one or more affiliates as de-
fined in section 2(a)(11)(B) of the Public 
Utility Holding Company Act of 1935, 
and exclusively in the business of own-
ing or operating, or both owning and 
operating, all or part of one or more el-
igible facilities and selling electric en-
ergy at wholesale; 

(ii) Any exceptions for foreign sales 
of power at retail; and 

(iii) If the applicant intends to sat-
isfy the ‘‘and selling electric energy at 
wholesale’’ requirement of paragraph 
(a)(1)(i) as a person engaged exclusively 
in operating all or part of one or more 
eligible facilities, a representation that 
the operator has an agency relation-
ship with the person (or persons) who 
sells electric energy at wholesale from 
the eligible facility (or facilities). 

(2) A brief description of the facility 
or facilities which are or will be eligi-
ble facilities owned and/or operated by 
the applicant including: 

(i) The related transmission inter-
connection components; 

(ii) Any lease arrangements involving 
the facilities, including leases to one or 
more public utility companies; and 

(iii) Any electric utility company 
that is an affiliate company or asso-
ciate company of the applicant. 
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(b) If a rate or charge for, or in con-
nection with, the construction of a fa-
cility described in paragraph (a)(2) of 
this section, or for electric energy pro-
duced by a facility described in para-
graph (a)(2) of this section (other than 
any portion of a rate or charge which 
represents recovery of the cost of a 
wholesale rate or charge), was in effect 
under the laws of any State on October 
24, 1992, or if any portion of a facility 
described in paragraph (a)(2) of this 
section is owned or operated by an 
electric utility company that is an af-
filiate or associate company of the ap-
plicant, the applicant must also file a 
copy of a specific determination from 
every State commission having juris-
diction over any such rate or charge, or 
if the rate or charge is a rate or charge 
of an affiliate of a registered holding 
company, a specific determination 
from every State commission having 
jurisdiction over the retail rates and 
charges of the affiliates of the reg-
istered holding company, that allowing 
the facility to be an eligible facility: 

(1) Will benefit consumers, 
(2) Is in the public interest, and 
(3) Does not violate State law. 
(c) Applications for exempt wholesale 

generator status must also include a 
copy of a notice of the application suit-
able for publication in the FEDERAL 
REGISTER. The notice must state the 
applicant’s name, the date of the appli-
cation, and a brief description of the 
applicant and the facility or facilities 
which are or will be eligible facilities 
owned and/or operated by the appli-
cant. The applicant must also submit a 
copy of its notice on a 31⁄2″ diskette in 
ASCII format. Each diskette must be 
clearly marked with the name of the 
applicant and the words ‘‘notice of fil-
ing.’’ The notice must be in the fol-
lowing form:

(Name of Applicant) 
Docket No. EG– 

Notice of Application for Commission Deter-
mination of Exempt Wholesale Generator 
Status 

On (date application was filed), (name and 
address of applicant) filed with the Federal 
Energy Regulatory Commission an applica-
tion for determination of exempt wholesale 
generator status pursuant to part 365 of the 
Commission’s regulations. 

[Brief description of the applicant and the 
facility or facilities which are or will be eli-
gible facilities owned and/or operated by the 
applicant, including reference and citation 
to any applicable State commission deter-
minations.] 

Any person desiring to be heard concerning 
the application for exempt wholesale gener-
ator status should file a motion to intervene 
or comments with the Federal Energy Regu-
latory Commission, 825 North Capitol Street, 
NE., Washington, DC 20426, in accordance 
with §§ 385.211 and 385.214 of the Commission’s 
Rules of Practice and Procedure. The Com-
mission will limit its consideration of com-
ments to those that concern the adequacy or 
accuracy of the application. All such mo-
tions and comments should be filed on or be-
fore llll and must be served on the appli-
cant. Any person wishing to become a party 
must file a motion to intervene. Copies of 
this filing are on file with the Commission 
and are available for public inspection.

[Order 550, 58 FR 8906, Feb. 18, 1993, as 
amended by Order 550-A, 58 FR 21255, Apr. 20, 
1993]

§ 365.4 Effect of filing. 
A person applying in good faith for a 

Commission determination of exempt 
wholesale generator status will be 
deemed to be an exempt wholesale gen-
erator from the date of receipt of the 
application until the date of Commis-
sion action pursuant to § 365.5.

§ 365.5 Amendment of applications. 
The Commission will allow amend-

ments of applications for good cause 
shown without payment of additional 
filing fees. If the amendment is accept-
ed, notice of the amended application 
will be published in the FEDERAL REG-
ISTER, with further opportunity for 
comments. 

[Order 591, 61 FR 57328, Nov. 6, 1996]

§ 365.6 Commission action. 
If the Commission has not issued an 

order granting or denying an applica-
tion within 60 days of receipt of the ap-
plication, the application will be 
deemed to have been granted. 

[Order 550, 58 FR 8906, Feb. 18, 1993. Redesig-
nated by Order 591, 61 FR 57327, Nov. 6, 1996]

§ 365.7 Notification of Commission ac-
tion to the Securities and Exchange 
Commission. 

The Secretary of the Commission 
will notify the Securities and Exchange 
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Commission whenever a person is de-
termined to be an exempt wholesale 
generator. 

[Order 550, 58 FR 8906, Feb. 18, 1993. Redesig-
nated by Order 591, 61 FR 57327, Nov. 6, 1996]

§ 365.8 Procedure for notifying Com-
mission of material change in facts. 

If there is any material change in 
facts that may effect an EWG’s eligi-
bility for EWG status under section 32 

of the Public Utility Holding Company 
Act of 1935, the EWG must within 60 
days: apply for a new determination of 
EWG status; file a written explanation 
of why the material change in facts 
does not affect the EWG’s status; or 
notify the Commission that it no 
longer seeks to maintain EWG status. 

[Order 550, 58 FR 8906, Feb. 18, 1993. Redesig-
nated by Order 591, 61 FR 57327, Nov. 6, 1996]
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SUBCHAPTER W—REVISED GENERAL RULES

PART 375—THE COMMISSION

Subpart A—General Provisions

Sec.
375.101 The Commission. 
375.102 Custody and authentication of Com-

mission records. 
375.103 Official seal. 
375.104 Transfer of proceedings from other 

agencies to the Commission. 
375.105 Filings.

Subpart B—Procedures Under the 
Government in the Sunshine Act

375.201 Purpose. 
375.202 Definitions and limitations on defi-

nitions. 
375.203 Open meetings. 
375.204 Notice of meetings. 
375.205 Closed meetings. 
375.206 Procedures to close meetings.

Subpart C—Delegations

375.301 Purpose and subdelegations. 
375.302 Delegations to the Secretary. 
375.303 Delegations to the Chief Account-

ant. 
375.304 Delegations to the Chief Administra-

tive Law Judge. 
375.305 Delegations to the Solicitor. 
375.307 Delegations to the Director of the 

Office of Markets, Tariffs and Rates. 
375.308 Delegations to the Director of the 

Office of Energy Projects. 
375.309 Delegations to the General Counsel. 
375.310 Delegations during emergency condi-

tions. 
375.311 Delegations to the Director, Office of 

External Affairs. 
375.312 Delegations to the Director of the 

Office of Finance, Accounting and Oper-
ations. 

375.313 Delegations to the Critical Energy 
Infrastructure Information Coordinator.

AUTHORITY: 5 U.S.C. 551–557; 15 U.S.C. 717–
717w, 3301–3432; 16 U.S.C. 791–825r, 2601–2645; 42 
U.S.C. 7101–7352.

SOURCE: 45 FR 21217, Apr. 1, 1980, unless 
otherwise noted.

Subpart A—General Provisions
§ 375.101 The Commission. 

(a) Establishment. The Federal Energy 
Regulatory Commission is an inde-
pendent regulatory commission within 
the Department of Energy established 
by section 401 of the DOE Act. 

(b) Offices. The principal office of the 
Commission is at 825 North Capitol 
Street, NE., Washington, D.C. 20426. 
Regional offices are maintained at At-
lanta, Ga., Chicago, Ill., Fort Worth, 
Texas, New York, N.Y., and San Fran-
cisco, Calif. 

(c) Hours. Unless the Chairman other-
wise directs, the offices of the Commis-
sion are open each day, except Satur-
days, Sundays, and Holidays, from 8:30 
a.m. to 5:00 p.m. 

(d) Sessions. The Commission may 
meet and exercise its powers at any 
place in the United States. The time 
and place of meetings of the Commis-
sion are announced in advance as pro-
vided in § 375.204. 

(e) Quorum. A quorum for the trans-
action of business consists of at least 
three members present. 

(f) Action by Commissioners or rep-
resentatives. The Commission may, by 
one or more of its members or by such 
agents as it may designate, conduct 
any hearing, or other inquiry necessary 
or appropriate to its functions, except 
that nothing in this paragraph 
supercedes the provisions of section 
556, of Title 5, United States Code re-
lating to Administrative Law Judges.

§ 375.102 Custody and authentication 
of Commission records. 

(a) Custody of official records. (1) The 
Secretary shall have custody of the 
Commission’s seal, the minutes of all 
action taken by the Commission, the 
transcripts, electronic recordings, or 
minutes of meetings closed to public 
observation, its rules and regulations, 
and its administrative orders. 

(2) The Executive Director shall have 
custody of records of the Commission 
except records designated in paragraph 
(a)(1) of this section. 

(b) Authentication of Commission ac-
tion. All orders and other actions of the 
Commission shall be authenticated or 
signed by the Secretary or the Sec-
retary’s designee.

§ 375.103 Official seal. 

The Commission hereby prescribes as 
its official seal, judicial notice of 
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which shall be taken pursuant to sec-
tion 401(e) of the DOE Act, the imprint 
illustrated below and described as fol-
lows:

A circle, the outside border of which shall 
consist of two concentric circles enclosing 
the words ‘‘Department of Energy’’ and 
‘‘Federal Energy Regulatory Commission.’’ 
Within the inner circle shall appear a styl-
ized eagle with head facing to its right. Its 
body shall be in the shape of a tapered 
shield, widest at the top, consisting of nine 
vertical stripes. The top of the shield con-
tains five equally-spaced light color stars 
representing the five members of the Com-
mission appointed by the President under 
Title IV of the DOE Act. Identical stylized 
wings appear on either side of the shield, 
each incorporating twenty stylized feathers 
protruding from a solid color wing-like 
shape. Below the eagle shall appear five 
squares, arranged in a horizontal line. Each 
of these squares shall contain a circle rep-
resenting an area of the Commission’s re-
sponsibility. The first square at the left of 
the line shall include a stylized representa-
tion of a pipeline; the second square shall 
represent a hydroelectric power facility; the 
third, and center square, shall represent a 
natural gas flame; the fourth square shall 
represent a drilling rig; the fifth square shall 
represent a stylized lightning bolt.

§ 375.104 Transfer of proceedings from 
other agencies to the Commission. 

(a) Transfer of pending proceedings. 
Pursuant to the authorization provided 
in section 705(b)(2), and the provisions 
of section 705(b)(1) of the DOE Act, all 
proceedings and applications pending 
at the time such Act took effect, before 
any department, agency, commission, 
or component thereof, the functions of 
which have been transferred to the 

Commission by the Act, have been 
transferred in accordance with the 
joint regulations issued by the Com-
mission and the Secretary of Energy on 
October 1, 1977. Those joint regulations 
appear as an appendix to this section. 

(b) Substitution of Commission for other 
agencies in court proceedings. Pursuant 
to section 705(e) of the DOE Act, the 
Commission authorizes the Solicitor of 
the Commission to file the appropriate 
pleadings to substitute the Commission 
for the Interstate Commerce Commis-
sion or the Federal Power Commission 
as necessary in any pending court liti-
gation, responsibility for which is 
transferred to the Commission.

APPENDIX TO § 375.104 

PART 1000—TRANSFER OF PROCEEDINGS 
TO THE SECRETARY OF ENERGY AND 
THE FEDERAL ENERGY REGULATORY 
COMMISSION

§1000.1 TRANSFER OF PROCEEDINGS.
(a)Scope. This part establishes the transfer 

of proceedings pending with regard to those 
functions of various agencies which have 
been consolidated in the Department of En-
ergy and identifies those proceedings which 
are transferred into the jurisdiction of the 
Secretary and those which are transferred 
into the jurisdiction of the Federal Energy 
Regulatory Commission. 

(b) Proceedings transferred to the Secretary. 
The following proceedings are transferred to 
the Secretary: 

(1) All Notices of Proposed Rulemaking, 
pending and outstanding, which have been 
proposed by the Department of Energy; 

(2) All Notices of Inquiry which have been 
issued by the Department of Energy; 

(3) All Requests for Interpretations which 
have been filed pursuant to 10 CFR part 205, 
subpart F, and on which no interpretation 
has been issued, with the Office of General 
Counsel of the Department of Energy; 

(4) All Applications for Exception Relief 
which have been filed pursuant to 10 CFR 
part 205, subpart D, and on which no final de-
cision and order has been issued, with the Of-
fice of Exceptions and Appeals of the Depart-
ment of Energy; 

(5) All petitions for special redress, relief 
or other extraordinary assistance which have 
been filed pursuant to 10 CFR part 205, sub-
part R, and on which no order has been 
issued, with the Office of Private Grievances 
and Redress of the Department of Energy; 

(6) All appeals from Remedial Orders, Ex-
ception Decisions and Orders, Interpreta-
tions issued by the Office of General Counsel, 
and other agency orders which have been 
filed pursuant to 10 CFR part 205, subpart H, 
and on which no order has been issued prior 
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to October 1, 1977, with the Office of Excep-
tions and Appeals of the Department of En-
ergy; 

(7) All applications for modification or re-
scission of any DOE order or interpretation 
which have been filed pursuant to 10 CFR 
part 205, subpart J, and on which no order 
has been issued prior to October 1, 1977, with 
the Office of Exceptions and Appeals of the 
Federal Energy Administration;

NOTE: For a document relating to proce-
dures for natural gas import and export pro-
ceedings see 42 FR 61856, Dec. 7, 1977.

(8) All applications for temporary stays 
and stays which have been filed pursuant to 
10 CFR part 205, subpart I, and on which no 
order has been issued, with the Office of Ex-
ceptions and Appeals of the Department of 
Energy; 

(9) All applications which have been filed 
with the Office of Regulatory Programs of 
the Department of Energy and on which no 
final order has been issued; 

(10) All investigations which have been in-
stituted and have not been resolved by the 
Office of Compliance of the Department of 
Energy; 

(11) All Notices of Probable Violation 
which have been issued prior to October 1, 
1977, by the Office of Compliance of Depart-
ment of Energy; 

(12) All Notices of Proposed Disallowance 
which have been issued prior to October 1, 
1977, by the Office of Compliance of Depart-
ment of Energy; 

(13) All Prohibition Orders which have been 
issued pursuant to 10 CFR part 303 and as to 
which no Notice of Effectiveness has been 
issued; 

(14) From the Department of the Interior: 
(i) The tentative power rate adjustments 

for the Central Valley Project, California, 
proposed on September 12, 1977 (42 FR 46619, 
September 16, 1977). 

(15) From the Interstate Commerce Com-
mission: 

(i) Ex Parte No. 308 (Sub-No. 1)—Investiga-
tion of Common Carrier Pipelines. 

(16) From the Federal Power Commission: 
(i) Cases: 
(A) Northwest Pipeline Corporation, Dock-

et No. CP75–340. 
(B) Midwestern Gas Transmission Co., 

Docket No. CP77–458, et al.
(C) St. Lawrence Gas Company, Docket No. 

G–17500. 
(D) U.S.D.I. Bonneville Power Administra-

tion, Docket No. E–9563. 
(E) U.S.D.I. Southwestern Power Adminis-

tration, Docket No. E–7201. 
(F) U.S.D.I. Southeastern Power Adminis-

tration, Docket No. E–6957. 
(G) Tenneco InterAmerica, Inc., Docket 

No. CP77–561. 
(ii) Applications: 

(A) Maine Public Service Co., Docket No. 
E–6751, (ERA Docket No. IE–78–1). 

(B) Northern States Power Co., Docket No. 
E–9589, (ERA Docket No. IE–78–2). 

(C) Arizona Public Service Co., Docket No. 
IT–5331, (ERA Docket No. IE–78–3). 

(D) Niagara Mohawk Power Corp., Docket 
No. E–7022, (ERA Docket No. IE–77–6). 

(E) Maine Public Service Co., Docket No. 
IT–6027, (ERA Docket No. PP–12). 

(F) Boise Cascade, Docket No. E–7765, (ERA 
Docket No. PP–52). 

(G) Bonneville Power Administration, 
Docket No. IT–5959, (ERA Docket No. PP–10). 

(H) EPR—Oregon (Geothermal Steam 
Leases). 

(I) EPR—Utah (Geothermal Steam Leases). 
(J) EPR—Idaho (Geothermal Steam 

Leases). 
(K) EPR—Oregon (Geothermal Steam 

Leases). 
(L) EPR—Idaho (Geothermal Steam 

Leases). 
(iii) Rulemakings: 
(A) Implementation of sections 382(b) and 

382(c) of the Energy Policy and Conservation 
Act of 1971. Docket No. RM77–3. 

(B) Naw Form Nos: 
151, Docket No. RM76–19. 
153, Docket No. RM76–27. 
154, Docket No. RM36–33. 
156, Docket No. RM76–32. 
157, Docket No. RM76–21. 
158, Docket No. RM76–31. 
159, Docket No. RM76–23. 
160, Docket No. RM76–20. 
161, Docket No. RM76–26. 
162, Docket No. RM76–34. 
155, Docket No. RM76–28. 
163, Docket No. RM76–30. 
164, Docket No. RM76–25. 
(C) Procedures for the Filing of Federal 

Rate Schedules Docket No. RM77–9. 
(iv) Project withdrawals and power site 

revocations: 
(A) Project 1021, 1226, 1606, and 1772—

(Wyoming)—U.S. Forest Service (Applicant). 
(B) Project Nos. 1021, 1226, 1606, and 1772—

(Wyoming)—U.S. Forest Service (Applicant). 
(C) Project Nos. 220 and 691—(Wyoming)—

Cliff Gold Mining Co. (Applicant for P–691) 
The Colowyo Gold Mining Co. (Applicant for 
P–220). 

(D) Project No. 1203—(Wyoming)—F. D. 
Foster (Applicant). 

(E) Project No. 1241—(Wyoming)—F. B. 
Hommel (Applicant). 

(F) Project No. 847—(Oregon)—H. L. Vorse 
(Applicant). 

(G) Project No. 907—(Colorado)—S. B. Col-
lins (Applicant). 

(H) Project No. 941—(Colorado)—Marian 
Mining Company (Applicant). 

(I) Project Nos. 347 and 418—(Colorado)—
Jones Brothers (Applicant for P–347) Frank 
Gay et al. (Applicant for P–418). 
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(J) Project Nos. 373, 521, 937, 1024, 1415, 1546, 
1547, and 1025—( )—U.S. Forest (Applicant). 

(K) Project No. 163—(Colorado)—James F. 
Meyser and Edward E. Drach (Applicants). 

(L) Project Nos. 385, 445, 506, 519, 1220, 1296, 
1418, 1519, 1576, 1615, 1616, 1618, 1678, 1682, and 
1750—(Colorado)—U.S. Forest Service (Appli-
cant). 

(M) DA–117—(Alaska)—Bureau of Land 
Management (Applicant). 

(N) Project No. 114—(Alaska)—Elizabeth H. 
Graff et al. (Applicant). 

(O) DA–222—(Washington)—Bureau of Land 
Management (Applicant). 

(P) DA–562—(Oregon)—U.S. Geological Sur-
vey (Applicant). 

(Q) DA–601—(Idaho)—Bureau of Land Man-
agement (Applicant). 

(R) DA–509—(Colorado)—Fed. Highway 
Admin. (Applicant). 

(S) DA–616—(Idaho)—U.S. Forest Service 
(Applicant). 

(T) DA–1—(South Carolina)—U.S. Forest 
Service (Applicant). 

(U) DA–1116—(California)—U.S. Geological 
Survey (Applicant). 

(V) DA–154—(Arizona)—U.S. Geological 
Survey (Applicant). 

(W) DA–1098—(California)—Merced Irriga-
tion District (Applicant). 

(c) Proceedings transferred to the Commission. 
There are hereby transferred to the jurisdic-
tion of the Federal Energy Regulatory Com-
mission the following proceedings: 

(1) From the Interstate Commerce Com-
mission: 

(i) Ex Parte No. 308—Valuation of Common 
Carrier Pipelines. 

(ii) I&S 9164—Trans Alaska Pipeline 
System—Rate Filings (including I&S 9164 
(Sub-No. 1), NOR 36611, NOR 36611 (Sub-No. 
1). NOR 36611 (Sub-No. 2), NOR 36611 (Sub-No. 
3), NOR 36611 (Sub-No. 4)). 

(iii) I&S 9089—General Increase, December 
1975, Williams Pipeline Company. 

(iv) I&S 9128—Anhydrous Ammonia, Gulf 
Central Pipeline Company. 

(v) NOR 35533 (Sub-No. 3)—Petroleum Prod-
ucts, Southwest & Midwest Williams Pipe-
line. 

(vi) NOR 35794—Northville Dock Pipeline 
Corp. et al. 

(vii) NOR 35895—Inexco Oil Company v. 
Belle Fourche Pipeline Co. et al. 

(viii) NOR 36217—Department of Defense v. 
Interstate Storage & Pipeline Corp. 

(ix) NOR 36423—Petroleum Products South-
west to Midwest Points. 

(x) NOR 36520—Williams Pipeline 
Company—Petroleum Products Midwest. 

(xi) NOR 36553—Kerr-McGee Refining Cor-
poration v. Texoma Pipeline Co. 

(xii) Suspension Docket 67124—Williams 
Pipeline Co.—General Increase. 

(xiii) Valuation Docket 1423—Williams 
Pipeline Company (1971–1974 inclusive). 

(2) To remain with the Commission until 
forwarding to the Secretary:
The following proceedings will continue in 
effect under the jurisdiction of the Commis-
sion until the timely filing of all briefs on 
and opposing exceptions to the initial deci-
sion of the presiding Administrative Law 
Judge, at which time the Commission shall 
forward the record of the proceeding to the 
Secretary for decision on those matters 
within his jurisdiction: 

(i) El Paso Eastern Co., et al., Docket No. CP 
77–330, et al.

(ii) Tenneco Atlantic Pipeline Co., et al., 
Docket No. CP 77–100, et al.

(iii) Distrigas of Massachusetts Corp., et al., 
Docket No. CP 70–196, et al.

(iv) Distrigas of Massachusetts Corp., et al., 
Docket No. CP 77–216, et al.

(v) Eascogas LNG, Inc., et al., Docket No. 
CP 73–47, et al.

(vi) Pacific Indonesia LNG Co., et al., Docket 
No. CP74–160, et al., (except as provided in 
paragraph (c)(3) of this section). 

(3) The Amendment to Application of West-
ern LNG Terminal Associates, filed on No-
vember 11, 1977, in Pacific Indonesia LNG Co., 
et al., FPC Docket No. CP74–160, et al., ERA 
Docket No. 77–001–LNG, is transferred to the 
jurisdiction of the Commission until timely 
filing of all briefs on and opposing exceptions 
to the Initial Decision of the presiding Ad-
ministrative Law Judge on that Amendment, 
at which time the Commission shall forward 
a copy of the record of that proceeding to the 
Secretary of Energy for decision on those 
matters within his jurisdiction. (If the Com-
mission waives the preparation of an initial 
decision, the Commission will forward a copy 
of the record after completion of the hearing, 
or after the timely filing of any briefs sub-
mitted to the Commission, whichever occurs 
later.) 

(d) Residual clause. All proceedings (other 
than proceedings described in paragraphs (b) 
and (c) of this section) pending with regard 
to any function of the Department of En-
ergy, the Department of Energy, Department 
of the Interior, the Department of Com-
merce, the Department of Housing and 
Urban Development, the Department of 
Navy, and the Naval Reactor and Military 
Applications Programs which is transferred 
to the Department of Energy (DOE) by the 
DOE Organization Act, will be conducted by 
the Secretary. All proceedings (other than 
proceedings described in paragraphs (b) and 
(c) of this section) before the Federal Power 
Commission or Interstate Commerce Com-
mission will be conducted by the Federal En-
ergy Regulatory Commission.

(Department of Energy Organization Act, 
Pub. L. 95–91; EO 12009, 42 FR 46267) 

[42 FR 55534, Oct. 17, 1977, as amended at 43 
FR 21434, May 18, 1978; 43 FR 21658, May 19, 
1978]
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§ 375.105 Filings. 

(a) Filings in pending proceedings. All 
filings in proceedings referred to in 
§ 375.104 shall be made with the Sec-
retary. 

(b) Filings in connection with functions 
transferred to the Commission. All per-
sons required to file periodic or other 
reports with any agency or commission 
whose functions are transferred under 
such Act to the Commission shall file 
such reports which relate to those 
transferred functions with the Sec-
retary. The Commission hereby con-
tinues in effect all previously-approved 
forms for making periodic or other re-
ports. 

(c) Where to make filings. All filings of 
documents with the Commission shall 
be made with the Secretary. The ad-
dress for filings to be made with the 
Secretary is: Secretary, Federal En-
ergy Regulatory Commission, 825 N. 
Capitol St., NE., Washington, DC 20426. 
Where a document to be filed with the 
Secretary is hand-delivered, it shall be 
submitted to room 3110, 825 North Cap-
itol Street, NE., Washington, DC 20426. 
Documents received after regular busi-
ness hours are deemed to have been 
filed on the next regular business day. 

Subpart B—Procedures Under the 
Government in the Sunshine Act

§ 375.201 Purpose. 

The purpose of this subpart is to set 
forth the Commission procedures for 
conduct of its official business in ac-
cordance with the provisions of 5 
U.S.C. 552b. The Commission may 
waive the provisions set forth in this 
subpart to the extent authorized by 
law.

§ 375.202 Definitions and limitations 
on definitions. 

(a) Definitions. For purposes of this 
subpart: 

(1) Meeting means the deliberations of 
at least a quorum of the Commission 
where such deliberations determine or 
result in the joint conduct of official 
Commission business, except that such 
term does not include deliberations to 
determine whether to conduct a closed 
meeting. 

(2) Portion of a meeting means the con-
sideration during a meeting of a par-
ticular topic or item separately identi-
fied in the notice of Commission meet-
ing described in § 375.204. 

(3) Open when used in the context of 
a Commission meeting or a portion 
thereof, means the public may attend 
and observe the deliberations of the 
Commission during such meeting or 
portion of a meeting consistent with 
the provisions of § 375.203. 

(4) Closed when used in the context of 
a Commission meeting or a portion 
thereof, means that the public may not 
attend or observe the deliberations of 
the Commission during such meeting 
or portion of such meeting. 

(b) Limitations on other definitions in 
this chapter. For purposes of this sub-
part: 

(1) Transcripts, minutes and elec-
tronic recordings of Commission meet-
ings (whether or not prepared at the di-
rection of the Commission) are not 
part of the ‘‘formal record’’ as defined 
in § 388.101(c) of this chapter; and 

(2) Transcripts, minutes and elec-
tronic recordings of Commission meet-
ings (whether or not prepared at the di-
rection of the Commission) are not 
part of the ‘‘public record’’ of the Com-
mission as defined in § 388.105(b)) of this 
chapter. 

[45 FR 21217, Apr. 1, 1980, as amended by 
Order 225, 47 FR 19058, May 3, 1982]

§ 375.203 Open meetings. 
(a) General rule. Except as provided in 

§ 375.206, meetings of the Commission 
will be open meetings. 

(b) Public participation in open meet-
ings. (1) Members of the public are in-
vited to listen and observe at open 
meetings. 

(2)(i) Subject to the provisions of 
paragraphs (b)(2) (ii), (iii), and (iv) of 
this section, members of the public 
may record discussions at Commission 
meetings by means of electronic or 
other devices (including tape recorders, 
stenotype, stenomask, or shorthand). 
The photographing of Commission 
meetings by still or movie camera, or 
by video taping without lighting aids, 
is permitted. 

(ii) Due to the limited space of the 
Commission meeting room, use of re-
cording or photographic equipment 
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which would require the user to move 
about the room during the meeting is 
not allowed. Recording and photo-
graphic equipment may be set up and 
used only in the public areas of the 
Commission meeting room as des-
ignated by the Commission. 

(iii) Except for portable equipment 
which is used at an individual’s seat in 
the audience, equipment must be in 
place and ready to use prior to the 
start of the meeting or set up during a 
recess of the meeting. Such equipment 
may be removed only at the conclusion 
of the meeting or during a recess. A 
pre-arranged recess for the set up or re-
moval of equipment may be requested 
through the Commission’s Director of 
the Division of Public Information. 

(iv) No microphones may be placed 
on the tables used by the Commis-
sioners and Staff. 

(c) Physical arrangements. The Sec-
retary shall be responsible for seeing 
that ample space, sufficient visibility, 
and adequate acoustics are provided for 
public observation of open meetings.

§ 375.204 Notice of meetings. 
(a) Public announcements of meetings—

(1) General rule. Except to the extent 
that information described in 
§ 375.205(a) (involving closed meetings) 
is exempt from disclosure, the Sec-
retary shall announce at least one 
week before each Commission meeting, 
the time, place, and subject matter of 
the meeting, whether it is an open 
meeting or closed meeting, and the 
name and telephone number of the offi-
cial designated by the Commission to 
respond to requests for information 
about the meeting. 

(2) Abbreviated notice. If the Commis-
sion determines by a majority of its 
members by a recorded vote that Com-
mission business requires that a Com-
mission meeting be called with less 
than one week’s notice as prescribed in 
paragraph (a)(1) of this section, the 
Secretary shall make public announce-
ments of the time, place, and subject 
matter of such meeting and whether 
open or closed to the public, at the ear-
liest practicable time. 

(3) Change in the time or place. If there 
is a change in time or place of a meet-
ing following the public announcement 
prescribed in paragraph (a)(1) or (2) of 

this section the Secretary shall pub-
licly announce such change at the ear-
liest practicable time. 

(4) Change in the subject matter or the 
determination to open or close a meeting. 
The subject matter of a meeting, or the 
determination of the Commission to 
open or close a meeting or a portion of 
a meeting, may be changed following 
the public announcement prescribed in 
paragraph (a) (1) or (2) of this section 
only if: 

(i) The Commission determines by a 
recorded vote by a majority of the 
membership that Commission business 
so requires and that no earlier an-
nouncement of the change is possible; 
and 

(ii) The Secretary publicly announces 
such change and the vote of each mem-
ber upon such change at the earliest 
practicable time. 

(b) Stricken items. Notwithstanding 
the provisions of paragraph (a) of this 
section, individual items that have 
been announced for consideration at 
Commission meetings may be deleted 
without vote or notice. 

(c) Definitions. For the purpose of this 
section, earliest practicable time, means 
as soon as practicable, which should in 
few, if any, instances be later than the 
commencement of the meeting or por-
tion of the meeting in question. 

(d) Informing public of meeting an-
nouncements. (1) The Secretary shall 
use reasonable means to assure that 
the public is fully informed of the pub-
lic announcements required by this 
section. For example, such announce-
ments may be posted on the Commis-
sion’s public notice boards, published 
in official Commission publications, or 
sent to the persons on a mailing list 
maintained for those who want to re-
ceive such material. 

(2) Immediately following each public 
announcement required by this section, 
notice of the time, place, and subject 
matter of a meeting, whether the meet-
ing is open or closed, any change in a 
preceding announcement, and the name 
and telephone number of the official 
designated by the Commission to re-
spond to requests for information 
about the meeting shall also be sub-
mitted by the Secretary for publication 
in the FEDERAL REGISTER. 
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(e) Issuance of list of Commission ac-
tions. Following each Commission 
meeting, the Secretary shall issue a 
list of Commission actions taken which 
shall become effective as of the date of 
issuance of the related order (or date 
designated therein) or other document, 
which the Secretary shall issue in due 
course, in the manner prescribed by the 
Commission.

§ 375.205 Closed meetings. 
(a) Meetings will be closed to public 

observation where the Commission 
properly determines, according to the 
procedures set forth in § 375.206, that 
such meeting or portion of the meeting 
or disclosure of information to be con-
sidered at the meeting is likely to: 

(1) Disclose matters that are (i) spe-
cifically authorized under criteria es-
tablished by an Executive order to be 
kept secret in the interests of national 
defense or foreign policy and are (ii) in 
fact properly classified pursuant to 
such Executive order; 

(2) Relate solely to the internal per-
sonnel rules and practices of the Com-
mission; 

(3) Disclose matters specifically ex-
empted from disclosure by statute 
(other than 5 U.S.C. 552): Provided, That 
such statute: 

(i) Requires that the matters be with-
held from the public in such a manner 
as to leave no discretion on the issue, 
or 

(ii) Establishes particular criteria for 
withholding or refers to particular 
types of matters to be withheld; 

(4) Disclose the trade secrets and 
commerical or financial information 
obtained from a person and privileged 
or confidential, which may include geo-
logical or geophysical information and 
data, including maps, concerning wells; 

(5) Involve accusing any person of a 
crime, or formally censuring any per-
son; 

(6) Disclose information of a personal 
nature where disclosure would con-
stitute a clearly unwarranted invasion 
of personal privacy, including per-
sonnel and medical files and similar 
files; 

(7) Disclose investigatory records 
compiled for law enforcement purposes, 
or information which if written would 
be contained in such records, but only 

to the extent that the production of 
such records or information would: 

(i) Interfere with enforcement pro-
ceedings; 

(ii) Deprive a person of a right to a 
fair trial or an impartial adjudication; 

(iii) Constitute an unwarranted inva-
sion of personal privacy; 

(iv) Disclose the identity of a con-
fidential source and, in the case of a 
record compiled by a criminal law en-
forcement authority in the course of a 
criminal investigation, or by an agency 
conducting a lawful national security 
intelligence investigation, confidential 
information furnished only by the con-
fidential source; 

(v) Disclose investigative techniques 
and procedures, or; 

(vi) Endanger the life or physical 
safety of law enforcement personnel. 

(8) Disclose information contained in 
or related to examination, operating, 
or condition reports prepared by, on be-
half of, or for the use of an agency re-
sponsible for the regulation or super-
vision of financial institutions; 

(9) Disclose information the pre-
mature disclosure of which would be: 

(i) In the case of an agency which 
regulates currencies, securities, com-
modities, or financial institutions, 
likely to: 

(A) Lead to significant financial 
speculation in currencies, securities, or 
commodities, or 

(B) Significantly endanger the sta-
bility of any financial institution; or 

(ii) Likely to frustrate significantly 
implementation of a proposed Commis-
sion action, except that paragraph 
(a)(9)(i) of this section shall not apply 
where the Commission has already dis-
closed to the public the content or na-
ture of such proposed action, or where 
the Commission is required by law to 
make such disclosure on its own initia-
tive prior to taking final agency action 
on such proposal; or 

(10) Specifically concern the Commis-
sion’s issuance of a subpoena, or the 
Commission’s participation in a civil 
action or proceeding, an action in a 
foreign court or international tribunal, 
or an arbitration, or the initiation, 
conduct, or disposition by the Commis-
sion of a particular case: 
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(i) Of formal Commission adjudica-
tion pursuant to the procedures in 5 
U.S.C. 554; or 

(ii) Otherwise involving a determina-
tion on the record after opportunity for 
a hearing. 

(b) Commission meetings shall not be 
closed pursuant to paragraph (a) of this 
section when the Commission finds 
that the public interest requires that 
they be open.

§ 375.206 Procedures to close meetings. 
(a) General rule. A meeting or a por-

tion of a meeting may be closed only 
when the Commission votes by a ma-
jority of the membership to close the 
meeting. A separate vote shall be 
taken with respect to each Commission 
meeting or portion of a meeting which 
is proposed to be closed to the public or 
with respect to any information which 
is proposed to be withheld. A single 
vote may be taken with respect to a se-
ries of meetings, a portion or portions 
of which are proposed to be closed to 
the public, or with respect to any infor-
mation concerning such series of meet-
ings, so long as each meeting in such 
series involves the same particular 
matters and is scheduled to be held no 
more than thirty days after the initial 
meeting in such series. The vote of 
each Commission member partici-
pating in such vote shall be recorded 
and no proxies shall be allowed. 

(b) Request for closed meeting. When-
ever any person whose interests may be 
directly affected by a meeting or a por-
tion of a meeting requests that the 
Commission close such portion to the 
public for any of the reasons referred 
to in paragraph (a) (5), (6), or (7) of 
§ 375.205, the Commission, upon request 
of any one of its members, shall vote 
by recorded vote whether to close such 
meeting. 

(c) Release of vote. Within one day of 
any vote taken pursuant to paragraph 
(a) or (b) of this section, the Secretary 
of the Commission shall make publicly 
available a written copy of such vote 
reflecting the vote of each member. If 
a portion of a meeting is to be closed to 
the public, the Secretary shall, within 
one day of the vote taken pursuant to 
paragraph (a) or (b) of this section, 
make publicly available a full written 
explanation of the Commission’s action 

closing the portion together with a list 
of all persons expected to attend the 
meeting and their affiliation. The in-
formation required by this paragraph 
shall be disclosed except to the extent 
that it is exempt from disclosure under 
the provisions of § 375.205(a). 

(d) Certification. Prior to a determina-
tion that a meeting should be closed 
pursuant to paragraph (a) or (b) of this 
section, the General Counsel of the 
Commission shall publicly certify that, 
in his opinion, the meeting may be 
closed to the public and shall state 
each relevant exemptive provision. A 
copy of such certification, together 
with a statement from the presiding of-
ficer of the meeting setting forth the 
time and place of the meeting, and the 
persons present, shall be retained by 
the Secretary of the Commission as 
part of the transcript, recording, or 
minutes required by paragraph (e) of 
this section. 

(e) Transcripts, recordings, minutes. (1) 
The Secretary shall maintain a com-
plete transcript or electronic recording 
adequate to record fully the pro-
ceedings of each meeting, or portion of 
a meeting, closed to the public, except 
that in the case of a meeting, or por-
tion of a meeting, closed to the public 
pursuant to § 375.205(a)(8), (9)(i), or (10), 
the Secretary shall maintain either a 
transcript or recording, or a set of min-
utes. Any such minutes shall fully and 
clearly describe all matters discussed 
and shall provide a full and accurate 
summary of any actions taken, and the 
reasons therefor, including a descrip-
tion of each of the views expressed on 
any item and the record of any rollcall 
vote (reflecting the vote of each mem-
ber on the question). All agenda docu-
ments considered in connection with 
any Commission action shall be identi-
fied in such minutes. 

(2) The Secretary shall maintain a 
complete verbatim copy of the tran-
script, a complete copy of the minutes, 
or a complete electronic recording of 
each meeting, or portion of a meeting, 
closed to the public, for a period of at 
least two years after such meeting, or 
until one year after the conclusion of 
any Commission proceeding with re-
spect to which the meeting or portion 
was held, whichever occurs later. 
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(f) Public availability of transcripts, 
records, minutes. (1) Within a reasonable 
time after the adjournment of a meet-
ing closed to the public, the Commis-
sion shall make available to the public, 
in the Division of Public Information 
of the Commission, Washington, DC, 
the transcript, electronic recording, or 
minutes of the discussion of any item 
on the agenda, or of any item of the 
testimony of any witness received at 
the meeing, except for such item or 
items of such discussion or testimony 
as the Director of Public Information 
determines may be withheld under 
§ 375.204. Copies of such transcript, or 
minutes, or a transcription of such re-
cording shall be furnished to any per-
son at the actual cost of duplication or 
transcription. 

(2) The determination of the Director 
of the Division of Public Information 
to withhold information pursuant to 
paragraph (f)(1) of this section may be 
appealed to the General Counsel or the 
General Counsel’s designee, in accord-
ance with § 388.107 of this chapter. 

[45 FR 21217, Apr. 1, 1980, as amended at 52 
FR 7825, Mar. 13, 1987]

Subpart C—Delegations

§ 375.301 Purpose and subdelegations. 

(a) The purpose of this subpart is to 
set forth the authorities that the Com-
mission has delegated to staff officials. 
Any action by a staff official under the 
authority of this subpart may be ap-
pealed to the Commission in accord-
ance with § 385.1902 of this chapter. 

(b) Where the Commission, in dele-
gating functions to specified Commis-
sion officials, permits an official to fur-
ther delegate those functions to a des-
ignee of such official, designee shall 
mean the deputy of such offical, the 
head of a division, or a comparable offi-
cial as designated by the official to 
whom the direct delegation is made. 

(c) For purposes of Subpart C, 
uncontested and in uncontested cases 
mean that no motion to intervene, or 
notice of intervention, in opposition to 
the pending matter made under § 385.214 

(intervention) has been received by the 
Commission. 

[Order 112, 45 FR 79025, Nov. 28, 1980, as 
amended by Order 225, 47 FR 19058, May 3, 
1982; Order 492, 53 FR 16062, May 5, 1988]

§ 375.302 Delegations to the Secretary. 

The Commission authorizes the Sec-
retary, or the Secretary’s designee to: 

(a) Sign official general correspond-
ence on behalf of the Commission, ex-
cept as otherwise provided in this sec-
tion. 

(b) Except as provided in § 385.213 of 
this chapter, prescribe, for good cause, 
a different time than that required by 
the Commission’s Rules of Practice and 
Procedure for filing by public utilities, 
licensees, natural gas companies, and 
other persons of answers to complaints, 
petitions, motions, and other docu-
ments. Absent a waiver, no answers 
will be required to be filed by a party 
within less than ten days after the date 
of service of the document. 

(c) Schedule hearings and issue no-
tices thereof. 

(d) Accept for filing notices of inter-
vention and petitions to intervene by 
commissions and agencies of the States 
and the Federal government. 

(e) Pass upon motions to intervene 
before a presiding administrative law 
judge is designated. If a presiding ad-
ministrative law judge has been des-
ignated, the provisions of § 385.504(b)(12) 
of this chapter are controlling. 

(f) Deny motions for extensions of 
time (other than motions made while a 
proceeding is pending before a pre-
siding officer as defined in § 385.102(e)), 
except that such motions may be 
granted in accordance with § 385.2008 of 
this chapter. 

(g) Reject any documents filed later 
than the time prescribed by an order or 
rule of the Commission, except that 
such documents may be accepted in ac-
cordance with § 385.2008 of this chapter. 

(h) Reject any documents filed that 
do not meet the requirements of the 
Commission’s rules which govern mat-
ters of form, except that such docu-
ments may be accepted in accordance 
with § 385.2001 of this chapter for good 
cause shown. 
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(i) Waive requirements of the Com-
mission’s rules which govern matters 
of form, when consistent with the pub-
lic interest in a particular case. 

(j) Pass upon, in contested pro-
ceedings, questions of extending time 
for electric public utilities, licensees, 
natural gas companies, and other per-
sons to file required reports, data, and 
information and to do other acts re-
quired to be done at or within a spe-
cific time by any rule, regulation, li-
cense, permit, certificate, or order of 
the Commission. 

(k) Accept service of process on be-
half of the Commission. 

(l) Accept for filing bonds or agree-
ments and undertakings submitted in 
rate suspension proceedings. 

(m) Issue notices or orders insti-
tuting procedures to be followed con-
cerning contested audit issues under 
part 41 or 158 of this chapter either 
when the utility: 

(1) Initially notifies the Commission 
that it requests disposition of a con-
tested issue pursuant to § 41.7 or 158.7 of 
this chapter; or 

(2) Requests disposition of a con-
tested issue pursuant to the shortened 
procedures provided in § 41.3 or 158.3 of 
this chapter. 

(n) Publish notice of land with-
drawals under section 24 of the Federal 
Power Act. 

(o) Issue notices of applications filed 
under the Federal Power Act and the 
Natural Gas Act, fixing the time for fil-
ing comments, protests or petitions to 
intervene and schedule hearings on 
such applications when appropriate or 
required by law. 

(p) Accept for filing amendments to 
agreements and contracts or rate 
schedules submitted in compliance 
with Commission orders accepting of-
fers of rate settlements if such filings 
are in satisfactory compliance with 
such orders. 

(q) Grant authorizations, pursuant to 
the provisions of § 35.1(a) of this chap-
ter for a designated representative to 
post and file rate schedules of public 
utilities which are parties to the same 
rate schedule. 

(r) Redesignate proceedings, licenses, 
certificates, rate schedules, and other 
authorizations and filing to reflect 
changes in the names of persons and 

municipalities subject to or invoking 
Commission jurisdiction under the 
Federal Power Act or the Natural Gas 
Act, where no substantive changes in 
ownership, corporate structure or 
domicile, or jurisdictional operation 
are involved. 

(s) Change the appropriate hydro-
electric project license article upon ap-
plication by the licensee to reflect the 
specified reasonable rate of return as 
provided in § 2.15 of this chapter. 

(t) Reject without prejudice all re-
quests for rehearing and requests for 
modification of a proposed order issued 
in a proceeding under section 210 or 
section 211 of the Federal Power Act, 16 
U.S.C. 824i, 824j. 

(u) Reject without prejudice all mo-
tions for clarification that are com-
bined with requests for rehearing and/
or requests for modification of a pro-
posed order issued in a proceeding 
under section 210 or section 211 of the 
Federal Power Act, 16 U.S.C. 824i, 824j. 

(v) Toll the time for action on re-
quests for rehearing. 

(w) Issue notices in compliance with 
section 206(b) of the Federal Power Act. 

(x) Issue instructions for electronic 
registration pursuant to, grant applica-
tions for waivers of the requirements 
of, and make determinations regarding 
exemptions from 18 CFR part 390. 

[43 FR 36435, Aug. 17, 1978. Redesignated and 
amended at 45 FR 21224, 21225, Apr. 1, 1980; 
Order 112, 45 FR 79025, Nov. 28, 1980; Order 
147, 46 FR 29702, June 3, 1981; Order 224, 47 FR 
17809, Apr. 26, 1982; Order 225, 47 FR 19058, 
May 3, 1982; Order 492, 53 FR 16062, May 5, 
1988; Order 570, 59 FR 53351, Oct. 24, 1994; 
Order 585, 60 FR 62328, Dec. 6, 1995; Order 891, 
67 FR 52410, Aug. 12, 2002]

§ 375.303 Delegations to the Chief Ac-
countant. 

(a) The Commission authorizes the 
Chief Accountant or the Chief Account-
ant’s designee to issue interpretations 
of the Uniform System of Accounts for 
public utilities, licensees, natural gas 
companies and oil pipeline companies. 

(b) Pass upon any proposed account-
ing matters submitted by or on behalf 
of public utilities, licensees, natural 
gas companies, and oil pipeline compa-
nies, that require Commission approval 
under the Uniform System of Ac-
counts, except that if the proposed ac-
counting matters involve unusually 
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large transactions or unique or con-
troversial features, the Director must 
present the matters to the Commission 
for consideration. 

(c) Pass upon applications to increase 
the size or combine property units of 
public utilities, licensees, natural gas 
companies and oil pipeline companies. 

[Order 613, 64 FR 73404, Dec. 30, 1999]

§ 375.304 Delegations to the Chief Ad-
ministrative Law Judge. 

(a) The Commission authorizes the 
Chief Administrative Law Judge and 
the Administrative Law Judge des-
ignated by the Chief Administrative 
Law Judge to exercise the power grant-
ed to a Presiding Officer by part 385, 
particularly § 385.504 of this chapter. 

(b) The Commission authorizes the 
Chief Administrative Law Judge to 

(1) For those proceedings pending 
under subpart E of part 385 of this 
chapter: 

(i) Consolidate for hearing two or 
more proceedings on any or all issues, 

(ii) Sever two or more proceedings or 
issues in a proceeding, 

(iii) Designate and substitute pre-
siding officers, and 

(iv) Extend any close or record date 
ordered by the Commission in a pro-
ceeding for good cause, and 

(v) Set or extend procedural time 
standards, including but not limited to 
hearing, briefing and initial decision 
dates, including dates set by the Com-
mission, unless the Commission states 
otherwise in its hearing order. 

(2) For proceedings under subparts I 
and J of part 385 of this chapter, des-
ignate presiding officers who will have 
all the authorities and duties vested in 
presiding officers by those rules and 
other applicable rules in conducting 
proceedings pursuant to sections 503(c) 
and 504(b)(1) of the Department of En-
ergy Organization Act, 42 U.S.C. 7193(c) 
and 7194(b)(1) (1982). 

(3) Deny or grant, in whole or in part, 
petitions for waivers of fees prescribed 
in §§ 381.303 and 381.304 of this chapter 
in accordance with § 381.106 of this 
chapter. 

[Order 492, 53 FR 16063, May 5, 1988, as 
amended by Order 629, 68 FR 6609, Feb. 10, 
2003]

§ 375.305 Delegations to the Solicitor. 
The Commission authorizes the So-

licitor, or the Solicitor’s designee to: 
(a) File with the appropriate court of 

the United States a certified list of the 
materials comprising the record of any 
proceeding which involves the Commis-
sion; 

(b) Retain appropriate materials; and 
(c) Deliver such materials to the 

court as required. 

[43 FR 36435, Aug. 17, 1978. Redesignated and 
amended at 45 FR 21224, 21225, Apr. 1, 1980; 
Order 112, 45 FR 79025, Nov. 28, 1980]

§ 375.307 Delegations to the Director of 
the Office of Markets, Tariffs and 
Rates. 

The Commission authorizes the Di-
rector or the Director’s designee to: 

(a) Sign all correspondence on behalf 
of the Commission with state regu-
latory commissions and agencies in 
connection with non-financial auditing 
matters. 

(b) Pass upon any uncontested appli-
cation for authorization to issue secu-
rities or to assume obligations and li-
abilities, filed by public utilities and li-
censees pursuant to part 34 of this 
chapter. 

(c) Sign non-financial audit reports 
of jurisdictional companies. 

(d) In connection with non-financial 
audits, pass upon and review requests 
by state and federal agencies to review 
staff audit working papers if the com-
pany agrees to the release of the audit 
working papers provided: 

(1) The papers are examined at the 
Commission; and 

(2) The requester 
(i) Only makes general notes con-

cerning the contents of the audit work-
ing papers, 

(ii) Does not make copies of the audit 
working papers, and 

(iii) Does not remove the audit work-
ing papers from the area designated by 
the Director. 

(e) Take appropriate action on the 
following types of uncontested applica-
tions for authorizations and 
uncontested amendments to applica-
tions and authorizations and impose 
appropriate conditions: 

(1) Applications by a pipeline for the 
deletion of delivery points but not fa-
cilities; 
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(2) Applications to abandon pipeline 
services, but not facilities, involving a 
specific customer or customers, if such 
customer or customers have agreed to 
the abandonment; 

(3) Applications for temporary or per-
manent certificates (and for amend-
ments thereto) for services, but not fa-
cilities, in connection with the trans-
portation, exchange or storage of nat-
ural gas, provided that the cost of con-
struction of the certificate applicant’s 
related facility is less than the limits 
specified in column 2 of table I in 
§ 157.208(d) of this chapter; 

(4) Blanket certificate applications 
by interstate pipelines and local dis-
tribution companies served by inter-
state pipelines filed pursuant to 
§§ 284.221 and 284.224 of this chapter; 

(5) Applications for temporary cer-
tificates involving transportation serv-
ice or sales, but not facilities, pursuant 
to § 157.17 of this chapter; 

(6) Dismiss any protest to prior no-
tice filings involving existing service, 
made pursuant to § 157.205 of this chap-
ter, that does not raise a substantive 
issue and fails to provide any specific 
detailed reason or rationale for the ob-
jection; 

(7) Applications pertaining to ap-
proval of changes in customer names 
where there is no change in rate sched-
ule, rate, or other incident of service; 

(8) Applications for approval of cus-
tomer rate schedule shifts; 

(9) Applications filed under section 
1(c) of the Natural Gas Act and part 152 
of this chapter, for declaration of ex-
emption from the provisions of the 
Natural Gas Act and certificates held 
by the applicant; and 

(10) Applications and amendments re-
questing authorizations filed pursuant 
to section 7(c) of the Natural Gas Act 
for new or additional service to right-
of-way grantors either directly or 
through a distributor, where partial 
consideration for the granting of the 
right-of-way was the receipt of gas 
service pursuant to section 7(c) of the 
Natural Gas Act. 

(f) Act upon filings for all initial rate 
schedules, rate schedule changes and 
notices of changes in rates submitted 
by gas companies and impose condi-
tions to the following extent, in 
uncontested cases: 

(1) Accept a tariff or rate schedule 
filing, except a major pipeline rate in-
crease under section 4(e) of the Natural 
Gas Act and under subpart D of part 154 
of this chapter, if it complies with all 
applicable statutory requirements, and 
with all applicable Commission rules, 
regulations and orders for which a 
waiver has not been granted, or if a 
waiver has been granted by the Com-
mission, if it complies with the terms 
of the waiver; 

(2) Reject a tariff or rate schedule fil-
ing, if it patently fails to comply with 
applicable statutory requirements and 
with all applicable Commission rules, 
regulations and orders for which a 
waiver has not been granted; and 

(3) Advise the filing party of any ac-
tions taken under paragraph (b)(1) or 
(b)(2) of this section and designate rate 
schedules, rate schedule changes, and 
notices of changes in rates, and the ef-
fective date thereof. 

(g) Take appropriate action on the 
following: 

(1) Any notice of intervention or peti-
tion to intervene, filed in an 
uncontested application for pipeline 
service and not facilities, or an 
uncontested rate schedule proceeding; 

(2) An uncontested request from one 
holding an authorization, granted pur-
suant to the Director’s delegated au-
thority, to vacate all or part of such 
authorization; 

(3) Petitions to permit after an ini-
tial 60-day period one additional 60-day 
period of exemption pursuant to 
§ 284.264(b) of this chapter where the ap-
plication or extension arrives at the 
Commission later than 45 days after 
the commencement of the initial pe-
riod of exemption and where only serv-
ices are involved; and 

(4) Applications for extensions of 
time to file required reports, data and 
information and to perform other acts 
required at or within a specific time by 
any rule, regulation, license, permit, 
certificate, or order by the Commis-
sion. 

(h) Undertake the following actions: 
(1) Issue reports for public informa-

tion purposes. Any report issued with-
out Commission approval must: 

(i) Be of a noncontroversial nature, 
and 
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(ii) Contain the statement, ‘‘This re-
port does not necessarily reflect the 
view of the Commission,’’ in bold face 
type on the cover; 

(2) Issue and sign deficiency letters 
regarding natural gas applications; and 

(3) Accept for filing, data and reports 
(including Forms 1, 1F, 2, 2A, and 6) re-
quired by Commission orders, or pre-
siding officers’ initial decisions upon 
which the Commission has taken no 
further action, if such filings are in 
compliance with such orders or deci-
sions and, when appropriate, notify the 
filing party of such acceptance. 

(i) Take appropriate action on re-
quests or petitions for waivers of: 

(1) Any action incidental to the exer-
cise of delegated authority, including 
waiver of notice as provided in section 
4(d) of the Natural Gas Act, provided 
the request conforms to the require-
ments of § 385.2001 of this chapter; 

(2) Filing requirements for state-
ments and reports under Parts 260, 261 
and 357 of this chapter; 

(3) Fees prescribed in §§ 381.207, 
381.403, and 381.505 of this chapter in ac-
cordance with § 381.106(b) of this chap-
ter; 

(4) Annual charges prescribed in 
§ 382.202 of this chapter in accordance 
with the standard set forth in § 382.105 
of this chapter; 

(5) Section 154.403 of this chapter, as 
necessary, in order to rule on out-of-
cycle purchased gas adjustment filings; 

(6) The requirements of subpart C of 
part 292 of this chapter governing co-
generation and small power production 
facilities made by any state regulatory 
authority or nonregulated electric util-
ity pursuant to § 292.402 of this chapter; 

(7) Annual charges prescribed in 
§ 382.201 of this chapter in accordance 
with the standard set forth in § 382.105 
of this chapter; and 

(8) Deny or grant, in whole or in part, 
requests for waiver of the requirements 
for statements or reports under § 141.1 
of this chapter (FERC Form No. 1, An-
nual Report of Major Electric Utilities, 
Licensees and Others) and § 141.2 of this 
chapter (FERC Form No. 1–F, Annual 
Report for Nonmajor Public Utilities 
and Licensees), and of the filing of 
FERC Form No. 1 on electronic media 
(§ 385.2011 of this chapter, Procedures 

for filing on electronic media, para-
graphs (a)(6), (c), and (e)). 

(j) Take the following actions relat-
ing to the regulation of oil pipelines 
under the Interstate Commerce Act: 

(1) Accept any uncontested item 
which has been filed consistent with 
Commission regulations and policy; 

(2) Reject any filing which patently 
fails to comply with applicable statu-
tory requirements and with all applica-
ble Commission rules, regulations and 
orders for which a waiver has not been 
granted; 

(3) Prescribe for carriers the classes 
of property for which depreciation 
charges may be properly included 
under operating expenses, review the 
fully documented depreciation studies 
filed by the carriers, and authorize or 
revise the depreciation rates reflected 
in the depreciation study with respect 
to each of the designated classes of 
property; and 

(4) Refer any matter to the Commis-
sion which the Director believes should 
be acted upon by the Commission. 

(k) Take the following actions with 
respect to rates, rate schedules, and 
rate filings: 

(1) Accept for filing all uncontested 
initial rate schedules and uncontested 
rate schedule changes submitted by 
public utilities, including changes 
which would result in rate increases; 
waive the requirement of statutory no-
tice for good cause shown; advise the 
filing party of such acceptances; and 
designate rate schedules and the effec-
tive dates thereof; 

(2) Approve uncontested rates and 
rate schedules filed by the Secretary of 
Energy or his designee, for power de-
veloped at projects owned and operated 
by the federal government and for serv-
ices provided by federal power mar-
keting agencies; 

(3) Reject a rate filing, unless accom-
panied by a request for waiver in con-
formity with § 385.2001 of this chapter, 
if it fails patently to comply with ap-
plicable statutory requirements or 
Commission rules, regulations and or-
ders; and 

(4) Assign to an Administrative Law 
Judge (ALJ), with the ALJ’s concur-
rence, uncontested interim electric 
rate motions that would result in lower 
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rates, pending Commission action on 
settlement agreements. 

(l) Take appropriate action on 
uncontested applications for: 

(1) The sale or lease or other disposi-
tion of facilities, consolidation of fa-
cilities, and acquisition of securities of 
public utilities under section 203 of the 
Federal Power Act; 

(2) Interlocking positions under sec-
tion 305(b) of the Federal Power Act; 

(3) Certification of the qualifying sta-
tus for small power production and co-
generation facilities under § 292.207 of 
this chapter; and 

(4) The extension of time for public 
utilities to file required reports, data, 
and information and to do other acts 
required to be done within a specific 
time period by any rule, regulation or 
order of the Commission. 

(m) Take appropriate action on: 
(1) Notices of intervention or peti-

tions to intervene in an uncontested 
rate schedule proceeding; 

(2) Requests for authorization for a 
designated representative to post and 
file rate schedules of public utilities 
which are parties to the same rate 
schedule; and 

(3) Filings related to uncontested 
nonexempt qualifying small power pro-
duction facilities, including action on 
requests for waivers of the Commis-
sion’s regulations under the Federal 
Power Act and related authorizations 
consistent with Massachusetts 
Refusetech, Inc., 31 FERC ¶ 61,048 (1985), 
and the orders cited therein without 
limitation as to whether qualifying 
status is by Commission certification 
or notice of qualifying status, provided 
that in the case of a notice of quali-
fying status, any waiver is granted on 
condition that the filing party has cor-
rectly noticed the facility as a quali-
fying facility. 

(n) Undertake the following actions: 
(1) Redesignate proceedings, rate 

schedules, and other authorizations 
and filings to reflect changes in the 
names of persons and municipalities 
subject to invoking Commission juris-
diction under the Federal Power Act, 
where no substantive changes in own-
ership, corporate structure or domicile, 
or jurisdictional operation are in-
volved; 

(2) Issue deficiency letters regarding 
electric rate schedule filings, refund re-
ports, corporate applications for the 
sale, lease of disposition of property, 
consolidation of facilities, acquisition 
of securities of public utilities and ap-
plications to hold interlocking posi-
tions; 

(3) With respect to amendments to 
agreements, contracts, and rate sched-
ules (including approved rate settle-
ments), and data and reports submitted 
by public utilities pursuant to Commis-
sion opinions, orders, decisions, or 
other actions or presiding officers’ ini-
tial decisions: 

(i) Accept for filing any amendment, 
contract, rate schedule, data and re-
ports which are in compliance and, 
when appropriate, notify the filing 
party of such acceptance; or 

(ii) Reject for filing any amendment, 
contract, rate schedule, data, and re-
ports which are not in compliance or 
not required and, when appropriate, no-
tify the filing party of such rejection; 
and 

(4) Adopt final allocations of costs for 
federal multiple-purpose reservoir 
projects for which the Commission has 
statutory responsibility, and review 
and comment on cost allocations pre-
pared by others. 

(o) In connection with the regulation 
of oil pipelines under the Interstate 
Commerce Act, refer any matter to the 
Commission which the Director be-
lieves should be acted upon by the 
Commission. 

(p) Take the following actions under 
the Natural Gas Policy Act of 1978: 

(1) Notify jurisdictional agencies 
within 45 days after the date on which 
the Commission receives notice of a de-
termination pursuant to § 270.502(b) of 
this chapter that the notice is incom-
plete under § 270.204 of this chapter. 

(2) Issue preliminary findings under 
§ 270.502(a)(1) of this chapter. 

[Order 613, 64 FR 73404, Dec. 30, 1999, as 
amended by Order 616, 65 FR 45872, July 26, 
2000]

§ 375.308 Delegations to the Director of 
the Office of Energy Projects. 

The Commission authorizes the Di-
rector or the Director’s designee to: 
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(a) Take appropriate action on 
uncontested applications and on appli-
cations for which the only motion or 
notice of intervention is filed by a 
competing preliminary permit or ex-
emption applicant that does not pro-
pose and substantiate materially dif-
ferent plans to develop, conserve, and 
utilize the water resources of the re-
gion for the following: 

(1) Licenses (including original, new, 
and transmission line licenses) under 
part I of the Federal Power Act; 

(2) Exemptions from all or part of the 
licensing requirements of part I of the 
Federal Power Act; and 

(3) Preliminary permits for proposed 
projects. 

(b) Take appropriate action on 
uncontested applications for: 

(1) Amendments (including changes 
in the use or disposal of water power 
project lands or waters or in the bound-
aries of water power projects) to li-
censes (including original, new, and 
transmission line licenses) under part I 
of the Federal Power Act, exemptions 
from all or part of the requirements of 
part I of the Federal Power Act, and 
preliminary permits; and 

(2) Surrenders of licenses (including 
original and new), exemptions, and pre-
liminary permits. 

(c) Take appropriate action on the 
following: 

(1) Determinations or vacations with 
respect to lands of the United States 
reserved from entry, location, or other 
disposal under section 24 of the Federal 
Power Act; 

(2) Transfer of a license under section 
8 of the Federal Power Act; 

(3) Applications for the surrender of 
transmission line licenses pursuant to 
part 6 of this chapter; 

(4) Motions filed by licensees, permit-
tees, exemptees, applicants, and others 
requesting an extension of time to file 
required submittals, reports, data, and 
information and to do other acts re-
quired to be done at or within a spe-
cific time period by any rule, regula-
tion, license, exemption, permit, no-
tice, letter, or order of the Commission 
in accordance with § 385.2008 of this 
chapter; 

(5) Declarations of intent and peti-
tions for declaratory orders concerning 
the Commission’s jurisdiction over a 

hydropower project under the Federal 
Power Act; 

(6) New or revised exhibits, studies, 
plans, reports, maps, drawings, or spec-
ifications, or other such filings made 
voluntarily or in response to a term or 
condition in a preliminary permit, li-
cense, or exemption issued for a hydro-
power project, or in response to the re-
quirements of an order of the Commis-
sion or presiding officer’s initial deci-
sion concerning a hydropower project; 

(7) Requests by applicants to with-
draw, pursuant to § 385.216 of this chap-
ter, any pleadings under part I of the 
Federal Power Act and any pleadings 
related to exemptions from all or part 
of part I of the Federal Power Act; 

(8) Requests by licensees for exemp-
tion from: 

(i) The requirement of filing FERC 
Form No. 80, Licensed Projects Recre-
ation, under § 8.11 of this chapter; and 

(ii) The fees prescribed in § 381.302(a) 
of this chapter in accordance with 
§ 381.302(c) of this chaper and the fees in 
§ 381.601 of this chapter, in accordance 
with § 381.106 of this chapter; 

(9) Requests for waivers incidental to 
the exercise of delegated authority pro-
vided the request conforms to the re-
quirements of § 385.2001 of this chapter; 

(10) Proposals for the development of 
water resources projects submitted by 
other agencies of the Federal govern-
ment for Commission review or com-
ment. The Director shall direct com-
ments, when necessary, to the spon-
soring agency on matters including, 
but not limited to, the need for, and 
appropriate size of, any hydroelectric 
power installation proposed by any 
other agency of the Federal govern-
ment; 

(11) The reasonableness of disputed 
agency cost statements pursuant to 
§ 4.303(d) of this chapter. 

(d) Issue an order pursuant to section 
5 of the Federal Power Act to cancel a 
preliminary permit if the permittee 
fails to comply with the specific terms 
and conditions of the permit; provided: 

(1) The Director gives notice to the 
permittee of probable cancellation no 
less than 30 days prior to the issuance 
of the cancellation order, and 

(2) The permittee does not oppose the 
issuance of the cancellation order. 
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(e) Issue an order to revoke an ex-
emption of a small conduit hydro-
electric facility from the licensing pro-
visions of part I of the Federal Power 
Act granted pursuant to § 4.93 of this 
chapter, or an exemption of a small hy-
droelectric power project from the li-
censing provisions of part I of the Fed-
eral Power Act granted pursuant to 
§ 4.105 of this chapter if the exemption 
holder fails to begin or complete actual 
construction of the exempted facility 
or project within the time specified in 
the order granting the exemption or in 
Commission regulations at § 4.94(c) or 
§ 4.106(c) of this chapter, provided: 

(1) The Director gives notice to the 
exemption holder by certified mail of 
probable revocation no less than 30 
days prior to the issuance of the rev-
ocation order, and 

(2) The holder of the exemption does 
not oppose the issuance of the revoca-
tion order. 

(f) Issue an order pursuant to section 
13 of the Federal Power Act to termi-
nate a license granted under part I of 
the Federal Power Act if the licensee 
fails to commence actual construction 
of the project works within the time 
prescribed in the license, provided: 

(1) The Director gives notice by cer-
tified mail to the licensee of probable 
termination no less than 30 days prior 
to the issuance of the termination 
order, and 

(2) The licensee does not oppose the 
issuance of the termination order. 

(g) Require licensees and applicants 
for water power projects to make re-
pairs to project works, take any re-
lated actions for the purpose of main-
taining the safety and adequacy of 
such works, make or modify emergency 
action plans, have inspections by inde-
pendent consultants, and perform other 
actions necessary to comply with part 
12 of this chapter or otherwise protect 
human life, health, property, or the en-
vironment. 

(h) For any unlicensed or 
unexempted hydropower project, take 
the following actions: 

(1) Conduct investigations to ascer-
tain the Commission’s jurisdiction, 

(2) Make preliminary jurisdictional 
determinations, and 

(3) If a project has been preliminarily 
determined to require a license, issue 

notification of the Commission’s juris-
diction; require the filing of a license 
application; and require that actions 
necessary to comply with part 12 of 
this chapter or otherwise protect 
human life, health, property, or the en-
vironment are taken. 

(i) Take appropriate action on 
uncontested settlements among non-
Federal parties involving headwater 
benefits. 

(j) Dismiss applications for licenses 
and approve the withdrawal of applica-
tions for hydropower project licenses, 
in instances where no petition for or 
notice of intervention contending that 
licensing is required under part I of the 
Federal Power Act has been filed and 
the Director determines that licensing 
is not required by such Part I. 

(k) Reject or dismiss an application 
filed under Part I of the Federal Power 
Act or an application for an exemption 
from some or all of the requirements of 
Part I of the Federal Power Act if: 

(1) An application is patently defi-
cient under § 4.32(d)(2)(i); 

(2) A revised application 
(i) Does not conform to the require-

ments of §§ 4.32(a), 4.32(b), or 4.38, under 
§ 4.32(d)(1) or 

(ii) If revisions to an application are 
not timely submitted under § 4.32(d)(1); 
or 

(3) The applicant fails to provide 
timely additional information, docu-
ments, or copies of submitted mate-
rials under § 4.32(f). 

(l) Redesignate proceedings, licenses, 
and other authorizations and filings to 
reflect changes in the names of persons 
and municipalities subject to or invok-
ing Commission jurisdiction under the 
Federal Power Act, where no sub-
stantive changes in ownership, cor-
porate structure or domicile, or juris-
dictional operation are involved. 

(m) Determine payments for head-
water benefits from the operation of 
Federal reservoir projects. 

(n) Determine whether to allow a 
credit against annual charges for the 
use of government dams or other struc-
tures billed to licensees each year for 
contractual payments for the construc-
tion, operation, and maintenance of a 
Federal dam. 

(o) Prepare and issue comments on 
general water policy and planning 
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issues for the use of the Director of the 
Water Resources Council or the Assist-
ant Secretaries of the Department of 
Energy. 

(p) Prepare and transmit letters con-
cerning power site lands to the Bureau 
of Land Management and the U.S. Geo-
logical Survey; respond to routine re-
quests for information and any non-
docketed correspondence; prepare and 
transmit letters requesting comments 
or additional information on applica-
tions for hydropower project licenses, 
preliminary permits, exemptions, 
amendments of licenses, permits, or ex-
emptions, and other similar matters 
from Federal, state, and local agencies, 
from applicants, and from other appro-
priate persons; and prepare and trans-
mit letters regarding whether trans-
mission lines are works of a hydro-
power project and are required to be li-
censed. 

(q) Reject an application or other fil-
ing under Section 405 of the Public 
Utility Regulatory Policies Act of 1978, 
unless accompanied by a request for 
waiver in conformity with § 385.2001 of 
this chapter, if it fails patently to com-
ply with applicable statutory require-
ments or Commission rules, regula-
tions, and orders. 

(r) Pass upon petitions filed under 
§§ 292.210 and 292.211 of this chapter. 

(s) Make any preliminary determina-
tion of inconsistency between a fish 
and wildlife agency’s fish and wildlife 
recommendation and applicable law, 
and conduct through staff whatever 
consultation with the agency that is 
necessary or appropriate in order to at-
tempt to resolve any inconsistency, 
under section 10(j) of the Federal 
Power Act, and to take such related ac-
tions as are required under that sec-
tion. 

(t) Waive the pre-filing consultation 
requirements in §§ 4.38 and 16.8 of this 
title whenever the Director, in his dis-
cretion, determines that an emergency 
so requires, or that the potential ben-
efit of expeditiously considering a pro-
posed improvement in safety, environ-
mental protection, efficiency, or capac-
ity outweighs the potential benefit of 
requiring completion of the consulta-
tion process prior to the filing of an ap-
plication. 

(u) Approve, on a case-specific basis, 
and issue such orders as may be nec-
essary in connection with the use of al-
ternative procedures, under § 4.34(i) of 
this chapter, for the development of an 
application for an original, new or sub-
sequent license, exemption, or license 
amendment subject to the pre-filing 
consultation process, and assist in the 
pre-filing consultation and related 
processes. 

(v) Take appropriate action on the 
following types of uncontested applica-
tions for authorizations and 
uncontested amendments to applica-
tions and authorizations and impose 
appropriate conditions: 

(1) Applications or amendments re-
questing authorization for the con-
struction or acquisition and operation 
of facilities that have a construction or 
acquisition cost less than the limits 
specified in column 2 of table I in 
§ 157.208(d) of this chapter; 

(2) Applications by a pipeline for the 
abandonment of pipeline facilities; 

(3) Applications for temporary cer-
tificates for facilities pursuant to 
§ 157.17 of this chapter; 

(4) Petitions to amend certificates to 
conform to actual construction; 

(5) Applications for temporary cer-
tificates for facilities pursuant to 
§ 157.17 of this chapter; 

(6) Dismiss any protest to prior no-
tice filings made pursuant to § 157.205 of 
this chapter and involving pipeline fa-
cilities that does not raise a sub-
stantive issue and fails to provide any 
specific detailed reason or rationale for 
the objection; 

(7) Applications for temporary or per-
manent certificates (and for amend-
ments thereto) for the transportation, 
exchange or storage of natural gas, 
provided that the cost of construction 
of the applicant’s related facility is 
less than the limits specified in column 
2 of table 1 in § 157.208(d) of this chap-
ter; and 

(8) Applications for blanket certifi-
cates of public convenience and neces-
sity pursuant to subpart F of part 157 
of this chapter, including waiver of 
project cost limitations in §§ 157.208 and 
157.215 of this chapter, and the con-
vening of informal conferences during 
the 30-day reconciliation period pursu-
ant to the procedures in § 157.205(f). 
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(w) Take appropriate action on the 
following: 

(1) Any notice of intervention or peti-
tion to intervene, filed in an 
uncontested application for pipeline fa-
cilities; 

(2) An uncontested request from one 
holding an authorization, granted pur-
suant to the Director’s delegated au-
thority, to vacate all or part of such 
authorization; 

(3) Petitions to permit after an ini-
tial 60-day period one additional 60-day 
period of exemption pursuant to 
§ 284.264(b) of this chapter where the ap-
plication or extension arrives at the 
Commission later than 45 days after 
the commencement of the initial pe-
riod of exemption when the emergency 
requires installation of facilities; and 

(4) Applications for extensions of 
time to file required reports, data, and 
information and to perform other acts 
required at or within a specific time by 
any rule, regulation, license, permit, 
certificate, or order by the Commis-
sion. 

(x) Undertake the following actions: 
(1) Compute, for each calendar year, 

the project limits specified in table I of 
§ 157.208 and table II of § 157.215(a) of 
this chapter, adjusted for inflation, and 
publish such limits as soon as possible 
thereafter in the FEDERAL REGISTER; 

(2) Issue reports for public informa-
tion purposes. Any report issued with-
out Commission approval must: 

(i) Be of a noncontroversial nature, 
and 

(ii) Contain the statement, ‘‘This re-
port does not necessarily reflect the 
view of the Commission,’’ in bold face 
type on the cover; 

(3) Issue and sign deficiency letters 
regarding natural gas applications; 

(4) Accept for filing, data and reports 
required by Commission orders, or pre-
siding officers’ initial decisions upon 
which the Commission has taken no 
further action, if such filings are in 
compliance with such orders or deci-
sions and, when appropriate, notify the 
filing party of such acceptance; 

(5) Reject requests which patently 
fail to comply with the provisions of 
157.205(b) of this chapter; and 

(6) Take appropriate action on re-
quests or petitions for waivers of any 
action incidental to the exercise of del-

egated authority, including waiver of 
notice as provided in section 4(d) of the 
Natural Gas Act, provided the request 
conforms to the requirements of 
§ 385.2001 of this chapter. 

(y) Take appropriate action on the 
following: 

(1) Any action incidental to the exer-
cise of delegated authority, including 
waiver of notice as provided in section 
4(d) of the Natural Gas Act, provided 
the request conforms to the require-
ments of § 385.2001 of this chapter; and 

(2) Requests or petitions for waivers 
of filing requirements for statements 
and reports under §§ 260.8 and 260.9 of 
this chapter. 

(z) Approve, on a case-specific basis, 
and make such decisions as may be 
necessary in connection with the use of 
pre-filing collaborative procedures, for 
the development of an application or 
certificate or abandonment authoriza-
tion under Section 7 of the Natural Gas 
Act, or the development of an applica-
tion for facilities under Section 3 of the 
Natural Gas Act, and assist in the pre-
filing collaborative and related proc-
esses. 

[Order 492, 53 FR 16065, May 5, 1988; 53 FR 
21992, June 13, 1988, as amended by Order 499, 
53 FR 27005, July 18, 1988; Order 533, 56 FR 
23154, May 20, 1991; Order 556, 58 FR 51223, 
Oct. 1, 1993; Order 596, 62 FR 59812, Nov. 5, 
1997. Redesignated and amended by Order 613, 
64 FR 73406, Dec. 30, 1999]

§ 375.309 Delegations to the General 
Counsel. 

The Commission authorizes the Gen-
eral Counsel or the General Counsel’s 
designee to: 

(a) Designate officers empowered to 
administer oaths and affirmations, sub-
poena witnesses, compel their attend-
ance and testimony, take evidence, 
compel the filing of special reports and 
interrogatories, gather information, 
and require the production of any 
books, papers, correspondence, memo-
randa, contracts, agreements, or other 
records, in the course of formal inves-
tigations conducted by the Office of the 
General Counsel to the extent the Com-
mission’s order of investigation ex-
pressly provides for the exercise of 
such investigative powers. 

(b) Grant or deny requests of persons 
pursuant to § 1b.12 of this chapter to 
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procure copies of the transcripts of 
their testimony taken during non-pub-
lic investigations conducted by the Of-
fice of the General Counsel. 

(c) Terminate any informal non-pub-
lic investigation conducted by the Of-
fice of the General Counsel. 

(d) Terminate the authority of offi-
cers to administer oaths and affirma-
tions, subpoena witnesses, compel their 
attendance and testimony, take evi-
dence, compel the filing of special re-
ports and interrogatories, gather infor-
mation, and require the production of 
any books, papers, correspondence, 
memoranda, contracts, agreements or 
other records in the course of formal 
investigations conducted by the Office 
of the General Counsel. 

(e) Designate presiding officers for 
proceedings under § 385.1110, who will 
have all the authorities and duties 
vested in presiding officers by that sec-
tion and other applicable rules in con-
ducting proceedings pursuant to sec-
tion 502(c) of the Natural Gas Policy 
Act of 1978, 15 U.S.C. 3301–3432 (1982). 

(f) Deny or grant, in whole or in part, 
petitions for waivers of fees prescribed 
in § 381.305 of this chapter in accord-
ance with § 381.106 of this chapter. 

(g) Grant uncontested applications 
for exempt wholesale generator status 
that do not involve unusual or inter-
pretation issues; to act on uncontested 
motions to withdraw such applications; 
and to act on uncontested amendments 
to applications for EWG status that do 
not present unusual or interpretation 
issues. 

[Order No. 38, 44 FR 46453, Aug. 8, 1979. Redes-
ignated and amended at 45 FR 21224, 21225, 
Apr. 1, 1980; Order 112, 45 FR 79025, Nov. 28, 
1980; Order 224, 47 FR 17810, Apr. 24, 1982; 
Order 225, 47 FR 19058, May 3, 1982; Order 396, 
49 FR 36829, Sept. 20, 1984; Order 417, 50 FR 
15731, Apr. 22, 1985; Order 421, 50 FR 21427, 
May 24, 1985; 50 FR 47532, Nov. 19, 1985; Order 
494, 53 FR 15382, Apr. 29, 1988; Order 585, 60 FR 
62329, Dec. 6, 1995; Order 591, 61 FR 57328, Nov. 
6, 1996]

§ 375.310 Delegations during emer-
gency conditions. 

For delegations of Commission au-
thority during emergency conditions, 
see subpart B of part 376 of this chap-
ter. 

[45 FR 21217, Apr. 1, 1980. Redesignated by 
Order 613, 64 FR 73407, Dec. 30, 1999]

§ 375.311 Delegations to the Director, 
Office of External Affairs. 

The Commission authorizes the Di-
rector, Office of External Affairs to 
waive or reduce fees in accordance with 
§§ 388.108 through 388.110 of this chap-
ter. 

[Order 562, 58 FR 62521, Nov. 29, 1993. Redesig-
nated by Order 613, 64 FR 73407, Dec. 30, 1999]

§ 375.312 Delegations to the Director of 
the Office of Finance, Accounting 
and Operations. 

The Commission authorizes the Di-
rector or the Director’s designee to: 

(a) Sign all correspondence with re-
spect to financial accounting and re-
porting matters on behalf of the Com-
mission. 

(b) Pass upon actual legitimate origi-
nal cost and depreciation thereon and 
the net investment in jurisdictional 
companies and revisions thereof, and 
sign audit reports resulting from the 
examination of the books and records 
of jurisdictional companies, 

(1) If the company agrees with the 
audit report, or 

(2) If, in the case of a financial audit, 
the company does not agree with the 
audit report, provided that notification 
of the opportunity for a hearing under 
Section 301(a) of the Federal Power Act 
or Section 8(a) of the Natural Gas Act 
accompanies the audit report. 

(c) Pass upon and approve requests 
by state and federal agencies to review 
staff working papers from financial au-
dits if the company agrees to the re-
lease of the audit working papers pro-
vided: 

(1) The papers are examined at the 
Commission, and 

(2) The requester— 
(i) Only makes general notes con-

cerning the contents of the audit work-
ing papers, 

(ii) Does not make copies of the audit 
working papers, and 

(iii) Does not remove the audit work-
ing papers from the area designated by 
the Director. 

(d) With regard to billing errors 
noted as a result of the Commission 
staff’s examination of automatic ad-
justment tariffs approved by the Com-
mission, approve corrective measures, 
including recomputation of billing and 
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refunds, to the extent the company 
agrees. 

(e) Deny or grant, in whole or in part, 
requests for waiver of the requirements 
of parts 352 and 356 of this chapter, ex-
cept if the matters involve unusually 
large transactions or unique or con-
troversial features, the Director must 
present the matters to the Commission 
for consideration. 

(f) Prescribe the updated fees for part 
381 of this chapter in accordance with 
§ 381.104 of this chapter. 

(g) Prescribe the updated fees for 
part 381 of this chapter in accordance 
with § 388.109(b)(2) of this chapter. 

(h) Deny or grant, in whole or in 
part, petitions for waiver of fees pre-
scribed in § 381.302 of this chapter in ac-
cordance with § 381.106(b) of this chap-
ter. 

(i) Deny or grant, in whole or in part, 
petitions for exemption from fees pre-
scribed in part 381 of this chapter in ac-
cordance with § 381.108 of this chapter. 

(j) Determine the annual charges for 
administrative costs, for use of United 
States lands, and for use of government 
dams or other structures. 

(k) Grant or deny waiver of penalty 
charges for late payment of annual 
charges. 

(l) Give credit for overpayment of an-
nual charges. 

(m) Deny or grant, in whole or in 
part, petitions for exemption from an-
nual charges under § 11.6 of this chapter 
for state and municipal licensees. 

(n) Grant or deny petitions for waiver 
of annual charges for oil pipelines. 

[Order 613, 64 FR 73407, Dec. 30, 1999]

§ 375.313 Delegations to the Critical 
Energy Infrastructure Information 
Coordinator.

The Commission authorizes the Coor-
dinator or the Coordinator’s designee 
to: 

(a) Receive and review all requests 
for critical energy infrastructure infor-
mation as defined in § 388.113(c)(1). 

(b) Make determinations as to wheth-
er particular information fits within 
the definition of CEII found at 
§ 388.113(c)(1). 

(c) Make determinations as to wheth-
er a particular requester’s need for and 
ability and willingness to protect crit-
ical energy infrastructure information 

warrants limited disclosure of the in-
formation to the requester. 

(d) Establish reasonable conditions 
on the release of critical energy infra-
structure information. 

(e) Release critical energy infrastruc-
ture information to requesters who sat-
isfy the requirements in paragraph (b) 
of this section and agree in writing to 
abide by any conditions set forth by 
the Coordinator pursuant to paragraph 
(c) of this section.

EFFECTIVE DATE NOTE: By Order 630, 68 FR 
9869 Mar. 3, 2003, § 375.313 was added, effective 
Apr. 2, 2003.

PART 376—ORGANIZATION, MIS-
SION, AND FUNCTIONS; OPER-
ATIONS DURING EMERGENCY 
CONDITIONS

Subpart A—Organization, Mission, and 
Functions

Sec.
376.101 Purpose. 
376.102 Organization. 
376.103 Mission. 
376.104 Functions. 
376.105 Chairman.

Subpart B—Commission Operation During 
Emergency Conditions

376.201 Emergency condition defined. 
376.202 Authority to move Commission of-

fices. 
376.203 Mailing address of Commission dur-

ing emergency conditions. 
376.204 Delegation of Commission’s author-

ity during emergency conditions. 
376.205 Delegation of Chairman’s authority 

during emergency conditions. 
376.206 Delegation of functions of certain 

Commission staff members. 
376.207 Personnel and fiscal functions. 
376.208 Effect upon existing Commission re-

quirements.

AUTHORITY: 5 U.S.C. 553; 42 U.S.C. 7101–7352; 
E.O. 12009, 3 CFR 1978 Comp., p. 142.

SOURCE: 45 FR 21222, Apr. 1, 1980, unless 
otherwise noted.

Subpart A—Organization, Mission, 
and Functions

§ 376.101 Purpose. 
This subpart sets forth the organiza-

tion, mission and functions of the Com-
mission, and its offices and divisions.
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§ 376.102 Organization. 
The Commission is established as an 

independent regulatory Commission 
within the DOE by the DOE Act. The 
Commission is composed of five mem-
bers appointed by the President, by and 
with the advice and consent of the Sen-
ate. One of the members is designated 
by the President as the Chairman. To 
carry out its mission and functions, 
the Chairman has organized the Com-
mission into a number of major offices, 
some of which are further organized 
into divisions and lower units. The or-
ganization of the Commission staff 
structure may be obtained from the Di-
vision of Public Information.

§ 376.103 Mission. 
The Commission is responsible for 

developing, managing, and directing 
energy regulatory programs and activi-
ties assigned to it by statute, executive 
orders, or by the Secretary, DOE. The 
Chairman serves as the chief executive 
officer of the Commission and is re-
sponsible for the conduct of all Com-
mission executive and administrative 
functions. In carrying out its mission, 
the Commission and its employees are 
not subject to the supervision or direc-
tion of any other official of DOE.

§ 376.104 Functions. 
The functions of the Commission in-

clude: 
(a) All functions vested in the Com-

mission under the DOE Act; 
(b) All functions delegated to the 

Commission by the Secretary of En-
ergy in accordance with the DOE Act; 
and 

(c) All functions vested in the Com-
mission by statute.

§ 376.105 Chairman. 
(a) Administrative head of agency. The 

Chairman is the administrative head of 
the Commission. 

(b) Administrative responsibilities. The 
Chairman is responsible on behalf of 
the Commission for the executive and 
administrative operation of the Com-
mission, including functions of the 
Commission with respect to— 

(1) The appointment and employment 
of Administrative Law Judges in ac-

cordance with the provisions of Title 5, 
United States Code. 

(2) The selection, appointment, and 
fixing of the compensation of such per-
sonnel as he deems necessary. 

(3) The supervision of personnel em-
ployed by or assigned to the Commis-
sion, except that each Commissioner 
may select and supervise personnel for 
his personal staff. 

(4) The distribution of business 
among personnel and among adminis-
trative units of the Commission. 

(5) The procurement of services of ex-
perts and consultants in accordance 
with section 3109 of Title 5, United 
States Code. 

[45 FR 21222, Apr. 1, 1980, as amended by 
Order 613, 64 FR 73407, Dec. 30, 1999]

Subpart B—Commission Operation 
During Emergency Conditions

§ 376.201 Emergency condition de-
fined. 

For purposes of this subpart, emer-
gency conditions: 

(a) Shall commence: 
(1) At the time of an armed attack 

upon the United States, or its terri-
tories or possessions; 

(2) At the time the Commission is of-
ficially notified of the likelihood or im-
minence of such an attack; or 

(3) At a time specified by the author-
ity of the President; and 

(b) Shall continue until the Commis-
sion is officially notified of the end of 
such conditions.

§ 376.202 Authority to move Commis-
sion offices. 

The Commission may provide for re-
moval of its headquarters to any loca-
tion in the United States for the dura-
tion of emergency conditions. Con-
sistent with directives of the Chair-
man, the Commission officer or em-
ployee in charge of a regional office of 
the Commission may move such office 
to a new location in the United States 
for the duration of emergency condi-
tions.
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§ 376.203 Mailing address of Commis-
sion during emergency conditions. 

The Chairman may direct that dur-
ing the continuance of emergency con-
ditions, communications, filings, re-
ports, or other submittals to the Com-
mission shall be addressed to the Fed-
eral Energy Regulatory Commission, 
Official Mail and Messenger Service, 
United States Postal Service to such or 
other address as the Commission may 
designate.

§ 376.204 Delegation of Commission’s 
authority during emergency condi-
tions. 

(a) Delegation of authority to one or 
two Commissioners. During emergency 
conditions, the Commission shall func-
tion as usual, if a quorum of the Com-
mission is available and capable of act-
ing. If by reason of such conditions a 
quorum of the Commission is not avail-
able and capable of acting, all func-
tions of the Commission are delegated 
to the Commissioner or Commissioners 
who are available and capable of act-
ing. 

(b) Delegation of authority to Commis-
sion staff. (1) When, by reason of emer-
gency conditions, there is no Commis-
sioner available and capable of acting, 
the functions of the Commission are 
delegated to the first five members of 
the Commission staff on the list set 
forth in paragraph (b)(2) of this section 
who are available and capable of act-
ing. 

(2) The list referred to in paragraph 
(b)(1) of this section is: 

(i) Director of the Office of Finance, 
Accounting and Operations; 

(ii) Director of the Office of Markets, 
Tariffs and Rates; 

(iii) Director of the Office of Energy 
Projects; 

(iv) General Counsel; 
(v) Executive Assistant to the Chair-

man; 
(vi) Deputy Directors, Office of Mar-

kets, Tariffs and Rates, in order of se-
niority; 

(vii) Deputy Directors, Office of En-
ergy Projects, in order of seniority; 

(viii) Deputy General Counsel; 
(ix) Associate General Counsels, As-

sistant General Counsels and Solicitor, 
in order of seniority; 

(x) Assistant Directors and Division 
heads, Office of Markets, Tariffs and 
Rates; Assistant Directors and Division 
heads, Office of Energy Projects; and 
Assistant General Counsels; in order of 
seniority. 

(3) For purposes of paragraph (b)(2) of 
this section order of seniority shall be 
based on the highest grade and longest 
period of service in that grade but 
without regard to the particular office 
or Division to which assigned. 

(c) Reconsideration of staff action 
taken under delegations. Action taken 
pursuant to the delegations provided 
for in this section shall be subject to 
reconsideration by the Commission, 
acting with a quorum, within thirty 
days after the date upon which public 
notice is given that a quorum of the 
Commission has been reconstituted and 
is functioning. 

[45 FR 21222, Apr. 1, 1980, as amended by 
Order 613, 64 FR 73407, Dec. 30, 1999]

§ 376.205 Delegation of Chairman’s au-
thority during emergency condi-
tions. 

When, by reason of emergency condi-
tions, the Chairman is not available 
and capable of acting, his functions are 
delegated to the Commissioner avail-
able and capable of acting and who is 
designated by the President. Until such 
time as the President designates, or if 
no such Commissioner is designated, 
such functions are delegated to the 
Commissioner designated by the Chair-
man as Acting Chairman, but if such 
Acting Chairman is not available and 
capable of acting such functions are 
delegated to the Commissioner who is 
available and capable of acting and 
who has the longest tenure as a mem-
ber of the Commission. If there is no 
Commissioner available and capable of 
acting, such functions are delegated to 
the person on the Commission staff 
who is available and capable of acting 
and who is highest on the list set forth 
in § 376.204(b)(2).

§ 376.206 Delegation of functions of 
certain Commission staff members. 

When, by reason of emergency condi-
tions, the Secretary; Director of the 
Office of Finance, Accounting and Op-
erations; Director of any Office or Divi-
sion, or officer in charge of a regional 
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office, is not available and capable of 
carrying out his functions, such func-
tions are delegated to staff members 
designated by the Chairman to perform 
such functions. If no staff member so 
designated is available and capable of 
carrying out his functions, such func-
tions are delegated to the next subordi-
nate employee in the Office or Division 
of the highest grade and longest period 
of service in that grade. 

[Order 613, 64 FR 73408, Dec. 30, 1999]

§ 376.207 Personnel and fiscal func-
tions. 

Subject to modifications or revoca-
tion by authority of the Director of the 
Office of Finance, Accounting and Op-
erations, during the continuation of 
emergency conditions authority to ef-
fect temporary appointments of such 
additional officers and employees, to 
classify and allocate positions to their 
proper grades, to issue travel orders, 
and to effect emergency purchases of 
supplies, equipment and services shall 
be exercised by the respective Direc-
tors of Offices and officials in charge of 
regional offices, their deputies, or staff 
in line of succession, as may be re-
quired for the discharge of the lawful 
duties of such organization. 

[Order 613, 64 FR 73408, Dec. 30, 1999]

§ 376.208 Effect upon existing Commis-
sion requirements. 

All outstanding Commission orders, 
rules and regulations shall remain in 
force and effect during the continuance 
of emergency conditions, except to the 
extent modified in accordance with au-
thority exercised under this subpart.

PART 380—REGULATIONS IMPLE-
MENTING THE NATIONAL ENVI-
RONMENTAL POLICY ACT

Sec.
380.1 Purpose. 
380.2 Definitions and terminology. 
380.3 Environmental information to be sup-

plied by an applicant. 
380.4 Projects or actions categorically ex-

cluded. 
380.5 Actions that require an environmental 

assessment. 
380.6 Actions that require an environmental 

impact statement. 

380.7 Format of an environmental impact 
statement. 

380.8 Preparation of environmental docu-
ments. 

380.9 Public availability of NEPA docu-
ments and public notice of NEPA related 
hearings and public meetings. 

380.10 Participation in Commission pro-
ceedings. 

380.11 Environmental decisionmaking. 
380.12 Environmental reports for Natural 

Gas Act applications. 
380.13 Compliance with the Endangered Spe-

cies Act. 
380.14 Compliance with the National His-

toric Preservation Act. 
380.15 Siting and maintenance 

requirements.
APPENDIX A TO PART 380—MINIMUM FILING 

REQUIREMENTS FOR ENVIRONMENTAL RE-
PORTS UNDER THE NATURAL GAS ACT

AUTHORITY: 42 U.S.C. 4321–4370a, 7101–7352; 
E.O. 12009, 3 CFR 1978 Comp., p. 142.

SOURCE: Order 486, 52 FR 47910, Dec. 17, 
1987, unless otherwise noted.

§ 380.1 Purpose. 
The regulations in this part imple-

ment the Federal Energy Regulatory 
Commission’s procedures under the Na-
tional Environmental Policy Act of 
1969. These regulations supplement the 
regulations of the Council on Environ-
mental Quality, 40 CFR parts 1500 
through 1508 (1986). The Commission 
will comply with the regulations of the 
Council on Environmental Quality ex-
cept where those regulations are incon-
sistent with the statutory require-
ments of the Commission.

§ 380.2 Definitions and terminology. 
For purposes of this part— 
(a) Categorical exclusion means a cat-

egory of actions described in § 380.4, 
which do not individually or cumula-
tively have a significant effect on the 
human environment and which the 
Commission has found to have no such 
effect and for which, therefore, neither 
an environmental assessment nor an 
environmental impact statement is re-
quired. The Commission may decide to 
prepare environmental assessments for 
the reasons stated in § 380.4(b). 

(b) Commission means the Federal En-
ergy Regulatory Commission. 

(c) Council means the Council on En-
vironmental Quality. 

(d) Environmental assessment means a 
concise public document for which the 
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Commission is responsible that serves 
to: 

(1) Briefly provide sufficient evidence 
and analysis for determining whether 
to prepare an environmental impact 
statement or a finding of no significant 
impact. 

(2) Aid the Commission’s compliance 
with NEPA when no environmental im-
pact statement is necessary. 

(3) Facilitate preparation of a state-
ment when one is necessary. Environ-
mental assessments must include brief 
discussions of the need for the pro-
posal, of alternatives as required by 
section 102(2)(E) of NEPA, of the envi-
ronmental impacts of the proposed ac-
tion and alternatives, and a listing of 
agencies and persons consulted. 

(e) Environmental impact statement 
(EIS) means a detailed written state-
ment as required by section 102(2)(C) of 
NEPA. DEIS means a draft EIS and 
FEIS means a final EIS. 

(f) Environmental report or ER means 
that part of an application submitted 
to the Commission by an applicant for 
authorization of a proposed action 
which includes information concerning 
the environment, the applicant’s anal-
ysis of the environmental impact of the 
action, or alternatives to the action re-
quired by this or other applicable stat-
utes or regulations. 

(g) Finding of no significant impact 
(FONSI) means a document by the 
Commission briefly presenting the rea-
son why an action, not otherwise ex-
cluded by § 380.4, will not have a signifi-
cant effect on the human environment 
and for which an environmental impact 
statement therefore will not be pre-
pared. It must include the environ-
mental assessment or a summary of it 
and must note other environmental 
documents related to it. If the assess-
ment is included, the FONSI need not 
repeat any of the discussion in the as-
sessment but may incorporate it by 
reference.

§ 380.3 Environmental information to 
be supplied by an applicant. 

(a) An applicant must submit infor-
mation as follows: 

(1) For any proposed action identified 
in §§ 380.5 and 380.6, and environmental 
report with the proposal as prescribed 
in paragraph (c) of this section. 

(2) For any proposal not identified in 
paragraph (a)(1) of this section, any en-
vironmental information that the Com-
mission may determine is necessary for 
compliance with these regulations, the 
regulations of the Council, NEPA and 
other Federal laws such as the Endan-
gered Species Act, the National His-
toric Preservation Act or the Coastal 
Zone Management Act. 

(b) An applicant must also: 
(1) Provide all necessary or relevant 

information to the Commission; 
(2) Conduct any studies that the 

Commission staff considers necessary 
or relevant to determine the impact of 
the proposal on the human environ-
ment and natural resources; 

(3) Consult with appropriate Federal, 
regional, State, and local agencies dur-
ing the planning stages of the proposed 
action to ensure that all potential en-
vironmental impacts are identified. 
(The specific requirements for con-
sultation on hydropower projects are 
contained in § 4.38 and § 16.8 of this 
chapter and in section 4(a) of the Elec-
tric Consumers Protection Act, Pub. L. 
No. 99–495, 100 Stat. 1243, 1246 (1986)); 

(4) Submit applications for all Fed-
eral and State approvals as early as 
possible in the planning process; and 

(5) Notify the Commission staff of all 
other Federal actions required for com-
pletion of the proposed action so that 
the staff may coordinate with other in-
terested Federal agencies. 

(c) Content of an applicant’s environ-
mental report for specific proposals—(1) 
Hydropower projects. The information 
required for specfic project applica-
tions under part 4 or 16 of this chapter. 

(2) Natural gas projects. (i) For any ap-
plication filed under the Natural Gas 
Act for any proposed action identified 
in §§ 380.5 or 380.6, except for prior no-
tice filings under § 157.208, as described 
in § 380.5(b), the information identified 
in § 380.12 and Appendix A of this part. 

(ii) For prior notice filings under 
§ 157.208, the report described by 
§ 157.208(c)(11) of this chapter. 

[Order 486, 52 FR 47910, Dec. 17, 1987, as 
amended by Order 533, 56 FR 23155, May 20, 
1991; Order 603, 64 FR 26611, May 14, 1999]
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§ 380.4 Projects or actions categori-
cally excluded. 

(a) General rule. Except as stated in 
paragraph (b) of this section, neither 
an environmental assessment nor an 
environmental impact statement will 
be prepared for the following projects 
or actions: 

(1) Procedural, ministerial, or inter-
nal administrative and management 
actions, programs, or decisions, includ-
ing procurement, contracting, per-
sonnel actions, correction or clarifica-
tion of filings or orders, and accept-
ance, rejection and dismissal of filings; 

(2)(i) Reports or recommendations on 
legislation not initiated by the Com-
mission, and 

(ii) Proposals for legislation and pro-
mulgation of rules that are clarifying, 
corrective, or procedural, or that do 
not substantially change the effect of 
legislation or regulations being amend-
ed; 

(3) Compliance and review actions, 
including investigations (jurisdictional 
or otherwise), conferences, hearings, 
notices of probable violation, show 
cause orders, and adjustments under 
section 502(c) of the Natural Gas Policy 
Act of 1978 (NGPA); 

(4) Review of grants or denials by the 
Department of Energy (DOE) of any ad-
justment request, and review of con-
tested remedial orders issued by DOE; 

(5) Information gathering, analysis, 
and dissemination; 

(6) Conceptual or feasibility studies; 
(7) Actions concerning the reserva-

tion and classification of United States 
lands as water power sites and other 
actions under section 24 of the Federal 
Power Act; 

(8) Transfers of water power project 
licenses and transfers of exemptions 
under Part I of the Federal Power Act 
and Part 9 of this chapter; 

(9) Issuance of preliminary permits 
for water power projects under Part I 
of the Federal Power Act and Part 4 of 
this chapter; 

(10) Withdrawals of applications for 
certificates under the Natural Gas Act, 
or for water power project preliminary 
permits, exemptions, or licenses under 
Part I of the Federal Power Act and 
Part 4 of this chapter; 

(11) Actions concerning annual 
charges or headwater benefits, charges 

for water power projects under Parts 11 
and 13 of this chapter and establish-
ment of fees to be paid by an applicant 
for a license or exemption required to 
meet the terms and conditions of sec-
tion 30(c) of the Federal Power Act; 

(12) Approval for water power 
projects under Part I of the Federal 
Power Act, of ‘‘as built’’ or revised 
drawings or exhibits that propose no 
changes to project works or operations 
or that reflect changes that have pre-
viously been approved or required by 
the Commission; 

(13) Surrender and amendment of pre-
liminary permits, and surrender of 
water power licenses and exemptions 
where no project works exist or ground 
disturbing activity has occurred and 
amendments to water power licenses 
and exemptions that do not require 
ground disturbing activity or changes 
to project works or operation; 

(14) Exemptions for small conduit hy-
droelectric facilities as defined in 
§ 4.30(b)(26) of this chapter under Part I 
of the Federal Power Act and Part 4 of 
this chapter; 

(15) Electric rate filings submitted by 
public utilities under sections 205 and 
206 of the Federal Power Act, the es-
tablishment of just and reasonable 
rates, and confirmation, approval, and 
disapproval of rate filings submitted by 
Federal power marketing agencies 
under the Pacific Northwest Electric 
Power Planning and Conservation Act, 
the Department of Energy Organiza-
tion Act, and DOE Delegation Order 
No. 0204–108. 

(16) Approval of actions under sec-
tions 4(b), 203, 204, 301, 304, and 305 of 
the Federal Power Act relating to 
issuance and purchase of securities, ac-
quisition or disposition of property, 
merger, interlocking directorates, ju-
risdictional determinations and ac-
counting orders; 

(17) Approval of electrical inter-
connections and wheeling under sec-
tions 202(b), 210, 211, and 212 of the Fed-
eral Power Act, that would not entail: 

(i) Construction of a new substation 
or expansion of the boundaries of an 
existing substation; 

(ii) Construction of any transmission 
line that operates at more than 115 
kilovolts (KV) and occupies more than 
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ten miles of an existing right-of-way; 
or 

(iii) Construction of any trans-
mission line more than one mile long if 
located on a new right-of-way; 

(18) Approval of changes in land 
rights for water power projects under 
Part I of the Federal Power Act and 
Part 4 of this chapter, if no construc-
tion or change in land use is either pro-
posed or known by the Commission to 
be contemplated for the land affected; 

(19) Approval of proposals under Part 
I of the Federal Power Act and Part 4 
of this chapter to authorize use of 
water power project lands or waters for 
gas or electric utility distribution 
lines, radial (sub-transmission) lines, 
communications lines and cables, 
storm drains, sewer lines not dis-
charging into project waters, water 
mains, piers, landings, boat docks, or 
similar structures and facilities, land-
scaping or embankments, bulkheads, 
retaining walls, or similar shoreline 
erosion control structures; 

(20) Action on applications for ex-
emption under section 1(c) of the Nat-
ural Gas Act; 

(21) Approvals of blanket certificate 
applications and prior notice filings 
under § 157.204 and §§ 157.209 through 
157.218 of this chapter; 

(22) Approvals of blanket certificate 
applications under §§ 284.221 through 
284.224 of this chapter; 

(23) Producers’ applications for the 
sale of gas filed under §§ 157.23 through 
157.29 of this chapter; 

(24) Approval under section 7 of the 
Natural Gas Act of taps, meters, and 
regulating facilities located completely 
within an existing natural gas pipeline 
right-of-way or compressor station if 
company records show the land use of 
the vicinity has not changed since the 
original facilities were installed, and 
no significant nonjurisdictional facili-
ties would be constructed in associa-
tion with construction of the inter-
connection facilities; 

(25) Review of natural gas rate fil-
ings, including any curtailment plans 
other than those specified in 
§ 380.5(b)(5), and establishment of rates 
for transportation and sale of natural 
gas under sections 4 and 5 of the Nat-
ural Gas Act and sections 311 and 401 

through 404 of the Natural Gas Policy 
Act of 1978; 

(26) Review of approval of oil pipeline 
rate filings under Parts 340 and 341 of 
this chapter; 

(27) Sale, exchange, and transpor-
tation of natural gas under sections 4, 
5 and 7 of the Natural Gas Act that re-
quires no construction of facilities; 

(28) Abandonment in place of a minor 
natural gas pipeline (short segments of 
buried pipe of 6-inch inside diameter or 
less), or abandonment by removal of 
minor surface facilities such as meter-
ing stations, valves, and taps under 
section 7 of the Natural Gas Act so 
long as appropriate erosion control and 
site restoration takes place; 

(29) Abandonment of service under 
any gas supply contract pursuant to 
section 7 of the Natural Gas Act; 

(30) Approval of filing made in com-
pliance with the requirements of a cer-
tificate for a natural gas project under 
section 7 of the Natural Gas Act or a 
preliminary permit, exemption, li-
cense, or license amendment order for 
a water power project under Part I of 
the Federal Power Act; 

(31) Abandonment of facilities by sale 
that involves only minor or no ground 
disturbance to disconnect the facilities 
from the system; 

(32) Conversion of facilities from use 
under the NGPA to use under the NGA; 

(33) Construction or abandonment of 
facilities constructed entirely in Fed-
eral offshore waters that has been ap-
proved by the Minerals Management 
Service and the Corps of Engineers, as 
necessary; 

(34) Abandonment or construction of 
facilities on an existing offshore plat-
form; 

(35) Abandonment, construction or 
replacement of a facility (other than 
compression) solely within an existing 
building within a natural gas facility 
(other than LNG facilities), if it does 
not increase the noise or air emissions 
from the facility, as a whole; and 

(36) Conversion of compression to 
standby use if the compressor is not 
moved, or abandonment of compression 
if the compressor station remains in 
operation. 

(b) Exceptions to categorical exclusions. 
(1) In accordance with 40 CFR 1508.4, 
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the Commission and its staff will inde-
pendently evaluate environmental in-
formation supplied in an application 
and in comments by the public. Where 
circumstances indicate that an action 
may be a major Federal action signifi-
cantly affecting the quality of the 
human environment, the Commission: 

(i) May require an environmental re-
port or other additional environmental 
information, and 

(ii) Will prepare an environmental as-
sessment or an environmental impact 
statement. 

(2) Such circumstances may exist 
when the action may have an effect on 
one of the following: 

(i) Indian lands; 
(ii) Wilderness areas; 
(iii) Wild and scenic rivers; 
(iv) Wetlands; 
(v) Units of the National Park Sys-

tem, National Refuges, or National 
Fish Hatcheries; 

(vi) Anadromous fish or endangered 
species; or 

(vii) Where the environmental effects 
are uncertain. 
However, the existence of one or more 
of the above will not automatically re-
quire the submission of an environ-
mental report or the preparation of an 
environmental assessment or an envi-
ronmental impact statement. 

[Order 486, 52 FR 47910, Dec. 17, 1987, as 
amended at 53 FR 8177, Mar. 14, 1988; Order 
486-B, 53 FR 26437, July 13, 1988; 54 FR 48740, 
Nov. 27, 1989; Order 603, 64 FR 26611, May 14, 
1999; Order 609, 64 FR 57392, Oct. 25, 1999]

§ 380.5 Actions that require an envi-
ronmental assessment. 

(a) An environmental assessment will 
normally be prepared first for the ac-
tions identified in this section. Depend-
ing on the outcome of the environ-
mental assessment, the Commission 
may or may not prepare an environ-
mental impact statement. However, de-
pending on the location or scope of the 
proposed action, or the resources af-
fected, the Commission may in specific 
circumstances proceed directly to pre-
pare an environmental impact state-
ment. 

(b) The projects subject to an envi-
ronmental assessment are as follows: 

(1) Except as identified in §§ 380.4, 
380.6 and 2.55 of this chapter, authoriza-

tion for the site of new gas import/ex-
port facilities under DOE Delegation 
No. 0204–112 and authorization under 
section 7 of the Natural Gas Act for the 
construction, replacement, or abandon-
ment of compression, processing, or 
interconnecting facilities, onshore and 
offshore pipelines, metering facilities, 
LNG peak-shaving facilities, or other 
facilities necessary for the sale, ex-
change, storage, or transportation of 
natural gas; 

(2) Prior notice filings under § 157.208 
of this chapter for the rearrangement 
of any facility specified in §§ 157.202 
(b)(3) and (6) of this chapter or the ac-
quisition, construction, or operation of 
any eligible facility as specified in 
§§ 157.202 (b)(2) and (3) of this chapter; 

(3) Abandonment or reduction of nat-
ural gas service under section 7 of the 
Natural Gas Act unless excluded under 
§ 380.4 (a)(21), (28) or (29); 

(4) Except as identified in § 380.6, con-
version of existing depleted oil or nat-
ural gas fields to underground storage 
fields under section 7 of the Natural 
Gas Act. 

(5) New natural gas curtailment 
plans, or any amendment to an exist-
ing curtailment plan under section 4 of 
the Natural Gas Act and sections 401 
through 404 of the Natural Gas Policy 
Act of 1978 that has a major effect on 
an entire pipeline system; 

(6) Licenses under Part I of the Fed-
eral Power Act and part 4 of this chap-
ter for construction of any water power 
project—existing dam; 

(7) Exemptions under section 405 of 
the Public Utility Regulatory Policies 
Act of 1978, as amended, and 
§§ 4.30(b)(27) and 4.101–4.106 of this chap-
ter for small hydroelectric power 
projects of 5 MW or less; 

(8) Licenses for additional project 
works at licensed projects under Part I 
of the Federal Power Act whether or 
not these are styled license amend-
ments or original licenses; 

(9) Licenses under Part I of the Fed-
eral Power Act and part 4 of this chap-
ter for transmission lines only; 

(10) Applications for new licenses 
under section 15 of the Federal Power 
Act; 

(11) Approval of electric interconnec-
tions and wheeling under sections 
202(b), 210, 211, and 212 of the Federal 
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Power Act, unless excluded under 
§ 380.4(a)(17); and 

(12) Regulations or proposals for leg-
islation not excluded under § 380.4(a)(2). 

(13) Surrender of water power li-
censes and exemptions where project 
works exist or ground disturbing activ-
ity has occurred and amendments to 
water power licenses and exemptions 
that require ground disturbing activity 
or changes to project works or oper-
ations. 

[Order 486, 52 FR 47910, Dec. 17, 1987; Order 
486, 53 FR 4817, Feb. 17, 1988, as amended by 
53 FR 8177, Mar. 14, 1988; Order 486-B, 53 FR 
26437, July 13, 1988]

§ 380.6 Actions that require an envi-
ronmental impact statement. 

(a) Except as provided in paragraph 
(b) of this section, an environmental 
impact statement will normally be pre-
pared first for the following projects: 

(1) Authorization under sections 3 or 
7 of the Natural Gas Act and DOE Dele-
gation Order No. 0204–112 for the siting, 
construction, and operation of jurisdic-
tional liquefied natural gas import/ex-
port facilities used wholly or in part to 
liquefy, store, or regasify liquefied nat-
ural gas transported by water; 

(2) Certificate applications under sec-
tion 7 of the Natural Gas Act to de-
velop an underground natural gas stor-
age facility except where depleted oil 
or natural gas producing fields are 
used; 

(3) Major pipeline construction 
projects under section 7 of the Natural 
Gas Act using right-of-way in which 
there is no existing natural gas pipe-
line; and 

(4) Licenses under Part I of the Fed-
eral Power Act and Part 4 of this chap-
ter for construction of any 
unconstructed water power project. 

(b) If the Commission believes that a 
proposed action identified in paragraph 
(a) of this section may not be a major 
Federal action significantly affecting 
the quality of the human environment, 
an environmental assessment, rather 
than an environmental impact state-
ment, will be prepared first. Depending 
on the outcome of the environmental 
assessment, an environmental impact 
statement may or may not be prepared. 

(c) An environmental impact state-
ment will not be required if an environ-

mental assessment indicates that a 
proposal has adverse environmental af-
fects and the proposal is not approved. 

[Order 486, 52 FR 47910, Dec. 17, 1987, as 
amended at 53 FR 8177, Mar. 14, 1988; Order 
486-B, 53 FR 26437, July 13, 1988]

§ 380.7 Format of an environmental 
impact statement. 

In addition to the requirements for 
an environmental impact statement 
prescribed in 40 CFR 1502.10 of the regu-
lations of the Council, an environ-
mental impact statement prepared by 
the Commission will include a section 
on the literature cited in the environ-
mental impact statement and a staff 
conclusion section. The staff conclu-
sion section will include summaries of: 

(a) The significant environmental 
impacts of the proposed action; 

(b) Any alternative to the proposed 
action that would have a less severe 
environmental impact or impacts and 
the action preferred by the staff; 

(c) Any mitigation measures pro-
posed by the applicant, as well as addi-
tional mitigation measures that might 
be more effective; 

(d) Any significant environmental 
impacts of the proposed action that 
cannot be mitigated; and 

(e) References to any pending, com-
pleted, or recommended studies that 
might provide baseline data or addi-
tional data on the proposed action.

§ 380.8 Preparation of environmental 
documents. 

The preparation of environmental 
documents, as defined in § 1508.10 of the 
regulations of the Council, on hydro-
electric projects, is the responsibility 
of the Commission’s Office of Hydro-
power Licensing, 888 First Street NE., 
Washington, DC 20426, (202) 219–2700. 
The preparation of environmental doc-
uments on natural gas projects is the 
responsibility of the Commission’s Of-
fice of Pipeline Regulation, (202) 208–
0700, 888 First Street NE., Washington, 
DC 20426. Persons interested in status 
reports or information on environ-
mental impact statements or other ele-
ments of the NEPA process, including 
the studies or other information the 
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Commission may require on these 
projects, can contact these sections. 

[Order 486, 52 FR 47910, Dec. 17, 1987, as 
amended by Order 603–A, 64 FR 54537, Oct. 7, 
1999]

§ 380.9 Public availability of NEPA 
documents and public notice of 
NEPA related hearings and public 
meetings. 

(a)(1) The Commission will comply 
with the requirements of 40 CFR 1506.6 
of the regulations of the Council for 
public involvement in NEPA. 

(2) If an action has effects of pri-
marily local concern, the Commission 
may give additional notice in a Com-
mission order. 

(b) The Commission will make envi-
ronmental impact statements, environ-
mental assessments, the comments re-
ceived, and any underlaying documents 
available to the public pursuant to the 
provisions of the Freedom of Informa-
tion Act (5 U.S.C. 552 (1982)). The exclu-
sion in the Freedom of Information Act 
for interagency memoranda is not ap-
plicable where such memoranda trans-
mit comments of Federal agencies on 
the environmental impact of the pro-
posed action. Such materials will be 
made available to the public at the 
Commission’s Public Reference Room 
at 888 First Street NE., Room 2A, 
Washington, DC 20426 at a fee and in 
the manner described in Part 388 of 
this chapter. A copy of an environ-
mental impact statement or environ-
mental assessment for hydroelectric 
projects may also be made available for 
inspection at the Commission’s re-
gional office for the region where the 
proposed action is located. 

[Order 486, 52 FR 47910, Dec. 17, 1987, as 
amended by Order 603–A, 64 FR 54537, Oct. 7, 
1999]

§ 380.10 Participation in Commission 
proceedings. 

(a) Intervention proceedings involving a 
party or parties—(1) Motion to intervene. 
(i) In addition to submitting comments 
on the NEPA process and NEPA related 
documents, any person may file a mo-
tion to intervene in a Commission pro-
ceeding dealing with environmental 
issues under the terms of § 385.214 of 
this chapter. Any person who files a 
motion to intervene on the basis of a 

draft environmental impact statement 
will be deemed to have filed a timely 
motion, in accordance with § 385.214, as 
long as the motion is filed within the 
comment period for the draft environ-
mental impact statement. 

(ii) Any person that is granted inter-
vention after petitioning becomes a 
party to the proceeding and accepts the 
record as developed by the parties as of 
the time that intervention is granted. 

(2)(i) Issues not set for trial-type hear-
ing. An intervenor who takes a position 
on any environmental issue that has 
not yet been set for hearing must file a 
timely motion with the Secretary con-
taining an analysis of its position on 
such issue and specifying any dif-
ferences with the position of Commis-
sion staff or an applicant upon which 
the intervenor wishes to be heard at a 
hearing. 

(ii) Issues set for trial-type hearing. (A) 
Any intervenor that takes a position 
on an environmental issue set for hear-
ing may offer evidence for the record in 
support of such position and otherwise 
participate in accordance with the 
Commission’s Rules of Practice and 
Procedure. Any intervenor must speci-
fy any differences from the staff’s and 
the applicant’s positions. 

(B) To be considered, any facts or 
opinions on an environmental issue set 
for hearing must be admitted into evi-
dence and made part of the record of 
the proceeding. 

(b) Rulemaking proceedings. Any per-
son may file comments on any environ-
mental issue in a rulemaking pro-
ceeding.

§ 380.11 Environmental decision-
making. 

(a) Decision points. For the actions 
which require an environmental assess-
ment or environmental impact state-
ment, environmental considerations 
will be addressed at appropriate major 
decision points. 

(1) In proceedings involving a party 
or parties and not set for trial-type 
hearing, major decision points are the 
approval or denial of proposals by the 
Commission or its designees. 

(2) In matters set for trial-type hear-
ing, the major decision points are the 
initial decision of an administrative 
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law judge or the decision of the Com-
mission. 

(3) In a rulemaking proceeding, the 
major decision points are the Notice of 
Proposed Rulemaking and the Final 
Rule. 

(b) Environmental documents as part of 
the record. The Commission will include 
environmental assessments, findings of 
no significant impact, or environ-
mental impact statements, and any 
supplements in the record of the pro-
ceeding. 

(c) Application denials. Notwith-
standing any provision in this part, the 
Commission may dismiss or deny an 
application without performing an en-
vironmental impact statement or with-
out undertaking environmental anal-
ysis.

§ 380.12 Environmental reports for 
Natural Gas Act applications. 

(a) Introduction. (1) The applicant 
must submit an environmental report 
with any application that proposes the 
construction, operation, or abandon-
ment of any facility identified in 
§ 380.3(c)(2)(i). The environmental re-
port shall consist of the thirteen re-
source reports and related material de-
scribed in this section. 

(2) The detail of each resource report 
must be commensurate with the com-
plexity of the proposal and its poten-
tial for environmental impact. Each 
topic in each resource report shall be 
addressed or its omission justified, un-
less the resource report description in-
dicates that the data is not required 
for that type of proposal. If material 
required for one resource report is pro-
vided in another resource report or in 
another exhibit, it may be incorporated 
by reference. If any resource report 
topic is required for a particular 
project but is not provided at the time 
the application is filed, the environ-
mental report shall explain why it is 
missing and when the applicant antici-
pates it will be filed. 

(3) The appendix to this part contains 
a checklist of the minimum filing re-
quirements for an environmental re-
port. Failure to provide at least the ap-
plicable checklist items will result in 
rejection of the application unless the 
Director of OPR determines that the 
applicant has provided an acceptable 

reason for the item’s absence and an 
acceptable schedule for filing it. Fail-
ure to file within the accepted schedule 
will result in rejection of the applica-
tion. 

(b) General requirements. As appro-
priate, each resource report shall: 

(1) Address conditions or resources 
that might be directly or indirectly af-
fected by the project. 

(2) Identify significant environ-
mental effects expected to occur as a 
result of the project; 

(3) Identify the effects of construc-
tion, operation (including maintenance 
and malfunctions), and termination of 
the project, as well as cumulative ef-
fects resulting from existing or reason-
ably foreseeable projects; 

(4) Identify measures proposed to en-
hance the environment or to avoid, 
mitigate, or compensate for adverse ef-
fects of the project; 

(5) Provide a list of publications, re-
ports, and other literature or commu-
nications, including agency contacts, 
that were cited or relied upon to pre-
pare each report. This list should in-
clude the name and title of the person 
contacted, their affiliations, and tele-
phone number. 

(6) Whenever this section refers to 
‘‘mileposts’’ the applicant may sub-
stitute ‘‘survey centerline stationing’’ 
if so desired. However, whatever meth-
od is chosen should be used consist-
ently throughout the resource reports. 

(c) Resource Report 1—General project 
description. This report is required for 
all applications. It will describe facili-
ties associated with the project, special 
construction and operation procedures, 
construction timetables, future plans 
for related construction, compliance 
with regulations and codes, and per-
mits that must be obtained. Resource 
Report 1 must: 

(1) Describe and provide location 
maps of all jurisdictional facilities, in-
cluding all aboveground facilities asso-
ciated with the project (such as: meter 
stations, pig launchers/receivers, 
valves), to be constructed, modified, 
abandoned, replaced, or removed, in-
cluding related construction and oper-
ational support activities and areas 
such as maintenance bases, staging 
areas, communications towers, power 
lines, and new access roads (roads to be 
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built or modified). As relevant, the re-
port must describe the length and di-
ameter of the pipeline, the types of 
aboveground facilities that would be 
installed, and associated land require-
ments. It must also identify other com-
panies that must construct jurisdic-
tional facilities related to the project, 
where the facilities would be located, 
and where they are in the Commis-
sion’s approval process. 

(2) Identify and describe all nonjuris-
dictional facilities, including auxiliary 
facilities, that will be built in associa-
tion with the project, including facili-
ties to be built by other companies. 

(i) Provide the following information: 
(A) A brief description of each facil-

ity, including as appropriate: Owner-
ship, land requirements, gas consump-
tion, megawatt size, construction sta-
tus, and an update of the latest status 
of Federal, state, and local permits/ap-
provals; 

(B) The length and diameter of any 
interconnecting pipeline; 

(C) Current 1:24,000/1:25,000 scale topo-
graphic maps showing the location of 
the facilities; 

(D) Correspondence with the appro-
priate State Historic Preservation Offi-
cer (SHPO) or duly authorized Tribal 
Historic Preservation Officer (THPO) 
for tribal lands regarding whether 
properties eligible for listing on the 
National Register of Historic Places 
(NRHP) would be affected; 

(E) Correspondence with the U.S. 
Fish and Wildlife Service (and National 
Marine Fisheries Service, if appro-
priate) regarding potential impacts of 
the proposed facility on federally listed 
threatened and endangered species; and 

(F) For facilities within a designated 
coastal zone management area, a con-
sistency determination or evidence 
that the owner has requested a consist-
ency determination from the state’s 
coastal zone management program. 

(ii) Address each of the following fac-
tors and indicate which ones, if any, 
appear to indicate the need for the 
Commission to do an environmental re-
view of project-related nonjurisdic-
tional facilities. 

(A) Whether or not the regulated ac-
tivity comprises ‘‘merely a link’’ in a 
corridor type project (e.g., a transpor-
tation or utility transmission project). 

(B) Whether there are aspects of the 
nonjurisdictional facility in the imme-
diate vicinity of the regulated activity 
which uniquely determine the location 
and configuration of the regulated ac-
tivity. 

(C) The extent to which the entire 
project will be within the Commis-
sion’s jurisdiction. 

(D) The extent of cumulative Federal 
control and responsibility. 

(3) Provide the following maps and 
photos: 

(i) Current, original United States 
Geological Survey (USGS) 7.5-minute 
series topographic maps or maps of 
equivalent detail, covering at least a 
0.5-mile-wide corridor centered on the 
pipeline, with integer mileposts identi-
fied, showing the location of rights-of-
way, new access roads, other linear 
construction areas, compressor sta-
tions, and pipe storage areas. Show 
nonlinear construction areas on maps 
at a scale of 1:3,600 or larger keyed 
graphically and by milepost to the 
right-of-way maps. 

(ii) Original aerial images or photo-
graphs or photo-based alignment sheets 
based on these sources, not more than 
1 year old (unless older ones accurately 
depict current land use and develop-
ment) and with a scale of 1:6,000 or 
larger, showing the proposed pipeline 
route and location of major above-
ground facilities, covering at least a 0.5 
mile-wide corridor, and including mile-
posts. Older images/photographs/align-
ment sheets should be modified to show 
any residences not depicted in the 
original. Alternative formats (e.g., 
blue-line prints of acceptable resolu-
tion) need prior approval by the envi-
ronmental staff of the Office of Pipe-
line Regulation. 

(iii) In addition to the copy required 
under § 157.6(a)(2) of this chapter, appli-
cant should send two additional copies 
of topographic maps and aerial images/
photographs directly to the environ-
mental staff of the Office of Pipeline 
Regulation. 

(4) When new or additional compres-
sion is proposed, include large scale 
(1:3,600 or greater) plot plans of each 
compressor station. The plot plan 
should reference a readily identifiable 
point(s) on the USGS maps required in 
paragraph (c)(3) of this section. The 
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maps and plot plans must identify the 
location of the nearest noise-sensitive 
areas (schools, hospitals, or residences) 
within 1 mile of the compressor sta-
tion, existing and proposed compressor 
and auxiliary buildings, access roads, 
and the limits of areas that would be 
permanently disturbed. 

(5)(i) Identify facilities to be aban-
doned, and state how they would be 
abandoned, how the site would be re-
stored, who would own the site or 
right-of-way after abandonment, and 
who would be responsible for any facili-
ties abandoned in place. 

(ii) When the right-of-way or the 
easement would be abandoned, identify 
whether landowners were given the op-
portunity to request that the facilities 
on their property, including founda-
tions and below ground components, be 
removed. Identify any landowners 
whose preferences the company does 
not intend to honor, and the reasons 
therefore. 

(6) Describe and identify by milepost, 
proposed construction and restoration 
methods to be used in areas of rugged 
topography, residential areas, active 
croplands, sites where the pipeline 
would be located parallel to and under 
roads, and sites where explosives are 
likely to be used. 

(7) Unless provided in response to Re-
source Report 5, describe estimated 
workforce requirements, including the 
number of pipeline construction 
spreads, average workforce require-
ments for each construction spread and 
meter or compressor station, estimated 
duration of construction from initial 
clearing to final restoration, and num-
ber of personnel to be hired to operate 
the proposed project. 

(8) Describe reasonably foreseeable 
plans for future expansion of facilities, 
including additional land requirements 
and the compatibility of those plans 
with the current proposal. 

(9) Describe all authorizations re-
quired to complete the proposed action 
and the status of applications for such 
authorizations. Identify environmental 
mitigation requirements specified in 
any permit or proposed in any permit 
application to the extent not specified 
elsewhere in this section. 

(10) Provide the names and mailing 
addresses of all affected landowners 

specified in § 157.6(d) and certify that 
all affected landowners will be notified 
as required in § 157.6(d). 

(d) Resource Report 2—Water use and 
quality. This report is required for all 
applications, except those which in-
volve only facilities within the areas of 
an existing compressor, meter, or regu-
lator station that were disturbed by 
construction of the existing facilities, 
no wetlands or waterbodies are on the 
site and there would not be a signifi-
cant increase in water use. The report 
must describe water quality and pro-
vide data sufficient to determine the 
expected impact of the project and the 
effectiveness of mitigative, enhance-
ment, or protective measures. Resource 
Report 2 must: 

(1) Identify and describe by milepost 
perennial waterbodies and municipal 
water supply or watershed areas, spe-
cially designated surface water protec-
tion areas and sensitive waterbodies, 
and wetlands that would be crossed. 
For each waterbody crossing, identify 
the approximate width, state water 
quality classifications, any known po-
tential pollutants present in the water 
or sediments, and any potable water in-
take sources within 3 miles down-
stream. 

(2) Compare proposed mitigation 
measures with the staff’s current 
‘‘Wetland and Waterbody Construction 
and Mitigation Procedures,’’ which are 
available from the Commission Inter-
net home page or the Commission staff, 
describe what proposed alternative 
mitigation would provide equivalent or 
greater protection to the environment, 
and provide a description of site- spe-
cific construction techniques that 
would be used at each major waterbody 
crossing. 

(3) Describe typical staging area re-
quirements at waterbody and wetland 
crossings. Also, identify and describe 
waterbodies and wetlands where stag-
ing areas are likely to be more exten-
sive. 

(4) Include National Wetland Inven-
tory (NWI) maps. If NWI maps are not 
available, provide the appropriate state 
wetland maps. Identify for each cross-
ing, the milepost, the wetland classi-
fication specified by the U.S. Fish and 
Wildlife Service, and the length of the 
crossing. Include two copies of the NWI 
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maps (or the substitutes, if NWI maps 
are not available) clearly showing the 
proposed route and mileposts directed 
to the environmental staff. Describe by 
milepost, wetland crossings as deter-
mined by field delineations using the 
current Federal methodology. 

(5) Identify aquifers within exca-
vation depth in the project area, in-
cluding the depth of the aquifer, cur-
rent and projected use, water quality 
and average yield, and known or sus-
pected contamination problems. 

(6) Describe specific locations, the 
quantity required, and the method and 
rate of withdrawal and discharge of hy-
drostatic test water. Describe sus-
pended or dissolved material likely to 
be present in the water as a result of 
contact with the pipeline, particularly 
if an existing pipeline is being retested. 
Describe chemical or physical treat-
ment of the pipeline or hydrostatic test 
water. Discuss waste products gen-
erated and disposal methods. 

(7) If underground storage of natural 
gas is proposed: 

(i) Identify how water produced from 
the storage field will be disposed of, 
and 

(ii) For salt caverns, identify the 
source locations, the quantity re-
quired, and the method and rate of 
withdrawal of water for creating salt 
cavern(s), as well as the means of dis-
posal of brine resulting from cavern 
leaching. 

(8) Discuss proposed mitigation meas-
ures to reduce the potential for adverse 
impacts to surface water, wetlands, or 
groundwater quality to the extent they 
are not described in response to para-
graph (d)(2) of this section. Discuss the 
potential for blasting to affect water 
wells, springs, and wetlands, and meas-
ures to be taken to detect and remedy 
such effects. 

(9) Identify the location of known 
public and private groundwater supply 
wells or springs within 150 feet of pro-
posed construction areas. Identify loca-
tions of EPA or state-designated sole-
source aquifers and wellhead protec-
tion areas crossed by the proposed 
pipeline facilities. 

(e) Resource Report 3—Fish, wildlife, 
and vegetation. This report is required 
for all applications, except those in-
volving only facilities within the im-

proved area of an existing compressor, 
meter, or regulator station. It must de-
scribe aquatic life, wildlife, and vegeta-
tion in the vicinity of the proposed 
project; expected impacts on these re-
sources including potential effects on 
biodiversity; and proposed mitigation, 
enhancement or protection measures. 
Resource Report 3 must: 

(1) Describe commercial and rec-
reational warmwater, coldwater, and 
saltwater fisheries in the affected area 
and associated significant habitats 
such as spawning or rearing areas and 
estuaries. 

(2) Describe terrestrial habitats, in-
cluding wetlands, typical wildlife habi-
tats, and rare, unique, or otherwise sig-
nificant habitats that might be af-
fected by the proposed action. Describe 
typical species that have commercial, 
recreational, or aesthetic value. 

(3) Describe and provide the affected 
acreage of vegetation cover types that 
would be affected, including unique 
ecosystems or communities such as 
remnant prairie or old-growth forest, 
or significant individual plants, such as 
old-growth specimen trees. 

(4) Describe the impact of construc-
tion and operation on aquatic and ter-
restrial species and their habitats, in-
cluding the possibility of a major alter-
ation to ecosystems or biodiversity, 
and any potential impact on state-list-
ed endangered or threatened species. 
Describe the impact of maintenance, 
clearing and treatment of the project 
area on fish, wildlife, and vegetation. 
Surveys may be required to determine 
specific areas of significant habitats or 
communities of species of special con-
cern to state or local agencies. 

(5) Identify all federally listed or pro-
posed endangered or threatened species 
and critical habitat that potentially 
occur in the vicinity of the project. 
Discuss the results of the consultation 
requirements listed in § 380.13(b) at 
least through § 380.13(b)(5)(i) and in-
clude any written correspondence that 
resulted from the consultation. The 
initial application must include the re-
sults of any required surveys unless 
seasonal considerations make this im-
practical. If species surveys are im-
practical, there must be field surveys 
to determine the presence of suitable 
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habitat unless the entire project area 
is suitable habitat. 

(6) Identify all federally listed essen-
tial fish habitat (EFH) that potentially 
occurs in the vicinity of the project. 
Provide information on all EFH, as 
identified by the pertinent Federal 
fishery management plans, that may 
be adversely affected by the project 
and the results of abbreviated con-
sultations with NMFS, and any result-
ing EFH assessments. 

(7) Describe site-specific mitigation 
measures to minimize impacts on fish-
eries, wildlife, and vegetation. 

(8) Include copies of correspondence 
not provided pursuant to paragraph 
(e)(5) of this section, containing rec-
ommendations from appropriate Fed-
eral and state fish and wildlife agencies 
to avoid or limit impact on wildlife, 
fisheries, and vegetation, and the appli-
cant’s response to the recommenda-
tions. 

(f) Resource Report 4—Cultural re-
sources. This report is required for all 
applications. In order to prepare this 
report, the applicant must follow the 
principles in § 380.14 of this part. Guid-
ance on the content and the format for 
the documentation listed below, as well 
as professional qualifications of pre-
parers, is detailed in ‘‘OPR’s Guidelines 
for Reporting on Cultural Resources In-
vestigations,’’ which is available from 
the Commission Internet home page or 
from the Commission staff. 

(1) Resource Report 4 must contain: 
(i) Documentation of the applicant’s 

initial cultural resources consultation, 
including consultations with Native 
Americans and other interested per-
sons (if appropriate); 

(ii) Overview and Survey Reports, as 
appropriate; 

(iii) Evaluation Report, as appro-
priate; 

(iv) Treatment Plan, as appropriate; 
and 

(v) Written comments from State 
Historic Preservation Officer(s) 
(SHPO), Tribal Historic Preservation 
Officers (THPO), as appropriate, and 
applicable land-managing agencies on 
the reports in paragraphs (f)(1)(i)–(iv) 
of this section. 

(2) Initial filing requirements. The ini-
tial application must include the Docu-
mentation of initial cultural resource 

consultation, the Overview and Survey 
Reports, if required, and written com-
ments from SHPOs, THPOs and land-
managing agencies, if available. The 
initial cultural resources consultations 
should establish the need for surveys. 
If surveys are deemed necessary by the 
consultation with the SHPO/THPO, the 
survey report must be filed with the 
application. 

(i) If the comments of the SHPOs, 
THPOs, or land-management agencies 
are not available at the time the appli-
cation is filed, they may be filed sepa-
rately, but they must be filed before a 
final certificate is issued. 

(ii) If landowners deny access to pri-
vate property and certain areas are not 
surveyed, the unsurveyed area must be 
identified by mileposts, and supple-
mental surveys or evaluations shall be 
conducted after access is granted. In 
such circumstances, reports, and treat-
ment plans, if necessary, for those in-
accessible lands may be filed after a 
certificate is issued. 

(3) The Evaluation Report and Treat-
ment Plan, if required, for the entire 
project must be filed before a final cer-
tificate is issued. 

(i) The Evaluation Report may be 
combined in a single synthetic report 
with the Overview and Survey Reports 
if the SHPOs, THPOs, and land-man-
agement agencies allow and if it is 
available at the time the application is 
filed. 

(ii) In preparing the Treatment Plan, 
the applicant must consult with the 
Commission staff, the SHPO, and any 
applicable THPO and land-management 
agencies. 

(iii) Authorization to implement the 
Treatment Plan will occur only after 
the final certificate is issued. 

(4) Applicant must request privileged 
treatment for all material filed with 
the Commission containing location, 
character, and ownership information 
about cultural resources in accordance 
with § 388.112 of this chapter. The cover 
and relevant pages or portions of the 
report should be clearly labeled in bold 
lettering: ‘‘CONTAINS PRIVILEGED 
INFORMATION—DO NOT RELEASE.’’ 

(5) Except as specified in a final Com-
mission order, or by the Director of the 
Office of Pipeline Regulation, construc-
tion may not begin until all cultural 
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resource reports and plans have been 
approved. 

(g) Resource Report 5—Socioeconomics. 
This report is required only for applica-
tions involving significant above-
ground facilities, including, among 
others, conditioning or liquefied nat-
ural gas (LNG) plants. It must identify 
and quantify the impacts of con-
structing and operating the proposed 
project on factors affecting towns and 
counties in the vicinity of the project. 
Resource Report 5 must: 

(1) Describe the socioeconomic im-
pact area. 

(2) Evaluate the impact of any sub-
stantial immigration of people on gov-
ernmental facilities and services and 
plans to reduce the impact on the local 
infrastructure. 

(3) Describe on-site manpower re-
quirements and payroll during con-
struction and operation, including the 
number of construction personnel who 
currently reside within the impact 
area, would commute daily to the site 
from outside the impact area, or would 
relocate temporarily within the impact 
area. 

(4) Determine whether existing hous-
ing within the impact area is sufficient 
to meet the needs of the additional 
population. 

(5) Describe the number and types of 
residences and businesses that would 
be displaced by the project, procedures 
to be used to acquire these properties, 
and types and amounts of relocation 
assistance payments. 

(6) Conduct a fiscal impact analysis 
evaluating incremental local govern-
ment expenditures in relation to incre-
mental local government revenues that 
would result from construction of the 
project. Incremental expenditures in-
clude, but are not limited to, school op-
erating costs, road maintenance and 
repair, public safety, and public utility 
costs. 

(h) Resource Report 6—Geological re-
sources. This report is required for ap-
plications involving LNG facilities and 
all other applications, except those in-
volving only facilities within the 
boundaries of existing aboveground fa-
cilities, such as a compressor, meter, 
or regulator station. It must describe 
geological resources and hazards in the 
project area that might be directly or 

indirectly affected by the proposed ac-
tion or that could place the proposed 
facilities at risk, the potential effects 
of those hazards on the facility, and 
methods proposed to reduce the effects 
or risks. Resource Report 6 must: 

(1) Describe, by milepost, mineral re-
sources that are currently or poten-
tially exploitable; 

(2) Describe, by milepost, existing 
and potential geological hazards and 
areas of nonroutine geotechnical con-
cern, such as high seismicity areas, ac-
tive faults, and areas susceptible to 
soil liquefaction; planned, active, and 
abandoned mines; karst terrain; and 
areas of potential ground failure, such 
as subsidence, slumping, and 
landsliding. Discuss the hazards posed 
to the facility from each one. 

(3) Describe how the project would be 
located or designed to avoid or mini-
mize adverse effects to the resources or 
risk to itself, including geotechnical 
investigations and monitoring that 
would be conducted before, during, and 
after construction. Discuss also the po-
tential for blasting to affect struc-
tures, and the measures to be taken to 
remedy such effects. 

(4) Specify methods to be used to pre-
vent project-induced contamination 
from surface mines or from mine 
tailings along the right-of-way and 
whether the project would hinder mine 
reclamation or expansion efforts. 

(5) If the application involves an LNG 
facility located in zones 2, 3, or 4 of the 
Uniform Building Code’s Seismic Risk 
Map, or where there is potential for 
surface faulting or liquefaction, pre-
pare a report on earthquake hazards 
and engineering in conformance with 
‘‘Data Requirements for the Seismic Re-
view of LNG Facilities,’’ NBSIR 84–2833. 
This document may be obtained from 
the Commission staff. 

(6) If the application is for under-
ground storage facilities: 

(i) Describe how the applicant would 
control and monitor the drilling activ-
ity of others within the field and buffer 
zone; 

(ii) Describe how the applicant would 
monitor potential effects of the oper-
ation of adjacent storage or production 
facilities on the proposed facility, and 
vice versa; 
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(iii) Describe measures taken to lo-
cate and determine the condition of old 
wells within the field and buffer zone 
and how the applicant would reduce 
risk from failure of known and undis-
covered wells; and 

(iv) Identify and discuss safety and 
environmental safeguards required by 
state and Federal drilling regulations. 

(i) Resource Report 7—Soils. This re-
port is required for all applications ex-
cept those not involving soil disturb-
ance. It must describe the soils that 
would be affected by the proposed 
project, the effect on those soils, and 
measures proposed to minimize or 
avoid impact. Resource Report 7 must: 

(1) List, by milepost, the soil associa-
tions that would be crossed and de-
scribe the erosion potential, fertility, 
and drainage characteristics of each as-
sociation. 

(2) If an aboveground facility site is 
greater than 5 acres: 

(i) List the soil series within the 
property and the percentage of the 
property comprised of each series; 

(ii) List the percentage of each series 
which would be permanently disturbed; 

(iii) Describe the characteristics of 
each soil series; and 

(iv) Indicate which are classified as 
prime or unique farmland by the U.S. 
Department of Agriculture, Natural 
Resources Conservation Service. 

(3) Identify, by milepost, potential 
impact from: Soil erosion due to water, 
wind, or loss of vegetation; soil com-
paction and damage to soil structure 
resulting from movement of construc-
tion vehicles; wet soils and soils with 
poor drainage that are especially prone 
to structural damage; damage to drain-
age tile systems due to movement of 
construction vehicles and trenching ac-
tivities; and interference with the oper-
ation of agricultural equipment due to 
the probability of large stones or blast-
ed rock occurring on or near the sur-
face as a result of construction. 

(4) Identify, by milepost, cropland 
and residential areas where loss of soil 
fertility due to trenching and back-
filling could occur. 

(5) Describe proposed mitigation 
measures to reduce the potential for 
adverse impact to soils or agricultural 
productivity. Compare proposed miti-
gation measures with the staff’s cur-

rent ‘‘Upland Erosion Control, Revegeta-
tion and Maintenance Plan’’, which is 
available from the Commission Inter-
net home page or from the Commission 
staff, and explain how proposed mitiga-
tion measures provide equivalent or 
greater protections to the environ-
ment. 

(j) Resource Report 8—Land use, recre-
ation and aesthetics. This report is re-
quired for all applications except those 
involving only facilities which are of 
comparable use at existing compressor, 
meter, and regulator stations. It must 
describe the existing uses of land on, 
and (where specified) within 0.25 mile 
of, the proposed project and changes to 
those land uses that would occur if the 
project is approved. The report shall 
discuss proposed mitigation measures, 
including protection and enhancement 
of existing land use. Resource Report 8 
must: 

(1) Describe the width and acreage re-
quirements of all construction and per-
manent rights-of-way and the acreage 
required for each proposed plant and 
operational site, including injection or 
withdrawal wells. 

(i) List, by milepost, locations where 
the proposed right-of-way would be ad-
jacent to existing rights-of-way of any 
kind. 

(ii) Identify, preferably by diagrams, 
existing rights-of-way that would be 
used for a portion of the construction 
or operational right-of-way, the over-
lap and how much additional width 
would be required. 

(iii) Identify the total amount of land 
to be purchased or leased for each 
aboveground facility, the amount of 
land that would be disturbed for con-
struction and operation of the facility, 
and the use of the remaining land not 
required for project operation. 

(iv) Identify the size of typical stag-
ing areas and expanded work areas, 
such as those at railroad, road, and 
waterbody crossings, and the size and 
location of all pipe storage yards and 
access roads. 

(2) Identify, by milepost, the existing 
use of lands crossed by the proposed 
pipeline, or on or adjacent to each pro-
posed plant and operational site. 

(3) Describe planned development on 
land crossed or within 0.25 mile of pro-
posed facilities, the time frame (if 
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available) for such development, and 
proposed coordination to minimize im-
pacts on land use. Planned develop-
ment means development which is in-
cluded in a master plan or is on file 
with the local planning board or the 
county. 

(4) Identify, by milepost and length 
of crossing, the area of direct effect of 
each proposed facility and operational 
site on sugar maple stands, orchards 
and nurseries, landfills, operating 
mines, hazardous waste sites, state 
wild and scenic rivers, state or local 
designated trails, nature preserves, 
game management areas, remnant 
prairie, old-growth forest, national or 
state forests, parks, golf courses, des-
ignated natural, recreational or scenic 
areas, or registered natural landmarks, 
Native American religious sites and 
traditional cultural properties to the 
extent they are known to the public at 
large, and reservations, lands identified 
under the Special Area Management 
Plan of the Office of Coastal Zone Man-
agement, National Oceanic and Atmos-
pheric Administration, and lands 
owned or controlled by Federal or state 
agencies or private preservation 
groups. Also identify if any of those 
areas are located within 0.25 mile of 
any proposed facility. 

(5) Identify, by milepost, all resi-
dences and buildings within 50 feet of 
the proposed pipeline construction 
right-of-way and the distance of the 
residence or building from the right-of-
way. Provide survey drawings or align-
ment sheets to illustrate the location 
of the facilities in relation to the 
buildings. 

(6) Describe any areas crossed by or 
within 0.25 mile of the proposed pipe-
line or plant and operational sites 
which are included in, or are des-
ignated for study for inclusion in: The 
National Wild and Scenic Rivers Sys-
tem (16 U.S.C. 1271); The National 
Trails System (16 U.S.C. 1241); or a wil-
derness area designated under the Wil-
derness Act (16 U.S.C. 1132). 

(7) For facilities within a designated 
coastal zone management area, provide 
a consistency determination or evi-
dence that the applicant has requested 
a consistency determination from the 
state’s coastal zone management pro-
gram. 

(8) Describe the impact the project 
will have on present uses of the af-
fected area as identified above, includ-
ing commercial uses, mineral re-
sources, recreational areas, public 
health and safety, and the aesthetic 
value of the land and its features. De-
scribe any temporary or permanent re-
strictions on land use resulting from 
the project. 

(9) Describe mitigation measures in-
tended for all special use areas identi-
fied under paragraphs (j)(2) through (6) 
of this section. 

(10) Describe proposed typical mitiga-
tion measures for each residence that 
is within 50 feet of the edge of the pipe-
line construction right-of-way, as well 
as any proposed residence-specific 
mitigation. Describe how residential 
property, including for example, 
fences, driveways, stone walls, side-
walks, water supply, and septic sys-
tems, would be restored. Describe com-
pensation plans for temporary and per-
manent rights-of-way and the eminent 
domain process for the affected areas. 

(11) Describe measures proposed to 
mitigate the aesthetic impact of the 
facilities especially for aboveground fa-
cilities such as compressor or meter 
stations. 

(12) Demonstrate that applications 
for rights-of-way or other proposed 
land use have been or soon will be filed 
with Federal land-management agen-
cies with jurisdiction over land that 
would be affected by the project. 

(k) Resource Report 9—Air and noise 
quality. This report is required for ap-
plications involving compressor facili-
ties at new or existing stations, and for 
all new LNG facilities. It must identify 
the effects of the project on the exist-
ing air quality and noise environment 
and describe proposed measures to 
mitigate the effects. Resource Report 9 
must: 

(1) Describe the existing air quality, 
including background levels of nitro-
gen dioxide and other criteria pollut-
ants which may be emitted above EPA-
identified significance levels. 

(2) Quantitatively describe existing 
noise levels at noise-sensitive areas, 
such as schools, hospitals, or resi-
dences and include any areas covered 
by relevant state or local noise ordi-
nances. 
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(i) Report existing noise levels as the 
Leq (day), Leq (night), and Ldn and in-
clude the basis for the data or esti-
mates. 

(ii) For existing compressor stations, 
include the results of a sound level sur-
vey at the site property line and near-
by noise-sensitive areas while the com-
pressors are operated at full load. 

(iii) For proposed new compressor 
station sites, measure or estimate the 
existing ambient sound environment 
based on current land uses and activi-
ties. 

(iv) Include a plot plan that identi-
fies the locations and duration of noise 
measurements, the time of day, weath-
er conditions, wind speed and direction, 
engine load, and other noise sources 
present during each measurement. 

(3) Estimate the impact of the 
project on air quality, including how 
existing regulatory standards would be 
met. 

(i) Provide the emission rate of nitro-
gen oxides from existing and proposed 
facilities, expressed in pounds per hour 
and tons per year for maximum oper-
ating conditions, include supporting 
calculations, emission factors, fuel 
consumption rates, and annual hours of 
operation. 

(ii) For major sources of air emis-
sions (as defined by the Environmental 
Protection Agency), provide copies of 
applications for permits to construct 
(and operate, if applicable) or for appli-
cability determinations under regula-
tions for the prevention of significant 
air quality deterioration and subse-
quent determinations. 

(4) Provide a quantitative estimate of 
the impact of the project on noise lev-
els at noise-sensitive areas, such as 
schools, hospitals, or residences. 

(i) Include step-by-step supporting 
calculations or identify the computer 
program used to model the noise levels, 
the input and raw output data and all 
assumptions made when running the 
model, far-field sound level data for 
maximum facility operation, and the 
source of the data. 

(ii) Include sound pressure levels for 
unmuffled engine inlets and exhausts, 
engine casings, and cooling equipment; 
dynamic insertion loss for all mufflers; 
sound transmission loss for all com-
pressor building components, including 

walls, roof, doors, windows and ventila-
tion openings; sound attenuation from 
the station to nearby noise-sensitive 
areas; the manufacturer’s name, the 
model number, the performance rating; 
and a description of each noise source 
and noise control component to be em-
ployed at the proposed compressor sta-
tion. For proposed compressors the ini-
tial filing must include at least the 
proposed horsepower, type of compres-
sion, and energy source for the com-
pressor. 

(iii) Far-field sound level data meas-
ured from similar units in service else-
where, when available, may be sub-
stituted for manufacturer’s far-field 
sound level data. 

(iv) If specific noise control equip-
ment has not been chosen, include a 
schedule for submitting the data prior 
to certification. 

(v) The estimate must demonstrate 
that the project will comply with ap-
plicable noise regulations and show 
how the facility will meet the fol-
lowing requirements: 

(A) The noise attributable to any new 
compressor station, compression added 
to an existing station, or any modifica-
tion, upgrade or update of an existing 
station, must not exceed a day- night 
sound level (Ldn) of 55 dBA at any pre-
existing noise-sensitive area (such as 
schools, hospitals, or residences). 

(B) New compressor stations or modi-
fications of existing stations shall not 
result in a perceptible increase in vi-
bration at any noise-sensitive area. 

(5) Describe measures and manufac-
turer’s specifications for equipment 
proposed to mitigate impact to air and 
noise quality, including emission con-
trol systems, installation of filters, 
mufflers, or insulation of piping and 
buildings, and orientation of equip-
ment away from noise-sensitive areas. 

(l) Resource Report 10—Alternatives. 
This report is required for all applica-
tions. It must describe alternatives to 
the project and compare the environ-
mental impacts of such alternatives to 
those of the proposal. The discussion 
must demonstrate how environmental 
benefits and costs were weighed 
against economic benefits and costs, 
and technological and procedural con-
straints. The potential for each alter-
native to meet project deadlines and 
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the environmental consequences of 
each alternative shall be discussed. Re-
source Report 10 must: 

(1) Discuss the ‘‘no action’’ alter-
native and the potential for accom-
plishing the proposed objectives 
through the use of other systems and/
or energy conservation. Provide an 
analysis of the relative environmental 
benefits and costs for each alternative. 

(2) Describe alternative routes or lo-
cations considered for each facility 
during the initial screening for the 
project. 

(i) For alternative routes considered 
in the initial screening for the project 
but eliminated, describe the environ-
mental characteristics of each route or 
site, and the reasons for rejecting it. 
Identify the location of such alter-
natives on maps of sufficient scale to 
depict their location and relationship 
to the proposed action, and the rela-
tionship of the pipeline to existing 
rights-of-way. 

(ii) For alternative routes or loca-
tions considered for more in-depth con-
sideration, describe the environmental 
characteristics of each route or site 
and the reasons for rejecting it. Pro-
vide comparative tables showing the 
differences in environmental charac-
teristics for the alternative and pro-
posed action. The location of any alter-
natives in this paragraph shall be pro-
vided on maps equivalent to those re-
quired in paragraph (c)(2) of this sec-
tion. 

(m) Resource Report 11—Reliability and 
safety. This report is required for appli-
cations involving new or recommis-
sioned LNG facilities. Information pre-
viously filed with the Commission need 
not be refiled if the applicant verifies 
its continued validity. This report 
shall address the potential hazard to 
the public from failure of facility com-
ponents resulting from accidents or 
natural catastrophes, how these events 
would affect reliability, and what pro-
cedures and design features have been 
used to reduce potential hazards. Re-
source Report 11 must: 

(1) Describe measures proposed to 
protect the public from failure of the 
proposed facilities (including coordina-
tion with local agencies). 

(2) Discuss hazards, the environ-
mental impact, and service interrup-

tions which could reasonably ensue 
from failure of the proposed facilities. 

(3) Discuss design and operational 
measures to avoid or reduce risk. 

(4) Discuss contingency plans for 
maintaining service or reducing down-
time. 

(5) Describe measures used to exclude 
the public from hazardous areas. Dis-
cuss measures used to minimize prob-
lems arising from malfunctions and ac-
cidents (with estimates of probability 
of occurrence) and identify standard 
procedures for protecting services and 
public safety during maintenance and 
breakdowns. 

(n) Resource Report 12—PCB contami-
nation. This report is required for ap-
plications involving the replacement, 
abandonment by removal, or abandon-
ment in place of pipeline facilities de-
termined to have polychlorinated 
biphenyls (PCBs) in excess of 50 ppm in 
pipeline liquids. Resource Report 12 
must: 

(1) Provide a statement that activi-
ties would comply with an approved 
EPA disposal permit, with the dates of 
issuance and expiration specified, or 
with the requirements of the Toxic 
Substances Control Act. 

(2) For compressor station modifica-
tions on sites that have been deter-
mined to have soils contaminated with 
PCBs, describe the status of remedi-
ation efforts completed to date. 

(o) Resource Report 13—Engineering 
and design material. This report is re-
quired for construction of new liquefied 
natural gas (LNG) facilities, or the re-
commissioning of existing LNG facili-
ties. If the recommissioned facility is 
existing and is not being replaced, relo-
cated, or significantly altered, resub-
mittal of information already on file 
with the Commission is unnecessary. 
Resource Report 13 must: 

(1) Provide a detailed plot plan show-
ing the location of all major compo-
nents to be installed, including com-
pression, pretreatment, liquefaction, 
storage, transfer piping, vaporization, 
truck loading/unloading, vent stacks, 
pumps, and auxiliary or appurtenant 
service facilities. 
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(2) Provide a detailed layout of the 
fire protection system showing the lo-
cation of fire water pumps, piping, hy-
drants, hose reels, dry chemical sys-
tems, high expansion foam systems, 
and auxiliary or appurtenant service 
facilities. 

(3) Provide a layout of the hazard de-
tection system showing the location of 
combustible-gas detectors, fire detec-
tors, heat detectors, smoke or combus-
tion product detectors, and low tem-
perature detectors. Identify those de-
tectors that activate automatic shut-
downs and the equipment that would 
shut down. Include all safety provi-
sions incorporated in the plant design, 
including automatic and manually ac-
tivated emergency shutdown systems. 

(4) Provide a detailed layout of the 
spill containment system showing the 
location of impoundments, sumps, 
subdikes, channels, and water removal 
systems. 

(5) Provide manufacturer’s specifica-
tions, drawings, and literature on the 
fail-safe shut-off valve for each loading 
area at a marine terminal (if applica-
ble). 

(6) Provide a detailed layout of the 
fuel gas system showing all taps with 
process components. 

(7) Provide copies of company, engi-
neering firm, or consultant studies of a 
conceptual nature that show the engi-
neering planning or design approach to 
the construction of new facilities or 
plants. 

(8) Provide engineering information 
on major process components related 
to the first six items above, which in-
clude (as applicable) function, capac-
ity, type, manufacturer, drive system 
(horsepower, voltage), operating pres-
sure, and temperature. 

(9) Provide manuals and construction 
drawings for LNG storage tank(s). 

(10) Provide up-to-date piping and in-
strumentation diagrams. Include a de-
scription of the instrumentation and 
control philosophy, type of instrumen-
tation (pneumatic, electronic), use of 
computer technology, and control 
room display and operation. Also, pro-
vide an overall schematic diagram of 
the entire process flow system, includ-
ing maps, materials, and energy bal-
ances. 

(11) Provide engineering information 
on the plant’s electrical power genera-
tion system, distribution system, 
emergency power system, 
uninterruptible power system, and bat-
tery backup system. 

(12) Identify of all codes and stand-
ards under which the plant (and marine 
terminal, if applicable) will be de-
signed, and any special considerations 
or safety provisions that were applied 
to the design of plant components. 

(13) Provide a list of all permits or 
approvals from local, state, Federal, or 
Native American groups or Indian 
agencies required prior to and during 
construction of the plant, and the sta-
tus of each, including the date filed, 
the date issued, and any known obsta-
cles to approval. Include a description 
of data records required for submission 
to such agencies and transcripts of any 
public hearings by such agencies. Also 
provide copies of any correspondence 
relating to the actions by all, or any, 
of these agencies regarding all required 
approvals. 

(14) Identify how each applicable re-
quirement will comply with 49 CFR 
part 193 and the National Fire Protec-
tion Association 59A LNG Standards. 
For new facilities, the siting require-
ments of 49 CFR part 193, subpart B, 
must be given special attention. If ap-
plicable, vapor dispersion calculations 
from LNG spills over water should also 
be presented to ensure compliance with 
the U.S. Coast Guard’s LNG regula-
tions in 33 CFR part 127. 

(15) Provide seismic information 
specified in Data Requirements for the 
Seismic Review of LNG facilities 
(NBSIR 84–2833, available from FERC 
staff) for facilities that would be lo-
cated in zone 2, 3, or 4 of the Uniform 
Building Code Seismic Map of the 
United States. 

[Order 603, 64 FR 26611, May 14, 1999, as 
amended by Order 603–A, 64 FR 54537, Oct. 7, 
1999; Order 609, 64 FR 57392, Oct. 25, 1999]

§ 380.13 Compliance with the Endan-
gered Species Act. 

(a) Definitions. For purposes of this 
section: 

(1) Listed species and critical habitat 
have the same meaning as provided in 
50 CFR 402.02. 
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(2) Project area means any area sub-
ject to construction activities (for ex-
ample, material storage sites, tem-
porary work areas, and new access 
roads) necessary to install or abandon 
the facilities. 

(b) Procedures for informal 
consultation—(1) Designation of non-Fed-
eral representative. The project sponsor 
is designated as the Commission’s non-
Federal representative for purposes of 
informal consultations with the U.S. 
Fish and Wildlife Service (FWS) and 
the National Marine Fisheries Service 
(NMFS) under the Endangered Species 
Act of 1973, as amended (ESA). 

(2) Consultation requirement. (i) Prior 
to the filing of the environmental re-
port specified in § 380.12, the project 
sponsor must contact the appropriate 
regional or field office of the FWS or 
the NMFS, or both if appropriate, to 
initiate informal consultations, unless 
it is proceeding pursuant to a blanket 
clearance issued by the FWS and/or 
NMFS which is less than 1 year old and 
the clearance does not specify more 
frequent consultation. 

(ii) If a blanket clearance is more 
than 1 year old or less than 1 year old 
and specifies more frequent consulta-
tions, or if the project sponsor is not 
proceeding pursuant to a blanket clear-
ance, the project sponsor must request 
a list of federally listed or proposed 
species and designated or proposed crit-
ical habitat that may be present in the 
project area, or provide the consulted 
agency with such a list for its concur-
rence. 

(iii) The consulted agency will pro-
vide a species and critical habitat list 
or concur with the species list provided 
within 30 days of its receipt of the ini-
tial request. In the event that the con-
sulted agency does not provide this in-
formation within this time period, the 
project sponsor may notify the Direc-
tor of the Office of Pipeline Regulation 
and continue with the remaining proce-
dures of this section. 

(3) End of informal consultation. (i) At 
any time during the informal consulta-
tions, the consulted agency may deter-
mine or confirm: 

(A) That no listed or proposed spe-
cies, or designated or proposed critical 
habitat, occurs in the project area; or 

(B) That the project is not likely to 
adversely affect a listed species or crit-
ical habitat; 

(ii) If the consulted agency provides 
the determination or confirmation de-
scribed in paragraph (b)(3)(i) of this 
section, no further consultation is re-
quired. 

(4) Potential impact to proposed species. 
(i) If the consulted agency, pursuant to 
informal consultations, initially deter-
mines that any species proposed to be 
listed, or proposed critical habitat, oc-
curs in the project area, the project 
sponsor must confer with the consulted 
agency on methods to avoid or reduce 
the potential impact. 

(ii) The project sponsor shall include 
in its proposal, a discussion of any 
mitigating measures recommended 
through the consultation process. 

(5) Continued informal consultations for 
listed species. (i) If the consulted agency 
initially determines, pursuant to the 
informal consultations, that a listed 
species or designated critical habitat 
may occur in the project area, the 
project sponsor must continue informal 
consultations with the consulted agen-
cy to determine if the proposed project 
may affect the species or designated 
critical habitat. These consultations 
may include discussions with experts 
(including experts provided by the con-
sulted agency), habitat identification, 
field surveys, biological analyses, and 
the formulation of mitigation meas-
ures. If the provided information indi-
cates that the project is not likely to 
adversely affect a listed species or crit-
ical habitat, the consulting agency will 
provide a letter of concurrence which 
completes informal consultation. 

(ii) The project sponsor must prepare 
a Biological Assessment unless the 
consulted agency indicates that the 
proposed project is not likely to ad-
versely affect a specific listed species 
or its designated critical habitat. The 
Biological Assessment must contain 
the following information for each spe-
cies contained in the consulted agen-
cy’s species list: 

(A) Life history and habitat require-
ments; 

(B) Results of detailed surveys to de-
termine if individuals, populations, or 
suitable, unoccupied habitat exists in 
the proposed project’s area of effect; 
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(C) Potential impacts, both beneficial 
and negative, that could result from 
the construction and operation of the 
proposed project, or disturbance associ-
ated with the abandonment, if applica-
ble; and 

(D) Proposed mitigation that would 
eliminate or minimize these potential 
impacts. 

(iii) All surveys must be conducted 
by qualified biologists and must use 
FWS and/or NMFS approved survey 
methodology. In addition, the Biologi-
cal Assessment must include the fol-
lowing information: 

(A) Name(s) and qualifications of per-
son(s) conducting the survey; 

(B) Survey methodology; 
(C) Date of survey(s); and 
(D) Detailed and site-specific identi-

fication of size and location of all areas 
surveyed. 

(iv) The project sponsor must provide 
a draft Biological Assessment directly 
to the environmental staff of the Office 
of Pipeline Regulation for review and 
comment and/or submission to the con-
sulted agency. If the consulted agency 
fails to provide formal comments on 
the Biological Assessment to the 
project sponsor within 30 days of its re-
ceipt, as specified in 50 CFR 402.120, the 
project sponsor may notify the Direc-
tor, OPR, and follow the procedures in 
paragraph (c) of this section. 

(v) The consulted agency’s comments 
on the Biological Assessment’s deter-
mination must be filed with the Com-
mission. 

(c) Notification to Director. In the 
event that the consulted agency fails 
to respond to requests by the project 
sponsor under paragraph (b) of this sec-
tion, the project sponsor must notify 
the Director of the Office of Pipeline 
Regulation. The notification must in-
clude all information, reports, letters, 
and other correspondence prepared pur-
suant to this section. The Director will 
determine whether: 

(1) Additional informal consultation 
is required; 

(2) Formal consultation must be ini-
tiated under paragraph (d) of this sec-
tion; or 

(3) Construction may proceed. 
(d) Procedures for formal consultation. 

(1) In the event that formal consulta-
tion is required pursuant to paragraphs 

(b)(5)(v) or (c)(2) of this section, the 
Commission staff will initiate formal 
consultation with the FWS and/or 
NMFS, as appropriate, and will request 
that the consulted agency designate a 
lead Regional Office, lead Field/Dis-
trict Office, and Project Manager, as 
necessary, to facilitate the formal con-
sultation process. In addition, the 
Commission will designate a contact 
for formal consultation purposes. 

(2) During formal consultation, the 
consulted agency, the Commission, and 
the project sponsor will coordinate and 
consult to determine potential impacts 
and mitigation which can be imple-
mented to minimize impacts. The Com-
mission and the consulted agency will 
schedule coordination meetings and/or 
field visits as necessary. 

(3) The formal consultation period 
will last no longer than 90 days, unless 
the consulted agency, the Commission, 
and project sponsor mutually agree to 
an extension of this time period. 

(4) The consulted agency will provide 
the Commission with a Biological 
Opinion on the proposed project, as 
specified in 50 CFR 402.14(e), within 45 
days of the completion of formal con-
sultation. 

[Order 603, 64 FR 26617, May 14, 1999]

§ 380.14 Compliance with the National 
Historic Preservation Act. 

(a) Section 106 of the National His-
toric Preservation Act, as amended (16 
U.S.C. 470(f)) (NHPA), requires the 
Commission take into account the ef-
fect of a proposed project on any his-
toric property and to afford the Advi-
sory Council on Historic Preservation 
(Council) an opportunity to comment 
on projects if required under 36 CFR 
800. The project sponsor, as a non-Fed-
eral party, assists the Commission in 
meeting its obligations under NHPA 
section 106 and the implementing regu-
lations at 36 CFR part 800 by following 
the procedures at § 380.12(f). The project 
sponsor may contact the Commission 
at any time for assistance. The Com-
mission will review the resultant fil-
ings. 

(1) The Commission’s NHPA section 
106 responsibilities apply to public and 
private lands, unless subject to the pro-
visions of paragraph (a)(2) of this sec-
tion. The project sponsor will assist 
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the Commission in taking into account 
the views of interested parties, Native 
Americans, and tribal leaders. 

(2) If Federal or Tribal land is af-
fected by a proposed project, the 
project sponsor shall adhere to any re-
quirements for cultural resources stud-
ies of the applicable Federal land- man-
aging agencies on Federal lands and 
any tribal requirements on Tribal 
lands. The project sponsor must iden-
tify, in Resource Report 4 filed with 
the application, the status of cultural 
resources studies on Federal or Tribal 
lands, as applicable. 

(3) The project sponsor must consult 
with the SHPO(s) and THPOs, if appro-
priate. If the SHPO or THPO declines 
to consult with the project sponsor, the 
project sponsor shall not continue with 
consultations, except as instructed by 
the Director of the Office of Pipeline 
Regulation. 

(4) If the project is covered by an 
agreement document among the Com-
mission, Council, SHPO(s), THPO(s), 
land-managing agencies, project spon-
sors, and interested persons, as appro-
priate, then that agreement will pro-
vide for compliance with NHPA section 
106, as applicable. 

(b) [Reserved] 

[Order 603, 64 FR 26618, May 14, 1999]

§ 380.15 Siting and maintenance re-
quirements. 

(a) Avoidance or minimization of ef-
fects. The siting, construction, and 
maintenance of facilities shall be un-
dertaken in a way that avoids or mini-
mizes effects on scenic, historic, wild-
life, and recreational values. 

(b) Landowner consideration. The de-
sires of landowners should be taken 
into account in the planning, locating, 
clearing, and maintenance of rights-of-
way and the construction of facilities 
on their property, so long as the result 
is consistent with applicable require-
ments of law, including laws relating 
to land-use and any requirements im-
posed by the Commission. 

(c) Safety regulations. The require-
ments of this paragraph do not affect a 
project sponsor’s obligation to comply 
with safety regulations of the U.S. De-
partment of Transportation and recog-
nized safe engineering practices. 

(d) Pipeline construction. (1) The use, 
widening, or extension of existing 
rights-of-way must be considered in lo-
cating proposed facilities. 

(2) In locating proposed facilities, the 
project sponsor shall, to the extent 
practicable, avoid places listed on, or 
eligible for listing on, the National 
Register of Historic Places; natural 
landmarks listed on the National Reg-
ister of Natural Landmarks; officially 
designated parks; wetlands; and scenic, 
recreational, and wildlife lands. If 
rights-of-way must be routed near or 
through such places, attempts should 
be made to minimize visibility from 
areas of public view and to preserve the 
character and existing environment of 
the area. 

(3) Rights-of-way should avoid for-
ested areas and steep slopes where 
practical. 

(4) Rights-of-way clearing should be 
kept to the minimum width necessary. 

(5) In selecting a method to clear 
rights-of-way, soil stability and protec-
tion of natural vegetation and adjacent 
resources should be taken into ac-
count. 

(6) Trees and vegetation cleared from 
rights-of-way in areas of public view 
should be disposed of without undue 
delay. 

(7) Remaining trees and shrubs 
should not be unnecessarily damaged. 

(8) Long foreground views of cleared 
rights-of-way through wooded areas 
that are visible from areas of public 
view should be avoided. 

(9) Where practical, rights-of-way 
should avoid crossing hills and other 
high points at their crests where the 
crossing is in a forested area and the 
resulting notch is clearly visible in the 
foreground from areas of public view. 

(10) Screen plantings should be em-
ployed where rights-of-way enter for-
ested areas from a clearing and where 
the clearing is plainly visible in the 
foreground from areas of public view. 

(11) Temporary roads should be de-
signed for proper drainage and built to 
minimize soil erosion. Upon abandon-
ment, the road area should be restored 
and stabilized without undue delay. 

(e) Right-of-way maintenance. (1) 
Vegetation covers established on a 
right-of-way should be properly main-
tained. 
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(2) Access and service roads should be 
maintained with proper cover, water 
bars, and the proper slope to minimize 
soil erosion. They should be jointly 
used with other utilities and land-man-
agement agencies where practical. 

(3) Chemical control of vegetation 
should not be used unless authorized by 
the landowner or land-managing agen-
cy. When chemicals are used for con-
trol of vegetation, they should be ap-
proved by EPA for such use and used in 
conformance with all applicable regu-
lations. 

(f) Construction of aboveground facili-
ties. (1) Unobtrusive sites should be se-
lected for the location of aboveground 
facilities. 

(2) Aboveground facilities should 
cover the minimum area practicable. 

(3) Noise potential should be consid-
ered in locating compressor stations, 
or other aboveground facilities. 

(4) The exterior of aboveground fa-
cilities should be harmonious with the 
surroundings and other buildings in the 
area. 

(5) The site of aboveground facilities 
which are visible from nearby resi-
dences or public areas, should be plant-
ed in trees and shrubs, or other appro-
priate landscaping and should be in-
stalled to enhance the appearance of 
the facilities, consistent with oper-
ating needs. 

[Order 603, 64 FR 26619, May 14, 1999]

APPENDIX A TO PART 380—MINIMUM FIL-
ING REQUIREMENTS FOR ENVIRON-
MENTAL REPORTS UNDER THE NAT-
URAL GAS ACT 

ENVIRONMENTAL REPORTS UNDER THE 
NATURAL GAS ACT. 

Resource Report 1—General Project Description 

1. Provide a detailed description and loca-
tion map of the project facilities. 
(§ 380.12(c)(1)). 

2. Describe any nonjurisdictional facilities 
that would be built in association with the 
project. (§ 380.12(c)(2)). 

3. Provide current original U.S. Geological 
Survey (USGS) 7.5-minute-series topographic 
maps with mileposts showing the project fa-
cilities; (§ 380.12(c)(3)). 

4. Provide aerial images or photographs or 
alignment sheets based on these sources with 
mileposts showing the project facilities; 
(§ 380.12(c)(3)). 

5. Provide plot/site plans of compressor 
stations showing the location of the nearest 
noise-sensitive areas (NSA) within 1 mile. 
(§ 380.12(c)(3,4)). 

6. Describe construction and restoration 
methods. (§ 380.12(c)(6)). 

7. Identify the permits required for con-
struction across surface waters. 
(§ 380.12(c)(9)). 

8. Provide the names and address of all af-
fected landowners and certify that all af-
fected landowners will be notified as re-
quired in § 157.6(d). (§§ 380.12(c)(10)) 

Resource Report 2—Water Use and Quality 

1. Identify all perennial surface 
waterbodies crossed by the proposed project 
and their water quality classification. 
(§ 380.12(d)(1)). 

2. Identify all waterbody crossings that 
may have contaminated waters or sediments. 
(§ 380.12(d)(1)). 

3. Identify watershed areas, designated sur-
face water protection areas, and sensitive 
waterbodies crossed by the proposed project. 
(§ 380.12(d)(1)). 

4. Provide a table (based on NWI maps if 
delineations have not been done) identifying 
all wetlands, by milepost and length, crossed 
by the project (including abandoned pipe-
line), and the total acreage and acreage of 
each wetland type that would be affected by 
construction. (§ 380.12(d)(1 & 4)). 

5. Discuss construction and restoration 
methods proposed for crossing wetlands, and 
compare them to staff’s Wetland and 
Waterbody Construction and Mitigation Pro-
cedures; (§ 380.12(d)(2)). 

6. Describe the proposed waterbody con-
struction, impact mitigation, and restora-
tion methods to be used to cross surface wa-
ters and compare to the staff’s Wetland and 
Waterbody Construction and Mitigation Pro-
cedures. (§ 380.12(d)(2)). 

7. Provide original National Wetlands In-
ventory (NWI) maps or the appropriate state 
wetland maps, if NWI maps are not available, 
that show all proposed facilities and include 
milepost locations for proposed pipeline 
routes. (§ 380.12(d)(4)). 

8. Identify all U.S. Environmental Protec-
tion Agency (EPA)- or state- designated 
aquifers crossed. (§ 380.12(d)(9)). 

Resource Report 3—Vegetation and Wildlife 

1. Classify the fishery type of each surface 
waterbody that would be crossed, including 
fisheries of special concern. (§ 380.12(e)(1)). 

2. Describe terrestrial and wetland wildlife 
and habitats that would be affected by the 
project. (§ 380.12(e)(2)). 

3. Describe the major vegetative cover 
types that would be crossed and provide the 
acreage of each vegetative cover type that 
would be affected by construction. 
(§ 380.12(e)(3)). 
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4. Describe the effects of construction and 
operation procedures on the fishery re-
sources and proposed mitigation measures. 
(§ 380.12(e)(4)). 

5. Evaluate the potential for short-term, 
long-term, and permanent impact on the 
wildlife resources and state-listed endan-
gered or threatened species caused by con-
struction and operation of the project and 
proposed mitigation measures. (§ 380.12(e)(4)). 

6. Identify all federally listed or proposed 
endangered or threatened species that poten-
tially occur in the vicinity of the project and 
discuss the results of the consultations with 
other agencies. Include survey reports as 
specified in § 380.12(e)(5). 

7. Identify all federally listed essential fish 
habitat (EFH) that potentially occurs in the 
vicinity of the project and the results of ab-
breviated consultations with NMFS, and any 
resulting EFH assessments. (§ 380.12(e)(6)) 

8. Describe any significant biological re-
sources that would be affected. Describe im-
pact and any mitigation proposed to avoid or 
minimize that impact. (§§ 380.12(e)(4 & 7)) 

Resource Report 4—Cultural Resources 

See § 380.14 and ‘‘OPR’s Guidelines for Re-
porting on Cultural Resources Investiga-
tions’’ for further guidance. 

1. Initial cultural resources consultation 
and documentation, and documentation of 
consultation with Native Americans. 
(§ 380.12(f)(1)(i) & (2)). 

2. Overview/Survey Report(s). 
(§ 380.12(f)(1)(ii) & (2)). 

Resource Report 5—Socioeconomics 

1. For major aboveground facilities and 
major pipeline projects that require an EIS, 
describe existing socioeconomic conditions 
within the project area. (§ 380.12(g)(1)). 

2. For major aboveground facilities, quan-
tify impact on employment, housing, local 
government services, local tax revenues, 
transportation, and other relevant factors 
within the project area. (§ 380.12(g)(2–6)). 

Resource Report 6—Geological Resources 

1. Identify the location (by milepost) of 
mineral resources and any planned or active 
surface mines crossed by the proposed facili-
ties. (§ 380.12(h)(1 & 2)). 

2. Identify any geologic hazards to the pro-
posed facilities. (§ 380.12(h)(2)) 

3. Discuss the need for and locations where 
blasting may be necessary in order to con-
struct the proposed facilities. (§ 380.12(h)(3)) 

4. For LNG projects in seismic areas, the 
materials required by ‘‘Data Requirements 
for the Seismic Review of LNG Facilities,’’ 
NBSIR84–2833. (§ 380.12(h)(5)) 

5. For underground storage facilities, how 
drilling activity by others within or adjacent 
to the facilities would be monitored, and how 

old wells would be located and monitored 
within the facility boundaries. (§ 380.12(h)(6)) 

Resource Report 7—Soils 

1. Identify, describe, and group by milepost 
the soils affected by the proposed pipeline 
and aboveground facilities. (§ 380.12(i)(1)) 

2. For aboveground facilities that would 
occupy sites over 5 acres, determine the 
acreage of prime farmland soils that would 
be affected by construction and operation. 
(§ 380.12(i)(2)) 

3. Describe, by milepost, potential impacts 
on soils. (§ 380.12(i)(3,4)) 

4. Identify proposed mitigation to mini-
mize impact on soils, and compare with the 
staff’s Upland Erosion Control, Revegeta-
tion, and Maintenance Plan. (§ 380.12(i)(5)) 

Resource Report 8—Land Use, Recreation and 
Aesthetics 

1. Classify and quantify land use affected 
by: (§ 380.12(j)(1)) 

a. Pipeline construction and permanent 
rights-of-way (§ 380.12(j)(1)); 

b. Extra work/staging areas (§ 380.12(j)(1)); 
c. Access roads (§ 380.12(j)(1)); 
d. Pipe and contractor yards (§ 380.12(j)(1)); 

and 
e. Aboveground facilities (§ 380.12(j)(1)). 
2. Identify by milepost all locations where 

the pipeline right-of-way would at least par-
tially coincide with existing right-of-way, 
where it would be adjacent to existing 
rights-of-way, and where it would be outside 
of existing right-of-way. (§ 380.12(j)(1)) 

3. Provide detailed typical construction 
right-of-way cross-section diagrams showing 
information such as widths and relative loca-
tions of existing rights-of-way, new perma-
nent right-of-way, and temporary construc-
tion right-of-way. (§ 380.12(j)(1)) 

4. Summarize the total acreage of land af-
fected by construction and operation of the 
project. (§ 380.12(j)(1)) 

5. Identify by milepost all planned residen-
tial or commercial/business development and 
the time frame for construction. 
(§ 380.12(j)(3)) 

6. Identify by milepost special land uses 
(e.g., sugar maple stands, specialty crops, 
natural areas, national and state forests, 
conservation land, etc.). (§ 380.12(j)(4)) 

7. Identify by beginning milepost and 
length of crossing all land administered by 
Federal, state, or local agencies, or private 
conservation organizations. (§ 380.12(j)(4)) 

8. Identify by milepost all natural, rec-
reational, or scenic areas, and all registered 
natural landmarks crossed by the project. 
(§ 380.12(j)(4 & 6)) 

9. Identify all facilities that would be with-
in designated coastal zone management 
areas. Provide a consistency determination 
or evidence that a request for a consistency 
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determination has been filed with the appro-
priate state agency. ((§ 380.12(j)(4 & 7)) 

10. Identify by milepost all residences that 
would be within 50 feet of the construction 
right-of-way or extra work area. 
(§ 380.12(j)(5)) 

11. Identify all designated or proposed can-
didate National or State Wild and Scenic 
Rivers crossed by the project. (§ 380.12(j)(6)) 

12. Describe any measures to visually 
screen aboveground facilities, such as com-
pressor stations. (§ 380.12(j)(11)) 

13. Demonstrate that applications for 
rights-of-way or other proposed land use 
have been or soon will be filed with Federal 
land-managing agencies with jurisdiction 
over land that would be affected by the 
project. (§ 380.12(j)(12)) 

Resource Report 9—Air and Noise Quality 

1. Describe existing air quality in the vi-
cinity of the project. (§ 380.12(k)(1)) 

2. Quantify the existing noise levels (day-
night sound level (Ldn) and other applicable 
noise parameters) at noise-sensitive areas 
and at other areas covered by relevant state 
and local noise ordinances. (§ 380.12(k)(2)) 

3. Quantify existing and proposed emis-
sions of compressor equipment, plus con-
struction emissions, including nitrogen ox-
ides (NOX) and carbon monoxide (CO), and 
the basis for these calculations. Summarize 
anticipated air quality impacts for the 
project. (§ 380.12(k)(3)) 

4. Describe the existing compressor units 
at each station where new, additional, or 
modified compressor units are proposed, in-
cluding the manufacturer, model number, 
and horsepower of the compressor units. For 
proposed new, additional, or modified com-
pressor units include the horsepower, type, 
and energy source. (§ 380.12(k)(4)). 

5. Identify any nearby noise-sensitive area 
by distance and direction from the proposed 
compressor unit building/enclosure. 
(§ 380.12(k)(4)) 

6. Identify any applicable state or local 
noise regulations. (§ 380.12(k)(4)) 

7. Calculate the noise impact at noise-sen-
sitive areas of the proposed compressor unit 
modifications or additions, specifying how 
the impact was calculated, including manu-
facturer’s data and proposed noise control 
equipment. (§ 380.12(k)(4)) 

Resource Report 10—Alternatives 

1. Address the ‘‘no action’’ alternative. 
(§ 380.12(l)(1)) 

2. For large projects, address the effect of 
energy conservation or energy alternatives 
to the project. (§ 380.12(l)(1)) 

3. Identify system alternatives considered 
during the identification of the project and 
provide the rationale for rejecting each al-
ternative. (§ 380.12(l)(1)) 

4. Identify major and minor route alter-
natives considered to avoid impact on sen-
sitive environmental areas (e.g., wetlands, 
parks, or residences) and provide sufficient 
comparative data to justify the selection of 
the proposed route. (§ 380.12(l)(2)(ii)) 

5. Identify alternative sites considered for 
the location of major new aboveground fa-
cilities and provide sufficient comparative 
data to justify the selection of the proposed 
site. (§ 380.12(l)(2)(ii)) 

Resource Report 11—Reliability and Safety 

Describe how the project facilities would 
be designed, constructed, operated, and 
maintained to minimize potential hazard to 
the public from the failure of project compo-
nents as a result of accidents or natural ca-
tastrophes. (§ 380.12(m)) 

Resource Report 12—PCB Contamination 

1. For projects involving the replacement 
or abandonment of facilities determined to 
have PCBs, provide a statement that activi-
ties would comply with an approved EPA dis-
posal permit or with the requirements of the 
TSCA. (§ 380.12(n)(1)) 

2. For compressor station modifications on 
sites that have been determined to have soils 
contaminated with PCBs, describe the status 
of remediation efforts completed to date. 
(§ 380.12(n)(2)) 

Resource Report 13—Additional Information 
Related to LNG Plants 

Provide all the listed detailed engineering 
materials. (§ 380.12(o)) 

[Order 603, 64 FR 26619, May 14, 1999, as 
amended by Order 603–A, 64 FR 54537, Oct. 7, 
1999; Order 609, 64 FR 57392, Oct. 25, 1999; 
Order 609–A, 65 FR 15238, Mar. 22, 2000]

PART 381—FEES

Subpart A—General Provisions

Sec.
381.101 Purpose. 
381.102 Definitions. 
381.103 Filings. 
381.104 Annual adjustment of fees. 
381.105 Method of payment. 
381.106 Waivers. 
381.107 Direct billing. 
381.108 Exemptions. 
381.109 Refunds. 
381.110 Fees for substantial amendments.

Subpart B—Fees Applicable to the Natural 
Gas Act and Related Authorities

381.207 Pipeline certificate applications.
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Subpart C—Fees Applicable to General 
Activities

381.302 Petition for issuance of a declara-
tory order (except under Part I of the 
Federal Power Act). 

381.303 Review of a Department of Energy 
remedial order. 

381.304 Review of Department of Energy de-
nial of adjustment. 

381.305 Interpretations by the Office of the 
General Counsel.

Subpart D—Fees Applicable to the Natural 
Gas Policy Act of 1978

381.401 Review of jurisdictional agency de-
terminations. 

381.403 Petitions for rate approval pursuant 
to § 284.123(b)(2). 

381.404 [Reserved]

Subpart E—Fees Applicable to Certain 
Matters Under Parts II and III of the 
Federal Power Act and the Public Util-
ity Regulatory Policies Act

381.501 Applicability. 
381.505 Certification of qualifying status as 

a small power production facility or co-
generation facility.

Subpart F [Reserved]

Subpart G—Fees Applicable to the Inter-
state Commerce Act and Related Au-
thorities [Reserved]

Subpart H—Fees Applicable to the Public 
Utility Holding Company Act of 1935

381.801 Applications for exempt wholesale 
generator status.

AUTHORITY: 15 U.S.C. 717–717w; 16 U.S.C. 
791–828c, 2601–2645; 31 U.S.C. 9701; 42 U.S.C. 
7101–7352; 49 U.S.C. 60502; 49 App. U.S.C. 1–85.

SOURCE: Order 360, 49 FR 5081, Feb. 10, 1984, 
unless otherwise noted.

Subpart A—General Provisions

§ 381.101 Purpose. 
The purpose of this part is to set 

forth the fees charged by the Commis-
sion for services and benefits provided 
by the Commission.

§ 381.102 Definitions. 
For purposes of this part, the fol-

lowing definitions apply. 
(a) Person means any person, group, 

association, organization, partnership, 
corporation, or business, except those 

authorized to engage in the transaction 
of official business for the United 
States Government. 

(b) Work year cost means the ratio of 
the Commission’s budgeted expenses 
during any given fiscal year to the au-
thorized staff level for that fiscal year. 

(c) Work-month means the amount of 
work represented by one employee’s de-
votion of 100 percent of his or her time 
for one month. 

(d) Filing means any application, tar-
iff or rate filing, intervention, com-
plaint, petition, request, or motion 
submitted to the Commission in con-
nection with any of the services or ben-
efits for which a fee is established in 
this part.

§ 381.103 Filings. 
(a) Submittal of fees. Except as pro-

vided in §§ 274.201(e) and 381.106, a fee in 
the amount set forth in this part shall 
accompany each filing for which a fee 
has been established. 

(b) Deficiencies. (1) Any filing that is 
not accompanied by either the fee es-
tablished for that filing or a petition 
for waiver in accordance with 
§ 381.106(b) is deficient. 

(2) The Secretary will inform any 
person submitting a deficient filing 
that: 

(i) Such filing will be rejected unless 
the appropriate fee is submitted within 
a time specified by the Secretary; 

(ii) The Commission will not process 
any filing that is deficient under this 
paragraph; and 

(iii) The date of filing is the date on 
which the Commission receives the ap-
propriate fee. 

(3) This provision does not preclude a 
determination that a filing is deficient 
for any other reason. 

(c) Choice of two or more fees. If a fil-
ing for one service or benefit may be 
considered as falling within two or 
more categories or services for which a 
fee is established, that filing must be 
accompanied by the higher or highest 
of the applicable fees. 

[Order 360, 49 FR 5081, Feb. 10, 1984, as 
amended by Order 394, 49 FR 35365, Sept. 7, 
1984]

§ 381.104 Annual adjustment of fees. 
(a) Update and publication. The Com-

mission, by its designee the Executive 
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Director, will update its fees each fis-
cal year according to the formula in 
paragraph (c) of this section. The Exec-
utive Director will publish the fees in 
the FEDERAL REGISTER.

(b) Payment of updated fees. Any per-
son who submits a filing for which a fee 
is established in this part must pay the 
currently effective fee unless a waiver 
is granted. 

(c) Formula. (1) Except as provided in 
paragraph (c)(2) of this section, the for-
mula for determining each fee is the 
workmonths dedicated to the given fee 
category for the six fiscal years 1987 
through 1992 or all years prior to FY 93 
for which data are available divided by 
the number of actual completions in 
the six fiscal years 1987 through 1992 or 
all years prior to FY 93 for which data 
are available multiplied by the average 
monthly employee cost in the most re-
cent fiscal year for which data are 
available. 

(2) With respect to the fees charged 
to pipelines filing pursuant to 
§ 381.207(a), the fee for the first year 
will be $1,000. The formula for the fee 
in future years will be the workmonths 
from the immediately prior year di-
vided by the number of actual comple-
tions in that year multiplied by the av-
erage monthly employee cost in the 
most recent fiscal year for which data 
are available. With the addition of fu-
ture years, the formula for § 381.207(a) 
fees will be updated to include that 
year as part of the base period. 

(d) Effective date of fee. Any fee up-
dated under this section is effective on 
the thirtieth day after publication in 
the FEDERAL REGISTER of the revised 
sections in this part, unless otherwise 
specified in the FEDERAL REGISTER no-
tice. 

[Order 360, 49 FR 5081, Feb. 10, 1984, as 
amended by Order 494, 53 FR 15382, Apr. 29, 
1988; Order 521, 55 FR 12171, Apr. 2, 1990; 58 FR 
2975, Jan. 7, 1993]

§ 381.105 Method of payment. 
Fee payment shall be made by check 

or money order payable to the Treas-
urer of the United States. The check 
should state the nature of the filing 
and the docket number where applica-
ble so that the fee category for which 
the check is being submitted is clearly 
identifiable.

§ 381.106 Waivers. 
(a) Filing of petition. If an applicant is 

suffering from severe economic hard-
ship at the time of filing an application 
which makes the applicant economi-
cally unable to pay the appropriate fee 
for the application, rate change, tariff, 
petition, request or other filing requir-
ing a fee, the applicant may submit an 
original and two copies of a petition for 
waiver with the application in lieu of 
the applicable fee. The petition for 
waiver must include evidence, such as 
a financial statement, clearly showing 
either that the applicant does not have 
the money to pay all or part of the fee, 
or that if the applicant does pay the 
fee, the applicant will be placed in fi-
nancial distress or emergency. 

(b) Decision on petition. The Commis-
sion or its designee will analyze each 
petition to determine whether the ap-
plicant has met the standards for waiv-
er and then will notify the applicant of 
its grant or denial, in whole or in part. 
If the petition is denied, the applicant 
will have 30 days from the date of noti-
fication of the denial to submit the ap-
propriate fee to the Commission. 

[Order 360, 49 FR 5081, Feb. 10, 1984, as 
amended by Order 395, 49 FR 35356, Sept. 7, 
1984]

§ 381.107 Direct billing. 
(a) Applicability. If a filing presents 

an issue of fact, law, policy, procedural 
difficulty, or technical complexity that 
requires an extraordinary amount of 
expense to process, the Commission 
may institute a direct billing proce-
dure for the direct and indirect costs of 
processing that filing. The Commission 
will make a direct billing determina-
tion under this paragraph not later 
than one year after receiving a com-
plete filing from an applicant. 

(b) Procedures. (1) Direct billing will 
not be instituted with respect to any 
filing until the person who submitted 
the filing is notified that direct billing 
will be applied to the filing in lieu of 
the fees established under this part. 

(2) Any fee submitted with the filing 
will be applied, as a credit, to the 
amount billed directly for processing 
costs. The Secretary will thereafter pe-
riodically bill the person who sub-
mitted the filing for the actual direct 
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and indirect costs of processing the fil-
ing. 

(3) If the Commission institutes a di-
rect billing for the costs of a hearing 
and reduces the fee to the applicant to 
less than full cost recovery due to the 
presence of intervenors, the Commis-
sion will consider, on a case-by-case 
basis, direct billing the intervenors for 
all or part of the reduced portion. 

[Order 360, 49 FR 5081, Feb. 10, 1984, as 
amended by Order 433, 50 FR 40346, Oct. 3, 
1985; 58 FR 2975, Jan. 7, 1993]

§ 381.108 Exemptions. 

(a) Filing of petition. States, munici-
palities and anyone who is engaged in 
the official business of the Federal 
Government are exempt from the fees 
required by this part and may file a pe-
tition for exemption in lieu of the ap-
plicable fee. 

(b) Decision on petition. A petitioner 
may claim this exemption by filing an 
original and two copies of a petition for 
exemption that includes evidence that 
the petitioner is a State or munici-
pality, or is engaged in the official 
business of the Federal Government. 
The Commission or its designee will 
analyze each petition to determine 
whether the petition has met the 
standards for exemption and will notify 
the petitioner whether it is granted or 
denied. If the petition is denied, the 
person will have thirty days from the 
date of notification of the denial to 
submit the appropriate fee to the Com-
mission. 

[Order 395, 49 FR 35356, Sept. 7, 1984]

§ 381.109 Refunds. 

Fees established under this part may 
be refunded only if the related filing is 
withdrawn within fifteen (15) days of 
the date of filing or, if applicable, be-
fore the filing is noticed in the FED-
ERAL REGISTER or, if the fee is inappro-
priately paid for a filing for which no 
fee is established. Fees paid in excess 
of the fees established under this part 
may be refunded to the extent of the 
amount paid in excess. To obtain a re-
fund, the applicant must file a motion 

requesting refund with the Commis-
sion. 

[Order 433, 50 FR 40346, Oct. 3, 1985, as amend-
ed by Order 433–A, 51 FR 43607, Dec. 3, 1986]

§ 381.110 Fees for substantial amend-
ments. 

Fees established under this part for 
any filing will also be charged, as ap-
propriate, for any substantial amend-
ment to a pending filing. An amend-
ment is considered substantial if it 
changes the character, nature, or the 
magnitude of the proposed activity or 
rate in the pending filing. For purposes 
of this section, an application for a 
temporary certificate is not considered 
to be an amendment to a pending cer-
tificate application. 

[Order 433–A, 51 FR 43607, Dec. 3, 1986]

Subpart B—Fees Applicable to the 
Natural Gas Act and Related 
Authorities

§ 381.207 Pipeline certificate applica-
tions. 

(a) Definition. For purposes of this 
section, ‘‘pipeline certificate applica-
tion’’ means any application for au-
thorization or exemption, any substan-
tial amendment to such an application, 
and any application, other than an ap-
plication for a temporary certificate, 
for authorization to amend an out-
standing authorization or exemption, 
by any person, made pursuant to sec-
tion 7(c) of the Natural Gas Act filed in 
accordance with § 284.224 of this chap-
ter. 

(b) Fee. Unless the Commission or-
ders direct billing under § 381.107 or 
otherwise, the fee established for a 
blanket certificate application is 
$1,000. The fee filed under this para-
graph must be submitted in accordance 
with § 284.224 of this chapter. 

(c) Effective date. Any pipeline certifi-
cate application filed with the Com-
mission prior to November 4, 1985, is 
subject to the fees established by part 
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159 of this chapter to the extent that 
part 159 applies to such an application. 

[Order 433, 50 FR 40346, Oct. 3, 1985, as amend-
ed by Order 433–A, 51 FR 43607, Dec. 3, 1986; 52 
FR 10367, Apr. 1, 1987; 53 FR 15384, Apr. 29, 
1988; 54 FR 12901, Mar. 29, 1989; 55 FR 13901, 
Apr. 13, 1990; 56 FR 15497, Apr. 17, 1991; 58 FR 
2975, Jan. 7, 1993]

Subpart C—Fees Applicable to 
General Activities

§ 381.302 Petition for issuance of a de-
claratory order (except under Part 
I of the Federal Power Act.) 

(a) Except as provided in paragraph 
(b) of this section, the fee established 
for filing a petition for issuance of a 
declaratory order under § 385.207 of this 
chapter is $18,260. The fee must be sub-
mitted in accordance with subpart A of 
this part. 

(b) No fee is necessary to file a peti-
tion for issuance of a declaratory order 
that solely concerns the investigation, 
issuance, transfer, renewal, revocation, 
and enforcement of licenses and per-
mits for the construction, operation, 
and maintenance of dams, water con-
duits, reservoirs, powerhouses, trans-
mission lines, or other works for the 
development and improvement of navi-
gation and for the development and 
utilization of power across, along, 
from, or in navigable waters under 
Part I of the Federal Power Act. 

(c) A person claiming the exemption 
provided in paragraph (b) of this sec-
tion must file an original and two cop-
ies of a petition for exemption in lieu 
of a fee along with its petition for 
issuance of a declaratory order. The pe-
tition for exemption should summarize 
the issues raised in the petition for 
issuance of a declaratory order and ex-
plain why the exemption is applicable. 
The Commission or its designee will 
analyze each petition to determine 
whether the petition has met the 
standards for exemption and will notify 
the applicant whether it is granted or 
denied. If the petition is denied, the pe-
titioner will have thirty days from the 
date of notification of the denial to 

submit the appropriate fee to the Com-
mission. 

[Order 395, 49 FR 35356, Sept. 7, 1984, as 
amended at 52 FR 10367, Apr. 1, 1987; 53 FR 
15382, Apr. 29, 1988; 54 FR 12901, Mar. 29, 1989; 
55 FR 13901, Apr. 13, 1990; 56 FR 15497, Apr. 17, 
1991; 57 FR 15225, Apr. 27, 1992; 58 FR 26523, 
May 4, 1993; 59 FR 25563, May 17, 1994; 60 FR 
31390, June 15, 1995; 61 FR 40723, Aug. 6, 1996; 
62 FR 36982, July 10, 1997; 63 FR 44995, Aug. 24, 
1998; 64 FR 44653, Aug. 17, 1999; 66 FR 3452, 
Jan. 16, 2001; 66 FR 63163, Dec. 5, 2001; 67 FR 
54087, Aug. 21, 2002]

§ 381.303 Review of a Department of 
Energy remedial order. 

(a) Except as provided in § 381.303(b), 
the fee established for an answer to a 
Department of Energy remedial order 
under subpart I of the Commission’s 
Rules of Practice and Procedure, 18 
CFR part 385, subpart I (1983), is $26,660. 
The fee must be submitted in accord-
ance with subpart A of this part. 

(b) If the amount in controversy is 
below $30,000, then the fee to file a peti-
tion for review of a DOE remedial order 
is reduced as follows:

Fee 

Amount in controversy: 
$0 to $9,999 ........................................................... $100 
$10,000 to $29,999 ................................................ 600

(c) In order to qualify for the fees in 
paragraph (b) of this section, the check 
must be accompanied by an affidavit 
by the petitioner that states the 
amount in controversy. 

[Order 395, 49 FR 35356, Sept. 7, 1984, as 
amended at 49 FR 44275, Nov. 6, 1984; 52 FR 
10367, Apr. 1, 1987; 53 FR 15384, Apr. 29, 1988; 
54 FR 12901, Mar. 29, 1989; 55 FR 13901, Apr. 13, 
1990; 56 FR 15497, Apr. 17, 1991; 57 FR 15225, 
Apr. 27, 1992; 58 FR 26523, May 4, 1993; 59 FR 
25563, May 17, 1994; 60 FR 31390, June 15, 1995; 
61 FR 40723, Aug. 6, 1996; 62 FR 36982, July 10, 
1997; 63 FR 44995, Aug. 24, 1998; 64 FR 44653, 
Aug. 17, 1999; 66 FR 3452, Jan. 16, 2001; 66 FR 
63163, Dec. 5, 2001; 67 FR 54087, Aug. 21, 2002]

§ 381.304 Review of Department of En-
ergy denial of adjustment. 

(a) Except as provided in § 381.304(b), 
the fee established for filing a petition 
for review of a Department of Energy 
denial of an adjustment request under 
subpart J of the Commission’s Rules of 
Practice and Procedure, 18 CFR part 
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385, subpart J (1983), is $13,980. The fee 
must be submitted in accordance with 
subpart A of this part. 

(b) If the amount in controversy is 
below $30,000, then the fee to file a peti-
tion for review of a DOE denial of an 
adjustment is reduced as follows:

Fee 

Amount in controversy: 
$0 to $9,999 ........................................................... $100
$10,000 to $29,999 ................................................ 600

(c) In order to qualify for the fees in 
paragraph (b) of this section, the check 
must be accompanied by an affidavit 
by the petitioner that states the 
amount in controversy. 

[Order 395, 49 FR 35356, Sept. 7, 1984, as 
amended at 49 FR 44275, Nov. 6, 1984; 52 FR 
10367, Apr. 1, 1987; 53 FR 15384, Apr. 29, 1988; 
54 FR 12901, Mar. 29, 1989; 55 FR 13901, Apr. 13, 
1990; 58 FR 26523, May 4, 1993; 59 FR 25563, 
May 17, 1994; 60 FR 31390, June 15, 1995; 61 FR 
40723, Aug. 6, 1996; 62 FR 36982, July 10, 1997; 
63 FR 44996, Aug. 24, 1998; 64 FR 44653, Aug. 
17, 1999; 66 FR 3452, Jan. 16, 2001; 66 FR 63163, 
Dec. 5, 2001; 67 FR 54087, Aug. 21, 2002]

§ 381.305 Interpretations by the Office 
of the General Counsel. 

(a) Except as provided in paragraph 
(b) of this section, the fee established 
for a written interpretation by the Of-
fice of the General Counsel of any stat-
ute or implementing regulation under 
the jurisdiction of the Commission is 
$5,240. The fee must be submitted in ac-
cordance with subpart A of this part 
and § 385.1901 or § 388.104 of this chapter. 

(b) No fee is necessary to file a re-
quest for a written interpretation by 
the Office of the General Counsel that 
solely concerns matters under Part I of 
the Federal Power Act. 

(c) A person claiming the exemption 
provided in paragraph (b) of this sec-
tion must file an original and two cop-
ies of a petition for exemption in lieu 
of a fee along with the request for a 
written interpretation. The petition for 
exemption should summarize the issues 
raised in the request for a legal opinion 
and explain why the exemption is ap-
plicable. The Commission or its des-
ignee will analyze each petition to de-
termine whether the petition has met 
the standards for exemption and will 
notify the applicant whether it is 
granted or denied. If the petition is de-

nied, the applicant will have 30 days 
from the date of notification of the de-
nial to submit the appropriate fee to 
the Commission. 

[Order 494, 53 FR 15382, Apr. 29, 1988, as 
amended at 54 FR 12901, Mar. 29, 1989; 55 FR 
13901, Apr. 13, 1990; 56 FR 15497, Apr. 17, 1991; 
57 FR 15226, Apr. 27, 1992; 58 FR 26523, May 4, 
1993; 59 FR 25563, May 17, 1994; 60 FR 31390, 
June 15, 1995; 61 FR 40723, Aug. 6, 1996; 62 FR 
36982, July 10, 1997; 63 FR 44996, Aug. 24, 1998; 
64 FR 44653, Aug. 17, 1999; 66 FR 3452, Jan. 16, 
2001; 66 FR 63163, Dec. 5, 2001; 67 FR 54087, 
Aug. 21, 2002]

Subpart D—Fees Applicable to the 
Natural Gas Policy Act of 1978

§ 381.401 Review of jurisdictional 
agency determinations. 

The fee established for review of a ju-
risdictional agency determination is 
$115. The fee must be submitted in ac-
cordance with subpart A of this part 
and § 270.301(c) of this chapter. 

[Order 616, 65 FR 45872, July 26, 2000]

§ 381.403 Petitions for rate approval 
pursuant to § 284.123(b)(2). 

The fee established for a petition for 
rate approval pursuant to § 284.123(b)(2) 
is $9,090. Such fee must be submitted in 
accordance with subpart A of this part 
and § 284.123(b)(2). 

[Order 394, 49 FR 35365, Sept. 7, 1984, as 
amended at 52 FR 10367, Apr. 1, 1987; 53 FR 
15384, Apr. 29, 1988; 54 FR 12901, Mar. 29, 1989; 
55 FR 13901, Apr. 13, 1990; 56 FR 15497, Apr. 17, 
1991; 57 FR 15226, Apr. 27, 1992; 58 FR 26523, 
May 4, 1993; 59 FR 25563, May 17, 1994; 60 FR 
31391, June 15, 1995; 61 FR 40723, Aug. 6, 1996; 
62 FR 36982, July 10, 1997; 63 FR 44996, Aug. 24, 
1998; 64 FR 44653, Aug. 17, 1999; 66 FR 3452, 
Jan. 16, 2001; 66 FR 63163, Dec. 5, 2001; 67 FR 
54087, Aug. 21, 2002]

§ 381.404 [Reserved]

Subpart E—Fees Applicable to 
Certain Matters Under Parts II 
and III of the Federal Power 
Act and the Public Utility Reg-
ulatory Policies Act

§ 381.501 Applicability. 
The fees set forth in this subpart 

apply to filings submitted on or after 
November 4, 1985. 

[Order 435, 50 FR 40358, Oct. 3, 1985]
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§ 381.505 Certification of qualifying 
status as a small power production 
facility or cogeneration facility. 

(a) Unless the Commission orders di-
rect billing under § 381.107 of this chap-
ter or otherwise, the fee established for 
an application for Commission certifi-
cation as a qualifying small power pro-
duction facility, as defined in section 
3(17) of the Federal Power Act, is 
$15,700 and the fee established for an 
application for Commission certifi-
cation as a qualifying cogeneration fa-
cility, as defined in section 3(18) of the 
Federal Power Act, is $17,770. 

(b) The fee filed under this section 
must be submitted in accordance with 
subpart A of this part and § 292.207(b)(2) 
of this chapter. 

[Order 494, 53 FR 15382, Apr. 29, 1988, as 
amended at 54 FR 12901, Mar. 29, 1989; 55 FR 
13901, Apr. 13, 1990; 56 FR 15497, Apr. 17, 1991; 
57 FR 15226, Apr. 27, 1992; 58 FR 26523, May 4, 
1993; 59 FR 25563, May 17, 1994; 60 FR 31391, 
June 15, 1995; 61 FR 40723, Aug. 6, 1996; 62 FR 
36982, July 10, 1997; 63 FR 44996, Aug. 24, 1998; 
64 FR 44653, Aug. 17, 1999; 66 FR 3452, Jan. 16, 
2001; 66 FR 63163, Dec. 5, 2001; 67 FR 54087, 
Aug. 21, 2002]

Subpart F [Reserved]

Subpart G—Fees Applicable to 
the Interstate Commerce Act 
and Related Authorities [Re-
served]

Subpart H—Fees Applicable to the 
Public Utility Holding Com-
pany Act of 1935

§ 381.801 Applications for exempt 
wholesale generator status. 

The fee established for applications 
for exempt wholesale generator status 
under section 32 of the Public Utility 
Holding Company Act of 1935 and sub-
chapter T, part 365 of this chapter, ap-
plicable to applicants who will not be-
come public utilities as defined in sec-
tion 201(e) of the Federal Power Act 
upon the sale of electric energy at 
wholesale, is $990. The fee must be sub-

mitted in accordance with subpart A of 
this part. 

[Order 550, 58 FR 8907, Feb. 18, 1993, as 
amended at 59 FR 25563, May 17, 1994; 60 FR 
31391, June 15, 1995; 61 FR 40723, Aug. 6, 1996; 
62 FR 36982, July 10, 1997; 63 FR 44996, Aug. 24, 
1998; 64 FR 44653, Aug. 17, 1999; 64 FR 47107, 
Aug. 30, 1999; 66 FR 3452, Jan. 16, 2001; 66 FR 
63163, Dec. 5, 2001; 67 FR 54087, Aug. 21, 2002]

PART 382—ANNUAL CHARGES

Subpart A—General Provisions

Sec.
382.101 Purpose. 
382.102 Definitions. 
382.103 Payment. 
382.104 Enforcement. 
382.105 Waiver. 
382.106 Accounting for annual charges paid 

under part 382.

Subpart B—Annual Charges

382.201 Annual charges under Parts II and 
III of the Federal Power Act and related 
statutes. 

382.202 Annual charges under the Natural 
Gas Act and Natural Gas Policy Act of 
1978 and related statutes. 

382.203 Annual charges under the Interstate 
Commerce Act.

AUTHORITY: 5 U.S.C 551–557; 15 U.S.C 717–
717w, 3301–3432; 16 U.S.C. 791a–825r, 2601–2645; 
42 U.S.C. 7101–7352; 49 U.S.C. 60502; 49 App. 
U.S.C. 1–85.

SOURCE: Order 472, 52 FR 21292, June 5, 1987, 
unless otherwise noted.

Subpart A—General Provisions

§ 382.101 Purpose. 
The purpose of this part is to estab-

lish procedures for calculating and as-
sessing annual charges to reimburse 
the United States for all of the costs 
incurred by the Commission, other 
than costs incurred in administering 
Part I of the Federal Power Act and 
costs recovered through the Commis-
sion’s filing fees.

§ 382.102 Definitions. 
For the purpose of this part: 
(a) Natural gas pipeline company 

means any person: 
(1) Engaged in natural gas sales for 

resale or natural gas transportation 
subject to the jurisdiction of the Com-
mission under the Natural Gas Act 
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whose sales for resale and transpor-
tation exceed 200,000 Mcf at 14.73 psi 
(60°F) in any of the three calendar 
years immediately preceding the fiscal 
year for which the Commission is as-
sessing annual charges; and 

(2) Not engaged solely in ‘‘first sales’’ 
of natural gas as that term is defined 
in section 2(21) of the Natural Gas Pol-
icy Act of 1978; and 

(3) To whom the Commission has not 
issued a Natural Gas Act Section 7(f) 
declaration; and 

(4) Not holding a limited jurisdiction 
certificate. 

(b) Public utility means any person 
who owns or operates facilities subject 
to the jurisdiction of the Commission 
under Parts II and III of the Federal 
Power Act, and who has rate sched-
ule(s) on file with the Commission and 
who is not a ‘‘qualifying small power 
producer’’ or a ‘‘qualifying cogener-
ator’’, as those terms are defined in 
section 3 of the Federal Power Act, or 
the United States or a state, or any po-
litical subdivision of the United States 
or a state, or any agency, authority, or 
instrumentality of the United States, a 
state, political subdivision of the 
United States, or political subdivision 
of a state. 

(c) Oil pipeline company means any 
person engaged in the transportation of 
crude oil and petroleum products sub-
ject to the Commission’s jurisdiction 
under the Interstate Commerce Act 
with annual operating revenues greater 
than $350,000 in any of the three cal-
endar years immediately preceding the 
fiscal year for which the Commission is 
assessing annual charges. 

(d) Natural gas regulatory program is 
the Commission’s regulation of the 
natural gas industry under the Natural 
Gas Act; Natural Gas Policy Act of 
1978; Alaska Natural Gas Transpor-
tation Act; Public Utility Regulatory 
Policies Act; Department of Energy Or-
ganization Act; Outer Continental 
Shelf Lands Act; Energy Security Act; 
Regulatory Flexibility Act; Crude Oil 
Windfall Profit Tax Act; National En-
vironmental Policy Act; National His-
toric Preservation Act. 

(e) Electric regulatory program is the 
Commission’s regulation of the electric 
industry under Parts II and III of the 
Federal Power Act; Public Utility Reg-

ulatory Policies Act; Powerplant and 
Industrial Fuel Use Act; Department of 
Energy Organization Act; Energy Secu-
rity Act; Regulatory Flexibility Act; 
Pacific Northwest Electric Power Plan-
ning and Conservation Act; Flood Con-
trol and River and Harbor Acts; Bonne-
ville Project Act; Federal Columbia 
River Transmission Act; Reclamation 
Project Act; Nuclear Waste Policy Act; 
National Environmental Policy Act; 
and the Public Utility Holding Com-
pany Act. 

(f) Oil regulatory program is the Com-
mission’s regulation of the oil pipeline 
industry under the Interstate Com-
merce Act; Department of Energy Or-
ganization Act; Regulatory Flexibility 
Act; Outer Continental Shelf Lands 
Act; and the Crude Oil Windfall Profit 
Tax Act. 

(g) Person means an individual, part-
nership, corporation, association, joint 
stock company, public trust, or orga-
nized group of persons, whether incor-
porated or not. 

(h) Operating revenues means the 
monies: 

(1) Received by an oil pipeline com-
pany for providing interstate common 
carrier services regulated by the Com-
mission, and 

(2) Included in FERC Account No. 
200, 210, or 220 in FERC Annual Report 
Form No. 6, page 301, lines 1, 2 and 3, 
column d, under part 352 of the Com-
mission’s regulations. 

(i) Fiscal year means the twelve-
month period that begins on the first 
day of October and ends on the last day 
of September. 

(j) Preceding calendar year means the 
twelve-month period that begins on the 
first day of January and ends the last 
day of December and immediately pre-
cedes the end of the fiscal year for 
which the Commission is assessing an-
nual charges. 

(k) Adjusted costs of administration 
means the difference between the esti-
mated costs of administering a regu-
latory program for each fiscal year ad-
justed to reflect any overcollection or 
undercollection of cost attributable to 
that regulatory program in the annual 
charge assessment for the preceding 
fiscal year, and the estimated amount 
of filing fees collected during that fis-
cal year under the provisions of parts 
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346 and 381 of the Commission’s regula-
tions for activities that relate to that 
regulatory program. 

(l) Power Marketing Agencies means 
the Bonneville Power Administration, 
the Alaska Power Administration, the 
Southeastern Power Administration, 
the Southwestern Power Administra-
tion, and the Western Area Power Ad-
ministration. 

[Order 472, 52 FR 21292, June 5, 1987, as 
amended by Order 472–B, 52 FR 36022, Sept. 
25, 1987; Order 529, 55 FR 47321, Nov. 13, 1990; 
Order 575, 60 FR 4859, Jan. 25, 1995; Order 583, 
60 FR 53117, Oct. 12, 1995; Order 641, 65 FR 
65768, Nov. 2, 2000]

§ 382.103 Payment. 
(a) Annual charges assessed under 

this part must be paid within 45 days of 
the issuance of the bill by the Commis-
sion, unless a petition for waiver has 
been filed under § 382.105 of this part. 

(b) Payment must be made by check, 
draft, or money order, payable to the 
United States Treasury. 

(c) If payment is not made within 45 
days of issuance of a bill, interest will 
be assessed. Interest will be computed 
in accordance with § 154.501(d) of this 
chapter, from the date on which the 
bill becomes delinquent. 

[Order 472, 52 FR 21292, June 5, 1987, as 
amended at 61 FR 13421, Mar. 27, 1996]

§ 382.104 Enforcement. 
The Commission may refuse to proc-

ess any petition, application, or other 
filing submitted by or on the behalf of 
any person that does not pay the an-
nual charge assessed when due, or may 
take any other appropriate action per-
mitted by law.

§ 382.105 Waiver. 
(a) Filing of petition. Any annual 

charges bill recipient may submit a pe-
tition for waiver of the regulations in 
this part. An original and two copies of 
a petition for waiver must include evi-
dence, such as a financial statement, 
clearly showing either that the peti-
tioner does not have the money to pay 
all or part of the annual charge, or, if 
the petitioner does pay the annual 
charge, that the petitioner will be 
placed in financial distress or emer-
gency. Petitions for waiver must be 
filed with the Office of the Secretary of 

the Commission within 15 days of 
issuance of the bill. 

(b) Decision on petition. The Commis-
sion or its designee will review the pe-
tition for waiver and then will notify 
the applicant of its grant or denial, in 
whole or in part. If the petition is de-
nied in whole or in part, the annual 
charge becomes due 30 days from the 
date of notification of the denial.

§ 382.106 Accounting for annual 
charges paid under part 382. 

(a) Any natural gas pipeline company 
subject to the provisions of this part 
must account for annual charges paid 
by charging the account to Account 
No. 928, Regulatory Commission Ex-
penses, of the Commission’s Uniform 
System of Accounts. 

(b) Any public utility subject to the 
provisions of this part must account 
for annual charges paid by charging 
the amount to Account No. 928, Regu-
latory Commission Expenses, of the 
Commission’s Uniform System Ac-
counts. 

(c) Any oil pipeline company subject 
to the provisions of this part must ac-
count for annual charges paid by 
charging the amount to Account No. 
510, Supplies and Expenses, of the Com-
mission’s Uniform System of Accounts. 

[Order 472, 52 FR 21292, June 5, 1987, as 
amended by Order 472–B, 52 FR 36022, Sept. 
25, 1987]

Subpart B—Annual Charges
§ 382.201 Annual charges under Parts 

II and III of the Federal Power Act 
and related statutes. 

(a) Determination of costs to be assessed 
to public utilities. The adjusted costs of 
administration of the electric regu-
latory program, excluding the costs of 
regulating the Power Marketing Agen-
cies, will be assessed to public utilities 
that provide transmission service 
(measured, as discussed in paragraph 
(c) of this section, by the sum of the 
megawatt-hours of all unbundled trans-
mission and the megawatt-hours of all 
bundled wholesale power sales (to the 
extent these latter megawatt-hours 
were not separately reported as 
unbundled transmission)). 

(b) Determination of annual charges to 
be assessed to public utilities. The costs 
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determined under paragraph (a) of this 
section will be assessed as annual 
charges to each public utility providing 
transmission service based on the pro-
portion of the megawatt-hours of 
transmission of electric energy in 
interstate commerce of each such pub-
lic utility in the immediately pre-
ceding reporting year (either a cal-
endar year or fiscal year, depending on 
which accounting convention is used 
by the public utility to be charged) to 
the sum of the megawatt-hours of 
transmission of electric energy in 
interstate commerce in the imme-
diately preceding reporting year of all 
such public utilities. 

(c) Reporting requirement. (1) For pur-
poses of computing annual charges, as 
of January 1, 2002, a public utility, as 
defined in § 382.102(b), that provides 
transmission service must submit 
under oath to the Office of the Sec-
retary by April 30 of each year an origi-
nal and conformed copies of the fol-
lowing information (designated as 
FERC Reporting Requirement No. 582 
(FERC–582)): The total megawatt-hours 
of transmission of electric energy in 
interstate commerce, which for pur-
poses of computing the annual charges 
and for purposes of this reporting re-
quirement, will be measured by the 
sum of the megawatt-hours of all 
unbundled transmission (including 
MWh delivered in wheeling trans-
actions and MWh delivered in exchange 
transactions) and the megawatt-hours 
of all bundled wholesale power sales (to 
the extent these latter megawatt-hours 
were not separately reported as 
unbundled transmission). This informa-
tion must be reported to 3 decimal 
places; e.g., 3,105 KWh will be reported 
as 3.105 MWh. 

(2) Corrections to the information re-
ported on FERC–582, as of January 1, 
2002, must be submitted under oath to 
the Office of the Secretary on or before 
the end of each calendar year in which 
the information was originally re-
ported (i.e., on or before the last day of 
the year that the Commission is open 
to accept such filings). 

(d) Determination of annual charges to 
be assessed to power marketing agencies. 
The adjusted costs of administration of 
the electric regulatory program as it 
applies to Power Marketing Agencies 

will be assessed against each power 
marketing agency based on the propor-
tion of the megawatt-hours of sales of 
each power marketing agency in the 
immediately preceding reporting year 
(either a calendar year or fiscal year, 
depending on which accounting conven-
tion is used by the power marketing 
agency to be charged) to the sum of the 
megawatt-hours of sales in the imme-
diately preceding reporting year of all 
power marketing agencies being as-
sessed annual charges. 

[Order 641, 65 FR 65768, Nov. 2, 2000]

§ 382.202 Annual charges under the 
Natural Gas Act and Natural Gas 
Policy Act of 1978 and related stat-
utes. 

The adjusted costs of administration 
of the natural gas regulatory program 
will be assessed against each natural 
gas pipeline company based on the pro-
portion of the total gas subject to Com-
mission regulation which was sold and 
transported by each company in the 
immediately preceding calendar year 
to the sum of the gas subject to the 
Commission regulation which was sold 
and transported in the immediately 
preceding calendar year by all natural 
gas pipeline companies being assessed 
annual charges. 

[Order 472–B, 52 FR 36022, Sept. 25, 1987]

§ 382.203 Annual charges under the 
Interstate Commerce Act. 

(a) The adjusted costs of administra-
tion of the oil regulatory program will 
be assessed against each oil pipeline 
company based on the proportion of 
the total operation revenues of each oil 
pipeline company for the immediately 
preceding calendar year to the sum of 
the operating revenues for the imme-
diately preceding calendar year of all 
oil pipeline companies being assessed 
annual charges. 

(b) No oil pipeline company’s annual 
charge may exceed a maximum charge 
established each year by the Commis-
sion to equal 6.339 percent of the ad-
justed costs of administration of the 
oil regulatory program. The maximum 
charge will be rounded to the nearest 
$1000. For every company with an an-
nual charge determined to be above the 
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maximum charge, that company’s an-
nual charge will be set at the max-
imum charge, and any amount above 
the maximum charge will be reappor-
tioned to the remaining companies. 
The reapportionment will be computed 
using the method outlined in para-

graph (a) of this section (but excluding 
any company whose annual charge is 
already set at the maximum amount). 
This procedure will be repeated until 
no company’s annual charge exceeds 
the maximum charge.
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SUBCHAPTER X—PROCEDURAL RULES

PART 385—RULES OF PRACTICE 
AND PROCEDURE

Subpart A—Applicability and Definitions

Sec.
385.101 Applicability (Rule 101). 
385.102 Definitions (Rule 102). 
385.103 References to rules (Rule 103). 
385.104 Rule of construction (Rule 104).

Subpart B—Pleadings, Tariff and Rate Fil-
ings, Notices of Tariff or Rate Examina-
tion, Orders To Show Cause, Interven-
tion, and Summary Dispositon

385.201 Applicability (Rule 201). 
385.202 Types of pleadings (Rule 202). 
385.203 Content of pleadings and tariff or 

rate filings (Rule 203). 
385.204 Applications (Rule 204). 
385.205 Tariff or rate filings (Rule 205). 
385.206 Complaints (Rule 206). 
385.207 Petitions (Rule 207). 
385.208 [Reserved] 
385.209 Notices of tariff or rate examination 

and orders to show cause (Rule 209). 
385.210 Method of notice; dates established 

in notice (Rule 210). 
385.211 Protests other than under Rule 208 

(Rule 211). 
385.212 Motions (Rule 212). 
385.213 Answers (Rule 213). 
385.214 Intervention (Rule 214). 
385.215 Amendment of pleadings and tariff 

or rate filings (Rule 215). 
385.216 Withdrawal of pleadings (Rule 216). 
385.217 Summary disposition (Rule 217). 
385.218 Simplified procedure for complaints 

involving small controversies (Rule 218).

Subpart C [Reserved]

Subpart D—Discovery Procedures for 
Matters Set for Hearing Under Subpart E

385.401 Applicability (Rule 401). 
385.402 Scope of discovery (Rule 402). 
385.403 Methods of discovery; general provi-

sions (Rule 403). 
385.404 Depositions during proceedings 

(Rule 404). 
385.405 Use of depositions (Rule 405). 
385.406 Data requests, interrogatories, and 

requests for production of documents or 
things (Rule 406). 

385.407 Inspection of documents and other 
property (Rule 407). 

385.408 Admissions (Rule 408). 
385.409 Subpoenas (Rule 409). 
385.410 Objections to discovery, motions to 

quash or to compel, and protective orders 
(Rule 410). 

385.411 Sanctions (Rule 411).

Subpart E—Hearings

385.501 Applicability (Rule 501). 
385.502 Initiation of a hearing (Rule 502). 
385.503 Consolidation, severance and exten-

sion of close-of-record date by Chief Ad-
ministrative Law Judge (Rule 503). 

385.504 Duties and powers of presiding offi-
cers (Rule 504). 

385.505 Right of participants to present evi-
dence (Rule 505). 

385.506 Examination of witnesses during 
hearing (Rule 506). 

385.507 Prepared written testimony (Rule 
507). 

385.508 Exhibits (Rule 508). 
385.509 Admissibility of evidence (Rule 509). 
385.510 Miscellaneous provisions (Rule 510).

Subpart F—Conferences, Settlements, and 
Stipulations

385.601 Conferences (Rule 601). 
385.602 Submission of settlement offers 

(Rule 602). 
385.603 Settlement of negotiations before a 

settlement judge (Rule 603). 
385.604 Alternative means of dispute resolu-

tion (Rule 604). 
385.605 Arbitration (Rule 605). 
385.606 Confidentiality in dispute resolution 

proceedings (Rule 606).

Subpart G—Decisions

385.701 Applicability (Rule 701). 
385.702 Definitions (Rule 702). 
385.703 Contents of decisions (Rule 703). 
385.704 Rights of participants before initial 

decision (Rule 704). 
385.705 Additional powers of presiding offi-

cer with respect to briefs (Rule 705). 
385.706 Initial and reply briefs before initial 

decision (Rule 706). 
385.707 Oral argument before initial deci-

sion (Rule 707). 
385.708 Initial decisions by presiding officer 

(Rule 708). 
385.709 Other types of decisions (Rule 709). 
385.710 Waiver of the initial decision (Rule 

710). 
385.711 Exceptions and briefs on and oppos-

ing exceptions after initial decision 
(Rule 711). 

385.712 Commission review of initial deci-
sions in the absence of exceptions (Rule 
712). 

385.713 Request for rehearing (Rule 713). 
385.714 Certified questions (Rule 714). 
385.715 Interlocutory appeals to the Com-

mission from rulings of presiding officers 
(Rule 715). 
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385.716 Reopening (Rule 716).

Subpart H—Shortened Procedures

385.801 Waiver of hearing (Rule 801). 
385.802 Noncontested proceedings (Rule 802).

Subpart I—Commission Review of 
Remedial Orders

385.901 Scope (Rule 901). 
385.902 Definitions (Rule 902). 
385.903 Request for nondisclosure of infor-

mation (Rule 903). 
385.904 Commencement of proceeding (Rule 

904). 
385.905 Stay of contested order (Rule 905). 
385.906 Pleadings (Rule 906). 
385.907 New facts and issues (Rule 907). 
385.908 Discovery (Rule 908). 
385.909 Hearing (Rule 909). 
385.910 Conduct of the hearing (Rule 910). 
385.911 Burden of proof (Rule 911). 
385.912 Proposed findings of fact, conclu-

sions of law, and comments (Rule 912). 
385.913 Proposed order (Rule 913). 
385.914 Commission action (Rule 914). 
385.915 Off-the-record communications 

(Rule 915). 
385.916 Withdrawal of petition for review 

(Rule 916). 
385.917 Sanctions (Rule 917).

Subpart J—Commission Review of 
Adjustment Request Denials

385.1001 Scope (Rule 1001). 
385.1002 Definitions (Rule 1002). 
385.1003 Request for nondisclosure of infor-

mation (Rule 1003). 
385.1004 Commencement of proceedings 

(Rule 1004). 
385.1005 Replies (Rule 1005). 
385.1006 Request for hearing (Rule 1006). 
385.1007 Presiding officer (Rule 1007). 
385.1008 Hearings (Rule 1008). 
385.1009 Proof (Rule 1009). 
385.1010 Certification of the record (Rule 

1010). 
385.1011 Final order (Rule 1011). 
385.1012 Off-the-record communications 

(Rule 1012). 
385.1013 Attachments to pleadings (Rule 

1013).

Subpart K—Petitions for Adjustments Under 
the NGPA

385.1101 Applicability (Rule 1101). 
385.1102 Definitions (Rule 1102). 
385.1103 Commencement of proceeding (Rule 

1103). 
385.1104 Initial petition (Rule 1104). 
385.1105 Intervention (Rule 1105). 
385.1106 Other filings (Rule 1106). 
385.1107 Evaluations (Rule 1107). 
385.1108 Criteria (Rule 1108). 

385.1109 Orders (Rule 1109). 
385.1110 Review of initial decision and order 

for adjustment (Rule 1110). 
385.1111 Conferences (Rule 1111). 
385.1112 Requests for confidential treatment 

(Rule 1112). 
385.1113 Interim relief (Rule 1113). 
385.1114 Motions (Rule 1114). 
385.1115 Procedural rulings (Rule 1115). 
385.1116 Appeals (Rule 1116). 
385.1117 Petition for adjustment treated as 

request for interpretation (Rule 1117).

Subpart L [Reserved]

Subpart M—Cooperative Procedure with 
State Commissions

385.1301 Policy (Rule 1301). 
385.1302 Notice (Rule 1302). 
385.1303 Conferences (Rule 1303). 
385.1304 Procedure governing matters re-

ferred to a board (Rule 1304). 
385.1305 Joint and concurrent hearings 

(Rule 1305). 
385.1306 Intervention by State commissions 

(Rule 1306).

Subpart N—Oil Pipeline Proceedings

385.1401 Applicability (Rule 1401). 
385.1402 Subscriber lists (Rule 1402). 
385.1403 Petitions seeking institution of 

rulemaking proceedings (Rule 1404).

Subpart O—Procedures for the Assessment 
of Civil Penalties Under Section 31 of 
the Federal Power Act

385.1501 Scope (Rule 1501). 
385.1502 Persons subject to civil penalties 

(Rule 1502). 
385.1503 Actions subjecting persons to civil 

penalties (Rule 1503). 
385.1504 Maximum civil penalty (Rule 1504). 
385.1505 Determination of proposed penalty 

amount (Rule 1505). 
385.1506 Notice of proposed penalty (Rule 

1506). 
385.1507 Election of procedures and answer 

(Rule 1507). 
385.1508 Commission administrative proce-

dures (Rule 1508). 
385.1509 District court procedures (Rule 

1509). 
385.1510 Modification of civil penalty (Rule 

1510). 
385.1511 Collection of civil penalties (Rule 

1511).

Subpart P—Civil Monetary Penalty Inflation 
Adjustment

385.1601 Scope and purpose (Rule 1601). 
385.1602 Civil penalties, as adjusted (Rule 

1602)
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Subparts Q–R [Reserved]

Subpart S—Miscellaneous

385.1901 Interpretations and interpretive 
rules under the NGPA (Rule 1901). 

385.1902 Appeals from action of staff (Rule 
1902). 

385.1903 Notice in rulemaking proceedings 
(Rule 1903). 

385.1904 Copies of transcripts (Rule 1904). 
385.1907 Reports of compliance (Rule 1907).

Subpart T—Formal Requirements for Filings 
in Proceedings Before the Commission

385.2001 Filings (Rule 2001). 
385.2002 Caption of filings (Rule 2002). 
385.2003 Specifications (Rule 2003). 
385.2004 Original and copies of filings (Rule 

2004). 
385.2005 Subscription and verification (Rule 

2005). 
385.2006 Docket system (Rule 2006). 
385.2007 Time (Rule 2007). 
385.2008 Extensions of time (Rule 2008). 
385.2009 Notice (Rule 2009). 
385.2010 Service (Rule 2010). 
385.2011 Procedures for filing on electronic 

media (Rule 2011). 
385.2012 Petitions for review of Commission 

Orders (Rule 2012). 
385.2013 Videotapes (Rule 2013).

Subpart U—Appearance and Practice 
Before the Commission

385.2101 Appearances (Rule 2101). 
385.2102 Suspension (Rule 2102). 
385.2103 Appearance of former employees 

(Rule 2103).

Subpart V—Off-the-Record 
Communications; Separation of Functions

385.2201 Rules governing off-the-record com-
munications (Rule 2201). 

385.2202 Separation of functions (Rule 2202).

AUTHORITY: 5 U.S.C. 551–557; 15 U.S.C. 717–
717z, 3301–3432; 16 U.S.C. 791a–825r, 2601–2645; 
28 U.S.C. 2461; 31 U.S.C. 3701, 9701; 42 U.S.C. 
7101–7352; 49 U.S.C. 60502; 49 App. U.S.C. 1–85 
(1988).

SOURCE: Order 225, 47 FR 19022, May 3, 1982, 
unless otherwise noted.

Subpart A—Applicability and 
Definitions

§ 385.101 Applicability (Rule 101). 
(a) General rules. Except as provided 

in paragraph (b) of this section, this 
part applies to: 

(1) Any filing or proceeding under 
this chapter; and 

(2) Any oil pipeline filing or pro-
ceeding under this chapter or 49 CFR 
Chapter X and replaces the Interstate 
Commerce Commission General Rules 
of Practice (49 CFR part 1100) with re-
spect to any oil pipeline filing or pro-
ceeding. 

(b) Exceptions. (1) This part does not 
apply to investigations under part 1b of 
this chapter. 

(2) If any provision of this part is in-
consistent with any provision of an-
other part of this chapter, the provi-
sion of this part is inapplicable and the 
provision of the other part governs to 
the extent of the inconsistency. 

(3) If any provision of this part is in-
consistent with any provision of 49 
CFR Chapter X that is not otherwise 
replaced by this part or Commission 
rule or order, the provision of this part 
is inapplicable and the provision of 49 
CFR Chapter X governs to the extent 
of the inconsistency. 

(c) Transitional provisions. (1) This 
part applies to any filing submitted on 
or after and to any proceeding pending 
on or initiated after, August 26, 1982. 

(2) A decisional authority may, in the 
interest of justice: 

(i) Apply the appropriate provisions 
of the prior Rules of Practice and Pro-
cedure (18 CFR part 1) to any filing 
submitted after, or to any proceeding 
or part of a proceeding pending on Au-
gust 26, 1982; 

(ii) Apply the provisions of this part 
to any filing submitted, or any pro-
ceeding or part of a proceeding initi-
ated, after April 28, 1982 but before Au-
gust 26, 1982. 

(d) [Reserved] 
(e) Waiver. To the extent permitted 

by law, the Commission may, for good 
cause, waive any provision of this part 
or prescribe any alternative procedures 
that it determines to be appropriate. 

[Order 225, 47 FR 19022, May 3, 1982, as 
amended by Order 376, 49 FR 21705, May 23, 
1984; Order 607, 65 FR 51234, Sept. 22, 1999]

§ 385.102 Definitions (Rule 102). 
For purposes of this part— 
(a) Decisional authority means the 

Commission or Commission employee 
that, at the time for decision on a 
question, has authority or responsi-
bility under this chapter to decide that 
particular question. 
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(b) Participant means: 
(1) Any party; or 
(2) Any employee of the Commission 

assigned to present the position of the 
Commission staff in a proceeding be-
fore the Commission. 

(c) Party means, with respect to a 
proceeding: 

(1) A person filing any application, 
petition, tariff or rate filing, com-
plaint, or any protest under section 
19a(i) of the Interstate Commerce Act 
(49 U.S.C. 19a(i)); 

(2) Any respondent to a proceeding; 
or 

(3) Any person whose intervention in 
a proceeding is effective under Rule 
214. 

(d) Person means an individual, part-
nership, corporation, association, joint 
stock company, public trust, an orga-
nized group of persons, whether incor-
porated or not, a receiver or trustee of 
the foregoing, a municipality, includ-
ing a city, county, or any other polit-
ical subdivision of a State, a State, the 
District of Columbia, any territory of 
the United States or any agency of any 
of the foregoing, any agency, author-
ity, or instrumentality of the United 
States (other than the Commission), or 
any corporation which is owned di-
rectly or indirectly by the United 
States, or any officer, agent, or em-
ployee of any of the foregoing acting as 
such in the course of his or her official 
duty. The term also includes a foreign 
government or any agency, authority, 
or instrumentality thereof. 

(e) Presiding officer means: 
(1) With respect to any proceeding set 

for hearing under subpart E of this 
part, one or more Members of the Com-
mission, or any administrative law 
judge, designated to preside at such 
hearing, or, if no Commissioner or ad-
ministrative law judge is designated, 
the Chief Administrative Law Judge; 
or 

(2) With respect to any proceeding 
not set for hearing under subpart E, 
any employee designated by rule or 
order to conduct the proceeding. 

(f) Respondent means any person: 
(1) To whom an order to show cause 

or notice of tariff or rate examination 
is issued by the Commission; 

(2) Against whom a complaint is di-
rected; or 

(3) Designated as a respondent by the 
Commission or by the terms of this 
chapter. 

[Order 225, 47 FR 19022, May 3, 1982, as 
amended by Order 606, 64 FR 44405, Aug. 16, 
1999]

§ 385.103 References to rules (Rule 
103). 

This part cross-references its sec-
tions according to rule number, as indi-
cated by the section titles. Any filing 
with the Commission may refer to any 
section of this part by rule number; for 
example, ‘‘Rule 103.’’

§ 385.104 Rule of construction (Rule 
104). 

To the extent that the text of a rule is 
inconsistent with its caption, the text 
of the rule controls. 

[Order 376, 49 FR 21705, May 23, 1984]

Subpart B—Pleadings, Tariff and 
Rate Filings, Notices of Tariff or 
Rate Examination, Orders To 
Show Cause, Intervention, 
and Summary Disposition

§ 385.201 Applicability (Rule 201). 
This subpart applies to any pleading, 

tariff or rate filing, notice of tariff or 
rate examination, order to show cause, 
intervention, or summary disposition.

§ 385.202 Types of pleadings (Rule 
202). 

Pleadings include any application, 
complaint, petition, protest, notice of 
protest, answer, motion, and any 
amendment or withdrawal of a plead-
ing. Pleadings do not include com-
ments on rulemakings or comments on 
offers of settlement.

§ 385.203 Content of pleadings and tar-
iff or rate filings (Rule 203). 

(a) Requirements for a pleading or a 
tariff or rate filing. Each pleading and 
each tariff or rate filing must include, 
as appropriate: 

(1) If known, the reference numbers, 
docket numbers, or other identifying 
symbols of any relevant tariff, rate, 
schedule, contract, application, rule, or 
similar matter or material; 

(2) The name of each participant for 
whom the filing is made or, if the filing 
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is made for a group of participants, the 
name of the group, provided that the 
name of each member of the group is 
set forth in a previously filed document 
which is identified in the filing being 
made; 

(3) The specific authorization or re-
lief sought; 

(4) The tariff or rate sheets; 
(5) The name and address of each per-

son against whom the complaint is di-
rected; 

(6) The relevant facts, if not set forth 
in a previously filed document which is 
identified in the filing being made; 

(7) The position taken by the partici-
pant filing any pleading, to the extent 
known when the pleading is filed, and 
the basis in fact and law for such posi-
tion; 

(8) Subscription or verification, if re-
quired; 

(9) A certificate of service under Rule 
2010(h), if service is required; 

(10) The name, address, and telephone 
number of an individual who, with re-
spect to any matter contained in the 
filing, represents the person for whom 
filing is made; and 

(11) Any additional information re-
quired to be included by statute, rule, 
or order. 

(b) Requirement for any initial pleading 
or tariff or rate filing. The initial plead-
ing or tariff or rate filing submitted by 
a participant or a person seeking to be-
come a party must conform to the re-
quirements of paragraph (a) of this sec-
tion and must include: 

(1) The exact name of the person for 
whom the filing is made; 

(2) The location of that person’s prin-
cipal place of business; and 

(3) The name, address, and telephone 
number of at least one, but not more 
than two, persons upon whom service is 
to be made and to whom communica-
tions are to be addressed in the pro-
ceeding. 

(c) Combined filings. If two or more 
pleadings, or one or more pleadings and 
a tariff or rate filing are included as 
items in a single filing each such item 
must be separately designated and 
must conform to the requirements 
which would be applicable to it if filed 
separately.

§ 385.204 Applications (Rule 204). 
Any person seeking a license, permit, 

certification, or similar authorization 
or permission, must file an application 
to obtain that authorization or permis-
sion.

§ 385.205 Tariff or rate filings (Rule 
205). 

A person must make a tariff or rate 
filing in order to establish or change 
any specific rate, rate schedule, tariff, 
tariff schedule, fare, charge, or term or 
condition of service, or any classifica-
tion, contract, practice, or any related 
regulation established by and for the 
applicant.

§ 385.206 Complaints (Rule 206). 
(a) General rule. Any person may file 

a complaint seeking Commission ac-
tion against any other person alleged 
to be in contravention or violation of 
any statute, rule, order, or other law 
administered by the Commission, or for 
any other alleged wrong over which the 
Commission may have jurisdiction. 

(b) Contents. A complaint must: 
(1) Clearly identify the action or in-

action which is alleged to violate appli-
cable statutory standards or regu-
latory requirements; 

(2) Explain how the action or inac-
tion violates applicable statutory 
standards or regulatory requirements; 

(3) Set forth the business, commer-
cial, economic or other issues pre-
sented by the action or inaction as 
such relate to or affect the complain-
ant; 

(4) Make a good faith effort to quan-
tify the financial impact or burden (if 
any) created for the complainant as a 
result of the action or inaction; 

(5) Indicate the practical, oper-
ational, or other nonfinancial impacts 
imposed as a result of the action or in-
action, including, where applicable, the 
environmental, safety or reliability 
impacts of the action or inaction; 

(6) State whether the issues pre-
sented are pending in an existing Com-
mission proceeding or a proceeding in 
any other forum in which the com-
plainant is a party, and if so, provide 
an explanation why timely resolution 
cannot be achieved in that forum; 

(7) State the specific relief or remedy 
requested, including any request for 
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stay or extension of time, and the basis 
for that relief; 

(8) Include all documents that sup-
port the facts in the complaint in pos-
session of, or otherwise attainable by, 
the complainant, including, but not 
limited to, contracts and affidavits; 

(9) State 
(i) Whether the Enforcement Hotline, 

Dispute Resolution Service, tariff-
based dispute resolution mechanisms, 
or other informal dispute resolution 
procedures were used, or why these 
procedures were not used; 

(ii) Whether the complainant believes 
that alternative dispute resolution 
(ADR) under the Commission’s super-
vision could successfully resolve the 
complaint; 

(iii) What types of ADR procedures 
could be used; and 

(iv) Any process that has been agreed 
on for resolving the complaint. 

(10) Include a form of notice suitable 
for publication in the FEDERAL REG-
ISTER and submit a copy of the notice 
on a separate 31⁄2 inch diskette in 
ASCII format; 

(11) Explain with respect to requests 
for Fast Track processing pursuant to 
section 385.206(h), why the standard 
processes will not be adequate for expe-
ditiously resolving the complaint. 

(c) Service. Any person filing a com-
plaint must serve a copy of the com-
plaint on the respondent, affected regu-
latory agencies, and others the com-
plainant reasonably knows may be ex-
pected to be affected by the complaint. 
Service must be simultaneous with fil-
ing at the Commission for respondents. 
Simultaneous or overnight service is 
permissible for other affected entities. 
Simultaneous service can be accom-
plished by electronic mail in accord-
ance with § 385.2010(f)(3), facsimile, ex-
press delivery, or messenger. 

(d) Notice. Public notice of the com-
plaint will be issued by the Commis-
sion. 

(e) Privileged treatment. (1) If a com-
plainant seeks privileged treatment for 
any documents submitted with the 
complaint, the complainant must sub-
mit, with its complaint, a request for 
privileged treatment of documents and 
information under section 388.112 of 
this chapter and a proposed form of 
protective agreement. In the event the 

complainant requests privileged treat-
ment under section 388.112 of this chap-
ter, it must file the original and three 
copies of its complaint with the infor-
mation for which privileged treatment 
is sought and 11 copies of the pleading 
without the information for which 
privileged treatment is sought. The 
original and three copies must be 
clearly identified as containing infor-
mation for which privileged treatment 
is sought. 

(2) A complainant must provide a 
copy of its complaint without the priv-
ileged information and its proposed 
form of protective agreement to each 
entity that is to be served pursuant to 
section 385.206(c). 

(3) The respondent and any interested 
person who has filed a motion to inter-
vene in the complaint proceeding may 
make a written request to the com-
plainant for a copy of the complete 
complaint. The request must include 
an executed copy of the protective 
agreement and, for persons other than 
the respondent, a copy of the motion to 
intervene. Any person may file an ob-
jection to the proposed form of protec-
tive agreement. 

(4) A complainant must provide a 
copy of the complete complaint to the 
requesting person within 5 days after 
receipt of the written request that is 
accompanied by an executed copy of 
the protective agreement. 

(f) Answers, interventions and com-
ments. Unless otherwise ordered by the 
Commission, answers, interventions, 
and comments to a complaint must be 
filed within 20 days after the complaint 
is filed. In cases where the complainant 
requests privileged treatment for infor-
mation in its complaint, answers, 
interventions, and comments are due 
within 30 days after the complaint is 
filed. In the event there is an objection 
to the protective agreement, the Com-
mission will establish when answers 
will be due. 

(g) Complaint resolution paths. One of 
the following procedures may be used 
to resolve complaints: 

(1) The Commission may assign a 
case to be resolved through alternative 
dispute resolution procedures in ac-
cordance with §§ 385.604–385.606, in cases 
where the affected parties consent, or 
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the Commission may order the ap-
pointment of a settlement judge in ac-
cordance with § 385.603; 

(2) The Commission may issue an 
order on the merits based upon the 
pleadings; 

(3) The Commission may establish a 
hearing before an ALJ; 

(h) Fast Track processing. (1) The Com-
mission may resolve complaints using 
Fast Track procedures if the complaint 
requires expeditious resolution. Fast 
Track procedures may include expe-
dited action on the pleadings by the 
Commission, expedited hearing before 
an ALJ, or expedited action on re-
quests for stay, extension of time, or 
other relief by the Commission or an 
ALJ. 

(2) A complainant may request Fast 
Track processing of a complaint by in-
cluding such a request in its complaint, 
captioning the complaint in bold type 
face ‘‘COMPLAINT REQUESTING 
FAST TRACK PROCESSING,’’ and ex-
plaining why expedition is necessary as 
required by section 385.206(b)(11). 

(3) Based on an assessment of the 
need for expedition, the period for fil-
ing answers, interventions and com-
ments to a complaint requesting Fast 
Track processing may be shortened by 
the Commission from the time pro-
vided in section 385.206(f). 

(4) After the answer is filed, the Com-
mission will issue promptly an order 
specifying the procedure and any 
schedule to be followed. 

(i) Simplified procedure for small con-
troversies. A simplified procedure for 
complaints involving small controver-
sies is found in section 385.218 of this 
subpart. 

(j) Satisfaction. (1) If the respondent 
to a complaint satisfies such com-
plaint, in whole or in part, either be-
fore or after an answer is filed, the 
complainant and the respondent must 
sign and file: 

(i) A statement setting forth when 
and how the complaint was satisfied; 
and 

(ii) A motion for dismissal of, or an 
amendment to, the complaint based on 
the satisfaction. 

(2) The decisional authority may 
order the submission of additional in-
formation before acting on a motion 

for dismissal or an amendment under 
paragraph (c)(1)(ii) of this section. 

[Order 225, 47 FR 19022, May 3, 1982, as 
amended by Order 602, 64 FR 17097, Apr. 8, 
1999; Order 602–A, 64 FR 43608, Aug. 11, 1999]

§ 385.207 Petitions (Rule 207). 
(a) General rule. A person must file a 

petition when seeking: 
(1) Relief under subpart I, J, or K of 

this part; 
(2) A declaratory order or rule to ter-

minate a controversy or remove uncer-
tainty; 

(3) Action on appeal from a staff ac-
tion, other than a decision or ruling of 
a presiding officer, under Rule 1902; 

(4) A rule of general applicability; or 
(5) Any other action which is in the 

discretion of the Commission and for 
which this chapter prescribes no other 
form of pleading. 

(b) Declarations of intent under the 
Federal Power Act. For purposes of this 
part, a declaration of intent under sec-
tion 23(b) of the Federal Power Act is 
treated as a petition for a declaratory 
order. 

(c) Except as provided in § 381.302(b), 
each petition for issuance of a declara-
tory order must be accompanied by the 
fee prescribed in § 381.302(a). 

[Order 225, 47 FR 19022, May 3, 1982, as 
amended by Order 395, 49 FR 35357, Sept. 7, 
1984]

§ 385.208 [Reserved]

§ 385.209 Notices of tariff or rate exam-
ination and orders to show cause 
(Rule 209). 

(a) Issuance. (1) If the Commission 
seeks to determine the validity of any 
rate, rate schedule, tariff, tariff sched-
ule, fare, charge, or term or condition 
of service, or any classification, con-
tract, practice, or any related regula-
tion established by and for the appli-
cant which is demanded, observed, 
charged, or collected, the Commission 
will initiate a proceeding by issuing a 
notice of tariff or rate examination. 

(2) The Commission may initiate a 
proceeding against a person by issuing 
an order to show cause. 

(b) Contents. A notice of examination 
or an order to show cause will contain 
a statement of the matters about 
which the Commission is inquiring, and 
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a statement of the authority under 
which the Commission is acting. The 
statement is tentative and sets forth 
issues to be considered by the Commis-
sion. 

(c) Answers. A person who is ordered 
to show cause must answer in accord-
ance with Rule 213.

§ 385.210 Method of notice; dates es-
tablished in notice (Rule 210). 

(a) Method. When the Secretary gives 
notice of tariff or rate filings, applica-
tions, petitions, notices of tariff or rate 
examinations, and orders to show 
cause, the Secretary will give such no-
tice in accordance with Rule 2009. 

(b) Dates for filing interventions and 
protests. A notice given under this sec-
tion will establish the dates for filing 
interventions and protests. Only those 
filings made within the time prescribed 
in the notice will be considered timely.

§ 385.211 Protests other than under 
Rule 208 (Rule 211). 

(a) General rule. (1) Any person may 
file a protest to object to any applica-
tion, complaint, petition, order to show 
cause, notice of tariff or rate examina-
tion, or tariff or rate filing. 

(2) The filing of a protest does not 
make the protestant a party to the 
proceeding. The protestant must inter-
vene under Rule 214 to become a party. 

(3) Subject to paragraph (a)(4) of this 
section, the Commission will consider 
protests in determining further appro-
priate action. Protests will be placed in 
the public file associated with the pro-
ceeding. 

(4) If a proceeding is set for hearing 
under subpart E of this part, the pro-
test is not part of the record upon 
which the decision is made. 

(b) Service. (1) Any protest directed 
against a person in a proceeding must 
be served by the protestant on the per-
son against whom the protest is di-
rected. 

(2) The Secretary may waive any pro-
cedural requirement of this subpart ap-
plicable to protests. If the requirement 
of service under this paragraph is 
waived, the Secretary will place the 
protest in the public file and may send 
a copy thereof to any person against 
whom the protest is directed.

§ 385.212 Motions (Rule 212). 
(a) General rule. A motion may be 

filed: 
(1) At any time, unless otherwise pro-

vided; 
(2) By a participant or a person who 

has filed a timely motion to intervene 
which has not been denied; 

(3) In any proceeding except an infor-
mal rulemaking proceeding. 

(b) Written and oral motions. Any mo-
tion must be filed in writing, except 
that the presiding officer may permit 
an oral motion to be made on the 
record during a hearing or conference. 

(c) Contents. A motion must contain a 
clear and concise statement of: 

(1) The facts and law which support 
the motion; and 

(2) The specific relief or ruling re-
quested. 

[Order 225, 47 FR 19022, May 3, 1982, as 
amended by Order 225–A, 47 FR 35956, Aug. 18, 
1982; Order 376, 49 FR 21705, May 23, 1984]

§ 385.213 Answers (Rule 213). 
(a) Required or permitted. (1) Any re-

spondent to a complaint or order to 
show cause must make an answer, un-
less the Commission orders otherwise. 

(2) An answer may not be made to a 
protest, an answer, a motion for oral 
argument, or a request for rehearing, 
unless otherwise ordered by the 
decisional authority. A presiding offi-
cer may prohibit an answer to a mo-
tion for interlocutory appeal. If an an-
swer is not otherwise permitted under 
this paragraph, no responsive pleading 
may be made. 

(3) An answer may be made to any 
pleading, if not prohibited under para-
graph (a)(2) of this section. 

(4) An answer to a notice of tariff or 
rate examination must be made in ac-
cordance with the provisions of such 
notice. 

(b) Written or oral answers. Any an-
swer must be in writing, except that 
the presiding officer may permit an 
oral answer to a motion made on the 
record during a hearing conducted 
under subpart E or during a conference. 

(c) Contents. (1) An answer must con-
tain a clear and concise statement of: 

(i) Any disputed factual allegations; 
and 

(ii) Any law upon which the answer 
relies. 
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(2) When an answer is made in re-
sponse to a complaint, an order to 
show cause, or an amendment to such 
pleading, the answerer must, to the ex-
tent practicable: 

(i) Admit or deny, specifically and in 
detail, each material allegation of the 
pleading answered; and 

(ii) Set forth every defense relied on. 
(3) General denials of facts referred 

to in any order to show cause, unsup-
ported by the specific facts upon which 
the respondent relies, do not comply 
with paragraph (a)(1) of this section 
and may be a basis for summary dis-
position under Rule 217, unless other-
wise required by statute. 

(4) An answer to a complaint must 
include documents that support the 
facts in the answer in possession of, or 
otherwise attainable by, the respond-
ent, including, but not limited to, con-
tracts and affidavits. An answer is also 
required to describe the formal or con-
sensual process it proposes for resolv-
ing the complaint. 

(5)(i) A respondent must submit with 
its answer any request for privileged 
treatment of documents and informa-
tion under § 388.112 of this chapter and 
a proposed form of protective agree-
ment. In the event the respondent re-
quests privileged treatment under 
§ 388.112 of this chapter, it must file the 
original and three copies of its answer 
with the information for which privi-
leged treatment is sought and 11 copies 
of the pleading without the informa-
tion for which privileged treatment is 
sought. The original and three copies 
must be clearly identified as con-
taining information for which privi-
leged treatment is sought. 

(ii) A respondent must provide a copy 
of its answer without the privileged in-
formation and its proposed form of pro-
tective agreement to each entity that 
has either been served pursuant to 
§ 385.206 (c) or whose name is on the of-
ficial service list for the proceeding 
compiled by the Secretary. 

(iii) The complainant and any inter-
ested person who has filed a motion to 
intervene may make a written request 
to the respondent for a copy of the 
complete answer. The request must in-
clude an executed copy of the protec-
tive agreement and, for persons other 
than the complainant, a copy of the 

motion to intervene. Any person may 
file an objection to the proposed form 
of protective agreement. 

(iv) A respondent must provide a 
copy of the complete answer to the re-
questing person within 5 days after re-
ceipt of the written request and an exe-
cuted copy of the protective agree-
ment. 

(d) Time limitations. (1) Any answer to 
a motion or to an amendment to a mo-
tion must be made within 15 days after 
the motion or amendment is filed, un-
less otherwise ordered. 

(2) Any answer to a pleading or 
amendment to a pleading, other than a 
complaint or an answer to a motion 
under paragraph (d)(1) of this section, 
must be made: 

(i) If notice of the pleading or amend-
ment is published in the FEDERAL REG-
ISTER, not later than 30 days after such 
publication, unless otherwise ordered; 
or 

(ii) If notice of the pleading or 
amendment is not published in the 
FEDERAL REGISTER, not later than 30 
days after the filing of the pleading or 
amendment, unless otherwise ordered. 

(e) Failure to answer. (1) Any person 
failing to answer a complaint may be 
considered in default, and all relevant 
facts stated in such complaint may be 
deemed admitted. 

(2) Failure to answer an order to 
show cause will be treated as a general 
denial to which paragraph (c)(3) of this 
section applies. 

[Order 225, 47 FR 19022, May 3, 1982; 48 FR 786, 
Jan. 7, 1983, as amended by Order 376, 49 FR 
21705, May 23, 1984; Order 602, 64 FR 17099, 
Apr. 8, 1999; Order 602–A, 64 FR 43608, Aug. 11, 
1999]

§ 385.214 Intervention (Rule 214). 
(a) Filing. (1) The Secretary of Energy 

is a party to any proceeding upon filing 
a notice of intervention in that pro-
ceeding. If the Secretary’s notice is not 
filed within the period prescribed under 
Rule 210(b), the notice must state the 
position of the Secretary on the issues 
in the proceeding. 

(2) Any State Commission is a party 
to any proceeding upon filing a notice 
of intervention in that proceeding, if 
the notice is filed within the period es-
tablished under Rule 210(b). If the pe-
riod for filing notice has expired, a 
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State Commission must comply with 
the rules for motions to intervene ap-
plicable to any person under paragraph 
(a)(3) of this section including the con-
tent requirements of paragraph (b) of 
this section. 

(3) Any person, other than the Sec-
retary of Energy or a State Commis-
sion, seeking to become a party must 
file a motion to intervene. 

(b) Contents of motion. (1) Any motion 
to intervene must state, to the extent 
known, the position taken by the mov-
ant and the basis in fact and law for 
that position. 

(2) A motion to intervene must also 
state the movant’s interest in suffi-
cient factual detail to demonstrate 
that: 

(i) The movant has a right to partici-
pate which is expressly conferred by 
statute or by Commission rule, order, 
or other action; 

(ii) The movant has or represents an 
interest which may be directly affected 
by the outcome of the proceeeding, in-
cluding any interest as a: 

(A) Consumer, 
(B) Customer, 
(C) Competitor, or 
(D) Security holder of a party; or 
(iii) The movant’s participation is in 

the public interest. 
(3) If a motion to intervene is filed 

after the end of any time period estab-
lished under Rule 210, such a motion 
must, in addition to complying with 
paragraph (b)(1) of this section, show 
good cause why the time limitation 
should be waived. 

(c) Grant of party status. (1) If no an-
swer in opposition to a timely motion 
to intervene is filed within 15 days 
after the motion to intervene is filed, 
the movant becomes a party at the end 
of the 15 day period. 

(2) If an answer in opposition to a 
timely motion to intervene is filed not 
later than 15 days after the motion to 
intervene is filed or, if the motion is 
not timely, the movant becomes a 
party only when the motion is ex-
pressly granted. 

(d) Grant of late intervention. (1) In 
acting on any motion to intervene filed 
after the period prescribed under Rule 
210, the decisional authority may con-
sider whether: 

(i) The movant had good cause for 
failing to file the motion within the 
time prescribed; 

(ii) Any disruption of the proceeding 
might result from permitting interven-
tion; 

(iii) The movant’s interest is not ade-
quately represented by other parties in 
the proceeding; 

(iv) Any prejudice to, or additional 
burdens upon, the existing parties 
might result from permitting the inter-
vention; and 

(v) The motion conforms to the re-
quirements of paragraph (b) of this sec-
tion. 

(2) Except as otherwise ordered, a 
grant of an untimely motion to inter-
vene must not be a basis for delaying 
or deferring any procedural schedule 
established prior to the grant of that 
motion. 

(3)(i) The decisional authority may 
impose limitations on the participa-
tion of a late intervener to avoid delay 
and prejudice to the other participants. 

(ii) Except as otherwise ordered, a 
late intervener must accept the record 
of the proceeding as the record was de-
veloped prior to the late intervention. 

(4) If the presiding officer orally 
grants a motion for late intervention, 
the officer will promptly issue a writ-
ten order confirming the oral order. 

[Order 225, 47 FR 19022, May 3, 1982; 48 FR 786, 
Jan. 7, 1983, as amended by Order 376, 49 FR 
21705, May 23, 1984]

§ 385.215 Amendment of pleadings and 
tariff or rate filings (Rule 215). 

(a) General rules. (1) Any participant, 
or any person who has filed a timely 
motion to intervene which has not 
been denied, may seek to modify its 
pleading by filing an amendment which 
conforms to the requirements applica-
ble to the pleading to be amended. 

(2) A tariff or rate filing may not be 
amended, except as allowed by statute. 
The procedures provided in this section 
do not apply to amendment of tariff or 
rate filings. 

(3)(i) If a written amendment is filed 
in a proceeding, or part of a pro-
ceeding, that is not set for hearing 
under subpart E, the amendment be-
comes effective as an amendment on 
the date filed. 
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(ii) If a written amendment is filed in 
a proceeding, or part of a proceeding, 
which is set for hearing under subpart 
E, that amendment is effective on the 
date filed only if the amendment is 
filed more than five days before the 
earlier of either the first prehearing 
conference or the first day of evi-
dentiary hearings. 

(iii) If, in a proceeding, or part of a 
proceeding, that is set for hearing 
under subpart E, a written amendment 
is filed after the time for filing pro-
vided under paragraph (a)(3)(ii) of this 
section, or if an oral amendment is 
made to a presiding officer during a 
hearing or conference, the amendment 
becomes effective as an amendment 
only as provided under paragraph (d) of 
this section. 

(b) Answers. Any participant, or any 
person who has filed a timely motion 
to intervene which has not been denied, 
may answer a written or oral amend-
ment in accordance with Rule 213. 

(c) Motion opposing an amendment. 
Any participant, or any person who has 
filed a timely motion to intervene 
which has not been denied, may file a 
motion opposing the acceptance of any 
amendment, other than an amendment 
under paragraph (a)(3)(i) of this sec-
tion, not later than 15 days after the 
filing of the amendment. 

(d) Acceptance of amendments. (1) An 
amendment becomes effective as an 
amendment at the end of 15 days from 
the date of filing, if no motion in oppo-
sition to the acceptance of an amend-
ment under paragraph (a)(3)(iii) of this 
section is filed within the 15 day pe-
riod. 

(2) If a motion in opposition to the 
acceptance of an amendment is filed 
within 15 days after the filing of the 
amendment, the amendment becomes 
effective as an amendment on the 
twentieth day after the filing of the 
amendment, except to the extent that 
the decisional authority, before such 
date, issues an order rejecting the 
amendment, wholly or in part, for good 
cause. 

(e) Directed amendments. A decisional 
authority, on motion or otherwise, 
may direct any participant, or any per-
son seeking to be a party, to file a 
written amendment to amplify, clarify, 
or technically correct a pleading.

§ 385.216 Withdrawal of pleadings 
(Rule 216). 

(a) Filing. Any participant, or any 
person who has filed a timely motion 
to intervene which has not been denied, 
may seek to withdraw a pleading by fil-
ing a notice of withdrawal. 

(b) Action on withdrawals. (1) The 
withdrawal of any pleading is effective 
at the end of 15 days from the date of 
filing of a notice of withdrawal, if no 
motion in opposition to the notice of 
withdrawal is filed within that period 
and the decisional authority does not 
issue an order disallowing the with-
drawal within that period. The 
decisional authority may disallow, for 
a good cause, all or part of a with-
drawal. 

(2) If a motion in opposition to a no-
tice of withdrawal is filed within the 15 
day period, the withdrawal is not effec-
tive until the decisional authority 
issues an order accepting the with-
drawal. 

(c) Conditional withdrawal. In order to 
prevent prejudice to other participants, 
a decisional authority may, on motion 
or otherwise, condition the withdrawal 
of any pleading upon a requirement 
that the withdrawing party leave ma-
terial in the record or otherwise make 
material available to other partici-
pants.

§ 385.217 Summary disposition (Rule 
217). 

(a) Applicability. This section applies 
to: 

(1) Any proceeding, or any part of a 
proceeding, while the Commission is 
the decisional authority; and 

(2) Any proceeding, or part of a pro-
ceeding, which is set for hearing under 
subpart E. 

(b) General rule. If the decisional au-
thority determines that there is no 
genuine issue of fact material to the 
decision of a proceeding or part of a 
proceeding, the decisional authority 
may summarily dispose of all or part of 
the proceeding. 

(c) Procedures. (1) Any participant 
may make a motion for summary dis-
position of all or part of a proceeding. 

(2) If a decisional authority, other 
than the Commission, is considering 
summary disposition of a proceeding, 
or part of a proceeding, in the absence 
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of a motion for summary disposition by 
a participant, the decisional authority 
will grant the participants an oppor-
tunity to comment on the proposed dis-
position prior to any summary disposi-
tion, unless, for good cause shown, the 
decisional authority provides other-
wise. 

(3) If, prior to setting a matter for 
hearing, the Commission is considering 
summary disposition of a proceeding or 
part of a proceeding in the absence of a 
motion for summary disposition by any 
participant and the Commission deter-
mines that notice and comment on 
summary disposition are practicable 
and necessary, the Commission may 
notify the participants and afford them 
an opportunity to comment on any 
proposed summary disposition. 

(d) Disposition. (1)(i) If a decisional 
authority, other than the Commission, 
summarily disposes of an entire pro-
ceeding, the decisional authority will 
issue an initial decision for the entire 
proceeding. 

(ii) Except as provided under para-
graph (d)(1)(iii) of this section, a 
decisional authority, other than the 
Commission, which summarily disposes 
of part of a proceeding may: 

(A) Issue a partial initial decision; or 
(B) Postpone issuing an initial deci-

sion on the summarily disposed part 
and combine it with the initial deci-
sion on the entire proceeding or other 
appropriate part of the proceeding. 

(iii) If the decisional authority, other 
than the Commission, summarily dis-
poses of part of a proceeding and such 
disposition requires the filing of new 
tariff or rate schedule sheets, the 
decisional authority will issue an ini-
tial decision on that part of the pro-
ceeding. 

(2) Any initial decision issued under 
paragraph (d)(1) of this section is con-
sidered an initial decision issued under 
subpart G of this part, except that the 
following rules do not apply: Rule 704 
(rights of participants before initial de-
cision), Rule 705 (discretion of pre-
siding officer before initial decision), 
Rule 706 (initial and reply briefs before 
initial decision), Rule 707 (oral argu-
ment before initial decision), and Rule 
709 (other types of decisions). 

[Order 225, 47 FR 19022, May 3, 1982; Order 225–
A, 47 FR 35956, Aug. 18, 1982]

§ 385.218 Simplified procedure for 
complaints involving small con-
troversies (Rule 218). 

(a) Eligibility. The procedures under 
this section are available to complain-
ants if the amount in controversy is 
less than $100,000 and the impact on 
other entities is de minimis.

(b) Contents. A complaint filed under 
this section must contain: 

(1) The name of the complainant; 
(2) The name of the respondent; 
(3) A description of the relationship 

to the respondent; 
(4) The amount in controversy; 
(5) A statement why the complaint 

will have a de minimis impact on other 
entities; 

(6) The facts and circumstances sur-
rounding the complaint, including the 
legal or regulatory obligation breached 
by the respondent; and 

(7) The requested relief. 
(c) Service. The complainant is re-

quired to simultaneously serve the 
complaint on the respondent and any 
other entity referenced in the com-
plaint. 

(d) Notice. Public notice of the com-
plaint will be issued by the Commis-
sion. 

(e) Answers, interventions and com-
ments. (1) An answer to a complaint is 
required to conform to the require-
ments of § 385.213(c)(1), (2), and (3). 

(2) Answers, interventions and com-
ments must be filed within 10 days 
after the complaint is filed. In cases 
where the complainant requests privi-
leged treatment for information in its 
complaint, answers, interventions, and 
comments must be filed within 20 days 
after the complaint is filed. In the 
event there is an objection to the pro-
tective agreement, the Commission 
will establish when answers, interven-
tions, and comments are due. 

(f) Privileged treatment. If a complain-
ant seeks privileged treatment for any 
documents submitted with the com-
plaint, a complainant must use the 
procedures described in section 
385.206(e). If a respondent seeks privi-
leged treatment for any documents 
submitted with the answer, a respond-
ent must use the procedures described 
in section 385.213(c)(5). 

[Order 602, 64 FR 17099, Apr. 8, 1999]
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Subpart C [Reserved]

Subpart D—Discovery Procedures 
for Matters Set for Hearing 
Under Subpart E

SOURCE: 52 FR 6966, Mar. 6, 1987, unless oth-
erwise noted.

§ 385.401 Applicability (Rule 401). 
(a) General rule. Except as provided in 

paragraph (b) of this section, this sub-
part applies to discovery in proceedings 
set for hearing under subpart E of this 
part, and to such other proceedings as 
the Commission may order. 

(b) Exceptions. Unless otherwise or-
dered by the Commission, this subpart 
does not apply to: 

(1) Requests for information under 
the Freedom of Information Act, 5 
U.S.C. 552, governed by Part 388 of this 
chapter; or, 

(2) Requests by the Commission or its 
staff who are not participants in a pro-
ceeding set for hearing under subpart E 
of this part to obtain information, re-
ports, or data from persons subject to 
the Commission’s regulatory jurisdic-
tion; or 

(3) Investigations conducted pursuant 
to Part 1b of this chapter.

§ 385.402 Scope of discovery (Rule 
402). 

(a) General. Unless otherwise pro-
vided under paragraphs (b) and (c) of 
this section or ordered by the presiding 
officer under Rule 410(c), participants 
may obtain discovery of any matter, 
not privileged, that is relevant to the 
subject matter of the pending pro-
ceeding, including the existence, de-
scription, nature, custody, condition, 
and location of any books, documents, 
or other tangible things, and the iden-
tity and location of persons having any 
knowledge of any discoverable matter. 
It is not ground for objection that the 
information sought will be inadmis-
sible in the Commission proceeding if 
the information sought appears reason-
ably calculated to lead to the discovery 
of admissible evidence. 

(b) Material prepared for litigation. A 
participant may not obtain discovery 
of material prepared in anticipation of 
litigation by another participant, un-

less that participant demonstrates a 
substantial need for the material and 
that substantially equivalent material 
cannot be obtained by other means 
without undue hardship. In ordering 
any such discovery, the presiding offi-
cer will prevent disclosure of the men-
tal impressions, conclusions, opinions, 
or legal theories of an attorney. 

(c) Expert testimony. Unless otherwise 
restricted by the presiding officer 
under Rule 410(c), a participant may 
discover any facts known or opinions 
held by an expert concerning any rel-
evant matters, not privileged. Such 
discovery will be permitted only if: 

(1) The expert is expected to be a wit-
ness at hearing; or 

(2) The expert is relied on by another 
expert who is expected to be a witness 
at hearing, and the participant seeking 
discovery shows a compelling need for 
the information and it cannot prac-
ticably be obtained by other means. 

[Order 225, 47 FR 19022, May 3, 1982, as 
amended by Order 466–A, 52 FR 35909, Sept. 
24, 1987]

§ 385.403 Methods of discovery; gen-
eral provisions (Rule 403). 

(a) Discovery methods. Participants 
may obtain discovery by data requests, 
written interrogatories, and requests 
for production of documents or things 
(Rule 406), depositions by oral examina-
tion (Rule 404), requests for inspection 
of documents and other property (Rule 
407), and requests for admission (Rule 
408). 

(b) Discovery conferences. (1) The pre-
siding officer may direct the partici-
pants in a proceeding or their rep-
resentatives to appear for one or more 
conferences, either separately or as 
part of any other prehearing con-
ference in the proceeding under Rule 
601(a), for the purpose of scheduling 
discovery, identifying discovery issues, 
and resolving discovery disputes. Ex-
cept as provided in paragraph (b)(2) of 
this section, the presiding officer, upon 
the conclusion of a conference, will 
issue an order stating any and all deci-
sions made and agreements reached 
during the conference. 
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(2) The Chief Administrative Law 
Judge may, upon a showing of extraor-
dinary circumstances, waive the re-
quirement to issue an order under 
paragraph (b)(1) of this section. 

(c) Identification and certification of 
preparer. Each response to discovery 
under this subpart must: 

(1) Identify the preparer or person 
under whose direct supervision the re-
sponse was prepared; and 

(2) Be under oath or, for representa-
tives of a public or private corporation 
or a partnership or association or a 
governmental agency, be accompanied 
by a signed certification of the pre-
parer or person supervising the prepa-
ration of the response on behalf of the 
entity that the response is true and ac-
curate to the best of that person’s 
knowledge, information, and belief 
formed after a reasonable inquiry. 

(d) Supplementation of responses. (1) 
Except as otherwise provided by this 
paragraph, a participant that has re-
sponded to a request for discovery with 
a response that was complete when 
made is not under a continuing duty to 
supplement that response to include in-
formation later acquired. 

(2) A participant must make timely 
amendment to any prior response if the 
participant obtains information upon 
the basis of which the participant 
knows that the response was incorrect 
when made, or though correct when 
made is now incorrect in any material 
respect. 

(3) A participant may be required to 
supplement a response by order of the 
presiding officer or by agreement of all 
participants. 

(4) A participant may request sup-
plementation of prior responses, if such 
request is permitted under the proce-
dural schedule. 

[Order 225, 47 FR 19022, May 3, 1982, as 
amended by Order 466–A, 52 FR 35909, Sept. 
24, 1987]

§ 385.404 Depositions during pro-
ceedings (Rule 404). 

(a) In general. (1) A participant may 
obtain the attendance for a deposition 
by oral examination of any other par-
ticipant, an employee or agent of that 
participant, or a person retained by 
that participant as a potential witness, 

by providing a notice of intent to de-
pose. 

(2) Any participant may obtain the 
attendance of a nonparticipant for a 
deposition by oral examination by ob-
taining a subpoena, in accordance with 
Rule 409. For purposes of this rule, a 
Commission decisional employee, as 
defined in Rule 2201(a), is a nonpartici-
pant. 

(b) Notice. (1) A participant seeking 
to take a deposition under this section 
must provide to all other participants 
written notice reasonably in advance of 
the deposition. The notice must be 
filed with the Commission and served 
on all participants. An original must 
be served on each person whose deposi-
tion is sought. 

(2) A notice of intent under this sec-
tion must: 

(i) State the time and place at which 
the deposition will be taken, the name 
and address of each person to be exam-
ined, and the subject matter of the dep-
osition; and 

(ii) If known at the time that the 
deposition is noticed that its purpose is 
to preserve testimony, state that the 
deponent will be unable to testify at 
the hearing. 

(3)(i) A notice of intent under this 
section or a subpoena under Rule 409 
may name as the deponent a public or 
private corporation or a partnership or 
association or a governmental agency, 
and describe with reasonable particu-
larity the matters on which examina-
tion is requested. Such organization 
must, in response, designate one or 
more officers, directors, or managing 
agents, or other persons to testify on 
its behalf, and set forth, for each per-
son designated, the matters on which 
that person will testify. 

(ii) A subpoena must advise any orga-
nization that is named as a deponent 
but is not a participant that it has a 
duty to designate a person to testify. 
Any person designated under this sec-
tion must testify on matters known by, 
or reasonably available to, the organi-
zation. 

(c) Taking of deposition. (1) Each depo-
nent must swear to or affirm the truth 
of the testimony given before any tes-
timony is taken. 

(2) Any participant may examine and 
cross-examine a deponent. 
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(3) Any objection made during the ex-
amination must be noted by the officer 
taking the deposition. After the objec-
tion is noted, the deponent must an-
swer the question, unless a claim of 
privilege is asserted or the presiding 
officer rules otherwise. 

(4) The deposition must be tran-
scribed verbatim. 

(d) Nonstenographic means of record-
ing; telephonic depositions. Testimony at 
a deposition may be recorded by means 
other than stenography if all partici-
pants so stipulate or if the presiding of-
ficer, upon motion, so orders. Such 
stipulation or order shall designate the 
person before whom the deposition. 
will be taken, and the manner in which 
the deposition will be preserved, filed, 
and certified. Depositions may also be 
taken by telephone, if all participants 
so stipulate or the presiding officer, 
upon motion, orders. 

(e) Officer taking deposition. Deposi-
tions must be taken before an officer 
authorized to administer oaths or affir-
mations by the laws of the United 
States or of the place where the deposi-
tion is held. A deposition may not be 
taken before an officer who is a rel-
ative or employee or attorney of any of 
the participants, or is financially or in 
any other way interested in the action. 

(f) Submission to deponent. (1) Unless 
examination is waived by the deponent, 
the transcription of the deposition 
must be submitted to the deponent for 
examination. 

(2) If the deponent requests any 
changes in form or substance, the offi-
cer must enter the changes on the dep-
osition transcript with a statement of 
the witness’ reasons for the changes. 
The deponent must sign the deposition 
within 30 days after submittal to the 
deponent, unless the participants by 
stipulation waive the signing or the de-
ponent cannot or will not sign. By 
signing the deposition the deponent 
certifies that the transcript is a true 
record of the testimony given. 

(3) The officer who took the deposi-
tion must sign any deposition not 
signed by the deponent in accordance 
with this section and must state on the 
record that the signature is waived or 
that the deponent cannot or will not 
sign, accompanied by any reason given 
for a deponent’s refusal to sign. If the 

officer complies with this paragraph, a 
deposition that is unsigned by the de-
ponent may be used as though signed, 
unless the presiding officer rules other-
wise. 

(g) Certification and copies. (1) The of-
ficer must certify on the transcript of 
the deposition that the deponent swore 
to or affirmed the truth of the testi-
mony given and the deposition tran-
script is a true record of the testimony 
given by the deponent. The officer 
must provide the participant con-
ducting the deposition with a copy of 
the transcription. 

(2) Documents and things produced 
for inspection during the examination 
of the witness will, upon the request of 
a participant, be marked for identifica-
tion and annexed to the deposition and 
the officer will certify the document or 
thing as the original offered during the 
deposition, or as a true and correct 
copy of the original offered. 

(3) Copies of the transcript of a depo-
sition may be purchased from the re-
porting service that made the tran-
scription, subject to protections estab-
lished by the presiding officer.

§ 385.405 Use of depositions (Rule 405). 
(a) In general. During a hearing, the 

hearing of a motion, or an interlocu-
tory proceeding under Rule 715, any 
part or all of a deposition taken pursu-
ant to Rule 404, so far as admissible as 
though the witness were then present 
and testifying, may be used against 
any participant who was present or 
represented at the taking of the deposi-
tion or who had reasonable notice 
thereof, in accordance with any of the 
provisions of this section. 

(1) If the deponent is a witness at a 
hearing, any participant may use the 
deposition of that witness at the time 
of the witness’ examination to con-
tradict, impeach, or complete the testi-
mony of that witness. 

(2) The deposition of a participant or 
of any person who, at the time of tak-
ing the deposition, was an officer, di-
rector, or managing agent of a partici-
pant, or a person designated under 
Rule 404(b)(3) to testify on behalf of a 
participant may be used by another 
participant for any purpose. 

(3) The deposition of any witness, 
whether or not a participant, may be 
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used by a participant for any purpose, 
if the presiding officer finds that: 

(i) The witness is dead; 
(ii) The witness is unable to attend or 

testify because of age, illness, infir-
mity or imprisonment; 

(iii) The participant offering the dep-
osition is unable after the exercise of 
due diligence to procure the attend-
ance of the witness by subpoena; or 

(iv) Exceptional circumstances make 
it necessary in the interest of fairness 
with due regard to the importance of 
presenting the witness in open hearing, 
to allow use of the deposition. 

(4) If only part of a deposition is of-
fered in evidence by a participant, a 
participant may require the introduc-
tion of any other part which ought, in 
fairness, to be considered with the part 
introduced, and any adverse partici-
pant may introduce any other part. 

(b) Objections to admissibility. No part 
of a deposition will constitute a part of 
the record in the proceeding, unless re-
ceived in evidence by the Commission 
or presiding officer. Subject to para-
graph (c) of this section, a participant 
may object to receiving into evidence 
all or part of any deposition for any 
reason that the evidence would be ex-
cluded if the deponent were present and 
testifying. 

(c) Effect of errors and irregularities in 
depositions. (1) Any objection to the 
taking of a deposition based on errors 
or irregularities in notice of the depo-
sition is waived, unless written objec-
tion is promptly served on the partici-
pant giving the notice. 

(2) Any objection to the taking of a 
deposition based on the disqualifica-
tion of the officer before whom it is to 
be taken is waived, unless the objec-
tion is made before the deposition be-
gins or as soon thereafter as the dis-
qualification becomes known or could 
be discovered with reasonable dili-
gence. 

(3) Any objection to the competency 
of the witness or the competency, rel-
evancy, or materiality of testimony is 
not waived by failure to make the ob-
jection before or during the taking of 
the deposition, unless the basis for the 
objection might have been removed if 
the objection had been presented at the 
taking of the deposition. 

(4) Any objection to errors and irreg-
ularities occurring at the oral exam-
ination in the manner of taking the 
deposition, in the form of the questions 
and answers, in the oath or affirma-
tion, or in the conduct of participants, 
and errors of any kind that might be 
obviated, removed or cured if presented 
at the deposition, is waived unless ob-
jection is made at the taking of the 
deposition. 

(5) Any objection based on errors or 
irregularities in the manner in which 
the testimony is transcribed or the 
deposition is prepared, signed, cer-
tified, endorsed, or otherwise dealt 
with by the officer is waived, unless 
the objection is made with reasonable 
promptness after the defect is, or with 
due diligence should have been, 
ascertained.

§ 385.406 Data requests, interrog-
atories, and requests for production 
of documents or things (Rule 406). 

(a) Availability. Any participant may 
serve upon any other participant a 
written request to supply information, 
such as responses to data requests and 
interrogatories, or copies of docu-
ments. 

(b) Procedures. (1) A request under 
this section must identify with speci-
ficity the information or material 
sought and will specify a reasonable 
time within which the matter sought 
must be furnished. 

(2) Unless provided otherwise by the 
presiding officer, copies of any dis-
covery request must be served upon the 
presiding officer and on all partici-
pants to the proceeding. 

(3) Each discovery request must be 
answered separately and fully in writ-
ing. 

(4) Responses to discovery requests 
are required to be served only on the 
participant requesting the information, 
Commission trial staff, and any other 
participant that specifically requests 
service. The presiding officer may di-
rect that a copy of any responses be 
furnished to the presiding officer. Re-
sponses must be served within the time 
limit specified in the request or other-
wise provided by the presiding officer. 

(5) If the matter sought is not fur-
nished, the responding participant 
must provide, in accordance with Rule 
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410, written explanation of the specific 
grounds for the failure to furnish it.

§ 385.407 Inspection of documents and 
other property (Rule 407). 

(a) Availability. On request, the pre-
siding officer may order any other par-
ticipant to: 

(1) Permit inspection and copying of 
any designated documents (including 
writings, drawings, graphs, charts, pho-
tographs, sound recordings, computer 
tapes or other compilations of data 
from which information can be ob-
tained) that are not privileged and that 
are in the possession, custody, or con-
trol of the participant to whom the 
order is directed; 

(2) Permit inspection, copying or 
photographing, testing, or sampling of 
any tangible thing that is not privi-
leged and that is in the possession, cus-
tody, or control of the participant to 
whom the order is directed; and 

(3) Permit entry upon or into des-
ignated land, buildings, or other prop-
erty in the possession, custody, or con-
trol of the participant to whom the 
order is directed for the purpose of in-
specting, measuring, surveying, or 
photographing the property or any ac-
tivity or operation that is not privi-
leged and that is conducted in or upon 
the property. 

(b) Procedures. A request for inspec-
tion of documents or property under 
this section must describe with reason-
able particularity the documents or 
other property to which access is 
sought. The request must also specify a 
reasonable time, place, and manner of 
making the inspection.

§ 385.408 Admissions (Rule 408). 
(a) General rule. A participant may 

serve upon any other participant a 
written request for admission of the 
genuineness of any document or the 
truth of any matter of fact. The re-
quest must be served upon all partici-
pants. 

(b) Procedures. (1) Any request for ad-
mission of the genuineness of a docu-
ment must be accompanied by a legible 
copy of the document, unless it was 
previously furnished, is in the posses-
sion of the recipient of the request, or 
is readily available for inspection and 
copying. 

(2) The truth of specified matters of 
fact or the genuineness of the docu-
ments described in a request are 
deemed admitted unless, within 20 days 
after service of the request or any 
longer period designated in the request, 
the participant that receives the re-
quest serves upon the requesting par-
ticipant a written answer or objection 
addressed to the matters in the re-
quest. 

(3) An answer must specifically admit 
or deny the truth of the matters in the 
request or set forth in detail the rea-
sons why the answering participant 
cannot admit or deny the truth of each 
matter. A denial of the truthfulness of 
the requested admission must fairly 
discuss the substance of the requested 
admission and, when good faith re-
quires that a participant qualify the 
answer or deny only a part of the mat-
ter of which an admission is requested, 
the participant must specify that 
which is true and qualify or deny the 
remainder. The answer must be served 
on all participants. 

(c) Effect of admission. Any admission 
made by a participant under this sec-
tion is for the purpose of the pending 
proceeding only, is not an admission 
for any other purpose, and may not be 
used against the participant in any 
other proceeding. Any matter admitted 
under this rule is conclusively estab-
lished unless the presiding officer, on 
motion, permits withdrawal or amend-
ment of the admission. The presiding 
officer may permit withdrawal or 
amendment of an admission, if the pre-
siding officer finds that the presen-
tation of the merits of the proceeding 
will be promoted and the participant 
who obtained the admission has failed 
to satisfy the presiding officer that 
withdrawal or amendment of the ad-
mission will prejudice that participant 
in maintaining his position in the pro-
ceeding. 

[Order 225, 47 FR 19022, May 3, 1982, as 
amended by Order 466–A, 52 FR 35909, Sept. 
24, 1987]

§ 385.409 Subpoenas (Rule 409). 

(a) Issuance. On request, the presiding 
officer may issue a subpoena for the at-
tendance of a witness at a deposition or 
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hearing or for the production of docu-
ments. A request for a subpoena must 
be served on all participants. 

(b) Service and return. A subpoena 
issued under this section must be 
served by personal service, substituted 
service, registered mail, or certified 
mail. A subpoena may be served by the 
marshal, by his deputy, or by any other 
person who is not a party or an em-
ployee of a party and is at least 18 
years of age. If personal service is made 
by any person other than a United 
States marshal or deputy marshal, re-
turn of service must be accompanied by 
an affidavit to the Secretary or the 
presiding officer and must state the 
time and manner of service of the sub-
poena. 

(c) Fees. Fees paid to subpoenaed per-
sons will be in accordance with Rule 
510(e). 

(d) Objections. Objections to sub-
poenas must be made in accordance 
with Rule 410.

§ 385.410 Objections to discovery, mo-
tions to quash or to compel, and 
protective orders (Rule 410). 

(a) Objection to discovery—(1) Notice of 
objections or motion to quash. A partici-
pant, or a recipient of a subpoena, who 
does not intend to comply with a dis-
covery request must notify in writing 
the participant seeking discovery with-
in a reasonable time in advance of the 
date on which a response or other ac-
tion in conformance with the discovery 
request is due. A recipient of a sub-
poena may either provide a notice of 
objection or file a motion to quash. 

(2) Objections to production of docu-
ments. (i) Unless an objection to dis-
covery under this section is based on 
the ground that production would im-
pose an undue burden, the objecting 
participant must provide the partici-
pant seeking discovery with a schedule 
of items withheld and a statement of: 

(A) The character and specific sub-
ject matter of each item; and 

(B) The specific objection asserted 
for each item. 

(ii) If an objection under this section 
is based on the ground that production 
of the requested material would impose 
an undue burden, the objecting partici-
pant must provide the participant 
seeking discovery with a description of 

the approximate number of documents 
that would have to be produced and a 
summary of the information contained 
in such documents. 

(3) Objections to other discovery re-
quests. If the discovery to which objec-
tion is made is not a request for docu-
ments, the objection must clearly state 
the grounds on which the participant 
bases its objection. 

(4) Objections to compile or process in-
formation. The fact that information 
has not been compiled or processed in 
the form requested is not a basis for 
objection unless the objection presents 
grounds for limiting discovery under 
paragraph (c) of this section. 

(b) Motions to compel. Any participant 
seeking discovery may file a motion to 
compel discovery, if: 

(1) A participant to whom a data re-
quest is made or upon whom an inter-
rogatory is served under Rule 406 fails 
or refuses to make a full, complete, and 
accurate response; 

(2) A person named in a notice of in-
tent to take a deposition or a subpoena 
fails or refuses to appear for the deposi-
tion; 

(3) An organization named in a notice 
of intent to take a deposition fails or 
refuses to designate one or more per-
sons to testify on its behalf under Rule 
404(b)(3); 

(4) A deponent fails or refuses to an-
swer fully, completely, and accurately 
a question propounded or to sign the 
transcript of the testimony as required 
by Rule 404(f)(2); 

(5) A participant upon whom a re-
quest for admissions is served fails or 
refuses to respond to the request in ac-
cordance with Rule 408(b); or 

(6) A participant upon whom an order 
to produce or to permit inspection or 
entry is served under Rule 407 fails or 
refuses to comply with that order. 

(c) Orders limiting discovery. A pre-
siding officer may, by order, deny or 
limit discovery or restrict public dis-
closure of discoverable matter in order 
to: 

(1) Protect a participant or other per-
son from undue annoyance, burden, 
harassment or oppression; 

(2) Prevent undue delay in the pro-
ceeding; 

(3) Preserve a privilege of a partici-
pant, person, or governmental agency; 
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(4) Prevent a participant from requir-
ing another participant to provide in-
formation which is readily available to 
the requesting participant from other 
sources with a reasonable expenditure 
of effort given the requesting partici-
pant’s position and resources; 

(5) Prevent unreasonably cumulative 
or duplicative discovery requests; or 

(6) Provide a means by which con-
fidential matters may be made avail-
able to participants so as to prevent 
public disclosure. Material submitted 
under a protective order may neverthe-
less be subject to Freedom of Informa-
tion Act requests and review. 

(d) Privilege—(1) In general. (i) In the 
absence of controlling Commission 
precedent, privileges will be deter-
mined in accordance with decisions of 
the Federal courts with due consider-
ation to the Commission’s need to ob-
tain information necessary to dis-
charge its regulatory responsibilities. 

(ii) A presiding officer may not quash 
a subpoena or otherwise deny or limit 
discovery on the ground of privilege 
unless the presiding officer expressly 
finds that the privilege claimed is ap-
plicable. If a presiding officer finds 
that a qualified privilege has been es-
tablished, the participant seeking dis-
covery must make a showing sufficient 
to warrant discovery despite the quali-
fied privilege. 

(iii) A presiding officer may issue a 
protective order under Rule 410(c) to 
deny or limit discovery in order to pre-
serve a privilege of a participant, per-
son, or governmental agency. 

(2) Of the Commission. (i) If discovery 
under this subpart would require the 
production of Commission information, 
documents, or other matter that might 
fall within a privilege, the Commission 
trial staff must identify in writing the 
applicable privilege along with the 
matters claimed to be privileged or the 
individuals from whom privileged in-
formation is sought, to the presiding 
officer and the parties. 

(ii) If the presiding officer determines 
that the privilege claimed for the Com-
mission is applicable, the Commission 
information, documents, or other mat-
ter may not be produced. If the pre-
siding officer determines that no privi-
lege is applicable, that a privilege is 
waived, or that a qualified privilege is 

overcome, the presiding officer will 
certify the matter to the Commission 
in accordance with Rule 714. Certifi-
cation to the Commission under this 
paragraph must describe the material 
to be disclosed and the reasons which, 
in the presiding officer’s view, justify 
disclosure. The information will not be 
disclosed unless the Commission af-
firmatively orders the material dis-
closed. 

[Order 225, 47 FR 19022, May 3, 1982, as 
amended by Order 466–A, 52 FR 35910, Sept. 
24, 1987]

§ 385.411 Sanctions (Rule 411). 

(a) Disobedience of order compelling dis-
covery. If a participant or any other 
person fails to obey an order compel-
ling discovery, the presiding officer 
may, after notice to the participant or 
person and an opportunity to be heard, 
take one or more of the following ac-
tions, but may not dismiss or other-
wise terminate the proceeding: 

(1) Certify the matter to the Commis-
sion with a recommendation for dis-
missal or termination of the pro-
ceeding, termination of that partici-
pant’s right to participate in the pro-
ceeding, institution of civil action, or 
any other sanction available to the 
Commission by law; 

(2) Order that the matters to which 
the order compelling discovery relates 
are taken as established for the pur-
poses of the proceeding in accordance 
with the position of the participant ob-
taining the order; 

(3) Order that a participant be pre-
cluded from supporting or opposing 
such positions or introducing such 
matters in evidence as the presiding of-
ficer designates; 

(4) Order that all or part of any 
pleading by a participant be struck or 
that the proceeding or a phase of the 
proceeding be stayed until the order 
compelling discovery is obeyed; and 

(5) Recommend to the Commission 
that it take action under Rule 2102 
against a representative of the partici-
pant if the presiding officer believes 
that the representative has engaged in 
unethical or improper professional con-
duct. 

(b) Against representative of a partici-
pant. If the person disobeying an order 
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compelling discovery is an agent, offi-
cer, employee, attorney, partner, or di-
rector of a participant, the presiding 
officer may take any of the actions de-
scribed in paragraph (a) against that 
participant.

Subpart E—Hearings
§ 385.501 Applicability (Rule 501). 

This subpart applies to any pro-
ceeding, or part of a proceeding, that 
the Commission or the Secretary under 
delegated authority sets for a hearing 
to be conducted in accordance with 
this subpart. 

[Order 492, 53 FR 16067, May 5, 1988]

§ 385.502 Initiation of hearing (Rule 
502). 

(a) Notice or order initiating hearing. A 
hearing under this subpart will be ini-
tiated by: 

(1) Order of the Commission; or 
(2) Notice by the Secretary at the di-

rection of the Commission or under 
delegated authority. 

(b) Contents of notice or order initiating 
hearing. Any order or notice under 
paragraph (a) of this section will set 
forth: 

(1) The authority and jurisdiction 
under which the hearing is to be held; 

(2) The nature of the proceeding; 
(3) The final date for the filing of 

interventions, if the dates were not 
fixed by an earlier notice; 

(4) The presiding officer, if des-
ignated at that time; and 

(5) The date, time, and location of 
the hearing or prehearing conference, if 
known; and 

(6) Any other appropriate matter. 
(c) Consolidation, severance, and phas-

ing. Any notice or order under this sec-
tion may direct consolidation of pro-
ceedings, phasing of a proceeding, or 
severance of proceedings or issues in a 
proceeding. 

[Order 225, 47 FR 19022, May 3, 1982, as 
amended at Order 492, 53 FR 16067, May 5, 
1988; Order 606, 64 FR 44405, Aug. 16, 1999]

§ 385.503 Consolidation, severance and 
extension of close-of-record date by 
Chief Administrative Law Judge 
(Rule 503). 

(a) The Chief Administrative Law 
Judge may, on motion or otherwise, 

order proceedings pending under this 
subpart consolidated for hearing on, or 
settlement of, any or all matters in 
issue in the proceedings, or order the 
severance of proceedings or issues in a 
proceeding. The order may be appealed 
to the Commission pursuant to Rule 
715. 

(b) If the Commission orders that the 
presiding officer close the record in 
any proceeding by a specific date, the 
Chief Administrative Law Judge may, 
upon motion or otherwise, extend the 
close-of-record date for good cause. 
This staff action may be appealed to 
the Commission only under Rule 1902. 

[Order 225, 47 FR 19022, May 3, 1982, as 
amended by Order 376, 49 FR 21705, May 23, 
1984; Order 437, 50 FR 48183, Nov. 22, 1985; 
Order 578, 60 FR 19505, Apr. 19, 1995]

§ 385.504 Duties and powers of pre-
siding officers (Rule 504). 

(a) Duties. (1) It shall be the duty of 
the presiding officer to conduct a fair 
and impartial hearing and to determine 
the matter justly under the law. 

(2) The presiding officer will cause all 
appearances during a hearing to be en-
tered on the record with a notation in 
whose behalf each appearance is made. 

(3) The presiding officer will estab-
lish the order of presentation of the 
cases of all participants in the hearing. 

(4) The presiding officer will assure 
that the taking of evidence and subse-
quent matters proceed with all reason-
able diligence and with the least delay 
practicable. 

(5) The presiding officer will prepare 
and certify an initial decision or a re-
vised initial decision, whichever is ap-
propriate, to the Commission as pro-
vided in Subpart G of this part. 

(b) Powers. Except as otherwise or-
dered by the Commission or provided 
by law, the presiding officer may: 

(1) Schedule and otherwise regulate 
the course of the hearing; 

(2) Recess, reconvene, postpone, or 
adjourn the hearing; 

(3) Administer oaths; 
(4) Rule on and receive evidence; 
(5) Cause Discovery to be conducted; 
(6) Exercise powers granted a pre-

siding officer under Subpart D; 
(7) Hold conferences of the partici-

pants, as provided in Subpart F of this 
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part, including for the purpose of con-
sidering the use of alternative dispute 
resolution procedures; 

(8) Rule on, and dispose of, proce-
dural matters, including oral or writ-
ten motions; 

(9) Summarily dispose of a pro-
ceeding or part of a proceeding, as pro-
vided in Rule 217; 

(10) Certify a question to the Com-
mission, as provided in Rule 714; 

(11) Permit or deny appeal of an in-
terlocutory ruling, as provided in Rule 
715; 

(12) Rule on motions to intervene, as 
provided in Rule 214; 

(13) Separate any issue or group of 
issues from other issues in a proceeding 
and treat such issue or group of issues 
as a separate phase of the proceeding; 

(14) Maintain order, as follows: 
(i) Ensure that any disregard by any 

person of rulings on matters of order 
and procedure is noted on the record 
or, if appropriate, is made the subject 
of a special written report to the Com-
mission; 

(ii) In the event any person engages 
in disrespectful, disorderly, or con-
tumacious language or conduct in con-
nection with the hearing, recess the 
hearing for such time as necessary to 
regain order; 

(iii) Request that the Commission 
take appropriate action, including re-
moval from the proceeding, against a 
participant or counsel, if necessary to 
maintain order. 

(15) Modify any time period, if such 
modification is in the interest of jus-
tice and will result in no undue preju-
dice to any participant; 

(16) Limit the number of expert 
witnessess who may testify on any 
issue, consistent with the rule against 
repetitious testimony in Rule 509(a); 

(17) Limit the number of persons, 
other than staff, representing a similar 
interest who may examine witnesses or 
make or argue motions or objections; 

(18) Require; or authorize the admis-
sion of, further evidence upon any issue 
at any time before the close of the evi-
dentiary record; 

(19) Rule on motions for reconsider-
ation of an initial decision as provided 
in Rule 717; 

(20) Take any other action necessary 
or appropriate to the discharge of the 

duties of a presiding officer, consistent 
with applicable law and policy. 

(c) Disqualification. (1) A presiding of-
ficer may withdraw from a proceeding, 
if that officer believes himself or her-
self disqualified. 

(2) The Commission may, for good 
cause, order the removal of any pre-
siding officer from a proceeding, on 
motion filed with the Commission or 
otherwise. 

[Order 225, 47 FR 19022, May 3, 1982; 48 FR 786, 
Jan. 7, 1983, as amended by Order 375, 49 FR 
21315, May 21, 1984; Order 466, 52 FR 6970, Mar. 
6, 1987; Order 578, 60 FR 19505, Apr. 19, 1995]

§ 385.505 Right of participants to 
present evidence (Rule 505). 

Consistent with the provisions of this 
part, a participant has the right to 
present such evidence, including rebut-
tal evidence, to make such objections 
and arguments, and to conduct such 
cross-examination, as may be nec-
essary to assure true and full disclo-
sure of the facts.

§ 385.506 Examination of witnesses 
during hearing (Rule 506). 

(a) Prepared written direct and rebuttal 
testimony. Unless the presiding officer 
orders such testimony to be presented 
orally, direct and rebuttal testimony of 
a witness in a hearing must be pre-
pared and submitted in written form, 
as required by Rule 507. Any witness 
submitting written testimony must be 
available for cross-examination, as pro-
vided in this subpart. 

(b) Oral testimony during hearing. Oral 
examination of a witness in a hearing 
must be conducted under oath and in 
the presence of the presiding officer, 
with opportunity for all participants to 
question the witness to the extent con-
sistent with Rules 504(b)(17), 505, and 
509(a).

§ 385.507 Prepared written testimony 
(Rule 507). 

(a) Offered as an exhibit. The prepared 
written testimony of any witness must 
be offered as an exhibit. The presiding 
officer will allow a reasonable period of 
time for the preparation of such writ-
ten testimony. 

(b) Time for filing. Any prepared writ-
ten testimony must be filed and served 
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within the time provided by the pre-
siding officer, in no case later than 10 
days before the session of the hearing 
at which such exhibit is offered, unless 
a shorter period is permitted under 
paragraph (c) of this section. 

(c) Late-filed testimony. (1) If all par-
ticipants in attendance at the hearing 
agree, the 10-day requirement for filing 
any written testimony under para-
graph (b) of this section is waived. 

(2) The presiding officer may permit 
the introduction of any prepared writ-
ten testimony without compliance 
with paragraph (b) of this section, if 
the presiding officer determines that 
the introduction of the testimony: 

(i) Is necessary for a full disclosure of 
the facts or is warranted by any other 
showing of good cause; and 

(ii) Would not be unduly prejudicial 
to any participant. 

(3) If any written testimony is served 
and filed within the 10 day period pro-
vided in paragraph (b) of this section, 
the presiding officer will provide the 
participants in attendance with a rea-
sonable opportunity to inspect the tes-
timony. 

(d) Form; authentication. Prepared 
written testimony must have line num-
bers inserted in the left-hand margin of 
each page and must be authenticated 
by an affidavit of the witness.

§ 385.508 Exhibits (Rule 508). 
(a) General rules. (1) Except as pro-

vided in paragraphs (b) through (e) of 
this section, any material offered in 
evidence, other than oral testimony, 
must be offered in the form of an ex-
hibit. 

(2) Any participant who seeks to have 
an exhibit admitted into evidence must 
provide one copy of the exhibit to the 
presiding officer and two copies to the 
reporter, not later than the time that 
the exhibit is marked for identifica-
tion. 

(3) The presiding officer will cause 
each exhibit offered by a participant to 
be marked for identification. 

(b) Designation and treatment of matter 
sought to be admitted. (1) If a document 
offered as an exhibit contains material 
not offered as evidence, the participant 
offering the exhibit must: 

(i) Plainly designate the matter of-
fered as evidence; and 

(ii) Segregate and exclude the mate-
rial not offered in evidence, to the ex-
tent practicable. 

(2) If, in a document offered as an ex-
hibit, material not offered in evidence 
is so extensive as to unnecessarily en-
cumber the record, the material offered 
in evidence will be marked for identi-
fication. The remainder of the docu-
ment will be considered not to have 
been offered in evidence. 

(3) Copies of any document offered as 
an exhibit under paragraph (b)(2) of 
this section must be delivered to the 
other participants appearing at the 
hearing by the participant offering the 
exhibit in evidence. The participants 
will be offered an opportunity to in-
spect the entire document and to offer 
as an exhibit in evidence, in like man-
ner, any other portions of the docu-
ment. 

(c) Public document items by reference. 
If all or part of a public document is of-
fered in evidence and the participant 
offering the document shows that all or 
the pertinent part of the document, is 
reasonably available to the public, the 
document need not be produced or 
marked for identification but may be 
offered in evidence as a public docu-
ment by identifying all or the relevent 
part of the document to be offered. 

(d) Official notice of facts. (1) A pre-
siding officer may take official notice 
of any matter that may be judicially 
noticed by the courts of the United 
States, or of any matter about which 
the Commission, by reason of its func-
tions, is expert. 

(2) The presiding officer must afford 
any participant, making a timely re-
quest, an opportunity to show the con-
trary of an officially noticed fact. 

(3) Any participant requesting offi-
cial notice of facts after the conclusion 
of the hearing must set forth reasons 
to justify the failure to request official 
notice prior to the close of the hearing. 

(e) Stipulations. (1) Participants in a 
proceeding may stipulate to any rel-
evant matters of fact or the authen-
ticity of any relevant documents. 

(2) A stipulation may be received in 
evidence at the hearing and, if received 
in evidence, the stipulation is binding 
on the stipulating participants with re-
spect to any matter stipulated. 
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(3) A stipulation may be written or 
made orally at the hearing.

§ 385.509 Admissibility of evidence 
(Rule 509). 

(a) General standard. The presiding of-
ficer should exclude from evidence any 
irrelevant, immaterial, or unduly rep-
etitious material. The presiding officer 
may also exclude from evidence any 
other material which the presiding of-
ficer determines is not of the kind 
which would affect reasonable and fair-
minded persons in the conduct of their 
daily affairs. 

(b) Ruling on evidence. (1) The pre-
siding officer will rule on the admissi-
bility of any evidence offered. 

(2) If any participant objects to the 
admission or exclusion of evidence, the 
participant must state briefly the 
grounds for the objection. 

(3) The presiding officer will not per-
mit formal exceptions to any ruling on 
evidence. This prohibition against for-
mal exceptions does not preclude a par-
ticipant from raising, as an issue, the 
validity of any ruling on evidence later 
in the proceeding, consistent with Rule 
711. 

[Order 225, 47 FR 19022, May 3, 1982, as 
amended by Order 225–A, 47 FR 35956, Aug. 18, 
1982]

§ 385.510 Miscellaneous provisions 
(Rule 510). 

(a) Transcript. (1) Any statement 
made at a hearing session will be tran-
scribed in a verbatim report, with 
nothing omitted except as directed by 
the presiding officer on the record. A 
statement at a hearing may not occur 
off-the-record, except as otherwise di-
rected by the presiding officer. 

(2) After the closing of a record, 
changes in the transcript are not per-
mitted, except as provided in para-
graph (b) of this section. 

(b) Transcript corrections. (1) Any cor-
rection in the transcript of a hearing 
may be made only if the correction 
conforms the transcript to the evidence 
presented at the hearing and to the 
truth. 

(2) A transcript correction may be in-
corporated in the record, in accordance 
with a ruling of the presiding officer, 
if: 

(i) Agreed to by all participants and 
approved by the presiding officer; or 

(ii) The presiding officer requests 
submittal of transcript corrections and 
rules on the corrections submitted. 

(3) Transcript corrections may be 
made at any time during the hearing or 
after the close of evidence, as the pre-
siding officer determines appropriate, 
but only if the correction is made not 
less than 10 days before the time for fil-
ing final briefs. 

(c) Close of evidentiary record. The pre-
siding officer will designate the time at 
which the evidentiary record is closed. 
Evidence may not be added to the evi-
dentiary record after the record is 
closed, unless the record is reopened 
under Rule 716. 

(d) Copies of exhibits and motions to 
participants. Except as otherwise pro-
vided in this subpart, copies of exhibits 
and motions will be provided at the 
hearing to any participants who have 
not been provided copies. 

(e) Fees of subpoenaed witnesses. (1) 
Any witnesses subpoenaed by the Com-
mission must be paid the same fees and 
mileage provided for similar services in 
the district courts of the United 
States. 

(2) Any fees and mileage paid to a 
subpoenaed witness under paragraph 
(e)(1) of this section will be paid by the 
Commission, unless the witness is sub-
poenaed at the instance of a party. 

(3) If the witness is subpoenaed at the 
instance of a party, any fees and mile-
age paid to the witness under para-
graph (e)(1) of this section must be paid 
by the party. The Commission, before 
issuing any subpoena at the instance of 
the party, may require the party to de-
posit an amount adequate to cover the 
witness probable fees and mileage 
under paragraph (e)(1) of this section. 
The deposit will be refunded when the 
party pays the witness in full. 

(f) Offers of proof. (1) Any offer of 
proof made in connection with a ruling 
of the presiding officer rejecting or ex-
cluding proffered oral testimony must 
consist of a statement of the substance 
of the evidence which the participant 
claims would be adduced by the testi-
mony. 
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(2) If any excluded evidence is in the 
form of an exhibit or is a public docu-
ment, a copy of such exhibit will con-
stitute the offer of proof or the public 
document will be specified for identi-
fication.

Subpart F—Conferences, 
Settlements, and Stipulations

§ 385.601 Conferences (Rule 601). 
(a) Convening. The Commission or 

other decisional authority, upon mo-
tion or otherwise, may convene a con-
ference of the participants in a pro-
ceeding at any time for any purpose re-
lated to the conduct or disposition of 
the proceeding, including submission 
and consideration of offers of settle-
ment or the use of alternative dispute 
resolution procedures. 

(b) General requirements. (1) The par-
ticipants in a proceeding must be given 
due notice of the time and place of a 
conference under paragraph (a) of this 
section and of the matters to be ad-
dressed at the conference. Participants 
attending the conference must be pre-
pared to discuss the matters to be ad-
dressed at the conference, unless there 
is good cause for a failure to be pre-
pared. 

(2) Any person appearing at the con-
ference in a representative capacity 
must be authorized to act on behalf of 
that person’s principal with respect to 
matters to be addressed at the con-
ference. 

(3) If any party fails to attend the 
conference such failure will constitute 
a waiver of all objections to any order 
or ruling arising out of, or any agree-
ment reached at, the conference. 

(c) Powers of decisional authority at 
conference. (1) The decisional authority, 
before which the conference is held or 
to which the conference reports, may 
dispose, during a conference, of any 
procedural matter on which the 
decisional authority is authorized to 
rule and which may appropriately and 
usefully be disposed of at that time. 

(2) If, in a proceeding set for hearing 
under subpart E, the presiding officer 
determines that the proceeding would 
be substantially expedited by distribu-
tion of proposed exhibits, including 
written prepared testimony and other 
documents, reasonably in advance of 

the hearing session, the presiding offi-
cer may, with due regard for the con-
venience of the participants, direct ad-
vance distribution of the exhibits by a 
prescribed date. The presiding officer 
may also direct the preparation and 
distribution of any briefs and other 
documents which the presiding officer 
determines will substantially expedite 
the proceeding. 

[Order 225, 47 FR 19022, May 3, 1982, as 
amended by Order 578, 60 FR 19505, Apr. 19, 
1995]

§ 385.602 Submission of settlement of-
fers (Rule 602). 

(a) Applicability. This section applies 
to written offers of settlement filed in 
any proceeding pending before the 
Commission or set for hearing under 
subpart E. For purposes of this section, 
the term ‘‘offer of settlement’’ includes 
any written proposal to modify an offer 
of settlement. 

(b) Submission of offer. (1) Any partici-
pant in a proceeding may submit an 
offer of settlement at any time. 

(2) An offer of settlement must be 
filed with the Secretary. The Secretary 
will transmit the offer to: 

(i) The presiding officer, if the offer 
is filed after a hearing has been ordered 
under subpart E of this part and before 
the presiding officer certifies the 
record to the Commission; or 

(ii) The Commission. 
(3) If an offer of settlement pertains 

to multiple proceedings that are in 
part pending before the Commission 
and in part set for hearing, any partici-
pant may by motion request the Com-
mission to consolidate the multiple 
proceedings and to provide any other 
appropriate procedural relief for pur-
poses of disposition of the settlement. 

(c) Contents of offer. (1) An offer of 
settlement must include: 

(i) The settlement offer; 
(ii) A separate explanatory state-

ment; 
(iii) Copies of, or references to, any 

document, testimony, or exhibit, in-
cluding record citations if there is a 
record, and any other matters that the 
offerer considers relevant to the offer 
of settlement; and 

(2) If an offer of settlement pertains 
to a tariff or rate filing, the offer must 
include any proposed change in a form 
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suitable for inclusion in the filed rate 
schedules or tariffs, and a number of 
copies sufficient to satisfy the filing 
requirements applicable to tariff or 
rate filings of the type at issue in the 
proceeding. 

(d) Service. (1) A participant offering 
settlement under this section must 
serve a copy of the offer of settlement: 

(i) On every participant in accord-
ance with Rule 2010; 

(ii) On any person required by the 
Commission’s rules to be served with 
the pleading or tariff or rate schedule 
filing, with respect to which the pro-
ceeding was initiated. 

(2) The participant serving the offer 
of settlement must notify any person 
or participant served under paragraph 
(d)(1) of this section of the date on 
which comments on the settlement are 
due under paragraph (f) of this section. 

(e) Use of non-approved offers of settle-
ment as evidence. (1) An offer of settle-
ment that is not approved by the Com-
mission, and any comment on that 
offer, is not admissible in evidence 
against any participant who objects to 
its admission. 

(2) Any discussion of the parties with 
respect to an offer of settlement that is 
not approved by the Commission is not 
subject to discovery or admissible in 
evidence. 

(f) Comments. (1) A comment on an 
offer of settlement must be filed with 
the Secretary who will transmit the 
comment to the Commission, if the 
offer of settlement was transmitted to 
the Commission, or to the presiding of-
ficer in any other case. 

(2) A comment on an offer of settle-
ment may be filed not later than 20 
days after the filing of the offer of set-
tlement and reply comments may be 
filed not later than 30 days after the 
filing of the offer, unless otherwise pro-
vided by the Commission or the pre-
siding officer. 

(3) Any failure to file a comment con-
stitutes a waiver of all objections to 
the offer of settlement. 

(4) Any comment that contests an 
offer of settlement by alleging a dis-
pute as to a genuine issue of material 
fact must include an affidavit detailing 
any genuine issue of material fact by 
specific reference to documents, testi-
mony, or other items included in the 

offer of settlement, or items not in-
cluded in the settlement, that are rel-
evant to support the claim. Reply com-
ments may include responding affida-
vits. 

(g) Uncontested offers of settlement. (1) 
If comments on an offer are trans-
mitted to the presiding officer and the 
presiding officer finds that the offer is 
not contested by any participant, the 
presiding officer will certify to the 
Commission the offer of settlement, a 
statement that the offer of settlement 
is uncontested, and any hearing record 
or pleadings which relate to the offer of 
settlement. 

(2) If comments on an offer of settle-
ment are transmitted to the Commis-
sion, the Commission will determine 
whether the offer is uncontested. 

(3) An uncontested offer of settle-
ment may be approved by the Commis-
sion upon a finding that the settlement 
appears to be fair and reasonable and 
in the public interest. 

(h) Contested offers of settlement. (1)(i) 
If the Commission determines that any 
offer of settlement is contested in 
whole or in part, by any party, the 
Commission may decide the merits of 
the contested settlement issues, if the 
record contains substantial evidence 
upon which to base a reasoned decision 
or the Commission determines there is 
no genuine issue of material fact. 

(ii) If the Commission finds that the 
record lacks substantial evidence or 
that the contesting parties or con-
tested issues can not be severed from 
the offer of settlement, the Commis-
sion will: 

(A) Establish procedures for the pur-
pose of receiving additional evidence 
before a presiding officer upon which a 
decision on the contested issues may 
reasonably be based; or 

(B) Take other action which the 
Commission determines to be appro-
priate. 

(iii) If contesting parties or contested 
issues are severable, the contesting 
parties or uncontested portions may be 
severed. The uncontested portions will 
be decided in accordance with para-
graph (g) of this section. 

(2)(i) If any comment on an offer of 
settlement is transmitted to the pre-
siding officer and the presiding officer 
determines that the offer is contested, 
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whole or in part, by any participant, 
the presiding officer may certify all or 
part of the offer to the Commission. If 
any offer or part of an offer is con-
tested by a party, the offer may be cer-
tified to the Commission only if para-
graph (h)(2)(ii) or (iii) of this section 
applies. 

(ii) Any offer of settlement or part of 
any offer may be certified to the Com-
mission if the presiding officer deter-
mines that there is no genuine issue of 
material fact. Any certification by the 
presiding officer must contain the de-
termination that there is no genuine 
issue of material fact and any hearing 
record or pleadings which relate to the 
offer or part of the offer being cer-
tified. 

(iii) Any offer of settlement or part 
of any offer may be certified to the 
Commission, if: 

(A) The parties concur on a motion 
for omission of the initial decision as 
provided in Rule 710, or, if all parties 
do not concur in the motion, the pre-
siding officer determines that omission 
of the initial decision is appropriate 
under Rule 710(d), and 

(B) The presiding officer determines 
that the record contains substantial 
evidence from which the Commission 
may reach a reasoned decision on the 
merits of the contested issues. 

(iv) If any contesting parties or con-
tested issues are severable, the 
uncontested portions of the settlement 
may be certified immediately by the 
presiding officer to the Commission for 
decision, as provided in paragraph (g) 
of this section. 

(i) Reservation of rights. Any proce-
dural right that a participant has in 
the absence of an offer of settlement is 
not affected by Commission dis-
approval, or approval subject to condi-
tion, of the uncontested portion of the 
offer of settlement. 

[Order 225, 47 FR 19022, May 3, 1982, as 
amended by Order 541, 57 FR 21734, May 22, 
1992; Order 578, 60 FR 19505, Apr. 19, 1995]

§ 385.603 Settlement of negotiations 
before a settlement judge (Rule 
603). 

(a) Applicability. This section applies 
to any proceeding set for hearing under 
subpart E of this part and to any other 
proceeding in which the Commission 

has ordered the appointment of a set-
tlement judge. 

(b) Definition. For purposes of this 
section, settlement judge means the ad-
ministrative law judge appointed by 
the Chief Administrative Law Judge to 
conduct settlement negotiations under 
this section. 

(c) Requests for appointment of settle-
ment judges. (1) Any participant may 
file a motion requesting the appoint-
ment of a settlement judge with the 
presiding officer, or, if there is no pre-
siding officer for the proceeding, with 
the Commission. 

(2) A presiding officer may request 
the Chief Administrative Law Judge to 
appoint a settlement judge. 

(3) A motion under paragraph (c)(1) of 
this section may be acted upon at any 
time, and the time limitations on an-
swers in Rule 213(d) do not apply. 

(4) Any answer or objection filed 
after a motion has been acted upon will 
not be considered. 

(d) Commission order directing appoint-
ment of settlement judge. The Commis-
sion may, on motion or otherwise, 
order the Chief Administrative Law 
Judge to appoint a settlement judge. 

(e) Appointment of settlement judge by 
Chief Administrative Law Judge. The 
Chief Administrative Law Judge may 
appoint a settlement judge for any pro-
ceeding, if requested by the presiding 
officer under paragraph (c)(2) of this 
section or if the presiding officer con-
curs in a motion made under paragraph 
(c)(1) of this section. 

(f) Order appointing settlement judge. 
The Chief Administrative Law Judge 
will appoint a settlement judge by an 
order, which specifies whether, and to 
what extent, the proceeding is sus-
pended pending termination of settle-
ment negotiations conducted in ac-
cordance with this section. The order 
may confine the scope of any settle-
ment negotiations to specified issues. 

(g) Powers and duties of settlement 
judge. (1) A settlement judge will con-
vene and preside over conferences and 
settlement negotiations between the 
participants and assess the 
practicalities of a potential settle-
ment. 

(2)(i) A settlement judge will report 
to the Chief Administrative Law Judge 
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or the Commission, as appropriate, de-
scribing the status of the settlement 
negotiations and evaluating settlement 
prospects. 

(ii) In any such report, the settle-
ment judge may recommend the termi-
nation or continuation of settlement 
negotiations conducted under this sec-
tion. 

(iii) The first report by the settle-
ment judge will be made not later than 
30 days after the appointment of the 
settlement judge. The Commission or 
the Chief Administrative Law Judge 
may order additional reports at any 
time. 

(h) Termination of settlement negotia-
tions before a settlement judge. Unless an 
order of the Commission directing the 
appointment of a settlement judge pro-
vides otherwise, settlement negotia-
tions conducted under this section will 
terminate upon the order of the Chief 
Administrative Law Judge issued after 
consultation with the settlement 
judge. 

(i) Non-reviewability. Any decision 
concerning the appointment of a settle-
ment judge or the termination of any 
settlement negotiations is not subject 
to review by, appeal to, or rehearing by 
the presiding officer, Chief Administra-
tive Law Judge, or the Commission. 

(j) Multiple settlement negotiations. If 
settlement negotiations are termi-
nated under paragraph (h) of this sec-
tion, the Chief Administrative Law 
Judge may subsequently appoint a set-
tlement judge in the same proceeding 
to conduct settlement negotiations in 
accordance with this section.

§ 385.604 Alternative means of dispute 
resolution (Rule 604). 

(a) Applicability. (1) Participants may, 
subject to the limitations of paragraph 
(a)(2) of this section, use alternative 
means of dispute resolution to resolve 
all or part of any pending matter if the 
participants agree. The alternative 
means of dispute resolution authorized 
under subpart F of this part will be vol-
untary procedures that supplement 
rather than limit other available dis-
pute resolution techniques. 

(2) Except as provided in paragraph 
(a)(3) of this section, the decisional au-
thority will not consent to use of an al-

ternative dispute resolution proceeding 
if: 

(i) A definitive or authoritative reso-
lution of the matter is required for 
precedential value; 

(ii) The matter involves or may bear 
upon significant questions of policy 
that require additional procedures be-
fore a final resolution may be made, 
and the proceeding would not likely 
serve to develop a recommended policy; 

(iii) Maintaining established policies 
is of special importance; 

(iv) The matter significantly affects 
persons or organizations who are not 
parties to the proceeding; 

(v) A full public record of the pro-
ceeding is important, and a dispute res-
olution proceeding cannot provide a 
record; or 

(vi) The Commission must maintain 
continuing jurisdiction over the matter 
with authority to alter the disposition 
of the matter in the light of changed 
circumstances, and a dispute resolu-
tion proceeding would interfere with 
the Commission’s fulfilling that re-
quirement. 

(3) If one or more of the factors out-
lined in paragraph (a)(2) of this section 
is present, alternative dispute resolu-
tion may nevertheless be used if the al-
ternative dispute resolution proceeding 
can be structured to avoid the identi-
fied factor or if other concerns signifi-
cantly outweigh the identified factor. 

(4) A determination to use or not to 
use a dispute resolution proceeding 
under subpart F of this part is not sub-
ject to judicial review. 

(5) Settlement agreements reached 
through the use of alternative dispute 
resolution pursuant to subpart F of 
this part will be subject to the provi-
sions of Rule 602, unless the decisional 
authority, upon motion or otherwise, 
orders a different procedure. 

(b) Definitions. For the purposes of 
subpart F of this part: 

(1) Alternative means of dispute resolu-
tion means any procedure that is used, 
in lieu of an adjudication, to resolve 
issues in controversy, including but 
not limited to, settlement negotia-
tions, conciliation, facilitation, medi-
ation, factfinding, minitrials, and arbi-
tration, or any combination thereof; 
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(2) Award means any decision by an 
arbitrator resolving the issues in con-
troversy; 

(3) Dispute resolution communication 
means any oral or written communica-
tion prepared for the purposes of a dis-
pute resolution proceeding, including 
any memoranda, notes or work product 
of the neutral, parties or non-party 
participant. A written agreement to 
enter into a dispute resolution pro-
ceeding, or a final written agreement 
or arbitral award reached as a result of 
a dispute resolution proceeding, is not 
a dispute resolution communication; 

(4) Dispute resolution proceeding means 
any alternative means of dispute reso-
lution that is used to resolve an issue 
in controversy in which a neutral may 
be appointed and specified parties par-
ticipate; 

(5) In confidence means information is 
provided: 

(i) With the expressed intent of the 
source that it not be disclosed, or 

(ii) Under circumstances that create 
a reasonable expectation on behalf of 
the source that the information will 
not be disclosed; 

(6) Issue in controversy means an issue 
which is or is anticipated to be mate-
rial to a decision in a proceeding before 
the Commission and which is the sub-
ject of disagreement between partici-
pants who would be substantially af-
fected by the decision or between the 
Commission and any such participants; 

(7) Neutral means an individual who, 
with respect to an issue in controversy, 
functions specifically to aid the parties 
in resolving the controversy; 

(8) Participants in a dispute resolution 
proceeding that is used to resolve an 
issue in controversy in a proceeding in-
volving an application for a license or 
exemption to construct, operate, and 
maintain a hydroelectric project pur-
suant to the Federal Power Act or the 
Public Utility Regulatory Policies Act 
shall include such state and federal 
agencies and Indian tribes as have stat-
utory roles or a direct interest in such 
hydroelectric proceedings. 

(c) Neutrals. (1) A neutral may be a 
permanent or temporary officer or em-
ployee of the Federal Government (in-
cluding an administrative law judge), 
or any other individual who is accept-
able to the participants to a dispute 

resolution proceeding. A neutral must 
have no official, financial, or personal 
conflict of interest with respect to the 
issues in controversy, except that a 
neutral who is not a government em-
ployee may serve if the interest is fully 
disclosed in writing to all participants 
and all participants agree. 

(2) A neutral serves at the will of the 
participants, unless otherwise pro-
vided. 

(3) Neutrals may be selected from 
among the Commission’s administra-
tive law judges or other employees, 
from rosters kept by the Federal Medi-
ation and Conciliation Service, the Ad-
ministrative Conference of the United 
States, the American Arbitration Asso-
ciation, or from any other source. 

(d) Submission of proposal to use alter-
native means of dispute resolution. (1) 
The participants may at any time sub-
mit a written proposal to use alter-
native means of dispute resolution to 
resolve all or part of any matter in 
controversy or anticipated to be in 
controversy before the Commission. 

(2) For matters set for hearing under 
subpart E of this part, a proposal to use 
alternative means of dispute resolution 
must be filed with the presiding admin-
istrative law judge. 

(3) For all other matters, a proposal 
to use alternative means of dispute res-
olution may be filed with the Secretary 
for consideration by the appropriate 
decisional authority. 

(4) The appropriate decisional au-
thority will issue an order, approving 
or denying, under the guidelines in 
Rule 604(a) (2) and (3), a proposal to use 
alternative means of dispute resolu-
tion. Denial of a proposal to use alter-
native dispute resolution will be in the 
form of an order and will identify the 
specific reasons for the denial. A pro-
posal to use alternative dispute resolu-
tion is deemed approved unless an 
order denying approval is issued within 
30 days after the proposal is filed. 

(5) Any request to modify a pre-
viously-approved ADR proposal must 
follow the same procedure used for the 
initial approval. 

(e) Contents of proposal. A proposal to 
use alternative means of dispute reso-
lution must be in writing and include: 
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(1) A general identification of the 
issues in controversy intended to be re-
solved by the proposed alternative dis-
pute resolution method, 

(2) A description of the alternative 
dispute resolution method(s) to be 
used, 

(3) The signatures of all participants 
or evidence otherwise indicating the 
consent of all participants; and 

(4) A certificate of service pursuant 
to Rule 2010(h). 

(f) Monitoring the alternative dispute 
resolution proceeding. The decisional au-
thority may order reports on the status 
of the alternative dispute resolution 
proceeding at any time. 

[Order 578, 60 FR 19506, Apr. 19, 1995, as 
amended by Order 602, 64 FR 17099, Apr. 8, 
1999]

§ 385.605 Arbitration (Rule 605). 

(a) Authorization of arbitration. (1) The 
participants may at any time submit a 
written proposal to use binding arbi-
tration under the provisions of Rule 605 
to resolve all or part of any matter in 
controversy, or anticipated to be in 
controversy, before the Commission. 

(2) The proposal must be submitted 
as provided in Rule 604(d). 

(3) The proposal must be in writing 
and contain the information required 
in Rule 604(e). 

(4) An arbitration proceeding under 
this rule may be monitored as provided 
in Rule 604(f). 

(5) No person may be required to con-
sent to arbitration as a condition of en-
tering into a contract or obtaining a 
benefit. All interested parties must ex-
pressly consent before arbitration may 
be used. 

(b) Arbitrators. (1) The participants to 
an arbitration proceeding are entitled 
to select the arbitrator. 

(2) The arbitrator must be a neutral 
who meets the criteria of a neutral 
under Rule 604(c). 

(c) Authority of arbitrator. An arbi-
trator to whom a dispute is referred 
under this section may: 

(1) Regulate the course of and con-
duct arbitral hearings; 

(2) Administer oaths and affirma-
tions; 

(3) Compel the attendance of wit-
nesses and the production of evidence 

to the extent the Commission is au-
thorized by law to do so; and 

(4) Make awards. 
(d) Arbitration proceedings. (1) The ar-

bitrator will set a time and place for 
the hearing on the dispute and must 
notify the participants not less than 5 
days before the hearing. 

(2) Any participant wishing that 
there be a record of the hearing must: 

(i) Prepare the record; 
(ii) Notify the other participants and 

the arbitrator of the preparation of the 
record; 

(iii) Furnish copies to all identified 
participants and the arbitrator; and 

(iv) Pay all costs for the record, un-
less the participants agree otherwise or 
the arbitrator determines that the 
costs should be apportioned. 

(3)(i) Participants to the arbitration 
are entitled to be heard, to present evi-
dence material to the controversy, and 
to cross-examine witnesses appearing 
at the hearing to the same extent as in 
a proceeding under Subpart E of this 
part; 

(ii) The arbitrator may, with the con-
sent of the participants, conduct all or 
part of the hearing by telephone, tele-
vision, computer, or other electronic 
means, if each participant has an op-
portunity to participate. 

(iii) The hearing must be conducted 
expeditiously and in an informal man-
ner. 

(iv) The arbitrator may receive any 
oral or documentary evidence, except 
that irrelevant, immaterial, unduly 
repetitious, or privileged evidence may 
be excluded by the arbitrator. 

(v) The arbitrator will interpret and 
apply relevant statutory and regu-
latory requirements, legal precedents, 
and policy directives. 

(4) No interested person will make or 
knowingly cause to be made to the ar-
bitrator an unauthorized ex parte com-
munication relevant to the merits of 
the proceeding, unless the participants 
agree otherwise. If a communication is 
made in violation of this prohibition, 
the arbitrator will ensure that a 
memorandum of the communication is 
prepared and made a part of the record, 
and that an opportunity for rebuttal is 
allowed. Upon receipt of such commu-
nication, the arbitrator may require 
the offending participant to show cause 
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why the claim of the participant 
should not be resolved against the par-
ticipant as a result of the improper 
conduct. 

(5) The arbitrator will make the 
award within 30 days after the close of 
the hearing or the date of the filing of 
any briefs authorized by the arbitrator, 
whichever date is later, unless the par-
ticipants and the arbitrator agree to 
some other time limit. 

(e) Arbitration awards. (1)(i) The 
award in an arbitration proceeding 
under Subpart F of this chapter will in-
clude a brief, informal discussion of the 
factual and legal basis for the award. 

(ii) The prevailing participants must 
file the award with the Commission, 
along with proof of service on all par-
ticipants. 

(2) The award in an arbitration pro-
ceeding will become final 30 days after 
it is served on all parties. 

(3) A final award is binding on the 
participants to the arbitration pro-
ceeding. 

(4) An award may not serve as an es-
toppel in any other proceeding for any 
issue that was resolved in the pro-
ceeding. The award also may not be 
used as precedent or otherwise be con-
sidered in any factually unrelated pro-
ceeding or in any other arbitration pro-
ceeding. 

[Order 578, 60 FR 19507, Apr. 19, 1995, as 
amended by Order 602, 64 FR 17099, Apr. 8, 
1999]

§ 385.606 Confidentiality in dispute 
resolution proceedings (Rule 606). 

(a) Except as provided in paragraphs 
(d) and (e) of this section, a neutral in 
a dispute resolution proceeding shall 
not voluntarily disclose, or through 
discovery or compulsory process be re-
quired to disclose, any information 
concerning any dispute resolution com-
munication or any communication pro-
vided in confidence to the neutral, un-
less: 

(1) All participants in the dispute res-
olution proceeding and the neutral con-
sent in writing; 

(2) The dispute resolution commu-
nication has otherwise already been 
made public; 

(3) The dispute resolution commu-
nication is required by statute to be 
made public, but a neutral should 

make the communication public only if 
no other person is reasonably available 
to disclose the communication; or 

(4) A court determines that the testi-
mony or disclosure is necessary to: 

(i) Prevent a manifest injustice; 
(ii) Help establish a violation of law; 

or 
(iii) Prevent harm to the public 

health or safety of sufficient mag-
nitude in the particular case to out-
weigh the integrity of dispute resolu-
tion proceedings in general by reducing 
the confidence of participants in future 
cases that their communications will 
remain confidential. 

(b) A participant in a dispute resolu-
tion proceeding shall not voluntarily 
disclose, or through discovery or com-
pulsory process be required to disclose, 
any information concerning any dis-
pute resolution communication, unless: 

(1) All participants to the dispute 
resolution proceeding consent in writ-
ing; 

(2) The dispute resolution commu-
nication has otherwise already been 
made public; 

(3) The dispute resolution commu-
nication is required by statute to be 
made public; 

(4) A court determines that the testi-
mony or disclosure is necessary to: 

(i) Prevent a manifest injustice; 
(ii) Help establish a violation of law; 

or 
(iii) Prevent harm to the public 

health and safety of sufficient mag-
nitude in the particular case to out-
weigh the integrity of dispute resolu-
tion proceedings in general by reducing 
the confidence of participants in future 
cases that their communications will 
remain confidential; or 

(5) The dispute resolution commu-
nication is relevant to determining the 
existence or meaning of an agreement 
or award that resulted from the dispute 
resolution proceeding or to the enforce-
ment of the agreement or award. 

(c) Any dispute resolution commu-
nication that is disclosed in violation 
of paragraphs (a) or (b) of this section 
shall not be admissible in any pro-
ceeding. 

(d)(1) The participants may agree to 
alternative confidential procedures for 
disclosures by a neutral. The partici-
pants must inform the neutral before 
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the commencement of the dispute reso-
lution proceeding of any modifications 
to the provisions of paragraph (a) of 
this section that will govern the con-
fidentiality of the dispute resolution 
proceeding. If the participants do not 
so inform the neutral, paragraph (a) of 
this section shall apply. 

(2) To qualify for the exemption es-
tablished under paragraph (l) of this 
section, an alternative confidential 
procedure under this paragraph may 
not provide for less disclosure than 
confidential procedures otherwise pro-
vided under this rule. 

(e) If a demand for disclosure, by way 
of discovery request or other legal 
process, is made upon a participant re-
garding a dispute resolution commu-
nication, the participant will make 
reasonable efforts to notify the neutral 
and the other participants of the de-
mand. Any participant who receives 
the notice and within 15 calendar days 
does not offer to defend a refusal of the 
neutral to disclose the requested infor-
mation waives any objection to the dis-
closure. 

(f) Nothing in Rule 606 prevents the 
discovery or admissibility of any evi-
dence that is otherwise discoverable, 
merely because the evidence was pre-
sented in the course of a dispute reso-
lution proceeding. See sections 385.410 
and 388.112 of this chapter. 

(g) Paragraphs (a) and (b) of this sec-
tion do not preclude disclosure of infor-
mation and data that are necessary to 
document an agreement reached or 
order issued pursuant to a dispute reso-
lution proceeding. 

(h) Paragraphs (a) and (b) of this sec-
tion do not prevent the gathering of in-
formation for research and educational 
purposes, in cooperation with other 
agencies, governmental entities, or dis-
pute resolution programs, so long as 
the participants and the specific issues 
in controversy are not identifiable. 

(i) Paragraphs (a) and (b) of this sec-
tion do not prevent use of a dispute 
resolution communication to resolve a 
dispute between the neutral in a dis-
pute resolution proceeding and a par-
ticipant in the proceeding, so long as 
the communication is disclosed only to 
the extent necessary to resolve the dis-
pute. 

(j) Nothing in this section precludes 
parties from seeking privileged treat-
ment for documents under section 
388.112 of this chapter. 

(k) Where disclosure is authorized by 
this section, nothing in this section 
precludes use of a protective agree-
ment or protective orders. 

(l) A dispute resolution communica-
tion that may not be disclosed under 
this rule shall also be exempt from dis-
closure under 5 U.S.C. 552(b)(3). 

[Order 578, 60 FR 19508, Apr. 19, 1995, as 
amended by Order 602, 64 FR 17099, Apr. 8, 
1999]

Subpart G—Decisions

§ 385.701 Applicability (Rule 701). 

This subpart applies to decisions in 
proceedings set for hearing under sub-
part E of this part, including any deci-
sion on a certified question, interlocu-
tory appeal, or reopening, and to any 
decision on rehearing, except that: 

(a) The provisions of this subpart, 
other than those relating to rehearing 
or reopening, do not apply to consider-
ation of an offer of settlement; and 

(b) This subpart applies to summary 
disposition only to the extent provided 
in Rule 217.

§ 385.702 Definitions (Rule 702). 

For purposes of this subpart: 
(a) Initial decision means any decision 

rendered by a presiding officer in ac-
cordance with Rule 708; 

(b) Final decision means any decision 
referred to in Rule 713. 

[Order 225, 47 FR 19022, May 3, 1982, as 
amended by Order 375, 49 FR 21315, May 21, 
1984; Order 575, 60 FR 4860, Jan. 25, 1995]

§ 385.703 Contents of decisions (Rule 
703). 

Any decision in a proceeding is part 
of the record of that proceeding and 
will contain: 

(a) A ruling on each exception pre-
sented and any finding or conclusion, 
with supporting reasons, on any mate-
rial issue of fact, law, or discretion pre-
sented on the record; and 

(b) The appropriate rule, order, sanc-
tion, relief, or a denial of any rule, 
order, motion, or relief.
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§ 385.704 Rights of participants before 
initial decision (Rule 704). 

After testimony is taken in a pro-
ceeding, or phase of a proceeding, the 
presiding officer will afford every par-
ticipant an opportunity to: 

(a) Submit written initial briefs in 
accordance with Rule 706, except that 
the presiding officer may provide an 
opportunity for oral argument in lieu 
of, or in addition to, initial briefs; and 

(b) Submit written reply briefs in ac-
cordance with Rule 706, except that the 
presiding officer may: 

(1) Provide an opportunity for oral 
reply argument in lieu of, or in addi-
tion to, reply briefs; or 

(2) For good cause, deny opportunity 
for reply or limit the issues which may 
be addressed in any reply.

§ 385.705 Additional powers of pre-
siding officer with respect to briefs 
(Rule 705). 

(a) Limitations on briefs. A presiding 
officer, with due regard to the nature 
of the proceeding, may limit the length 
of any brief to be filed under Rule 706. 

(b) Additional briefs and other filings. 
If appropriate, the presiding officer 
may permit or require briefs or other 
filings in addition to those provided for 
in Rule 706.

§ 385.706 Initial and reply briefs before 
initial decision (Rule 706). 

(a) When filed. The presiding officer 
will prescribe a time for filing initial 
or reply briefs and for service of such 
briefs, giving due regard to the nature 
of the proceeding, the extent of the 
record, and the number and complexity 
of the issues. Unless the presiding offi-
cer otherwise orders, the time pre-
scribed in a proceeding for filing briefs 
will be the same for all initial briefs 
and the same for all reply briefs. 

(b) Contents. (1) An initial brief filed 
with the presiding officer must include: 

(i) A concise statement of the case; 
(ii) A separate section containing 

proposed findings and conclusions, un-
less waived by the presiding officer; 

(iii) Arguments in support of the par-
ticipant’s position; and 

(iv) Any other matter requird by the 
presiding officer. 

(2)(i) A reply brief filed with the pre-
siding officer must be limited to a re-

sponse to any arguments and issues 
raised in the initial briefs. 

(ii) The presiding officer may impose 
limits on the reply brief in addition to 
any prescribed under paragraph (b)(2)(i) 
of this section. 

(c) Form. (1) An exhibit admitted in 
evidence or marked for identification 
in the record may not be reproduced in 
the brief, but may be reproduced, with-
in reasonable limits, in an appendix to 
the brief. Any pertinent analysis of an 
exhibit may be included in a brief. 

(2) If a brief exceeds 20 pages, the 
brief must be accompanied by a table 
of contents and of points made, includ-
ing page references, and an alphabet-
ical list of citations, with page ref-
erences. 

(d) Record. All initial and reply briefs 
will accompany the record and be 
available to the Commission and the 
presiding officer for consideration in 
deciding the case.

§ 385.707 Oral argument before initial 
decision (Rule 707). 

(a) Procedure. The presiding officer 
will designate the order of any oral ar-
gument to be held, set a time limit on 
each argument, and make any other 
procedural rulings. 

(b) Scope. (1) If oral argument is held 
without an initial brief, each partici-
pant must be given the opportunity to 
present orally the information required 
or permitted to be included in initial 
briefs under Rule 706(b). 

(2) If oral argument is held in addi-
tion to an initial or reply brief, oral ar-
gument may be limited to issues con-
sidered by the presiding officer to be 
appropriate issues for oral argument. 

(c) Inclusion of transcript of oral argu-
ment. All oral arguments will be tran-
scribed and included in the record and 
will be available to the Commission 
and the presiding officer in deciding 
the case.

§ 385.708 Initial decisions by presiding 
officer (Rule 708). 

(a) Applicability. This section applies 
to any proceeding in which a presiding 
officer, other than the Commission, 
presided over the reception of the evi-
dence. 
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(b) General rule. (1) Except as other-
wise ordered by the Commission or pro-
vided in paragraph (b)(2) of this sec-
tion, the presiding officer will prepare 
a written initial decision. 

(2)(i) If time and circumstances re-
quire, the presiding officer may issue 
an order stating that an oral initial de-
cision will be issued. 

(ii) An oral decision is considered 
served upon all participants when the 
decision is issued orally on the record. 
Promptly after service of the oral deci-
sion, the presiding officer will prepare 
the oral initial decision contained in 
the transcript in the format of a writ-
ten initial decision. 

(3) Any initial decision prepared 
under paragraph (b)(1) or (b)(2) of this 
section will be certified to the Commis-
sion by the presiding officer with a 
copy of the record in the proceeding. 

(4) Not later than 35 days after the 
certification of an initial decision, 
under paragraph (b)(3) of this section, 
the presiding officer, after notifying 
the participants and receiving no ob-
jection from them, may make tech-
nical corrections to the initial deci-
sion. 

(c) Initial decision prepared and cer-
tified by presiding officer. (1) The pre-
siding officer who presides over the re-
ception of evidence will prepare and 
certify the initial decision, if any, un-
less the officer is unavailable or the 
Commission provides otherwise in ac-
cordance with 5 U.S.C. 557(b). 

(2) If the presiding officer who pre-
sided over the reception of evidence be-
comes unavailable, the Chief Adminis-
trative Law Judge may issue an order 
designating another qualified presiding 
officer to prepare and certify the ini-
tial decision. 

(d) Finality of initial decision. For pur-
poses of requests for rehearing under 
Rule 713, an initial decision becomes a 
final Commission decision 10 days after 
exceptions are due under Rule 711 un-
less: 

(1) Exceptions are timely filed under 
Rule 711; or 

(2) The Commission issues an order 
staying the effectiveness of the deci-
sion pending review under Rule 712. 

[Order 225, 47 FR 19022, May 3, 1982, as 
amended by Order 375, 49 FR 21315, May 21, 
1984; Order 575, 60 FR 4860, Jan. 25, 1995]

§ 385.709 Other types of decisions 
(Rule 709). 

In lieu of an initial decision under 
Rule 708, the Commission may order 
any type of decision as provided by 5 
U.S.C. 557(b), or permit waiver of the 
initial decision as provided by Rule 710.

§ 385.710 Waiver of the initial decision 
(Rule 710). 

(a) General rule. Any participant may 
file a motion requesting the Commis-
sion to issue a final decision without 
any initial decision. If all participants 
join in the motion, the motion is 
granted, unless the Commission denies 
the motion within 10 days after the 
date of filing of the motion or, in the 
case of an oral motion under paragraph 
(c)(2) of this section, within 10 days 
after the motion is transmitted to the 
Commission. If all participants do not 
join in the motion, the motion is de-
nied unless the Commission grants the 
motion within 30 days of filing of the 
motion or, in the case of an oral mo-
tion under paragraph (c)(2) of this sec-
tion, within 30 days after the motion is 
transmitted to the Commission. 

(b) Content. Any motion to waive the 
initial decision filed with the Commis-
sion must specify: 

(1) Whether any participant waives 
any procedural right; 

(2) Whether all participants concur in 
the request to waive the initial deci-
sion; 

(3) The reasons that waiver of the ini-
tial decision is in the interest of par-
ties and the public interest; 

(4) Whether any participant desires 
an opportunity for filing briefs; and 

(5) Whether any participant desires 
an opportunity for oral argument be-
fore the presiding officer, the Commis-
sion, or an individual Commissioner. 

(c) How and when made. (1) Any writ-
ten motion under this section may be 
filed at any time, but not later than 
the fifth day following the close of the 
hearing conducted under subpart E of 
this part. 

(2) An oral motion under this section 
may be made during a hearing session, 
in which case the presiding officer will 
transmit to the Commission the rel-
evant portions of the transcript of the 
hearing in which the motion was made. 
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(d) Waiver by presiding officer. A mo-
tion for waiver of the initial decision, 
requested for the purpose of certifi-
cation of a contested settlement pursu-
ant to Rule 602(h)(2)(iii)(A), may be 
filed with, and decided by, the pre-
siding officer. If all parties join in the 
motion, the presiding officer will grant 
the motion. If not all parties join in 
the motion, the motion is denied unless 
the presiding officer grants the motion 
within 30 days of filing the written mo-
tion or presenting an oral motion. The 
contents of any motion filed under 
paragraph (d) of this section must com-
ply with the requirements in paragraph 
(b) of this section. A motion may be 
oral or written, and may be made 
whenever appropriate for the consider-
ation of the presiding officer. 

[Order 225, 47 FR 19022, May 3, 1982, as 
amended by Order 376, 49 FR 21705, May 23, 
1984; Order 578, 60 FR 19508, Apr. 19, 1995]

§ 385.711 Exceptions and briefs on and 
opposing exceptions after initial de-
cision (Rule 711). 

(a) Exceptions. (1)(i) Any participant 
may file with the Commission excep-
tions to the initial decision in a brief 
on exceptions not later than 30 days 
after service of the initial decision. 

(ii) Not later than 20 days after the 
latest date for filing a brief on excep-
tions, any participant may file a brief 
opposing exceptions in response to a 
brief on exceptions. 

(iii) A participant may file, within 
the time set for filing briefs opposing 
exceptions, a brief on exceptions solely 
for the purpose of incorporating by ref-
erence one or more numbered excep-
tions contained in the brief of another 
participant. A brief filed under this 
clause need not comply with the re-
quirements set forth in paragraph (b) 
of this section. 

(2) A brief on exceptions or a brief op-
posing exceptions may not exceed 100 
pages, unless the Chief Administrative 
Law Judge, upon motion, changes the 
page limitation. 

(3) The Secretary may extend, on mo-
tion or upon direction of the Commis-
sion, the time limits for any brief on or 
opposing exceptions. No additional 
briefs are permitted, unless specifically 
ordered by the Commission. 

(4) A participant may not attach to, 
or incorporate by reference in, any 
brief on exceptions or brief opposing 
exceptions any portion of an initial or 
reply brief filed in the proceeding. 

(b) Nature of briefs on exceptions and of 
briefs opposing exceptions. (1) Any brief 
on exceptions and any brief opposing 
exceptions must include: 

(i) If the brief exceeds 10 pages in 
length, a separate summary of the brief 
not longer than five pages; and 

(ii) A presentation of the partici-
pant’s position and arguments in sup-
port of that position, including ref-
erences to the pages of the record or 
exhibits containing evidence and argu-
ments in support of that position. 

(2) Any brief on exceptions must in-
clude, in addition to matters required 
by paragraph (b)(1) of this section: 

(i) A short statement of the case; 
(ii) A list of numbered exceptions, in-

cluding a specification of each error of 
fact or law asserted; and 

(iii) A concise discussion of the pol-
icy considerations that may warrant 
full Commission review and opinion. 

(3) A brief opposing exceptions must 
include, in addition to matters re-
quired by paragraph (b)(1) of this sec-
tion: 

(i) A list of exceptions opposed, by 
number; and 

(ii) A rebuttal of policy consider-
ations claimed to warrant Commission 
review. 

(c) Oral argument. (1) Any participant 
filing a brief on exceptions or brief op-
posing exceptions may request, by 
written motion, oral argument before 
the Commission or an individual Com-
missioner. 

(2) A motion under paragraph (c)(1) of 
this section must be filed within the 
time limit for filing briefs opposing ex-
ceptions. 

(3) No answer may be made to a mo-
tion under paragraph (c)(1) and, to that 
extent, Rule 213(a)(3) is inapplicable to 
a motion for oral argument. 

(4) A motion under paragraph (c)(1) of 
this section may be granted at the dis-
cretion of the Commission. If the mo-
tion is granted, any oral argument will 
be limited, unless otherwise specified, 
to matters properly raised by the 
briefs. 
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(d) Failure to take exceptions results in 
waiver—(1) Complete waiver. If a partici-
pant does not file a brief on exceptions 
within the time permitted under this 
section, any objection to the initial de-
cision by the participant is waived. 

(2) Partial waiver. If a participant 
does not object to a part of an initial 
decision in a brief on exceptions, any 
objections by the participant to that 
part of the initial decision are waived. 

(3) Effect of waiver. Unless otherwise 
ordered by the Commission for good 
cause shown, a participant who has 
waived objections under paragraph 
(d)(1) or (d)(2) of this section to all or 
part of an initial decision may not 
raise such objections before the Com-
mission in oral argument or on rehear-
ing. 

[Order 225, 47 FR 19022, May 3, 1982, as 
amended by Order 375, 49 FR 21316, May 21, 
1984; Order 575, 60 FR 4860, Jan. 25, 1995]

§ 385.712 Commission review of initial 
decisions in the absence of excep-
tions (Rule 712). 

(a) General rule. If no briefs on excep-
tions to an initial decision are filed 
within the time established by rule or 
order under Rule 711, the Commission 
may, within 10 days after the expira-
tion of such time, issue an order stay-
ing the effectiveness of the decision 
pending Commission review. 

(b) Briefs and argument. When the 
Commission reviews a decision under 
this section, the Commission may re-
quire that participants file briefs or 
present oral arguments on any issue. 

(c) Effect of review. After completing 
review under this section, the Commis-
sion will issue a decision which is final 
for purposes of rehearing under Rule 
713. 

[Order 225, 47 FR 19022, May 3, 1982, as 
amended by Order 375, 49 FR 21316, May 21, 
1984; Order 575, 60 FR 4860, Jan. 25, 1995]

§ 385.713 Request for rehearing (Rule 
713). 

(a) Applicability. (1) This section ap-
plies to any request for rehearing of a 
final Commission decision or other 
final order, if rehearing is provided for 
by statute, rule, or order. 

(2) For the purposes of rehearing 
under this section, a final decision in 
any proceeding set for hearing under 

subpart E of this part includes any 
Commission decision: 

(i) On exceptions taken by partici-
pants to an initial decision; 

(ii) When the Commission presides at 
the reception of the evidence; 

(iii) If the initial decision procedure 
has been waived by consent of the par-
ticipants in accordance with Rule 710; 

(iv) On review of an initial decision 
without exceptions under Rule 712; and 

(v) On any other action designated as 
a final decision by the Commission for 
purposes of rehearing. 

(3) For the purposes of rehearing 
under this section, any initial decision 
under Rule 709 is a final Commission 
decision after the time provided for 
Commission review under Rule 712, if 
there are no exceptions filed to the de-
cision and no review of the decision is 
initiated under Rule 712. 

(b) Time for filing; who may file. A re-
quest for rehearing by a party must be 
filed not later than 30 days after 
issuance of any final decision or other 
final order in a proceeding. 

(c) Content of request. Any request for 
rehearing must: 

(1) State concisely the alleged error 
in the final decision or final order; 

(2) Conform to the requirements in 
Rule 203(a) which are applicable to 
pleadings; and 

(3) Set forth the matters relied upon 
by the party requesting rehearing, if 
rehearing is sought based on matters 
not available for consideration by the 
Commission at the time of the final de-
cision or final order. 

(d) Answers. (1) The Commission will 
not permit answers to requests for re-
hearing. 

(2) The Commission may afford par-
ties an opportunity to file briefs or 
present oral argument on one or more 
issues presented by a request for re-
hearing. 

(e) Request is not a stay. Unless 
othewise ordered by the Commission, 
the filing of a request for rehearing 
does not stay the Commission decision 
or order. 

(f) Commission action on rehearing. Un-
less the Commission acts upon a re-
quest for rehearing within 30 days after 
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the request is filed, the request is de-
nied. 

[Order 225, 47 FR 19022, May 3, 1982, as 
amended by Order 375, 49 FR 21316, May 21, 
1984; Order 575, 60 FR 4860, Jan. 25, 1995; 60 FR 
16567, Mar. 31, 1995]

§ 385.714 Certified questions (Rule 
714). 

(a) General rule. During any pro-
ceeding, a presiding officer may certify 
or, if the Commission so directs, will 
certify, to the Commission for consid-
eration and disposition any question 
arising in the proceeding, including 
any question of law, policy, or proce-
dure. 

(b) Notice. A presiding officer will no-
tify the participants of the certifi-
cation of any question to the Commis-
sion and of the date of any certifi-
cation. Any such notification may be 
given orally during the hearing session 
or by order. 

(c) Presiding officer’s memorandum; 
views of the participants. (1) A presiding 
officer should solicit, to the extent 
practicable, the oral or written views 
of the participants on any question cer-
tified under this section. 

(2) The presiding officer must prepare 
a memorandum which sets forth the 
relevant issues, discusses all the views 
of participants, and recommends a dis-
position of the issues. 

(3) The presiding officer must append 
to any question certified under this 
section the written views submitted by 
the participants, the transcript pages 
containing oral views, and the memo-
randum of the presiding officer. 

(d) Return of certified question to pre-
siding officer. If the Commission does 
not act on any certified question with-
in 30 days after receipt of the certifi-
cation under paragraph (a) of this sec-
tion, the question is deemed returned 
to the presiding officer for decision in 
accordance with the other provisions of 
this subpart. 

(e) Certification not suspension. Unless 
otherwise directed by the Commission 
or the presiding officer, certification 
under this section does not suspend the 
proceeding.

§ 385.715 Interlocutory appeals to the 
Commission from rulings of pre-
siding officers (Rule 715). 

(a) General rule. A participant may 
not appeal to the Commission any rul-
ing of a presiding officer during a pro-
ceeding, unless the presiding officer 
under paragraph (b) of this section, or 
the motions Commissioner, under para-
graph (c) of this section, finds extraor-
dinary circumstances which make 
prompt Commission review of the con-
tested ruling necessary to prevent det-
riment to the public interest or irrep-
arable harm to any person. 

(b) Motion to the presiding officer to 
permit appeal. (1) Any participant in a 
proceeding may, during the proceeding, 
move that the presiding officer permit 
appeal to the Commission from a rul-
ing of the presiding officer. The motion 
must be made within 15 days of the rul-
ing of the presiding officer and must 
state why prompt Commission review 
is necessary under the standards of 
paragraph (a) of this section 

(2) Upon receipt of a motion to per-
mit appeal under subparagraph (a)(1) of 
this section, the presiding officer will 
determine, according to the standards 
of paragraph (a) of this section, wheth-
er to permit appeal of the ruling to the 
Commission. The presiding officer need 
not consider any answer to this mo-
tion. 

(3) Any motion to permit appeal to 
the Commission of an order issued 
under Rule 604, or appeal of a ruling 
under paragraph (a) or (b) of Rule 905, 
must be granted by the presiding offi-
cer. 

(4) A presiding officer must issue an 
order, orally or in writing, containing 
the determination made under para-
graph (b)(2) of this section, including 
the date of the action taken. 

(5) If the presiding officer permits ap-
peal, the presiding officer will transmit 
to the Commission: 

(i) A memorandum which sets forth 
the relevant issues and an explanation 
of the rulings on the issues; and 

(ii) the participant’s motion under 
paragraph (b)(1) of this section and any 
answer permitted to the motion. 

(6) If the presiding officer does not 
issue an order under paragraph (b)(1) of 
this section within 15 days after the 
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motion is filed under paragraph (b)(1) 
of this section, the motion is denied. 

(c) Appeal of a presiding officer’s denial 
of motion to permit appeal. (1) If a mo-
tion to permit appeal is denied by the 
presiding officer, the participant who 
made the motion may appeal the de-
nial to the Commissioner who is des-
ignated Motions Commissioner, in ac-
cordance with this paragraph. For pur-
poses of this section, ‘‘Motions Com-
missioner’’ means the Chairman or a 
member of the Commission designated 
by the Chairman to rule on motions to 
permit interlocutory appeal. Any per-
son filing an appeal under this para-
graph must serve a separate copy of 
the appeal on the Motions Commis-
sioner by Express Mail or by hand de-
livery. 

(2) A participant must submit an ap-
peal under this paragraph not later 
than 7 days after the motion to permit 
appeal under paragraph (b) of this sec-
tion is denied. The appeal must state 
why prompt Commission review is nec-
essary under the standards set forth in 
paragraph (c)(5) of this section. The ap-
peal must be labeled in accordance 
with § 385.2002(b) of this chapter. 

(3) A participant who appeals under 
this paragraph must file with the ap-
peal a copy of the written order deny-
ing the motion or, if the denial was 
issued orally, the relevant portions of 
the transcript. 

(4) The Motions Commissioner may, 
in considering an appeal under this 
paragraph, order the presiding officer 
or any participant in the proceeding to 
provide additional information. 

(5) The Motions Commissioner will 
permit an appeal to the Commission 
under this paragraph only if the Mo-
tions Commissioner finds extraor-
dinary circumstances which make 
prompt Commission review of the con-
tested ruling necessary to prevent det-
riment to the public interest or to pre-
vent irreparable harm to a person. If 
the Motions Commissioner makes no 
determination within 7 days after fil-
ing the appeal under this paragraph or 
within the time the Motions Commis-
sioner otherwise provides to receive 
and consider information under this 
paragraph, the appeal to the Commis-
sion under paragraph (b) of this section 
will not be permitted. 

(6) If appeal under paragraph (b) of 
this section is not permitted, the con-
tested ruling of the presiding officer 
will be reviewed in the ordinary course 
of the proceeding as if the appeal had 
not been made. 

(7) If the Motions Commissioner per-
mits an appeal to the Commission, the 
Secretary will issue an order con-
taining that decision. 

(d) Commission action. Unless the 
Commission acts upon an appeal per-
mitted by a presiding officer under 
paragraph (b) of this section, or by the 
Motions Commissioner under para-
graph (c) of this section, within 15 days 
after the date on which the presiding 
officer or Motions Commissioner per-
mits appeal, the ruling of the presiding 
officer will be reviewed in the ordinary 
course of the proceeding as if the ap-
peal had not been made. 

(e) Appeal not to suspend proceeding. 
Any decision by a presiding officer to 
permit appeal under paragraph (b) of 
this section or by the Motions Commis-
sioner to permit an appeal under para-
graph (c) of this section will not sus-
pend the proceeding, unless otherwise 
ordered by the presiding officer or the 
Motions Commissioner. 

[Order 225, 47 FR 19022, May 3, 1982, as 
amended by Order 376, 49 FR 21705, May 23, 
1984; Order 402, 49 FR 39539, Oct. 9, 1984]

§ 385.716 Reopening (Rule 716). 
(a) General rule. To the extent per-

mitted by law, the presiding officer or 
the Commission may, for good cause 
under paragraph (c) of this section, re-
open the evidentiary record in a pro-
ceeding for the purpose of taking addi-
tional evidence. 

(b) By motion. (1) Any participant 
may file a motion to reopen the record. 

(2) Any motion to reopen must set 
forth clearly the facts sought to be 
proven and the reasons claimed to con-
stitute grounds for reopening. 

(3) A participant who does not file an 
answer to any motion to reopen will be 
deemed to have waived any objection 
to the motion provided that no other 
participant has raised the same objec-
tion. 

(c) By action of the presiding officer or 
the Commission. If the presiding officer 
or the Commission, as appropriate, has 
reason to believe that reopening of a 
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proceeding is warranted by any 
changes in conditions of fact or of law 
or by the public interest, the record in 
the proceeding may be reopened by the 
presiding officer before the initial or 
revised initial decision is served or by 
the Commission after the initial deci-
sion or, if appropriate, the revised ini-
tial decision is served. 

[Order 225, 47 FR 19022, May 3, 1982, as 
amended by Order 375, 49 FR 21316, May 21, 
1984]

Subpart H—Shortened Procedures
§ 385.801 Waiver of hearing (Rule 801). 

In any proceeding in which the Com-
mission is authorized to act after op-
portunity for hearing, if the parties 
waive hearing, such opportunity will be 
deemed to have been afforded by serv-
ice or publication in the FEDERAL REG-
ISTER of notice of the application or 
other initial pleading, request, or other 
filing, such notice fixing a reasonable 
period of time within which any person 
desiring to be heard may file a protest 
or petition. Upon the expiration of 
such period of time, in the absence of a 
request for hearing, the Commission 
may forthwith dispose of the matter 
upon the basis of the pleadings and 
other submittals and the studies and 
recommendations of the staff. A party 
not requesting oral hearing in its 
pleadings will be deemed to have 
waived a hearing for the purpose of 
such disposition, but will not be bound 
by such a waiver for the purposes of 
any request for rehearing with respect 
to an order so entered.

§ 385.802 Noncontested proceedings 
(Rule 802). 

Noncontested proceedings. In any pro-
ceeding required by statute to be set 
for hearing, the Commission, when it 
appears to be in the public interest and 
to be in the interest of the parties to 
grant the relief or authority requested 
in the initial pleading, and to omit the 
intermediate decision procedure, may, 
after a hearing during which no opposi-
tion or contest develops, forthwith dis-
pose of the proceedings upon consider-
ation of the pleadings and other evi-
dence filed and incorporated in the 
record: Provided, (a) The applicant or 
other initial pleader requests that the 

intermediate decision procedure be 
omitted and waives oral hearing and 
opportunity for filing exceptions to the 
decision of the Commission; and (b) no 
issue of substance is raised by any re-
quest to be heard, protest or petition 
filed subsequent to publication in the 
FEDERAL REGISTER of the notice of the 
filing of an intial pleading and notice 
or order fixing of hearing, which notice 
or order will state that the Commis-
sion considers the proceeding a proper 
one for disposition under the provisions 
of this subpart. Requests for the proce-
dure provided by this subpart may be 
contained in the initial pleading or 
subsequent request in writing to the 
Commission. The decision of the Com-
mission in such proceeding after non-
contested hearing, will be final, subject 
to reconsideration by the Commission 
upon request for rehearing as provided 
by statute.

Subpart I—Commission Review of 
Remedial Orders

§ 385.901 Scope (Rule 901). 
(a) Proceedings to which applicable. 

The provisions of this subpart apply to 
proceedings of the Commission held in 
accordance with section 503(c) of the 
Department of Energy Organization 
Act (42 U.S.C. 7193(c)) to review orders 
issued by the Secretary of Energy pur-
suant to section 503(a) of the Depart-
ment of Energy Organization Act (42 
U.S.C. 7193(c)), and initiated by notices 
of probable violation, proposed reme-
dial orders, or other formal administra-
tive initiating documents issued on or 
after October 1, 1977, which are con-
tested by the recipient. 

(b) Relationship to other rules. (1) 
Where a provision of this subpart is in-
consistent with a provision in any 
other subpart of this part, the provi-
sion in this subpart controls. 

(2) Subpart F of this part, except 
Rule 601, does not apply to proceedings 
under this subpart.

§ 385.902 Definitions (Rule 902). 
For purposes of this subpart: 
(a) Contested order means the reme-

dial order, interim remedial order for 
immediate compliance or order of dis-
allowance being contested in pro-
ceeding pursuant to this subpart; 
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(b) Interim remedial order for immediate 
compliance means an interim remedial 
order for immediate compliance issued 
pursuant to 10 CFR 205.199D (interim 
remedial order of immediate compli-
ance); 

(c) Order of disallowance means an 
order of disallowance issued pursuant 
to 10 CFR 205.199E (disallowance); 

(d) Participant means, as appropriate, 
the Secretary, the petitioner, and in-
tervenors; 

(e) Petitioner means a person who has 
received a remedial order, interim re-
medial order for immediate compli-
ance, or order of disallowance who no-
tifies the Secretary that he intends to 
contest the order; 

(f) Remedial order means a remedial 
order issued pursuant to 10 CFR 
205.199B (remedial orders); 

(g) Secretary means the Secretary of 
Energy or his delegate.

§ 385.903 Request for nondisclosure of 
information (Rule 903). 

(a) For purposes of this section, non-
disclosure means nondisclosure except 
as to the participants in the proceeding 
under conditions provided in para-
graphs (d) and (e) of this section. 

(b) If any person filing under this 
subpart claims that some or all of the 
information contained in a document is 
exempt from the mandatory public dis-
closure requirements of the Freedom of 
Information Act (5 U.S.C. 552), is infor-
mation referred to in section 1905 of 
title 18 of the United States Code (18 
U.S.C. 1905) (disclosure of confidential 
information), or is otherwise exempt 
by law from public disclosure, the per-
son: 

(1) Must request the presiding officer 
not to disclose such information, ex-
cept to the participants in the pro-
ceeding under the conditions provided 
in paragraphs (d) and (e) of this sec-
tion, which request the person must 
serve upon the participants in the pro-
ceeding; 

(2) Must file, together with the docu-
ment, a second copy of the document 
from which has been deleted the infor-
mation for which the person requests 
nondisclosure and must indicate in the 
original document that the original 
document is exempt, or contains infor-

mation which is exempt, from disclo-
sure; 

(3) Must include a statement speci-
fying why the information is privileged 
or confidential, if the information for 
which nondisclosure is requested is 
claimed to come within the exception 
in 5 U.S.C. 552(b)(4) for trade secrets 
and commercial or financial informa-
tion; 

(4) Must include a statement speci-
fying the justification for nondisclo-
sure, if the information for which non-
disclosure is requested is not within 
the exception in 5 U.S.C. 552(b)(4). 

(c) If the person filing a document 
does not submit a second copy of the 
document from which the appropriate 
information has been deleted, the pre-
siding officer may assume that there is 
no objection to public disclosure of the 
document in its entirety. 

(d) If information is submitted in ac-
cordance with paragraph (b) of this sec-
tion, the information will not be dis-
closed except as provided in the Free-
dom of Information Act, in accordance 
with part 388 of this subchapter and 
upon request in accordance with para-
graph (e) of this section, to partici-
pants in the proceeding under the re-
strictions that the participants may 
not use or disclose the information ex-
cept in the context of the proceeding 
conducted pursuant to this subpart and 
that the participants must return all 
copies of the information at the con-
clusion of the proceeding to the person 
who submitted the information under 
paragraph (b) of this section. 

(e) At any time, a participant may 
request the presiding officer to direct a 
person submitting information under 
paragraph (b) of this section to provide 
that information to the participant re-
questing the information under this 
paragraph. The presiding officer will so 
direct if the participant requesting the 
information agrees: 

(1) Not to use or disclose the informa-
tion except in the context of the pro-
ceeding conducted pursuant to this 
subpart; and 

(2) To return all copies of the infor-
mation, at the conclusion of the pro-
ceeding, to the person submitting the 
information under paragraph (b) of this 
section. 
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(f) At any time, a participant may re-
quest the presiding officer to direct 
that the complete record of prior pro-
ceedings, including information deter-
mined by the Secretary to be exempt 
from disclosure, be made available to 
that participant by the Secretary. The 
presiding officer will so direct if the 
participant requesting the complete 
record agrees: 

(1) Not to use or disclose the informa-
tion determined to be exempt except in 
the context of the proceeding con-
ducted pursuant to this subpart, and 

(2) To return all copies of the infor-
mation determined to be exempt to the 
presiding officer at the conclusion of 
the proceeding. 

[Order 225, 47 FR 19022, May 3, 1982, as 
amended by Order 416, 50 FR 15733, Apr. 22, 
1985]

§ 385.904 Commencement of pro-
ceeding (Rule 904). 

(a) Except as provided in paragraph 
(b) of this section, the proceeding pur-
suant to this subpart will be com-
menced by filing with the Secretary of 
the Commission either an answer by a 
petitioner pursuant to Rule 906(b)(1), or 
a written notice by the Secretary that 
a petitioner has filed a notice of intent 
to contest an order reviewable under 
this subpart, whichever is filed first. 
The Secretary must file written notice 
that a petitioner has filed a notice of 
intent to contest an order reviewable 
under this subpart within 15 days of the 
Secretary’s receipt of such notice of in-
tent. When the Secretary files the writ-
ten notice, the Secretary must serve a 
copy of the contested order upon other 
participants in the prior proceedings 
and upon persons denied intervention 
in the prior proceedings, and must cer-
tify to the Commission that such serv-
ice has been made, stating the names 
and addresses of persons served. 

(b) The proceeding pursuant to this 
subpart with respect to an interim re-
medial order for immediate compliance 
will be commenced by a petitioner’s fil-
ing with the Secretary of the Commis-
sion, for the Commission, and serving 
on other participants in the prior pro-
ceedings, if any, a notice of petition for 
review of an interim remedial order for 
immediate compliance pursuant to 10 
CFR 205.199D(i)(1) (interim remedial 

order of immediate compliance). The 
Commission will defer consideration of 
the merits of the order until a final re-
medial order is issued by the Sec-
retary. 

(c) Upon commencement of a pro-
ceeding, the Commission or its des-
ignee will designate a presiding officer 
for the proceeding, and the Commission 
or its designee will notify participants 
in the prior proceedings and persons 
denied intervention in the prior pro-
ceedings of such designation. 

[Order 225, 47 FR 19022, May 3, 1982, as 
amended by Order 416–A, 50 FR 36053, Sept. 5, 
1985]

§ 385.905 Stay of contested order (Rule 
905). 

(a) Upon commencement of a pro-
ceeding, the contested order will be 
automatically stayed pending review 
pursuant to this subpart unless and 
until, upon request of the Secretary or 
other participant, the presiding officer 
finds that the public interest requires 
immediate compliance with the con-
tested order. 

(b) The Secretary or other partici-
pants may at any time prior to the 
hearing under Rule 909 (Hearing), if re-
quested; or, if there is no hearing, 
within 30 days of the commencement of 
the proceeding under Rule 904 (Com-
mencement of proceeding); file a peti-
tion requesting that the contested 
order not be stayed, or that the stay be 
lifted, and setting forth the legal and 
factual basis for the request. 

(c) The presiding officer may request 
a written statement of the views of 
participants regarding whether the 
contested order should be stayed or 
continue to be stayed and may convene 
an expedited hearing or conference on a 
petition under paragraph (b) of this 
section. 

(d) The presiding officer may grant 
the petition requesting immediate 
compliance where he finds that the 
public interest so requires and will no-
tify the participants of the determina-
tion. 

(e) If the presiding officer does not 
grant the petition under paragraph (b) 
of this section within 10 days after it is 
filed, the petition is denied. Prior to 
the expiration of the 10-day period the 
presiding officer may extend the period 
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for decision for up to 7 days. At the end 
of the extension, the petition, if not 
granted, is denied. 

(f) If the petition under paragraph (b) 
of this section is denied, the presiding 
officer will notify the participants of 
such denial. 

(g) A grant or denial of petition 
under paragraphs (b) or (c) of this sec-
tion may be appealed, within 10 days 
after the grant or denial, to the Com-
mission in accordance with Rule 715 
(relating to interlocutory appeals). The 
contested order will remain stayed 
pending the Commission’s disposition 
of the appeal. 

[Order 225, 47 FR 19022, May 3, 1982, as 
amended by Order 416, 50 FR 15733, Apr. 22, 
1985; Order 416–A, 50 FR 36054, Sept. 5, 1985]

§ 385.906 Pleadings (Rule 906). 
(a) By the Secretary. (1) Within 20 days 

after the commencement of a pro-
ceeding, the Secretary: 

(i) Will file with the Secretary for 
the presiding officer a copy of the con-
tested order; and 

(ii) May, in addition, elect to file a 
statement setting forth the factual ele-
ments of the alleged violation, which 
statement the Secretary will serve on 
all participants in the proceeding. 

(2) If the petitioner requests permis-
sion to raise new facts or issues pursu-
ant to Rule 907(a) (new facts and 
issues), the Secretary may file, within 
10 days after the filing of the peti-
tioner’s answer, a reply responding to 
the petitioner’s request to raise new 
facts or issues. In the reply, the Sec-
retary may also request the permission 
of the presiding officer to raise new 
facts or issues under the criteria set 
forth in Rule 907(b) (new facts and 
issues) and to conduct discovery relat-
ing to the new facts or issues he may 
raise pursuant to Rule 907(b) (new facts 
and issues). Failure by the Secretary to 
request permission to raise new facts 
or issues or to conduct discovery in 
this reply constitutes a waiver of the 
opportunity to do so at a later time in 
the proceeding. 

(3) The Secretary will file with the 
Secretary of the Commission, for the 
presiding officer, and serve upon other 
participants in the proceedings, a brief 
in support of the affirmative case, 
which will set forth: 

(i) The elements of the alleged viola-
tion, including references to the au-
thorities upon which the Secretary re-
lies, including but not limited to regu-
lations, rulings, interpretations and de-
cisions on appeals and exceptions 
issued by the Department or its prede-
cessor agencies and precedents estab-
lished by the Commission; and 

(ii) A complete statement of the fac-
tual and legal basis of the contested 
order. 

(4) The Secretary’s brief will be filed 
according to the following time period 
appropriate to the particular pro-
ceeding: 

(i) If no participant (including per-
sons requesting intervention) has re-
quested permission to raise new facts 
or issues or to conduct discovery pur-
suant to paragraphs (a)(2), (b)(2), (c)(7), 
and (c)(8) of this section, within 20 days 
after the filing of the petitioner’s an-
swer under paragraph (b)(1) of this sec-
tion; 

(ii) If the presiding officer has deter-
mined, under Rule 908(d) (discovery) 
that no discovery shall be permitted, 
within 20 days after the presiding offi-
cer’s determination under such rule; 

(iii) If discovery is permitted under 
Rule 908(d) (discovery) within 20 days 
after the conclusion of the time period 
set for discovery under such rule; 

(b) By the petitioner. (1) Within 15 
days after petitioner gives written no-
tice to the Office of Hearings and Ap-
peals of the Department of Energy pur-
suant to 10 CFR 205.199C(b) that peti-
tioner wishes to appeal the remedial 
order, the petitioner must file with the 
Secretary of the Commission, for the 
presiding officer, and serve upon the 
Secretary and other participants in the 
proceedings, an answer to the con-
tested order admitting or denying each 
of the Secretary’s findings in the con-
tested order and setting forth affirma-
tive defenses, if any. Each answer filed 
with the Secretary of the Commission 
by the petitioner, in accordance with 
this paragraph, must be accompanied 
by the fee prescribed by § 381.303 of this 
chapter. 

(2) In the answer, the petitioner may: 
(i) Contest any part of the record; 
(ii) Request permission to raise new 

facts or issues not raised in the prior 
proceedings if the new facts or issues 
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meet the criteria set forth in Rule 
907(a) (new facts and issues); and 

(iii) Request permission to conduct 
discovery, subject to criteria provided 
in Rule 908(a) (discovery). Failure by 
the petitioner to contest the record or 
to request permission to raise new 
facts or issues or to conduct discovery 
in this answer constitutes a waiver of 
the opportunity to do so at a later time 
in the proceeding. 

(3) Within 15 days after filing of the 
Secretary’s brief under paragraph (a)(3) 
of this section, the petitioner shall file 
with the Secretary of the Commission, 
for the presiding officer, and serve 
upon other participants in the pro-
ceeding, a brief stating fully the objec-
tions to the contested order, including 
references to the authorities upon 
which the petitioner relies, including 
but not limited to regulations, rulings, 
interpretations, and decisions on ap-
peals and exceptions issued by the De-
partment or its predecessor agencies 
and precedents established by the Com-
mission. 

(c) By interveners. (1) A person quali-
fying under paragraph (c)(2) of this sec-
tion, may request the presiding officer 
to permit intervention in the pro-
ceeding under this subpart in accord-
ance with the procedures described in 
this paragraph. 

(2) A motion to intervene may be 
filed by any person claiming: 

(i) An interest which may be directly 
affected and which is not adequately 
protected by existing parties and as to 
which the persons requesting interven-
tion may be bound by the Commissions 
action in the proceeding; or 

(ii) Any other interest of such nature 
that participation by the person re-
questing intervention may be in the 
public interest. 

(3) A motion to intervene must set 
forth clearly and concisely the facts 
from which the nature of the request-
er’s alleged right or interest can be de-
termined, the grounds of the proposed 
intervention, and the position of the 
intervener in the proceeding, so as 
fully and completely to advise the par-
ticipants and the presiding officer as to 
the specific issues of fact or law to be 
raised or controverted, by admitting, 
denying, or otherwise answering, spe-
cifically and in detail, each material 

allegation of fact or law raised or con-
troverted, including references to the 
authorities upon which the requester 
relies, including, but not limited to, 
regulations, rulings, interpretations, 
and decisions on appeals and excep-
tions issued by the Department or its 
predecessor agencies and precedents es-
tablished by the Commission. 

(4) Motions to intervene may be filed 
with the Secretary of the Commission, 
for the presiding officer, within 20 days 
after the commencement of the pro-
ceeding under Rule 904 (commencement 
of proceedings) unless, in extraordinary 
circumstances and for good cause 
shown, the presiding officer authorizes 
a late filing. A person requesting inter-
vention must serve the motion to in-
tervene on the participants in the pro-
ceeding at the same time the request is 
filed with the Secretary of the Com-
mission. 

(5) A participant in the proceedings 
may file an answer to a motion to in-
tervene. Failure to object constitutes a 
waiver of any objection to the granting 
of such request. If made, answers must 
be filed within 15 days after the filing 
of the request to intervene. 

(6) After expiration of the time for 
filing answers to requests to intervene 
or default thereof, as provided in para-
graph (c)(5) of this section, the pre-
siding officer will grant or deny such 
request, in whole or in part, or may, if 
found to be appropriate, authorize lim-
ited participation. The presiding offi-
cer will serve the determination on a 
motion to intervene upon the partici-
pants in the proceeding and upon the 
person requesting intervention. A per-
son wholly or partially denied inter-
vention may take an interlocutory ap-
peal of the order denying intervention, 
under Rule 715 (interlocutory appeals 
to the Commission from rulings of pre-
siding officers), and will be considered 
a ‘‘participant’’ (as that term is defined 
in Rule 102(b) (definitions)) for the lim-
ited purpose of permitting that person 
to file an interlocutory appeal under 
Rule 715 (interlocutory appeals to the 
Commission from rulings of presiding 
officers) contesting denial, in whole or 
in part, of that person’s motion to in-
tervene. 
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(7) A person filing a motion to inter-
vene, may request therein the permis-
sion of the presiding officer to raise 
new facts or issues not raised in the 
prior proceedings on the contested 
order, if the new facts or issues meet 
the criteria set forth in Rule 903(c) (re-
quest for nondisclosure of informa-
tion). Failure by the person requesting 
permission to intervene to request per-
mission to raise new facts or issues in 
the motion to intervene constitutes a 
waiver of the opportunity to do so at a 
later time in the proceeding. 

(8) A person filing a motion to inter-
vene may request the permission of the 
presiding officer to conduct discovery, 
subject to the conditions set forth in 
Rule 908(c) (discovery). Failure by the 
person requesting permission to inter-
vene to request permission to conduct 
discovery in the motion to intervene 
constitutes a waiver of the opportunity 
to do so at a later time in the pro-
ceeding. 

(d) Attachments of pleadings. (1) Each 
party will file, as an appendix to each 
pleading which cites documents in the 
record developed in the prior pro-
ceedings on the remedial order, one 
copy of each such document in its en-
tirety and, if any such document con-
tains information exempt from public 
disclosure pursuant to Rule 903, a sec-
ond copy of such document with such 
information deleted. The top of the 
first page of each such document will 
contain the word ‘‘PUBLIC’’ or ‘‘NON-
PUBLIC,’’ to indicate whether it con-
tains such exempt information. 

(2) One copy of each version shall be 
served on counsel for the petitioner 
and/or the Secretary, and one copy of 
the PUBLIC version shall be served on 
counsel for each other participant sep-
arately represented unless the condi-
tions of Rule 903 are met, in which sit-
uation such counsel shall be served 
with copies of both versions. 

(3) In compiling their appendices, the 
parties will include only documents 
specifically cited and relied upon in 
their pleadings. They will have regard 
for the fact that the Secretary’s entire 
administrative record is always avail-
able to the Commission and will not in-

clude irrelevant or duplicative docu-
ments in the appendices. 

[Order 225, 47 FR 19022, May 3, 1982, as 
amended by Order 395, 49 FR 35357, Sept. 7, 
1984; Order 416, 50 FR 15733, Apr. 22, 1985; 
Order 416–A, 50 FR 36054, Sept. 5, 1985]

§ 385.907 New facts and issues (Rule 
907). 

(a) Raised by the petitioner. In the an-
swer, as provided in Rule 906(b)(2)(ii) 
(new facts and issues) the petitioner 
may request permission of the pre-
siding officer to raise new facts or 
issues not raised in prior proceedings 
on the contested order that: 

(1)(i) Are facts or issues that were 
not known and could not, with the ex-
ercise of due care, have been known to 
the petitioner at the time they would 
otherwise have been raised during the 
prior proceedings; 

(ii) Are facts or issues that the peti-
tioner was unable to raise at the time 
they could have been raised during the 
prior proceedings because of unduly re-
strictive time limits imposed by the 
Secretary; or 

(iii) Are facts or issues that the peti-
tioner was not permitted to raise in 
the prior proceedings due to erroneous 
adverse procedural rulings; and 

(2) Are necessary for a full and true 
disclosure of the facts. 

(b) Raised by the Secretary. In the 
reply under Rule 906(a)(2) (pleadings), 
the Secretary may request permission 
of the presiding officer to raise new 
facts or issues not raised in prior pro-
ceedings on the contested order that: 

(1) Are necessary to support the Sec-
retary’s case as a result of new facts or 
issues raised by the petitioner under 
Rule 906(b)(2)(ii) (pleadings) and this 
section; and 

(2) Are necessary for a full and true 
disclosure of the facts. 

(c) Raised by interveners. In the mo-
tion to intervene under Rule 906(c)(3) 
(pleadings) and this section, an inter-
vener may request permission of the 
presiding officer to raise new facts or 
issues not raised in prior proceedings 
on the contested order that: 

(1) If the intervener did not partici-
pate in the prior proceeding, meet the 
criteria of paragraphs (a)(1) and (a)(2) 
of this section; or 
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(2) If the intervener participated in 
the prior proceedings, are: 

(i)(A) Facts or issues that were not 
known and could not, with the exercise 
of due care, have been known to the in-
tervener at the time they would other-
wise have been raised during the prior 
proceedings; 

(B) Facts or issues that the inter-
vener was unable to raise at the time 
they could have been raised during the 
prior proceedings because of unduly re-
strictive time limits imposed by the 
Secretary; or 

(C) Facts or issues that the inter-
vener was not permitted to raise in the 
prior proceedings due to erroneous ad-
verse procedural rulings; and 

(ii) Are necessary for a full and true 
disclosure of the facts. 

(d) Determination by the presiding offi-
cer. The presiding officer will deter-
mine whether to grant or deny, in 
whole or in part, the requests of the 
participants to raise new facts or 
issues and will serve those determina-
tions on the participants in the pro-
ceeding.

§ 385.908 Discovery (Rule 908). 
(a) By petitioner. In the answer under 

Rule 906(b)(2) (pleadings), the peti-
tioner may request permission of the 
presiding officer to conduct discovery, 
where such discovery: 

(1) Relates to new facts or issues 
raised in accordance with Rule 907(a) 
(new facts and issues); or 

(2)(i) Was not permitted in the prior 
proceedings on the contested order due 
to erroneous adverse procedural rul-
ings; and 

(ii) Is necessary for a full and true 
disclosure of the facts. 

(b) By the Secretary. In the reply 
under Rule 906(a)(2) (pleadings), the 
Secretary may request permission of 
the presiding officer to conduct dis-
covery where such discovery relates to 
new facts or issues raised in accordance 
with Rule 907(b) (new facts and issues). 

(c) By interveners. In a motion to in-
tervene under Rule 906(c)(8) (pleadings) 
an intervener may request permission 
of the presiding officer to conduct dis-
covery where such discovery: 

(1) Relates to new facts or issues 
raised in accordance with Rule 907(c) 
(new facts and issues); or 

(2) If the intervener participated in 
the prior proceedings, 

(i) Such discovery was not permitted 
in prior proceedings on the contested 
order due to erroneous adverse proce-
dural rulings; and 

(ii) Such discovery is necessary for a 
full and true disclosure of the facts. 

(d) Determinations by the presiding offi-
cer. The presiding officer will deter-
mine whether to grant or deny, in 
whole or in part, the requests of the 
participants for discovery and will set 
a time limit within which discovery 
must be conducted. 

(e) Interrogatories. In addition to dis-
covery devices applicable to this sub-
part under other subparts of this part, 
participants may conduct discovery by 
means of written interrogatories under 
conditions determined by the presiding 
officer.

§ 385.909 Hearing (Rule 909). 

(a) Participant may file, within 20 
days after the commencement of the 
proceeding under Rule 904 (Commence-
ment of proceeding), a request for a 
hearing or a motion for the oppor-
tunity for cross-examination including 
the reasons why cross-examination is 
necessary for a full and true disclosure 
of the facts. 

(b) If a participant has filed a request 
for a hearing, the presiding officer will 
grant the request for a hearing. The 
hearing will include an opportunity for 
the submission of oral or documentary 
evidence and oral arguments. 

(c) The presiding officer may at any 
time, convene a hearing. 

(d) As soon as practicable after re-
ceiving a request for hearing under 
paragraph (a) of this section or after 
determination that a hearing will be 
held under paragraph (c) of this sec-
tion, the presiding officer will give no-
tice to the participants of the time and 
place of the hearing. 

(e) The presiding officer will deter-
mine the issues to be resolved in the 
proceeding, may specify the time avail-
able for oral argument, and will give 
notice thereof to the participants. The 
presiding officer may require addi-
tional information from the partici-
pants, and may convene a prehearing 
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conference for the purpose of deter-
mining the issues or the nature of the 
proceeding to be held. 

(f) If at any time prior to the certifi-
cation of the record by the presiding 
officer under Rule 913 (Certification of 
the record), with or without a motion 
of a participant, the presiding officer 
determines that it is necessary for a 
full and true disclosure of the facts, the 
presiding officer may order that the 
participants be afforded the oppor-
tunity for cross-examination on any 
facts or issues raised in the proceeding. 

[Order 225, 47 FR 19022, May 3, 1982, as 
amended by Order 416, 50 FR 15733, Apr. 22, 
1985; Order 416–A, 50 FR 36054, Sept. 5, 1985]

§ 385.910 Conduct of the hearing (Rule 
910). 

The presiding officer is responsible 
for conduct of the hearing, including 
the order of procedure.

§ 385.911 Burden of proof (Rule 911). 

(a) The Secretary has the burden of 
going forward and must sustain the 
burden of proof with respect to dis-
puted elements of affirmative case of 
the Secretary. 

(b) The Commission order will be 
based on a preponderance of the evi-
dence. 

[Order 225, 47 FR 19022, May 3, 1982, as 
amended by Order 416, 50 FR 15733, Apr. 22, 
1985]

§ 385.912 Proposed findings of fact, 
conclusions of law, and comments 
(Rule 912). 

(a) Within 10 days after the conclu-
sion of the hearing, or, if no hearing is 
held, within 20 days after the filing of 
the petitioner’s brief under Rule 
906(b)(3) (pleadings), a participant may 
file with the Secretary of the Commis-
sion for the presiding officer, and serve 
upon the other participants proposed 
findings of fact and conclusions of law, 
comments in support thereof and any 
objections with respect to procedural 
rulings of the presiding officer. 

(b) Within 10 days after the filing of 
proposed findings of fact and conclu-
sions of law under paragraph (a) of this 
section, a participant may file, and 

must serve on other participants, a 
reply thereto.

§ 385.913 Proposed order (Rule 913). 

(a) After the conclusion of the hear-
ing and after the filings under Rule 912 
(a) and (b), (proposed findings of fact, 
conclusions of law, and comments) the 
presiding officer will issue a decision 
and proposed order based on findings of 
fact affirming, modifying, or vacating 
the contested order or directing other 
appropriate relief. The proposed order 
will be based on the entire record be-
fore the presiding officer, including the 
record of prior proceedings certified by 
the Secretary. 

(b) Participants may file with the 
Secretary of the Commission, within 15 
days of issuance of the proposed order 
of the presiding officer, written com-
ments on the presiding officer’s deci-
sion and proposed order. 

(c) Participants may file with the 
Secretary of the Commission, within 
seven days of the end of comment pe-
riod prescribed in paragraph (b) of this 
section, reply comments limited to a 
response to any arguments and issues 
raised in the written comment. 

(d) The presiding officer will certify 
and file with the Secretary of the Com-
mission a copy of the record in the pro-
ceedings and copies of the written and 
reply comments filed pursuant to para-
graphs (b) and (c) of this section. 

(e) Unless otherwise ordered by the 
Chief Administrative Law Judge, writ-
ten comments and reply comments 
must be limited to 15 pages, 
doublespaced. 

[Order 495, 53 FR 16408, May 9, 1988, as 
amended at 58 FR 1629, Jan. 12, 1994]

§ 385.914 Commission action (Rule 
914). 

The Commission will upon consider-
ation of the entire record, issue a final 
order affirming, modifying, or vacating 
the contested order or directing other 
appropriate relief. The Commission 
will serve the final order on the par-
ticipants. 

[Order 225, 47 FR 19022, May 3, 1982, as 
amended by Order 416, 50 FR 15733, Apr. 22, 
1985]
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§ 385.915 Off-the-record communica-
tions (Rule 915). 

The provisions of Rule 2201 (prohib-
ited communications and other com-
munications requiring disclosure) 
apply to proceedings pursuant to this 
subpart, commencing at the time the 
Secretary issues a proposed remedial 
order under 10 CFR 205.192, an interim 
remedial order for immediate compli-
ance under 10 CFR 205.199D, or a pro-
posed order of disallowance under 10 
CFR 205.199E. 

[Order 607, 64 FR 51234, Sept. 22, 1999]

§ 385.916 Withdrawal of petition for re-
view (Rule 916). 

(a) At any time, including after a 
hearing has been held or convened, the 
petitioner may submit to the presiding 
officer, and serve on other participants 
in the proceeding, a withdrawal of the 
petition for review of the contested 
order. The presiding officer will there-
upon issue, and serve the participants, 
an order terminating the proceeding 
conducted pursuant to this subpart, 
which order will be effective 10 days 
after issuance. 

(b) Termination of the proceeding 
under paragraph (a) of this section, 
may be appealed to the Commission, 
within 10 days after issuance of the ter-
mination order, except that if the Com-
mission does not act on an appeal with-
in 30 days, it is deemed denied. The ter-
mination order is stayed pending the 
appeal. If the Commission rescinds the 
termination order, the proceeding will 
continue in accordance with this sub-
part.

§ 385.917 Sanctions (Rule 917). 
Whenever it appears to the Commis-

sion that a person is engaged or about 
to engage in any act or practice which 
constitutes or will constitute a viola-
tion of rule, regulation, or order, made 
or imposed by the Commission or the 
presiding officer under this subpart, it 
may bring an action in the proper 
court of the United Statas to enjoin 
that act or practice and to enforce 
compliance with the order, and upon a 
proper showing, a permanent or tem-
porary injunction or decree or restrain-
ing order will be granted without bond. 
The Commission may transmit such 

evidence as may be available con-
cerning that act or practice to the At-
torney General, who may institute the 
necessary criminal proceedings.

Subpart J—Commission Review of 
Adjustment Request Denials

§ 385.1001 Scope (Rule 1001). 
(a) Applicability. This subpart applies 

to proceedings of the Commission held 
in accordance with section 504(b) of the 
Department of Energy Organization 
Act, 42 U.S.C. 719(b), to review orders 
issued by the Secretary of Energy pur-
suant to section 504(a) of the Depart-
ment of Energy Organization Act deny-
ing, in whole or in part, requests for 
adjustments. 

(b) Relationship to other rules. When a 
provision of this subpart is incon-
sistent with a provision of any other 
subpart of this part, the former provi-
sion controls.

§ 385.1002 Definitions (Rule 1002). 
For purposes of this subpart: 
(a) Commission includes an officer or 

employee designated as presiding offi-
cer in a proceeding under this subpart. 

(b) Petitioner means a person who is 
aggrieved or adversely affected by a 
contested order, as defined in this sec-
tion, and who requests a review, pursu-
ant to this subpart, by the Commission 
of the denial by the Secretary. 

(c) Secretary means the Secretary of 
Energy or his delegate. 

(d) Contested order means the decision 
or order issued by the Secretary deny-
ing, in whole or in part, a request for 
adjustment. 

(e) Participant means, as appropriate, 
the petitioner, the Secretary, or an in-
tervener.

§ 385.1003 Request for nondisclosure 
of information (Rule 1003). 

(a) For purposes of this section, non-
disclosure means nondisclosure except 
to the participants in the proceedings 
and under the conditions as provided in 
paragraph (e) of this section. 

(b) If an person filing under this sub-
part claims that some or all of the in-
formation contained in a document is 
exempt from the mandatory public dis-
closure requirements of the Freedom of 
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Information Act (5 U.S.C. 552), is infor-
mation referred to in 18 U.S.C. 1905, or 
is otherwise exempt by law from public 
disclosure, the person: 

(1) Will request the presiding officer 
not to disclose such information, ex-
cept to the participants in the pro-
ceedings and under the conditions as 
provided in paragraph (e) of this sec-
tion, which request the person must 
serve upon the participants in the pro-
ceedings; 

(2) Will file, together with the docu-
ment, a second copy of the document 
from which has been deleted the infor-
mation for which the person requests 
nondisclosure and must indicate in the 
original document that the original 
document is confidential or contains 
confidential information; 

(3) If the information is claimed to 
come within the exception in 5 U.S.C. 
552(b)(4), for trade secrets and commer-
cial or financial information, it must 
include a statement specifying why the 
information is privileged or confiden-
tial; 

(4) If the information for which non-
disclosure is requested is not within 
the exception in 5 U.S.C. 552(b)(4), it 
must include a statement specifying 
the justification for nondisclosure. 

(c) If the person filing a document 
does not submit a second copy of the 
document from which the appropriate 
information has been deleted, the pre-
siding officer may assume that there is 
no objection to public disclosure of the 
document in its entirety. 

(d) If information is submitted in ac-
cordance with paragraph (b) of this sec-
tion, the information will not be dis-
closed except as provided in the Free-
dom of Information Act, in accordance 
with Part 388 of this subchapter and 
upon request in accordance with para-
graph (e) of this section, to partici-
pants in the proceeding under the re-
strictions that the participants may 
not use or disclose the information ex-
cept in the context of the proceeding 
couducted pursuant to this subpart and 
that the participants must return all 
copies of the information at the con-
clusion of the proceeding to the person 
who submitted the information under 
paragraph (b) of this section. 

(e) At any time, a participant may 
request the presiding officer to direct a 

person submitting information under 
paragraph (b) of this section to provide 
that information to the participant re-
questing the information under this 
paragraph. The presiding officer will so 
direct if the participant requesting the 
information agrees: 

(1) Not to use or disclose the informa-
tion except in the context of the pro-
ceeding conducted pursuant to this 
subpart; and 

(2) To return all copies of the infor-
mation, at the conclusion of the pro-
ceeding, to the person submitting the 
information under paragraph (b) of this 
section. 

(f) At any time, a participant may re-
quest the presiding officer to direct 
that the complete record of prior pro-
ceedings, including information deter-
mined by the Secretary to be exempt 
from disclosure, be made available to 
that participant. The presiding officer 
will so direct if the participant re-
questing the complete record agrees: 

(1) Not to use or disclose the informa-
tion determined to be exempt except in 
the context of the proceeding con-
ducted pursuant to this subpart, and 

(2) To return all copies of the infor-
mation determined to be exempt to the 
presiding officer at the conclusion of 
the proceeding. 

[Order 225, 47 FR 19022, May 3, 1982, as 
amended by Order 422, 50 FR 21600, May 28, 
1985]

§ 385.1004 Commencement of pro-
ceedings (Rule 1004). 

(a) A petitioner commences pro-
ceedings, pursuant to this subpart, by 
filing with the Commission and serving 
upon the Secretary and any other par-
ticipants in prior proceedings on the 
contested order a petition for review, 
which must contain: 

(1) A copy of the decision or order de-
nying, in whole or in part, request for 
adjustment (the contested order); and 

(2) A complete statement of the peti-
tioner’s objections factual or legal to 
the contested order, including ref-
erences to all authorities upon which 
the petitioner relies including but not 
limited to regulations, rulings, inter-
pretations, and decisions on exceptions 
and appeals issued by the Department 
or its predecessor agencies and prece-
dents established by the Commission. 
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(b) A petition for review must be filed 
within 30 days of issuance by the Sec-
retary of the order to be contested pur-
suant to this subpart. 

(c) Each petition for review filed with 
the Secretary of the Commission must 
be accompanied by the fee prescribed 
by § 381.304 of this chapter. 

(d) Upon receiving a petition for re-
view and the fee required by paragraph 
(c), of this section, the Commission or 
its designee will designate a presiding 
officer for the proceedings. 

[Order 225, 47 FR 19022, May 3, 1982, as 
amended by Order 395, 49 FR 35357, Sept. 7, 
1984]

§ 385.1005 Replies (Rule 1005). 

(a) By the Secretary. Within 20 days of 
service of the petition for review, the 
Secretary will file with the Commis-
sion and serve on the petitioners and 
the other participants in prior pro-
ceedings on the contested order, a 
reply to the petition for review stating 
fully his or her position supported by 
arguments to the petition for review. 

(b) By other participants. A person 
who participated in prior proceedings 
on the contested order may be a partic-
ipant in the proceedings pursuant to 
this subpart and may make filings and 
submittals as determined by the pre-
siding officer. 

(c) By interveners. A person who was 
denied the opportunity to participate 
in prior proceedings on the contested 
order or who is aggrieved or adversely 
affected by the contested order may 
move to intervene in accordance with 
Rule 214 (intervention). In order that 
the motion be granted, the movant 
must show, as appropriate, that denial 
of participation in prior proceedings 
was wrongful or why he or she is ag-
grieved or adversely affected by the 
contested order. If the presiding officer 
grants the motion, the person submit-
ting the motion to intervene may 
make filings and submittals as deter-
mined by the presiding officer. 

(d) A participant may request in-
terim relief in a proceeding pursuant to 
this subpart. 

(e) The presiding officer may require 
such other filings by the participants 

as he or she deems necessary in the 
conduct of the proceedings. 

[Order 225, 47 FR 19022, May 3, 1982, as 
amended by Order 422, 50 FR 21600, May 28, 
1985]

§ 385.1006 Request for hearing (Rule 
1006). 

A participant may file with the Com-
mission and serve on the other partici-
pants a request for hearing, which will 
be deemed granted. Such request must 
be filed concurrently with participant’s 
first pleading. 

[Order 225, 47 FR 19022, May 3, 1982, as 
amended by Order 422, 50 FR 21600, May 28, 
1985]

§ 385.1007 Presiding officer (Rule 
1007). 

(a) The presiding officer will deter-
mine the issues to be resolved in the 
proceeding and will give notice thereof 
to the participants. The presiding offi-
cer may require additional information 
from the participants and convene a 
prehearing conference for the purpose 
of determining the issues to be consid-
ered at a hearing, if one is to be held. 
The presiding officer may also specify 
the time available for oral argument 
and determine the nature of the hear-
ing to be held. 

(b) The presiding officer may deter-
mine, upon request by a participant, 
whether to permit the participant to 
raise new facts or issues not raised in 
prior proceedings on the contested 
order. Such a request may be granted if 
the facts or issues are facts or issues 
that: 

(1)(i) Were not known and could not, 
with the exercise of due care, have been 
known to the participant at the time 
they could have been raised in prior 
proceedings; or 

(ii) Are facts or issues that the par-
ticipant was not permitted to raise in 
prior proceedings on the contested 
order due to an adverse procedural rul-
ing alleged to be erroneous; and 

(2) Are necessary for a full and true 
disclosure of the facts. 

(c) The petitioner must file a request 
to raise new facts or issues simulta-
neously with its petition for review. 
The Secretary must file such a request 
simultaneously with its reply to the 
petition for review. A third party must 
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make such a request by the filing dead-
line set by the presiding officer. 

[Order 225, 47 FR 19022, May 3, 1982, as 
amended by Order 422, 50 FR 21600, May 28, 
1985]

§ 385.1008 Hearings (Rule 1008). 
As soon as practicable, after receiv-

ing any request for hearing and all the 
pleadings under Rules 1004 (commence-
ment of proceedings) and 1005 (replies), 
the presiding officer will give notice to 
the participants as to the time and 
place of the hearing.

§ 385.1009 Proof (Rule 1009). 
(a) A participant seeking relief from 

the Secretary’s denial of a request for 
adjustment has the burden of dem-
onstrating the participant’s entitle-
ment to the relief sought. 

(b) Relief will be granted under this 
subpart if a participant demonstrates, 
by a preponderance of the evidence, 
that such relief is warranted.

§ 385.1010 Certification of the record 
(Rule 1010). 

The presiding officer will certify and 
file with the Office of the Secretary of 
the Commission, for the Commission, a 
copy of the record in the proceeding. 

[Order 422, 50 FR 21600, May 28, 1985]

§ 385.1011 Final order (Rule 1011). 
The Commission will issue a final 

order, affirming, modifying or vacating 
the contested order or directing other 
appropriate relief.

§ 385.1012 Off-the-record communica-
tions (Rule 1012). 

The provisions of Rule 2201 (prohib-
ited communications and other com-
munications requiring disclosure) 
apply to proceedings pursuant to this 
subpart, commencing at the time a pe-
titioner files a petition for review 
under Rule 1004 (commencement of pro-
ceedings). 

[Order 607, 64 FR 51234, Sept. 22, 1999]

§ 385.1013 Attachments to pleadings 
(Rule 1013). 

(a) Each party will file, as an appen-
dix to each pleading which cites docu-
ments in the record developed in the 
prior proceedings on the adjustment re-

quest, one copy of each such document 
in its entirety and, if such document 
contains information exempt from pub-
lic disclosure pursuant to rule 1003, a 
second copy of such document with 
such information deleted. The top of 
the first page of each such document 
will contain the word ‘‘PUBLIC’’ or 
‘‘NON-PUBLIC,’’ to indicate whether it 
contains exempt information. 

(b) One copy of the PUBLIC and 
NON-PUBLIC versions must be served 
on counsel for the petitioner and/or the 
Secretary, and one copy of the PUBLIC 
version must be served on counsel for 
each other participant separately rep-
resented unless the conditions of Rule 
1003 are met, in which situation such 
counsel must be served with copies of 
both versions. 

(c) In compiling appendices, the par-
ties will include only documents spe-
cifically cited and relied upon in their 
pleadings. In light of the fact that the 
Commission always has access to the 
Secretary’s entire administrative 
record, the parties must not include ir-
relevant or repetitive documents in the 
appendices. 

[Order 422, 50 FR 21601, May 28, 1985]

Subpart K—Petitions for 
Adjustments Under the NGPA

§ 385.1101 Applicability (Rule 1101). 

(a) Proceedings to which applicable. 
Except as provided in paragraph (b) of 
this section, this subpart applies to 
proceedings of the Commission held in 
accordance with section 502(c) of the 
NGPA to provide for adjustments of: 

(1) Commission rules, and 
(2) Commission orders having the ap-

plicability and effect of a rule as de-
fined in section 551(4) of title 5 of the 
United States Code (5 U.S.C. 551(4)) and 
issued under the NGPA, except orders 
issued under sections 301, 302, and 303 of 
the NGPA. 

(b) This subpart does not apply to: 
(1) Proceedings wherein the Commis-

sion by order grants an adjustment on 
its own motion or; 

(2) Proceedings for which the Com-
mission by order waives the provision 
of this subpart. 
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(c) Relationship to other rules. (1) 
Where a provision of this subpart is in-
consistent with a provision in another 
subpart of this part, the former provi-
sion controls. 

(2) When provisions of other subparts 
of this part require Commission action, 
such provisions as applied under this 
subpart shall be deemed to require staff 
action. This subpart does not require a 
hearing to which subpart E applies. 

[Order 225, 47 FR 19022, May 3, 1982, as 
amended by Order 478, 52 FR 28467, July 30, 
1987]

§ 385.1102 Definitions (Rule 1102). 

For purposes of this subpart: 
(a) Adjustment means an order issued 

by Staff under Rule 1109 (orders): 
(1) Granting relief from an order or 

rule issued by the Commission under 
the NGPA, 

(i) Including exceptions, exemptions, 
modification, and recisions of rules and 
orders have the effect of rule as defined 
in section 551 of title 5 of the United 
States Code (5 U.S.C. 551(4)) and issued 
under the NGPA; but 

(ii) Excluding requests for just and 
reasonable rates under sections 104, 106, 
and 109 of the NGPA; and 

(2) Granting an exemption, in whole 
or in part, for incrementally priced in-
dustrial boiler fuel facilities from sec-
tion 201 of the NGPA, under the au-
thority of section 206(d) of the NGPA 
and § 282.206 (industrial boiler fuel fa-
cilities exemption); 

(b) Petitioner means a person who 
files a petition for adjustment under 
paragraph (c) of this section; 

(c) Petition means a petition for ad-
justment filed under Rule 1103 (com-
mencement of adjustment pro-
ceedings); 

(d) NGPA means the Natural Gas Pol-
icy Act of 1978; 

(e) Party means, with respect to a 
particular petition for adjustment, the 
person making the petition, and inter-
vener, or a person who has moved to in-
tervene but whose motion has not been 
granted or denied under Rule 1105(b) 
(intervention in adjustment pro-
ceedings). 

(f) Staff means the Director of the Of-
fice of Producer and Pipeline Regula-
tion, or a person who is designated by 

the Director and who is an employee of 
the Commission.

§ 385.1103 Commencement of pro-
ceeding (Rule 1103). 

A person commences a proceeding for 
an adjustment by filing a petition for 
adjustment with the Commission.

§ 385.1104 Initial petition (Rule 1104). 

(a) Content. (1) The petition must 
contain: 

(i) A full and complete statement of 
the relevant facts, including the docu-
mentary support pertaining to the cir-
cumstances, act or transaction that is 
the subject of the petition; 

(ii) A complete statement of the busi-
ness reasons why the relief should be 
granted and the business consequences 
that will result if the relief is denied; 
and 

(iii) A statement specifying how the 
denial of relief will cause the applicant 
to suffer special hardship, inequity, or 
unfair distribution of burdens. 

(2) The petition must contain a com-
plete statement of the legal basis of 
the relief requested including citations 
to authorities relied upon to support 
the petition. 

(3) The petition must specify the 
exact nature of the relief sought. 

(4) The certificate of service required 
under Rule 2010(h) (certificate of serv-
ice) must indicate the names and ad-
dresses of all persons served. 

(5) The petition must include a pro-
posed notice of the adjustment pro-
ceeding which must state the peti-
tioner’s name, the rule or order under 
the NGPA of which an adjustment is 
sought, the date of the petition, and a 
brief summary of the relief requested. 
The proposed notice must be in the fol-
lowing form:

UNITED STATES OF AMERICA 

FEDERAL ENERGY REGULATORY COMMISSION 

(Name of Petitioner) llllllllllll
Docket No. lllllllllllllllll

NOTICE OF PETITION FOR ADJUSTMENT 

On (date petition was filed), (name of peti-
tioner) filed with the Federal Energy Regu-
latory Commission a petition for an adjust-
ment under the rule or order under the 
NGPA of which an adjustment is sought, 
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wherein (name of petitioner) sought (relief 
requested). 

The procedures applicable to the conduct 
of this adjustment proceeding are found in 
subpart K of the Commission’s Rules of Prac-
tice and Procedure. 

Any person desiring to participate in this 
adjustment proceeding must file a motion to 
intervene in accordance with the provisions 
of such subpart K. All motions to intervene 
must be filed within 15 days after publication 
of this notice in the FEDERAL REGISTER.

(6) The petition must be accompanied 
by the fee prescribed in § 381.401 of this 
chapter or by a petition for waiver pur-
suant to § 381.106 of this chapter. 

(b) Service. (1) The petitioner must 
serve a copy of the petition, or a copy 
from which confidential information 
has been deleted in accordance with 
Rule 1112 (requests for confidential 
treatment) on each person who is rea-
sonably ascertainable by the petitioner 
as a person who may suffer direct and 
measurable economic impact if the re-
lief is granted. 

(2) Notwithstanding paragraph (b)(1) 
of this section, if a petitioner deter-
mines that compliance with such para-
graph of this section would be imprac-
ticable, the petitioner must: 

(i) Comply with the requirements of 
such paragraph with regard to those 
persons whom it is reasonable and 
practicable to serve; and 

(ii) Include with the petition a de-
scription of the persons or class or 
classes of persons to whom notice was 
not sent. 

(3) Staff may require the petitioner 
to provide alternate or additional serv-
ice and will cause notice of the applica-
tion to be published in the FEDERAL 
REGISTER. 

[Order 225, 47 FR 19022, May 3, 1982, as 
amended by Order 394, 49 FR 35365, Sept. 7, 
1984]

§ 385.1105 Intervention (Rule 1105). 

(a) A motion to intervene in an ad-
justment proceeding, in conformity 
with Rule 214 (intervention) must be 
filed within 15 days after publication in 
the FEDERAL REGISTER of notice of the 
petition for adjustment. 

(b) A motion to intervene is granted 
unless it is denied by staff within 75 
days after the day on which it was 
filed.

§ 385.1106 Other filings (Rule 1106). 
(a) Interveners. Responses to the peti-

tion must be filed at the time the mo-
tion to intervene is filed. 

(b) Petitioner. The petitioner may re-
spond to filings of another party within 
15 days after service of such filings. 
Amended pleadings may be filed under 
Rule 215 (amendments) if the petitioner 
discovers facts unavailable at the time 
the initial petition was filed, or if such 
pleadings are requested or permitted 
by Staff under Rule 1107 (evaluations).

§ 385.1107 Evaluations (Rule 1107). 
(a) Staff will consider the filings 

made in connection with the petition 
for adjustment. Staff may also consider 
information received under paragraph 
(b) of this section. If Staff obtains in-
formation under paragraphs (b)(1) or 
(b)(3) of this section and relies upon 
such information, the petitioner will be 
advised of such information and will be 
given 15 days to respond to such infor-
mation. 

(b)(1) Staff may initiate an investiga-
tion of any statement in a petition and 
use in its evaluation any relevant fact 
obtained in such an investigation. 

(2) Staff may request additional in-
formation from the petitioner. 

(3) Staff may solicit and accept sub-
missions from interveners or third per-
sons relevant to the petition. 

(4) Staff may consider information 
obtained in informal conferences held 
under Rule 1111 (adjustment con-
ferences). 

[Order 225, 47 FR 19022, May 3, 1982, as 
amended by Order 24–C, 50 FR 21596, May 28, 
1985]

§ 385.1108 Criteria (Rule 1108). 
(a) Staff will grant a petition where 

there are sufficient facts to make a de-
termination on the merits and where 
Staff determines that an adjustment is 
necessary to prevent or alleviate: 

(1) Special hardship; 
(2) Inequity; or 
(3) An unfair distribution of burdens. 
(b) When there are not sufficient 

facts to make a determination on the 
merits, the Staff may dismiss the peti-
tion without prejudice; except, that 
when Staff has requested additional 
material information under Rule 1107 
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(adjustment evaluations) of this sec-
tion and the petitioner has failed to 
provide the requested information, 
Staff may deny the petition if the re-
quested information was reasonably 
available to the petitioner. 

[Order 225, 47 FR 19022, May 3, 1982, as 
amended by Order 24–C, 50 FR 21596, May 28, 
1985]

§ 385.1109 Orders (Rule 1109). 

(a) Staff will issue a decision and an 
order granting or denying the petition 
in whole or in part. The order will ar-
ticulate the basis for the decision, not-
ing any dispute with the factual asser-
tions of the petitioner. 

(b) In addition to service otherwise 
required under this subpart, Staff will 
serve the decision and order on the per-
sons who sought and were denied an op-
portunity to participate in the pro-
ceeding under this subpart. 

(c) If Staff fails to issue an order 
granting or denying the petition for ad-
justment within the determination pe-
riod, the petitioner may treat the ap-
plication as having been denied and 
may, within 30 days after the close of 
the determination period, request re-
view thereof as prescribed in Rule 
1110(a) (review of denials). For purposes 
of this paragraph, ‘‘determination pe-
riod’’ means the 150 days commencing 
with the filing of the petition, unless 
Staff for good cause extends such pe-
riod. 

(d) An order of Staff issued under 
paragraph (a) of this section granting 
an adjustment, in whole or in part, is 
final 30 days after it is issued, unless, 
during such 30-day period: 

(1) A petition for review is filed under 
subpart J of this subchapter in accord-
ance with Rule 1110(a) (review of deni-
als) in which case the order is final 
when the review process under subpart 
J has been completed; or 

(2) The Commission directs that the 
order be reviewed under subpart J in 
accordance with Rule 1110(b), in which 
case the order is final when the review 
process under subpart J has been com-
pleted unless the Commission expressly 
states that the order shall be effective 
pending review proceeding.

§ 385.1110 Review of initial decision 
and order for adjustment (Rule 
1110). 

(a) General rule. (1) Within 30 days 
after the issuance by Staff of an order 
granting or denying, in whole or in 
part, a petition for adjustment relief 
under this subpart, a person may file a 
petition for Commission review of that 
order in accordance with subpart J of 
this subchapter, if the person: 

(i) Is aggrieved or adversely affected 
by that order; and 

(ii) Participated, or sought and was 
denied an opportunity to participate, 
in the proceeding under this subpart. 

(2) Except as otherwise provided in 
this paragraph, the provisions of sub-
part J other than Rule 1013 (attach-
ments to pleadings) shall apply to 
Commission review of both grants and 
denials of adjustment petitions under 
this subpart. 

(i) Contested order in subpart J means 
the order issued by Staff granting or 
denying, in whole or in part, a petition 
for adjustment under this subpart. 

(ii) ‘‘Staff’’ is substituted for ‘‘Sec-
retary’’ in subpart J. With respect to 
review of an order denying a petition 
for adjustment under this subpart, 
Staff may participate in the proceeding 
in the same manner prescribed for the 
Secretary in Rule 1005 (replies in re-
views of adjustment denials). With re-
spect to review of an order granting a 
petition for adjustment under this sub-
part, Staff may not participate in the 
proceeding except to the extent nec-
essary to file the list identifying the 
documents in the record as prescribed 
in paragraph (a)(2)(iii). With respect to 
review of an order granting in part and 
denying in part a petition for adjust-
ment under this subpart, Staff may 
participate as prescribed in Rule 
1005(a)(1) (replies), only if a petition for 
review has been filed which specifically 
seeks review of the portion of the order 
denying the petition for adjustment. 

(iii) Within 15 days of service of the 
petition for review, Staff must file with 
the Commission a list identifying each 
document in the record developed in 
the prior proceedings on the contested 
order, who filed the document, and the 
date it was filed. 

(3) A motion to intervene under Rule 
1005(c) (interventions in adjustment 

VerDate Jan<31>2003 21:54 Apr 11, 2003 Jkt 200055 PO 00000 Frm 00935 Fmt 8010 Sfmt 8010 Y:\SGML\200055T.XXX 200055T



936

18 CFR Ch. I (4–1–03 Edition)§ 385.1111 

proceedings) may be filed only by a 
person who sought and was denied an 
opportunity to participate, in the pro-
ceeding under this section. A person 
who did not file a motion to intervene 
in the Staff proceeding may file a mo-
tion for late intervention under Rule 
214(d) (grant of late intervention). 

(4) There is no exhaustion of adminis-
trative remedies until a request for re-
view is filed under subpart J in accord-
ance with this section and the review 
process under subpart J is completed 
by the issuance of an order granting or 
denying, in whole or in part, the relief 
requested. 

(b) Review initiated by the Commission. 
Within 30 days after the issuance by 
Staff of an order granting, in whole or 
in part, a petition for adjustment relief 
under this subpart, the Commission 
may direct that the order be reviewed 
in a proceeding which, insofor as prac-
ticable, will conform to proceedings 
under subpart J. The order directing 
such review will specify the manner in 
which such proceeding will be con-
ducted and the extent to which subpart 
J apply. 

(c) Separation of functions. Any person 
who participated in the proceeding to 
review the grant or denial of that ad-
justment under this Rule as a witness 
or counsel may not advise the Commis-
sion concerning the review of the grant 
or denial of that adjustment. 

[Order 225, 47 FR 19022, May 3, 1982; 48 FR 786, 
Jan. 7, 1983, as amended by Order 24–C, 50 FR 
21596, May 28, 1985]

§ 385.1111 Conferences (Rule 1111). 

Staff may direct that a conference be 
convened. The conference will be con-
ducted by Staff in accordance with pro-
cedures Staff determines will most ex-
peditiously further the purpose of the 
conference. A conference will be con-
vened only after actual notice of the 
time, place and nature of the con-
ference is provided to the parties. All 
parties may attend the conference. 
However, if a party wishes to present 
confidential information at the con-
ference, Staff may exclude the other 
parties from that part of the con-
ference when the confidential informa-
tion is presented.

§ 385.1112 Requests for confidential 
treatment (Rule 1112). 

(a) If a person filing a document 
under this subpart claims that some or 
all of the information contained in a 
document is exempt from the manda-
tory disclosure requirements of the 
Freedom of Information Act, or is oth-
erwise exempt by law from public dis-
closure, that person may request con-
fidential treatment of such informa-
tion. At the time request is made for 
confidential treatment, the person 
must submit a copy of the document 
which contains the confidential infor-
mation and two copies of the document 
which exclude the information for 
which confidential treatment is re-
quested. The request for confidential 
treatment must describe the informa-
tion deleted and specify the grounds for 
the claim for confidential treatment. 
The service requirements of Rule 2010 
(service) are deemed satisfied if a copy 
of the document with the confidential 
information deleted is served. 

(b) If a determination to disclose the 
information is made under part 388 
(public information and requests), the 
person who has requested confidential 
treatment will be given notice thereof 
and will be afforded no less than 10 
days to respond to such determination 
before the information is disclosed.

§ 385.1113 Interim relief (Rule 1113). 
(a) The petitioner may at any time 

file a request for interim relief in a 
proceeding under this subpart, setting 
forth the legal and factual basis for the 
request. Service of such request must 
comply with the service requirements 
set forth in Rule 1104(b) (initial peti-
tion of adjustment request) and must 
be made on each person described in 
such rule as well as on any other party 
to the proceeding. 

(b) The grounds for granting interim 
relief are: 

(1)(i) A showing that irreparable in-
jury will result in the event the in-
terim relief is denied; and 

(ii) A showing that denial of the in-
terim relief requested will result in a 
more immediate special hardship or in-
equity to the person requesting the in-
terim relief than the consequences that 
would result to other persons if the in-
terim relief were granted; or 
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(2) A showing that it will be in the 
public interest to grant the interim re-
lief. 

(c) A party may within 10 days after 
the filing of the request for interim re-
lief file a reply to the request for in-
terim relief. 

(d) Staff may request a written state-
ment of the views of a party regarding 
whether the interim relief should be 
granted and may convene an expedited 
conference on the request for interim 
relief. 

(e) If Staff has not granted the re-
quest for interim relief within 30 days 
after it is filed, the request is denied. 

(f)(1) Subject to paragraph (f)(2) of 
this section, Staff will issue an order 
granting or denying the request for in-
terim relief and will notify the parties. 
Any grant of interim relief is subject 
to further modification in the order 
issued under Rule 1109 (orders). 

(2) The Commission may, on its own 
motion, at any time revoke, modify, 
rescind, stay or take any other appro-
priate action concerning the order 
granting interim relief. 

[Order 225, 47 FR 19022, May 3, 1982, as 
amended by Order 24–C, 50 FR 21596, May 28, 
1985]

§ 385.1114 Motions (Rule 1114). 

A party may file a motion at any 
time. Motions must set forth the ruling 
or relief requested and must state the 
grounds therefor and the statutory or 
other authority relied upon. Staff will 
rule on all motions.

§ 385.1115 Procedural rulings (Rule 
1115). 

Staff may make any procedural rule 
or provide any procedural relief.

§ 385.1116 Appeals (Rule 1116). 

All actions under this subpart are 
taken by Staff, except with respect to 
requests for public information under 
part 388. Except as provided in Rule 
1110 (review of initial adjustment deci-
sion) of this section, there are no ap-
peals to the Commission from Staff ac-
tion taken under this section.

§ 385.1117 Petition for adjustment 
treated as request for interpreta-
tion (Rule 1117). 

(a) Staff may, if appropriate, treat a 
petition filed under Rule 1103 (petition 
for adjustment) as a request for an in-
terpretation under section 502(c) of the 
NGPA, or rule or order issued under 
that Act. 

(b) If the Staff exercises its discre-
tion under paragraph (a) of this section 
to treat a petition for adjustment as a 
request for an interpretation, then: 

(1) Staff will notify the parties to the 
proceeding that the petition is being 
treated as a request for an interpreta-
tion under Rule 1901; and 

(2) The time limits in this section are 
stayed pending issuance of the inter-
pretation. 

(c) After the interpretation is issued, 
if the petitioner wishes to reinstate the 
adjustment proceeding, the petitioner 
may do so by notifying the Commission 
in writing that the petition should be 
reinstated.

Subpart L [Reserved]

Subpart M—Cooperative 
Procedure with State Commissions

§ 385.1301 Policy (Rule 1301). 
(a) The Federal Power and Natural 

Gas Acts, sections 209 and 17, respec-
tively, authorize cooperation between 
the Federal Energy Regulatory Com-
mission and the State commissions of 
the several States in the administra-
tion of said Acts, which include author-
ization for: 

(1) Reference of any matter arising in 
the administration of these Acts to a 
board to be composed of a member or 
members from a State or States af-
fected, or to be affected, by the par-
ticular matters pending before the 
Commission; 

(2) Conferences with State commis-
sions regarding the relationship be-
tween rate structures, costs, accounts, 
charges, practices, classifications, and 
regulations of public utilities or nat-
ural gas companies subject to the juris-
diction of such State commissions and 
of the Commission; and 
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(3) Joint hearings with State com-
missions in connection with any mat-
ter with respect to which the Commis-
sion is authorized to act. 

(b) The matters that should be the 
subject of a conference referred to a 
board, or heard at a joint hearing of 
State commissions and the Commis-
sion, obviously, cannot be determined 
in advance. It is understood, therefore, 
that the Commission or any State com-
mission will freely suggest cooperation 
with respect to any proceeding or mat-
ter affecting any public utility or nat-
ural gas company subject to the juris-
diction of the Commission and of a 
State commission, and concerning 
which it is believed that cooperation 
will be in the public interest.

§ 385.1302 Notice (Rule 1302). 
(a) By Commission. (1) Whenever there 

is instituted before the Commission 
any proceeding under either the Fed-
eral Power Act or the Natural Gas Act, 
the State commission or commissions 
of the State or States affected thereby 
will be given notice thereof imme-
diately by the Commission. As deemed 
necessary for an understanding of the 
subject matter, each such notice will 
be supplemented by copies of applica-
tions, complaints, petitions, or orders 
instituting proceedings. Each such no-
tice given to a State commission will 
request that the Commission be noti-
fied within a reasonable time whether 
the proceeding is deemed one that 
should be considered under the cooper-
ative provisions of this subpart, and, if 
so, to advise the Commission as to the 
nature of its interest in the matter, 
and further, to specify whether it de-
sires a conference, the creation of a 
board, or a joint or concurrent hearing, 
as defined in this subpart and the rea-
sons for such request. 

(2) Any commission suggesting some 
form of such cooperative procedure 
should also state whether there is 
pending, or will be pending before it, a 
proceeding in which a concurrent hear-
ing might appropriately be held and 
whether its proposal is for such hearing 
covering such proceeding and the pro-
ceeding pending before the Commis-
sion. 

(3) A State commission recom-
mending to the Commission reference 

of a proceeding to a board, under either 
the Federal Power Act or the Natural 
Gas Act, should state with fullness the 
reasons which led it to believe that 
such reference is desirable and in the 
public interest. 

(4) Upon the receipt from a State 
commission of a communication sug-
gesting cooperation, the Commission 
will consider the same, and may confer 
with the commission making the re-
quest and with other interested com-
missions, if any, in such manner as 
may be most suitable, and, if coopera-
tion in the manner proposed, or in any 
other manner, appears to be prac-
ticable and desirable, will so advise 
each interested State commission, and 
will invite it to participate therein. 

(b) By State commission. (1) Each State 
commission should, in like manner, no-
tify the Commission of any proceeding 
instituted before it the subject matter 
of which is also subject to the jurisdic-
tion of the Commission, or in which it 
believes the Commission is interested. 
Such notice should be supplemented by 
copies of applications, petitions, com-
plaints, or orders instituting pro-
ceedings which may be necessary to an 
understanding of the subject matter. 
Such notice should include the sugges-
tions which the State commission may 
wish to make concerning cooperative 
procedure. 

(2) Upon receipt of such notice, the 
Commission will consider the same and 
will promptly notify the State commis-
sion whether or not in its opinion co-
operation in the manner proposed, or 
in any other manner, appears to be 
practicable and desirable. The Commis-
sion is free to propose cooperative pro-
cedures whether or not such proposal 
of cooperation has been made by the 
State commission first giving notice of 
the proceeding. 

(c) Commission or State commissions to 
invite participation in cooperative proce-
dure. In the event that cooperation in a 
particular proceeding has been deter-
mined upon, the Commission or a State 
commission before which the pro-
ceeding is pending will so advise each 
interested State commission and will 
invite it to take part therein.
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§ 385.1303 Conferences (Rule 1303). 
Inasmuch as experience has proved 

that informal conferences are the 
means most often used to enable com-
missions to work together to promote 
good regulation, affording means 
whereby common understandings may 
be reached, and the imposition of in-
consistent or conflicting regulations 
upon companies subject to both Fed-
eral and State control may be avoided 
and means whereby State commissions 
may secure the assistance in State reg-
ulatory work which sections 209 and 17, 
respectively, of the Federal Power and 
Natural Gas Acts authorize the Com-
mission to extend, any commission, 
Federal or State, should always feel 
free to suggest a conference to another 
commisison, concerning any matter of 
regulation subject to the jurisdiction 
of either, with respect to which it is be-
lieved that a cooperative conference 
may be in the public interest. The com-
mission desiring a conference upon any 
such matter should notify other inter-
ested commissions without delay, and 
thereupon the Commission or a State 
commission, as may be agreed, will 
promptly arrange for a conference in 
which all interested commissions will 
be invited to be represented.

§ 385.1304 Procedure governing mat-
ters referred to a board (Rule 1304). 

(a) It is believed that the statutory 
provisions of sections 209 and 17, re-
spectively, of the Federal Power and 
Natural Gas Acts, for the reference of a 
proceeding to a board constituted as 
therein provided, were designed for use 
in unusual cases, and as a means of re-
lief to the Commission when it might 
find itself unable to hear and deter-
mine cases before it, in the usual 
course, without undue delay. 

(b) Whenever the Commission, either 
upon its own motion or upon the sug-
gestion of a State commission or at the 
request of any interested party, deter-
mines that it is desirable to refer a 
matter arising in the administration 
either of the Natural Gas Act or Part II 
of the Federal Power Act, to a board to 
be composed of a member or members 
from the State or States affected or to 
be affected by such matter, the proce-
dure will be as follows: The Commis-
sion will send a request to each inter-

ested State commission to nominate a 
specified number of members to serve 
on such board. Whenever more than 
one State is involved, the representa-
tion of each State concerned shall be 
equal, unless one or more of the States 
affected chooses to waive such right of 
equal representation. The Commission 
will specify the functions to be per-
formed by such board in each instance. 
When the member or members of any 
board have been nominated and ap-
pointed in accordance with the provi-
sions of either section 209 of the Fed-
eral Power Act or section 17 of the Nat-
ural Gas Act, the Commission will 
issue an order referring the particular 
matter to such board, and such order 
will fix the time and place of hearing, 
define the ‘‘force and effect’’ which an 
action of the board will have, the man-
ner in which the proceedings will be 
conducted, and specify the allowances 
to be made for the expense of the mem-
bers of the board. As far as applicable, 
the rules of practice and procedure as 
from time to time adopted or pre-
scribed by the Commission will govern 
such board. The board will have au-
thority to adjourn the hearing from 
day to day, subpoena witnesses, rule on 
the relevancy, competency, and mate-
riality of evidence, and will, after hear-
ing all interested parties, submit its re-
port to the Commission.

§ 385.1305 Joint and concurrent hear-
ings (Rule 1305). 

(a) The term ‘‘joint hearing’’ used in 
sections 209 and 17, respectively, of the 
Federal Power and Natural Gas Acts is 
understood to cover any hearing in 
which members of the Commission and 
members of one or more State commis-
sions may sit together in a proceeding 
pending before one such commission, 
whether or not a proceeding or pro-
ceedings involving similar or cor-
responding issues be pending before 
any other commission. 

(b) Two different types of proceedings 
have been called ‘‘joint hearings’’. One 
is that type of proceeding where mem-
bers of one or more State commissions 
sit with members of the Commission 
for information or in an advisory ca-
pacity. The State commissioners in 
such case do not develop a record for 
their respective commissions and may 
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not, at their own discretion, make a 
recommendation to the Commission. 
The other type of joint hearing is often 
referred to as a ‘‘concurrent hearing’’. 
Under this procedure the Commission 
and one or more State commissions sit 
together to hear and jointly make a 
record upon a matter over which all of 
the participating commissions have ju-
risdiction and responsibility for action. 

(c) The Commission or any State 
commission or commissions should feel 
free to suggest or request a joint or 
concurrent hearing at any time. It is 
believed that the concurrent hearing is 
the type of cooperative hearing which 
is likely to be most useful and effec-
tive. 

(d) Whenever a concurrent hearing 
has been agreed upon by the Commis-
sion and one or more State commis-
sions, the procedure will be: 

(1) Each commission will designate 
the representative or representatives of 
such commission to sit at such concur-
rent hearing, and will designate the 
representative who will be the pre-
siding officer for such commission. 

(2) It will be understood that partici-
pation in such concurrent hearing will 
in no way affect the complete control 
by each commission of the proceeding 
before it. It will be understood, also, 
that participation in either a joint or 
concurrent hearing will in no way pre-
clude any commission from causing to 
be presented in any such case pertinent 
evidence with respect to matters in 
issue. 

(3) The representative designated by 
the Commission will be the presiding 
officer to announce rulings with re-
spect to which there is no disagree-
ment; and such rulings will be consid-
ered concurrent rulings. However, the 
presiding officer for any commission 
which does not concur in any ruling 
may announce a divergent ruling and 
such divergent ruling, whether with re-
spect to the admissibility of evidence 
or any other matter, will be considered 
the ruling for his or her commission. 

(4) The record of the concurrent hear-
ing will be the record of each commis-
sion participating, except that, if di-
vergent rulings are made, the rulings 
will be reported so as to separate and 
distinguish clearly the record of the re-
spective participating commissions and 

the evidence admitted in each record, 
in accordance with the rulings of the 
respective commissions. If, in any pro-
ceeding, the ruling of one presiding of-
ficer has the effect of admitting any 
voluminous exhibit or testimony which 
is excluded by the ruling of another 
presiding officer, the taking of such 
evidence, whenever possible, will be de-
ferred until after the completion of the 
proceedings which can be conducted 
under concurrent rulings. When such 
testimony is taken, the transcript of 
such evidence will be made available to 
the participating commissions, if de-
sired. 

(5) In all respects concerning which 
there is no divergence of ruling, the 
hearing will be conducted in accord-
ance with the rules of practice and pro-
cedure prescribed by the Commission, 
subject to the express understanding 
that each participating State commis-
sion will control its own record and 
make its own rulings as to the admissi-
bility of evidence and as to other mat-
ters affecting its proceedings, and will 
make its own separate final decision or 
order therein. 

(e) Before either the Commission or a 
participating State commission will 
enter any order or orders in a concur-
rent proceeding, opportunity will be af-
forded for conference between the Com-
mission and the State commissions 
participating. 

(f) Whenever a joint hearing other 
than a concurrent hearing is agreed 
upon, the commissioners which take 
part therein will agree upon the proce-
dure to be followed in such hearing in 
advance of the opening of the same. 
With respect to any concurrent hear-
ing, a special agreement may be made 
by the commissions taking part there-
in for a procedure or action differing 
from that outlined in this plan. 

(g) Cooperation between two or more 
commissions in a concurrent hearing 
will preclude either from taking the 
position of an advocate or a litigant. If 
a commission wishes to take such a po-
sition, it will not be a cooperating par-
ticipant in that proceeding. In such 
situatin the appropriate method of pro-
cedure will be intervention under Rule 
214.
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§ 385.1306 Intervention by State com-
missions (Rule 1306). 

Any interested State commission 
may intervene in any proceeding before 
the Federal Energy Regulatory Com-
mission, as provided in Rule 214.

Subpart N—Oil Pipeline 
Proceedings

AUTHORITY: Administrative Procedure Act, 
5 U.S.C. 551–557; Department of Energy Orga-
nization Act, 42 U.S.C. 7101–7352, E.O. 12,009, 
3 CFR 142 (1978); Interstate Commerce Act, 49 
U.S.C. 1, et seq.

§ 385.1401 Applicability (Rule 1401). 
(a) This subpart applies to oil pipe-

line proceedings. 
(b) If any provision of this subpart is 

inconsistent with any provision of an-
other subpart of this part, the provi-
sion of this subpart governs and the 
provision of the other subpart is inap-
plicable to the extent of the inconsist-
ency. 

[Order 312, 48 FR 29479, June 27, 1983]

§ 385.1402 Subscriber lists (Rule 1402). 
(a) Not later than December 31 of 

each year, an oil pipeline must request, 
in writing, each of its subscribers and 
each person who has been served under 
any of its tariffs during the preceding 
twelve months to notify the pipeline as 
to whether the subscriber or person 
wishes to be included on the subscriber 
list for any of the oil pipeline’s inte-
grated pipeline systems. 

(b) The oil pipeline must imme-
diately add to the specified subscriber 
list any subscriber or person which re-
sponds in writing within 30 days of re-
ceipt of the oil pipeline request and 
which indicates in that response that it 
wishes to be included on the specified 
list. 

[Order 312, 48 FR 29479, June 27, 1983]

§ 385.1403 Petitions seeking institution 
of rulemaking proceedings (Rule 
1404). 

Any person may file a petition re-
questing the Commission to institute a 
proceeding for the purpose of issuing 
statements, rules, or regulations of 
general applicability and significance 
designed to implement or interpret 

law, or to formulate general policy for 
future effect. No reply to such a peti-
tion may be filed. Whether a pro-
ceeding shall be instituted as requested 
is within the discretion of the Commis-
sion and the ruling on the petition will 
be final. In the event a rulemaking pro-
ceeding is instituted by the Commis-
sion, the procedure to be employed for 
the taking of evidence or the receipt of 
views and comments will be designated 
by Commission order. 

[Order 276, at 49 FR 21705, May 23, 1984. Re-
designated by Order 606, 64 FR 44405, Aug. 16, 
1999]

Subpart O—Procedures for the As-
sessment of Civil Penalties 
Under Section 31 of the Fed-
eral Power Act

§ 385.1501 Scope (Rule 1501). 

The rules in this subpart apply to and 
govern proceedings for the assessment 
of civil penalties pursuant to section 31 
of the Federal Power Act, 16 U.S.C. 
823b.

§ 385.1502 Persons subject to civil pen-
alties (Rule 1502). 

(a) Any licensee or permittee under 
the Federal Power Act, or exemptee 
from any requirement of Part I of the 
Federal Power Act, may be subject to 
civil penalties; and 

(b) Any person who must have a li-
cense under, or exemption from, the 
Federal Power Act, but does not, may 
be subject to civil penalties.

§ 385.1503 Actions subjecting persons 
to civil penalties (Rule 1503). 

(a) The actions that subject persons 
to civil penalties are violations of: 

(1) Any rule or regulation issued 
under Part I of the Federal Power Act; 

(2) Any term or condition of a license 
or permit issued under Part I of the 
Federal Power Act or an exemption 
issued from any provision of Part I of 
the Federal Power Act; 

(3) Any compliance order issued 
under section 31(a) of the Federal 
Power Act; or 

(4) Any requirement of Part I of the 
Federal Power Act. 
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(b) Only actions occurring on or after 
October 16, 1986, may subject a person 
to civil penalties.

§ 385.1504 Maximum civil penalty 
(Rule 1504). 

(a) Except as provided in paragraph 
(b) of this section, the Commission 
may assess a civil penalty of up to 
$10,000 for each day that the violation 
continues. 

(b) No civil penalty may be assessed 
where a license or exemption is ordered 
revoked.

§ 385.1505 Determination of proposed 
penalty amount (Rule 1505). 

(a) In determining the amount of a 
proposed penalty, the Commission will 
consider the nature and seriousness of 
the violation, and the efforts of the li-
censee, exemptee, permittee or one 
who should possess appropriate author-
ity but does not, to remedy the viola-
tion in a timely manner. 

(b) In making its determination 
under paragraph (a), the Commission 
will consider the following factors: 

(1) Whether the person had actual 
knowledge of the violation; 

(2) Whether the person had construc-
tive knowledge of the violation deemed 
to be possessed by a reasonable indi-
vidual acting under similar cir-
cumstances; 

(3) Whether the person has a history 
of previous violations; 

(4) Whether the violation caused loss 
of life or injury to persons; 

(5) Whether economic benefits were 
derived because of the violation; 

(6) Whether the violation caused 
damage to property or the environ-
ment; 

(7) Whether the violation endangered 
persons, property or the environment; 

(8) Whether there were timely reme-
dial efforts; 

(9) Whether there were untimely re-
medial efforts; 

(10) Whether there were no remedial 
efforts; and 

(11) Whether there are any other per-
tinent considerations.

§ 385.1506 Notice of proposed penalty 
(Rule 1506). 

(a) Before issuing an order assessing 
a civil penalty under this subpart 

against any person, the Commission 
will provide to the person notice of the 
proposed penalty. 

(b) The notice of proposed penalty 
will: 

(1) Include the amount of the pro-
posed penalty; 

(2) Include a statement of the mate-
rial facts constituting the alleged vio-
lation; and 

(3)(i) Inform the person of the oppor-
tunity to elect in writing within 30 
days of receipt of the notice to have 
the procedures of Rule 1509 (in lieu of 
those of Rule 1508) apply with respect 
to the assessment, or, 

(ii) If a final compliance order is 
issued under section 31(a) of the Fed-
eral Power Act, no notice of election 
will be provided for a violation of, or a 
failure or refusal to comply with, the 
final order.

§ 385.1507 Election of procedures and 
answer (Rule 1507). 

(a) If the respondent receiving the 
notice of proposed penalty wishes to 
have the procedures of Rule 1509 apply, 
then the respondent must file with the 
Commission, within 30 days of receipt 
of the notice, a notification of the elec-
tion in accordance with subpart T, part 
385 of this chapter. The notification 
may include an answer setting forth 
factual or legal reasons why the pro-
posed assessment order should not be 
issued, should be reduced in amount, or 
should otherwise be modified. If a per-
son fails to file an answer within the 
30-day time limit, all material facts 
stated in the Commission’s notice will 
be deemed admitted. 

(b) Any election to have the proce-
dures of Rule 1509 apply may not be re-
voked after the 30-day election period 
in paragraph (a) of this section, with-
out the consent of the Commission.

§ 385.1508 Commission administrative 
procedures (Rule 1508). 

(a) If the respondent is not entitled 
to an election pursuant to Rule 
1506(b)(3)(ii) or does not timely elect to 
have the procedures of Rule 1509 apply, 
the Commission will commence a pro-
ceeding in accordance with the provi-
sions of subpart E of this chapter. 

(b) The Commission’s Rules of Prac-
tice and Procedure in part 385 of this 
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chapter will apply, as appropriate, to 
any evidentiary proceeding to assess a 
civil penalty. 

(c) An assessment order under this 
section shall include the administra-
tive law judge’s findings and the basis 
for such assessment.

§ 385.1509 District court procedures 
(Rule 1509). 

(a) After receipt of the notification of 
election to apply the provisions of this 
section pursuant to Rule 1507, the Com-
mission will promptly assess the pen-
alty it deems appropriate, in accord-
ance with Rule 1505. 

(b) If the civil penalty is not paid 
within 60 calendar days after the as-
sessment order is issued under para-
graph (a) of this section, the General 
Counsel, unless otherwise directed by 
the Commission, will institute an ac-
tion in the appropriate United States 
District Court for an order affirming 
the assessment of the civil penalty.

§ 385.1510 Modification of civil penalty 
(Rule 1510). 

(a) The Commission may com-
promise, modify, or remit, with or 
without conditions, any civil penalty 
(with leave of court if necessary). 

(b) In exercising its authority under 
paragraph (a) of this section, the Com-
mission may consider the nature and 
seriousness of the violation, and the ef-
forts of the licensee, exemptee, per-
mittee, or one who should possess ap-
propriate authority but does not, to 
remedy the violation in a timely man-
ner. 

(c) The Commission’s authority to 
compromise, modify or remit a civil 
penalty may be exercised at any time 
prior to a final decision by the United 
States Court of Appeals if Rule 1508 
procedures are utilized, or prior to a 
final decision by the United States Dis-
trict Court if Rule 1509 procedures are 
utilized.

§ 385.1511 Collection of civil penalties 
(Rule 1511). 

If any person fails to pay a civil pen-
alty assessment, the Commission will 
seek to recover the amount of the pen-
alty plus interest in any appropriate 
District Court of the United States. In-
terest will begin to accrue on the date 

the Commission issues a final order 
under Rule 1508 or the date on which 
the appropriate District Court enters 
final judgment in favor of the Commis-
sion under Rule 1509. 

[Order 502, 53 FR 32039, Aug. 23, 1988]

Subpart P—Civil Monetary Penalty 
Inflation Adjustment

SOURCE: Order 891, 67 FR 52412, Aug. 12, 
2002, unless otherwise noted.

§ 385.1601 Scope and purpose (Rule 
1601). 

The purpose of this subpart is to 
make inflation adjustments to the civil 
monetary penalties provided by law 
within the jurisdiction of the Commis-
sion. These penalties shall be subject 
to review and adjustment as necessary 
at least every four years in accordance 
with the Federal Civil Penalties Infla-
tion Act of 1990, as amended.

§ 385.1602 Civil penalties, as adjusted 
(Rule 1602). 

The civil monetary penalties pro-
vided by law within the jurisdiction of 
the Commission are: 

(a) 15 U.S.C. 3414(b)(6)(A)(1), Natural 
Gas Policy Act: from $5,000 to $5,500. 

(b) 16 U.S.C. 823b(c), Federal Power 
Act: from $10,000 to $11,000. 

(c) 16 U.S.C. 825n(a), Federal Power 
Act: from $1,000 to $1,100. 

(d) 16 U.S.C. 825(o)–1(b), Federal 
Power Act: from $10,000 to $11,000.

Subparts Q–R [Reserved]

Subpart S—Miscellaneous

§ 385.1901 Interpretations and inter-
pretative rules under the NGPA 
(Rule 1901). 

(a) Purpose and applicability—(1) Pur-
pose. The purpose of this section is to 
provide procedures by which: 

(i) A person may seek a written in-
terpretation from the General Counsel 
construing a provision of the NGPA, or 
clarifying a rule issued by the Commis-
sion under the NGPA; and 

(ii) The Commission may publish an 
interpretative rule that will have gen-
eral applicability and effect.
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(2) Applicability. (i) This section ap-
plies to requests under section 502(c) of 
the NGPA for interpretations of the 
NGPA or of rules or of orders, having 
the applicability and effect of a rule as 
defined in 5 U.S.C. 551(4), issued under 
the NGPA. It does not apply to orders 
issued under sections 301, 302, and 303 of 
the NGPA. 

(ii) This section applies to requests 
for interpretations to prospective, ex-
isting or completed facts, acts, or 
transactions. Interpretations based on 
hypothetical facts, acts, or trans-
actions will not be considered. 

(b) Definitions. For the purpose of this 
section, the following definitions 
apply. 

(1) Direct participant means any per-
son or legal entity who is, or plans to 
be an actual party in the act, trans-
action, or circumstance presented, and 
who has an immediate or direct finan-
cial interest in the act, transaction, or 
circumstance. 

(2) Interpretation means a written 
statement of the General Counsel 
which applies a particular rule to a 
particular set of facts, acts, cir-
cumstances or transactions. In the dis-
cretion of General Counsel, the inter-
pretation may contain a detailed fac-
tual and legal analysis, a summary of 
the facts or the law, or both, or it may 
be a conclusory statement. 

(3) Interpretative rule means an offical 
interpretative statement of general ap-
plicability issued by the Commission 
and published in the FEDERAL REG-
ISTER that applies the NGPA or rules 
issued thereunder to a specific set of 
facts, acts, circumstances and trans-
actions. 

(4) NGPA means the Natural Gas Pol-
icy Act of 1978. 

(5) Request means a request for an in-
terpretation. 

(6) Rule means a rule or an order hav-
ing the effect of a rule as defined in 5 
U.S.C. 551(4). 

(c) Persons who may request an 
interpretation—(1) Any person who is or 
will be a direct participant in an act, 
transaction, or circumstance affected 
by the NGPA or a rule issued by the 
Commission under the NGPA may file 
with the Office of the General Counsel 
a request for an interpretation. 

(2) Requests for interpretations must 
be addressed to the Office of the Gen-
eral Counsel as follows:

Federal Energy Regulatory Commission, In-
terpretations Section, Office of the Gen-
eral Counsel, Suite 8000, 825 North Capitol 
Street, NE., Washington, D.C. 20426.

(3) Requests for interpretation under 
this paragraph need not be filed with 
the Secretary. 

(d) Content of request—(1) Facts. A re-
quest for interpretation must contain a 
full and complete statement of the rel-
evant and material facts pertaining to 
the act, transaction, or circumstance 
that is the subject of the request for in-
terpretation. When the request per-
tains to only one step of a larger inte-
grated transaction, the facts, cir-
cumstances, and other relevant infor-
mation pertaining to the entire trans-
action must be included in the request. 

(2) Statement of the question. The re-
quest must clearly designate the sec-
tion of the statute, regulation, rule, or 
part thereof which the person making 
the request seeks to have interpreted 
and must set forth clearly and con-
cisely the question for which an inter-
pretation is sought. The request may 
also set forth a proposed answer to the 
question. 

(3) Analysis. If the request proposes a 
particular answer: 

(i) The request must set forth a legal 
analysis in support of the proposed an-
swer and cite relevant authorities in 
support thereof. 

(ii) The request must set forth the 
legal and business consequences which 
will flow from the proposed answer. 

(4) Factual statements. (i) The request 
must be accompanied by a statement 
that to the best of the applicant’s per-
sonal information, knowledge, and be-
lief there is no untrue statement of a 
material or relevant fact and there is 
no omission of a material or relevant 
fact made in the request. 

(ii) Any untrue statement or omis-
sion of a material or relevant fact upon 
which the Office of the General Counsel 
relied in a request for an interpretation 
is deemed to be a statement or entry 
under secton 1001 of Title 18, United 
States Code. 

(5) Notification of other parties. (i) A 
person submitting a request must 
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specify each person who is a direct par-
ticipant in the circumstance, act or 
transaction; must notify them in writ-
ing of the request for an interpreta-
tion; and must send them a copy of 
such request. Such notification and the 
addresses of the persons notified must 
be included in a request to the General 
Counsel. 

(ii) Each person notified pursuant to 
paragraph (d)(5)(i) of this section may 
submit information regarding any fact 
provided in the request of which it has 
personal knowledge, if such fact is dif-
ferent from the facts presented by the 
applicant. Such fact must be presented 
to the Office of the General Counsel as 
set forth in paragraph (d)(4) of this sec-
tion. 

(6) The request must be accompanied 
by the fee prescribed in § 381.405 of this 
chapter or by a petition for waiver pur-
suant to § 381.106 of this chapter. 

(e) Additional information. The Gen-
eral Counsel may request additional in-
formation, documentation or legal 
analysis in connection with any re-
quest for any interpretation. 

(f) Referral of information. Informa-
tion submitted in a request for inter-
pretation may be used by the Commis-
sion or its Staff in their official capac-
ity. Any information received will be 
placed in a public file in the Commis-
sion’s Office of Public Information. 

(g) The interpretation—(1) Except as 
provided in paragraph (g)(2) of this sec-
tion, the General Counsel will provide 
a copy of his or her written interpreta-
tion of the NGPA or rule as applied to 
the act, transaction, or circumstance 
presented upon the person who made 
the request for the interpretation and 
upon persons named in the request as 
direct participants in the act, trans-
action, or circumstance. 

(2) The General Counsel may deter-
mine not to issue an interpretation, in 
which case the person who made the re-
quest and direct participants as speci-
fied in the request will be notified in 
writing of the decision not to issue an 
interpretation, and the reason for the 
decision. 

(3) Only those persons to whom an in-
terpretation is specifically addressed 
and other persons who are named in 
the request, who have been informed by 
the applicant for an interpretation of 

the pendency of the request and who 
are direct participants in the act, 
transaction or circumstance presented, 
may rely upon it. The effectiveness of 
an interpretation depends entirely on 
the accuracy of the facts presented to 
the General Counsel. If a material or 
relevant fact has been misrepresented 
or omitted or if any material or rel-
evant fact changes after an interpreta-
tion is issued or if the action taken dif-
fers from the facts presented in the re-
quest, the interpretation may not be 
relied upon by any person. 

(4) An interpretation may be re-
scinded or modified prospectively at 
any time. A rescission or modification 
is effected by notifying persons enti-
tled to rely on the interpretation at 
the address contained in the original 
request. 

(5) Any interpretation based on the 
NGPA or a rule issued thereunder in ef-
fect at the time of issuance may be re-
lied upon only to the extent such law 
or rule remains in effect. 

(6) Except as provided in paragraphs 
(g)(3), (g)(4) and (g)(5) of this section, 
the Staff will not recommend any ac-
tion to the Commission which is incon-
sistent with the position espoused in 
the interpretation. The interpretation 
of the General Counsel is not the inter-
pretation of the Commission. An inter-
pretation provided by the General 
Counsel is given without prejudice to 
the Commission’s authority to consider 
the same or like question and to issue 
a declaratory order to take other ac-
tion which has the effect of rescinding, 
revoking, or modifying the interpreta-
tion of the General Counsel. 

(h) Appeal. There is no appeal to the 
Commission of an interpretation. 

(i) Interpretative rules. Upon the peti-
tion of any person or upon its own mo-
tion, the Commission may publish in 
the FEDERAL REGISTER an interpreta-
tive rule regarding any question aris-
ing under the NGPA or a rule promul-
gated thereunder. Any person is enti-
tled to rely upon an interpretative 
rule. 

(j) Applications for adjustments treated 
as requests for interpretations. Except for 
the notification provisions of para-
graph (d)(5) of this section, the provi-
sions of this section apply to any peti-
tion for an adjustment which is deemed 
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a request for an interpretation under 
Rule 1117. Notice to all parties to an 
adjustment proceeding under subpart K 
of this part that is deemed to be a re-
quest for an interpretation will be 
given under Rule 1117(d)(1). 

[Order 225, 47 FR 19022, May 3, 1982, as 
amended by Order 394, 49 FR 35366, Sept. 7, 
1984]

§ 385.1902 Appeals from action of staff 
(Rule 1902). 

(a) Any staff action (other than a de-
cision or ruling of presiding officer, as 
defined in Rule 102(e)(1), made in a pro-
ceeding set for hearing under subpart E 
of this part) taken pursuant to author-
ity delegated to the staff by the Com-
mission is a final agency action that is 
subject to a request for rehearing 
under Rule 713 (request for rehearing). 

(b) All appeals of staff action that 
were timely filed prior to December 3, 
1990 and that had not been acted upon 
by the Commission on their sub-
stantive merits are deemed to be time-
ly filed requests for rehearing of final 
agency action. All notices issued by 
the Commission prior to December 3, 
1990 stating the Commission’s intent to 
act on appeals of staff action such that 
they are not deemed denied by the ex-
piration of a 30-day period after the fil-
ing of the appeal, are deemed to be or-
ders granting rehearing of final agency 
action for the sole purpose of further 
consideration, unless the Commission 
issued an order on the substantive mer-
its of the appeal prior to December 3, 
1990. No later than January 2, 1991, per-
sons who had timely filed appeals of 
staff action prior to December 3, 1990 
which were pending before the Com-
mission on that date may file addi-
tional pleadings to update or supple-
ment those appeals. 

[Order 530, 55 FR 50682, Dec. 10, 1990, as 
amended by Order 606, 64 FR 44405, Aug. 16, 
1999]

§ 385.1903 Notice in rulemaking pro-
ceedings (Rule 1903). 

Before the adoption of rule of general 
applicability or the commencement of 
hearing on such a proposed rule-
making, the Commission will cause 
general notice to be given by publica-
tion in the FEDERAL REGISTER, such no-
tice to be published therein not less 

than 15 days prior to the date fixed for 
the consideration of the adoption of a 
proposed rule or rules or for the com-
mencement of the hearing, if any, on 
the proposed rulemaking, except where 
a shorter period is reasonable and good 
cause exists therefor; Provided however, 
That: 

(a) When the Commission, for good 
cause, finds it impracticable, unneces-
sary, or contrary to the public interest 
to give such notice, it may proceed 
with the adoption of rules without no-
tice by incorporating therein a finding 
to such effect and a concise statement 
of the reasons therefor; 

(b) Except when notice or hearing is 
required by statute, the Commission 
may issue at any time rules of organi-
zation, procedure or practice, or inter-
pretative rules, or statements of pol-
icy, without notice or public pro-
ceedings; and 

(c) This section is not to be construed 
as applicable to the extent that there 
may be involved any military, naval, 
or foreign affairs function of the 
United States, or any matter relating 
to the Commission’s management or 
personnel, or to United States prop-
erty, loans, grants, benefits, or con-
tracts.

§ 385.1904 Copies of transcripts (Rule 
1904). 

The Commission will cause to be 
made a stenographic record of public 
hearings and such copies of the tran-
script thereof as it requires for its own 
purposes. Participants desiring copies 
of such transcript may obtain the same 
from the official reporter upon pay-
ment of the fees fixed therefor.

§ 385.1907 Reports of compliance (Rule 
1907). 

When any licensee, permittee, or any 
other person subject to the jurisdiction 
of the Commission is required to do or 
perform any act by Commission order, 
permit, or license provision, there 
must be filed with the Commission 
within 30 days following the date when 
such requirement became effective, a 
notice, under oath, stating that such 
requirement has been met or complied 
with; Provided, however, That the Com-
mission, by rule or order, or by making 
specific provision therefor in a license 
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or permit, may provide otherwise for 
the giving of such notice of compli-
ance. Five conformed copies of such no-
tice must be filed in lieu of the four-
teen conformed copies required by Rule 
2004 (copies of filings).

Subpart T—Formal Requirements 
for Filings in Proceedings Be-
fore the Commission

§ 385.2001 Filings (Rule 2001). 
(a) Filings with the Commission. (1) Ex-

cept as otherwise provided in this chap-
ter, any document required to be filed 
with the Commission must comply 
with Rules 2001 to 2005 and must be 
submitted to the Secretary by: 

(i) Mailing the document to the Sec-
retary, Federal Energy Regulatory 
Commission, 888 First Street, NE., 
Washington, DC 20426; 

(ii) Hand delivering the document to 
Room 1A, 888 First Street, NE., Wash-
ington, DC; or 

(iii) In the case of qualified docu-
ments as defined in Rule 2003(c)(2), by 
filing via the Internet pursuant to Rule 
2003(c) at the following URL: 
www.ferc.fed.us.

NOTE: Help for filing via the Internet is 
available by phone at 202–208–0258 or e-mail 
at efiling@ferc.fed.us.

(2) Any document is considered filed, 
if in paper form, on the date stamped 
by the Secretary or, in the case of a 
document filed via the Internet, on the 
date indicated in the acknowledgment 
that will be sent immediately upon the 
Commission’s receipt of a submission, 
unless the document is subsequently 
rejected. Any document received after 
regular business hours is considered 
filed on the next regular business day. 

(b) Rejection. (1) If any filing does not 
comply with any applicable statute, 
rule, or order, the filing may be re-
jected, unless the filing is accompanied 
by a motion requesting a waiver of the 
applicable requirement of a rule or 
order and the motion is granted. 

(2) If any filing is rejected, the docu-
ment is deemed not to have been filed 
with the Commission. 

(3) Where a document is rejected 
under paragraph (b)(1) of this section, 
the Secretary, or the office director to 
whom the filing has been referred, will 
notify the submitter and indicate the 

deficiencies in the filing and the reason 
for the rejection. 

(4) If a filing does not comply with 
any applicable requirement, all or part 
of the filing may be stricken. Any fail-
ure to reject a filing which is not in 
compliance with an applicable statute, 
rule, or order does not waive any obli-
gation to comply with the require-
ments of this chapter. 

[Order 619, 65 FR 57091, Sept. 21, 2000]

§ 385.2002 Caption of filings (Rule 
2002). 

A filing must begin with a caption 
that sets forth: 

(a) The docket designation, if any; 
(b) The words ‘‘INTERLOCUTORY 

APPEAL’’ underneath the docket des-
ignation if the filing is an appeal under 
Rule 715(c) of a presiding officer’s de-
nial of a motion for an interlocutory 
appeal; 

(c) The title of the proceeding if a 
proceeding has been initiated; 

(d) A heading which describes the fil-
ing; and 

(e) The name of the participant for 
whom the filing is made, or a shortened 
designation for the participant. 

[Order 225, 47 FR 19022, May 3, 1982, as 
amended by Order 402, 49 FR 39539, Oct. 9, 
1984]

§ 385.2003 Specifications (Rule 2003). 
(a) All filings. Any filing with the 

Commission must be: 
(1) Typewritten, printed, reproduced, 

or prepared using a computer or other 
word or data processing equipment; 

(2) Have double-spaced lines with left 
margins not less than 11⁄2 inch wide, ex-
cept that any tariff or rate filing may 
be single-spaced; 

(3) Have indented and single-spaced 
any quotation that exceeds 50 words; 
and 

(4) Use not less than 10 point font. 
(b) Filing by paper. (1) Any filing with 

the Commission made in paper form 
must be: 

(i) Printed or reproduced, with each 
copy clearly legible; 

(ii) On letter-size unglazed paper that 
is 8 to 81⁄2 inches wide and 101⁄2 to 11 
inches long; and 

(iii) Bound or stapled at the left side 
only, if the filing exceeds one page. 
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(2) Any log, graph, map, drawing, or 
chart submitted as part of a filing will 
be accepted on paper larger than pro-
vided in paragraph (b)(1) of this sec-
tion, if it cannot be provided legibly on 
letter-size paper. 

(c) Filing via the Internet. (1) A docu-
ment filed with the Commission via 
the Internet must: 

(i) Be a qualified document; 
(ii) Be filed in accordance with in-

structions issued by the Secretary and 
made available on the Commission’s 
web site at www.ferc.fed.us/efi/door-
bell.htm. 

(2) For purposes of Internet filings, 
qualified documents shall be those cat-
egories of documents listed in instruc-
tions to be issued by the Secretary. 
The Secretary is authorized to issue 
and amend a list of qualified docu-
ments only to the extent that no addi-
tional requirements are placed upon 
submitters of electronic documents be-
yond those contained in the Commis-
sion’s regulations. 

(3) Documents requiring privileged or 
protected treatment by the Commis-
sion may not be filed via the Internet. 

(4) Qualified documents may not be 
combined with other documents in an 
electronic filing. (Example: A protest 
that is a qualified document and a no-
tice of intervention that is not may 
not be filed electronically as one docu-
ment. The protest must be filed elec-
tronically as a separate document.) 

(5) For purposes of statutes or regula-
tions governing timeliness, a document 
filed via the Internet will be deemed to 
have been received by the Commission 
at the time the last byte of the docu-
ment is received by the Commission. 

(d) Citation form. Any filing with the 
Commission should comply with the 
rules of citation, except Rule 1.1, set 
forth in the most current edition of A 
Uniform System of Citation, published 
by The Harvard Law Review Associa-
tion. Citations to specific pages of doc-
uments filed via the Internet should 
use the page numbers appearing in the 
PDF (Portable Document Format) 
version of the document available on 
the Commission’s web site. 

[Order 619, 65 FR 57091, Sept. 21, 2000]

§ 385.2004 Original and copies of fil-
ings (Rule 2004). 

Any person filing under this chapter 
must provide an original of the filing 
and fourteen exact copies, unless other-
wise required by statute, rule, or order. 
The provisions of this section and of 
§ 4.34(h) of this Chapter do not apply in 
the case of a document properly filed 
via the Internet under Rule 2003(c). 

[Order 619, 65 FR 57092, Sept. 21, 2000]

§ 385.2005 Subscription and 
verification (Rule 2005). 

(a) Subscription. (1) Any filing with 
the Commission must be signed. 

(2) The signature on a filing con-
stitutes a certificate that: 

(i) The signer has read the filing 
signed and knows its contents; 

(ii) The contents are true as stated, 
to the best knowledge and belief of the 
signer; and 

(iii) The signer possesses full power 
and authority to sign the filing. 

(3) A filing must be signed by: 
(i) The person on behalf of whom the 

filing is made; 
(ii) Any officer of the corporation, 

trust, association, or other organized 
group, on behalf of which the filing is 
made; 

(iii) Any officer, agent, or employee 
of the governmental authority, agency, 
or instrumentality on behalf of which 
the filing is made; or 

(iv) A representative qualified to 
practice before the Commission under 
Rule 2101 who possesses authority to 
sign. 

(4) The signer of any filing may be re-
quired to submit evidence of authority 
to sign the filing. 

(b) Verification. (1) The facts alleged 
in any filing need not be verified, un-
less verification is required by statute, 
rule, or order. 

(2) If verification of any filing is re-
quired, the verification must be under 
oath by a person having knowledge of 
the matters set forth in the filing. If 
any vertification is made by a person 
other than the signer, a statement 
must be attached to the verification 
explaining why a person other than the 
signer provides verification. 
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(c) Electronic signature. In the case of 
a document filed via the Internet pur-
suant to Rule 2003(c), the typed char-
acters representing the name of a per-
son shall be sufficient to show that 
such person has signed the document 
for purposes of this section. 

[Order 225, 47 FR 19022, May 3, 1982, as 
amended by Order 619, 65 FR 57092, Sept. 21, 
2000]

§ 385.2006 Docket system (Rule 2006). 
(a) The Secretary will maintain a 

system for docketing proceedings. 
(b) Any public information in any 

docket is available for inspection and 
copying by the public during the office 
hours of the Commission, to the extent 
that such availability is consistent 
with the proper discharge of the Com-
mission’s duties and in conformity 
with part 388 of this chapter. 

[Order 226, 47 FR 19022, May 3, 1982; 48 FR 786, 
Jan. 7, 1983]

§ 385.2007 Time (Rule 2007). 
(a) Computation. (1) Except as other-

wise required by law, any period of 
time prescribed or allowed by statute 
or Commission rule or order is com-
puted to exclude the day of the act or 
event from which the time period be-
gins to run. 

(2) The last day of any time period is 
included in the time period, unless it is 
a Saturday, Sunday, part-day holiday 
that affects the Commission, or legal 
public holiday as designated in section 
6103 of title 5, U.S. Code, in which case 
the period does not end until the close 
of the Commission business of the next 
day which is not a Saturday, Sunday, 
part-day holiday that affects the Com-
mission, or legal public holiday. 

(b) Date of issuance of Commission rules 
or orders. (1) Any Commission rule or 
order is deemed issued when the Sec-
retary does the earliest of the fol-
lowing: 

(i) Posts a full-text copy in the Divi-
sion of Public Information; 

(ii) Mails or delivers copies of the 
order to the parties; or 

(iii) Makes such copies public. 
(2) Any date of issuance specified in a 

rule or order need not be the date on 
which the rule or order is adopted by 
the Commission. 

(c) Effective date of Commission rules or 
orders. (1) Unless otherwise ordered by 
the Commission, rules or orders are ef-
fective on the date of issuance. 

(2) Any initial or revised initial deci-
sion issued by a presiding officer is ef-
fective when the initial or revised ini-
tial decision is final under Rule 708(d). 

[Order 225, 47 FR 19022, May 3, 1982, as 
amended by Order 375, 49 FR 21316, May 21, 
1984; Order 376, 49 FR 21707, May 23, 1984]

§ 385.2008 Extensions of time (Rule 
2008). 

(a) Except as otherwise provided by 
law, the time by which any person is 
required or allowed to act under any 
statute, rule, or order may be extended 
by the decisional authority for good 
cause, upon a motion made before the 
expiration of the period prescribed or 
previously extended. 

(b) If any motion for extension of 
time is made after the expiration of a 
specified time period, the decisional 
authority may permit performance of 
the act required or allowed, if the mov-
ant shows extraordinary circumstances 
sufficient to justify the failure to act 
in a timely manner.

§ 385.2009 Notice (Rule 2009). 
Unless actual notice is given or un-

less newspaper notice is given as re-
quired by law, notice by the Commis-
sion is provided by the Secretary only 
by publication in the FEDERAL REG-
ISTER. Actual notice is usually given by 
service under Rule 2010.

§ 385.2010 Service (Rule 2010). 
(a) By participants. (1) Any partici-

pant filing a document in a proceeding 
must serve a copy of the document on: 

(i) Each person whose name is on the 
official service list, or applicable re-
stricted service list, for the proceeding 
or phase of the proceeding; and 

(ii) Any other person required to be 
served under Commission rule or order 
or under law. 

(2) If any person receives a rejection 
letter or deficiency letter from the 
Commission, the person must serve a 
copy of the letter on any person pre-
viously served copies of the rejected or 
deficient filing. 

(b) By the Secretary. The Secretary 
will serve, as appropriate: 
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(1) A copy of any complaint on any 
person against whom the complaint is 
directed; 

(2) A copy of any notice of tariff or 
rate examination or order to show 
cause, on any person to whom the no-
tice or order is issued; 

(3) A copy of any rule or any order by 
a decisional authority in a proceeding 
on any person included on the official 
service list, or applicable restricted 
service list, for the proceeding or phase 
of the proceeding. 

(c) Official service list. (1) The official 
service list for any proceeding will con-
tain: 

(i) The names and addresses of any 
person designated for service in the ini-
tial pleading, other than a protest, or 
in the tariff or rate filing which is filed 
by any participant; and 

(ii) The name of counsel for the staff 
of the Commission. 

(2) Any designation of a person for 
service may be changed by filing a 
written notice with the Commission 
and serving the notice on each person 
whose name is included on the official 
service list. 

(d) Restricted service list. (1) For pur-
poses of eliminating unnecessary ex-
pense or improving administrative effi-
ciency, the Secretary, an office direc-
tor, or the presiding officer may estab-
lish, by order, a restricted service list 
for an entire proceeding, a phase of a 
proceeding, one or more issues in a pro-
ceeding, or one or more cases in a con-
solidated proceeding. 

(2) Any restricted service list will 
contain the names of each person on 
the official service list, or the person’s 
representative, who, in the judgment of 
the decisional authority establishing 
the list, is an active participant with 
respect to the proceeding or consoli-
dated proceeding, any phase of the pro-
ceeding, or any issue in the proceeding, 
for which the list is established. 

(3) Any restricted service list is 
maintained in the same manner as, and 
in addition to, the official service list 
under paragraph (c) of this section. 

(4) Before any restricted service list 
is established, each person included on 
the official service list will be given 
notice of any proposal to establish a re-
stricted service list and an opportunity 
to show why that person should also be 

included on the restricted service list 
or why a restricted service list should 
not be established. 

(5) Any designation of a person for 
service on a restricted service list may 
be changed by filing written notice 
with the Commission and serving that 
notice on each person whose name is on 
the applicable restricted service list. 

(e) Interveners. (1) If any motion to 
intervene or any notice of intervention 
is filed within time period prescribed 
for that motion or notice, the name 
and address of any person designated 
for service in the motion or notice are 
placed on the official service list or 
any applicable restricted service list. 
Any person placed on the official serv-
ice list under this paragraph is entitled 
to service in accordance with this sec-
tion. If a motion to intervene is denied, 
the name and address of each person 
designated for service pursuant to that 
motion will be removed from the offi-
cial service list. 

(2) If a motion to intervene is not 
filed within the period prescribed for 
that motion, the name and address of 
any person designated for service in 
the motion are placed on the official 
service list, or any applicable re-
stricted service list, only after the mo-
tion is granted. Any person who files a 
late motion to intervene will be served 
only the documents that are filed after 
the motion is granted. 

(f) Methods of service. Service of any 
document must be made: 

(1) By United States mail, first-class 
or better; 

(2) By delivery in a manner that, and 
to a place where, the person on whom 
service is required may reasonably be 
expected to obtain actual and timely 
receipt; or 

(3) By electronic means to partici-
pants who have agreed to receive serv-
ice via the specified electronic means. 

(g) Timing of service. (1) Service is 
made under this section when the docu-
ment served is deposited in the mail or 
is delivered in another manner. 

(2) Service of any document must be 
made not later than the date of the fil-
ing of the document. 

(h) Certification. (1) At the time any 
document required to be served is filed 
with the Commission, the original of a 
certificate of service must be attached 
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to the document and a copy of the cer-
tificate must be attached to each copy 
of the document filed with the Com-
mission. 

(2) The certificate of service must 
conform to the following format:

I hereby certify that I have this day served 
the foregoing document upon each person 
designated on the official service list [or the 
restricted service list, if applicable] com-
piled by the Secretary in this proceeding.
Dated at this
day of , 19 .

llllllllllllllllllllllll
Name llllllllllllllllllll
llllllllllllllllllllllll

(if applicable)

Address lllllllllllllllllll
llllllllllllllllllllllll
llllllllllllllllllllllll
Telephone No. llllllllllllllll

(i) Designation of corporate officials to 
receive service. (1) Any entity subject to 
regulation by the Commission must 
designate at least one, but not more 
than two, corporate officials or other 
persons to receive service of com-
plaints, petitions for declaratory order, 
show cause orders, data requests, in-
vestigatory letters or other documents 
where a person to receive service has 
not otherwise been designated under 
Commission regulations. Each entity 
must file with the Secretary of the 
Commission: 

(i) The name of the corporate official 
or person that is to receive service; 

(ii) The title of the corporate official 
or person, if applicable; 

(iii) The address of the corporate offi-
cial or person, including, where appli-
cable, department, room number, or 
mail routing code; 

(iv) The telephone number of the cor-
porate official or person; 

(v) The facsimile number of the cor-
porate official or person, if applicable; 
and 

(vi) The electronic mail address of 
the corporate official or person, if ap-
plicable. 

(2) Each regulated entity has a con-
tinuing obligation to file with the Sec-
retary of the Commission updated in-
formation concerning the corporate of-
ficial or person designated to receive 
service. 

(3) A list of corporate officials and 
persons designated to receive service 

pursuant to this paragraph will be 
maintained by the Secretary of the 
Commission and will be made available 
to the public in hard copy upon request 
and through the Commission’s web site 
at http://www.ferc.fed.us. 

(4) Any person who wishes to serve a 
complaint or petition for declaratory 
order on any entity regulated by the 
Commission must serve the corporate 
official or person designated pursuant 
to this paragraph (i). 

(5) The Commission will serve show 
cause orders, data requests, investiga-
tory letters or other documents on the 
corporate official or person designated 
under this paragraph (i). 

[Order 225, 47 FR 19022, May 3, 1982, as 
amended by Order 604, 64 FR 31496, June 11, 
1999; Order 610, 64 FR 62582, Nov. 17, 1999]

§ 385.2011 Procedures for filing on 
electronic media (Rule 2011). 

(a) FERC Forms subject to the proce-
dures provided in this section include: 

(1) FERC Form No. 2, Annual report 
for major natural gas companies. 

(2) FERC Form No. 2–A, Annual re-
port for nonmajor natural gas compa-
nies. 

(3) FERC Form No. 8, Underground 
gas storage report. 

(4) FERC Form No. 11, Natural gas 
pipeline monthly statement. 

(5) FERC Form No. 14, Annual report 
for importers and exporters of natural 
gas. 

(6) FERC Form No. 1, Annual report 
of Major electric utilities, licensees 
and others. 

(7) FERC Form No. 6, Annual Report 
of Oil Pipeline Companies. 

(8) FERC Form No. 423, Monthly Re-
port of Cost and Quality of Fuels for 
Electric Plants. 

(b) These procedures also apply to: 
(1) Material submitted electronically 

pursuant to § 154.4 of this chapter. 
(2) Certificate and abandonment ap-

plications filed under subparts A, E, 
and F of part 157 of this chapter. 

(3) Blanket certificate applications 
filed under subpart G of part 284 of this 
chapter. 

(4) Discount rate reports filed pursu-
ant to § 284.7 of this chapter. 

(5) Non–discriminatory open access 
transmission tariffs filed pursuant to 
§ 35.28 of this chapter. 
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(6) Material submitted electronically 
pursuant to § 330.2 of this chapter. 

(c) What to file. (1) Except as provided 
in paragraph (e) of this section, any fil-
ing of a schedule or an update de-
scribed in paragraphs (a) or (b) of this 
section must be submitted on elec-
tronic media. 

(2) Electronic media suitable for 
Commission filings are listed in the in-
structions for each form and filings. 
Additionally, lists of suitable elec-
tronic media are available upon re-
quest from the Commission. 

(3) With the exception of the Form 
Nos. 1, 2, 2–A and 6, the electronic 
media must be accompanied by the tra-
ditional prescribed number of paper 
copies. 

(4) The formats for the electronic fil-
ing and the paper copy can be obtained 
at the Federal Energy Regulatory 
Commission, Public Reference and 
Files Maintenance Branch, Division of 
Information Services, Washington, DC 
20426. 

(5) The subscription required by 
§ 385.2005(a) must state that the paper 
copies contain the same information as 
contained on the electronic media, that 
the signer knows the contents of the 
paper copies and electronic media, and 
that the contents as stated in the cop-
ies and on the electronic media are 
true to the best knowledge and belief of 
the signer. 

(d)(1) Where to file. The electronic 
media, the paper copies, and accom-
panying cover letter must be submitted 
to: Office of the Secretary, Federal En-
ergy Regulatory Commission, Wash-
ington, DC 20426. 

(2) EDI data submissions must be 
made as indicated in the electronic fil-
ing instructions and formats for the 
particular form or filing, and the paper 
copies and accompanying cover letter 
must be submitted to: Office of the 
Secretary, Federal Energy Regulatory 
Commission, Washington, DC 20426. 

(e) Waiver—(1) Filing of petition. If a 
natural gas company, electric utility, 
licensee or other entity does not have 
and is unable to acquire the computer 
capability to file the information re-
quired to be filed on electronic media, 
the company may request waiver from 
the requirement of this part, by filing 
an original and two copies of a peti-

tion. The natural gas company, electric 
utility, licensee or other entity may 
renew the waiver if the company can 
continue to show that it does not have 
and is unable to acquire the computer 
capability for electric filing. 

(2) Standard for waiver. The petition 
for waiver must show that the natural 
gas company, electric utility, licensee 
or other entity does not have the com-
puter capability to file the information 
required under this section on elec-
tronic media and that acquisition of 
the capability would cause the com-
pany severe economic hardship. This 
waiver may be granted for up to one 
year. 

(3) Timing. The petition for waiver 
must be filed by the date on which the 
information in the manner affected by 
the petition is required to be initially 
filed. 

(4) Decision on petition. The Commis-
sion or its designee will review a peti-
tion for waiver and notify the appli-
cant of its grant or denial. Once the pe-
tition is decided, the natural gas com-
pany, electric utility, licensee or other 
entity will have 30 days from the date 
of notification of the decision to sub-
mit any information, in the manner 
specified by the Commission in the de-
cision on the waiver petition, that was 
required to be filed while the petition 
was pending. 

[53 FR 15032, Apr. 27, 1988, as amended at 
Order 493–C, 54 FR 21199, May 17, 1989; Order 
493–D, 58 FR 7987, Feb. 11, 1993; Order 554, 58 
FR 38528, July 19, 1993; Order 574, 60 FR 1718, 
Jan. 5, 1995; Order 581, 60 FR 53074, Oct. 11, 
1995; Order 888, 61 FR 21695, May 10, 1996; 
Order 639, 65 FR 20371, Apr. 17, 2000; Order 620, 
65 FR 81344, Dec. 26, 2000; Order 622, 66 FR 
67078, Dec. 28, 2001; Order 626, 67 FR 36096, 
May 23, 2002; Order 628, 68 FR 269, Jan. 3, 2003]

§ 385.2012 Petitions for review of Com-
mission Orders (Rule 2012). 

When a petition for review of an 
order issued by the Commission is filed 
in a United States Court of Appeals, a 
copy of the petition which has been 
stamped by the court with the date of 
filing must be mailed or hand delivered 
to the Office of the Secretary, Federal 
Energy Regulatory Commission, 825 
North Capitol Street NE., Washington, 
DC 20426. If within ten days after 
issuance of the Commission order, the 
Office of the Secretary has physically 
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received court-stamped copies of peti-
tions for review of the same order, 
which petitions have been filed in two 
or more U.S. Courts of Appeals, the 
Commission will forward copies of 
those petitions to the Judicial Panel 
on Multidistrict Litigation pursuant to 
28 U.S.C. 2112(a). 

[Order 504, 53 FR 37546, Sept. 27, 1988]

§ 385.2013 Videotapes (Rule 2013). 
Any person may file a videotape that 

portrays the site of, or some physical 
aspect of, an energy project, such as a 
waterfall or flood waters at the site of 
an existing or proposed hydroelectric 
project, or construction activities at 
the site of a natural gas pipeline. The 
filing must include a written state-
ment describing the place, date, and 
time at which the videotape was 
filmed, who filmed it, what it purports 
to depict, and the caption and docket 
number of the proceeding (if any) in 
which it is to be filed. Any person who 
files a videotape and who is also a 
party (either as an applicant or as an 
intervenor) to a docketed proceeding in 
which the videotape is filed must file 
four copies of the videotape with the 
Commission’s Secretary, in VHS for-
mat with voice-over or pictorial inclu-
sion of the data contained in the ac-
companying written statement, serve 
copies of the videotape on all of the 
other parties to the proceeding, and in-
clude a certificate of service with the 
filing. 

[Order 573, 59 FR 63247, Dec. 8, 1994]

Subpart U—Appearance and 
Practice Before the Commission

§ 385.2101 Appearances (Rule 2101). 
(a) A participant may appear in a 

proceeding in person or by an attorney 
or other qualified representative. An 
individual may appear in his or her 
own behalf, a member of a partnership 
may represent the partnership, a bona-
fide officer of a corporation, trust, as-
sociation or organized group may rep-
resent the corporation, trust, associa-
tion or group, and an officer or em-
ployee of a State commisssion, of a de-
partment or political subdivision of a 
State or other governmental authority, 
may represent the State commission or 

the department or political subdivision 
of the State or other governmental au-
thority, in any proceeding. 

(b) A person compelled to appear or 
voluntarily testifying or making a 
statement before the Commission or 
the presiding officer, may be accom-
panied, represented, and advised by an 
attorney or other qualified representa-
tive. 

(c) A person appearing before the 
Commission or the presiding officer 
must conform to the standards of eth-
ical conduct required of practitioners 
before the Courts of the United States, 
and where applicable, to the require-
ments of Section 12(i) of the Public 
Utility Holding Company Act of 1935 
(15 U.S.C. 791(i)).

§ 385.2102 Suspension (Rule 2102). 
(a) After a hearing the Commission 

may disqualify and deny, temporarily 
or permanently, the privilege of ap-
pearing or practicing before it in any 
way to a person who is found: 

(1) Not to possess the requisite quali-
fications to represent others, or 

(2) To have engaged in unethical or 
improper professional conduct, or 

(3) Otherwise to be not qualified. 
(b) Contumacious conduct in a hear-

ing before the Commission or a pre-
siding officer will be grounds for exclu-
sion of any person from such hearing 
and for summary suspension for the du-
ration of the hearing by the Commis-
sion or the presiding officer.

§ 385.2103 Appearance of former em-
ployees (Rule 2103). 

(a) No person having served as a 
member, officer, expert, administrative 
law judge, attorney, accountant, engi-
neer, or other employee of the Commis-
sion may practice before or act as at-
torney, expert witness, or representa-
tive in connection with any proceeding 
or matter before the Commission which 
such person has handled, investigated, 
advised, or participated in the consid-
eration of while in the service of the 
Commission. 

(b) No person having been so em-
ployed may within 1 year after his or 
her employment has ceased, practice 
before or act as attorney, expert wit-
ness, or representative in connection 
with any proceeding or matter before 
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the Commission which was under the 
official responsibility of such person, 
as defined in 18 U.S.C. 202, while in the 
service of the Commission. 

(c) Nothing in paragraphs (a) and (b) 
of this section prevents a former mem-
ber, officer, expert, administrative law 
judge, attorney, accountant, engineer, 
or other employee of the Commission 
with outstanding scientific or techno-
logical qualifications from practicing 
before or acting as an attorney or rep-
resentative in connection with a par-
ticular matter in a scientific or tech-
nological field if the Chairman of the 
Commission makes a certification in 
writing, published in the FEDERAL REG-
ISTER, that the national interest would 
be served by such action or representa-
tion.

Subpart V—Off-the-Record Com-
munications; Separation of 
Functions

§ 385.2201 Rules governing off-the-
record communications (Rule 2201). 

(a) Purpose and scope. This section 
governs off-the-record communications 
with the Commission in a manner that 
permits fully informed decision mak-
ing by the Commission while ensuring 
the integrity and fairness of the Com-
mission’s decisional process. This rule 
will apply to all contested on-the-
record proceedings, except that the 
Commission may, by rule or order, 
modify any provision of this subpart, 
as it applies to all or part of a pro-
ceeding, to the extent permitted by 
law. 

(b) General rule prohibiting off-the-
record communications. Except as per-
mitted in paragraph (e) of this section, 
in any contested on-the-record pro-
ceeding, no person outside the Commis-
sion shall make or knowingly cause to 
be made to any decisional employee, 
and no decisional employee shall make 
or knowingly cause to be made to any 
person outside the Commission, any 
off-the-record communication. 

(c) Definitions. For purposes of this 
section: (1) Contested on-the-record pro-
ceeding means (i) Except as provided in 
paragraph (c)(1)(ii), any proceeding be-
fore the Commission to which there is 
a right to intervene and in which an in-
tervenor disputes any material issue, 

any proceeding initiated pursuant to 
rule 206 by the filing of a complaint 
with the Commission, or any pro-
ceeding initiated by the Commission 
on its own motion or in response to a 
filing. 

(ii) The term does not include notice-
and-comment rulemakings under 5 
U.S.C. 553, investigations under part 1b 
of this chapter, proceedings not having 
a party or parties, or any proceeding in 
which no party disputes any material 
issue. 

(2) Contractor means a direct Com-
mission contractor and its subcontrac-
tors, or a third-party contractor and 
its subcontractors, working subject to 
Commission supervision and control. 

(3) Decisional employee means a Com-
missioner or member of his or her per-
sonal staff, an administrative law 
judge, or any other employee of the 
Commission, or contractor, who is or 
may reasonably be expected to be in-
volved in the decisional process of a 
proceeding, but does not include an em-
ployee designated as part of the Com-
mission’s trial staff in a proceeding, a 
settlement judge appointed under Rule 
603, a neutral (other than an arbi-
trator) under Rule 604 in an alternative 
dispute resolution proceeding, or an 
employee designated as being non-
decisional in a proceeding. 

(4) Off-the-record communication 
means any communication relevant to 
the merits of a contested on-the-record 
proceeding that, if written, is not filed 
with the Secretary and not served on 
the parties to the proceeding in accord-
ance with Rule 2010, or if oral, is made 
without reasonable prior notice to the 
parties to the proceeding and without 
the opportunity for such parties to be 
present when the communication is 
made. 

(5) Relevant to the merits means capa-
ble of affecting the outcome of a pro-
ceeding, or of influencing a decision, or 
providing an opportunity to influence a 
decision, on any issue in the pro-
ceeding, but does not include: 

(i) Procedural inquiries, such as a re-
quest for information relating solely to 
the status of a proceeding, unless the 
inquiry states or implies a preference 
for a particular party or position, or is 
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otherwise intended, directly or indi-
rectly, to address the merits or influ-
ence the outcome of a proceeding; 

(ii) A general background or broad 
policy discussion involving an industry 
or a substantial segment of an indus-
try, where the discussion occurs out-
side the context of any particular pro-
ceeding involving a party or parties 
and does not address the specific mer-
its of the proceeding; or, 

(iii) Communications relating to 
compliance matters not the subject of 
an ongoing proceeding. 

(d) Applicability of prohibitions. (1) The 
prohibitions in paragraph (b) of this 
section apply to: 

(i) Proceedings initiated by the Com-
mission from the time an order initi-
ating the proceeding is issued; 

(ii) Proceedings returned to the Com-
mission on judicial remand from the 
date the court issues its mandate; 

(iii) Complaints initiated pursuant to 
rule 206 from the date of the filing of 
the complaint with the Commission, or 
from the date the Commission initiates 
an investigation (other than an inves-
tigation under part 1b of this chapter) 
on its own motion; and 

(iv) All other proceedings from the 
time of the filing of an intervention 
disputing any material issue that is 
the subject of a proceeding. 

(2) The prohibitions remain in force 
until: 

(i) A final Commission decision or 
other final order disposing of the mer-
its of the proceeding is issued; or, when 
applicable, after the time for seeking 
rehearing of a final Commission deci-
sion, or other final order disposing of 
the merits, expires; 

(ii) The Commission otherwise termi-
nates the proceeding; or 

(iii) The proceeding is no longer con-
tested. 

(e) Exempt off-the-record communica-
tions. (1) Except as provided by para-
graph (e)(2), the general prohibitions in 
paragraph (b) of this section do not 
apply to: 

(i) An off-the-record communication 
permitted by law and authorized by the 
Commission; 

(ii) An off-the-record communication 
related to any emergency concerning a 
facility regulated by the Commission 
or a facility that provides Commission-

regulated services, involving injury or 
threat of injury to persons, property, 
or the environment, subject to disclo-
sure under paragraph (g) of this sec-
tion; 

(iii) An off-the-record communica-
tion provided for in a written agree-
ment among all parties to a proceeding 
that has been approved by the Commis-
sion; 

(iv) An off-the-record written com-
munication from a non-party elected 
official, subject to disclosure under 
paragraph (g) of this section; 

(v) An off-the-record communication 
to or from a Federal, state, local or 
Tribal agency that is not a party in the 
Commission proceeding, subject to dis-
closure under paragraph (g) of this sec-
tion, if the communication involves: 

(A) an oral or written response to a 
request for information made by the 
Commission or Commission staff; or 

(B) a matter before the Commission 
in which a Federal, state, local, or 
Tribal agency has regulatory respon-
sibilities, including authority to im-
pose or recommend conditions in con-
nection with a Commission license, 
certificate, or exemption; 

(vi) An off-the-record communica-
tion, subject to disclosure under para-
graph (g) of this section, that relates 
to: 

(A) The preparation of an environ-
mental impact statement if commu-
nications occur prior to the issuance of 
the final environmental impact state-
ment; or 

(B) The preparation of an environ-
mental assessment where the Commis-
sion has determined to solicit public 
comment on the environmental assess-
ment, if such communications occur 
prior to the issuance of the final envi-
ronmental document. 

(vii) An off-the-record communica-
tion involving individual landowners 
who are not parties to the proceeding 
and whose property would be used or 
abuts property that would be used by 
the project that is the subject of the 
proceeding, subject to disclosure under 
paragraph (g) of this section. 

(viii) An off-the-record communica-
tion from any person related to any na-
tional security-related issue con-
cerning a facility regulated by the 
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Commission or a facility that provides 
Commission-regulated services. 

(2) Except as may be provided by 
Commission order in a proceeding to 
which this subpart applies, the excep-
tions listed under paragraph (e)(1) will 
not apply to any off-the-record commu-
nications made to or by a presiding of-
ficer in any proceeding set for hearing 
under subpart E of this part. 

(f) Treatment of prohibited off-the-
record communications. (1) Commission 
consideration. Prohibited off-the-record 
communications will not be considered 
part of the record for decision in the 
applicable Commission proceeding, ex-
cept to the extent that the Commission 
by order determines otherwise. 

(2) Disclosure requirement. Any 
decisional employee who makes or re-
ceives a prohibited off-the-record com-
munication will promptly submit to 
the Secretary that communication, if 
written, or a summary of the substance 
of that communication, if oral. The 
Secretary will place the communica-
tion or the summary in the public file 
associated with, but not part of, the 
decisional record of the proceeding. 

(3) Responses to prohibited off-the-
record communications. Any party may 
file a response to a prohibited off-the-
record communication placed in the 
public file under paragraph (f)(2) of this 
section. A party may also file a written 
request to have the prohibited off-the-
record communication and the re-
sponse included in the decisional 
record of the proceeding. The commu-
nication and the response will be made 
a part of the decisional record if the re-
quest is granted by the Commission. 

(4) Service of prohibited off-the-record 
communications. The Secretary will in-
struct any person making a prohibited 
written off-the-record communication 
to serve the document, pursuant to 
Rule 2010, on all parties listed on the 
Commission’s official service list for 
the applicable proceeding. 

(g) Disclosure of exempt off-the-record 
communications. (1) Any document, or a 
summary of the substance of any oral 
communication, obtained through an 
exempt off-the-record communication 
under paragraphs (e)(1)(ii), (iv), (v), (vi) 
or (vii) of this section, promptly will be 
submitted to the Secretary and placed 
in the decisional record of the relevant 

Commission proceeding, unless the 
communication was with a cooperating 
agency as described by 40 CFR 1501.6, 
made under paragraph (e)(1)(v) of this 
section. 

(2) Any person may respond to an ex-
empted off-the-record communication. 

(3) Any document, or a summary of 
the substance of any oral communica-
tions, obtained through an exempt off-
the-record communication under para-
graphs (e)(1)(viii) of this section, will 
be submitted promptly to the Sec-
retary and placed in a non-public 
decisional file of the relevant Commis-
sion proceeding and made available to 
parties to the proceeding, subject to 
their signing a non-disclosure agree-
ment. Responses will also be placed in 
the non-public decisional file and held 
confidential. If the Commission deter-
mines that the communication does 
not contain sensitive national secu-
rity-related information, it will be 
placed in the decisional file. 

(h) Public notice requirement of prohib-
ited and exempt off-the-record commu-
nications. (1) The Secretary will, not 
less than every 14 days, issue a public 
notice listing any prohibited off-the-
record communications or summaries 
of the communication received by his 
or her office. For each prohibited off-
the-record communication the Sec-
retary places in the non-decisional pub-
lic file under paragraph (f)(1) of this 
section, the notice will identify the 
maker of the off-the-record commu-
nication, the date the off-the-record 
communication was received, and the 
docket number to which it relates. 

(2) The Secretary will not less than 
every 14 days, issue a public notice list-
ing any exempt off-the-record commu-
nications or summaries of the commu-
nication received by the Secretary for 
inclusion in the decisional record and 
required to be disclosed under para-
graph (g)(1) of this section. 

(3) The public notice required under 
this paragraph (h) will be posted in ac-
cordance with § 388.106 of this chapter, 
as well as published in the FEDERAL 
REGISTER, and disseminated through 
any other means as the Commission 
deems appropriate. 

(i) Sanctions. (1) If a party or its 
agent or representative knowingly 
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makes or causes to be made a prohib-
ited off-the-record communication, the 
Commission may require the party, 
agent, or representative to show cause 
why the party’s claim or interest in 
the proceeding should not be dismissed, 
denied, disregarded, or otherwise ad-
versely affected because of the prohib-
ited off-the-record communication. 

(2) If a person knowingly makes or 
causes to be made a prohibited off-the-
record communication, the Commis-
sion may disqualify and deny the per-
son, temporarily or permanently, the 
privilege of practicing or appearing be-
fore it, in accordance with Rule 2102 
(Suspension). 

(3) Commission employees who are 
found to have knowingly violated this 
rule may be subject to the disciplinary 
actions prescribed by the agency’s ad-
ministrative directives. 

(j) Section not exclusive. (1) The Com-
mission may, by rule or order, modify 
any provision of this section as it ap-
plies to all or part of a proceeding, to 
the extent permitted by law. 

(2) The provisions of this section are 
not intended to limit the authority of 
a decisional employee to decline to en-
gage in permitted off-the-record com-
munications, or where not required by 
any law, statute or regulation, to make 
a public disclosure of any exempted off-
the-record communication. 

[Order 607–A, 65 FR 71254, Nov. 30, 2000, as 
amended by Order 623, 66 FR 67482, Dec. 31, 
2001]

§ 385.2202 Separation of functions 
(Rule 2202). 

In any proceeding in which a Com-
mission adjudication is made after 
hearing, no officer, employee, or agent 
assigned to work upon the investiga-
tion or trial of the proceeding or to as-
sist in the trial thereof, in that or any 
factually related proceeding, shall par-
ticipate or advise as to the findings, 
conclusion or decision, except as a wit-
ness or counsel in public proceedings.

PART 388—INFORMATION AND 
REQUESTS

Sec.
388.101 Scope. 
388.102 Notice of proceedings. 

388.103 Notice and publication of decisions, 
rules, statements of policy, organization 
and operations. 

388.104 Informal advice from Commission 
staff. 

388.105 Procedures for press, television, 
radio, and photographic coverage. 

388.106 Requests for Commission records 
available in the Public Reference Room. 

388.107 Commission records exempt from 
public disclosure. 

388.108 Requests for Commission records not 
available through the Public Reference 
Room (FOIA requests). 

388.109 Fees for record requests. 
388.110 Procedure for appeal of denial of re-

quests for Commission records not pub-
licly available or not available through 
the Public Reference Room, denial of re-
quests for fee waiver or reduction, and 
denial of requests for expedited proc-
essing. 

388.111 Procedures in event of subpoena. 
388.112 Requests for privileged treatment of 

documents submitted to the Commission. 
388.113 Accessing critical energy infrastruc-

ture information.

AUTHORITY: 5 U.S.C. 301–305, 551, 552 (as 
amended), 553–557; 42 U.S.C. 7101–7352.

SOURCE: Order 488, 53 FR 1473, Jan. 20, 1988, 
unless otherwise noted.

§ 388.101 Scope. 

This part prescribes the rules gov-
erning public notice of proceedings, 
publication of decisions, requests for 
informal advice from Commission staff, 
procedures for press, television, radio 
and photographic coverage, requests 
for Commission records, requests for 
confidential treatment of documents 
submitted to the Commission, proce-
dures for responding to subpoenas seek-
ing documents or testimony from Com-
mission employees or former employ-
ees, fees for various requests for docu-
ments, and requests for reduction or 
waiver of these fees.

§ 388.102 Notice of proceedings. 

(a) Public sessions of the Commission 
for taking evidence or hearing argu-
ment; public conferences and hearings 
before a presiding officer; and public 
conferences or hearings in substantive 
rulemaking proceedings, will not be 
held except upon notice. 

(b) Notice of applications, com-
plaints, and petitions, is governed by 
Rule 2009 (notice) in part 385 of this 
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chapter. Notice of applications for cer-
tificates of public convenience and ne-
cessity under section 7 of the Natural 
Gas Act is governed by § 157.9 of this 
chapter (notice of application). Notice 
of public sessions and proceedings and 
of meetings of the Commission is gov-
erned by Rule 2009 (notice) in part 385 
of this chapter. Notice of hearings and 
of initiation or pendency of rule-
making proceedings is governed by 
Rule 1903 (notice in rulemaking pro-
ceedings) in part 385 of this chapter. 
Notice of application under Part I of 
the Federal Power Act for preliminary 
permits and licenses is governed by 
§§ 4.31 and 4.81 of this chapter (accept-
ance or rejection and contents). Notice 
of proposed alterations or surrenders of 
license under section 6 of the Federal 
Power Act may be given by filing and 
publication in the FEDERAL REGISTER 
as stated in Rule 1903 (notice in rule-
making proceedings) in part 385 of this 
chapter, and where deemed desirable by 
the Commission, by local newspaper 
advertisement. Notice of rates charged 
and changes therein is governed by the 
filing requirements of subchapters B 
and E of this chapter (regulations 
under the Federal Power Act and regu-
lations under the Natural Gas Act). 
Other notice required by statute, rule, 
regulation, or order, or deemed desir-
able, may be given by filing and publi-
cation in the FEDERAL REGISTER as 
governed by Rule 1903 in part 385 of this 
chapter (notice in rulemaking pro-
ceedings) or by service as governed by 
Rule 2010 (service) in part 385 of this 
chapter.

§ 388.103 Notice and publication of de-
cisions, rules, statements of policy, 
organization and operations. 

Service of intermediate and final de-
cisions upon parties to the proceedings 
is governed by Rule 2010 (service) in 
part 385 of this chapter. Descriptions of 
the Commission’s organization, its 
methods of operation, statements of 
policy and interpretations, procedural 
and substantive rules, and amendments 
thereto will be filed with and published 
in the FEDERAL REGISTER. Commission 
opinions together with accompanying 
orders, Commission orders, and inter-
mediate decisions will be released to 
the press and made available to the 

public promptly. Copies of Commission 
opinions, orders in the nature of opin-
ions, rulemakings and selected proce-
dural orders, and intermediate deci-
sions which have become final are pub-
lished in the Federal Energy Guidelines 
and upon payment of applicable 
charges, may be obtained from: Com-
merce Clearing House, Inc. 4025 West 
Peterson Avenue, Chicago, Illinois 
60646. Attention: Order Department.

§ 388.104 Informal advice from Com-
mission staff. 

(a) The Commission staff provides in-
formal advice and assistance to the 
general public and to prospective appli-
cants for licenses, certificates, and 
other Commission authorizations. 
Opinions expressed by the staff do not 
represent the official views of the Com-
mission, but are designed to aid the 
public and facilitate the accomplish-
ment of the Commission’s functions. 
Inquiries may be directed to the chief 
of the appropriate office or division. 

(b) Any inquiry directed to the Chief 
Accountant that requires a written re-
sponse must be accompanied by the fee 
prescribed in § 381.301 of this chapter. 

(c) A request directed to the Office of 
the General Counsel for a legal inter-
pretation of any statute or imple-
menting regulation under the jurisdic-
tion of the Commission must be accom-
panied by the fee prescribed in § 381.305 
of this chapter. 

[53 FR 15383, Apr. 29, 1988]

§ 388.105 Procedures for press, tele-
vision, radio, and photographic cov-
erage. 

(a) The Commission issues news re-
leases on major applications, decisions, 
opinions, orders, rulemakings, new 
publications, major personnel changes, 
and other matters of general public in-
terest. Releases are issued by and 
available to the media from the Office 
of External Affairs. Releases may be 
obtained by the public through the 
Public Reference Room. 

(b) Press, television, radio and photo-
graphic coverage of Commission pro-
ceedings is permitted as follows: 

(1) Press tables are located in each 
hearing room, and all sessions of hear-
ings are open to the press, subject to 
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standards of conduct applicable to all 
others present; 

(2) Television, movie and still cam-
eras, and recording equipment are per-
mitted in hearing rooms prior to the 
opening of a hearing or oral arguments, 
and during recesses, upon prior ar-
rangement with the Commission or 
presiding administrative law judge. All 
equipment must be removed from the 
room before hearings or oral argu-
ments begin or resume; 

(3) Television, movie and still cam-
eras, and recording equipment may not 
be used while hearings and oral argu-
ments before administrative law judges 
are in progress; 

(4) Television and press cameras and 
recording equipment may be used at 
Commission press conferences under 
prior arrangement with the Office of 
External Affairs, provided their use 
does not interfere with the orderly con-
duct of the press conference; 

(5) Regulations pertaining to the use 
of television, movie and still cameras, 
and recording equipment in in connec-
tion with the Commission’s open public 
meetings under the Government in the 
Sunshine Act are found in § 375.203 of 
this chapter.

§ 388.106 Requests for Commission 
records available in the Public Ref-
erence Room. 

(a)(1) A Public Reference Room is 
maintained at the Commission’s head-
quarters and is open during regular 
business hours as provided in 
§ 375.101(c) of this chapter. Documents 
may be obtained in person or in writing 
from the Public Reference Room by 
reasonably describing the records 
sought. 

(2) Documents created by FERC on or 
after November 1, 1996, or earlier in 
some instances, also are electronically 
available on the Commission’s World 
Wide Web site, (www.ferc.fed.us), and 
the Bulletin Board Network. All public 
documents created or received by the 
Commission since November 1995 will 
be electronically available upon imple-
mentation of the Records and Informa-
tion Management System (RIMS) on 
the Web. These may be accessed in per-
son using a personal computer in the 
Public Reference Room, or by using a 

personal computer with a modem at a 
remote location. 

(b) The public records of the Commis-
sion that are available for inspection 
and copying upon request in the Public 
Reference Room, or are otherwise 
available under paragraph (a)(2) of this 
section, include: 

(1) Applications, declarations, com-
plaints, petitions, and other papers 
seeking Commission action; 

(2) Financial, statistical, and other 
reports to the Commission, power sys-
tem statements of claimed cost of li-
censed projects, original cost and re-
classification studies, proposed ac-
counting entries, certificates of notifi-
cation (under section 204(e) of the Fed-
eral Power Act), rates or rate schedules 
and related data and concurrences, and 
other filings and submittals to the 
Commission in compliance with the re-
quirements of any statute, executive 
order, or Commission rule, regulation, 
order, license, or permit; 

(3) Answers, replies, responses, objec-
tions, protests, motions, stipulations, 
exceptions, other pleadings, notices, 
certificates, proofs of service, tran-
scripts of oral arguments, and briefs in 
any matter of proceeding; 

(4) Exhibits, attachments and appen-
dices to, amendments and corrections 
of, supplements to, or transmittals or 
withdrawals of any of the foregoing; 

(5) All parts of the formal record in 
any matter or proceeding set for for-
mal or statutory hearing, and any 
Commission correspondence related 
thereto; 

(6) Presiding officer actions, cor-
respondence, and memoranda to or 
from others, with the exception of in-
ternal communications within the Of-
fice of Administrative Law Judges: 

(7) Commission orders, notices, find-
ings, opinions, determinations, and 
other actions in a matter or pro-
ceeding; 

(8) Commission correspondence relat-
ing to any furnishing of data or infor-
mation, except to or by another 
branch, department, or agency of the 
Government; 

(9) Commission correspondence with 
respect to the furnishing of data, infor-
mation, comments, or recommenda-
tions to or by another branch, depart-
ment, or agency of the Government 
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where furnished to satisfy a specific re-
quirement of a statute or where made 
public by that branch, department or 
agency; 

(10) Staff reports on statements of 
claimed cost by licensees when such re-
ports have been served on the licensee; 

(11) Commission correspondence on 
interpretation of the Uniform System 
of Accounts and letters on such inter-
pretation signed by the Chief Account-
ant and sent to persons outside the 
Commission; 

(12) Commission correspondence on 
the interpretation or applicability of 
any statute, rule, regulation, order, li-
cense, or permit issued or administered 
by the Commision, and letters of opin-
ion on that subject signed by the Gen-
eral Counsel and sent to persons out-
side the Commission; 

(13) Copies of the filings, certifi-
cations, pleadings, records, briefs, or-
ders, judgments, decrees, and mandates 
in court proceedings to which the Com-
mission is a party and the correspond-
ence with the courts or clerks of court; 

(14) The Commission’s Directives 
System; 

(15) The Commission’s opinions, deci-
sions, orders and rulemakings; 

(16) Reports, decisions, maps, and 
other information on electric power 
and natural gas industries; 

(17) Subject index of major Commis-
sion actions; 

(18) Annual report to Congress in 
which the Commission’s operations 
during a past fiscal year are described; 
and 

(19) Statements of policy and inter-
pretations which have been adopted by 
the Commission and are not published 
in the FEDERAL REGISTER; 

(20) Administrative staff manuals and 
instructions to staff that affect a mem-
ber of the public; 

(21)(i) Copies of all records released 
under § 388.108, which, because of their 
nature and subject, the Director of the 
Office of External Affairs has deter-
mined are likely to be requested again, 
and 

(ii) An index of the records so des-
ignated; 

(22) Reference materials and guides 
for requesting Commission records as 
required by 5 U.S.C. § 552(g), as amend-
ed; and 

(23) Commission correspondence re-
lating to the foregoing. 

(c) For purposes of this section, 
(1) Commission correspondence includes 

written communications and enclo-
sures, in hard copy or electronic for-
mat, received from others outside the 
staff and intended for the Commission 
or sent to others outside the staff and 
signed by the Chairman, a Commis-
sioner, the Secretary, the Executive 
Director, or other authorized official, 
except those which are personal. 

(2) Formal record includes: 
(i) Filings and submittals in a matter 

or proceeding, 
(ii) Any notice or Commission order 

initiating the matter or proceeding, 
and 

(iii) If a hearing is held, the designa-
tion of the presiding officer, transcript 
of hearing, exhibits received in evi-
dence, exhibits offered but not received 
in evidence, offers of proof, motions, 
stipulations, subpoenas, proofs or serv-
ice, references to the Commission, and 
determinations made by the Commis-
sion thereon, certifications to the Com-
mission, and anything else upon which 
action of the presiding officer or the 
Commission may be based. 

The formal record does not include pro-
posed testimony or exhibits not offered 
or received in evidence. 

(3) Matter or proceeding means the 
Commission’s elucidation of the rel-
evant facts and applicable law, consid-
eration thereof, and action thereupon 
with respect to a particular subject 
within the Commission’s jurisdiction, 
initiated by a filing or submittal or a 
Commission notice or order. 

[Order 488, 53 FR 1473, Jan. 20, 1988, as 
amended by Order 597, 63 FR 5453, Feb. 3, 
1998]

§ 388.107 Commission records exempt 
from public disclosure. 

The following records are exempt 
from disclosure. 

(a)(1) Records specifically authorized 
under criteria established by an Execu-
tive order to be kept secret in the in-
terest of national defense or foreign 
policy, and 

(2) Those records are in fact properly 
classified pursuant to such Executive 
order; 
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(b) Records related solely to the in-
ternal personnel rules and practices of 
an agency; 

(c) Records specifically exempted 
from disclosure by statute, provided 
that such statute: 

(1) Requires that the matters be 
withheld from the public in such a 
manner as to leave no discretion on the 
issue, or 

(2) Establishes particular criteria for 
withholding or refers to particular 
types of matters to be withheld; 

(d) Trade secrets and commercial or 
financial information obtained from a 
person and privileged or confidential; 

(e) Interagency or intraagency 
memoranda or letters which would not 
be available by law to a party other 
than an agency in litigation with the 
agency; 

(f) Personnel and medical files and 
similar files the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy; 

(g) Records or information compiled 
for law enforcement purposes, but only 
to the extent that the production of 
such law enforcement records or infor-
mation: 

(1) Could reasonably be expected to 
interfere with enforcement pro-
ceedings, 

(2) Would deprive a person of a right 
to a fair trial or an impartial adjudica-
tion, 

(3) Could reasonably be expected to 
constitute an unwarranted invasion of 
personal privacy, 

(4) Could reasonably be expected to 
disclose the identity of a confidential 
source, including a state, local, or for-
eign agency or authority or any pri-
vate institution which furnished infor-
mation on a confidential basis, and, in 
the case of a record or information 
compiled by a criminal law enforce-
ment authority in the course of a 
criminal investigation, or by an agency 
conducting a lawful national security 
intelligence investigation, information 
furnished by a confidential source, 

(5) Would disclose techniques and 
procedures for law enforcement inves-
tigations or prosecutions, or would dis-
close guidelines for law enforcement 
investigations or prosecutions if such 
disclosure could reasonably be ex-

pected to risk circumvention of the 
law, or 

(6) Could reasonably be expected to 
endanger the life or physical safety of 
any individual; 

(h) Geological and geophysical infor-
mation and data, including maps, con-
cerning wells. 

[Order 488, 53 FR 1473, Jan. 20, 1988, as 
amended by Order 597, 63 FR 5453, Feb. 3, 
1998]

§ 388.108 Requests for Commission 
records not available through the 
Public Reference Room (FOIA re-
quests). 

(a)(1) Except as provided in para-
graph (a)(2) of this section, a person 
may request access to Commission 
records, including records maintained 
in electronic format, that are not 
available through the Public Reference 
Room, by using the following proce-
dures: 

(i) The request must be in writing, 
addressed to the Director, Office of Ex-
ternal Affairs, and clearly marked 
‘‘Freedom of Information Act Re-
quest.’’ 

(ii) The request must include: 
(A) A statement by the requester of a 

willingness to pay a reasonable fee or 
fees not to exceed a specific amount, or 

(B) A request for waiver or reduction 
or fees. 

(iii) The request must identify the 
fee category of the request, consistent 
with the provisions of § 388.109(b) (1) 
and (2). 

(2) A request that fails to provide the 
identification required in paragraph 
(a)(1)(iii) of this section will not be 
processed until the Director, Office of 
External Affairs, can ascertain the re-
quester’s fee category. 

(3) A request for records received by 
the Commission not addressed and 
marked as indicated in paragraph 
(a)(1)(i) of this section will be so ad-
dressed and marked by Commission 
personnel as soon as it is properly iden-
tified, and forwarded immediately to 
the Director, Office of External Affairs. 

(4) Requests made pursuant to this 
section will be considered to be re-
ceived upon actual receipt by the Di-
rector, Office of External Affairs, un-
less otherwise indicated in paragraph 
(a)(5) of this section. 
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(5) Except for the purpose of making 
a determination regarding expedited 
processing under paragraph (d)(3) of 
this section, no request will be deemed 
received while there is an unresolved 
fee waiver issue under § 388.109(b)(6), 
unless the requester has provided a 
written statement agreeing to pay 
some or all fees pending the outcome of 
the waiver question. 

(b)(1) Multitrack processing. Upon re-
ceipt of a request, the Director, Office 
of External Affairs, will place the re-
quest in one of three tracks for proc-
essing: 

(i) Track One—records that are read-
ily identifiable and were previously 
cleared for release (including those 
subject to multiple requests and placed 
in the Public Reference Room); 

(ii) Track Two—records that are 
readily identifiable, and require lim-
ited review; and 

(iii) Track Three—complex and/or vo-
luminous records requiring a signifi-
cant search and/or review. 

(2) Each track specified in paragraph 
(b)(1) of this section will be processed 
on a first in, first out basis, where 
practicable. A requester may modify a 
request to obtain processing on a faster 
track. 

(c)(1) Timing of response. Except as 
provided in paragraphs (c)(4) and (d)(3) 
of this section, within 20 working days 
after receipt of the request for agency 
records, the Director, Office of Exter-
nal Affairs, will comply with the re-
quest or deny the request in whole or 
in part, and will notify the requester of 
the determination, of the reasons for a 
decision to withhold any part of a re-
quested document, and of the right of 
the requester to appeal any adverse de-
termination in writing to the General 
Counsel or General Counsel’s designee. 

(2) The Director, Office of External 
Affairs, will attempt to provide records 
in the form or format requested, where 
feasible, but will not provide more than 
one copy of any record to a requester. 

(3) Any determination by the Direc-
tor, Office of External Affairs, to with-
hold information will, where feasible, 
indicate the approximate volume of in-
formation withheld, and will indicate, 
for partially-released materials, where 
redactions have been made, unless to 

do so would harm an interest protected 
by a FOIA exemption. 

(4) The time limit for the initial de-
termination required by paragraph 
(c)(1) of this section may be extended 
as set forth in § 388.110(b). 

(d)(1) Expedited processing. A re-
quester may seek expedited processing 
on the basis of a compelling need. Ex-
pedited processing will be granted if 
the requester demonstrates that: 

(i) Failure to obtain the records on 
an expedited basis can reasonably be 
expected to pose an imminent threat to 
the life or physical safety of an indi-
vidual, or 

(ii) In the case of a requester pri-
marily engaged in the dissemination of 
information, there is an urgency to in-
form the public concerning Federal 
Government activity. 

(2) A request for expedited processing 
under this section must be supported 
with detailed credible documentation, 
including a statement certified to be 
true and correct to the requester’s best 
knowledge and belief. 

(3) The Director, Office of External 
Affairs, will decide within 10 calendar 
days of receipt of the request whether 
it is eligible for expedited processing. 
The Director will notify the requester 
of the reasons for denial of expedited 
processing and of the right of the re-
quester to appeal to the General Coun-
sel or General Counsel’s designee. 

(e) The procedure for appeal of denial 
of a request for Commission records, or 
denial of a request for expedited proc-
essing, is set forth in § 388.110. 

[Order 488, 53 FR 1473, Jan. 20, 1988, as 
amended by Order 562, 58 FR 62521, Nov. 29, 
1993; Order 597, 63 FR 5453, Feb. 3, 1998]

§ 388.109 Fees for record requests. 
(a) Fees for records available through 

the Public Reference Room—(1) General 
rule. The fee for finding and duplicating 
records available in the Commission’s 
Public Reference Room will vary de-
pending on the size and complexity of 
the request. A schedule of fees for such 
services is prescribed annually. A per-
son can obtain a copy of the schedule 
of fees in person or by mail from the 
Public Reference Room. Copies of docu-
ments also may be made on self-service 
duplicating machines located in the 
Public Reference Room. In addition, 
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copies of data extracted from the Com-
mission’s files through electronic 
media are available on a reimbursable 
basis, upon written request to the Pub-
lic Reference Room. 

(2) Stenographic reports of Commis-
sion hearings are made by a private 
contractor. Interested persons may ob-
tain copies of public hearing tran-
scripts from the contractor at prices 
set in the contract, or through the 
search and duplication service noted 
above. Copies of the contract are avail-
able for public inspection in the Public 
Reference Room. 

(3) Copies of transcripts, electronic 
recordings, or minutes of Commission 
meetings closed to public observation 
containing material nonexempt pursu-
ant to § 375.206(f) of this chapter are 
also available at the actual cost of du-
plication or transcription. 

(4)(i) The public may purchase hard 
copies of documents available in elec-
tronic form from the Commission’s 
Federal Energy Regulatory Records In-
formation System (FERRIS) for 20 
cents per page. 

(ii) The public may purchase hard 
copies of documents that are available 
on microform from RIMS for 15 cents 
per page. There will be no fee for re-
quests for RIMS microform documents 
consisting of ten or fewer pages. 

(5) Except for requests for certifi-
cation by Government agencies, cer-
tification of copies of official Commis-
sion records must be accompanied by a 
fee of $5.00 per document. Inquiries and 
orders may be made to the Public Ref-
erence Room in person or by mail. 

(6) The fee schedule for Commission 
documents is available on the Commis-
sion’s Web site at www.ferc.fed.us.

(b) Fees for records not available 
through the Public Reference Room 
(FOIA requests). The cost of duplication 
of records not available in the Public 
Reference Room will depend on the 
number of documents requested, the 
time necessary to locate the docu-
ments requested, and the category of 
the persons requesting the records. The 
procedures for appeal of requests for 
fee waiver or reduction are set forth in 
§ 388.110. 

(1) Definitions. For the purpose of 
paragraph (b) of this section: 

(i) Commercial use request means a re-
quest from or on behalf of one who 
seeks information for a use or purpose 
that furthers commercial, trade, or 
profit interests as these phrases are 
commonly known or have been inter-
preted by the courts in the context of 
the Freedom of Information Act; 

(ii) Educational institution refers to a 
preschool, a public or private elemen-
tary or secondary school, an institu-
tion of graduate higher education, an 
institution of undergraduate higher 
education, an institution of profes-
sional education, and an institution of 
vocational education, which operates a 
program of scholarly research; 

(iii) Noncommercial scientific institu-
tion refers to an institution that is not 
operated on a commercial basis and 
which is operated solely for the pur-
pose of conducting scientific research 
the results of which are not intended to 
promote any particular product or in-
dustry; 

(iv) Representative of the news media 
refers to any person actively gathering 
news for an entity that is organized 
and operated to publish or broadcast 
news to the public. The term news 
means information that is about cur-
rent events or that would be of current 
interest to the public. Examples of 
news media entities include television 
or radio stations broadcasting to the 
public at large, and publishers of peri-
odicals (but only in those instances 
when the periodicals can qualify as dis-
seminations of ‘‘news’’) who make 
their products available for purchase or 
subscription by the general public. 
These examples are not intended to be 
all-inclusive. Moreover, as traditional 
methods of news delivery evolve (e.g., 
electronic dissemination of newspapers 
through telecommunications services), 
such alternative media may be in-
cluded in this category. A freelance 
journalist may be regarded as working 
for a news organization if the jour-
nalist can demonstrate a solid basis for 
expecting publication through that or-
ganization, even though the journalist 
is not actually employed by the news 
organization. A publication contract 
would be the clearest proof, but the 
Commission may also look to the past 
publication record of a requester in 
making this determination. 
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(2) Fees. (i) If documents are re-
quested for commercial use, the Com-
mission will charge the employee’s 
hourly pay rate plus 16 percent for ben-
efits for document search time and for 
document review time, and 15 cents per 
page for duplication. Commercial use 
requests are not entitled to two hours 
of free seach time or 100 free pages of 
reproduction of documents. 

(ii) If documents are not sought for 
commercial use and the request is 
made by an educational or 
noncommerical scientific institution, 
whose purpose is scholarly or scientific 
research, or a representative of the 
news media, the Commission will 
charge 15 cents per page for duplica-
tion. There is no charge for the first 100 
pages. 

(iii) For a request not described in 
paragraphs (b)(2)(i) or (ii) of this sec-
tion the Commission will charge the 
employee’s hourly pay rate plus 16 per-
cent for benefits for document search 
time and 15 cents per page for duplica-
tion. There is no charge for the first 100 
pages of reproduction and the first two 
hours of search time will be furnished 
without charge. 

(iv) The Director, Office of External 
Affairs, will normally provide docu-
ments by regular mail, with postage 
prepaid by the Commission. However, 
the requester may authorize special de-
livery, such as express mail, at the re-
quester’s own expense. 

(v) The Commission, or its designee, 
may establish minimum fees below 
which no charges will be collected, if it 
determines that the costs of routine 
collection and processing of the fees 
are likely to equal or exceed the 
amount of the fees. If total fees as-
sessed by Commission staff for a Free-
dom of Information Act request are 
less than the appropriate threshold, 
the Commission may not charge the re-
questers. 

(vi) Payment of fees must be by 
check or money order made payable to 
the U.S. Treasury. 

(vii) Requesters may not file mul-
tiple requests at the same time, each 
seeking portions of a document or doc-
uments, solely in order to avoid pay-
ment of fees. When the Commission 
reasonably believes that a requester, or 
a group of requesters acting in concert, 

is attempting to break a request down 
into a series of requests for the purpose 
of evading assessment of fees, or other-
wise reasonably believes that two or 
more requests constitute a single re-
quest, the Commission may aggregate 
any such requests and charge the re-
quester accordingly. The Commission 
will not aggregate multiple requests on 
unrelated subjects from a requester. 
Aggregated requests may qualify for an 
extension of time under § 388.110(b). 

(3) Fees for unsuccessful search. The 
Commission may assess charges for 
time spent searching, even if it fails to 
locate the records, or if records located 
are determined to be exempt from dis-
closure. If the Commission estimates 
that search charges are likely to ex-
ceed $25, it will notify the requester of 
the estimated amount of search fees, 
unless the requester has indicated in 
advance willingness to pay fees as high 
as those anticipated. The requester can 
meet with Commission personnel with 
the object of reformulating the request 
to meet his or her needs at a lower 
cost. 

(4) Interest—notice and rate. The Com-
mission will assess interest charges on 
an unpaid bill starting on the 31st day 
following the day on which the billing 
was sent. Interest will be at the rate 
prescribed in 31 U.S.C. 3717 and will ac-
crue from the date of the billing. 

(5) Advance payments. The Commis-
sion will require a requester to make 
an advance payment, i.e., payment be-
fore work is commenced or continued 
on a request, if: 

(i) The Commission estimates or de-
termines that allowable charges that a 
requester may be required to pay are 
likely to exceed $250. The Commission 
will notify the requester of the esti-
mated cost and either require satisfac-
tory assurance of full payment where 
the requester has a history of prompt 
payment of fees, or require advance 
payment of the charges if a requester 
has no history of payment; or 

(ii) A requester has previously failed 
to pay a fee charged in a timely fash-
ion. The Commission will require the 
requester to pay the full amount owed 
plus any applicable interest, and to 
make an advance payment of the full 
amount of the estimated fee before the 
Commission will begin to process a new 
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request or a pending request from that 
requester. When the Commission re-
quires advance payment or an agree-
ment to pay under this paragraph, or 
under § 388.108(a)(5), the administrative 
time limits prescribed in this part will 
begin only after the Commission has 
received the required payments, or 
agreements. 

(c) Fee reduction or waiver. (1) Any fee 
described in this section may be re-
duced or waived if the requester dem-
onstrates that disclosure of the infor-
mation sought is: 

(i) In the public interest because it is 
likely to contribute significantly to 
public understanding of the operations 
or activities of the government, and 

(ii) Not primarily in the commercial 
interest of the requester. 

(2) The Commission will consider the 
following criteria to determine the 
public interest standard: 

(i) Whether the subject of the re-
quested records concerns the oper-
ations or activities of the government; 

(ii) Whether the disclosure is likely 
to contribute to an understanding of 
government operations or activities; 

(iii) Whether disclosure of the re-
quested information will contribute to 
public understanding; and 

(iv) Whether the disclosure is likely 
to contribute significantly to public 
understanding of government oper-
ations or facilities. 

(3) The Commission will consider the 
following criteria to determine the 
commercial interest of the requester: 

(i) Whether the requester has a com-
mercial interest that would be 
furthered by the requested disclosure; 
and, if so 

(ii) Whether the magnitude of the 
identified commercial interest of the 
requester is sufficiently large, in com-
parison with the public interest in dis-
closure, that disclosure is primarily in 
the commercial interest of the re-
quester. 

(4) This request for fee reduction or 
waiver must accompany the initial re-
quest for records and will be decided 
under the same procedures used for 
record requests. 

(d) Debt collection. The Commission 
will use the authorities mandated in 
the Debt Collection Act of 1982, 31 
U.S.C. 3711, 3716–3719 (1982), including 

disclosure to consumer reporting agen-
cies and use of collection agencies, 
where appropriate, to encourage pay-
ment of outstanding unpaid FOIA in-
voices. 

(e) Annual adjustment of fees—(1) Up-
date and publication. The Commission, 
by its designee, the Executive Director, 
will update the fees established in this 
section each fiscal year. The Executive 
Director will publish the fees in the 
FEDERAL REGISTER.

(2) Payment of updated fees. The fee 
applicable to a particular Freedom of 
Information Act request will be the fee 
in effect on the date that the request is 
received. 

[Order 488, 53 FR 1473, Jan. 20, 1988, as 
amended by Order 597, 63 FR 5454, Feb. 3, 
1998; Order 640, 65 FR 33448, May 24, 2000; 
Order 625, 67 FR 21996, May 2, 2002]

§ 388.110 Procedure for appeal of de-
nial of requests for Commission 
records not publicly available or 
not available through the Public 
Reference Room, denial of requests 
for fee waiver or reduction, and de-
nial of requests for expedited proc-
essing. 

(a)(1) A person whose request for 
records, request for fee waiver or re-
duction, or request for expedited proc-
essing is denied in whole or part may 
appeal that determination to the Gen-
eral Counsel or General Counsel’s des-
ignee within 45 days of the determina-
tion. Appeals filed pursuant to this sec-
tion must be in writing, addressed to 
the General Counsel of the Commis-
sion, and clearly marked ‘‘Freedom of 
Information Act Appeal.’’ Such an ap-
peal received by the Commission not 
addressed and marked as indicated in 
this paragraph will be so addressed and 
marked by Commission personnel as 
soon as it is properly identified and 
then will be forwarded to the General 
Counsel. Appeals taken pursuant to 
this paragraph will be considered to be 
received upon actual receipt by the 
General Counsel. 

(2) The General Counsel or the Gen-
eral Counsel’s designee will make a de-
termination with respect to any appeal 
within 20 working days after the re-
ceipt of such appeal. An appeal of the 
denial of expedited processing will be 
considered as expeditiously as possible 
within the 20 working day period. If, on
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appeal, the denial of the request for 
records, fee reduction, or expedited 
processing is upheld in whole or in 
part, the General Counsel or the Gen-
eral Counsel’s designee will notify the 
person making the appeal of the provi-
sions for judicial review of that deter-
mination. 

(b)(1) Extension of time. In unusual 
circumstances, the time limits pre-
scribed for making the initial deter-
mination pursuant to § 388.108 and for 
deciding an appeal pursuant to this 
section may be extended by up to 10 
working days, by the Secretary, who 
will send written notice to the re-
quester setting forth the reasons for 
such extension and the date on which a 
determination or appeal is expected to 
be dispatched. 

(2) The extension permitted by para-
graph (b)(1) of this section may be 
made longer than 10 working days 
when the Commission notifies the re-
quester within the initial response 
time that the request cannot be proc-
essed in the specified time, and the re-
quester is provided an opportunity to 
limit the scope of the request to allow 
processing within 20 working days; or 
to arrange with the Commission an al-
ternative time frame. 

(3) Two or more requests aggregated 
into a single request under 
§ 388.109(b)(2)(vii) may qualify for an ex-
tension of time if the requests, as ag-
gregated, otherwise satisfy the unusual 
circumstances specified in this section. 

(4) Unusual circumstances means: 
(i) The need to search for and collect 

the requested records from field facili-
ties or other establishments that are 
separate from the office processing the 
requests; 

(ii) The need to search for, collect, 
and appropriately examine a volumi-
nous amount of separate and distinct 
records which are demanded in a single 
request; or 

(iii) The need for consultation, which 
will be conducted with all practicable 
speed, with another agency having a 
substantial interest in the determina-
tion of the request or among two or 
more components of the agency having 

substantial subject-matter interest 
therein. 

[Order 488, 53 FR 1473, Jan. 20, 1988, as 
amended by Order 597, 63 FR 5455, Feb. 3, 
1998]

§ 388.111 Procedures in event of sub-
poena. 

(a)(1) The procedures specified in this 
section will apply to all subpoenas di-
rected to Commission employees that 
relate in any way to the employees’ of-
ficial duties. These procedures will also 
apply to subpoenas directed to former 
Commission employees if the sub-
poenas seek nonpublic materials or in-
formation acquired during Commission 
employment. The provisions of para-
graph (c) of this section will also apply 
to subpoenas directed to the Commis-
sion. 

(2) For purposes of this section, 
(i) Employees, except where otherwise 

specified, includes ‘‘special government 
employees’’ and other Commission em-
ployees; and 

(ii) Nonpublic includes any material 
or information which is exempt from 
availability for public inspection and 
copying; 

(iii) Special government employees in-
cludes consultants and other employ-
ees as defined by section 202 of Title 18 
of the United States Code. 

(iv) Subpoena means any compulsory 
process in a case or matter, including a 
case or matter to which the Commis-
sion is not a party; 

(b) Any employee who is served with 
a subpoena must promptly advise the 
General Counsel of the Commission of 
the service of the subpoena, the nature 
of the documents or information 
sought, and all relevant facts and cir-
cumstances. Any former employee who 
is served with a subpoena that con-
cerns nonpublic information shall 
promptly advise the General Counsel of 
the Commission of the service of the 
subpoena, the nature of the documents 
or information sought, and all relevant 
facts and circumstances. 

(c) A party causing a subpoena to be 
issued to the Commission or any em-
ployee or former employee of the Com-
mission must furnish a statement to 
the General Counsel of the Commis-
sion. This statement must set forth the 
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party’s interest in the case or matter, 
the relevance of the desired testimony 
or documents, and a discussion of 
whether the desired testimony or docu-
ments are reasonably available from 
other sources. If testimony is desired, 
the statement must also contain a gen-
eral summary of the testimony and a 
discussion of whether Commission 
records could be produced and used in 
lieu of testimony. Any authorization 
for testimony will be limited to the 
scope of the demand as summarized in 
such statement. 

(d) Commission records or informa-
tion which are not part of the public 
record will be produced only upon au-
thorization by the Commission. 

(e) The Commission or its designee 
will consider and act upon subpoenas 
under this section with due regard for 
statutory restrictions, the Commis-
sion’s Rules of Practice and Procedure, 
and the public interest, taking into ac-
count factors such as applicable privi-
leges including the deliberative process 
privilege; the need to conserve the 
time of employees for conducting offi-
cial business; the need to avoid spend-
ing the time and money of the United 
States for private purposes; the need to 
maintain impartiality between private 
litigants in cases where a substantial 
government interest is not involved; 
and the established legal standards for 
determining whether justification ex-
ists for the disclosure of confidential 
information and records. 

(f) The Commission authorizes the 
General Counsel or the General Coun-
sel’s designee to make determinations 
under this section.

§ 388.112 Requests for privileged treat-
ment of documents submitted to the 
Commission.

(a) Scope. Any person submitting a 
document to the Commission may re-
quest privileged treatment by claiming 
that some or all of the information 
contained in a particular document is 
exempt from the mandatory public dis-
closure requirements of the Freedom of 
Information Act, 5 U.S.C. 552, and 
should otherwise be withheld from pub-
lic disclosure. 

(b) Procedures. A person claiming 
that information is privileged under (a) 
of this section must file: 

(1) For documents submitted in hard 
copy, 

(i) A written statement requesting 
privileged treatment for some or all of 
the information in a document, and the 
justification for nondisclosure of the 
information; 

(ii) The original document, boldly in-
dicating on the front page ‘‘Contains 
Privileged Information—Do Not Re-
lease’’ and identifying within the docu-
ment the information for which the 
privileged treatment is sought; 

(iii) Fourteen copies of the document 
without the information for which 
privileged treatment is sought, and 
with a statement indicating that infor-
mation has been removed for privileged 
treatment; 

(iv) The name, title, address, tele-
phone number, and telecopy informa-
tion of the person or persons to be con-
tacted regarding the request for privi-
leged treatment of documents sub-
mitted to the Commission. 

(2) For documents submitted on elec-
tronic media, 

(i) A written statement requesting 
privileged treatment for some or all of 
the information on the electronic 
media, and the justification for non-
disclosure of the information; 

(ii) One copy of a complete filing on 
the electronic media marked ‘‘Contains 
Privileged Information—Do Not Re-
lease’’ and identifying on the 
electornic media only the information 
for which the privileged treatment is 
sought with one paper copy also 
marked ‘‘Contains Privileged 
Information—Do Not Release’’; 

(iii) One copy of the electronic media 
without the information for which 
privileged treatment is sought and 
with a statement that information has 
been removed for privileged treatment 
with fourteen paper copies without the 
information for which privileged treat-
ment is sought; and 

(iv) The name, title, address, tele-
phone number and telecopy informa-
tion of the person or persons to be con-
tacted regarding the request for privi-
leged treatment of documents sub-
mitted to the Commission. 

(c) Effect of privilege claim—(1) For 
documents filed with the Commission. (i) 
The Secretary of the Commission will 
place documents for which privileged 
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treatment is sought in accordance with 
paragraph (b)(1)(ii) of this section in a 
nonpublic file, while the request for 
privileged treatment is pending. By 
placing documents in a nonpublic file, 
the Commission is not making a deter-
mination on any claim for privilege. 
The Commission retains the right to 
make determinations with regard to 
any claim of privilege, and the discre-
tion to release information as nec-
essary to carry out its jurisdictional 
responsibilities. 

(ii) The Secretary of the Commission 
will place the request for privileged 
treatment described in paragraph (b)(1) 
of this section and a copy of the origi-
nal document described in paragraph 
(b)(1)(iii) of this section in a public file, 
while the request for privilege treat-
ment is pending. 

(2) For documents submitted to Commis-
sion staff. The notification procedures 
of paragraphs (d) (e) and (f) of this sec-
tion will be followed by staff before 
making a document public. 

(d) Notification of request and oppor-
tunity to comment. When a FOIA re-
quester seeks a document for which 
privilege is claimed, the Commission 
official who will decide whether to 
make the document public will notify 
the person who submitted the docu-
ment and give the person an oppor-
tunity (at least five days) in which to 
comment in writing on the request. A 
copy of this notice will be sent to the 
FOIA requester. 

(e) Notification before release. Notice 
of a decision by the Director, Office of 
External Affairs, the Chairman of the 
Commission, the General Counsel or 
General Counsel’s designee, a presiding 
officer in a proceeding under part 385 of 
this chapter, or any other appropriate 
official to deny a claim of privilege, in 
whole or in part, will be given to any 
person claiming that information is 
privileged no less than five days before 
public disclosure. The notice will brief-
ly explain why the person’s objections 
to disclosure are not sustained by the 
Commission. A copy of this notice will 
be sent to the FOIA requester. 

(f) Notification of suit in Federal courts. 
When a FOIA requester brings suit to 
compel disclosure of confidential com-
mercial information, the Commission 
will notify the person who submitted 

documents containing confidential 
commercial information of the suit. 

[Order 488, 53 FR 1473, Jan. 20, 1988, as 
amended at 53 FR 15032, Apr. 27, 1988; Order 
448–A, 54 FR 47761, Nov. 17, 1989; Order 562, 58 
FR 62521, Nov. 29, 1993; Order 597, 63 FR 5455, 
Feb. 3, 1998]

EFFECTIVE DATE NOTE: By Order 630, 68 FR 
9869, Mar. 3, 2003, § 388.112 was revised, effec-
tive Apr. 2, 2003. For the convenience of the 
user, the revised text follows:

§ 388.112 Requests for privileged treatment 
of documents submitted to the Commis-
sion. 

(a) Scope. (1) Any person submitting a doc-
ument to the Commission may request privi-
leged treatment by claiming that some or all 
of the information contained in a particular 
document is exempt from the mandatory 
public disclosure requirements of the Free-
dom of Information Act, 5 U.S.C. 552, and 
should be withheld from public disclosure. 

(2) Any person submitting documents con-
taining critical energy infrastructure infor-
mation (CEII) as defined in § 388.113 should 
follow the procedures specified in this sec-
tion. 

(b) Procedures. A person claiming that in-
formation is privileged under paragraph (a) 
of this section must file: 

(1) For documents submitted in hard copy, 
(i) A written statement requesting privi-

leged treatment for some or all of the infor-
mation in a document, and the justification 
for nondisclosure of the information; 

(ii) One of the following: 
(A) In all cases where the privileged infor-

mation or CEII can, as a practical matter, be 
segregated into a separate document or ap-
pendix: 

(1) Fourteen copies of the original docu-
ment, indicating in bold print on the front 
page either ‘‘Privileged Information Con-
tained in Attachment’’ or ‘‘Critical Energy 
Infrastructure Information Contained in At-
tachment,’’ and 

(2) One separate document or appendix, in-
dicating in bold print on the front page ei-
ther ‘‘Contains Privileged Information—Do 
Not Release’’ or ‘‘Contains Critical Energy 
Infrastructure Information—Do Not Re-
lease,’’ with every page in the document or 
appendix marked either ‘‘Privileged 
Information—Do Not Release’’ or ‘‘Critical 
Energy Infrastructure Information—Do Not 
Release,’’ or 

(B) In cases where the privileged informa-
tion or CEII cannot reasonably or coherently 
be separated into a separate document or ap-
pendix: 

(1) The original document, indicating in 
bold print on the front page either ‘‘Contains 
Privileged Information—Do Not Release,’’ or 
‘‘Contains Critical Energy Infrastructure 
Information—Do Not Release’’ and, on every
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page containing privileged information or 
CEII, the marking ‘‘Privileged Information—
Do Not Release,’’ or ‘‘Critical Energy Infra-
structure Information—Do Not Release,’’ 
with the privileged information or CEII 
clearly identified, and 

(2) Fourteen copies of the document with-
out the information for which privileged 
treatment is sought, and with a statement 
indicating that information has been re-
moved for privileged treatment, and 

(iii) The name, title, address telephone 
number, e-mail address, and facsimile num-
ber of the person or persons to be contacted 
regarding the request for privileged treat-
ment of documents submitted to the Com-
mission. 

(2) For documents submitted on electronic 
media, 

(i) A written statement requesting privi-
leged treatment for some or all of the infor-
mation on the electronic media, and the jus-
tification for non-disclosure of the informa-
tion; 

(ii) One of the following: 
(A) In all cases where the privileged infor-

mation or CEII can, as a practical matter, be 
segregated into a separate document or ap-
pendix: 

(1) One copy of the electronic media and 
fourteen paper copies of a filing all without 
the privileged information or CEII, and all 
marked either ‘‘Privileged Information Con-
tained in Separate Attachment’’ or ‘‘Critical 
Energy Infrastructure Information Con-
tained in Separate Attachment,’’ and 

(2) One copy of the electronic media and 
one paper copy of a separate document or ap-
pendix, in both cases marked on media itself 
and on the front page either ‘‘Contains Privi-
leged Information—Do Not Release’’ or 
‘‘Contains Critical Energy Infrastructure 
Information—Do Not Release,’’ with every 
page in the document or appendix marked ei-
ther ‘‘Privileged Information—Do Not Re-
lease’’ or ‘‘Critical Energy Infrastructure 
Information—Do Not Release,’’ and 

(3) An index identifying each file on the 
media and whether it is public, contains 
Critical Energy Infrastructure Information, 
or contains other privileged information; or 

(B) In cases where the privileged informa-
tion or CEII cannot reasonably or coherently 
be separated into a separate document or ap-
pendix: 

(1) One copy of a complete filing on the 
electronic media and a paper copy, both 
marked on the media itself and on the front 
page either ‘‘Contains Privileged 
Information—Do Not Release’’or ‘‘Contains 
Critical Energy Infrastructure Information—
Do Not Release,’’ with every page containing 
privileged information or CEII marked ei-
ther ‘‘Privileged Information—Do Not Re-
lease’’ or ‘‘Critical Energy Infrastructure 
Information—Do Not Release’’ and with the 

privileged information or CEII clearly and 
specifically identified, and 

(2) One copy of the electronic media with-
out the information for which privileged 
treatment is sought and with a statement 
that information has been removed for privi-
leged treatment, together with fourteen 
paper copies without the information for 
which privileged treatment is sought, 

(3) An index identifying each file on the 
media and whether it is public, contains 
Critical Energy Infrastructure Information, 
or contains other privileged information, and 

(iii) The name, title, address, telephone 
number, e-mail address, and facsimile num-
ber of the person or persons to be contacted 
regarding the request for privileged treat-
ment of documents submitted to the Com-
mission. 

(c) Effect of privilege claim— (1) For docu-
ments filed with the Commission. (i) The 
Secretary of the Commission will place docu-
ments for which privileged treatment is 
sought in accordance with paragraph 
(b)(1)(ii) of this section in a nonpublic file, 
while the request for privileged treatment is 
pending. By placing documents in a non-
public file, the Commission is not making a 
determination on any claim for privilege. 
The Commission retains the right to make 
determinations with regard to any claim of 
privilege, and the discretion to release infor-
mation as necessary to carry out its jurisdic-
tional responsibilities. 

(ii) The Secretary of the Commission will 
place the request for privileged treatment 
described in paragraph (b) of this section and 
a copy of the original document with the 
privileged information removed in a public 
file while the request for privileged treat-
ment is pending. 

(2) For documents submitted to Commission 
staff. The notification procedures of para-
graphs (d), (e), and (f) of this section will be 
followed by staff before making a document 
public. 

(d) Notification of request and opportunity to 
comment. When a FOIA or CEII requester 
seeks a document for which privilege is 
claimed, or when the Commission itself is 
considering release of the information, the 
Commission official who will decide whether 
to make the document public will notify the 
person who submitted the document and give 
the person an opportunity (at least five days) 
in which to comment in writing on the re-
quest. A copy of this notice will be sent to 
the requester. 

(e) Notification before release. Notice of a de-
cision by the Commission, the Chairman of 
the Commission, the Director, Office of Ex-
ternal Affairs, the General Counsel or Gen-
eral Counsel’s designee, a presiding officer in 
a proceeding under part 385 of this chapter, 
or any other appropriate official to deny a 
claim of privilege, in whole or in part, will 
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be given to any person claiming that infor-
mation is privileged no less than five days 
before public disclosure. The notice will 
briefly explain why the person’s objections 
to disclosure are not sustained by the Com-
mission. A copy of this notice will be sent to 
the FOIA or CEII requester. 

(f) Notification of suit in Federal courts. 
When a FOIA requester brings suit to compel 
disclosure of information for which a person 
has claimed privileged treatment, the Com-
mission will notify the person who submitted 
the documents of the suit.

§ 388.113 Accessing critical energy in-
frastructure information.

(a) Scope. This section governs access 
to critical energy infrastructure infor-
mation (CEII). The rules governing 
submission of CEII are contained in 18 
CFR 388.112(b). The Commission re-
serves the right to restrict access to 
previously filed documents as well as 
Commission-generated documents con-
taining CEII. 

(b) Purpose. The procedures in this 
section are available at the requester’s 
option as an alternative to the FOIA 
procedures in § 388.108 where the infor-
mation requested is exempted from dis-
closure under the FOIA and contains 
CEII. 

(c) Definitions. For purposes of this 
section: 

(1) Critical energy infrastructure infor-
mation means information about pro-
posed or existing critical infrastruc-
ture that: 

(i) Relates to the production, genera-
tion, transportation, transmission, or 
distribution of energy; 

(ii) Could be useful to a person in 
planning an attack on critical infra-
structure; 

(iii) Is exempt from mandatory dis-
closure under the Freedom of Informa-
tion Act, 5 U.S.C. 552; and 

(iv) Does not simply give the location 
of the critical infrastructure. 

(2) Critical infrastructure means exist-
ing and proposed systems and assets, 
whether physical or virtual, the inca-
pacity or destruction of which would 
negatively affect security, economic 
security, public health or safety, or 
any combination of those matters. 

(d) Optional procedures for requesting 
critical energy infrastructure information.

(1) An owner/operator of a facility, 
including employees and officers of the 
owner/operator, may obtain CEII relat-

ing to its own facility directly from 
Commission staff without going 
through the procedures outlined in 
paragraph (d)(3) of this section. 

(2) An agent or representative of an 
owner/operator must obtain informa-
tion from the owner/operator. 

(3) If any other requester has a par-
ticular need for information designated 
as CEII, the requester may request the 
information using the following proce-
dures: 

(i) File a written request with the 
Commission’s CEII Coordinator. The 
request shall contain the following: Re-
quester’s name, date and place of birth, 
title, address, and telephone number; 
the name, address, and telephone num-
ber of the person or entity on whose be-
half the information is requested; a de-
tailed statement explaining the par-
ticular need for and intended use of the 
information; and a statement as to the 
requester’s willingness to adhere to 
limitations on the use and disclosure of 
the information requested. Requesters 
are also requested to include their so-
cial security number for identification 
purposes. 

(ii) Once the request is received, the 
CEII Coordinator will determine if the 
information is CEII, and, if it is, 
whether to release the CEII to the re-
quester. The CEII Coordinator will bal-
ance the requester’s need for the infor-
mation against the sensitivity of the 
information. If the requester is deter-
mined to be eligible to receive the in-
formation requested, the CEII Coordi-
nator will determine what conditions, 
if any, to place on release of the infor-
mation. Where appropriate, the CEII 
Coordinator will forward a non-disclo-
sure agreement (NDA) to the requester 
for execution. Once the requester signs 
any required NDA, the CEII Coordi-
nator will make the critical energy in-
frastructure information available to 
the requester. The CEII Coordinator’s 
decisions regarding release of CEII are 
subject to rehearing as provided in 
§ 385.713 of this chapter. 

(iii) The CEII Coordinator will at-
tempt to respond to the requester 
under this section according to the 
timing required for responses under the 
Freedom of Information Act in 
§ 388.108(c), and will provide notice to 
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the submitter in accordance with 
§ 388.112(d) and (e).

EFFECTIVE DATE NOTE: By Order 630, 68 FR 
9870, Mar. 3, 2003, § 388.113 was added, effec-
tive Apr. 2, 2003.

PART 389—OMB CONTROL NUM-
BERS FOR COMMISSION INFOR-
MATION COLLECTION 
REQUIREMENTS

AUTHORITY: 44 U.S.C. 3501–3520.

§ 389.101 OMB control numbers as-
signed pursuant to the Paperwork 
Reduction Act. 

(a) Purpose. This part collects and 
displays control numbers assigned to 
information collection requirements of 
the Commission by the Office of Man-
agement and Budget (OMB) pursuant 
to the Paperwork Reduction Act of 
1980. This part fulfills the requirements 
of section 3507(f) of the Paperwork Re-
duction Act, which requires that agen-
cies display a current control number 
assigned by the Director of OMB for 
each agency information collection re-
quirement. 

(b) Display.

18 CFR part or section where the 
information collection requirement 

is located 

Current OMB control 
number (all numbers 

begin with 1902–) 

2.19 ................................................ 0058, 0015
2.55 ................................................ 0161
2.56a .............................................. 0055
2.69 ................................................ 0060
2.75 ................................................ 0052
2.76 ................................................ 0051, 0052, 0055
2.77 ................................................ 0051, 0052, 0055
2.78 ................................................ 0066
2.79 ................................................ 0060
2.80 ................................................ 0128
Part 4 Subpart D ........................... 0073
Part 4 Subpart E ............................ 0058
Part 4 Subpart F ............................ 0058
Part 4 Subpart G ........................... 0115
Part 4 Subpart H ........................... 0115
Part 4 Subpart J ............................ 0115
Part 4 Subpart L ............................ 0058
Part 4 Subpart L ............................ 0115
Part 4 Subpart M ........................... 0136
4.30 ................................................ 0073
4.31 ................................................ 0073
4.32 ................................................ 0058, 0073, 0115, 0136
4.33 ................................................ 0073
4.34 ................................................ 0073
4.80 ................................................ 0073
4.81 ................................................ 0073
4.82 ................................................ 0073
Part 6 ............................................. 0068
Part 9 ............................................. 0069
11.3(c) ............................................ 0136
11.3(d) ........................................... 0136
11.4(b) ........................................... 0136

18 CFR part or section where the 
information collection requirement 

is located 

Current OMB control 
number (all numbers 

begin with 1902–) 

11.16 .............................................. 0087
16.1 ................................................ 0058, 0115
16.14 .............................................. 0058, 0115
16.15 .............................................. 0058, 0115
16.16 .............................................. 0058, 0115
24.1 ................................................ 0079
Part 33 ........................................... 0082
Part 34 ........................................... 0043
Part 35 Subpart A .......................... 0096
35.12 .............................................. 0096
35.13 .............................................. 0096
35.26 .............................................. 0096
35.27 .............................................. 0096
35.30 .............................................. 0096
Part 45 ........................................... 0083
46.3 ................................................ 0114
46.6 ................................................ 0099
Part 101 ......................................... 0021, 0029
Part 116 ......................................... 0021
Part 125 ......................................... 0098
141.1 .............................................. 0021
141.2 .............................................. 0029
141.14 ............................................ 0106
141.51 ............................................ 0140
141.61 ............................................ 0024
Part 152 ......................................... 0116
Part 153 ......................................... 0062
Part 154 ......................................... 0052
154.38 ............................................ 0070
154.52 ............................................ 0070
154.61 ............................................ 0070
154.62 ............................................ 0070
154.63 ............................................ 0070
154.64 ............................................ 0070
154.65 ............................................ 0070
154.66 ............................................ 0070
154.67 ............................................ 0070
154.91 ............................................ 0055
154.92 ............................................ 0055
154.93 ............................................ 0055
154.94 ............................................ 0055
154.94(k) ........................................ 0057
154.95 ............................................ 0055
154.96 ............................................ 0055
154.97 ............................................ 0055
154.98 ............................................ 0055
154.99 ............................................ 0055
154.100 .......................................... 0055
154.101 .......................................... 0055
154.102 .......................................... 0055
154.103 .......................................... 0055
154.104 .......................................... 0055
154.105 .......................................... 0055
154.106 .......................................... 0055
154.107 .......................................... 0055
154.108 .......................................... 0055
154.109 .......................................... 0055
154.110 .......................................... 0055
154.111(a)(3) ................................. 0070
154.301 .......................................... 0070 
154.303 .......................................... 0070 
154.304 .......................................... 0070 
154.305 .......................................... 0070 
154.306 .......................................... 0070 
154.308 .......................................... 0070 
154.309 .......................................... 0070 
154.310 .......................................... 0070 
Part 156 ......................................... 0061
Part 157 ......................................... 0052
157.5 .............................................. 0060
157.6 .............................................. 0060
157.7 .............................................. 0060
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18 CFR part or section where the 
information collection requirement 

is located 

Current OMB control 
number (all numbers 

begin with 1902–) 

157.8 .............................................. 0060
157.9 .............................................. 0060
157.10 ............................................ 0060
157.11 ............................................ 0060
157.12 ............................................ 0060
157.13 ............................................ 0060
157.14 ............................................ 0128
157.15 ............................................ 0060
157.16 ............................................ 0060
157.17 ............................................ 0060
157.18 ............................................ 0060
157.20 ............................................ 0060
157.21 ............................................ 0051, 0060
157.23 ............................................ 0052
157.24 ............................................ 0052
157.25 ............................................ 0052
157.26 ............................................ 0052
157.27 ............................................ 0052
157.28 ............................................ 0052
157.30 ............................................ 0051
157.40 ............................................ 0052
157.100 .......................................... 0005, 0051, 0052
157.102 .......................................... 0060
157.103 .......................................... 0060, 0070
157.201 .......................................... 0060
157.202 .......................................... 0060
157.203 .......................................... 0060
157.204 .......................................... 0060
157.205 .......................................... 0060
157.206 .......................................... 0060
157.207 .......................................... 0060
157.208 .......................................... 0060
157.209 (e)(3), (e)(4) ..................... 0060
157.210 .......................................... 0060
157.211 .......................................... 0060
157.212 .......................................... 0060
157.213 .......................................... 0060
157.214 .......................................... 0060
157.215 .......................................... 0060
157.216 .......................................... 0060
157.217 .......................................... 0060
157.218 .......................................... 0060
157.301 .......................................... 0055
Part 158 ......................................... 0098
159.1 .............................................. 0060
160.1 .............................................. 0098
161.3 .............................................. 0157
Part 201 ......................................... 0028, 0030
Part 216 ......................................... 0028
Part 225 ......................................... 0098
Part 250 ......................................... 0052
250.5 .............................................. 0055
250.7 .............................................. 0051
250.8 .............................................. 0055
250.9 .............................................. 0055
250.10 ............................................ 0052
250.13 ............................................ 0008
250.14 ............................................ 0036, 0055
250.15 ............................................ 0086
250.16 ............................................ 0157
260.1 .............................................. 0028
260.2 .............................................. 0030
260.3 .............................................. 0032
260.4 .............................................. 0027
260.7 .............................................. 0037
260.8 .............................................. 0005
260.9 .............................................. 0004
260.11 ............................................ 0026
260.12 ............................................ 0025
260.15 ............................................ 0101
Part 270 ......................................... 0057
270.101 .......................................... 0070

18 CFR part or section where the 
information collection requirement 

is located 

Current OMB control 
number (all numbers 

begin with 1902–) 

Part 271 Subpart K ........................ 0057
271.503 .......................................... 0124
271.603 .......................................... 0124
271.703(c) ...................................... 0112
271.903 .......................................... 0124
Part 273 ......................................... 0111
273.302 .......................................... 0070, 0084
Part 274 ......................................... 0112
Part 274 Subpart B ........................ 0038
275.204 .......................................... 0093
276.108 .......................................... 0098
277.210 .......................................... 0098
Part 281 ......................................... 0066
Part 282 ......................................... 0110
282.502 .......................................... 0028
Part 284 ......................................... 0086
284.7 .............................................. 0086
284.8 .............................................. 0060, 0086
284.9 .............................................. 0060, 0086
284.10 ............................................ 0060, 0086
284.11 ............................................ 0086, 0161 
284.12 ............................................ 0005
284.102 .......................................... 0086
284.105 .......................................... 0086
284.106 .......................................... 0086
284.122 .......................................... 0086
284.125 .......................................... 0086
284.126 .......................................... 0086
Part 284 Subpart D ....................... 0086
Part 284 Subpart E ........................ 0086
284.221 .......................................... 0060
284.222 .......................................... 0060
284.223 .......................................... 0060, 0086, 0160
284.224 .......................................... 0060
284.226(d) ..................................... 0086
Part 284 Subpart H ....................... 0060, 0086
Part 284 Subpart I ......................... 0144
Part 290 ......................................... 0042
Part 292 ......................................... 0075
292.209 .......................................... 0058, 0115
300.10 ............................................ 0088
300.11 ............................................ 0088
Part 340 ......................................... 0089
Part 341 ......................................... 0089
Part 342 ......................................... 0089
Part 343 ......................................... 0089
Part 344 ......................................... 0089
Part 345 ......................................... 0089
Part 346 ......................................... 0089
Part 347 ......................................... 0089
Part 351 ......................................... 0022
Part 352 ......................................... 0022
Part 356 ......................................... 0098
Part 360 ......................................... 0003
382.105(a) ..................................... 0132
382.201(b)(4) ................................. 0132
360.100 .......................................... 0015
360.101 .......................................... 0016
360.102 .......................................... 0017
360.103 .......................................... 0014
360.104 .......................................... 0013
361.100 .......................................... 0011
361.101 .......................................... 0018
361.102 .......................................... 0010
361.103 .......................................... 0009
Part 380 ......................................... 0128
381.106(b) ..................................... 0132
381.108 .......................................... 0132
381.302 .......................................... 0132
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18 CFR part or section where the 
information collection requirement 

is located 

Current OMB control 
number (all numbers 

begin with 1902–) 

382.201(b) ..................................... 0132
Part 385 Subpart N ....................... 0089

[49 FR 12692, Mar. 30, 1984]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 389.101, see the List of CFR 
Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and on GPO Access.

PART 390—ELECTRONIC 
REGISTRATION

Sec.
390.1 Electronic registration. 
390.2 Activities requiring registration. 
390.3 Waiver applications. 
390.4 Exemptions.

AUTHORITY: 5 U.S.C. 551–557; 15 U.S.C. 717–
717z, 3301–3432; 16 U.S.C. 791a–825r, 2601–2645; 
31 U.S.C. 9701; 42 U.S.C. 7101–7352; 49 U.S.C. 
60502; 49 App. U.S.C. 1–85 (1988).

SOURCE: Order 891, 67 FR 52410, Aug. 12, 
2002, unless otherwise noted.

§ 390.1 Electronic registration. 
Any person who wishes to engage in 

any of the activities listed in § 390.2 
must register electronically through 
the Commission’s web site, in compli-
ance with instructions located on the 
Web site, at http://www.ferc.gov.

EDITORIAL NOTE: At 68 FR 7416, Feb. 14, 
2003, § 390.1 was suspended, effective Jan. 7, 
2003.

§ 390.2 Activities requiring registra-
tion. 

(a) Electronic registration is a re-
quirement for the following activities: 

(1) Submission of all documents in 
proceedings governed by 18 CFR part 
385; 

(2) Submission of Forms 1, 2, 6 and 423 
pursuant to 18 CFR 141.1, 141.61, 260.1, 
and 357.2. 

(3) Submission of reports in compli-
ance with Order No. 2001. 

(4) Filing of tariffs pursuant to 18 
CFR 385.205. 

(5) Receipt of service pursuant to 18 
CFR 385.2010(a) or (b). 

(b) Any person who wishes to sub-
scribe to the Commission’s automated 
document delivery system may register 

electronically but is not required to do 
so.

§ 390.3 Waiver applications. 
(a) A person may satisfy the require-

ment of § 390.1 by submitting a paper 
registration form to be prescribed by 
the Secretary, together with a written 
statement showing good cause why the 
person is unable to register electroni-
cally. The form and statement must be 
mailed to the Secretary, Federal En-
ergy Regulatory Commission, 888 First 
Street, NE., Washington, DC 20426, or 
hand delivered to Room 1A at the same 
address. 

(b) Persons who register using the 
paper form prescribed under paragraph 
(a) of this section will receive a unique 
numeric identifier that must appear on 
all paper submissions to the Commis-
sion. A submission that does not in-
clude the identifier will be rejected. 
Notification of such rejection will be 
sent to the submitter at the address in-
dicated on the paper submission. A re-
quest for a waiver may be submitted si-
multaneously with a document sub-
mitted for filing. If the waiver is grant-
ed, the Secretary will add the assigned 
numeric identifier to the submitted 
document(s), but will not do so for sub-
sequent submissions. 

(c) A waiver under paragraph (a) of 
this section will be valid for one year 
from the date of issuance by the Sec-
retary. The Secretary will send notice 
of the pending expiration to the reg-
istered person’s address of record ap-
proximately three months prior to the 
expiration of the waiver. After the 
waiver expires, a person wishing to en-
gage in any of the activities listed in 
§ 390.2 must comply with § 390.1, or must 
apply for another waiver under para-
graph (a) of this section.

§ 390.4 Exemptions. 
In instances in which the Commis-

sion receives communications from 
persons who are not registered under 
this part that relate to docketed pro-
ceedings and in which it appears that 
registration under this part offers no 
value to the person submitting the 
communication, the Commission may 
accept the communication for filing 
without requiring the person to comply 
with § 390.1 or § 390.3.
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