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the issue in the document raising it to 
the parties. 

(d) A motion for summary judgment 
may be made at any time after the ap-
peal file has been transmitted under 
§ 1308.26.

Subpart E—Subpoenas

§ 1308.51 Form. 

(a) A subpoena shall state the name 
of the Board and the title of the appeal; 
shall command the person to whom it 
is directed to attend and give testi-
mony at a deposition or hearing, as ap-
propriate, and, if appropriate, to 
produce specified books, papers, docu-
ments, or tangible things at a time and 
place therein specified; and shall notify 
the person of the right to request that 
the subpoena be quashed or modified 
and of the penalties for contumacy or 
failure to obey. 

(b) [Reserved]

§ 1308.52 Issuance. 

(a) A deposition subpoena shall not 
issue except upon the filing of a notice 
of deposition of the person to be sub-
poenaed, which notice should normally 
be filed at least 15 days in advance of 
the scheduled deposition. 

(b) A subpoena for the attendance of 
a witness at an evidentiary hearing 
shall not issue except upon the filing of 
a request for appearance at the hearing 
of the person to be subpoenaed, which 
request should normally be filed at 
least 30 days in advance of the sched-
uled hearing. The request should state: 

(1) The name and address of the wit-
ness; 

(2) The general scope of the witness‘ 
testimony; 

(3) The books, records, papers, and 
other tangible things sought to be pro-
duced; and 

(4) The general relevance of the mat-
ters sought to the case. 

(c) Upon receipt of a notice of deposi-
tion or request for appearance at a 
hearing, the Hearing Officer shall fill 
in the name of the witness and sign and 
issue a subpoena otherwise in blank to 
the party seeking it, together with a 
duplicate for proof of service. The 
party requesting the subpoena shall fill 
in both copies before service. 

(d) Letters rogatory may be issued by 
the Hearing Officer as provided in 28 
U.S.C. 1781–1784.

§ 1308.53 Service. 
A subpoena may be served at any 

place, and may be served by any indi-
vidual not a party who is at least 18 
years of age, or as otherwise provided 
by law. Service may be made by an at-
torney or employee of a party. Service 
shall be made by personal delivery of 
the subpoena to the individual named 
therein, together with tender of the 
amounts required by 5 U.S.C. 503 or 
other applicable law. The individual 
making service shall file with the 
Board the duplicate subpoena, filled 
out as served, with the return of serv-
ice filled in, signed and notarized.

§ 1308.54 Requests to quash or modify. 
The person served with a subpoena 

(or a party, if the person served is a 
party’s employee) may request the 
Hearing Officer to quash or modify a 
subpoena. Such requests shall be made 
and determined in accordance with the 
time limits and principles of Rule 45(a), 
(b) and (d) of the Federal Rules of Civil 
Procedure.

§ 1308.55 Penalties. 
In case of contumacy or refusal to 

obey a subpoena by a person who re-
sides, is found, or transacts business 
within the jurisdiction of a United 
States District Court, the Board will 
apply to the court through the General 
Counsel of TVA for an order requiring 
the person to appear before the Hearing 
Officer, to produce evidence or give tes-
timony, or both. Any failure of any 
such person to obey the order of the 
court may be punished by the court as 
a contempt thereof.

PART 1309—NONDISCRIMINATION 
WITH RESPECT TO AGE

Sec.
1309.1 What are the defined terms in this 

part and what do they mean? 
1309.2 What is the purpose of the Act? 
1309.3 What is the purpose of this part? 
1309.4 What programs and activities are 

covered by the Act and this part? 
1309.5 What are the rules against age dis-

crimination? 
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1309.6 Is the normal operation or statutory 
objective of any program or activity an 
exception to the rules against age dis-
crimination? 

1309.7 Is the use of reasonable factors other 
than age an exception to the rules 
against age discrimination? 

1309.8 Who has the burden of proving that 
an action is excepted? 

1309.9 How does TVA provide financial as-
sistance in conformity with the Act? 

1309.10 What general responsibilities do re-
cipients and TVA have to ensure compli-
ance with the Act? 

1309.11 What specific responsibilities do 
TVA and recipients have to ensure com-
pliance with the Act? 

1309.12 What are a recipient’s responsibil-
ities on compliance reviews and access to 
information? 

1309.13 What are the prohibitions against 
intimidation or retaliation? 

1309.14 How will complaints against recipi-
ents be processed? 

1309.15 How will TVA enforce compliance 
with the Act and this part? 

1309.16 What is the alternate funds disbursal 
procedure? 

1309.17 What is the procedure for hearings 
and issuance of TVA decisions required 
by this part? 

1309.18 Under what circumstances must re-
cipients take remedial or affirmative ac-
tion? 

1309.19 When may a complainant file a civil 
action?

AUTHORITY: TVA Act of 1933, 48 Stat. 58 
(1933), as amended, 16 U.S.C. 831–831dd (1976), 
and sec. 304 of the Age Discrimination Act of 
1975, 89 Stat 729 (1975), as amended, 42 U.S.C. 
6103 (1976).

SOURCE: 46 FR 30811, June 11, 1981, unless 
otherwise noted.

§ 1309.1 What are the defined terms in 
this part and what do they mean? 

As used in this part the following 
terms have the stated meanings: 

(a) Act means the Age Discrimination 
Act of 1975, as amended, 42 U.S.C. 6101, 
et seq. (Title III of Pub. L. 94–135). 

(b) Action means any act, activity, 
policy, rule, standard, or method of ad-
ministration; or the use of any policy, 
rule, standard, or method of adminis-
tration. 

(c) Age means how old a person is, or 
the number of elapsed years from the 
date of a person’s birth. 

(d) Age distinction means any action 
using age or an age-related term. 

(e) Age-related term means a term 
which necessarily implies a particular 

age or range of ages (for example, 
‘‘children,’’ ‘‘adult,’’ ‘‘older persons,’’ 
but not ‘‘student’’). 

(f) Financial assistance means any 
grant, entitlement, loan, cooperative 
agreement, contract (other than a pro-
curement contract or a contract of in-
surance or guaranty), or any other ar-
rangement, by which TVA provides or 
otherwise makes available to a recipi-
ent assistance in any of the following 
forms: 

(1) Funds; 
(2) Services of TVA personnel; 
(3) Real and personal property or any 

interest in or use of property, includ-
ing: 

(i) Transfers or leases of property for 
less than fair market value or for re-
duced consideration; and 

(ii) Proceeds from a subsequent 
transfer or lease of property if the 
share of its fair market value provided 
by TVA is not returned to TVA. 

(g) For purposes of §§ 1309.6 and 1309.7, 
normal operation means the operation of 
a program or activity without signifi-
cant changes that would impair its 
ability to meet it objectives. 

(h) For purposes of §§ 1309.6 and 1309.7, 
statutory objective means any purpose of 
a program or activity expressly stated 
in any Federal statute, State statute, 
or local statute or ordinance adopted 
by an elected, general purpose legisla-
tive body. 

(i) Recipient means any State or its 
political subdivision, any instrumen-
tality of a State or its political sub-
division, any State-created or recog-
nized public or private agency, institu-
tion, organization, or other entity, or 
any person to which TVA extends fi-
nancial assistance directly or through 
another recipient. Recipient includes 
any successor, assignee, or transferee, 
but excludes the ultimate beneficiary 
of the assistance. 

(j) Secretary means the Secretary of 
the Department of Health, Education, 
and Welfare, and its successors. 

(k) United States means the fifty 
States, the District of Columbia, Puer-
to Rico, the Virgin Islands, American 
Samoa, Guam, Wake Island, the Canal 
Zone, the Trust Territory of the Pa-
cific Islands, the Northern Marianas, 
and the territories and possessions of 
the United States. 
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(l) TVA means the Tennessee Valley 
Authority.

§ 1309.2 What is the purpose of the 
Act? 

The Act is designed to prohibit dis-
crimination on the basis of age in pro-
grams or activities receiving Federal 
financial assistance. The Act also per-
mits federally assisted programs and 
activities, and recipients of Federal 
funds, to continue to use certain age 
distinctions and factors other than age 
which meet the requirements of the 
Act and this part.

§ 1309.3 What is the purpose of this 
part? 

The purpose of this part is to effec-
tuate the Act in all programs or activi-
ties of recipients which receive finan-
cial assistance from TVA, and to in-
form the public and the recipients of fi-
nancial assistance from TVA of the 
Act’s requirements and how it will be 
enforced.

§ 1309.4 What programs and activities 
are covered by the Act and this 
part? 

(a) The Act and this part apply to 
any program or activity receiving fi-
nancial assistance from TVA. 

(b) The Act and this part do not 
apply to: 

(1) An age distinction contained in 
that part of a Federal, State or local 
statute or ordinance adopted by an 
elected, general purpose legislative 
body which: 

(i) Provides any benefits or assist-
ance to persons based on age; or 

(ii) Establishes criteria for participa-
tion in age-related terms; or 

(iii) Describes intended beneficiaries 
or target groups in age-related terms. 

(2) Any employment practice of any 
employer, employment agency, labor 
organization, or any labor-manage-
ment joint apprenticeship training pro-
gram.

§ 1309.5 What are the rules against age 
discrimination? 

(a) General rule. No person in the 
United States shall, on the basis of age, 
be excluded from participation in, be 
denied the benefits of, or be subjected 
to discrimination under, any program 

or activity receiving financial assist-
ance from TVA. 

(b) Specific rules. In any program or 
activity receiving financial assistance 
from TVA, a recipient may not directly 
or through contractual, licensing, or 
other arrangements, use age distinc-
tions or take any other actions which 
have the effect, on the basis of age of: 

(1) Excluding individuals from, deny-
ing them the benefits of, or subjecting 
them to discrimination under a pro-
gram or activity receiving financial as-
sistance from TVA, or 

(2) Denying or limiting individuals in 
their opportunity to participate in any 
program or activity receiving financial 
assistance from TVA. 

(c) The specific forms of age discrimi-
nation listed in paragraph (b) of this 
section do not necessarily constitute a 
complete list. 

(d) The rules stated in this section 
are limited by the exceptions con-
tained in §§ 1309.6 and 1309.7.

§ 1309.6 Is the normal operation or 
statutory objective of any program 
or activity an exception to the rules 
against age discrimination? 

A recipient is permitted to take an 
action, otherwise prohibited by § 1309.5, 
if the action reasonably takes into ac-
count age as a factor necessary to the 
normal operation or the achievement 
of any statutory objective of a program 
or activity. An action reasonably takes 
into account age as a factor necessary 
to the normal operation or the achieve-
ment of any statutory objective of a 
program or activity, if: 

(a) Age is used as a measure or ap-
proximation of one or more other char-
acteristics; and 

(b) The other characteristic(s) must 
be measured or approximated in order 
for the normal operation of the pro-
gram or activity to continue, or to 
achieve any statutory objective of the 
program or activity; and 

(c) The other characteristic(s) can be 
reasonably measured or approximated 
by the use of age; and 

(d) It is impractical to measure the 
other characteristic(s) directly on an 
individual basis.
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§ 1309.7 Is the use of reasonable fac-
tors other than age an exception to 
the rules against age discrimina-
tion? 

A recipient is permitted to take an 
action otherwise prohibited by § 1309.5 
which is based on a factor other than 
age, even though that action may have 
a disproportionate effect on persons of 
different ages. An action may be based 
on a factor other than age only if the 
factor bears a direct and substantial 
relationship to the normal operation of 
the program or activity or to the 
achievement of a statutory objective.

§ 1309.8 Who has the burden of prov-
ing that an action is excepted? 

The burden of proving that an age 
distinction or other action falls within 
the exceptions outlined in §§ 1309.6 and 
1309.7 is on the recipient of financial 
assistance from TVA.

§ 1309.9 How does TVA provide finan-
cial assistance in conformity with 
the Act? 

(a) TVA contributes financial assist-
ance only under agreements which con-
tain a provision which specifically re-
quires compliance with the Act and 
this part. If the financial assistance in-
volves the furnishing of real property, 
the agreement shall obligate the re-
cipient, or the transferee in the case of 
a subsequent transfer, for the period 
during which the real property is used 
for a purpose for which the financial 
assistance is extended or for another 
purpose involving the provision of 
similar services or benefits. Where the 
financial assistance involves the fur-
nishing of personal property, the agree-
ment shall obligate the recipient dur-
ing the period for which ownership or 
possession of the property is retained. 
In all other cases the agreement shall 
obligate the recipient for the period 
during which financial asssistance is 
extended pursuant to the agreement. 
TVA shall specify the form of the fore-
going agreement, and the extent to 
which an agreement shall be applicable 
to subcontractors, transferees, succes-
sors in interest, and other participants 
in the program. 

(b) In the case of real property, struc-
tures or improvements thereon, or in-
terests therein, acquired through a pro-

gram of TVA financial assistance, or in 
the case where TVA financial assist-
ance was provided in the form of a 
transfer by TVA of real property or an 
interest therein, the instrument effect-
ing or recording the transfer of title 
shall contain a covenant running with 
the land assuring compliance with this 
part and the guidelines contained here-
in for the period during which the real 
property is used for a purpose for which 
the TVA financial assistance is ex-
tended or for another purpose involving 
the provision of similar services or 
benefits. Where no transfer of property 
is involved, but property is improved 
under a program of TVA financial as-
sistance, the recipient shall agree to 
include such a covenant in any subse-
quent transfer of such property. Where 
the property is obtained by transfer 
from TVA, the covenant against dis-
crimination may also include a condi-
tion coupled with a right to be reserved 
by TVA to revert title to the property 
in the event of a breach of the cov-
enant where, in the discretion of TVA, 
such a condition and right of reverter 
is appropriate to the nature of (1) the 
program under which the real property 
is obtained, (2) the recipient, and (3) 
the instrument effecting or recording 
the transfer of title. In such event, if a 
transferee of real property proposes to 
mortgage or otherwise encumber the 
real property as security for financing 
construction of new, or improvement of 
existing, facilities on such property for 
the purposes for which the property 
was transferred, TVA may agree, upon 
request of the transferee and if nec-
essary to accomplish such financing, 
and upon such conditions as it deems 
appropriate, to forbear the exercise of 
such right to revert title for so long as 
the lien of such mortgage or other en-
cumbrance remains effective.

§ 1309.10 What general responsibilities 
do recipients and TVA have to en-
sure compliance with the Act? 

(a) A recipient has primary responsi-
bility to ensure that its programs and 
activities are in compliance with the 
Act and shall take steps to eliminate 
violations of the Act. A recipient also 
has responsibility to maintain records, 
provide information, and afford TVA 
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access to its records to the extent re-
quired by TVA to determine whether 
the recipient is in compliance with the 
Act. 

(b) TVA has responsibility to at-
tempt to secure a recipient’s compli-
ance with the Act by voluntary means, 
to the fullest extent practicable, and to 
provide assistance and guidance to re-
cipients to help them comply volun-
tarily. TVA may use the services of ap-
propriate Federal, State, local, or pri-
vate organizations for this purpose. 
TVA also has the responsibility to en-
force the Act when a recipient fails to 
eliminate violations of the Act.

§ 1309.11 What specific responsibilities 
do TVA and recipients have to en-
sure compliance with the Act? 

(a) Written notice, technical assistance, 
and educational materials. TVA shall: 

(1) Provide written notice to each re-
cipient of its obligations under the Act. 
The notice shall include a requirement 
that where the recipient initially re-
ceiving funds makes the funds avail-
able to a subrecipient, the recipient 
must notify the subrecipient of its obli-
gations under the Act. The notice may 
be made a part of the contract under 
which financial assistance is provided 
by TVA. 

(2) Provide technical assistance to re-
cipients, where necessary, to aid them 
in complying with the Act. 

(3) Make available educational mate-
rials setting forth the rights and obli-
gations of beneficiaries and recipients 
under the Act. 

(b) [Reserved]

§ 1309.12 What are a recipient’s re-
sponsibilities on compliance reports 
and access to information? 

(a) Compliance reports. Each recipient 
shall keep such records and submit to 
TVA timely, complete and accurate 
compliance reports at such times and 
in such form and containing such infor-
mation, as TVA may determine to be 
necessary to enable it to ascertain 
whether the recipient has complied or 
is complying with this part. In the case 
of any program under which a primary 
recipient passes through financial as-
sistance from TVA to any other recipi-
ent, such other recipient shall also sub-
mit such compliance reports to the pri-

mary recipient as may be necessary to 
enable the primary recipient to carry 
out its obligations under this part. 

(b) Access to sources of information. 
Each recipient shall permit access by 
TVA during normal business hours to 
such of its books, records, accounts and 
other sources of information, and its 
facilities as may be pertinent to ascer-
tain compliance with this part. Where 
any information required of a recipient 
is in the exclusive possession of any 
other agency, institution or person, 
and such agency, institution or person 
shall fail or refuse to furnish this infor-
mation, the recipient shall so certify in 
its report and shall set forth what ef-
forts it has made to obtain the infor-
mation. 

(c) Information to beneficiaries and par-
ticipants. Each recipient shall make 
available to participants, beneficiaries, 
and other interested persons such in-
formation regarding the provisions of 
this part and its applicability to the 
program under which the recipient re-
ceives financial assistance, and make 
such information available to them in 
such manner as TVA finds necessary to 
apprise such persons of the protections 
against discrimination assured them 
by the Act and this part.

§ 1309.13 What are the prohibitions 
against intimidation or retaliation? 

No recipient or other person shall in-
timidate, threaten, coerce, or discrimi-
nate against any individual for the pur-
pose of interfering with any right se-
cured by the Act or this part, or be-
cause such individual has made a com-
plaint, testified, assisted, or partici-
pated in any manner in an investiga-
tion, mediation, hearing, or other pro-
ceeding under this part. The identity of 
complainants shall be kept confiden-
tial except to the extent necessary to 
carry out the purposes of this part, in-
cluding the conduct of any investiga-
tion, mediation, hearing, or judicial 
proceeding arising under the Act or 
this part.

§ 1309.14 How will complaints against 
recipients be processed? 

(a) Receipt of complaints. Any indi-
vidual who claims (individually or on 
behalf of any specific class of individ-
uals) that he or she has been subjected 
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to discrimination prohibited by this 
part (including § 1309.13) may file a 
written complaint with TVA. The writ-
ten complaint must be filed not later 
than 90 days from the date of the al-
leged discrimination, unless the time 
for filing is extended by TVA for good 
cause shown. A complaint shall be 
signed by the complainant, give the 
name and mailing address of the com-
plainant and the recipient, identify the 
TVA financial assistance program in-
volved, and state the facts and occur-
rences (including dates) which led the 
complainant to believe that an act of 
prohibited discrimination has oc-
curred. Anonymous complaints will not 
be accepted or filed under this section, 
but may be the basis for a compliance 
review. TVA will reject any complaint 
which does not fall within the coverage 
of the Act and this part, and may re-
ject or require supplementation or 
clarification of any complaint which 
does not contain sufficient information 
for further processing as set forth in 
this paragraph. A complaint shall not 
be deemed filed until all such informa-
tion has been provided to TVA. 

(b) Prompt resolution of complaints. 
The complaint shall be resolved 
promptly. To this end, TVA shall pro-
ceed with the complaint without undue 
delay so that the complaint is resolved 
within 180 calendar days after it is filed 
with TVA. The recipient and complain-
ant involved in each complaint are re-
quired to cooperate in this effort. Fail-
ure to cooperate on the part of the 
complainant may result in cancella-
tion of the complaint, while such fail-
ure on the part of the recipient may re-
sult in enforcement action as described 
in § 1309.15. 

(c) Mediation of complaints. All com-
plaints which fall within the coverage 
of the Act and this part will be referred 
to a mediation agency designated by 
the Secretary. 

(1) The participation of the recipient 
and the complainant in the mediation 
process is required, although both par-
ties need not meet with the mediator 
at the same time. 

(2) If the complainant and recipient 
reach a mutually satisfactory resolu-
tion of the complaint during the medi-
ation period, they shall reduce the 
agreement to writing. The mediator 

shall send a copy of the settlement to 
TVA. No further action shall be taken 
based on that complaint unless it ap-
pears that the complainant or the re-
cipient is failing to comply with the 
agreement. 

(3) Not more than 60 days after the 
complaint is filed, the mediator shall 
return a still unresolved complaint to 
TVA for initial investigation. The me-
diator may return a complaint at any 
time before the end of the 60-day period 
if it appears that the complaint cannot 
be resolved through mediation. 

(4) The mediator shall protect the 
confidentiality of all information ob-
tained in the course of the mediation 
process. No mediator shall testify in 
any adjudicative proceeding, produce 
any document, or otherwise disclose 
any information obtained in the course 
of the mediation process without prior 
approval of the head of the agency ap-
pointing the mediator. 

(d) Investigation. (1) TVA will make a 
prompt investigation whenever a com-
plaint is unresolved within 60 days 
after it is filed with TVA or is reopened 
because of a violation of the mediation 
agreement. The investigation should 
include, where appropriate, a review of 
the pertinent practices and policies of 
the recipient, the circumstances under 
which the possible noncompliance with 
the Act and this part occurred, and 
other factors relevant to a determina-
tion as to whether the recipient has 
failed to comply with the Act and this 
part. 

(2) As part of the initial investiga-
tion, TVA shall use informal fact find-
ing methods including joint or indi-
vidual discussions with the complain-
ant and recipient to establish the facts, 
and, if possible, to resolve the com-
plaint to the mutual satisfaction of the 
parties. TVA may seek the assistance 
of any involved State program agency. 

(3) If TVA cannot resolve the matter 
within 10 calendar days after the medi-
ator returns the complaint, it shall 
complete the investigation, attempt to 
achieve voluntary compliance satisfac-
tory to TVA, if the investigation indi-
cates a violation, and arrange for en-
forcement as described in § 1309.15, if 
necessary.
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§ 1309.15 How will TVA enforce com-
pliance with the Act and this part? 

(a) If a compliance report, self-eval-
uation, or preaward review indicates a 
violation or threatened violation of the 
Act or this part, TVA shall attempt to 
secure the recipient’s voluntary com-
pliance with the Act and this part. If 
the violation or threatened violation 
cannot be corrected by informal means, 
compliance with the Act and this part 
may be effected by the following 
means: 

(1) Termination of a recipient’s fi-
nancial assistance under the program 
or activity involved where the recipi-
ent has violated the Act or this part. 
The determination of the recipient’s 
violation may be made only after a re-
cipient has had an opportunity for a 
hearing on the record before an appro-
priate hearing officer. 

(2) Any other means authorized by 
law including but not limited to: 

(i) Referral to the Department of Jus-
tice for proceedings to enforce any 
rights of the United States or obliga-
tions of the recipient created by the 
Act or this part. 

(ii) Use of any requirement of or re-
ferral to any Federal, State, or local 
government agency which will have the 
effect of correcting a violation of the 
Act or this part. 

(iii) Commencement by TVA of pro-
ceedings to enforce any rights of TVA 
or obligations of the recipient created 
by the contract, the Act, or this part. 

(b) Any termination under paragraph 
(a)(1) of this section shall be limited to 
the particular recipient and the par-
ticular prograrm or activity (or por-
tion thereof) receiving financial assist-
ance from TVA which is found to be in 
violation of the Act or this part. No 
termination shall be based in whole or 
in part on a finding with respect to any 
program or activity which does not re-
ceive financial assistance from TVA. 

(c) No assistance will be terminated 
under paragraph (a)(1) of this section 
until: 

(1) TVA has advised the recipient of 
its failure to comply with the Act or 
this part and has determined that vol-
untary compliance cannot be obtained. 

(2) Thirty days have elapsed after 
TVA has sent a written report of the 
circumstances and grounds of the ter-

mination of assistance to the commit-
tees of the Congress having legislative 
jurisdiction over the TVA program or 
activity involved. A report shall be 
filed in each case in which TVA has de-
termined that assistance will be termi-
nated under paragraph (a)(1) of this 
section. 

(d) TVA may defer granting new fi-
nancial assistance to a recipient when 
termination proceedings under para-
graph (a)(1) of this section are initi-
ated. 

(1) New financial assistance includes 
all assistance administrated by or 
through TVA for which an application 
or approval, including renewal or con-
tinuation of existing activities, or au-
thorization of new activities, is re-
quired during the deferral period. New 
financial assistance does not include 
assistance approved prior to the begin-
ning of termination proceedings. 

(2) A deferral may not begin until the 
recipient has received a notice of op-
portunity for a hearing under para-
graph (a)(1) of this section. A deferral 
may not continue for more than 60 
days unless a hearing has begun within 
that time or the time for beginning the 
hearing has been extended by mutual 
consent of the recipient and TVA. A de-
ferral may not continue for more than 
30 days after the close of the hearing, 
unless the hearing results in a finding 
against the recipient.

§ 1309.16 What is the alternate funds 
disbursal procedure? 

When TVA withholds funds from a re-
cipient under this part, TVA may con-
tract to disburse the withheld funds di-
rectly to any public or nonprofit pri-
vate organization or agency, or State 
or political subdivision of the State. 
These alternate recipients must dem-
onstrate the ability to comply with 
this part and to achieve the goals of 
the program or activity involved.

§ 1309.17 What is the procedure for 
hearings and issuance of TVA deci-
sions required by this part? 

(a) Opportunity for hearing. Whenever 
an opportunity for a hearing is re-
quired by § 1309.15(a)(1), reasonable no-
tice shall be given by registered or cer-
tified mail, return receipt requested, to 
the affected recipient. This notice shall 
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advise the recipient of the action pro-
posed to be taken, the specific provi-
sion under which the proposed action 
against it is to be taken, and the mat-
ters of fact or law asserted as the basis 
for this action, and either (1) fix a date 
not less than 20 days after the date of 
such notice within which the recipient 
may request of TVA that the matter be 
scheduled for hearing or (2) advise the 
recipient that the matter in question 
has been set down for hearing at a stat-
ed time and place. The time and place 
so fixed shall be reasonable and shall 
be subject to change for cause. The 
complainant, if any, shall be advised of 
the time and place of the hearing. A re-
cipient may waive a hearing and sub-
mit written information and argument 
for the record. The failure of a recipi-
ent to request a hearing under this sub-
section or to appear at a hearing for 
which a date has been set shall be 
deemed to be a waiver of the right to a 
hearing under the Act and § 1309.15(a)(1) 
and a consent to the making of a deci-
sion on the basis of such information 
as is available. 

(b) Time and place of hearing. Hear-
ings shall be held at the time and place 
fixed by TVA unless it determines that 
the convenience of the recipient re-
quires that another place be selected. 
Hearings shall be held before a hearing 
officer who shall be designated by 
TVA’s General Manager, and who shall 
not be a TVA employee. 

(c) Right to counsel. In all proceedings 
under this section, the recipient and 
TVA shall have the right to be rep-
resented by counsel. 

(d) Procedures, evidence, and record. (1) 
The hearing, decision, and any admin-
istrative review thereof by TVA’s 
Board of Directors shall be conducted 
in conformity with this part and in ac-
cordance with such rules of procedure 
as are proper (and not inconsistent 
with this section) relating to the con-
duct of the hearing, giving of notices 
subsequent to those provided for in 
paragraph (a) of this section, taking of 
testimony, exhibits, arguments and 
briefs, requests for findings, and other 
related matters, as prescribed by the 
hearing officer. Both TVA and the re-
cipient shall be entitled to introduce 
all relevant evidence on the issues as 
stated in the notice for hearing or as 

determined by the hearing officer at 
the outset of or during the hearing. 

(2) Technical rules of evidence shall 
not apply to hearings conducted pursu-
ant to this part, but rules or principles 
designed to assure production of the 
most credible evidence available and to 
subject testimony to test by cross-ex-
amination shall be applied where rea-
sonably necessary by the hearing offi-
cer. The hearing officer may exclude ir-
relevant, immaterial, or unduly repeti-
tious evidence. All documents and 
other evidence offered or received for 
the record shall be open to examina-
tion by the parties and opportunity 
shall be given to refute facts and argu-
ments advanced on either side of the 
issues. A transcript shall be made of 
the oral evidence except to the extent 
the substance thereof is stipulated for 
the record. All decisions shall be based 
upon the hearing record and written 
findings shall be made. 

(e) Consolidated or joint hearings. In 
cases in which the same or related 
facts are asserted to constitute non-
compliance with this part with respect 
to two or more programs to which this 
part applies, or noncompliance with 
this part and the regulations of one or 
more other Federal departments or 
agencies issued under the Act, the TVA 
Board may, by agreement with such 
other departments or agencies where 
applicable, provide for the conduct of 
consolidated or joint hearings, and for 
the application to such hearings of the 
rules of procedure applicable to such 
hearings by such other departments or 
agencies. Final decisions in such cases, 
insofar as this part is concerned, shall 
be made in accordance with paragraph 
(f) of this section. 

(f) Decisions. (1) After the hearing, or 
after the hearing is waived under para-
graph (a) of this section, the hearing 
officer shall make an initial decision. 
The recipient may file exceptions to 
the decision with the TVA Board with-
in 10 days of receipt of the decision. If 
exceptions are not filed within the 
specified time, the hearing officer’s ini-
tial decision becomes the final TVA de-
cision. 

(2) Based on the hearing record, in-
vestigation, and any written submis-
sion to the hearing officer or the TVA 
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Board, the Board shall render its deci-
sion accepting the initial decision, or 
rejecting it, in whole or part. 

(3) The final decision may provide for 
suspension or termination of, or refusal 
to grant or continue financial assist-
ance, in whole or in part, under the 
program involved, and may contain 
such terms, conditions, and other pro-
visions as are consistent with and will 
effectuate the purposes of the Act and 
this part, including provisions designed 
to assure that no financial assistance 
will thereafter be extended under such 
program to the recipient determined by 
such decision to have failed to comply 
with this part, unless and until it cor-
rects its noncompliance and satisfies 
TVA that it will fully comply with this 
part. 

(g) Posttermination proceedings. (1) A 
recipient adversely affected by an 
order issued under paragraph (f) of this 
section shall be restored to full eligi-
bility to receive financial assistance 
from TVA if it satisfies the terms and 
conditions of that order for such eligi-
bility or if it brings itself into compli-
ance with this part and provides rea-
sonable assurance that it will fully 
comply with this part. 

(2) Any recipient adversely affected 
by an order entered pursuant to para-
graph (f) of this section may at any 
time request TVA to restore fully its 
eligibility to receive financial assist-
ance from TVA. Any such request shall 
be supported by information showing 
that the recipient has met the require-
ments of paragraph (g)(1) of this sec-
tion. If TVA determines that those re-
quirements have been satisfied, it shall 
restore such eligibility. 

(3) If TVA denies any such request, 
the recipient may submit a written re-
quest for a hearing, specifying why it 
believes TVA to have been in error. 
The recipient shall thereupon be given 
an expeditious hearing, with a decision 
on the record, in accordance with rules 
of procedure issued by TVA. The recipi-
ent will be restored to such eligibility 
if it proves at such a hearing that it 
satisfied the requirements of paragraph 
(g)(1) of this section. While proceedings 
under this paragraph are pending, the 
sanctions imposed by the order issued 
under paragraph (f)(3) of this section 
shall remain in effect.

§ 1309.18 Under what circumstances 
must recipients take remedial or af-
firmative action? 

(a) Where a recipient is found to have 
discriminated on the basis of age, the 
recipient shall take any remedial ac-
tion which TVA may require to over-
come the effects of the discrimination, 
if another recipient exercises control 
over the recipient that has discrimi-
nated, both recipients may be required 
to take remedial action. 

(b) Even in the absence of a finding of 
discrimination, a recipient may take 
affirmative action to overcome the ef-
fects of conditions that resulted in lim-
ited participation recipient’s program 
or activity on the basis of age. 

(c) If a recipient operating a program 
which serves the elderly or children, in 
addition to persons of other ages, pro-
vides special benefits to the elderly or 
to children, the provision of those ben-
efits shall be presumed to be voluntary 
affirmative action provided that it 
does not have the effect of excluding 
otherwise eligible persons from partici-
pation in the program.

§ 1309.19 When may a complainant file 
a civil action? 

(a) A complainant may file a civil ac-
tion following the exhaustion of admin-
istrative remedies under the Act. Ad-
ministrative remedies are exhausted if: 

(1) 180 days have elapsed since the 
complainant filed the complaint and 
TVA has made no finding with regard 
to the complaint; or 

(2) TVA issues any finding in favor of 
the recipient. 

(b) If either of the conditions set 
forth in paragraph (a) of this section is 
satisfied, TVA shall: 

(1) Promptly advise the complainant 
of this fact; and 

(2) Advise the complainant of his or 
her right, under Section 305(e) of the 
Act, to bring a civil action for injunc-
tive relief that will effect the purposes 
of the Act; and 

(3) Inform the complainant: 
(i) That a civil action can only be 

brought in a United States district 
court for the district in which the re-
cipient is found or transacts business; 

(ii) That a complainant prevailing in 
a civil action has the right to be 
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awarded the costs of the action, includ-
ing reasonable attorney’s fees, but that 
these costs must be demanded in the 
complaint; 

(iii) That before commencing the ac-
tion the complainant shall give 30 
days‘ notice by registered mail to the 
Secretary, the Attorney General of the 
United States, TVA, and the recipient; 

(iv) That the notice shall state: the 
alleged violation of the Act; the relief 
requested; the court in which the ac-
tion will be brought; and whether or 
not attorney’s fees are demanded in the 
event the complainant prevails; and 

(v) That no action shall be brought if 
the same alleged violation of the Act 
by the same recipient is the subject of 
a pending action in any court of the 
United States.

PART 1310—ADMINISTRATIVE COST 
RECOVERY

Sec.
1310.1 Purpose. 
1310.2 Application. 
1310.3 Assessment of administrative charge.

AUTHORITY: 16 U.S.C. 831–831dd; 31 U.S.C. 
9701.

SOURCE: 60 FR 8196, Feb. 13, 1995, unless 
otherwise noted.

§ 1310.1 Purpose. 
The purpose of the regulations in this 

part is to establish a schedule of fees to 
be charged in connection with the dis-
position and uses of, and activities af-
fecting, real property in TVA’s custody 
or control; approval of plans under sec-
tion 26a of the Tennessee Valley Au-
thority Act of 1933, as amended (16 
U.S.C. 831y–1); and certain other activi-
ties in order to help ensure that such 
activities are self-sustaining to the full 
extent possible.

§ 1310.2 Application. 
(a) General. TVA will undertake the 

following actions only upon the condi-
tion that the applicant pay to TVA 
such administrative charge as the 
Vice-President of Land Management or 
the Manager of Power Properties (here-
inafter ‘‘responsible land manager’’), as 
appropriate, shall assess in accordance 
with § 1310.3; provided, however, that 
the responsible land manager may 
waive payment where he/she deter-

mines that there is a corresponding 
benefit to TVA or that such waiver is 
otherwise in the public interest: 

(1) Conveyances and abandonment of 
TVA land or landrights. 

(2) Licenses and other uses of TVA 
land not involving the disposition of 
TVA real property or interests in real 
property. 

(3) Actions taken to suffer the pres-
ence of unauthorized fills and struc-
tures over, on, or across TVA land or 
landrights, and including actions not 
involving the abandonment or disposal 
of TVA land or landrights. 

(4) Actions taken to approve fills, 
structures, or other obstructions under 
section 26a of the Tennessee Valley Au-
thority Act of 1933, as amended (16 
U.S.C. 831y–1), and TVA’s regulations 
issued thereunder at part 1304 of this 
chapter. 

(b) Exemption. An administrative 
charge shall not be made for the fol-
lowing actions: 

(1) Conveyances pursuant to section 
4(k)(d) of the Tennessee Valley Author-
ity Act of 1933, as amended (16 U.S.C. 
831c(k)(d)). 

(2) Releases of unneeded mineral 
right options. 

(3) TVA phosphate land and mineral 
transactions. 

(4) Permits and licenses for use of 
TVA land by distributors of TVA 
power. 

(c) Quota deer hunt and turkey hunt 
applications. Quota deer hunt and tur-
key hunt permit applications will be 
processed by TVA if accompanied by 
the fee prescribed in § 1310.3(d).

§ 1310.3 Assessment of administrative 
charge. 

(a) Range of charges. Except as other-
wise provided herein, the responsible 
land manager shall assess a charge 
which he/she determines in his/her sole 
judgment to be approximately equal to 
the administrative costs incurred by 
TVA for each action including both the 
direct cost to TVA and applicable 
overheads. In determining the amount 
of such charge, the responsible land 
manager may establish a standard 
charge for each category of action 
rather than determining the actual ad-
ministrative costs for each individual 
action. The standard charge shall be an 

VerDate Jan<31>2003 11:12 Apr 09, 2003 Jkt 200056 PO 00000 Frm 00206 Fmt 8010 Sfmt 8010 Y:\SGML\200056T.XXX 200056T


		Superintendent of Documents
	2014-12-03T07:48:21-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




