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Subpart G—Fruit Juices

151.91 Brix values of unconcentrated nat-
ural fruit juices.

Subpart H [Reserved]

Subpart I—Cigars, Cigarillos, and Tobacco

151.111 Cigars, cigarillos, and tobacco of 
Cuban origin.

AUTHORITY: 19 U.S.C. 66, 1202 (General 
Notes 23 and 24, Harmonized Tariff Schedule 
of the United States (HTSUS)), 1624.

Section 151.21 also issued under the provi-
sions of Chapters 17 and 18, HTSUS; 

Section 151.42 also issued under 19 U.S.C. 
1460, 1584, 1592; 

Section 151.43 also issued under 19 U.S.C. 
1592; 

Section 151.46 also issued under 19 U.S.C. 
1507; 

Section 151.62 also issued under 19 U.S.C. 
1481; 

Section 151.63 also issued under 19 U.S.C. 
1484; 

Section 151.66 also issued under 19 U.S.C. 
1562; 

Section 151.68 also issued under 19 U.S.C. 
1311, 1562; 

Section 151.69 also issued under 19 U.S.C. 
1557, 1562; 

Section 151.82 also issued under 19 U.S.C. 
1481; 

Section 151.91 also issued under the Addi-
tional U.S. Notes to Chapter 20, HTSUS.

SOURCE: T.D. 73–175, 38 FR 17470, July 2, 
1973, unless otherwise noted.

§ 151.0 Scope. 
This part sets forth general provi-

sions governing the examination and 
sampling of imported merchandise, as 
well as specific provisions governing 
the examination, sampling, and testing 
of certain particular types of merchan-
dise.

Subpart A—General

§ 151.1 Merchandise to be examined. 
The port director shall examine such 

packages or quantities of merchandise 
as he deems necessary for the deter-
mination of duties and for compliance 
with the Customs laws and any other 
laws enforced by the Customs Service. 

[T.D. 81–240, 46 FR 45130, Sept. 10, 1981]

§ 151.2 Quantities to be examined. 
(a)(1) Minimum quantities. Not less 

than one package of every 10 packages 

of merchandise shall be examined, un-
less a special regulation permits a less-
er number of packages to be examined. 
Port directors are specially authorized 
to examine less than one package of 
every 10 packages, but not less than 
one package of every invoice, in the 
case of any merchandise which is: 

(i) Imported in packages the contents 
and values of which are uniform, or 

(ii) Imported in packages the con-
tents of which are identical as to char-
acter although differing as to quantity 
and value per package. 

(2) Exceptions to minimum quantities. 
At ports of entry specifically des-
ignated by the Commissioner of Cus-
toms, the port director is authorized to 
release, without examination, mer-
chandise of a character which the port 
director has determined need not be ex-
amined in every instance to ensure the 
protection of the revenue and compli-
ance with the Customs laws and any 
other laws enforced by the Customs 
Service. 

[T.D. 81–240, 46 FR 45130, Sept. 10, 1981]

§ 151.3 Disclosure of examination 
packages. 

Information as to the particular 
packages which will be examined shall 
not be made available to the importer, 
his agent, or any person other than 
Customs officers necessarily con-
cerned, until the merchandise has ar-
rived within the limits of the port of 
entry.

§ 151.4 Time of examination. 
Imported merchandise shall not be 

opened, examined, or inspected until it 
has been entered under some form of 
entry for consumption or warehouse, 
except in the following cases: 

(a) Official Government examination 
and sampling. Authorized employees of 
the Customs Service, Food and Drug 
Administration, Animal and Plant 
Health Inspection Service, Public 
Health Service, or other Government 
agency may for official purposes exam-
ine or take samples of merchandise for 
which entry has not been filed, includ-
ing merchandise being released under a 
special permit for immediate delivery. 

(b) Perishable merchandise, benzenoid 
chemicals, and merchandise received with-
out an invoice. An application by the 

VerDate Jan<31>2003 05:32 Apr 15, 2003 Jkt 200058 PO 00000 Frm 00169 Fmt 8010 Sfmt 8010 Y:\SGML\200058T.XXX 200058T



170

19 CFR Ch. I (4–1–03 Edition)§ 151.5

importer to examine merchandise, 
whether or not covered by an entry for 
transportation in bond or for expor-
tation, may be granted by the port di-
rector, under the conditions listed in 
§ 151.5, in the following cases: 

(1) Examination of perishable mer-
chandise is desired solely to determine 
its condition. This is not limited to a 
single examination, and there is no ob-
jection to incidental display to pro-
spective buyers during the examina-
tion. 

(2) [Reserved] 
(3) The importer has been unable to 

obtain the required documents or infor-
mation to make the necessary entry, 
and examination of the merchandise is 
required to obtain information for the 
preparation of a pro forma invoice to 
be used in making entry. 

(c) Examination of merchandise entered 
for transportation under bond or for 
exportation—(1) Examination, sampling, 
weighing or emergency operation. As a 
bona fide incident to exportation or 
further transportation, the importer of 
merchandise entered or withdrawn for 
transportation under bond or for expor-
tation may, upon written application 
to the port director supported by a 
valid business reason for the request, 
be permitted to examine, sample, 
weigh, or subject his merchandise to an 
operation required by reason of an 
emergency, provided that any oper-
ation performed on the merchandise 
does not constitute a manufacture, and 
that § 151.5 is complied with. For condi-
tions governing transshipment and 
emergency access to the shipment by 
the carrier, see § 18.3 of this chapter. 

(2) Nonemergency operation. In cases 
not involving an emergency, an oper-
ation not constituting a manufacture 
may be permitted under the conditions 
listed in paragraph (c)(1) of this section 
if neither the protection of the revenue 
nor the proper conduct of Customs 
business requires that the operation be 
done in a Customs bonded warehouse, 
provided that the importer’s written 
application for such operation is ap-
proved by the port director. 

[T.D. 73–175, 38 FR 17470, July 2, 1973, as 
amended by T.D. 95–99, 60 FR 62733, Dec. 7, 
1995; T.D. 97–82, 62 FR 51771, Oct. 3, 1997]

§ 151.5 Conditions for examination 
prior to entry. 

Examination, sampling, weighing, or 
operation upon merchandise at the im-
porter’s request prior to entry for con-
sumption or warehouse, as provided for 
in § 151.4 (b) and (c), shall be subject to 
the following conditions: 

(a) The operation permitted shall be 
executed under Customs supervision; 

(b) If the merchandise is in posses-
sion or joint possession of a carrier or 
container station operator, the concur-
rence of such carrier or operator shall 
be obtained; and 

(c) The Government shall be reim-
bursed for the compensation, computed 
in accordance with § 24.17(d) of this 
chapter, and other expenses of the Cus-
toms officer or employee supervising 
the action permitted. 

[T.D. 73–175, 38 FR 17470, July 2, 1973, as 
amended by T.D. 95–99, 60 FR 62733, Dec. 7, 
1995]

§ 151.6 Place of examination. 
All merchandise will be examined at 

the place of arrival, unless examina-
tion at another place is required or au-
thorized by the port director in accord-
ance with § 151.7 or § 151.15 of this part. 
Except where the merchandise is re-
quired by the port director to be exam-
ined at the public stores, the importer 
shall bear any expense involved in pre-
paring the merchandise for Customs 
examination and in the closing of 
packages. 

[T.D. 84–152, 49 FR 29374, July 20, 1984, as 
amended by T.D. 93–6, 58 FR 5606, Jan. 22, 
1993]

§ 151.7 Examination elsewhere than at 
place of arrival or public stores. 

The port director may require or au-
thorize examination at a place other 
than the place of arrival or the public 
stores, such as at the importer’s prem-
ises or at a centralized examination 
station under § 151.15 of this part. If ex-
amination at a place other than at the 
place of arrival or the public stores is 
authorized it will be subject to the fol-
lowing conditions: 

(a) Sealing of packages. If examination 
is to be made at the importer’s prem-
ises or other place not under the con-
trol of Customs, the port director may 
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require the packages to be corded and 
sealed by a Customs officer before the 
packages are removed from the place of 
arrival. The packages shall be opened 
only in the presence of the Customs of-
ficer authorized to examine their con-
tents. 

(b) Preparation for Customs examina-
tion and closing of packages. Except 
when merchandise is required by the 
port director to be examined at the 
public stores, the importer shall ar-
range and bear any expense for prepa-
ration of the merchandise for Customs 
examination and closing of packages. 

(c) Reimbursement of expenses outside 
port limits. If the place of examination 
is not located within the limits of a 
port of entry or at a Customs station 
at which Customs is permanently lo-
cated, whether or not that location is 
the place of arrival, the importer shall 
pay any additional expenses, including 
actual expenses of travel and subsist-
ence but not the salary during regular 
hours of duty of the examining officer. 
However, no collection will be made if 
the total amount chargeable against 
one importer for one day amounts to 
less than 50 cents. If the total amount 
chargeable amounts to 50 cents or more 
but less than $1, a minimum charge of 
$1 will be made. 

(d) Bond for removal from Customs cus-
tody. Before permitting the removal of 
merchandise for examination elsewhere 
than at the public stores, wharf, or 
other place under the control of Cus-
toms, the port director shall require 
the importer to execute a bond on Cus-
toms Form 301, containing the bond 
conditions set forth in § 113.62 of this 
chapter. 

[T.D. 73–175, 38 FR 17470, July 2, 1973, as 
amended by T.D. 84–152, 49 FR 29374, July 20, 
1984; T.D. 84–213, 49 FR 41186, Oct. 19, 1984; 
T.D. 93–6, 58 FR 5606, Jan. 22, 1993]

§ 151.8 Examination after assembly. 
(a) Application by importer. Upon ap-

plication by the importer, machinery, 
altars, shrines, and other articles 
which must be set up or assembled 
prior to examination may be examined 
at the mill, factory, or other suitable 
place after being assembled. 

(b) Conditions applicable. The im-
porter shall comply with the condi-
tions set forth in § 151.7 (b) through (d). 

The port director may also require that 
a deposit be made of the estimated ad-
ditional expense. The packages need 
not be corded and sealed in accordance 
with § 151.7(a), but the port director 
may make such preliminary examina-
tion as he deems necessary to identify 
the merchandise with the invoice. 

(c) Removal of merchandise and notifi-
cation of assembly. After the bond re-
quired by § 151.7(d) has been filed and 
any necessary preliminary examina-
tion has been made, the port director 
may permit the merchandise to be re-
moved to the place at which it is to be 
assembled for examination. Within 90 
days after such removal, unless an ex-
tension has been applied for and grant-
ed by the port director, the importer 
shall notify the port director that the 
merchandise has been assembled and is 
ready for examination, whereupon final 
examination shall be made.

§ 151.9 Immediate transportation entry 
delivered outside port limits. 

When merchandise covered by an im-
mediate transportation entry has been 
authorized by the port director to be 
delivered to a place outside a port of 
entry as provided for in § 18.11(c) of this 
chapter, the provisions of § 151.7 shall 
be complied with to the same extent as 
if the merchandise had been delivered 
to the port of entry, and then author-
ized to be examined elsewhere than at 
the public stores, wharf, or other place 
under the control of Customs.

§ 151.10 Sampling. 

When necessary, the port director 
may obtain samples of merchandise for 
appraisement, classification, or other 
official purposes. Samples shall be 
taken by Customs or a commercial 
gauger approved in accordance with 
§ 151.13. Samples shall be marked to en-
sure identification and retained ac-
cording to established policies. 

[T.D. 87–39, 52 FR 9787, Mar. 26, 1987]

§ 151.11 Request for samples or addi-
tional examination packages after 
release of merchandise. 

If the port director requires samples 
or additional examination packages of 
merchandise which has been released 
from Customs custody, he shall send 
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the importer a written request, on Cus-
toms Form 28, Request for Informa-
tion, or other appropriate form, to sub-
mit the necessary samples or packages. 
If the request is not promptly complied 
with, the port director may make a de-
mand under the bond for the return of 
the necessary merchandise to Customs 
custody in accordance with § 141.113 of 
this chapter. 

[T.D. 73–175, 38 FR 17470, July 2, 1973, as 
amended by T.D. 75–152, 40 FR 27444, June 30, 
1975; T.D. 84–213, 49 FR 41186, Oct. 19, 1984]

§ 151.12 Accreditation of commercial 
laboratories. 

This section sets forth the require-
ments for commercial laboratories to 
obtain accreditation by Customs for 
the testing of certain commodities, and 
explains the operation of such accred-
ited laboratories. This section also pro-
vides for the imposition of accredita-
tion and reaccreditation fees, sets forth 
grounds for the suspension and revoca-
tion of accreditation, and provides for 
the imposition of a monetary penalty 
for an accredited commercial labora-
tory that fails to adhere to the provi-
sions of this section. 

(a) Definitions. For purposes of this 
section, the following words and 
phrases have the meanings indicated: 

Analysis record. An ‘‘analysis record’’ 
is a compilation of all documents 
which have been generated during the 
course of analysis of a particular sam-
ple which, under normal cir-
cumstances, may include, both in paper 
and electronic-form, such documents as 
work sheets, notes, associated spectra 
(both spectra of the actual product and 
any standard spectra used for compari-
son), photographs and microphoto-
graphs, and the laboratory report. 

Assistant Commissioner. In §§ 151.12 and 
151.13, references to the ‘‘Assistant 
Commissioner’’ mean the Assistant 
Commissioner, Office of Field Oper-
ations, located in Washington, D.C. 

Check samples. ‘‘Check samples’’ are 
samples which have been distributed by 
Customs to accredited laboratories to 
test their proficiency in a certain area 
of accreditation. 

Commodity Group Brochure. A ‘‘Com-
modity Group Brochure’’ is a booklet 
which contains a listing of laboratory 
methods which commercial labora-

tories are required to have the capa-
bility to perform to qualify for Cus-
toms-accreditation in a particular 
commodity group. The brochures and 
the U.S. Customs Laboratory Methods 
Manual will specify the particular lab-
oratory testing methods required for 
particular commodity groups, unless 
written permission from the Executive 
Director is given to use an alternate 
method. Procedures required by the 
Executive Director may reference ap-
plicable general industry testing stand-
ards, published by such organizations 
as the American Society for Testing 
and Materials (ASTM) and the Amer-
ican Petroleum Institute (API). Com-
modity Group Brochures and a listing 
of the methods found in the U.S. Cus-
toms Laboratory Methods Manual are 
available from the U.S. Customs Serv-
ice, Attention: Executive Director, 
Laboratories and Scientific Services, 
Washington, D.C. 20229 and can also be 
found on the Customs Internet Web 
Site: www.customs.gov. 

Executive Director. In §§ 151.12 and 
151.13, references to the ‘‘Executive Di-
rector’’ mean the Executive Director, 
Laboratories and Scientific Services, 
located in Washington, D.C. 

(b) What is a ‘‘Customs-accredited lab-
oratory’’? ‘‘Commercial laboratories’’ 
are individuals and commercial organi-
zations that analyze merchandise, i.e., 
determine its composition and/or char-
acteristics, through laboratory anal-
ysis. A ‘‘Customs-accredited labora-
tory’’ is a commercial laboratory, 
within the United States, that has 
demonstrated, to the satisfaction of 
the Executive Director, pursuant to 
this section, the capability to perform 
analysis of certain commodities to de-
termine elements relating to the ad-
missibility, quantity, composition, or 
characteristics of imported merchan-
dise. Customs accreditation extends 
only to the performance of such func-
tions as are vested in, or delegated to, 
Customs. 

(c) What are the obligations of a Cus-
toms-accredited laboratory? A commer-
cial laboratory accredited by Customs 
agrees to the following conditions and 
requirements: 

(1) To comply with the requirements 
of part 151, Customs Regulations (19 
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CFR part 151), and to conduct profes-
sional services in conformance with ap-
proved standards and procedures, in-
cluding procedures which may be re-
quired by the Commissioner of Cus-
toms or the Executive Director; 

(2) To have no interest in or other 
connection with any business or other 
activity which might affect the unbi-
ased performance of duties as a Cus-
toms-accredited laboratory. It is un-
derstood that this does not prohibit ac-
ceptance of the usual fees for profes-
sional services; 

(3) To maintain the ability, i.e., the 
instrumentation, equipment, qualified 
staff, facilities, etc., to perform the 
services for which the laboratory is ac-
credited, and allow the Executive Di-
rector to evaluate that ability on a 
periodic basis by such means as on-site 
inspections, demonstrations of analysis 
procedures, reviews of submitted 
records, and proficiency testing 
through check samples; 

(4) To retain those laboratory records 
beyond the five-year record-retention 
period and samples (see paragraph (j)(1) 
of this section) specified by Customs as 
necessary to address matters concerned 
in pending litigation, and, if laboratory 
operations or accreditation cease, to 
contact Customs immediately regard-
ing the disposition of records/samples 
retained; 

(5) To promptly investigate any cir-
cumstance which might affect the ac-
curacy of work performed as an accred-
ited laboratory, to correct the situa-
tion immediately, and to notify both 
the port director and the Executive Di-
rector of such matters, their con-
sequences, and any corrective action 
taken or that needs to be taken; and 

(6) To immediately notify both the 
port director and the Executive Direc-
tor of any attempt to impede, influ-
ence, or coerce laboratory personnel in 
the performance of their duties, or of 
any decision to terminate laboratory 
operations or accredited status. Fur-
ther, within 5 days of any changes in-
volving legal name, address, ownership, 
parent-subsidiary relationships, bond, 
other offices or sites, or approved sig-
natories to notify the Executive Direc-
tor by certified mail. 

(d) What are the commodity groups for 
which accreditation may be sought? (1) 

Commercial laboratories may apply for 
accreditation to perform tests for any 
of the commodity groups listed in para-
graph (d)(2) of this section. Applicable 
test procedures are listed in Com-
modity Group Brochures and the U.S. 
Customs Laboratory Methods Manual. 
Application may be made for accredita-
tion in more than one commodity 
group. At the discretion of the Execu-
tive Director accreditation may be 
granted for subgroups of tests within a 
commodity group or for commodity 
groups not specifically enumerated. 
Once accredited, a Customs-accredited 
laboratory may apply at any time to 
expand its accreditation, to add new 
testing sites, or increase the number of 
commodity groups or subgroups ac-
credited. 

(2) The commodity groups for which 
accreditation may be sought without 
special permission from the Executive 
Director are: 

(i) Dairy and Chocolate Products en-
tered under Chapters 4, 18, and 21 of the 
Harmonized Tariff Schedule of the 
United States (HTSUS); 

(ii) Food and Food Products entered 
under Chapters 7–12, 15, 16, and 19–21, 
HTSUS; 

(iii) Botanical Identification—mate-
rials and products entered under Chap-
ters 14 and 44–46, HTSUS; 

(iv) Sugar, Sugar Syrups, and Confec-
tionery products entered under Chapter 
17, HTSUS; 

(v) Spirituous Beverages entered 
under Chapter 22, HTSUS; 

(vi) Building Stone, Ceramics, Glass-
ware, and Other Mineral Substances 
entered under Chapters 25 and 68–70, 
HTSUS; 

(vii) Inorganic Materials, including 
Inorganic Compounds and Ores, entered 
under Chapters 26, 28, 31, and 36–38, 
HTSUS; 

(viii) Petroleum and Petroleum Prod-
ucts entered under Chapters 27 and 29, 
HTSUS; 

(ix) Organic Materials, including 
Intermediates and Pharmaceuticals, 
entered under Chapters 29, 30, 34, 35, 
and 38, HTSUS; 

(x) Rubber, Plastics, Polymers, Pig-
ments and Paints entered under Chap-
ters 32, 39, and 40, HTSUS; 

(xi) Essential Oils and Perfumes en-
tered under Chapter 33, HTSUS; 
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(xii) Leather and Articles of Leather 
entered under Chapters 41 and 42, 
HTSUS; 

(xiii) Paper and Paper Products en-
tered under Chapters 47–49, HTSUS; 

(xiv) Textiles and Related Products, 
including footwear and hats, entered 
under Chapters 50–67, HTSUS; and, 

(xv) Metals and Alloys entered under 
Chapters 72–83, HTSUS. 

(e) What are the approved methods of 
analysis? Customs-accredited labora-
tories must follow the general or spe-
cific testing methods set forth in Com-
modity Group Brochures and the U.S. 
Customs Laboratory Methods Manual 
in the testing of designated commod-
ities, unless the Executive Director 
gives written permission to use an al-
ternate method. Alternative methods 
will be considered and approved on a 
case-by-case basis. 

(f) How would a commercial laboratory 
become a Customs-accredited laboratory? 
—(1) What should an application contain? 
An application for Customs accredita-
tion must contain the following infor-
mation: 

(i) The applicant’s legal name and 
the address of its principal place of 
business and any other facility out of 
which it will work; 

(ii) Detailed statements of ownership 
and any partnerships, parent-sub-
sidiary relationships, or affiliations 
with any other domestic or foreign or-
ganizations, including, but not limited 
to, importers, other commercial lab-
oratories, producers, refiners, Customs 
brokers, or carriers; 

(iii) A statement of financial condi-
tion; 

(iv) If a corporation, a copy of the ar-
ticles of incorporation and the names 
of all officers and directors; 

(v) The names, titles, and qualifica-
tions of each person who will be au-
thorized to sign or approve analysis re-
ports on behalf of the commercial lab-
oratory; 

(vi) A complete description of the ap-
plicant’s facilities, instruments, and 
equipment; 

(vii) An express agreement that if no-
tified by Customs of pending accredita-
tion to execute a bond in accordance 
with part 113, Customs Regulations (19 
CFR part 113), and submit it to the 
Customs port nearest to the applicant’s 

main office. (The limits of liability on 
the bond will be established by the Cus-
toms port in consultation with the Ex-
ecutive Director. In order to retain 
Customs accreditation, the laboratory 
must maintain an adequate bond, as 
determined by the port director); 

(viii) A listing of each commodity 
group for which accreditation is being 
sought and, if methods are being sub-
mitted for approval which are not spe-
cifically provided for in a Commodity 
Group Brochure and the U.S. Customs 
Laboratory Methods Manual, a listing 
of such methods; 

(ix) A listing by commodity group of 
each method according to its Customs 
Laboratory Method Number for which 
the laboratory is seeking accredita-
tion; 

(x) An express agreement to be bound 
by the obligations contained in para-
graph (c) of this section; and, 

(xi) A nonrefundable pre-payment 
equal to 50 percent of the fixed accredi-
tation fee, as published in the FEDERAL 
REGISTER and Customs Bulletin, to 
cover preliminary processing costs. 
Further, the applicant agrees to pay 
Customs within 30 days of notification 
of preliminary accreditation the asso-
ciated charges assessed for accredita-
tion, i.e., those charges for actual trav-
el and background investigation costs, 
and the balance of the fixed accredita-
tion fee. 

(2) Where should an application be 
sent? A commercial laboratory seeking 
accreditation or an extension of an ex-
isting accreditation must send a letter 
of application to the U.S. Customs 
Service, Attention: Executive Director, 
Laboratories & Scientific Services, 1300 
Pennsylvania Ave., NW, Washington, 
D.C. 20229. 

(3) How will an application be 
reviewed?—(i) Physical plant and man-
agement system. The facility of the ap-
plicant will be inspected to ensure that 
it is properly equipped to perform the 
necessary tests and that staff per-
sonnel are capable of performing re-
quired tests. Customs evaluation of an 
applicant’s professional abilities will 
be in accordance with the general cri-
teria contained in either the American 
Society for Testing and Materials 
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(ASTM) E548 (Standard Guide for Gen-
eral Criteria Used for Evaluating Lab-
oratory Competence) or the ISO/IEC 
Guide 25 (General Requirements for the 
Competence of Calibration and Testing 
Laboratories). This review will ascer-
tain the laboratory’s ability to manage 
and control the acquisition of technical 
data. The review will be performed at 
the time of initial application and 
upon reaccreditation at three-year in-
tervals. 

(ii) Ability to perform tests on specified 
commodity groups. For each commodity 
group applied for, the applicant will 
undergo a separate review of testing 
capabilities. The specific accreditation 
will be based on the laboratory’s abil-
ity to perform the tests required for 
that commodity group. This will in-
clude the qualifications of the tech-
nical personnel in this field and the in-
strument availability required by the 
test methods. Maintenance of accredi-
tation will be ongoing and may require 
the submission of test results on peri-
odic check samples. The criteria for ac-
ceptance will be based on the labora-
tory’s ability to produce a work prod-
uct that assists in the proper classi-
fication and entry of imported mer-
chandise. 

(iii) Determination of competence. The 
Executive Director will determine the 
applicant’s overall competence, inde-
pendence, and character by conducting 
on-site inspections, which may include 
demonstrations by the applicant of 
analysis procedures and a review of 
analysis records submitted, and back-
ground investigations. The Executive 
Director may also conduct proficiency 
testing through check samples. 

(iv) Evaluation of technical and oper-
ational requirements. Customs will de-
termine whether the following tech-
nical and operational requirements are 
met: 

(A) Equipment. The laboratory must 
be equipped with all of the instruments 
and equipment needed to conduct the 
tests for which it is accredited. The 
laboratory must ensure that all instru-
ments and equipment are properly cali-
brated, checked, and maintained. 

(B) Facilities. The laboratory must 
have, at a minimum, adequate space, 
lighting, and environmental controls 

to ensure compliance with the condi-
tions prescribed for appropriate test 
procedures. 

(C) Personnel. The laboratory must be 
staffed with persons having the nec-
essary education, training, knowledge, 
and experience for their assigned func-
tions (e.g., maintaining equipment, 
calibrating instruments, performing 
laboratory analyses, evaluating analyt-
ical results, and signing analysis re-
ports on behalf of the laboratory). In 
general, each technical staff member 
should hold, at a minimum, a bach-
elor’s degree in science or have two 
years related experience in an analyt-
ical laboratory. 

(g) How will an applicant be notified 
concerning accreditation?—(1) Notice of 
accreditation or nonselection. When Cus-
toms evaluation of a laboratory’s cre-
dentials is completed, the Executive 
Director will notify the laboratory in 
writing of its preliminary accredita-
tion or nonselection. (Final accredita-
tion determinations will not be made 
until the applicant has satisfied all 
bond requirements and made payment 
on all assessed charges and the balance 
of the applicable accreditation fee). All 
final notices of accreditation, re-
accreditation, or extension of existing 
Customs accreditation will be pub-
lished in the FEDERAL REGISTER and 
Customs Bulletin. 

(2) Grounds for nonselection. The Exec-
utive Director may deny a laboratory’s 
application for any of the following 
reasons: 

(i) The application contains false or 
misleading information concerning a 
material fact; 

(ii) The laboratory, a principal of the 
laboratory, or a person the Executive 
Director determines is exercising sub-
stantial ownership or control over the 
laboratory operation is indicted for, 
convicted of, or has committed acts 
which would: 

(A) Under United States federal or 
state law, constitute a felony or mis-
demeanor involving misstatements, 
fraud, or a theft-related offense; or 

(B) Reflect adversely on the business 
integrity of the applicant; 
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(iii) A determination is made that 
the laboratory-applicant does not pos-
sess the technical capability, have ade-
quate facilities, or management to per-
form the approved methods of analysis 
for Customs purposes; 

(iv) A determination is made that the 
laboratory has submitted false reports 
or statements concerning the sampling 
of merchandise, or that the applicant 
was subject to sanctions by state, 
local, or professional administrative 
bodies for such conduct; 

(v) Nonpayment of assessed charges 
and the balance of the fixed accredita-
tion fee; or 

(vi) Failure to execute a bond in ac-
cordance with part 113 of this chapter. 

(3) Adverse accreditation decisions; ap-
peal procedures. 

(i) Preliminary notice. A laboratory 
which is not selected for accreditation 
will be sent a preliminary notice of 
nonselection. The preliminary notice 
of nonselection will state the specific 
grounds for the proposed nonselection 
decision and advise the laboratory that 
it may file a response addressing the 
grounds for the action proposed with 
the Executive Director within 30 cal-
endar days of the date the preliminary 
notice of nonselection was received by 
the laboratory. 

(ii) Final notice. (A) Based on non-
response. If the laboratory does not re-
spond to the preliminary notice, the 
Executive Director will issue a final 
notice of nonselection within 60 cal-
endar days of the date the preliminary 
notice of nonselection was received by 
the laboratory applicant. The final no-
tice of nonselection will state the spe-
cific grounds for the nonselection and 
advise the laboratory that it may 
choose to pursue one of the following 
two options: 

(1) Submit a new application for ac-
creditation, in accordance with the 
provisions of paragraph (f)(1) of this 
section, 180 days after the date of the 
final notice of nonselection; or 

(2) Administratively appeal the final 
notice of nonselection to the Assistant 
Commissioner within 30 calendar days 
of the date of the final notice of non-
selection. 

(B) Based on response. If the labora-
tory files a timely response, the Execu-
tive Director will issue a final deter-

mination regarding the laboratory’s 
accreditation within 30 calendar days 
of the date the applicant’s response is 
received by the Executive Director. If 
this final determination is adverse to 
the laboratory, then the final notice of 
nonselection will state the specific 
grounds for nonselection and advise the 
laboratory that it may choose to pur-
sue one of the two options provided at 
paragraphs (g)(3)(ii)(A)(1) and (2) of this 
section. 

(iii) Appeal decision. The Assistant 
Commissioner will issue a decision on 
the appeal within 30 calendar days of 
the date the appeal is received. If the 
appeal decision is adverse to the lab-
oratory, then the decision notice will 
advise the laboratory that it may 
choose to pursue one of the following 
two options: 

(A) Submit a new application for ac-
creditation, in accordance with the 
provisions of paragraph (f)(1) of this 
section, 120 days after the date of the 
appeal decision; or 

(B) File an action with the Court of 
International Trade, pursuant to chap-
ter 169 of title 28, United States Code, 
within 60 days of the date of the appeal 
decision. 

(h) What are the accreditation/re-
accreditation fee requirements?—(1) In 
general. A fixed fee, representing Cus-
toms administrative overhead expense, 
will be assessed for each application for 
accreditation or reaccreditation. In ad-
dition, associated assessments, rep-
resenting the actual costs associated 
with travel and per diem of Customs 
employees related to verification of ap-
plication criteria and background in-
vestigations will be charged. The com-
bination of the fixed fee and associated 
assessments represent reimbursement 
to Customs for costs related to accredi-
tation and reaccreditation. The fixed 
fee will be published in the Customs 
Bulletin and the FEDERAL REGISTER. 
Based on a review of the actual costs 
associated with the program, the fixed 
fee may be adjusted periodically; any 
changes will be published in the Cus-
toms Bulletin and the FEDERAL REG-
ISTER. 

(i) Accreditation fees. A nonrefundable 
pre-payment equal to 50 percent of the 
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fixed accreditation fee to cover pre-
liminary processing costs must accom-
pany each application for accredita-
tion. Before a laboratory will be ac-
credited, it must remit to Customs, at 
the address specified in the billing, 
within the 30 day billing period, the as-
sociated charges assessed for the ac-
creditation and the balance of the fixed 
accreditation fee. 

(ii) Reaccreditation fees. Before a lab-
oratory will be reaccredited, it must 
submit to Customs, at the billing ad-
dress specified, within the 30 day bill-
ing period the fixed reaccreditation fee. 

(2) Disputes. In the event a laboratory 
disputes the charges assessed for travel 
and per diem costs associated with 
scheduled inspection visits, it may file 
an appeal within 30 calendar days of 
the date of the assessment with the Ex-
ecutive Director. The appeal letter 
must specify which charges are in dis-
pute and provide such supporting docu-
mentation as may be available for each 
allegation. The Executive Director will 
make findings of fact concerning the 
merits of an appeal and communicate 
the agency decision to the laboratory 
in writing within 30 calendar days of 
the date of the appeal. 

(i) Can existing Customs-accredited lab-
oratories continue to operate? Commer-
cial laboratories accredited by the Ex-
ecutive Director prior to December 8, 
1993, will retain that accreditation 
under these regulations provided they 
conduct their business in a manner 
consistent with the administrative por-
tions of this section. This paragraph 
does not pertain to any laboratory 
which has had its accreditation sus-
pended or revoked. Laboratories which 
have had their accreditations contin-
ued under this section will have their 
status reevaluated on their next tri-
ennial inspection date which is no ear-
lier than three years after the effective 
date of this regulation. At the time of 
reaccreditation, these laboratories 
must meet the requirements of this 
section and remit to Customs, at the 
address specified in the billing, within 
the 30 day billing period, the fixed re-
accreditation fee. Failure to meet 
these requirements will result in rev-
ocation or suspension of the accredita-
tion. 

(j) How will Customs-accredited labora-
tories operate?—(1) Samples for testing. 
Upon request by the importer of record 
of merchandise, the port director will 
release a representative sample of the 
merchandise for testing by a Customs-
accredited laboratory at the expense of 
the importer. Under Customs super-
vision, the sample will be split into two 
essentially equal parts and given to the 
Customs-accredited laboratory. One 
portion of the sample may be used by 
the Customs-accredited laboratory for 
its testing. The other portion must be 
retained by the laboratory, under ap-
propriate storage conditions, for Cus-
toms use, as necessary, unless Customs 
requires other specific procedures. 
Upon request, the sample portion re-
served for Customs purposes must be 
surrendered to Customs. 

(i) Retention of non-perishable samples. 
Non-perishable samples reserved for 
Customs and sample remnants from 
any testing must be retained by the ac-
credited laboratory for a period of four 
months from the date of the labora-
tory’s final analysis report, unless 
other instructions are issued in writing 
by Customs. At the end of this reten-
tion time period, the accredited labora-
tory may dispose of the retained sam-
ples and sample remnants in a manner 
consistent with federal, state, and local 
statutes. 

(ii) Retention of perishable samples. 
Perishable samples reserved for Cus-
toms and sample remnants from any 
testing can be disposed of more expedi-
tiously than provided for at paragraph 
(j)(1)(i) of this section, if done in ac-
cordance with acceptable laboratory 
procedures, unless other instructions 
are issued in writing by Customs. 

(2) Reports.—(i) Contents of reports. 
Testing data must be obtained using 
methods approved by the Executive Di-
rector. The testing results from a Cus-
toms-accredited laboratory that are 
submitted by an importer of record 
with respect to merchandise in an 
entry, in the absence of testing con-
ducted by Customs laboratories, will be 
accepted by Customs, provided that the 
importer of record certifies that the 
sample tested was taken from the mer-
chandise in the entry and the report es-
tablishes elements relating to the ad-
missibility, quantity, composition, or 
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characteristics of the merchandise en-
tered, as required by law. 

(ii) Status of commercial reports where 
Customs also tests merchandise. Nothing 
in these regulations will preclude Cus-
toms from sampling and testing mer-
chandise from a shipment which has 
been sampled and tested by a Customs-
accredited laboratory at the request of 
an importer. In cases where a shipment 
has been analyzed by both Customs and 
a Customs-accredited laboratory, all 
Customs actions will be based upon the 
analysis provided by the Customs lab-
oratory, unless the Executive Director 
advises otherwise. If Customs tests 
merchandise, it will release the results 
of its test to the importer of record or 
its agent upon request unless the test-
ing information is proprietary to the 
holder of a copyright or patent, or de-
veloped by Customs for enforcement 
purposes. 

(3) Recordkeeping requirements. Cus-
toms-accredited laboratories must 
maintain records of the type normally 
kept in the ordinary course of business 
in accordance with the provisions of 
this chapter and any other applicable 
provision of law, and make them avail-
able during normal business hours for 
Customs inspection. In addition, these 
laboratories must maintain all records 
necessary to permit the evaluation and 
verification of all Customs-related 
work, including, as appropriate, those 
described below. All records must be 
maintained for five years, unless the 
laboratory is notified in writing by 
Customs that a longer retention time 
is necessary for particular records. 
Electronic data storage and trans-
mission may be approved by Customs. 

(i) Sample records. Records for each 
sample tested for Customs purposes 
must be readily accessible and contain 
the following information: 

(A) A unique identifying number; 
(B) The date when the sample was re-

ceived or taken; 
(C) The identity of the commodity 

(e.g. crude oil); 
(D) The name of the client; 
(E) The source of the sample (e.g., 

name of vessel, flight number of air-
line, name of individual taking the 
sample); and 

(F) If available, the Customs entry 
date, entry number, and port of entry 

and the names of the importer, ex-
porter, manufacturer, and country-of-
origin. 

(ii) Major equipment records. Records 
for each major piece of equipment or 
instrument (including analytical bal-
ances) used in Customs-related work 
must identify the name and type of in-
strument, the manufacturer’s name, 
the instrument’s model and any serial 
numbers, and the occurrence of all 
servicing performed on the equipment 
or instrument, to include recalibration 
and any repair work, identifying who 
performed the service and when. 

(iii) Records of analytical procedures. 
The Customs-accredited laboratory 
must maintain complete and up-to-
date copies of all approved analytical 
procedures, calibration methods, etc., 
and must document the procedures 
each staff member is authorized to per-
form. These procedures must be readily 
available to appropriate staff. 

(iv) Laboratory analysis records. The 
Customs-accredited laboratory must 
identify each analysis by sample record 
number (see paragraph (j)(3)(i) of this 
section) and must maintain all infor-
mation or data (such as sample 
weights, temperatures, references to 
filed spectra, etc.) associated with each 
Customs-related laboratory analysis. 
Each analysis record must be dated and 
initialed or signed by the staff mem-
ber(s) who did the work. 

(v) Laboratory analysis reports. Each 
laboratory analysis report submitted 
to Customs must include: 

(A) The name and address of the Cus-
toms-accredited laboratory; 

(B) A description and identification 
of the sample, including its unique 
identifying number; 

(C) The designations of each analysis 
procedure used; 

(D) The analysis report itself (i.e., the 
pertinent characteristics of the sam-
ple); 

(E) The date of the report; and 
(F) The typed name and signature of 

the person accepting technical respon-
sibility for the analysis report (i.e., an 
approved signatory). 

(4) Representation of Customs-accred-
ited status. Commercial laboratories ac-
credited by Customs must limit state-
ments or wording regarding their ac-
creditation to an accurate description 
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of the tests for the commodity group(s) 
for which accreditation has been ob-
tained. Use of terms other than those 
appearing in the notice of accredita-
tion (see paragraph (g) of this section) 
is prohibited. 

(5) Subcontracting prohibited. Cus-
toms-accredited laboratories must not 
subcontract Customs-related analysis 
work to non Customs-accredited lab-
oratories or non Customs-approved 
gaugers, but may subcontract to other 
facilities that are Customs-accredited/
approved and in good standing. 

(k) How can a laboratory have its ac-
creditation suspended or revoked or be re-
quired to pay a monetary penalty?—(1) 
Grounds for suspension, revocation, or as-
sessment of a monetary penalty.—(i) In 
general. The Executive Director may 
immediately suspend or revoke a lab-
oratory’s accreditation only in cases 
where the laboratory’s actions are in-
tentional violations of any Customs 
law or when required by public health 
or safety. In other situations where the 
Executive Director has cause, the Ex-
ecutive Director will propose the sus-
pension or revocation of a laboratory’s 
accreditation or propose a monetary 
penalty and provide the laboratory 
with the opportunity to respond to the 
notice of proposed action. 

(ii) Specific grounds. A laboratory’s 
accreditation may be suspended or re-
voked, or a monetary penalty may be 
assessed because: 

(A) The selection was obtained 
through fraud or the misstatement of a 
material fact by the laboratory; 

(B) The laboratory, a principal of the 
laboratory, or a person the port direc-
tor determines is exercising substan-
tial ownership or control over the lab-
oratory operation is indicted for, con-
victed of, or has committed acts which 
would: under United States federal or 
state law, constitute a felony or mis-
demeanor involving misstatements, 
fraud, or a theft-related offense; or re-
flect adversely on the business integ-
rity of the applicant. In the absence of 
an indictment, conviction, or other 
legal process, the port director must 
have probable cause to believe the pro-
scribed acts occurred; 

(C) Staff laboratory personnel refuse 
or otherwise fail to follow any proper 

order of a Customs officer or any Cus-
toms order, rule, or regulation; 

(D) The laboratory fails to operate in 
accordance with the obligations of 
paragraph (c) of this section; 

(E) A determination is made that the 
laboratory is no longer technically or 
operationally proficient at performing 
the approved methods of analysis for 
Customs purposes; 

(F) The laboratory fails to remit to 
Customs, at the billing address speci-
fied, within the 30 day billing period 
the associated charges assessed for the 
accreditation and the balance of the 
fixed accreditation fee; 

(G) The laboratory fails to maintain 
its bond; 

(H) The laboratory fails to remit to 
Customs, at the billing address speci-
fied, within the 30 day billing period, 
the fixed reaccreditation fee; or 

(I) The laboratory fails to remit any 
monetary penalty assessed under this 
section. 

(iii) Assessment of monetary penalties. 
The assessment of a monetary penalty 
under this section, may be in lieu of, or 
in addition to, a suspension or revoca-
tion of accreditation under this sec-
tion. The monetary penalty may not 
exceed $100,000 per violation and will be 
assessed and administered pursuant to 
published guidelines. Any monetary 
penalty under this section can be in ad-
dition to the recovery of: 

(A) Any loss of revenue, in cases 
where the laboratory intentionally fal-
sified the analysis report in collusion 
with the importer, pursuant to 19 
U.S.C. 1499(b)(1)(B)(i); or 

(B) Liquidated damages assessed 
under the laboratory’s Customs bond. 

(2) Notice of adverse action. When a de-
cision to suspend or revoke accredita-
tion, and/or assess a monetary penalty 
is made, the Executive Director will 
immediately notify the laboratory in 
writing, indicating whether the action 
is effective immediately or is proposed. 

(i) Immediate suspension or revocation. 
Where the suspension or revocation of 
accreditation is immediate, the Execu-
tive Director will issue a final notice of 
adverse determination. The final no-
tice of adverse determination will state 
the specific grounds for the immediate 
suspension or revocation, direct the 
laboratory to cease performing any 
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Customs-accredited functions, and ad-
vise the laboratory that it may choose 
to pursue one of the following two op-
tions: 

(A) Submit a new application for ac-
creditation, in accordance with the 
provisions of paragraph (f)(1) of this 
section, 180 days after the date of the 
final notice of adverse determination; 
or 

(B) Administratively appeal the final 
notice of adverse determination to the 
Assistant Commissioner within 30 cal-
endar days of the date of the final no-
tice of adverse determination. 

(ii) Proposed suspension, revocation, or 
assessment of monetary penalty.

(A) Preliminary notice. Where the sus-
pension or revocation of accreditation, 
and/or the assessment of a monetary 
penalty is proposed, the Executive Di-
rector will issue a preliminary notice 
of proposed action. The preliminary no-
tice of proposed action will state the 
specific grounds for the proposed ac-
tion, inform the laboratory that it may 
continue to perform those functions re-
quiring Customs-accreditation until 
the Executive Director’s final notice is 
issued, and advise the laboratory that 
it may file a response addressing the 
grounds for the action proposed with 
the Executive Director within 30 cal-
endar days of the date the preliminary 
notice of proposed action was received 
by the laboratory. The laboratory may 
respond by accepting responsibility, 
explaining extenuating circumstances, 
and/or providing rebuttal evidence. The 
laboratory also may ask for a meeting 
with the Executive Director or his des-
ignee to discuss the proposed action. 

(B) Final notice.
(1) Based on nonresponse. If the lab-

oratory does not respond to the pre-
liminary notice of proposed action, the 
Executive Director will issue a final 
notice of adverse determination within 
60 calendar days of the date the pre-
liminary notice of proposed action was 
received by the laboratory. The final 
notice of adverse determination will 
state the specific grounds for the ad-
verse determination, direct the labora-
tory to cease performing any Customs-
accredited functions, and advise the 
laboratory that it may choose to pur-

sue one of the two options provided at 
paragraphs (k)(2)(i)(A) and (B) of this 
section. 

(2) Based on response. If the labora-
tory files a timely response, the Execu-
tive Director will issue a final deter-
mination regarding the status of the 
laboratory’s accreditation within 30 
calendar days of the date the labora-
tory’s response is received by the Exec-
utive Director. If this final determina-
tion is adverse to the laboratory, then 
the final notice of adverse determina-
tion will state the specific grounds for 
the adverse action, advise the labora-
tory to cease performing any functions 
requiring Customs accreditation, and 
advise the laboratory that it may 
choose to pursue one of the two options 
provided at paragraphs (k)(2)(i)(A) and 
(B) of this section. 

(3) Publication of final notices of ad-
verse determination. Any final notices of 
adverse determination issued by the 
Executive Director resulting in a lab-
oratory being directed to cease per-
forming Customs-accredited functions 
will be published in the FEDERAL REG-
ISTER and Customs Bulletin and the no-
tice published will include the effective 
date, duration, and scope of the deter-
mination. 

(4) Appeal decision. The Assistant 
Commissioner will issue a decision on 
the appeal within 30 calendar days of 
the date the appeal is received. If the 
appeal decision is adverse to the lab-
oratory, then the decision notice will 
advise the laboratory that it may 
choose to pursue one of the following 
two options: 

(i) Submit a new application for ac-
creditation, in accordance with the 
provisions of paragraph (f)(1) of this 
section, 120 days after the date of the 
appeal decision; or 

(ii) File an action with the Court of 
International Trade, pursuant to chap-
ter 169 of title 28, United States Code, 
within 60 days of the date of the appeal 
decision. 

[T.D. 99–67, 64 FR 48534, Sept.7, 1999; T.D. 99–
67, 65 FR 10009, 10010, Feb. 25, 2000]
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§ 151.13 Approval of commercial gaug-
ers. 

This section sets forth the require-
ments for commercial gaugers to ob-
tain approval by Customs for the meas-
uring of certain merchandise, and ex-
plains the operation of such approved 
gaugers. This section also provides for 
the imposition of approval and re-
approval fees, sets forth grounds for 
the suspension or revocation of ap-
proval, and provides for the imposition 
of a monetary penalty for an approved 
commercial gauger that fails to adhere 
to the provisions of this section. 

(a) What is a ‘‘Customs-approved gaug-
er’’? ‘‘Commercial gaugers’’ are individ-
uals and commercial organizations 
that measure, gauge, or sample mer-
chandise (usually merchandise in bulk 
form) and who deal mainly with animal 
and vegetable oils, petroleum, petro-
leum products, and bulk chemicals. A 
‘‘Customs-approved gauger’’ is a com-
mercial concern, within the United 
States, that has demonstrated, to the 
satisfaction of the Executive Director 
(defined at § 151.12(a)), pursuant to this 
section, the capability to perform cer-
tain gauging and measurement proce-
dures for certain commodities. Cus-
toms approval extends only to the per-
formance of such functions as are vest-
ed in, or delegated to, Customs. 

(b) What are the obligations of a Cus-
toms-approved gauger? A commercial 
gauger approved by Customs agrees to 
the following conditions and require-
ments: 

(1) To comply with the requirements 
of part 151, Customs Regulations (19 
CFR part 151), and to conduct profes-
sional services in conformance with ap-
proved standards and procedures, in-
cluding procedures which may be re-
quired by the Commissioner of Cus-
toms or the Executive Director; 

(2) To have no interest in or other 
connection with any business or other 
activity which might affect the unbi-
ased performance of duties as a Cus-
toms-approved gauger. It is understood 
that this does not prohibit acceptance 
of the usual fees for professional serv-
ices; 

(3) To maintain the ability, i.e., the 
instrumentation, equipment, qualified 
staff, facilities, etc., to perform the 
services for which the gauger is ap-

proved, and allow the Executive Direc-
tor to evaluate that ability on a peri-
odic basis by such means as on-site in-
spections, demonstrations of gauging 
procedures, and reviews of submitted 
records; 

(4) To retain those gauger records be-
yond the five-year record-retention pe-
riod specified by Customs as necessary 
to address matters concerned in pend-
ing litigation, and, if gauger operations 
or approval cease, to contact Customs 
immediately regarding the disposition 
of records retained; 

(5) To promptly investigate any cir-
cumstance which might affect the ac-
curacy of work performed as an ap-
proved gauger, to correct the situation 
immediately, and to notify both the 
port director and the Executive Direc-
tor of such matters, their con-
sequences, and any corrective action 
taken or that needs to be taken; and 

(6) To immediately notify both the 
port director and the Executive Direc-
tor of any attempt to impede, influ-
ence, or coerce gauger personnel in the 
performance of their duties, or of any 
decision to terminate gauger oper-
ations or approval status. Further, 
within 5 days of any changes involving 
legal name, address, ownership, parent-
subsidiary relationships, bond, other 
offices or sites, or approved signatories 
to notify the Executive Director by 
certified mail. 

(c) What are the approved measurement 
procedures? Customs-approved gaugers 
must comply with appropriate proce-
dures published by such professional 
organizations as the American Society 
for Testing and Materials (ASTM) and 
the American Petroleum Institute 
(API), unless the Executive Director 
gives written permission to use an al-
ternate method. Alternative methods 
will be considered and approved on a 
case-by-case basis. 

(d) How would a commercial gauger be-
come a Customs-approved gauger? (1) 
What should an application contain? An 
application for Customs approval must 
contain the following information: 

(i) The applicant’s legal name and 
the address of its principal place of 
business and any other facility out of 
which it will work; 
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(ii) Detailed statements of ownership 
and any partnerships, parent-sub-
sidiary relationships, or affiliations 
with any other domestic or foreign or-
ganizations, including, but not limited 
to, importers, producers, refiners, Cus-
toms brokers, or carriers; 

(iii) A statement of financial condi-
tion; 

(iv) If a corporation, a copy of the ar-
ticles of incorporation and the names 
of all officers and directors; 

(v) The names, titles, and qualifica-
tions of each person who will be au-
thorized to sign or approve gauging re-
ports on behalf of the commercial 
gauger; 

(vi) A complete description of the ap-
plicant’s facilities, instruments, and 
equipment; 

(vii) An express agreement that if no-
tified by Customs of pending approval 
to execute a bond in accordance with 
part 113, Customs Regulations (19 CFR 
part 113), and submit it to the Customs 
port nearest to the applicant’s main of-
fice. (The limits of liability on the 
bond will be established by the Cus-
toms port in consultation with the Ex-
ecutive Director. In order to retain 
Customs approval, the gauger must 
maintain an adequate bond, as deter-
mined by the port director); 

(viii) An express agreement to be 
bound by the obligations contained in 
paragraph (b) of this section; and, 

(ix) A nonrefundable pre-payment 
equal to 50 percent of the fixed ap-
proval fee, as published in the FEDERAL 
REGISTER and Customs Bulletin, to 
cover preliminary processing costs. 
Further, the applicant agrees to pay 
Customs within 30 days of notification 
of preliminary approval the associated 
charges assessed for approval, i.e., 
those charges for actual travel and 
background investigation costs, and 
the balance of the fixed approval fee. 

(2) Where should an application be 
sent? A commercial gauger seeking ap-
proval or an extension of an existing 
approval must send a letter of applica-
tion to the U.S. Customs Service, At-
tention: Executive Director, Labora-
tories & Scientific Services, 1300 Penn-
sylvania Ave., NW, Washington, D.C. 
20229. 

(3) How will an application be reviewed?

(i) Determination of competence. The 
Executive Director will determine the 
applicant’s overall competence, inde-
pendence, and character by conducting 
on-site inspections, which may include 
demonstrations by the applicant of 
gauging procedures and a review of 
records submitted, and background in-
vestigations. The Executive Director 
may also conduct proficiency testing 
through check samples. 

(ii) Evaluation of technical and oper-
ational requirements. Customs will de-
termine whether the following tech-
nical and operational requirements are 
met: 

(A) Equipment. The facility must be 
equipped with all of the instruments 
and equipment needed to conduct ap-
proved services. The gauger must en-
sure that all instruments and equip-
ment are properly calibrated, checked, 
and maintained. 

(B) Facilities. The facility must have, 
at a minimum, adequate space, light-
ing, and environmental controls to en-
sure compliance with the conditions 
prescribed for appropriate measure-
ments. 

(C) Personnel. The facility must be 
staffed with persons having the nec-
essary education, training, knowledge, 
and experience for their assigned func-
tions (e.g., maintaining equipment, 
calibrating instruments, performing 
gauging services, evaluating gauging 
results, and signing gauging reports on 
behalf of the commercial gauger). In 
general, each technical staff member 
should have, at a minimum, six months 
training and experience in gauging. 

(e) How will an applicant be notified 
concerning approval?

(1) Notice of approval or nonselection. 
When Customs evaluation of a gauger’s 
credentials is completed, the Executive 
Director will notify the gauger in writ-
ing of its preliminary approval or non-
selection. (Final approval determina-
tions will not be made until the appli-
cant has satisfied all bond require-
ments and made payment on all as-
sessed charges and the balance of the 
applicable approval fee). All final no-
tices of approval, reapproval, or exten-
sion of existing Customs approval will 
be published in the FEDERAL REGISTER 
and Customs Bulletin. 
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(2) Grounds for nonselection. The Exec-
utive Director may deny a gauger’s ap-
plication for any of the following rea-
sons: 

(i) The application contains false or 
misleading information concerning a 
material fact; 

(ii) The gauger, a principal of the 
gauging facility, or a person the Execu-
tive Director determines is exercising 
substantial ownership or control over 
the gauger operation is indicted for, 
convicted of, or has committed acts 
which would: 

(A) Under United States federal or 
state law, constitute a felony or mis-
demeanor involving misstatements, 
fraud, or a theft-related offense; or 

(B) Reflect adversely on the business 
integrity of the applicant; 

(iii) A determination is made that 
the gauger-applicant does not possess 
the technical capability, have adequate 
facilities, or management to perform 
the approved methods of measurement 
for Customs purposes; 

(iv) A determination is made that the 
gauger has submitted false reports or 
statements concerning the measure-
ment of merchandise, or that the appli-
cant was subject to sanctions by state, 
local, or professional administrative 
bodies for such conduct; 

(v) Nonpayment of assessed charges 
and the balance of the fixed approval 
fee; or 

(vi) Failure to execute a bond in ac-
cordance with part 113 of this chapter. 

(3) Adverse approval decisions; appeal 
procedures. (i) Preliminary notice. A 
gauger which is not selected for ap-
proval will be sent a preliminary no-
tice of nonselection. The preliminary 
notice of nonselection will state the 
specific grounds for the proposed non-
selection decision and advise the gaug-
er that it may file a response address-
ing the grounds for the action proposed 
with the Executive Director within 30 
calendar days of the date the prelimi-
nary notice of nonselection was re-
ceived by the gauger. 

(ii) Final notice. (A) Based on non-
response. If the gauger does not respond 
to the preliminary notice, the Execu-
tive Director will issue a final notice of 
nonselection within 60 calendar days of 
the date the preliminary notice of non-
selection was received by the gauger 

applicant. The final notice of nonselec-
tion will state the specific grounds for 
the nonselection and advise the gauger 
that it may choose to pursue one of the 
following two options: 

(1) Submit a new application for ap-
proval, in accordance with the provi-
sions of paragraph (d)(1) of this section, 
180 days after the date of the final no-
tice of nonselection; or 

(2) Administratively appeal the final 
notice of nonselection to the Assistant 
Commissioner within 30 calendar days 
of the date of the final notice of non-
selection. 

(B) Based on response. If the gauger 
files a timely response, the Executive 
Director will issue a final determina-
tion regarding the gauger’s approval 
within 30 calendar days of the date the 
applicant’s response is received by the 
Executive Director. If this final deter-
mination is adverse to the gauger, then 
the final notice of nonselection will 
state the specific grounds for nonselec-
tion and advise the gauger that it may 
choose to pursue one of the two options 
provided at paragraphs (e)(3)(ii)(A)(1) 
and (2) of this section. 

(iii) Appeal decision. The Assistant 
Commissioner will issue a decision on 
the appeal within 30 calendar days of 
the date the appeal is received. If the 
appeal decision is adverse to the gaug-
er, then the decision notice will advise 
the gauger that it may choose to pur-
sue one of the following two options: 

(A) Submit a new application for ap-
proval, in accordance with the provi-
sions of paragraph (d)(1) of this section, 
120 days after the date of the appeal de-
cision; or 

(B) File an action with the Court of 
International Trade, pursuant to chap-
ter 169 of title 28, United States Code, 
within 60 days of the date of the appeal 
decision. 

(f) What are the approval/reapproval 
fee requirements?

(1) In general. A fixed fee, rep-
resenting Customs administrative 
overhead expense, will be assessed for 
each application for approval or re-
approval. In addition, associated as-
sessments, representing the actual 
costs associated with travel and per 
diem of Customs employees related to 
verification of application criteria and 
background investigations will be 
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charged. The combination of the fixed 
fee and associated assessments rep-
resent reimbursement to Customs for 
costs related to approval and re-
approval. The fixed fee will be pub-
lished in the Customs Bulletin and the 
FEDERAL REGISTER. Based on a review 
of the actual costs associated with the 
program, the fixed fee may be adjusted 
periodically; any changes will be pub-
lished in the Customs Bulletin and the 
FEDERAL REGISTER. 

(i) Approval fees. A nonrefundable pre-
payment equal to 50 percent of the 
fixed approval fee to cover preliminary 
processing costs must accompany each 
application for approval. Before a 
gauger will be approved, it must sub-
mit to Customs, at the address speci-
fied in the billing, within the 30 day 
billing period the associated charges 
assessed for the approval and the bal-
ance of the fixed approval fee. 

(ii) Reapproval fees. Before a gauger 
will be reapproved, it must submit to 
Customs, at the billing address speci-
fied, within the 30 day billing period, 
the fixed reapproval fee. 

(2) Disputes. In the event a gauger 
disputes the charges assessed for travel 
and per diem costs associated with 
scheduled inspection visits, it may file 
an appeal within 30 calendar days of 
the date of the assessment with the Ex-
ecutive Director. The appeal letter 
must specify which charges are in dis-
pute and provide such supporting docu-
mentation as may be available for each 
allegation. The Executive Director will 
make findings of fact concerning the 
merits of an appeal and communicate 
the agency decision to the gauger in 
writing within 30 calendar days of the 
date of the appeal. 

(g) Can existing Customs-approved 
gaugers continue to operate? Commercial 
gaugers approved by the Executive Di-
rector prior to December 8, 1993, will 
retain approval under these regulations 
provided that they conduct their busi-
ness in a manner consistent with the 
administrative portions of this section. 
This paragraph does not pertain to any 
gauger which has had its approval sus-
pended or revoked. Gaugers which have 
had their approvals continued under 
this section will have their status re-
evaluated on their next triennial in-
spection date which is no earlier than 
three years after the effective date of 
this regulation. At the time of re-
approval, these gaugers must meet the 
requirements of this section and remit 
to Customs, at the address specified in 
the billing, within the 30 day billing pe-
riod the fixed reapproval fee. Failure to 
meet these requirements will result in 
revocation or suspension of the ap-
proval. 

(h) How will Customs-approved gaugers 
operate? 

(1) Reports. (i) Contents of reports. The 
measurement results from a Customs-
approved gauger that are submitted by 
an importer of record with respect to 
merchandise in an entry, in the ab-
sence of measurements conducted by 
Customs, will be accepted by Customs, 
provided that the importer of record 
certifies that the measurement was of 
the merchandise in the entry. All re-
ports must measure net landed quan-
tity, except in the case of crude petro-
leum of Heading 2709, Harmonized Tar-
iff Schedule of the United States 
(HTSUS), which may be measured by 
gross quantity. Reports must use the 
appropriate HTSUS units of quantity, 
e.g., liters, barrels, or kilograms.

HTSUS Product Unit of quantity 

Headings 1501–1515 ................................ Animal and vegetable oils ....................... Kilogram. 
Subheadings 2707.10–2707.30 and 

2902.20–2902.44.
Benzene, toluene and xylene .................. Liter. 

Heading 2709 ............................................ Crude Petroleum ..................................... Barrel. 
Heading 2710 (various subheadings) ....... Fuel oils, motor oils, kerosene, naphtha, 

lubricating oils.
Barrel. 

Chapter 29 (various subheadings) ............ Organic compounds in bulk and liquid 
form.

Kilogram, liter, etc. 

(ii) Status of commercial reports where 
Customs also gauges merchandise. Noth-
ing in these regulations will preclude 

Customs from gauging a shipment 
which has been gauged by a Customs-
approved gauger at the request of an 
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importer. In cases where a shipment 
has been gauged by both Customs and a 
Customs-approved gauger, all Customs 
actions will be based upon the gauging 
reports issued by Customs, unless the 
Executive Director advises other ac-
tions. If Customs gauges merchandise, 
it will release the report of its meas-
urements to the importer of record or 
its agent upon request unless the gaug-
ing information is proprietary to the 
holder of a copyright or patent, or de-
veloped by Customs for enforcement 
purposes. 

(2) Recordkeeping requirements. Cus-
toms-approved gaugers must maintain 
records of the type normally kept in 
the ordinary course of business in ac-
cordance with the provisions of this 
chapter and any other applicable provi-
sions of law, and make them available 
during normal business hours for Cus-
toms inspection. In addition, these 
gaugers must maintain all records nec-
essary to permit the evaluation and 
verification of all Customs-related 
work, including, as appropriate, those 
described below. All records must be 
maintained for five years, unless the 
gauger is notified in writing by Cus-
toms that a longer retention time is 
necessary for particular records. Elec-
tronic data storage and transmission 
may be approved by Customs. 

(i) Transaction records. Records for 
each Customs-related transaction must 
be readily accessible and have the fol-
lowing: 

(A) A unique identifying number; 
(B) The date and location where the 

transaction occurred; 
(C) The identity of the product (e.g. 

crude oil); 
(D) The name of the client; 
(E) The source of the product (e.g., 

name of vessel, flight number of air-
line); and 

(F) If available, the Customs entry 
date, entry number, and port of entry 
and the names of the importer, ex-
porter, manufacturer, and country-of-
origin. 

(ii) Major equipment records. Records 
for each major piece of equipment used 
in Customs-related work must identify 
the name and type of instrument, the 
manufacturer’s name, the instrument’s 
model and any serial numbers, and the 
occurrence of all servicing performed 

on the equipment or instrument, to in-
clude recalibration and any repair 
work, identifying who performed the 
service and when. 

(iii) Records of gauging procedures. 
The Customs-approved gauger must 
maintain complete and up-to-date cop-
ies of all approved gauging procedures, 
calibration methods, etc., and must 
document the procedures that each 
staff member is authorized to perform. 
These procedures must be readily 
available to appropriate staff. 

(iv) Gauging records. The Customs-ap-
proved gauger must identify each 
transaction by transaction record num-
ber (see paragraph (h)(2)(i) of this sec-
tion) and must maintain all informa-
tion or data (such as temperatures, 
etc.) associated with each Customs-re-
lated gauging transaction. Each gaug-
ing record (i.e., the complete file of all 
data for each separate transaction) 
must be dated and initialed or signed 
by the staff member(s) who did the 
work. 

(v) Gauging reports. Each gauging re-
port submitted to Customs must in-
clude: 

(A) The name and address of the Cus-
toms-approved gauger; 

(B) A description and identification 
of the transaction, including its unique 
identifying number; 

(C) The designations of each gauging 
procedure used; 

(D) The gauging report itself (i.e., the 
quantity of the merchandise); 

(E) The date of the report; and 
(F) The typed name and signature of 

the person accepting technical respon-
sibility for the gauging report (i.e., an 
approved signatory). 

(3) Representation of Customs-approved 
status. Commercial gaugers approved 
by Customs must limit statements or 
wording regarding their approval to an 
accurate description of the commod-
ities for which approval has been ob-
tained. Use of terms other than those 
appearing in the notice of approval (see 
paragraph (e) of this section) is prohib-
ited. 

(4) Subcontracting prohibited. Cus-
toms-approved gaugers must not sub-
contract Customs-related work to non 
Customs-approved gaugers or non Cus-
toms-accredited laboratories, but may 
subcontract to other facilities that are 
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Customs-approved/accredited and in 
good standing. 

(i) How can a gauger have its approval 
suspended or revoked or be required to 
pay a monetary penalty?

(1) Grounds for suspension, revocation, 
or assessment of a monetary penalty. (i) 
In general. The Executive Director may 
immediately suspend or revoke a gaug-
er’s approval only in cases where the 
gauger’s actions are intentional viola-
tions of any Customs law or when re-
quired by public health or safety. In 
other situations where the Executive 
Director has cause, the Executive Di-
rector will propose the suspension or 
revocation of a gauger’s approval or 
propose a monetary penalty and pro-
vide the gauger with the opportunity 
to respond to the notice of proposed ac-
tion. 

(ii) Specific grounds. A gauger’s ap-
proval may be suspended or revoked, or 
a monetary penalty may be assessed 
because: 

(A) The selection was obtained 
through fraud or the misstatement of a 
material fact by the gauger; 

(B) The gauger, a principal of the 
gauging facility, or a person the port 
director determines is exercising sub-
stantial ownership or control over the 
gauger operation is indicted for, con-
victed of, or has committed acts which 
would: under United States federal or 
state law, constitute a felony or mis-
demeanor involving misstatements, 
fraud, or a theft-related offense; or re-
flect adversely on the business integ-
rity of the applicant. In the absence of 
an indictment, conviction, or other 
legal process, the port director must 
have probable cause to believe the pro-
scribed acts occurred; 

(C) Staff gauger personnel refuse or 
otherwise fail to follow any proper 
order of a Customs officer or any Cus-
toms order, rule, or regulation; 

(D) The gauger fails to operate in ac-
cordance with the obligations of para-
graph (b) of this section; 

(E) A determination is made that the 
gauger is no longer technically or oper-
ationally proficient at performing the 
approved methods of measurement for 
Customs purposes; 

(F) The gauger fails to remit to Cus-
toms, at the billing address specified, 
within the 30 day billing period the as-

sociated charges assessed for the ap-
proval and the balance of the fixed ap-
proval fee; 

(G) The gauger fails to maintain its 
bond; 

(H) The gauger fails to remit to Cus-
toms, at the billing address specified, 
within the 30 day billing period the 
fixed reapproval fee; or 

(I) The gauger fails to remit any 
monetary penalty assessed under this 
section. 

(iii) Assessment of monetary penalties. 
The assessment of a monetary penalty 
under this section, may be in lieu of, or 
in addition to, a suspension or revoca-
tion of approval under this section. The 
monetary penalty may not exceed 
$100,000 per violation and will be as-
sessed and administered pursuant to 
published guidelines. Any monetary 
penalty under this section can be in ad-
dition to the recovery of: 

(A) Any loss of revenue, in cases 
where the gauger intentionally fal-
sified the gauging report in collusion 
with the importer, pursuant to 19 
U.S.C. 1499(b)(1)(B)(i); or 

(B) Liquidated damages assessed 
under the gauger’s Customs bond. 

(2) Notice of adverse action. When a de-
cision to suspend or revoke approval, 
and/or assess a monetary penalty is 
made, the Executive Director will im-
mediately notify the gauger in writing, 
indicating whether the action is effec-
tive immediately or is proposed. 

(i) Immediate suspension or revocation. 
Where the suspension or revocation of 
approval is immediate, the Executive 
Director will issue a final notice of ad-
verse determination. The final notice 
of adverse determination will state the 
specific grounds for the immediate sus-
pension or revocation, direct the gaug-
er to cease performing any Customs-ap-
proved functions, and advise the gauger 
that it may choose to pursue one of the 
following two options: 

(A) Submit a new application for ap-
proval, in accordance with the provi-
sions of paragraph (d)(1) of this section, 
180 days after the date of the final no-
tice of nonselection; or 

(B) Administratively appeal the final 
notice of adverse determination to the 
Assistant Commissioner within 30 cal-
endar days of the date of the final no-
tice of adverse determination. 
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(ii) Proposed suspension, revocation, or 
assessment of monetary penalty.

(A) Preliminary notice. Where the sus-
pension or revocation of approval, and/
or the assessment of a monetary pen-
alty is proposed, the Executive Direc-
tor will issue a preliminary notice of 
proposed action. The preliminary no-
tice of proposed action will state the 
specific grounds for the proposed ac-
tion, inform the gauger that it may 
continue to perform those functions re-
quiring Customs-approval until the Ex-
ecutive Director’s final notice is 
issued, and advise the gauger that it 
may file a response addressing the 
grounds for the action proposed with 
the Executive Director within 30 cal-
endar days of the date the preliminary 
notice of proposed action was received 
by the gauger. The gauger may respond 
by accepting responsibility, explaining 
extenuating circumstances, and/or pro-
viding rebuttal evidence. The gauger 
also may ask for a meeting with the 
Executive Director or his designee to 
discuss the proposed action. 

(B) Final notice.
(1) Based on nonresponse. If the gaug-

er does not respond to the preliminary 
notice of proposed action, the Execu-
tive Director will issue a final notice of 
adverse determination within 60 cal-
endar days of the date the preliminary 
notice of proposed action was received 
by the gauger. The final notice of ad-
verse determination will state the spe-
cific grounds for the adverse deter-
mination, direct the gauger to cease 
performing any Customs-approved 
functions, and advise the gauger that it 
may choose to pursue one of the two 
options provided at paragraphs 
(i)(2)(i)(A) and (B) of this section. 

(2) Based on response. If the gauger 
files a timely response, the Executive 
Director will issue a final determina-
tion regarding the status of the gaug-
er’s approval within 30 calendar days of 
the date the gauger’s response is re-
ceived by the Executive Director. If 
this final determination is adverse to 
the gauger, then the final notice of ad-
verse determination will state the spe-
cific grounds for the adverse action, ad-
vise the gauger to cease performing 
any functions requiring Customs ap-
proval, and advise the gauger that it 

may choose to pursue one of the two 
options provided at paragraphs 
(i)(2)(i))(A) and (B) of this section. 

(3) Publication of final notices of ad-
verse determination. 

Any final notices of adverse deter-
mination issued by the Executive Di-
rector resulting in a gauger being di-
rected to cease performing Customs-ap-
proved functions will be published in 
the FEDERAL REGISTER and Customs 
Bulletin and the notice published will 
include the effective date, duration, 
and scope of the determination. 

(4) Appeal decision. The Assistant 
Commissioner will issue a decision on 
the appeal within 30 calendar days of 
the date the appeal is received. If the 
appeal decision is adverse to the gaug-
er, then the decision notice will advise 
the gauger that it may choose to pur-
sue one of the following two options: 

(i) Submit a new application for ap-
proval, in accordance with the provi-
sions of paragraph (d)(1) of this section, 
120 days after the date of the appeal de-
cision; or 

(ii) File an action with the Court of 
International Trade, pursuant to chap-
ter 169 of title 28, United States Code, 
within 60 calendar days of the date of 
the appeal decision. 

[T.D. 99–67, 64 FR 48539, Sept. 7, 1999; T.D. 99–
67, 65 FR 10011, Feb. 25, 2000]

§ 151.14 Use of commercial laboratory 
tests in liquidation. 

The analysis method for crude petro-
leum contained in ASTM D96 or other 
approved analysis method and as deter-
mined by a Customs-accredited com-
mercial laboratory shall be used for 
Customs purposes if the difference be-
tween the value found by the commer-
cial laboratory and the value found by 
the Customs laboratory does not ex-
ceed 0.11 percent. If the difference ex-
ceeds this limit and the Customs-ac-
credited commercial laboratory cannot 
establish that Customs is in error, then 
the Customs results shall be used. 

[T.D. 90–78, 55 FR 40167, Oct. 2, 1990, as 
amended by T.D. 99–67, 64 FR 48543, Sept. 7, 
1999]

VerDate Jan<31>2003 05:32 Apr 15, 2003 Jkt 200058 PO 00000 Frm 00187 Fmt 8010 Sfmt 8010 Y:\SGML\200058T.XXX 200058T



188

19 CFR Ch. I (4–1–03 Edition)§ 151.15

§ 151.15 Movement of merchandise to a 
centralized examination station. 

(a) Permission to transfer merchandise 
for examination. When a shipment re-
quires examination at a centralized ex-
amination station (CES), Customs 
Form 3461, or Customs Form 3461 (ALT) 
for land border cargo, or an attach-
ment to either, may be used to request 
permission to transfer the merchandise 
to a CES. The entry filer must write, 
type or stamp the following lines on 
the form or attachment, and must sup-
ply the information called for on the 
first three lines:

Containers to be transferred: lll All or, 
Container #’s lll, lll, lllª

To CESlllllllllllllllllª

Approved by: U.S. Customs Inspectorlllª

Datelllllllllllllllllª

Unless the port director exercises his 
authority pursuant to paragraph (d) of 
this section, the reviewing inspector 
will initial and date the form or at-
tachment being used, or stamp one 
copy of the Customs Form 3461 or 3461 
(ALT) if required by the port director. 
A copy of this document will act as no-
tification and authorization to the 
entry filer that the merchandise must 
be transferred to the importer-des-
ignated CES unless another CES is des-
ignated by the port director under 
paragraph (d) of this section. 

(b) Assumption of liability during trans-
fer. Merchandise designated for exam-
ination may be transferred from the 
importing carrier’s point of unlading or 
from a bonded facility, to a CES, only 
if the transfer takes place under bond. 
The entry filer shall select one of the 
following bonded movements for the 
transfer to the CES unless the type of 
bonded movement to be used is speci-
fied by the port director under para-
graph (d) of this section: 

(1) If the merchandise is tranferred 
directly to a CES by an importing car-
rier, the importing carrier shall remain 
liable under the terms of its inter-
national carrier bond for the proper 
safekeeping and delivery of the mer-
chandise until it is receipted for by the 
CES operator. 

(2) If the merchandise is transferred 
directly from a bonded carrier’s facil-
ity to a CES or is delivered directly to 
the CES by a bonded carrier, the bond-

ed carrier shall remain liable under the 
terms of its custodial bond for the 
proper safekeeping and delivery of the 
merchandise until it is receipted for by 
the CES operator. 

(3) If containerized cargo, including 
excess loose cargo that is part of the 
containerized cargo, is transferred to a 
CES operator’s own facility using his 
own vehicles, the CES operator shall be 
liable under the terms of his custodial 
bond for the proper safekeeping and de-
livery of the merchandise to the CES 
facility. 

(4) If the importer or his agent acting 
as importer of record transfers the 
merchandise to a CES, that importer 
or agent shall assume liability under 
his importation and entry bond (see 
§ 151.7(d) of this part) for the proper 
transfer of the merchandise until it is 
receipted for by the CES operator. 

(c) Annual blanket transfer. Port di-
rectors may institute an annual blan-
ket transfer application procedure to 
facilitate any of the bonded move-
ments described in paragraph (b) of 
this section. 

(d) Designation of bonded movement 
and CES to be used. In the event the 
port director deems it necessary, he 
may direct the type of bonded move-
ment to be used to transfer merchan-
dise to a CES and may designate the 
CES at which examination must take 
place. In either case the port director’s 
action will be noted on the Customs 
Form 3461 or 3461 (ALT) or attachment 
thereto. 

[T.D. 93–6, 58 FR 5606, Jan. 22, 1993]

§ 151.16 Detention of merchandise. 
(a) Exemptions from applicability. The 

provisions of this section are not appli-
cable to detentions effected by Cus-
toms on behalf of other agencies of the 
U.S. Government in whom the deter-
mination of admissibility is vested and 
to detentions arising from possibly pi-
ratical copies (see part 133, subpart E, 
of this chapter) or import of goods 
bearing marks which are confusingly 
similar to recorded trademarks or re-
stricted gray market merchandise (see 
part 133, subpart C, of this chapter.) 

(b) Decision to detain or release. Within 
the 5-day period (excluding weekends 
and holidays) following the date on 
which merchandise is presented for 
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Customs examination, Customs shall 
decide whether to release or detain 
merchandise. Merchandise which is not 
released within such 5-day period shall 
be considered to be detained merchan-
dise. For purposes of this section, mer-
chandise shall be considered to be pre-
sented for Customs examination when 
it is in a condition to be viewed and ex-
amined by a Customs officer. Mere 
presentation to the examining officer 
of a cargo van, container or instrument 
of international traffic in which the 
merchandise to be examined is con-
tained will not be considered to be 
presentation of merchandise for Cus-
toms examination for purposes of this 
section. Except when merchandise is 
examined at the public stores, the im-
porter shall pay all costs relating to 
the preparation and transportation of 
merchandise for examination. 

(c) Notice of detention. If a decision to 
detain merchandise is made, or the 
merchandise is not released within the 
5-day period, Customs shall issue a no-
tice to the importer or other party 
having an interest in such merchandise 
no later than 5 days (excluding week-
ends and holidays) after such decision 
or failure to release (see paragraph (b) 
of this section). Issuance of a notice of 
detention is not to be construed as a 
final determination as to admissibility 
of the merchandise. The notice shall be 
prepared by the Customs officer detain-
ing the merchandise and shall advise 
the importer or other interested party 
of the: 

(1) Initiation of the detention, includ-
ing the date the merchandise was pre-
sented for examination; 

(2) Specific reason for the detention; 
(3) Anticipated length of the deten-

tion; 
(4) Nature of the tests or inquiries to 

be conducted; and 
(5) Nature of any information which, 

if supplied to the Customs Service, 
may accelerate the disposition of the 
detention. 

(d) Providing testing results. Upon 
written request by the importer or 
other party having an interest in de-
tained merchandise, Customs shall pro-
vide copies of the results of any testing 
conducted on the merchandise together 
with a description of the testing proce-
dures and methodologies used (unless 

such procedures or methodologies are 
proprietary to the holder of a copy-
right or patent or were developed by 
Customs for enforcement purposes). 
The results and test description shall 
be in sufficient detail to permit the du-
plication and analysis of the testing 
and the results. 

(e) Final determinations. A final deter-
mination with respect to admissibility 
of detained merchandise will be made 
within 30 days from the date the mer-
chandise is presented for Customs ex-
amination. Such a determination may 
be the subject of a protest. 

(f) Effect of failure to make a deter-
mination. The failure by Customs to 
make a final determination with re-
spect to the admissibility of detained 
merchandise within 30 days after the 
merchandise has been presented for 
Customs examination, or such longer 
period if specifically authorized by law, 
shall be treated as a decision by Cus-
toms to exclude the merchandise for 
purposes of section 514(a)(4) of the Tar-
iff Act of 1930, as amended (19 U.S.C. 
1514(a)(4)). Such a deemed exclusion 
may be the subject of a protest. 

(g) Failure to decide protest. If a pro-
test which is filed as a result of a final 
determination or a deemed exclusion of 
detained merchandise is not allowed or 
denied in whole or in part before the 
30th day after the day on which the 
protest was filed, it shall be treated as 
having been denied on such 30th day for 
purposes of 28 U.S.C. 1581. 

(h) Decision before commencement of 
court action. Customs may at any time 
after a deemed denial of a protest as 
provided in paragraph (g) of this sec-
tion, but before commencement of a 
court action as provided in paragraph 
(i) of this section, grant a protest and 
permit release of detained merchan-
dise, or deny a protest in accordance 
with § 174.30 of this chapter. 

(i) Commencement of court action; bur-
den of proof and decisions of the court. 
Once a court action respecting a deten-
tion is commenced, unless Customs es-
tablishes by a preponderance of the evi-
dence that an admissibility decision 
has not been reached for good cause, 
the court shall grant the appropriate 
relief which may include, but is not 
limited to, an order to cancel the de-
tention and release the merchandise. 
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(j) Seizure and forfeiture; denial of 
entry or exportation. If otherwise pro-
vided by law, detained merchandise 
may be seized and forfeited. In lieu of 
seizure and forfeiture, where author-
ized by law, Customs may deny entry 
and permit the merchandise to be ex-
ported, with the importer responsible 
for paying all expenses of exportation. 

[T.D. 99–65, 64 FR 43611, Aug. 11, 1999]

Subpart B—Sugars, Sirups, and 
Molasses

§ 151.21 Definitions. 
The following are general definitions 

for the purposes of this subpart in ap-
plying the provisions of Chapters 17 
and 18, Harmonized Tariff Schedule of 
the United States (19 U.S.C. 1202): 

(a) Degree. ‘‘Degree’’ or ‘‘sugar de-
gree’’ means an International Sugar 
Degree as determined by polarimetric 
test performed in accordance with pro-
cedures recognized by the Inter-
national Commission for Uniform 
Methods of Sugar Analysis. This test 
discloses the percentage of sucrose con-
tained in the sugar. 

(b) Total sugars. ‘‘Total sugars’’ 
means the sum of the sucrose, the raf-
finose, and the reducing sugars. 

[T.D. 73–175, 38 FR 17470, July 2, 1973, as 
amended by T.D. 89–1, 53 FR 51268, Dec. 21, 
1988]

§ 151.22 Estimated duties on raw 
sugar. 

Estimated duties shall be taken on 
raw sugar, as defined in Subheading 
Note 1 to Chapter 17, Harmonized Tar-
iff Schedule of the United States, on 
the basis of not less than 96° 
polariscopic test unless the invoice 
shows that the sugar is of a lower grade 
than that of the ordinary commercial 
shipment. 

[T.D. 73–175, 38 FR 17470, July 2, 1973, as 
amended by T.D. 89–1, 53 FR 51268, Dec. 21, 
1988]

§ 151.23 Allowance for moisture in raw 
sugar. 

Inasmuch as the absorption of sea 
water or moisture reduces the 
polariscopic test of sugar, there shall 
be no allowance on account of in-
creased weight of raw sugar importa-

tions due to unusual absorption of sea 
water or other moisture while on the 
voyage of importation. Any portion of 
the cargo claimed by the importer to 
have absorbed sea water or moisture on 
the voyage of importation shall be 
weighed, sampled, and tested sepa-
rately. No such claim shall be consid-
ered if made after the sugar claimed to 
have been damaged has been weighed.

§ 151.24 Unlading facilities for bulk 
sugar. 

When dutiable sugar is to be im-
ported in bulk, a full description of the 
facilities to be used in unlading the 
sugar shall be submitted to the Com-
missioner of Customs as far as possible 
in advance of the date of importation, 
and special instructions will be issued 
as to the methods to be applied in 
weighing and sampling such sugar.

§ 151.25 Mixing classes of sugar. 
No regulations relative to the weigh-

ing, taring, sampling, classifying, and 
testing of imported sugar shall be so 
construed as to permit mixing together 
sugar of different classes, such as cen-
trifugal, beet, molasses, or any sugar 
different in character from those men-
tioned, for the purpose of weighing, 
taring, sampling, or testing.

§ 151.26 Molasses in tank cars. 
When molasses is imported in tank 

cars, the importer shall file with the 
port director a certificate showing 
whether there is any substantial dif-
ference either in the total sugars or the 
character of the molasses in the dif-
ferent cars.

§ 151.27 Weighing and sampling done 
at time of unlading. 

Sugar, sirup, and molasses requiring 
either weighing or sampling shall be 
weighed or sampled at the time of un-
lading. When such merchandise re-
quires both weighing and sampling, 
these operations shall be performed si-
multaneously.

§ 151.28 Gauging of sirup or molasses 
discharged into storage tanks. 

(a) Plans of storage tank to be filed. 
When sirup or molasses is imported in 
bulk in tank vessels and is to be 
pumped or discharged into storage 
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