AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

22

Parts 1 to 299
Revised as of April 1, 2003

0]

10IS

Foreign Relations

Containing a codification of documents

of general applicability and future effect
As of April 1, 2003

With Ancillaries

Published by

Oftfice of the Federal Register

National Archives and Records
Administration

A Special Edition of the Federal Register

Code of Federal Regulat



U.S. GOVERNMENT PRINTING OFFICE
WASHINGTON : 2003

For sale by the Superintendent of Documents, U.S. Government Printing Office
Internet: bookstore.gpo.gov Phone: toll free (866) 512-1800; DC area (202) 512-1800
Fax: (202) 512-2250 Mail: Stop SSOP, Washington, DC 20402-0001



Table of Contents

Page
ExXplanation ... v
Title 22:
Chapter I—Department of State ....ccovvivriiiiiiiieee 3
Chapter II—Agency for International Development ........................ 753
Finding Aids:
Material Approved for Incorporation by Reference. ........cccvvvnvnnnnn.. 1043
Table of CFR Titles and Chapters ....ccovviiiiiiiiiiiiiieiieieeeeeeieeneennen 1045
Alphabetical List of Agencies Appearing in the CFR ............ccceevenenn.. 1063
List of CFR Sections Affected .........coocoiiiiiiiiiiiiiiiiiiiieas 1073

iii



Cite this Code: CFR

To cite the regulations in
this volume use title,
part and section num-
ber. Thus, 22 CFR 1.1
refers to title 22, part 1,
section 1.
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Explanation

The Code of Federal Regulations is a codification of the general and permanent
rules published in the Federal Register by the Executive departments and agen-
cies of the Federal Government. The Code is divided into 50 titles which represent
broad areas subject to Federal regulation. Each title is divided into chapters
which usually bear the name of the issuing agency. Each chapter is further sub-
divided into parts covering specific regulatory areas.

Each volume of the Code is revised at least once each calendar year and issued
on a quarterly basis approximately as follows:

Title 1 through Title 16.....ccciiiiiiiiiiiiiiii e enes as of January 1
Title 17 through Title 27 as of April 1
Title 28 through Title 41 ..o as of July 1
Title 42 through Title 50....ccciuiiiiiiiiiiiiii e aens as of October 1

The appropriate revision date is printed on the cover of each volume.
LEGAL STATUS

The contents of the Federal Register are required to be judicially noticed (44
U.S.C. 1507). The Code of Federal Regulations is prima facie evidence of the text
of the original documents (44 U.S.C. 1510).

HOW TO USE THE CODE OF FEDERAL REGULATIONS

The Code of Federal Regulations is kept up to date by the individual issues
of the Federal Register. These two publications must be used together to deter-
mine the latest version of any given rule.

To determine whether a Code volume has been amended since its revision date
(in this case, April 1, 2003), consult the ‘“‘List of CFR Sections Affected (LSA),”
which is issued monthly, and the ‘“‘Cumulative List of Parts Affected,” which
appears in the Reader Aids section of the daily Federal Register. These two lists
will identify the Federal Register page number of the latest amendment of any
given rule.

EFFECTIVE AND EXPIRATION DATES

Each volume of the Code contains amendments published in the Federal Reg-
ister since the last revision of that volume of the Code. Source citations for
the regulations are referred to by volume number and page number of the Federal
Register and date of publication. Publication dates and effective dates are usu-
ally not the same and care must be exercised by the user in determining the
actual effective date. In instances where the effective date is beyond the cut-
off date for the Code a note has been inserted to reflect the future effective
date. In those instances where a regulation published in the Federal Register
states a date certain for expiration, an appropriate note will be inserted following
the text.

OMB CONTROL NUMBERS
The Paperwork Reduction Act of 1980 (Pub. L. 96-511) requires Federal agencies
to display an OMB control number with their information collection request.
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Many agencies have begun publishing numerous OMB control numbers as amend-
ments to existing regulations in the CFR. These OMB numbers are placed as
close as possible to the applicable recordkeeping or reporting requirements.

OBSOLETE PROVISIONS

Provisions that become obsolete before the revision date stated on the cover
of each volume are not carried. Code users may find the text of provisions in
effect on a given date in the past by using the appropriate numerical list of
sections affected. For the period before January 1, 2001, consult either the List
of CFR Sections Affected, 1949-1963, 1964-1972, 1973-1985, or 1986-2000, published
in 11 separate volumes. For the period beginning January 1, 2001, a ‘‘List of CFR
Sections Affected” is published at the end of each CFR volume.

INCORPORATION BY REFERENCE

What is incorporation by reference? Incorporation by reference was established
by statute and allows Federal agencies to meet the requirement to publish regu-
lations in the Federal Register by referring to materials already published else-
where. For an incorporation to be valid, the Director of the Federal Register
must approve it. The legal effect of incorporation by reference is that the mate-
rial is treated as if it were published in full in the Federal Register (b U.S.C.
552(a)). This material, like any other properly issued regulation, has the force
of law.

What is a proper incorporation by reference? The Director of the Federal Register
will approve an incorporation by reference only when the requirements of 1 CFR
part 51 are met. Some of the elements on which approval is based are:

(a) The incorporation will substantially reduce the volume of material pub-
lished in the Federal Register.

(b) The matter incorporated is in fact available to the extent necessary to
afford fairness and uniformity in the administrative process.

(¢c) The incorporating document is drafted and submitted for publication in
accordance with 1 CFR part 51.

Properly approved incorporations by reference in this volume are listed in the
Finding Aids at the end of this volume.

What if the material incorporated by reference cannot be found? If you have any
problem locating or obtaining a copy of material listed in the Finding Aids of
this volume as an approved incorporation by reference, please contact the agency
that issued the regulation containing that incorporation. If, after contacting the
agency, you find the material is not available, please notify the Director of the
Federal Register, National Archives and Records Administration, Washington DC
20408, or call (202) 741-6010.

CFR INDEXES AND TABULAR GUIDES

A subject index to the Code of Federal Regulations is contained in a separate
volume, revised annually as of January 1, entitled CFR INDEX AND FINDING AIDS.
This volume contains the Parallel Table of Statutory Authorities and Agency
Rules (Table I). A list of CFR titles, chapters, and parts and an alphabetical
list of agencies publishing in the CFR are also included in this volume.

An index to the text of ‘““Title 3—The President’ is carried within that volume.

The Federal Register Index is issued monthly in cumulative form. This index
is based on a consolidation of the ‘“‘Contents’ entries in the daily Federal Reg-
ister.

A List of CFR Sections Affected (ILSA) is published monthly, keyed to the
revision dates of the 50 CFR titles.
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REPUBLICATION OF MATERIAL

There are no restrictions on the republication of material appearing in the
Code of Federal Regulations.

INQUIRIES

For a legal interpretation or explanation of any regulation in this volume,
contact the issuing agency. The issuing agency’s name appears at the top of
odd-numbered pages.

For inquiries concerning CFR reference assistance, call 202-741-6000 or write
to the Director, Office of the Federal Register, National Archives and Records
Administration, Washington, DC 20408 or e-mail info@fedreg.nara.gov.

SALES

The Government Printing Office (GPO) processes all sales and distribution of
the CFR. For payment by credit card, call toll free, 866-512-1800 or DC area, 202—
512-1800, M-F, 8 a.m. to 4 p.m. e.s.t. or fax your order to 202-512-2250, 24 hours
a day. For payment by check, write to the Superintendent of Documents, Attn:
New Orders, P.O. Box 371954, Pittsburgh, PA 15250-7954. For GPO Customer Serv-
ice call 202-512-1803.

ELECTRONIC SERVICES

The full text of the Code of Federal Regulations, The United States Govern-
ment Manual, the Federal Register, Public Laws, Public Papers, Weekly Compila-
tion of Presidential Documents and the Privacy Act Compilation are available
in electronic format at www.access.gpo.gov/nara (‘‘GPO Access’’). For more infor-
mation, contact Electronic Information Dissemination Services, U.S. Govern-
ment Printing Office. Phone 202-512-1530, or 888-293-6498 (toll-free). E-mail,
gpoaccess@gpo.gov.

The Office of the Federal Register also offers a free service on the National
Archives and Records Administration’s (NARA) World Wide Web site for public
law numbers, Federal Register finding aids, and related information. Connect
to NARA’s web site at www.archives.gov/federal register. The NARA site also
contains links to GPO Access.

RAYMOND A. MOSLEY,
Director,
Office of the Federal Register.
April 1, 2003.
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THIS TITLE

Title 22—FOREIGN RELATIONS is composed of two volumes. The first volume,
Parts 1 to 299 contains Chapter I—Department of State regulations and Chapter
II—Agency for International Development regulations. The second volume, Part
300 to End is composed of Chapter III—Peace Corps; Chapter IV—International
Joint Commission, United States and Canada; Chapter V—Broadcasting Board
of Governors; Chapter VII—Overseas Private Investment Corporation; Chapter
IX—Foreign Service Grievance Board Regulations; Chapter X—Inter-American
Foundation; Chapter XI—International Boundary and Water Commission, United
States and Mexico, United States Section; Chapter XII—United States Inter-
national Development Cooperation Agency; Chapter XIV—Foreign Service Labor
Relations Board; Federal Labor Relations Authority; General Counsel of the Fed-
eral Labor Relations Authority; and the Foreign Service Impasse Disputes Panel;
Chapter XV—African Development Foundation; Chapter XVI—Japan-United
States Friendship Commission; and Chapter XVII—United States Institute of
Peace. The contents of these volumes represent all current regulations codified
under this title of the CFR as of April 1, 2003.
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if any changes have been made to the Code
of Federal Regulations or what documents
have been published in the Federal Register
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Title 22—Foreign
Relations

(This book contains parts 1 to 299)

Part
CHAPTER I—Department of State ......cooviiiiiiiiiiiiiii, 1
CHAPTER II—Agency for International Development ............. 200

CROSS REFERENCES: U.S. Customs Service, Department of the Treasury: See Customs Duties,

19 CFR chapter 1.

International Trade Administration, Department of Commerce: See Commerce and Foreign
Trade, 15 CFR chapter III.

Foreign-Trade Zones Board, Department of Commerce: See Commerce and Foreign Trade,
15 CFR chapter IV.

Immigration and Naturalization Service, Department of Justice: See Aliens and Nation-
ality, 8 CFR chapter 1.

Taxation pursuant to treaties: See Internal Revenue, 26 CFR 1.894-1.
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SUBCHAPTER A—GENERAL

PART 1—INSIGNIA OF RANK

Sec.

1.1 Office of the Secretary of State.

1.2 Office of the Deputy Secretary of State.
1.3 Office of the Under Secretaries of State.

AUTHORITY: Sec. 4, 63 Stat. 111, as amended;
22 U.S.C. 2658.

§1.1 Office of the Secretary of State.

The official flag indicative of the of-
fice of Secretary of State shall be as
follows: On a blue rectangular field a
white disk bearing the official coat of
arms of the United States adopted by
the act of June 20, 1782, in proper col-
ors. In each of the four corners a white
five-pointed star with one point up-
ward. The colors and automobile flag
to be the same design, adding a white
fringe. For the colors a cord and tassel
of blue and white to be added. The sizes
to be in accordance with military and
naval customs.

[22 FR 10788, Dec. 27, 1957]

§1.2 Office of the Deputy Secretary of
State.

The official flag indicative of the of-
fice of the Deputy Secretary of State
shall be as follows: On a white rectan-
gular field a blue disk bearing the offi-
cial coat of arms of the United States
adopted by act of June 20, 1782, in prop-
er colors. In each of the four corners a
five-pointed star with one point up-
ward. The colors and automobile flag
to be the same design, adding a blue
fringe. For the colors a cord and tassel
of white in accordance with military
and naval customs.

[38 FR 30258, Nov. 2, 1973]

§1.3 Office of the Under Secretaries of
State.

The official flag indicative of the of-
fice of the Under Secretaries of State
shall be as follows: On a red rectan-
gular field a white disk bearing the of-
ficial coat of arms of the United States
adopted by act of June 20, 1782, in prop-
er colors. In each of the four corners a
white five-pointed star with one point
upward. The colors and automobile flag
to be the same design, adding a white

fringe. For the colors a cord and tassel
of white and red to be added. The sizes
to be in accordance with military and
naval customs.

[38 FR 30258, Nov. 2, 1973]

PART 2—PROTECTION OF FOREIGN
DIGNITARIES AND OTHER OFFI-
CIAL PERSONNEL

Sec.

2.1 Designation of personnel to carry fire-
arms and exercise appropriate power of
arrest.

2.2 Purpose.

2.3 Notification of foreign officials.

2.4 Designation of official guests.

2.5 Records.

§2.1 Designation of personnel to carry
firearms and exercise appropriate
power of arrest.

(a) The Deputy Assistant Secretary
of State for Security is authorized to
designate certain employees of the De-
partment of State and the Foreign
Service, as well as employees of other
departments and agencies detailed to
and under the supervision and control
of the Department of State, as Secu-
rity Officers, as follows.

(1) Persons so designated shall be au-
thorized to carry firearms when en-
gaged in the performance of the duties
prescribed in section (1) of the act of
June 28, 1955, 69 Stat. 188, as amended.
No person shall be so designated unless
he has either qualified in the use of
firearms in accordance with standards
established by the Deputy Assistant
Secretary of State for Security, or in
accordance with standards established
by the department or agency from
which he is detailed.

(2) Persons so designated shall also
be authorized, when engaged in the per-
formance of duties prescribed in sec-
tion (1) of the act of June 28, 1955, 69
Stat. 188, as amended, to arrest with-
out warrant and deliver into custody
any person violating the provisions of
section 111 or 112 of title 18, United
States Code, in their presence or if
they have reasonable grounds to be-
lieve that the person to be arrested has



§2.2

committed or is committing such fel-
ony.

(b) When the Under Secretary of
State for Management determines that
it is mnecessary, persons designated
under paragraph (a) of this section
shall be authorized to provide protec-
tion to an individual who has been des-
ignated by the President to serve as
Secretary of State, prior to his ap-
pointment, or to a departing Secretary
of State. In providing such protection,
they are authorized to exercise the au-
thorities described in paragraphs (a) (1)
and (2) of section. Such protection
shall be for the period or periods deter-
mined necessary by the Under Sec-
retary of State for Management, except
that in the case of a departing Sec-
retary of State, the period of protec-
tion under this paragraph shall in no
event exceed 30 calendar days from the
date of termination of that individual’s
incumbency as Secretary of State.

(c) When the Under Secretary of
State for Management determines that
it is necessary, persons designated
under paragraph (a) of this section
shall be authorized to provide protec-
tion to a departing United States Rep-
resentative to the United Nations. In
providing such protection, they are au-
thorized to exercise the authorities de-
scribed in paragraphs (a) (1) and (2) of
this section. Such protection shall be
for the period or periods determined
necessary by the Under Secretary of
State for Management, except that the
period of protection under this para-
graph shall in no event exceed 30 cal-
endar days from the date of termi-
nation of that individual’s incumbency
as United States Representative to the
United Nations.

(Sec. 4, 63 Stat. 111, as amended, sec. 1, 69
Stat. 188; 22 U.S.C. 2658, 2666)

[29 FR 15571, Nov. 20, 1964, as amended at 47
FR 30480, July 14, 1982; 50 FR 14379, Apr. 12,
1985]

§2.2 Purpose.

Section 1116(b)(2) of title 18 of the
United States Code, as added by Pub.
L. 92-539, An Act for the Protection of
Foreign Officials and Official Guests of
the United States (86 Stat. 1071), de-
fines the term ‘‘foreign official”’ for
purposes of that Act as ‘“‘any person of
a foreign nationality who is duly noti-
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fied to the United States as an officer
or employee of a foreign government or
international organization, and who is
in the United States on official busi-
ness, and any member of his family
whose presence in the United States is
in connection with the presence of such
officer or employee.” Section 1116(c)(4)
of the same Act defines the term ‘‘offi-
cial guest’ for the purposes of that Act
as ‘‘a citizen or national of a foreign
country present in the United States as
an official guest of the Government of
the United States pursuant to designa-
tion as such by the Secretary of
State.” It is the purpose of this regula-
tion to specify the officer of the De-
partment of State who shall be respon-
sible for receiving notification of for-
eign officials under the Act and deter-
mining whether persons are ‘‘duly noti-
fied””> to the United States and who
shall be responsible for processing offi-
cial guest designations by the Sec-
retary of State.

(18 U.S.C. 1116(b)(2), 1116(c)(4); sec. 4 of the
Act of May 26, 1949, as amended (22 U.S.C.
2658))

[37 FR 24817, Nov. 22, 1972]

§2.3 Notification of foreign officials.

(a) Any notification of a foreign offi-
cial for purposes of section 1116(b)(2) of
Title 18 of the United States Code shall
be directed by the foreign government
or international organization con-
cerned to the Chief of Protocol, Depart-
ment of State, Washington, DC 20520.
For persons normally accredited to the
United States in diplomatic or con-
sular capacities and also for persons
normally accredited to the United Na-
tions and other international organiza-
tions and in turn notified to the De-
partment of State, the procedure for
placing a person in the statutory cat-
egory of being ‘‘duly notified to the
United States” shall be the current
procedure for accreditation, with noti-
fication in turn when applicable. The
Chief of the Office of Protocol will
place on the roster of persons ‘‘duly no-
tified to the United States’ the names
of all persons currently accredited and,
when applicable, notified in turn, and
will maintain the roster as part of the
official files of the Department of
State adding to and deleting therefrom
as changes in accreditations occur.



Department of State

(b) For those persons not normally
accredited, the Chief of Protocol shall
determine upon receipt of notification,
by letter from the foreign government
or international organization con-
cerned, whether any person who is the
subject of such a notification has been
duly notified under the Act. Any in-
quiries by law enforcement officers or
other persons as to whether a person
has been duly notified shall be directed
to the Chief of Protocol. The deter-
mination of the Chief of Protocol that
a person has been duly notified is final.

(18 U.S.C. 1116(b)(2), 1116(c)(4); sec. 4 of the
Act of May 26, 1949, as amended (22 U.S.C.
2658))

[37 FR 24818, Nov. 22, 1972]

§2.4 Designation of official guests.

The Chief of Protocol shall also
maintain a roster of persons designated
by the Secretary of State as official
guests. Any inquiries by law enforce-
ment officers or other persons as to
whether a person has been so des-
ignated shall be directed to the Chief of
Protocol. The designation of a person
as an official guest is final. Pursuant
to section 2658 of title 22 of the U.S.C.,
the authority of the Secretary of State
to perform the function of designation
of official guests is hereby delegated to
the Chief of Protocol.

(22 U.S.C. 2658)
[45 FR 55716, Aug. 21, 1980]

§2.5 Records.

The Chief of Protocol shall maintain
as a part of the official files of the De-
partment of State a cumulative roster
of all persons who have been duly noti-
fied as foreign officials or designated as
official guests under this part. The ros-
ter will reflect the name, position, na-
tionality, and foreign government or
international organization concerned
or purpose of visit as an official guest
and reflect the date the person was ac-
corded recognition as being ‘‘duly noti-
fied to the United States’ or des-
ignated as an official guest and the
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date, if any, of termination of such sta-
tus.

(18 U.S.C. 1116(b)(2), 1116(c)(4); sec. 4 of the
Act of May 26, 1949, as amended (22 U.S.C.
2658))

[37 FR 24818, Nov. 22, 1972]

PART 3—GIFTS AND DECORATIONS
FROM FOREIGN GOVERNMENTS

Sec.
3.1
3.2
3.3
3.4

Purpose.

Authority.

Definitions.

Restriction on acceptance of gifts and

decorations.

Designation of officials and offices re-

sponsible for administration of foreign

gifts and decorations.

Procedure to be followed by employees

in depositing gifts of more than minimal

value and reporting acceptance of travel
or travel expenses.

Decorations.

Approval of retention of gifts or decora-

tions with employing agency for official

use.

Disposal of gifts and decorations which

become the property of the United

States.

3.10 Enforcement.

3.11 Responsibility of chief of mission to in-
form host government of restrictions on
employees’ receipt of gifts and decora-
tions.

3.12 Exemption of grants and other foreign

government assistance in cultural ex-

change programs from coverage of for-
eign gifts and decorations legislation.

AUTHORITY: Sec. 515(a)(1), 91 Stat.
amending 5 U.S.C. 7342 (1976).

SOURCE: 45 FR 80819, Dec. 8, 1980, unless
otherwise noted.

3.5

3.6

3.7
3.8

3.9

862,

§3.1 Purpose.

These regulations provide Dbasic
standards for employees of the Depart-
ment of State, the United States Inter-
national Development Cooperation
Agency (IDCA), the Agency for Inter-
national Development (AID), and the
International Communication Agency
(USICA), their spouses (unless sepa-
rated) and their dependents to accept
and retain gifts and decorations from
foreign governments.
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§3.2 Authority.

(a) Section 515(a)(1) of the Foreign
Relations Authorization Act of 1978 (91
Stat. 862-866), approved August 17, 1977,
(hereafter referred to as ‘‘the Act”)
amended section 7342 of title 5, U.S.
Code (1976), making substantial
changes in the law relating to the ac-
ceptance and retention of gifts and
decorations from foreign governments.

(b) 5 U.S.C. T7342(g) authorizes each
employing agency to prescribe regula-
tions as necessary to carry out the new
law.

§3.3 Definitions.

When used in this part, the following
terms have the meanings indicated:

(a) Employee means (1) an officer or
employee of the Department, AID,
IDCA, or USICA, including an expert or
consultant, however appointed, and (2)
a spouse (unless separated) or a depend-
ent of such a person, as defined in sec-
tion 152 of the Internal Revenue Code
of 1954 (26 U.S.C. 152).

(b) Foreign government means: (1) Any
unit of foreign governmental author-
ity, including any foreign mnational,
State, local, or municipal government;
(2) any international or multinational
organization whose membership is
composed of any unit of foreign govern-
ment as described in paragraph (b)(1) of
this section; (3) any agent or represent-
ative of any such unit or organization,
while acting as such;

(c) Gift means a tangible or intan-
gible present (other than a decoration)
tendered by, or received from, a foreign
government;

(d) Decoration means an order, device,
medal, badge, insignia, emblem or
award tendered by, or received from, a
foreign government;

(e) Minimal value means retail value
in the United States at the time of ac-
ceptance of $100 or less, except that on
January 1, 1981, and at 3-year intervals
thereafter, ‘‘minimal value’ is to be re-
defined in regulations prescribed by the
Administrator of General Services, in
consultation with the Secretary of
State, to reflect changes in the con-
sumer price index for the immediately
preceding 3-year period.
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§3.4 Restriction on acceptance of gifts
and decorations.

(a) An employee is prohibited from
requesting or otherwise encouraging
the tender of a gift or decoration from
a foreign government. An employee is
also prohibited from accepting a gift or
decoration from a foreign government,
except in accordance with these regula-
tions.

(b) An employee may accept and re-
tain a gift of minimal value tendered
and received as a souvenir or mark of
courtesy, subject, however, to the fol-
lowing restrictions—

(1) Where more than one tangible
item is included in a single presen-
tation, the entire presentation shall be
considered as one gift, and the aggre-
gate value of all items taken together
must not exceed ‘“‘minimal value”.

(2) The donee is responsible for deter-
mining that a gift is of minimal value
in the United States at the time of ac-
ceptance. However, should any dispute
result from a difference of opinion con-
cerning the value of a gift, the employ-
ing agency will secure the services of
an outside appraiser to establish
whether the gift is one of ‘“‘minimal
value”. If, after an appraisal has been
made, it is established that the value
of the gift in question is $200 or more
at retail in the United States, the
donee will bear the costs of the ap-
praisal. If, however, the appraised
value is established to be less than
$200, the employing agency will bear
the costs.

(c) An employee may accept a gift of
more than minimal value when (1) such
gift is in the nature of an educational
scholarship or medical treatment, or
(2) it appears that to refuse the gift
would likely cause offense or embar-
rassment or otherwise adversely affect
the foreign relations of the United
States, except that a tangible gift of
more than minimal value is deemed to
have been accepted on behalf of the
United States and, upon acceptance,
shall become the property of the
United States.

(d) An employee may accept gifts of
travel or expenses for travel taking
place entirely outside the United
States (such as transportation, food,
and lodging) of more than minimal
value if such acceptance is appropriate,
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consistent with the interests of the
United States, and permitted by the
employing agency. Except where the
employing agency has specific inter-
ests which may be favorably affected
by employee travel wholly outside the
United States, even though it would
not normally authorize its employees
to engage in such travel, the standards
normally applied to determine when
proposed travel will be in the best in-
terests of the employing agency and of
the United States Government shall be
applied in approving acceptance of
travel or travel expenses offered by a
foreign government.

(1) There are two circumstances
under which employees may accept
gifts of travel or expenses:

(i) When the employee is issued offi-
cial travel orders placing him or her in
the position of accepting travel or
travel expenses offered by a foreign
government which are directly related
to the authorized purpose of the travel;
or

(ii) When the employee’s travel or-
ders specifically anticipate the accept-
ance of additional travel and travel ex-
penses incident to the authorized trav-
el.

(2) When an employee is traveling
under circumstances described in para-
graph (d)(1)(i) of this section, that is,
without specific instructions author-
izing acceptance of additional travel
expenses from a foreign government,
the employee must file a report with
the employing angency under the pro-
cedures prescribed in §3.6.

(e) Since tangible gifts of more than
minimal value may not lawfully be-
come the personal property of the
donee, all supervisory officials shall, in
advising employees of their respon-
sibilities under the regulations, im-
press upon them their obligation to de-
cline acceptance of such gifts, when-
ever possible, at the time they are of-
fered, or to return them if they have
been sent or delivered without a prior
offer. All practical measures, such as
periodic briefings, shall be taken to
minimize the number of gifts which
employees must deposit and which thus
become subject to disposal as provided
by law and regulation. Employees
should not accept gifts of more than
minimal value on the assumption that
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refusal would be likely to ‘‘cause of-
fense or embarrassment or otherwise
adversely affect the foreign relations of
the United States’”. In many instances
it should be possible, by explanation of
the prohibition against an employee’s
retention of such gifts, to avoid con-
sequences of acceptance, including pos-
sible return of the gift to the donor.
Refusal of the gift at the inception
should typically be regarded as in the
interest both of the foreign govern-
ment donor and the U.S. Government.

§3.5 Designation of officials and of-
fices responsible for administration
of foreign gifts and decorations.

(a) The Act effects a significant de-
gree of decentralization of administra-
tion relative to the disposal of foreign
gifts and decorations which become
U.S. Government property. Each agen-
cy is now responsible for receiving
from its employees deposits of foreign
gifts of more than minimal value, as
well as of foreign decorations not meet-
ing the statutory criteria for retention
by the recipient. The agency is also re-
sponsible for disposing of this property
by return to the donor, for retaining it
in the agency if official use of it is ap-
proved, for reporting to the General
Services Administration within 30 cal-
endar days after deposit items neither
disposed of nor retained, and for as-
suming custody, proper care and han-
dling of such property pending removal
from that custody pursuant to disposal
arrangements by the General Services
Administration. The Secretary of
State, however, is made responsible for
providing guidance to other executive
agencies in the development of their
own regulations to implement the Act,
as well as for the annual publication of
lists of all gifts of more than minimal
value deposited by Federal employees
during the preceding year. [See §3.5(c).]
Authority for the discharge of the Sec-
retary’s responsibilities is delegated by
these regulations to the Chief of Pro-
tocol.

(b) The Office of the Chief of Protocol
retains primary responsibility for ad-
ministration of the Act within the De-
partment of State. That Office will,
however, serve as the depository only
for those foreign gifts and decorations
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which are turned in by State Depart-
ment employees. The Director of Per-
sonnel Services of the USICA will have
responsibility for administration of the
Act within that agency and will serve
as the depository of foreign gifts and
decorations. Employees of the other
foreign affairs agencies must deposit
with their respective agencies any gifts
or decorations deposit of which is re-
quired by law.

(c) Any questions concerning the im-
plementation of these regulations or
interpretation of the law should be di-
rected to the following:

(1) For the Department of State, to
the Office of Protocol or to the Office
of the Assistant Legal Adviser for Man-
agement, as appropriate;

(2) For IDCA, to the Office of the
General Counsel;

(3) For AID, to the Assistant General
Counsel for Employee and Public Af-
fairs; and

(4) For USICA, to the General Coun-
sel.

§3.6 Procedure to be followed by em-
ployees in depositing gifts of more
than minimal value and reporting
acceptance of travel or travel ex-
penses.

(a) An employee who has accepted a
tangible gift of more than minimal
value shall, within 60 days after accept-
ance, relinquish it to the designated
depository office for the employing
agency for disposal or, with the ap-
proval of that office, deposit it for offi-
cial use at a designated location in the
employing agency or at a specified For-
eign Service post. The designated de-
pository offices are:

(1) For the Department of State, the
Office of Protocol;

(2) For IDCA, the General Services
Division of the Office of Management
Planning in AID;

(3) For AID, the General Services Di-
vision of the Office of Management
Planning; and

(4) For USICA, the Office of Per-
sonnel Services.

(b) At the time that an employee de-
posits gifts of more than minimal value
for disposal or for official use pursuant
to paragraph (a) of this section, or
within 30 days after accepting a gift of
travel or travel expenses as provided in
§3.4(d) (unless the gift of such travel or
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travel expenses has been accepted in
accordance with specific instructions
from the Department or agency), the
employee shall file a statement with
the designated depository office with
the following information:

(1) For each tangible gift reported:

(i) The name and position of the em-
ployee;

(ii) A brief description of the gift and
the circumstances justifying accept-
ance;

(iii) The identity of the foreign gov-
ernment and the name and position of
the individual who presented the gift;

(iv) The date of acceptance of the
gift;

(v) The donee’s best estimate in spe-
cific dollar terms of the value of the
gift in the United States at the time of
acceptance; and

(vi) Disposition or current location of
the gift. (For State Department em-
ployees, forms for this purpose are
available in the Office of Protocol.)

(2) For each gift of travel or travel
expenses:

(i) The name and position of the em-
ployee;

(ii) A brief description of the gift and
the circumstances justifying accept-
ance; and

(iii) The identity of the foregign gov-
ernment and the name and position of
the individual who presented the gift.

(c) The information contained in the
statements called for in paragraph (b)
of this section is needed to comply
with the statutory requirement that,
not later than Janaury 31 of each year,
the Secretary of State publish in the
FEDERAL REGISTER a comprehensive
listing of all such statements filed by
Federal employees concerning gifts of
more than minimal value received by
them during the preceding year.

§3.7 Decorations.

(a) Decorations tendered in recogni-
tion of active field service in time of
combat operations or awarded for other
outstanding or unusually meritorious
performance may be accepted, re-
tained, and worn by an employee, sub-
ject to the approval of the employing
agency. Without such approval, the
decoration is deemed to have been ac-
cepted on behalf of the United States
and, like tangible gifts of more than
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minimal value, must be deposited by
the employee with the designated de-
pository office for the employing agen-
cy within sixty days after acceptance,
for retention for official use or for dis-
posal in accordance with §3.9.

(b) The decision as to whether a deco-
ration has been awarded for out-
standing or unusually meritorious per-
formance will be made:

(1) For the Department of State, by
the supervising Assistant Secretary of
State or comparable official, except
that, in the case of a decoration award-
ed to an Assistant Secretary or other
officer of comparable or higher rank,
the decision shall be made by the Of-
fice of Protocol;

(2) For IDCA, by the Assistant Direc-
tor for Administration;

(3) For AID, by the Director of Per-
sonnel Management; and

(4) For USICA, by the Supervising
Associate Director, the General Coun-
sel, or the Director of the Office of Con-
gressional and Public Liaison (for do-
mestic employees), and by the Director
of Area Offices (for overseas employ-
ees).

(c) To justify an affirmative decision,
a statement from the foreign govern-
ment, preferably in the form of a cita-
tion which shows the specific basis for
the tender of the award, should be sup-
plied. An employee who has received or
been tendered a decoration should for-
ward to the designated depository of-
fice of the employing agency a request
for review of the case. This request
should contain a statement of cir-
cumstances of the award and such doc-
umentation from the foreign govern-
ment as has accompanied it. The depos-
itory office will obtain the decision of
the cognizant office as to whether the
award meets the statutory criteria and
thus whether the decoration may be re-
tained and worn. Pending receipt of
that decision, the decoration should re-
main in the custody of the recipient.

§3.8 Approval of retention of gifts or
decorations with employing agency
for official use.

(a) At the request of an overseas post
or an office within the employing agen-
cy, a gift or decoration deemed to have
been accepted on behalf of the United
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States may be retained for official use.
Such retention should be approved:

(1) For the Department of State, by
the Chief of Protocol;

(2) For IDCA, by AID’s Director of
Management Operations;

(3) For AID, by the Director of Man-
agement Operations; and

(4) For USICA, by the Associate Di-
rector for Management.

However, to qualify for such approval,
the gift or decoration should be an
item which can be used in the normal
conduct of agency business, such as a
rug or a tea service, or an art object
meriting display, such as a painting or
sculpture. Personal gift items, such as
wristwatches, jewelry, or wearing ap-
parel, should not be regarded as suit-
able for ‘‘official use’. Only under un-
usual circumstances will retention of a
decoration for official use be author-
ized. Every effort should be made to
place each ‘‘official use’ item in a lo-
cation that will afford the largest num-
ber of employees, and, if feasible, mem-
bers of the public, the maximum oppor-
tunity to receive the benefit of its dis-
play, provided the security of the loca-
tion is adequate.

(b) Items approved for official use
must be accounted for and safeguarded
as Federal property at all times under
standard Federal property manage-
ment procedures. Within 30 days after
the official use of a gift has been termi-
nated, the gift or decoration shall be
deposited with the designated deposi-
tory office of the employing agency to
be held pending completion of disposal
arrangements by the General Services
Administration.

§3.9 Disposal of gifts and decorations
which become the property of the
United States.

(a) Gifts and decorations which have
been reported to an employing agency
shall either be returned to the donor or
kept in safe storage pending receipt of
instructions from the General Services
Administration for transfer, donation
or other disposal under the provisions
of the Federal Property and Adminis-
trative Services Act of 1949, 63 Stat.
377, as amended, and the Federal Prop-
erty Management Regulations (41 CFR
part 101-49). The employing agency
shall examine each gift or decoration
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and the circumstances surrounding its
donation and assess whether any ad-
verse effect upon the foreign relations
of the United States might result from
a return of the gift (or decoration) to
the donor, which shall be the preferred
means of disposal. If this is not deemed
feasible, the employing agency is re-
quired by GSA regulations to report
deposit of the gift or decoration within
30 calendar days, using Standard Form
120, Report of Excess Personal Prop-
erty and, as necessary, Standard Form
120A, Continuation Sheet, and citing
section 7342 of title 5, U.S. Code (1976),
on the reporting document. Such re-
ports shall be submitted to the General
Services Administration, Washington
National Capital Region (WDPO), At-
tention: Federal Property Resources
Service, Seventh and D Streets, SW.,
Washington, DC 20407.

(b) No gift or decoration deposited
with the General Services Administra-
tion for disposal may be sold without
the approval of the Secretary of State,
upon a determination that the sale will
not adversely affect the foreign rela-
tions of the United States. When depos-
iting gifts or decorations with the des-
ignated depository office of their em-
ploying agency, employees may indi-
cate their interest in participating in
any subsequent sale of the items by the
Government. Before gifts and decora-
tions may be considered for sale by the
General Services Administration, how-
ever, they must first have been offered
for transfer to Federal agencies and for
donation to the States. Consequently,
employees should understand that
there is no assurance that an item will
be offered for sale, or, if so offered, that
it will be feasible for an employee to
participate in the sale. Employees are
reminded in this connection that the
primary aim of the Act is to discourage
employees’ acceptance of gifts of more
than minimal value.

§3.10 Enforcement.

(a) Each employing agency is respon-
sible under the Act for reporting to the
Attorney General cases in which there
is reason to believe that one of its em-
ployees has violated the Act. The At-
torney General in turn may file a civil
action in any United States District
Court against any Federal employee
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who has knowingly solicited or accept-
ed a gift from a foreign government in
violation of the Act, or who has failed
to deposit or report such gift, as an Act
required by the Act. In such case, the
court may assess a maximum penality
of the retail value of a gift improperly
solicited or received, plus $5,000.

(b) Supervisory officials at all levels
within employing agencies shall be re-
sponsible for providing periodic reori-
entation of all employees under their
supervision on the basic features of the
Act and these regulations, and for en-
suring that those employees observe
the requirements for timely reporting
and deposit of any gifts of more than
minimal value they may have accept-
ed.

(c) Employees are advised of the fol-
lowing actions which may result from
failure to comply with the require-
ments of the Act and these regulations:

(1) Any supervisor who has substan-
tial reason to believe that an employee
under his or her supervision has vio-
lated the reporting or other compliance
provisions of the Act shall report the
facts and circumstances in writing to
the senior official in charge of adminis-
tration within the cognizant bureau or
office or at the post abroad. If that offi-
cial upon investigation decides that an
employee who is the donee of a gift or
is the recipient of travel or travel ex-
penses has, through actions within the
employee’s control, failed to comply
with the procedures established by the
Act and these regulations, the case
shall be referred to the Attorney Gen-
eral for appropriate action.

(2) In cases of confirmed evidence of
a violation, whether or not such viola-
tion results in the taking of action by
the Attorney General, the senior ad-
ministrative official referred to in
paragraph (c)(1) of this section as re-
sponsible for forwarding a violation re-
port to the Attorney General shall in-
stitute appropriate disciplinary action
against an employee who has failed to
(i) Deposit tangible gifts within 60 days
after acceptance, (ii) account properly
for the acceptance of travel expenses or
(iii) comply with the Act’s require-
ments respecting disposal of gifts and
decorations retained for official use.

(3) In cases where there is confirmed
evidence of a violation, but no evidence
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that the violation was willful on the
part of the employee, the senior admin-
istrative official referred to in para-
graph (c)(1) of this section shall insti-
tute appropriate disciplinary action of
a lesser degree than that called for in
paragraph (c)(2) of this section in order
to deter future violations by the same
or another employee.

§3.11 Responsibility of chief of mis-
sion to inform host government of
restrictions on employees’ receipt
of gifts and decorations.

A special provision of the Act re-
quires the President to direct every
chief of a United States diplomatic
mission to inform the host government
that it is a general policy of the United
States Government to prohibit its em-
ployees from receiving gifts of more
than minimal value or decorations that
have not been tendered ‘‘in recognition
of active field service in time of com-
bat operations or awarded for other
outstanding or unusually meritorious
performance.” Accordingly, all Chiefs
of Mission shall in January of each
year conduct a thorough and explicit
program of orientation aimed at appro-
priate officials of the host government
concerning the operation of the Act.

§3.12 Exemption of grants and other
foreign government assistance in
cultural exchange programs from
coverage of foreign gifts and deco-
rations legislation.

The Act specifically excludes from
its application grants and other forms
of assistance ‘‘to which section 108A of
the Mutual Educational and Cultural
Exchange Act of 1961 applies”. See 22
U.S.C. 2558 (a) and (b) for the terms and
conditions under which Congress con-
sents to the acceptance by a Federal
employee of grants and other forms of
assistance provided by a foreign gov-
ernment to facilitate the participation
of such employee in a cultural ex-
change.

PART 3a—ACCEPTANCE OF EM-
PLOYMENT FROM  FOREIGN
GOVERNMENTS BY MEMBERS OF
THE UNIFORMED SERVICES

Sec.
3a.1 Definitions.
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3a.2 Requirement for approval of foreign
government employment.

3a.3 Authority to approve or disapprove
proposed foreign government employ-
ment.

3a.4 Procedure for requesting approval.

3a.5 Basis for approval or disapproval.

3a.6 Notification of approval.

3a.7 Notification of disapproval and recon-
sideration.

3a.8 Change in status.

AUTHORITY: Sec. 509, 91 Stat. 859 (37 U.S.C.
801 Note); sec. 4, as amended, 63 Stat. 111 (22
U.S.C. 2658).

SOURCE: 43 FR 55393, Nov. 28, 1978, unless
otherwise noted.

§3a.1 Definitions.

For purposes of this part—

(a) Applicant means any person who
requests approval under this part to ac-
cept any civil employment (and com-
pensation therefor) from a foreign gov-
ernment and who is: (1) Any retired
member of the uniformed services;

(2) Any member of a Reserve compo-
nent of the Armed Forces; or

(3) Any member of the commissioned
Reserve Corps of the Public Health
Service.

The term ‘‘applicant’” also includes
persons described in paragraph (a)(l),
(2), or (3) of this section, who have al-
ready accepted foreign government em-
ployment and are requesting approval
under this part to continue such em-
ployment.

(b) Uniformed services means the
Armed Forces, the commissioned Reg-
ular and Reserve Corps of the Public
Health Service, and the commissioned
corps of the National Oceanic and At-
mospheric Administration.

(c) Armed Forces means the Army,
Navy, Air Force, Marine Corps, and
Coast Guard.

(d) Secretary concerned means: (1) The
Secretary of the Army, with respect to
retired members of the Army and mem-
bers of the Army Reserve;

(2) The Secretary of the Navy, with
respect to retired members of the Navy
and the Marine Corps, members of the
Navy and Marine Corps Reserves, and
retired members of the Coast Guard
and members of the Coast Guard Re-
serve when the Coast Guard is oper-
ating as a service in the Navy;

(3) The Secretary of the Air Force,
with respect to retired members of the
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Air Force and members of the Air
Force Reserve;

(4) The Secretary of Transportation,
with respect to retired members of the
Coast Guard and members of the Coast
Guard Reserve when the Coast Guard is
not operating as a service in the Navy;

(5) The Secretary of Commerce, with
respect to retired members of the com-
missioned corps of the National Oce-
anic and Atmospheric Administration;
and

(6) The Secretary of Health, Edu-
cation, and Welfare, with respect to re-
tired members of the commissioned
Regular Corps of the Public Health
Service and members of the commis-
sioned Reserve Corps of the Public
Health Service.

§3a.2 Requirement for approval of for-
eign government employment.

(a) The United States Constitution
(Article I, section 9, clause 8) prohibits
the acceptance of civil employment
with a foreign government by an offi-
cer of the United States without the
consent of Congress. Congress has con-
sented to the acceptance of civil em-
ployment (and compensation therefor)
by any person described in §3a.1(b) sub-
ject to the approval of the Secretary
concerned and the Secretary of State
(37 U.S.C. 801, Note). Civil employment
with a foreign government may not be
accepted without such approval by any
person so described.

(b) The Secretary of State has no au-
thority to approve employment with a
foreign government by any officer of
the United States other than a person
described in §3a.1(a). The acceptance of
employment with a foreign government
by any other officer of the United
States remains subject to the constitu-
tional prohibition described in para-
graph (a) of this section.

(c) Any person described in §3a.1(a)
who accepts employment with a for-
eign government without the approval
required by this section or otherwise
obtaining the consent of Congress is
subject to forfeiture of retired pay to
the extent of his or her compensation
from the foreign government, accord-
ing to the Comptroller General of the
United States (44 Comp. Gen. 139
(1964)). This forfeiture is in addition to

18

22 CFR Ch. | (4-1-03 Edition)

any other penalty which may be im-
posed under law or regulation.?

§3a.3 Authority to approve or dis-
approve proposed foreign govern-
ment employment.

The Director, Bureau of Politico-
Military Affairs, is authorized to ap-
prove or disapprove any request by an
applicant for approval under this part
to accept civil employment (and com-
pensation therefor) from a foreign gov-
ernment. The Director may delegate
this authority within the Bureau of Po-
litico-Military Affairs, Department of
State.

§3a.4 Procedure for requesting
proval.

(a) An applicant must submit a re-
quest for approval of foreign govern-
ment employment to the Secretary
concerned, whose approval is also re-
quired by law for the applicant’s ac-
ceptance of civil employment from a
foreign government. The request must
contain information concerning the ap-
plicant’s status, the nature of the pro-
posed employment in as much detail as
possible, the identity of and relation-
ship to the foreign government con-
cerned, and other matters as may be
required by the Secretary concerned.

(b) Requests approved by the Sec-
retary concerned will be referred to the
Director, Bureau of Politico-Military
Affairs, for approval. Requests received
by the Director, Bureau of Politico-
Military Affairs, directly from an ap-
plicant will be initially forwarded to
the Secretary concerned, or his des-
ignee, for approval of disapproval.

ap-

§3a.5 Basis
approval.

Decisions by the Director, Bureau of
Politico-Military Affairs, under this
part shall be based on whether the ap-
plicant’s proposed employment with a
foreign government would adversely af-
fect the foreign relations of the United

for approval or dis-

1Approval under this part does not con-

stitute an exception to the provisions of the
Immigration and Nationality Act concerning
loss of United States citizenship, for exam-
ple, by becoming a citizen of or taking an
oath of allegiance to another country. See 8
U.S.C. 1481 et seq.
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States, in light of the applicant’s offi-
cial status as a retiree or reservist.

§3a.6 Notification of approval.

The Director, Bureau of Politico-
Military Affairs, will notify the Sec-
retary concerned when an applicant’s
proposed foreign government employ-
ment is approved. Notification of ap-
proval to the applicant will be made by
the Secretary concerned or his des-
ignee.

§3a.7 Notification of disapproval and
reconsideration.

(a) The Director, Bureau of Politico-
Military Affairs, will notify the appli-
cant directly when an applicant’s pro-
posed foreign employment is dis-
approved, and will inform the Sec-
retary concerned.

(b) BEach notification of disapproval
under this section must include a
statement of the reasons for the dis-
approval, with as much specificity as
security and foreign policy consider-
ations permit, together with a notice
of the applicant’s right to seek recon-
sideration of the disapproval under
paragraph (c¢) of this section.

(c) Within 60 days after receipt of the
notice of disapproval, an applicant
whose request has been disapproved
may submit a request for reconsider-
ation by the Director, Bureau of Polit-
ico-Military Affairs. A request for re-
consideration should provide informa-
tion relevant to the reasons set forth
in the notice of disapproval.

(d) The disapproval of a request by
the Director, Bureau of Politico-Mili-
tary Affairs, will be final, unless a
timely request for reconsideration is
received. In the event of a request for
reconsideration, the Director, Bureau
of Politico-Military Affairs, will make
a final decision after reviewing the
record of the request. A final decision
after reconsideration to approve the
applicant’s proposed employment with
a foreign government will be commu-
nicated to the Secretary concerned as
provided in §3a.6. A final decision after
reconsideration to disapprove the ap-
plicant’s proposed employment with a
foreign government will be commu-
nicated directly to the applicant as
provided in paragraph (a) of this sec-
tion and the Secretary concerned will
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be informed. The Director’s authority
to make a final decision after reconsid-
eration may not be redelegated.

§3a.8 Change in status.

In the event that an applicant’s for-
eign government employment approved
under this part is to be materially
changed, either by a substantial
change in duties from those described
in the request upon which the original
approval was based, or by a change of
employer, the applicant must obtain
further approval in accordance with
this part for such changed employ-
ment.

PART 4—NOTIFICATION OF
FOREIGN OFFICIAL STATUS

Sec.
4.1 General.
4.2 Procedure.

AUTHORITY: 22 U.S.C. 2651a(a)(4).

SOURCE: 61 FR 32328, June 24, 1996, unless
otherwise noted.

§4.1 General.

In accordance with Article 10 of the
Vienna Convention on Diplomatic Re-
lations and Article 24 of the Vienna
Convention on Consular Relations, dip-
lomatic missions must notify the Of-
fice of Protocol immediately upon the
arrival, in the United States, of any
foreign government officer or employee
(including domestics and family mem-
bers), who are serving at diplomatic
missions, consular posts, or miscella-
neous foreign government offices. If
the employee is already in the United
States in some other capacity, the no-
tification should be made upon assump-
tion of duties. This initial notification
requirement also includes all U.S. citi-
zens and permanent resident aliens
who are employed by foreign missions.

§4.2 Procedure.

Notification and subsequent changes
are made as follows:

(a) Diplomatic and career consular
officers and their dependents: Form
DSP-110, Notification of Appointment of
Foreign Diplomatic Officer and Career
Consular Officer;

(b) All other foreign government em-
ployees who are serving at diplomatic
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missions, consular posts, or miscella-
neous foreign government offices and
their dependents: Form DSP-111, Notifi-
cation of Appointment of Foreign Govern-
ment Employee.

(c) Honorary consular officers: Form
DSP-112, Notification of Appointment of
Honorary Consular Officer.

(d) Missions should use Form DSP-
113, Notification of Change—Identifica-
tion Card Request, to promptly inform
the Department of State of any change
in the status of officers or employees of
the missions and their family members
originally reported to Protocol, or to
apply for an identification card.

(e) Upon termination of employment
of any diplomatic or consular officer,
honorary consular officer, embassy or
consular employee, or miscellaneous
foreign government staff member, a
Form DSP-115, Notice of Termination of
Diplomatic, Consular, or Foreign Govern-
ment Employment, must be submitted to
the Office of Protocol.

PART 5—ORGANIZATION

Sec.

5.1 Introduction.

5.2 Central and field organization, estab-
lished places at which, the officers from
whom, and the methods whereby the pub-
lic may secure information, make sub-
mittals, or request, or obtain decisions;
and statements of the general course and
method by which its functions are chan-
neled and determined.

5.3 Rules of procedure, description of forms
available or the places at which forms
may be obtained, and instructions as to
the scope and content of all papers, re-
ports, or examinations.

5.4 Substantive rules of general applica-
bility adopted as authorized by law, and
statements of general policy or interpre-
tation of general applicability formu-
lated and adopted by the agency.

AUTHORITY: Sec. 4, 63 Stat. 111, as amended,
sec. 501, 656 Stat. 290; 22 U.S.C. 2658, 31 U.S.C.
483a, 5 U.S.C. 552, E.O. 10501; 18 FR 7049; 3
CFR, 1949-1953 Comp., page 979.

SOURCE: 33 FR 7078, May 11, 1968, unless
otherwise noted.

§5.1 Introduction.

The sections in this part 5 are issued
pursuant to section 3 of the Adminis-
trative Procedure Act, 5 U.S.C. 552, ef-
fective July 4, 1967.
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§5.2 Central and field organization, es-
tablished places at which, the offi-
cers from whom, and the methods
whereby the public may secure in-
formation, make submittals, or re-
quest, or obtain decisions; and
statements of the general course
and method by which its functions
are channeled and determined.

(a) The following statements of the
central and field organization of the
Department of State and its Foreign
Service posts are hereby prescribed:

(1) The central organization of the
Department of State was issued as
Public Notice No. 267, 32 FR 8923, June
22, 1967.

(2) The foreign field organization of
the Department of State was issued as
Public Notice No. 254, 32 FR 3712,
March 3, 1967.

(3) The domestic field organization of
the Department of State was issued as
Public Notice No. 268, 32 FR 8925, June
22, 1967.

(b) As used in the following sections,
the term ‘‘Department of State” in-
cludes all offices within the Depart-
ment in Washington, its domestic field
offices in the United States, all For-
eign Service posts throughout the
world, and U.S. missions to inter-
national organizations unless other-
wise specified.

(c) Any person desiring information
concerning a matter handled by the
Department of State, or any person de-
siring to make a submittal or request
in connection with such a matter,
should communicate either orally or in
writing with the appropriate office. If
the office receiving the communication
does not have jurisdiction to handle
the matter, the communication, if
written, will be forwarded to the proper
office, or, if oral, the person will be ad-
vised how to proceed. When the sub-
mittal or request consists of a formal
application for one of the documents,
privileges, or other benefits provided
for in the laws administered by the De-
partment of State, or in the regula-
tions implementing these laws, the in-
structions on the form as to prepara-
tion and place of submission should be
followed. In such cases, the provisions
of this part referring to the particular
regulation concerned should be con-
sulted.



Department of State

§5.3 Rules of procedure, description of
forms available or the places at
which forms may be obtained, and
instructions as to the scope and
content of all papers, reports, or ex-
aminations.

Rules of procedure regarding the fol-
lowing listed matters may be consulted
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under the corresponding regulations
referenced in §5.4, or obtained upon ap-
plication to the offices listed below.
Forms pertaining to the following list-
ed matters, and instructions relating
thereto may also be obtained at the of-
fices indicated below:

Subject matter Office

Address

Appointment of Foreign Service
Officers.
Authentication and other services

Foreign Service.

vision.

Claims and stolen property ............ Legal Adviser

Bureau of Educational and
Cultural Affairs.

Office of Munitions Control

International educational and cul-
tural exchange program.
International traffic in arms

Nationality and passports

Protection and welfare of U.S. citi- | Office of Special Consular

zens, shipping and seamen, and Services.
other consular services abroad.
Visa iISSUANCE ......cccocevvviiiiciiiicne Visa Office .......ccccccvvvernnnne

Board of Examiners for the

Document and Reference Di-

Passport Office .........cccceuen

Department of State, Room 7314, 1800 N. Kent St., Arling-
ton, Va. 22209.

Department of State, Room 2815, 22d and D Sts. NW.,
Washington, DC 20520.

... | Department of State, 2201 C Street NW., Washington, DC

20520.
Department of State, 2201 C Street NW., Washington, DC
20520.

... | Department of State, Room 800, 1700 N. Lynn St., Arling-

ton, Va. 22209.

... | Department of State, Room 362, 1425 K St., NW., Wash-

ington, DC 20524.
Department of State, 2201 C Street NW., Washington, DC
20520.

... | Department of State, Annex 2, 515 22d Street NW., Wash-

ington, DC 20520.

§5.4 Substantive rules of general ap-
plicability adopted as authorized by
law, and statements of general pol-
icy or interpretation of general ap-
plicability formulated and adopted
by the agency.

(a) The regulations of the Depart-
ment of State required to be published
under the provisions of the Administra-
tive Procedure Act are found in the
Code of Federal Regulations and the
FEDERAL REGISTER. Any person desir-
ing information with respect to a par-
ticular procedure should examine the
pertinent regulation cited hereafter.

(b) The following are citations to reg-
ulations within the scope of this sec-
tion.

(1) Acceptance of Gifts and Decora-
tions from Foreign Governments. 22
CFR part 3 et seq.

(2) Employee Responsibility and Con-
duct. 22 CFR part 10 et seq.

(3) Appointment of Foreign Service
Officers. 22 CFR part 11 et seq.

(4) Fees for Services in the United
States, fees and Charges, Foreign serv-
ice. 22 CFR part 21 et seq.; 22 CFR part
22 et seq.

(5) Claims and Stolen Property. 22
CFR part 31 et seq.

(6) Issuance of Visas. 22 CFR parts 41—
42 et seq.
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(7) Nationality and Passports. 22 CFR
part 50 et seq.

(8) Internmational Educational and
Cultural Exchanges. 22 CFR part 61 et
seq.

(9) Protection and Welfare of Ameri-
cans Abroad. 22 CFR part 71 et seq.

(10) Shipping and Seamen Abroad. 22
CFR part 81 et seq.

(11) Other Consular Services Abroad.
22 CFR part 91 et seq.

(12) Economic, Commercial and Civil
Air Functions Abroad. 22 CFR part 101
et seq.

(13) International Traffic in Arms. 22
CFR part 121 et seq.

(14) Certificates of Authentication. 22
CFR part 131 et seq.

(15) Civil Rights. 22 CFR part 141 et
seq.

(16) Department of State Procure-
ment. 41 CFR part 6-1 et seq.

(c) These regulations are supple-
mented from time to time by amend-
ments appearing initially in the FED-
ERAL REGISTER.

PART 7—BOARD OF APPELLATE
REVIEW

Sec.
7.1 Definitions.
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7.2 HEstablishment of Board of Appellate Re-
view; purpose.

Jurisdiction.

Membership and organization.
Procedures.

Hearings.

Passport cases.

South African Fair Labor Standards
cases.

7.9 Decisions.

7.10 Motion for reconsideration.

7.11 Computation of time.

7.12 Attorneys.

AUTHORITY: Sec. 1, 44 Stat. 887, sec. 4, 63
Stat. 111, as amended, 22 U.S.C. 211a, 2658;
secs. 104, 360, 66 Stat. 174, 273, 8 U.S.C. 1104,
1503; E.O. 11295, 36 FR 10603; 3 CFR 1966-1970
Comp., page 507; 22 CFR 60-65; E.O. 12532, 50
FR 36861 7.4 also issued under 22 U.S.C. 3926.

SOURCE: 44 FR 68825, Nov. 30, 1979, unless
otherwise noted.

7.3
7.4
7.5
7.6
7.7
7.8

§7.1 Definitions.

(a) Board means the Board of Appel-
late Review or the panel of three mem-
bers considering an appeal.

(b) Department means the Department
of State.

(c) Party means the appellant or the
Department of State.

§7.2 Establishment of Board of Appel-
late Review; purpose.

(a) There is hereby established the
Board of Appellate Review of the De-
partment of State to consider and de-
termine appeals within the purview of
§7.3. The Board shall take any action it
considers appropriate and necessary to
the disposition of cases appealed to it.

(b) For administrative purposes, the
Board shall be part of the Office of the
Legal Adviser. The merits of appeals or
decisions of the Board shall not be sub-
ject to review by the Legal Adviser or
any other Department official, except
that the Department may administra-
tively vacate a Certificate of Loss of
Nationality on its own initiative at
any time, notwithstanding an inter-
vening decision by the Board sus-
taining the Department’s original de-
termination.

[44 FR 68825, Nov. 30, 1979, as amended at 56
FR 55457, Oct. 28, 1991]
§7.3 Jurisdiction.

The jurisdiction of the Board shall
include appeals from decisions in the
following cases:
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(a) Appeals from administrative de-
terminations of loss of nationality or
expatriation under subpart C of part 50
of this chapter.

(b) Appeals from administrative deci-
sions denying, revoking, restricting or
invalidating a passport under §§51.70
and 51.71 of this chapter.

(c) Appeals from final decisions of
contracting officers arising under con-
tracts or grants of the Department of
State, not otherwise provided for in the
Department of State contract appeal
regulations (part 6-60 of title 41).

(d) Appeals from administrative de-
terminations under §64.1(a) of this
chapter, denying U.S. Government as-
sistance to U.S. nationals who do not
comply with the Fair Labor Standards
in §61.2 of this chapter.

(e) Appeals from administrative deci-
sions of the Department of State in
such other cases and under such terms
of reference as the Secretary of State
may authorize.

[44 FR 68825, Nov. 30, 1979, as amended at 51
FR 15319, Apr. 23, 1986]

§7.4 Membership and organization.

(a) Membership. The Board shall con-
sist of regular and ad hoc members as
the Legal Adviser may designate. Reg-
ular members shall serve on a fulltime
basis. Ad hoc members may be des-
ignated from among senior officers of
the Department of State or from
among persons not employed by the
Department. Regular and ad hoc mem-
bers shall be attorneys in good stand-
ing admitted to practice in any State
of the United States, the District of
Columbia, or any Territory or posses-
sion of the United States.

(b) Chairperson. The Legal Adviser
shall designate a regular member of
the Board as chairperson. A member
designated by the chairperson shall act
in the absence of the chairperson. The
chairperson or designee shall preside at
all proceedings before the Board, regu-
late the conduct of such proceedings,
and pass on all issues relating thereto.

(c) Composition. In considering an ap-
peal, the Board shall act through a
panel of three members, not more than
two of whom shall be ad hoc members.

(d) Rules of procedure. The Board may
adopt and promulgate rules of proce-
dure approved by the Secretary of
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State as may be necessary to govern
its proceedings.

(22 U.S.C. 2658 and 3926)

[44 FR 68825, Nov. 30, 1979, as amended at 49
FR 16989, Apr. 23, 1984]

§7.5 Procedures.

(a) Filing of appeal. A person who has
been the subject of an adverse decision
in a case falling within the purview of
§7.3 shall be entitled upon written re-
quest made within the prescribed time
to appeal the decision to the Board.
The appeal shall be in writing and shall
state with particularity reasons for the
appeal. The appeal may by accom-
panied by a legal brief. An appeal filed
after the prescribed time shall be de-
nied unless the Board determines for
good cause shown that the appeal could
not have been filed within the pre-
scribed time.

(b) Time limit on appeal. (1) A person
who contends that the Department’s
administrative determination of loss of
nationality or expatriation under sub-
part C of part 50 of this chapter is con-
trary to law or fact, shall be entitled to
appeal such determination to the
Board upon written request made with-
in one year after approval by the De-
partment of the certificate of loss of
nationality or a certificate of expatria-
tion.

(2) A person who has been subject of
an adverse decision under §51.89, of this
Chapter shall be entitled to appeal the
decision to the Board upon written re-
quest made within 60 days after receipt
of notice of such decision.

(3) A national who has been subject
of an adverse decision under §64.1(a) of
this chapter shall be entitled to appeal
the decision to the Board within 30
days after receipt of notice of such de-
cision.

(4) Time limits for other appeals
shall be established by the Board as ap-
propriate.

(c) Department case record. Upon the
written request of the Board, the office
or bureau in the Department of State
responsible for the decision from which
the appeal was taken shall assemble
and transmit to the Board within 45
days the record on which the Depart-
ment’s decision in the case was based.
The case record may be accompanied
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by a memorandum setting forth the po-
sition of the Department on the case.

(d) Briefs. Briefs in support of or in
opposition to an appeal shall be sub-
mitted in triplicate to the Board. The
appellant shall submit his or her brief
within 60 days after filing of the ap-
peal. The Department shall then file a
brief within 60 days after receipt of a
copy of appellant’s brief. Reply briefs,
if any, shall be filed within 30 days
after the date the Department’s brief is
filed with the Board. Extension of time
for submission of a reply brief may be
granted by the Board for good cause
shown. Posthearing briefs may be sub-
mitted upon such terms as may be
agreed to by the parties and the pre-
siding member of the Board at the con-
clusion of a hearing.

(e) Hearing. An appellant shall be en-
titled to a hearing upon written re-
quest to the Board. An appellant may
elect to waive a hearing and submit his
or her appeal for decision on the basis
of the record before the Board.

(f) Pre-hearing conference. Whether
there is a hearing before the Board on
an appeal or whether an appeal is sub-
mitted for decision on the record with-
out a hearing the Board may call upon
the parties to appear before a member
of the Board for a conference to con-
sider the simplification or clarification
of issues and other matters as may aid
in the disposition of the appeal. The re-
sults of the conference shall be reduced
to writing by the presiding Board mem-
ber, and this writing shall constitute a
part of the record.

(g) Admissibility of evidence. Except as
otherwise provided in §7.7 and §7.8, the
parties may introduce such evidence as
the Board deems proper. Formal rules
of evidence shall not apply, but reason-
able restrictions shall be imposed as to
the relevancy, competency and materi-
ality of evidence presented.

(h) Depositions. The Board may, upon
the written request of either party or
upon agreement by the parties, permit
the taking of the testimony of any per-
son by deposition upon oral examina-
tion or written interrogatories for use
as evidence in the appeal proceedings.
The deponent shall be subject to cross-
examination either by oral examina-
tion or by written interrogatories by
the opposing party or by the Board.
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Leave to take a deposition shall not be
granted unless it appears impracticable
to require the deponent’s testimony at
the hearing on the appeal, or unless the
taking of a deposition is deemed to be
warranted for other valid reasons.

(i) Record of proceedings. The record of
proceedings before the Board shall con-
sist of the Department’s case record,
briefs and other written submissions of
the parties, the stipulation of facts, if
any, the evidence admitted, and the
transcript of the hearing if there is a
hearing. The record shall be available
for inspection by the parties at the Of-
fice of the Board.

(j) Scope of review. Except as other-
wise provided in §§7.7 and 7.8, the
Board shall review the record in the
case before it. The Board shall not con-
sider argument challenging the con-
stitutionality of any law or of any reg-
ulation of the Department of State or
take into consideration any classified
or administratively controlled mate-
rial.

(k) Appearance before the Board. Any
party to any proceeding before the
Board is entitled to appear in person or
by or with his or her attorney, who
must possess the requisite qualifica-
tions, set forth in §7.12, to practice be-
fore the Board.

(1) Failure to prosecute an appeal.
Whenever the record discloses the fail-
ure of an appellant to file documents
required by these regulations, respond
to notices or correspondence from the
Board, or otherwise indicates an inten-
tion not to continue the prosecution of
an appeal, the Board may in its discre-
tion terminate the proceedings without
prejudice to the later reinstatement of
the appeal for good cause shown.

[44 FR 68825, Nov. 30, 1979, as amended at 51
FR 15319, Apr. 23, 1986; 52 FR 41560, Oct. 29,
1987]

§7.6 Hearings.

(a) Notice and place of hearing. The
parties shall be given at least 15 days
notice in writing of the scheduled date
and place of a hearing on an appeal.
The Board shall have final authority to
fix or change any hearing date giving
consideration to the convenience of the
parties. Hearings shall be held at the
Department of State, Washington, DC,
unless the Board determines otherwise.
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(b) Conduct of hearing. The appellant
may appear and testify on his own be-
half. The parties may present wit-
nesses, offer evidence and make argu-
ment. The appellant and witnesses may
be examined by any member of the
Board, by the Department, and by the
appellant’s attorney, if any. If any wit-
ness whom the appellant or the Depart-
ment wishes to call is unable to appear
personally, the Board in its discretion,
may accept an affidavit by the witness
or grant leave to take the deposition of
such witness. Any such witness will be
subject to cross examination by means
of sworn responses to interrogatories
posed by the opposing party. The appel-
lant and the Department shall be enti-
tled to be informed of all evidence be-
fore the Board and of the source of
such evidence, and to confront and
cross-examine any adverse witness.
The Board may require a stipulation of
facts prior to or at the beginning of the
hearing and may require supplemental
statements on issues presented to it, or
confirmation, verification or authen-
tication of any evidence submitted by
the parties. The parties shall be enti-
tled to reasonable continuances upon
request for good cause shown.

(c) Privacy of hearing. The hearing
shall be private unless an appellant re-
quests in writing that the hearing be
open to the public. Attendance at the
hearing shall be limited to the appel-
lant, attorneys of the parties, the
members of the Board, Department
personnel who are directly involved in
the presentation of the case, official
stenographers, and the witnesses. Wit-
nesses shall be present at the hearing
only while they are giving testimony
or when otherwise directed by the
Board.

(d) Transcript of hearing. A complete
verbatim transcript shall be made of
the hearing by a qualified reporter, and
the transcript shall constitute a per-
manent part of the record. Upon re-
quest, the appellant shall have the
right to inspect the complete tran-
script and to purchase a copy thereof.

(e) Nonappearance of a party. The un-
excused absence of a party at the time
and place set for a hearing shall not be
occasion for delay. In the event of such
absence, the case will be regarded as
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having been submitted by the absent
party on the record before the Board.

[44 FR 68825, Nov. 30, 1979, as amended at 53
FR 39589, Oct. 11, 1988]

§7.7 Passport cases.

(a) Scope of review. With respect to
appeals taken from decisions of the As-
sistant Secretary for Consular Affairs
denying, revoking, restricting, or in-
validating a passport under §§51.70 and
51.71 of this chapter, the Board’s re-
view, except as provided in paragraph
(b) of this section, shall be limited to
the record on which the Assistant Sec-
retary’s decision was based.

(b) Admissibility of evidence. The
Board shall not receive or consider evi-
dence or testimony not presented at
the hearing held under §§51.81-51.89 of
this chapter unless it is satisfied that
such evidence or testimony was not
available or could not have been dis-
covered by the exercise of reasonable
diligence prior to such hearing.

[44 FR 68825, Nov. 30, 1979, as amended at 53
FR 39589, Oct. 11, 1988]

§7.8 South African Fair Labor Stand-
ards cases.

(a) Scope of review. With respect to
appeals taken from decisions of the As-
sistant Secretary for African Affairs
denying assistance to U.S. nationals
operating in South Africa which do not
comply with the Fair Labor Standards
outlined in §61.2 of the chapter, the
Board’s review except as provided in
paragraph (b) of this section shall be
limited to the record on which the As-
sistant Secretary’s decision was based.

(b) Admissibility of evidence. The
Board shall not receive or consider evi-
dence or testimony not presented pur-
suant to §63.3(a) or §63.3(b) of this
chapter unless it is satisfied that such
evidence was not available or could not
have been discovered by the exercise of
reasonable diligence prior to entry of
the decision of the Assistant Secretary
for African Affairs.

[61 FR 15319, Apr. 23, 1986, as amended at 52
FR 41560, Oct. 29, 1987; 53 FR 39589, Oct. 11,
1988]

§7.9 Decisions.

The Board shall decide the appeal on
the basis of the record of the pro-

25

§7.11

ceedings. The decision shall be by ma-
jority vote in writing and shall include
findings of fact and conclusions of law
on which it is based. The decision of
the Board shall be final, subject to
§§7.2(b) and 7.10. Copies of the Board’s
decision shall be forwarded promptly to
the parties.

[56 FR 55457, Oct. 28, 1991]

§7.10 Motion for reconsideration.

The Board may entertain a motion
for reconsideration of a Board’s deci-
sion, if filed by either party. The mo-
tion shall state with particularity the
grounds for the motion, including any
facts or points of law which the filing
party claims the Board has overlooked
or misapprehended, and shall be filed
within 30 days from the date of receipt
of a copy of the decision of the Board
by the party filing the motion. Oral ar-
gument on the motion shall not be per-
mitted. However, the party in opposi-
tion to the motion will be given oppor-
tunity to file a memorandum in opposi-
tion to the motion within 30 days of
the date the Board forwards a copy of
the motion to the party in opposition.
If the motion to reconsider is granted,
the Board shall review the record, and,
upon such further reconsideration,
shall affirm, modify, or reverse the
original decision of the Board in the
case.

[44 FR 68825, Nov. 30, 1979. Redesignated at 51
FR 15319, Apr. 23, 1986]

§7.11 Computation of time.

In computing the period of time for
taking any action under this part, the
day of the act, event, or notice from
which the specified period of time be-
gins to run shall not be included. The
last day of the period shall be included,
unless it falls on a Saturday, Sunday,
or a legal holiday, in which event the
period shall extend to the end of the
next day which is not a Saturday, Sun-
day, or a legal holiday. The Board for
good cause shown may in its discretion
enlarge the time prescribed by this
part for the taking of any action.

[44 FR 68825, Nov. 30, 1979. Redesignated at 51
FR 15319, Apr. 23, 1986]
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§7.12 Attorneys.

(a) Attorneys at law who are admit-
ted to practice in any State of the
United States, the District of Colum-
bia, or any Territory or possession of
the United States, and who are mem-
bers of the Bar in good standing, may
practice before the Board unless dis-
qualified under paragraph (b) of this
section or for some other valid reason.

(b) No attorney shall be permitted to
appear before the Board as attorney
representing an appellant if he or she is
subject to the conflict of interest pro-
visions of chapter 11 of title 18 of the
United States Code.

[44 FR 68825, Nov. 30, 1979. Redesignated at 51
FR 15319, Apr. 23, 1986]
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§8.1 Authorities.

(a) Regulatory authorities. (1) These
regulations are issued to implement
the Federal Advisory Committee Act,
Pub. L. 92-463, which became effective
January 5, 1973, and Office of Manage-
ment and Budget Circular No. A-63 of
March 27, 1974. These regulations also
are in accordance with Executive Order
11769 of February 21, 1974, and the re-
sponsibilities of the Secretary of State
under 22 U.S.C. 2656.

(2) These regulations apply to any ad-
visory committee which provides ad-
vice to the Department of State or any
officer of the Department. However, to
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the extent that an advisory committee
is subject to particular statutory pro-
visions, which are inconsistent with
the Federal Advisory Committee Act,
these regulations do not apply.

(b) Delegated authority. (1) The Dep-
uty Under Secretary for Management
has been designated by the Secretary
(Delegation of Authority No. 125 signed
November 7, 1972) to have full responsi-
bility for the Committee Management
function.

(2) The Advisory Committee Manage-
ment Officer in the Management Sys-
tems Staff administers the Committee
Management Program for the Deputy
Under Secretary for Management.

§8.2 Policy.

(a) Advisory Committees are to be
used for obtaining advice and rec-
ommendations on matters for which
they were established, and may be uti-
lized only when the information sought
is not otherwise efficiently and eco-
nomically available.

(b) Unless provided otherwise by stat-
ute or Presidential directive, advisory
committees shall be utilized solely for
advisory functions and any decision
taken pursuant to the advice or rec-
ommendation of an advisory com-
mittee is the responsibility of the ap-
propriate Department officer. For the
purposes of this provision, ‘‘Presi-
dential directive” includes an execu-
tive order or executive memorandum.

(c) Meetings of advisory committees
will be open to the public unless there
is a compelling reason which requires
nondisclosure of the subject matter in
accordance with public law (b U.S.C.
5562 (b)).

§8.3 Scope.

(a) The Federal Advisory Committee
Act applies to committees ‘‘estab-
lished” by the Government and to com-
mittees ‘‘utilized’’ though not estab-
lished by the Government.

(1) The President and the Congress,
or the Department in consultation
with the Office of Management and
Budget, may establish a group which
shall be known as an advisory com-
mittee for the purpose of obtaining ad-
vice or recommendations and which
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shall be subject to the Federal Advi-
sory Committee Act throughout its ex-
istence.

(2) Though not established by the
President or the Department, a group
utilized for the purpose of obtaining ad-
vice or recommendations must file a
charter prior to a meeting, and other-
wise conform to the requirements of
the Act during any meetings or other
contacts with the Department.

(b) One requisite for coverage of ei-
ther type (established or utilized)
under the Federal Advisory Committee
Act is that the group can be defined as
a committee as set forth in the defini-
tion of a committee, as contained in
§8.4 of these regulations, and have all
or most of the following characteris-
tics:

(1) The purpose, objective or intent is
that of providing advice to any officer
or organizational component of the De-
partment;

(2) Has regular or periodic meetings;

(3) Has fixed membership (member-
ship may include more than one full
time Federal officer or employee but is
not comprised wholly of Government
personnel);

(4) Has an organizational structure
(e.g., officers) and a staff.

(c) Where a group provides some ad-
vice to an agency, but the group’s advi-
sory function is incidental to and in-
separable from other operational func-
tions such as making or implementing
decisions, the Federal Advisory Com-
mittee Act does not apply.

(d) Where the advisory function of a
group is separable from its operational
function, the group is subject to the
Act to the extent that it operates as an
advisory committee.

§8.4 Definitions.

(a) The Federal Advisory Committee
Act defines advisory committee as any
committee, board, commission, coun-
cil, conference, panel, task force, or
other similar group, or any sub-
committee or other subgroup thereof,
which is—

(1) Established by statute or reorga-
nization plan, or

(2) Established or wutilized by the
President, or

(3) Established or utilized by one or
more agencies, in the interest of ob-
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taining advice or recommendations for
the President or one or more agencies
or officers of the Federal Government,
except a committee composed wholly
of full-time officers and employees of
the Government.

(b) A formal subgroup or sub-
committee independently possesses sig-
nificant requisites of an advisory com-
mittee, i.e., fixed membership, periodic
meetings, et cetera.

(¢c) An informal subgroup or sub-
committee is one that facilitates the
activities of its advisory committee.
For example, during a particular meet-
ing, the advisory committee may di-
vide itself into subgroups to permit si-
multaneous discussion of different top-
ics.

§8.5 Creation of a committee.

(a) A bureau or an office designated
or desiring to sponsor an advisory com-
mittee will prepare a memorandum to
the Advisory Committee Management
Officer setting forth the purpose, orga-
nization (including subgroups), pro-
posed balanced membership (see §8.6),
and a justification for the need of the
particular committee.

(b) The Advisory Committee Manage-
ment Officer will review the request
and will make an action recommenda-
tion to the Deputy Under Secretary for
Management through the Director of
the Management Systems Staff.

(c) If the Deputy Under Secretary for
Management approves the request, it
will be submitted to the Committee
Management Secretariat of the Office
of Management and Budget for ap-
proval. The OMB Secretariat will usu-
ally take action within 15 days.

(d) The Advisory Committee Manage-
ment Officer will advise the sponsoring
bureau or office of the approval for or
rejection of the request to establish the
advisory committee.

(e) After OMB approval the intent to
establish an advisory committee, con-
taining a description of the committee
and a statement of why it is in the pub-
lic interest to create it, will be pub-
lished in the FEDERAL REGISTER at
least 15 days prior to filing the com-
mittee charter.
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§8.6 Membership.

(a) The act requires a balanced mem-
bership in terms of the points of view
represented. Members are selected for
their expertise in the committee’s
functions and should be chosen from
different vocations having knowledge
in the subject.

(b) It is Department policy that
members will be selected without re-
gard to national origin, religion, race,
sex, or color.

(c) The committee office will keep
the Advisory Committee Management
Officer currently advised of a commit-
tee’s membership including vacancies.

§8.7 Security.

(a) All officers and members of a
committee must have a security clear-
ance for the subject matter level of se-
curity at which the committee func-
tions.

(b) The responsible committee office
will provide the Advisory Committee
Management Officer with each mem-
ber’s security clearance level and date
of issue.

(c) The substantive office sponsoring
an advisory committee is responsible
for access to and removal from official
premises of classified material in ac-
cordance with the Department’s secu-
rity regulations (6 FAM 940 and 973).
Any questions arising involving secu-
rity procedures are to be presented to
the Office of Security for guidance and
resolution.

§8.8 Chartering of committees.

(a) Requirements. (1) Each advisory
committee, whether established or uti-
lized, must have a charter approved by
the Deputy Under Secretary of State
for Management and filed with the Ad-
visory Committee Management Officer,
the Senate Foreign Relations Com-
mittee and the House Committee on
International Relations, and in the
case of a Presidential advisory com-
mittee only with the Committee Man-
agement Secretariat of OMB before it
can hold a meeting.

(2) Formal subgroups may be char-
tered separately or the requisite infor-
mation set forth in the charter of the
parent committee.

(3) Informal subgroups may not re-
quire a charter; however, the charter of
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the parent committee must cover this
aspect of its organization.

(4) The Advisory Committee Manage-
ment Officer will, at the time a charter
is filed, furnish a copy of the filed char-
ter to the Library of Congress.

(b) Contents. Each committee charter
shall contain: The official name and
acronym, if any; the objectives, scope
of activity, and full description of du-
ties; the authority for such functions;
the Department official (by title) to
whom the committee reports; the rela-
tionship to or with other committees;
the committee organization, composi-
tion of membership and officers’ re-
sponsibilities; a description of the type
of minutes, with their certification of
accuracy, and records to be main-
tained; the estimated annual operating
costs in dollars and man-years, and the
source and authority for these re-
sources; the period of time that will be
required by the committee to accom-
plish its stated purpose; the estimated
number and frequency of meetings; the
termination date; and the filing date of
the charter.

(c) Termination and Renewal. (1) An
existing advisory committee will be
automatically terminated at the end of
a 2-year period (i.e., date specified in
charter) unless its charter is renewed,
except for a statutory committee
which has provisions providing to the
contrary.

(2) The Deputy Under Secretary for
Management will make a determina-
tion, based on a comprehensive review,
whether or not a committee will be
continued.

(3) The OMB Secretariat will be ad-
vised of the determination and reasons
therefore 60 days prior to the charter
expiration date of the committee. If
the Secretariat concurs, the Advisory
Committee Management Officer will
publish in the FEDERAL REGISTER the
Department’s intent to continue those
advisory committees so designated by
the Deputy Under Secretary for Man-
agement.

(4) Bach office responsible for an ad-
visory committee it wishes to continue
will prepare a new charter and submit
it to the Advisory Committee Manage-
ment Officer before October 1 bienni-
ally.
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(6) No advisory committee shall
meet, advise or make recommenda-
tions between the expiration date of its
charter and the date its new charter is
filed.

(d) Amendments. (1) The charter of a
committee may be amended, as nec-
essary, to reflect current information
on organization, composition, activi-
ties, et cetera.

(2) A proposed amendment must be
approved prior to any committee activ-
ity to which the proposed amendment
relates.

§8.9 Meetings of advisory committees.

(a) Applicability. The term ‘‘meeting”
covers any situation in which all or
some of the members of an advisory
committee convene with a representa-
tive of the Department to transact
committee business or to discuss mat-
ters related to the committee. This is
applicable to an advisory committee
and to its subordinate components.

(b) Designated Department Official. (1)
No advisory committee may hold a
meeting in the absence of the des-
ignated full-time Department or other
U.S. Government officer.

(2) The designated Department or
other U.S. Government officer has the
following responsibilities:

(i) Prepares or approves the agenda
for all meetings;

(ii) Calls or approves in advance the
calling of the meetings;

(iii) Adjourns any meeting whenever
he or she determines that adjournment
is in the public interest.

(c) Notice of Meetings. (1) All advisory
committee meetings, open or closed,
will be publicly announced except when
the President of the United States de-
termines otherwise for reasons of na-
tional security.

(2) Notice of each such meeting shall
be published in the FEDERAL REGISTER
and in a Department of State Press Re-
lease at least 15 days prior to the meet-
ing date.

(3) The responsible committee office
will prepare the notice and press re-
lease, obtaining clearances as set forth
in paragraphs (¢)(3) (i) and (ii) of this
section, and deliver to the Advisory
Committee Management Officer for ac-
tion:
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(i) Open meeting—clearance within
initiating office/bureau;

(ii) Closed meeting—clearance within
initiating office/bureau including its
legal adviser, and the Bureau of Public
Affairs at the Bureau level.

(4) The Deputy Under Secretary for
Management will determine if an advi-
sory committee may hold a closed
meeting, after a request for a meeting
not open to the public is cleared by the
Advisory Committee Management Offi-
cer and the Office of the Legal Adviser.

(5) After the clearances set forth in
paragraphs (c¢) (3) and (4) of this sec-
tion, a notification of meeting may
also be provided by the office/bureau to
any persons or organizations known to
be interested in the activities of the
committee.

(6) The office sponsoring the com-
mittee is responsible for meeting pub-
lishing date requirements. Overall nor-
mal processing time prior to a meeting
date is 25 days for an open meeting and
47 days for a closed meeting.

(d) Contents of Notice. (1) The content
of the FEDERAL REGISTER public notice
and the Department of State press re-
lease will be identical.

(2) An open meeting announcement
will state the name of the committee;
the date, time, and place of the meet-
ing; the agenda or summary thereof;
that the meeting will be open to the
public; the extent to which the public
may participate in the meeting, either
orally or in writing; seating space
available; and the name and telephone
number of a committee officer to
whom inquiries may be directed, in-
cluding arrangments for those attend-
ing if the meeting is in a secure build-
ing.

(3) A closed meeting announcement
will state the name of the committee,
the date of meeting and the reason or
reasons which justify the closing of the
meeting in the public interest.

(e) Closed Meetings. (1) An advisory
committee meeting may be closed in
accordance with the Federal Advisory
Committee Act when the President or
Department determines that the meet-
ing is concerned with matters listed in
section 5562(b) of title 5, United States
Code.

(2) Any determination to close all or
a part of a meeting must be based upon
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specific reasons. If a meeting is to
cover separable matters, not all of
which are within the exemptions of 5
U.S.C. 552(b), only the portion of the
meeting dealing with exempt matters
may be closed.

(3) When a meeting or portion of a
meeting is to be closed to the public,
the notice should state the reasons for
the closing.

(4) The written request in accordance
with paragraph (c)(4) of this section,
for a determination by the Deputy
Under Secretary for Management that
a committee may hold a closed meet-
ing must be submitted at least 47 days
before the scheduled date of the meet-
ing unless the Deputy Under Secretary
for Management determines that a
shorter period of time is necessary.

(f) Cancelled Meetings. (1) The can-
cellation of a scheduled committee
meeting must be publicized without
delay.

(2) The responsible committee office
will prepare a public notice and press
release and hand-carry them to the Ad-
visory Committee Management Officer
as soon as the decision to cancel the
meeting is made.

(3) The notice and press release will
state the name of the advisory com-
mittee, identify the meeting that is
cancelled, and state why it is can-
celled. The FEDERAL REGISTER data, if
known, concerning the announcement
should be cited.

(g) Rescheduled Meetings. When it is
not feasible to hold an advisory com-
mittee meeting on the date that has
been announced such meeting may be
rescheduled for a later date by utilizing
the same procedure as set forth in
paragraph (f) of this section except the
word rescheduled is substituted for
cancelled.

(h) Minutes. (1) Detailed minutes of
each advisory committee meeting, in-
cluding subgroups, shall be kept.

(2) The minutes for an open meeting
shall as a minimum cover the
folllowing items: The time and place of
the meeting; a listing of advisory com-
mittee members and staff and agency
employees present at the meeting; a
complete summary of matters dis-
cussed and conclusions reached; copies
of all reports received, issued, or ap-
proved by the advisory committee; a
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description of the extent to which the
meeting was open to the public; an ex-
planation of the extent of public par-
ticipation, including a list of members
of the public who presented oral or
written statements; and an estimate of
the number of members of the public
who attended the meeting.

(3) The minutes for a closed meeting
shall include all that is required for an
open meeting except those items relat-
ing to the presence of the public.

(4) The chairperson of each advisory
committee shall certify the accuracy
of the committee minutes.

(22 U.S.C. 2658 and 3926)

[40 FR 28606, July 8, 1975, as amended at 49
FR 16989, Apr. 23, 1984]

§8.10 Reports.

(a) There are two categories of re-
ports on advisory committees. One cat-
egory is concerned with management
and the other with advisory activities.

(b) Management reports include:

(1) Comprehensive Review. An annual
review shall be conducted on a calendar
year basis to determine the essen-
tiality of the committee. The results of
that Review are included in the Annual
Report. The due date is October 1.

(2) Annual Report. A calendar year re-
port which covers the status of the
committee. It is a component report
for the President’s annual report to the
Congress. The due date is December 31.

(3) Report of Closed Meeting(s). A sum-
mary of the activities and related mat-
ters discussed by a committee during a
closed meeting shall be prepared annu-
ally. It is to be as informative as pos-
sible for the public consistent with sec-
tion 552(b) policy of the Freedom of In-
formation Act.

(4) Other Reports. Other management
reports that may be required, such as
requests from the Office of Manage-
ment and Budget, Congressional Com-
mittees, et cetera, will be submitted in
accordance with the requested due
date.

(c) Advisory activities reports are re-
ports issued by the committee. They
are to be submitted, when prepared in
final as a committee document or pub-
lished, on a current basis.

(d) All reports are submitted to the
Advisory Committee Management Offi-
cer.
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(1) The Comprehensive Review is
signed by the responsible committee
officer and approved by the bureau/of-
fice policy making officer. It is sub-
mitted in original only.

(2) The Annual Report will be pre-
pared on Standard Forms 248 and 249 in
original and one copy. (Instructions for
preparation are printed on the back of
the forms.)

(3) The Report of Closed Meeting(s) is
signed by the committee chairman and
submitted in original and 8 copies.

(4) The Advisory activities reports
are submitted in 9 copies each, except
Presidential advisory committee re-
ports are submitted in 12 copies.

§8.11 Records.

(a) The records of an advisory com-
mittee consist of all papers and docu-
ments which are prepared for or by
and/or made available to the com-
mittee, and are maintained by the of-
fice responsible for the committee.
Such records are inter alia agenda,
drafts, minutes, notices, press releases,
reports, studies, transcripts, and work-
ing papers.

(b) The Advisory Committee Manage-
ment Officer maintains the Depart-
ment’s official records relating to the
management of all committees.

§8.12

Accurate records will be kept by the
responsible committee office of all op-
erating and salary costs of a com-
mittee. (See instruction item 17 on SF-
248.)

Financial records.

§8.13 Availability of records.

The records of a committee are to be
made available upon request in accord-
ance with the Department’s regula-
tions promulgated in accordance with
the provisions of the Freedom of Infor-
mation Act (40 FEDERAL REGISTER 7256—
7529, February 19, 1975).

§8.14 Public inquiries.

Public inquiries concerning the im-
plementation of the Federal Advisory
Committee Act and the management of
the advisory committees of the Depart-
ment should be addressed to the Advi-
sory Committee Management Officer,
Management Systems Staff, Depart-
ment of State, Washington, DC 20520.
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AUTHORITY: E.O. 12356, National Security
Regulations of April 2, 1982 (47 FR 14874,
April 6, 1982): Information Security Over-
sight Office Directive No. 1 (47 FR 27836,
June 25, 1982).

SOURCE: 47 FR 55594, Dec. 10, 1982, unless
otherwise noted.

§9.1 General policy.

(a) E.O. 12356 (hereinafter called ‘‘the
Order’’) recognizes that it is essential
that the public be informed concerning
the activities of its government, but
that the interests of the United States
and its citizens require that certain in-
formation concerning the national de-
fense and foreign relations be protected
against unauthorized disclosure. With
this object, the Order prescribes a uni-
form system for classifying, declas-
sifying, and safeguarding national se-
curity information.

(b) The purpose of these regulations
is to assist in the implementation of
the Order and Information Security
Oversight Office (hereinafter referred
to as ISOO), Directive No. 1, (herein-
after called ‘‘the Directive’’), and users
of these regulations may refer to the
Order and Directive for additional
guidance.



§9.2

§9.2 Implementation and oversight re-
sponsibilities.

The Order requires each agency that
originates or handles classified infor-
mation to promulgate implementing
regulations. The Order further requires
that each agency originating or han-
dling classified material shall des-
ignate a senior official to direct and
administer its information security
program. This official shall be respon-
sible for actively overseeing the agen-
cy’s program, including a security edu-
cation program, to ensure effective im-
plementation of the Order.

(a) In addition, this official shall
have the following responsibilities:

(1) To establish and monitor agency
policies and procedures to prevent over
or under classification, to ensure the
protection from unauthorized disclo-
sure of properly classified information,
including intelligence information, and
to ensure orderly and effective declas-
sification of agency documents which
no longer require protection, in accord-
ance with the terms of the Order.

(2) To review proposed classified dis-
closures of an exceptional nature bear-
ing upon issues of concern to the Con-
gress and the public.

(3) To issue any needed guidelines for
classification or declassification.

(4) To recommend to the agency head
the following:

(i) Proposals for reclassification in
accordance with section 1.6(c) of the
Order;

(ii) Other categories of information,
as defined in section 1.3(a)(10) of the
Order, which require protection against
unauthorized disclosure but which are
not specifically protected by sections
1.3(a) (1) through (9) of the Order;

(iii) Waivers, for specified classes of
documents or information of the re-
quirement to indicate which portions
of documents are classified and which
are not, as provided by section 1.5(b) of
the Order; and

(iv) Waivers for specified classes of
documents or information, of the re-
quirement to prepare derivative classi-
fication guides, as provided by section
2.2(c) of the Order.

(5) To prepare a list of officials, by
name or position, delegated Top Se-
cret, Secret, and Confidential classi-
fication authority.
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(6) To receive, and if necessary act
on, suggestions and complaints with
respect to that agency’s administra-
tion of its information security pro-
gram.

(7) To provide guidance concerning
corrective or disciplinary action in un-
usually important cases involving un-
authorized disclosure or refusal to de-
classify.

(8) To maintain liaison with the Di-
rector of ISOO and to furnish reports
and information as required by section
5.2 of the Order.

(b) Department of State. Within the
Department of State, the senior offi-
cial is the Deputy Assistant Secretary,
Classification/Declassification Center,
hereinafter referred to as (DAS/CDC).

(c) AID. Within AID (a component of
the International Development Co-
operation Agency), the senior official
is the Inspector General.

(d) USIA. Within USIA, the senior of-
ficial is the Director, Office of the Pub-
lic Liaison.

§9.3 Responsibility for safeguarding
classified information.

(a) Primary. The specific responsi-
bility for the maintenance of the secu-
rity of classified information rests with
each person having knowledge or phys-
ical custody thereof, no matter how ob-
tained.

(b) Individual. Bach employee is re-
sponsible for becoming familiar with
and adhering to all security regula-
tions.

(c) Supervisory. The ultimate respon-
sibility for safeguarding classified in-
formation rests upon each supervisor
to the same degree that the supervisor
is charged with functional responsi-
bility for the organizational unit.
While certain employees may be as-
signed specific security responsibil-
ities, such as Top Secret Control Offi-
cer or Unit Security Officer, it is nev-
ertheless the basic responsibility of su-
pervisors to ensure that classified ma-
terial entrusted to their organizational
units is handled in accordance with the
procedures prescribed in these regula-
tions. Each supervisor should ensure
that no one employee is assigned un-
reasonable security responsibilities in
addition to usual administrative or
functional duties.
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(d) Organizational. The Offices of Se-
curity in State, AID, and USIA are re-
sponsible for physical, procedural, and
personnel security in their respective
agencies. In the Department of State,
the Office of Communications
(COMSEC) is responsible for commu-
nications security.

§9.4 Classification.

(a) When there is reasonable doubt
about the need to classify information,
the information shall be safeguarded as
if it were ‘‘Confidential” pending a de-
termination about its classification by
an original classification authority.
When there is reasonable doubt about
the appropriate classification level, the
information shall be safeguarded at the
higher level pending the determination
of its classification level by an original
classification authority. Determina-
tions hereunder shall be made within 30
days.

(b) Information may not be classified
unless its disclosure reasonably could
be expected to cause damage to the na-
tional security. Information may not
be classified to conceal violations of
law, inefficiency, or administrative
error; to prevent embarrassment to a
person, organization, or agency; to re-
strain competition; or to prevent or
delay the release of information that
does not require protection in the in-
terest of national security.

(c) The President or an agency head
or official designated under section 1.2
(a)(2), 1.2 (b)), or 1.2 (c)(1) of the Order
may reclassify information previously
declassified and disclosed if it is deter-
mined in writing that (1) the informa-
tion requires protection in the interest
of national security, and (2) the infor-
mation may reasonably be recovered.
These reclassification actions shall be
reported promptly to the Director of
ISOO0.

(d) It is permitted to classify or re-
classify information after an agency
has received a request for it under the
Freedom of Information Act or the Pri-
vacy Act, or the mandatory review pro-
visions of the Order, provided that such
classification meets the requirements
of the Order and is accomplished per-
sonally and on a document-by-docu-
ment basis by the agency head, the
deputy agency head, the senior official,
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or an official with original Top Secret
classification authority. Every effort
should be made to classify properly at
the time of origin. When a determina-
tion is made that a document requires
classification or reclassification, how-
ever, all holders of the document
should be notified and, in the Depart-
ment of State, a copy of the classifica-
tion or reclassification memorandum
should be sent to the Foreign Affairs
Information Management Center
(FAIM). In addition, if the classifica-
tion or reclassification was done in any
office other than the DAS/CDC, that of-
fice should send a copy of the pertinent
memorandum to the CDC.

(e) For the Department of State,
these functions will be performed by
the DAS/CDC.

(f) For AID, the function will be per-
formed by the Administrator.

(g) For USIA, the function will be
performed by the Director of Public Li-
aison.

(h) Information classified in accord-
ance with these regulations shall not
be declassified automatically as a re-
sult of any unofficial publication or in-
advertent or unauthorized disclosure in
the United States or abroad of iden-
tical or similar information.

§9.5 Classification designations.

(a) Only three (3) designations of
classification are authorized: ‘“Top Se-
cret,” “Secret,” and ‘‘Confidential.”

(1) Top Secret. Information may be
classified ‘““Top Secret’’ if its unauthor-
ized disclosure could reasonably be ex-
pected to cause exceptionally grave
damage to the national security. This
classification should be used with the
utmost restraint. Examples of ‘‘excep-
tionally grave damage’ include armed
hostilities against the United States or
its allies; disruption of foreign rela-
tions vitally affecting the national se-
curity; the compromise of vital na-
tional defense plans or complex
cryptologic and communications intel-
ligence systems; the revelation of sen-
sitive intelligence operations; and the
disclosure of scientific or technological
developments vital to national secu-
rity.

(2) Secret. Information may be classi-
fied ‘“‘Secret’ if its unauthorized dis-
closure could reasonably be expected to
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cause serious damage to the national
security. This classification should be
used sparingly. Examples of ‘‘serious
damage’ include disruption of foreign
relations significantly affecting the na-
tional security; significant impairment
of a program or policy directly related
to the national security; revelation of
significant military plans or intel-
ligence operations; and compromise of
significant scientific or technological
developments relating to national se-

curity.
(3) Confidential. Information may be
classified ‘‘Confidential”’ if its unau-

thorized disclosure could reasonably be
expected to cause damage to the na-
tional security. Except as otherwise
provided by statute, no other terms
shall be used to identify classified in-
formation. Terms or phrases such as
“For Official Use Only” or ‘“‘Limited
Official Use” shall not be used to iden-
tify national security information. No
other term or phrase shall be used in
conjunction with these national secu-
rity information designations, such as
“Secret Sensitive” or ‘‘Agency Con-
fidential” to identify national security
information.

(b) Foreign government information. If
classified by the foreign government,
the information shall either retain its
original classification or be assigned a
U.S. classification designation which
will ensure a degree of protection at
least equivalent to that required by the
entity that furnished the information.
If not given a specific classification by
the foreign government, the informa-
tion will be assigned an appropriate
classification dependent on the sensi-
tivity of the subject matter and the de-
gree of damage its unauthorized disclo-
sure could reasonably be expected to
cause to the national security. Classi-
fication designations assigned by the
U.S. agency shall be marked on the for-
eign government information in ac-
cordance with the provisions of §9.12.

§9.6 Requirements for classification.

With the exception of the Atomic En-
ergy Act of 1954, as amended, these reg-
ulations are the only basis for
classifying information in the agencies
named herein. To be eligible for classi-
fication, information must meet the
two following requirements:
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(a) First, it must deal with one of the
following criteria:

(1) Military plans, weapons, or oper-
ations;

(2) The vulnerabilities or capabilities
of systems, installations, projects, or
plans relating to the national security;

(3) Foreign government information;

(4) Intelligence activities (including
special activities), or intelligence
sources or methods;

(5) Foreign relations or foreign ac-
tivities of the United States;

(6) Scientific, technological, or eco-
nomic matters relating to the national
security;

(7) U.S. Government programs for
safeguarding nuclear materials or fa-
cilities;

(8) Cryptology;

(9) Confidential sources; or

(10) Other categories of information
that are related to the national secu-
rity and that require protection
against unauthorized disclosure as de-
termined by the President or by agency
heads or other officials who have been
delegated original classification au-
thority by the President. In the De-
partment of State, the DAS/CDC, as
the senior official, shall recommend
such other categories of information to
the Secretary. Any determination
made under this subsection shall be re-
ported promptly to the Director of
ISOO.

(b) Second, an official with original
classification authority must deter-
mine that the unauthorized disclosure
of the information, either by itself or
in the context of other information,
reasonably could be expected to cause
damage to the national security. Unau-
thorized disclosure of foreign govern-
ment information, the identity of a
confidential foreign source, or intel-
ligence sources or methods is presumed
to cause damage to the national secu-
rity.

(c) Certain information which would
otherwise be unclassified may require
classification when combined or associ-
ated with other classified or unclassi-
fied information. Classification on this
basis shall be supported by a written
explanation that, at a minimum, shall
be maintained with the file or record
copy of the information.
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§9.7 Classification authority.

(a) In the Department of State au-
thority for original classification of in-
formation as ‘“Top Secret’” may be ex-
ercised only by the Secretary of State
and those officials delegated this au-
thority in writing, by position or by
name, by the Secretary or the DAS/
CDC, as the senior official, on the basis
of their frequent need to exercise such
authority. Normally these will not be
below the level of Deputy Assistant
Secretary in the Department; or Chief
of Mission, Charge d’Affairs, or prin-
cipal officer at an autonomous con-
sular post overseas.

(b) Authority for original classifica-
tion of information as ‘‘Secret’” may be
exercised by officials with Top Secret
authority, the Administrator of AID,
and the Director of USIA. This author-
ity may be delegated to such subordi-
nate officials as the senior official in
the Department, the administrator of
AID or the Director of USIA may des-
ignate in writing, by position or by
name, on the basis of their frequent
need to exercise such authority. Nor-
mally, these will not be below the level
of office director, section head (in a
mission abroad), country public affairs
officer, or equivalent.

(c) Authority for original classifica-
tion of information as ‘‘Confidential”
may be exercised by officials with Top
Secret or Secret classification author-
ity, and the President of the Overseas
Private Investment Corporation; and
may be delegated to such subordinate
officials as the senior official in the
Department, the Administrator of AID,
the Director of USIA, or the President
of OPIC may designate in writing, by
position or by name, on the basis of
their frequent need to exercise such au-
thority.

(d) Delegated original classification
authority at any level may not be re-
delegated.

(e) In the absence of an authorized
classifier, the person designated to act
for that official may exercise the
classifying authority.

(f) In the Department of State the
Classification/Declassification Center,
and in AID and USIA the Office of Se-
curity, shall maintain a current list-
ing, by classification designation, of
the positions or officials carrying
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original classification authority. The
listing shall be reviewed as needed to
ensure that such delegations have been
held to a minimum, and that officials
so designated have a continuing need
to exercise such authority.

§9.8 Limitations on classification.

A reference to classified documents
which does not directly or indirectly
disclose classified information may not
be classified or used as a basis for clas-
sification.

§9.9 Duration of classification.

(a) Information shall be classified for
as long as is required by national secu-
rity considerations. When it can be de-
termined, a specific date or event for
declassification shall be set by the
original classification authority at the
time the information is originally clas-
sified.

(b) Information classified under pred-
ecessor orders that is not subject to
automatic declassification or that is
marked for review before declassifica-
tion shall remain classified until re-
viewed for declassification.

(c) Automatic declassification deter-
minations under predecessor orders
shall remain valid unless the classifica-
tion is extended by an authorized offi-
cial of the originating agency. These
extensions may be by individual docu-
ments or categories of information.
The agency shall be responsible for no-
tifying holders of the information of
such extensions as soon as possible.
The authority to extend the classifica-
tion of information subject to auto-
matic declassification under prede-
cessor orders is limited to those offi-
cials who have classification authority
over the information and are des-
ignated in writing to have original
classification authority at the level of
the information to remain classified.
Any decision to extend this classifica-
tion on other than a document-by-doc-
ument basis shall be reported to the
Director of the ISOO.

§9.10 Derivative classification.

(a) Derivative classification is made
by a person, not necessarily having
original classification authority, based
on an originally classified document or
as directed by a classification guide.
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The derivative classifier may be one
who reproduces, extracts, restates,
paraphrases, or summarizes classified
materials, or applies markings in ac-
cordance with source material or a
classification guide.

(b) Derivative classifiers must re-
spect original classification markings.
Only if the derived document, by
means of paraphrasing, excising, etc.,
has clearly lost the original grounds
for classification, may its original clas-
sification be removed or lowered.

(c) Subject to paragraph (b) of this
section, markings on derivatively clas-
sified material, including declassifica-
tion instructions, shall be carried for-
ward from the original material, or
shall be as directed by the classifica-
tion guide.

§9.11 Derivative classification guides.

(a) Agencies with original classifica-
tion authority shall prepare classifica-
tion guides to facilitate the proper and
uniform derivative classification of in-
formation, except as provided in para-
graph (e) of this section.

(b) Each guide shall be approved per-
sonally and in writing by an official
who:

(1) Has program or supervisory re-
sponsibility over the information or is
the senior agency official who directs
and administers the information secu-
rity program; and

(2) Is authorized to classify informa-
tion originally at the highest level of
classification prescribed in the guide.

(c) Classification guides shall, at a
minimum:

(1) Identify or categorize the ele-
ments of information to be protected;

(2) State which classification level
applies to each element or category of
information; and

(3) Prescribe declassification instruc-
tions for each element or category of
information in terms of (i) a period of
time, (ii) the occurrence of an event, or
(iii) a notation that the information
shall not be automatically declassified
without the approval of the originating
agency.

(d) Classification guides shall be re-
viewed at least every two years and up-
dated as necessary. Each agency shall
maintain a list of its classification
guides in current use.
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(e) Agency heads may, for good
cause, grant and revoke waivers of the
requirement to prepare classification
guides for specified classes of docu-
ments or information. In the Depart-
ment of State, the DAS/CDC, as senior
official, shall make recommendations
to the Secretary concerning such waiv-
ers. In AID, the Inspector General shall
make recommendations to the Admin-
istrator concerning such waivers. In
USIA, the Director of the Office of Pub-
lic Liaison shall make recommenda-
tions to the Director concerning such
waivers. The Director of ISOO shall be
notified of any waivers. The decision to
waive the requirement to issue classi-
fication guides for specific classes of
documents or information should be
based, at a minimum, on an evaluation
of the following factors:

(1) The ability to segregate and de-
scribe the elements of information;

(2) The practicality of producing or
disseminating the guide because of the
nature of the information;

(3) The anticipated usage of the guide
as a basis for derivative classification;
and

(4) The availability of alternative
sources for derivatively classifying the
information in a uniform manner.

§9.12 Identification and markings.

Except in extraordinary cir-
cumstances as as provided in section
1.5(a) of the Order, or as indicated here-
in, the marking of paper documents
shall not deviate from the following
prescribed formats. These markings
shall also be affixed to material other
than paper documents, or the origi-
nator shall provide holders or recipi-
ents of the information with written
instructions for protecting the infor-
mation. These markings include one of
the three (3) classification levels de-
fined in §9.5, the identity of the origi-
nal classification authority (except as
noted under paragraph (b)(ii) of this
section) the agency and office of origin
(except as noted under paragraph (b)(ii)
of this section) and the date or event
for declassification or the mnotation
“Originating Agency’s Determination
Required” (OADR).
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(a) Classification level. The markings
“Top Secret,” ‘‘Secret,” and ‘“‘Con-
fidential” are used to indicate: That in-
formation requires protection as na-
tional security information under the
Order; the highest level of classifica-
tion contained in a document; and the
classification level of each page and, in
abbreviated form, each portion of a
document.

(1) Overall marking. The highest level
of classification of information in a
document shall be marked in such a
way as to distinguish it clearly from
the informational text. These mark-
ings shall appear at the top and bottom
of the outside of the front cover (f
any), on the title page (if any), on the
first page, and on the outside of the
back cover (if any).

(2) Page marking. Each interior page
of a classified document shall be
marked at the top and bottom either
according to the highest classification
of the content of the page, including
the designation “UNCLASSIFIED”
when it is applicable, or with the high-
est overall classification of the docu-
ment.

(3) Portion-marking. Agency heads
may waive the portion marking re-
quirement for specified classes of docu-
ments or information only upon a writ-
ten determination that (i) there will be
minimal circulation of the specified
documents or information and minimal
potential usage of these documents or
information as a source for derivative
classification determination; or (ii)
there is some other basis to conclude
that the potential benefits of portion
marking are clearly outweighed by the
increased administrative burdens. Un-
less this requirement has been waived,
each portion of a document, including
subjects and titles, shall be marked by
placing a parenthetical designation im-
mediately preceding or following the
text to which it applies. The symbols
“(TS)” for Top Secret, ““(S)”’ for Secret,
“(C)” for Confidential, and ‘‘(U)” for
Unclassified shall be used for this pur-
pose. If the application of these sym-
bols is not practicable, the document
shall contain a statement sufficient to
identify the information that is classi-
fied and the level of such classification,
and the information that is not classi-
fied. If all portions of a document are
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classified at the same level, it may be
marked with a statement to that ef-
fect, e.g., ‘““‘Confidential—Entire Text.”
If a subject or title requires classifica-
tion, an unclassified identifier may be
assigned to facilitate reference.

(A) For the Department of State, the
Secretary has waived the portion
marking requirement for the following
classes of documents under section
2001.5(a)(3)(i) of the Directive—docu-
ments which will have minimal cir-
culation and minimal potential usage
as a source for derivative classifica-
tion:

(I) Documents containing Top Secret
information;

(2) Action/informational memoranda
prepared for Assistant Secretaries and
above;

(3) Instructions to posts and negoti-
ating delegations;

(4) In-house research studies; and

() Inter and intra-office memoranda.

(B) The Secretary has also waived
the portion marking requirement for
documents, both telegraphic and non-
telegraphic, containing foreign govern-
ment information, under section
2001.5(a)(3)(ii) of the Directive.

(4) Omitted markings. Information as-
signed a level of classification under
predecessor orders shall be considered
as classified at the level of classifica-
tion despite the omission of other re-
quired markings. Omitted markings
may be inserted on a document by the
officials specified in section 3.1(b) of
the Order.

(b) Classification authority. If the
original classifier is other than the
signer or approver of the document, the
identity shall be shown as ‘“‘CLASSI-
FIED BY” (‘‘identification of original
classification authority’’).

(c) Agency and office of origin. If the
identity of the originating agency and
office is not apparent on the face of the
document, it shall be placed below the
“CLASSIFIED BY” line.

(d) Declassification and downgrading
instructions. Declassification and, as ap-
plicable, downgrading  instructions
shall be shown as follows:

(1) For information to be declassified
automatically on a specific date or
event: “DECLASSIFY ON: (date)” or
“DECLASSIFY ON: (description of
event)’’.



§9.12

(2) For information not to be auto-
matically declassified: “DECLASSIFY
ON: Originating Agency Determination
Required or OADR”’.

(3) For information to be downgraded
automatically on a specific date or
upon occurrence of a specific event:

“DOWNGRADE TO (classification
level) ON (date or description of
event)’’.

(e) Special markings—(1) Transmittal
documents. A transmittal document
shall indicate on its face the highest
classification of any information trans-
mitted by it. It shall also include the
following or similar instructions:

(i) For an unclassified transmittal
document: ‘“‘Unclassified When Classi-
fied Enclosure is Removed;”’ or

(ii) For classified transmittal docu-
ment: “Upon Removal of Attachments
This Document Is (classification level
of the transmittal document standing
alone).”

(2) Restricted Data or Formerly Re-
stricted Data. Restricted Data and For-
merly Restricted Data information
shall be marked in accordance with
regulations issued under the Atomic
Energy Act of 1954, as amended.

(3) Intelligence sources or methods.
Documents that contain information
relating to intelligence sources or
methods shall include the following
markings unless otherwise prescribed
by the Director of Central Intelligence:
“WARNING NOTICE—INTELLIGENCE
SOURCES OR METHODS INVOLVED.”

(4) Foreign government information
(FGI). Documents that contain FGI
shall include either the marking
“FOREIGN GOVERNMENT INFORMA-
TION”’, or a marking that otherwise in-
dicates that the information is foreign
government information. If the fact
that information is foreign government
information must be concealed, the
marking shall not be used and the doc-
ument shall be marked as if it were
wholly of U.S. origin.

(5) Electrically transmitted information
(messages, cables). National security in-
formation that is transmitted elec-
trically shall be marked as follows:

(i) The highest level of classification
shall appear before the first line of
text;
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(ii) A ‘“‘Classified By’ line is not re-
quired; i.e., name and office of classi-
fier may be omitted; and

(iii) The duration of classification
shall appear as follows:

(A) For information to be declassified
automatically on a specific date or
event: “DECL: (date)” or ‘“DECL: (de-
scription of event).”

(B) For information not to be auto-
matically declassified which requires
the originating agency’s determina-
tion: “DECL: OADR.”

(C) For information to be automati-
cally downgraded: “DNG (abbreviation
of classification level to which the in-
formation is to be downgraded and date
or description of event on which down-
grading is to occur).”

(iv) Portion marking shall be as pre-
scribed in paragraph (a)(3) of this sec-
tion.

(v) Special markings as prescribed in
section 2001.5(e) 2, 3, & 4 of the Direc-
tive shall appear after the marking for
the highest level of classification.
These include:

(A) Restricted Data or Formerly Re-
stricted Data: Electrically transmitted
information containing  Restricted
Data or Formerly Restricted Data
shall be marked in accordance with
regulations issued under the Atomic
Energy Act of 1954, as amended.

(B) Information concerning intel-
ligence sources and methods;
“WNINTEL,” unless proscribed by the
Director of Central Intelligence.

(C) Foreign government information:
“FGI” or a marking that otherwise in-
dicates that the information is foreign
government information. If the fact
must be concealed, the marking shall
not be used and the message shall be
marked as if it were wholly of U.S. ori-
gin.

(vi) Paper copies of electrically
transmitted messages shall be marked
as provided in paragraph (a) through
(e) of this section.

(6) Changes in classification markings.
When a change is made in the level or
the duration of classified information,
all holders of record shall be promptly
notified. Holders shall alter the mark-
ings to conform to the change, citing
the authority for it. If the remarking
of large quantities of information is
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unduly burdensome, the holder may at-
tach a change of classification notice
to the storage unit in lieu of the mark-
ing action otherwise required. Items
withdrawn from the collection for pur-
poses other than transfer for storage
shall be marked promptly in accord-
ance with the change notice.

§9.13 Transferred material.

(a) In the case of classified informa-
tion transferred in conjunction with a
transfer of functions, and not merely
for storage purposes, the receiving
agency shall be deemed to be the origi-
nating agency for purposes of the
Order.

(b) In the case of classified informa-
tion that is not officially transferred as
described in section 3.2(a) of the Order,
but that originated in an agency that
has ceased to exist and for which there
is no successor agency, each agency in
possession of such information shall be
deemed to be the originating agency
for purpose of the Order. Such informa-
tion may be declassified or downgraded
by the agency in possession after con-
sultation with any other agency that
has an interest in the subject matter of
the information.

(c) Classified information accessioned
into the National Archives of the
United States shall be declassified or
downgraded by the Archivist of the
United States in accordance with the
Order, the Directive, and agency guide-
lines.

§9.14 Declassification and down-
grading.

(a) General. Information should be de-
classified or downgraded as soon as na-
tional security considerations permit.
Information will be protected in ac-
cordance with the provisions of the
Order for as long as it meets the classi-
fication requirements prescribed by
these regulations. Agencies shall co-
ordinate their review of classified in-
formation with other agencies or for-
eign governments that have a direct in-
terest in the subject matter.

(b) Authority to declassify or down-
grade. Information shall be declassified
or downgraded by the official who au-
thorized the original classification, if
that official is still serving in the same
position; the originator’s successor; a
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supervisory official of either; or offi-
cials delegated such authority in writ-
ing by the agency head or the senior
agency official designated pursuant to
section 5.3(a)(1) of the Order. In addi-
tion, if the Director of ISOO deter-
mines that information is classified in
violation of the Order, the Director
may require the agency which classi-
fied the information to declassify it.
Any such decision by the Director may
be appealed to the National Security
Council. The information shall remain
classified until a decision has been
made on the appeal.

(c) The agency shall maintain a cur-
rent, unclassified, listing of officials
delegated declassification and down-
grading authority.

§9.15 Systematic review for declas-
sification guidelines.

(a) The agency may schedule classi-
fied records of permanent historical or
other value for bulk review for declas-
sification and may either perform such
review itself, or may refer the records,
together with guidelines for declas-
sification, to the Archivist of the
United States for review.

(b) For records of the Department of
State, a sampling of classified records
of permanent value for a given period
will be selected by the Office of the
Historian (PA/HO), and reviewed by the
Systematic Review Office of the Classi-
fication/Declassification Center. The
Systematic Review Office will prepare
guidelines, which will be transmitted
by the Secretary of State to the Archi-
vist of the United States, not later
than February 1, 1983, for use in review-
ing the remainder of the permanently
valuable classified records of the given
period when these records are
accessioned to the National Archives.

(c) AID will prepare guidelines, and
transmit them to the Archivist of the
United States not later than February
1, 1983, for use in reviewing perma-
nently valuable classified records that
have been accessioned to the National
Archives. The Records Management
Branch, Communications and Records
Management Division, (M/SER/MO), is
designated as the office responsible for
systematic review matters within the
agency. The Branch Staff will provide
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assistance to the Archivist in the sys-
tematic review process.

(d) For information concerning
records of ICA, contact the agency’s
Declassification Officer, Office of Ad-
ministration.

(e) The agency guidelines will iden-
tify categories of information which
cannot be automatically declassified
but must be reviewed item-by-item to
determine if there is a need for contin-
ued protection.

(f) These guidelines may be author-
ized by the agency head for use by
other agencies, in addition to the Na-
tional Archives, having custody of the
originating agency’s classified infor-
mation of the period covered.

(g) These guidelines shall be reviewed
and updated every five years, unless
earlier review is requested by the Ar-
chivist.

(h) For foreign government informa-
tion, the agency will prepare by Feb-
ruary 1, 1983, specific guidelines for
systematic review of foreign govern-
ment information in records
accessioned to the National Archives,
and will revise such guidelines every
five years or earlier as requested by the
Archivist.

(i) Special procedures. The agency
shall be bound by the special proce-
dures for systematic review of classi-
fied cryptologic records and classified
records pertaining to intelligence ac-
tivities (including special activities)
sources or methods issued by the Sec-
retary of Defense and the Director of
Central Intelligence, respectively.

§9.16 Mandatory review.

Each agency shall review for declas-
sification any classified information
requested, under the Mandatory Re-
view provisions of the Order except as
noted in paragraph (d) of this section,
provided that: The requester is a U.S.
citizen, resident alien, Federal agency,
or state or local government; the re-
quest describes the information with
sufficient specificity to enable the
agency to locate the records containing
the information with a reasonable
amount of effort; and the agency re-
ceiving the request is the agency that
originated the information. When an
agency receives a request for informa-
tion in its custody which was origi-
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nated by another agency, it shall refer
the information and request to the
originating agency for its review and
direct response to the requester.

(a) Foreign government information.
Except as provided in this paragraph,
agencies shall process mandatory re-
view requests for classified records
containing foreign government infor-
mation in accordance with §2001.32(a)
of the ISOO Directive. The agency that
initially received or classified the for-
eign government information shall be
responsible for making a declassifica-
tion determination after consultation
with concerned agencies. If the agency
receiving the request is not the agency
that received or classified the foreign
government information, it shall refer
the request to the appropriate agency
for action. Consultation with the for-
eign originator through appropriate
channels may be necessary prior to
final action on the request.

(b) Information requested shall be de-
classified if it no longer requires pro-
tection under the provisions of the
Order. It will then be released to the
requester unless withholding is other-
wise authorized under applicable law,
such as the Freedom of Information or
Privacy Act. If the information re-
quested cannot be declassified in its
entirety, the agency will make reason-
able efforts to release those declas-
sified portions that constitute a coher-
ent segment. Upon the denial of an ini-
tial request, the agency shall also no-
tify the requester of the right of ad-
ministrative appeal, which must be
filed within 60 days of receipt of the de-
nial, and shall enclose a copy of the
agency’s regulations governing the ap-
peal process.

(c) Initial requests may be addressed
to:

(1) Department of State: The Infor-
mation and Privacy Coordinator, Room
1239, Bureau of Administration, De-
partment of State, Washington, DC
20520, with the envelope clearly marked
MANDATORY REVIEW REQUEST;

(2) AID: Director, Office of Public Af-
fairs for AID; Room 4899, 2201 C Street,
NW., Washington, DC 20523; or

(3) USIA: Freedom of Information
and Privacy Act Coordinator, Office of
Administration, 1776 Pennsylvania Av-
enue, NW., Washington, DC 20547.
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(d) In responding to mandatory re-
view requests, agencies shall either
make a prompt declassification deter-
mination and notify the requester ac-
cordingly, or inform the requester of
the additional time needed to process
the case. Agencies shall make a final
determination in one year from the
date of receipt, except in unusual cir-
cumstances.

(e) Information originated by a Presi-
dent, the White House Staff, by com-
mittees, commissions, or boards ap-
pointed by the President, or others spe-
cifically providing advice and counsel
to a President or acting on behalf of a
President is exempted from mandatory
review. However, the Archivist of the
United States has the authority to re-
view, downgrade, and declassify such
information which is under the control
of the Administrator of General Serv-
ices or the Archivist, for example in
Presidential Libraries, pursuant to sec-
tion 2107, 2107 note, or 2203 of title 44,
United States Code. The Archivist will
consult with agencies having primary
subject matter interest concerning the
declassification of the requested mate-
rial. Any decision by the Archivist may
be appealed to the Director of ISOO,
with the right of further appeal to the
National Security Council. The infor-
mation shall remain classified pending
a prompt decision on the appeal.

(f) Requests for classified informa-
tion not specifically identified as being
made under the Mandatory Review pro-
visions of the Order will be processed
under the terms of the FOIA, the Pri-
vacy Act, or other appropriate proce-
dures.

(g) In considering requests for man-
datory review, the agency may decline
to review again any request for mate-
rial which has been recently reviewed
and denied, unless the request con-
stitutes an appeal of an initial denial.

(h) Mandatory review requests for
cryptologic information and informa-
tion concerning intelligence activities
(including special activities) or intel-
ligence sources or methods shall be
processed solely in accordance with
special procedures issued by the Sec-
retary of Defense and the Director of
Central Intelligence, respectively.

(i) In response to a request for infor-
mation under the Freedom of Informa-
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tion Act, the Privacy Act of 1974, or the
mandatory review provisions of the
Order, an agency shall refuse to con-
firm or deny the existence or non-exist-
ence of requested information when-
ever the fact of its existence or non-ex-
istence is itself classifiable under these
regulations.

(j) For detailed regulations for the
internal processing of mandatory re-
view initial requests and appeals see:

(1) Department of State: 5 FAM 900,
22 CFR 171.22 and 171.60;

(2) AID: AID Handbook 18, part III,
chapter 11; or

(3) USIA: 22 CFR part 503.

§9.17 Schedule of fees.

For State, see 22 CFR 171.6 and 171.13;
For AID, see 22 CFR 212.35; or For
USIA, see 22 CFR 503.6(c).

§9.18 Access
pointees.

by presidential ap-

For procedures of the Department of
State, see 22 CFR 171.25; For procedures
of AID, see 22 CFR 171.25; or For proce-
dures of USIA, see 22 CFR part 503.

APPENDIX A TO PART 9—DEFINITIONS

For the purpose of these security regula-
tions, the following definitions of terms shall
apply.

Agency. A Federal agency, including de-
partment, agency, commission etc, as de-
fined in 5 U.S.C. 552(e).

Original classification. The initial deter-
mination that, in the interest of national se-
curity, information requires protection
against unauthorized disclosure, together
with a classification designation signifying
the level of protection required.

Original classification authority. The author-
ity vested in an executive branch official to
make a determination of original classifica-
tion. A person having original classification
authority may also have the authority to
prolong or restore classification.

Originating agency. The agency responsible
for the initial determination that particular
information is classified.

Information. Any information or material,
regardless of its physical form or character-
istics, that is owned by, produced by or for,
or is under the control of the U.S. Govern-
ment.

National security information. Information
that has been determined pursuant to this
Order or any predecessor Order to require
protection against unauthorized disclosure
and that is so designated.
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Foreign government. Includes foreign gov-
ernments and international organizations of
governments.

Foreign government information. Foreign
government information is: (1) Information
provided by a foreign government or govern-
ments, an international organization of gov-
ernments, or any element thereof with the
expectation, expressed or implied, that the
information, the source of the information,
or both, are to be held in confidence; or (2)
Information produced by the United States
pursuant to or as a result of a joint arrange-
ment with a foreign government or govern-
ments or an international organization of
governments, or any element thereof, requir-
ing that the information, the arrangement,
or both, are to be held in confidence.

National security. The national defense or
foreign relations of the United States.

Confidential source. Any individual or orga-
nization that has provided, or that may rea-
sonably be expected to provide, information
to the United States on matters pertaining
to the national security with the expecta-
tion, expressed or implied, that the informa-
tion or relationship, or both, be held in con-
fidence.

Classification guide. A document issued by
an authorized original classifier that pre-
scribes the level of classification and appro-
priate declassification instructions for speci-
fied information to be classified derivatively.

Derivative classification. A determination
that information is in substance the same as
information currently -classified, together
with the designation of the level of classi-
fication.

Special access program. Any program impos-
ing ‘‘need-to-know’ or access controls be-
yond those normally provided for access to
Confidential, Secret, or Top Secret informa-
tion. Such a program may include, but is not
limited to, special clearance, adjudication,
or investigative requirements, special des-
ignations of officials authorized to deter-
mine ‘‘need-to-know,”” or special lists of per-
sons determined to have a ‘‘need-to-know.”
It does not include special captions such as
NODIS, LIMDIS.

Intelligence activity. An activity that an
agency within the Intelligence Community
is authorized to conduct pursuant to the
Order.

Unauthorized disclosure. A communication
or physical transfer of classified information
to an unauthorized recipient.
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PART 9a—SECURITY INFORMATION
REGULATIONS APPLICABLE TO

CERTAIN INTERNATIONAL EN-
ERGY PROGRAMS; RELATED
MATERIAL

Sec.

9a.1 Security of certain information and
material related to the International En-
ergy Program.
General policy.
Scope.
Classification.
Declassification and downgrading.
Marking.
9a.7 Access.
9a.8 Physical protection.

AUTHORITY: E.O. 11932 (41 FR 32691), E.O.

11652 (37 FR 5209, National Security Council
Directive of May 17, 1972 (37 FR 10053).

SOURCE: 42 FR 46516, Sept. 16, 1977; 42 FR
57687, Nov. 4, 1977, unless otherwise noted.

9a.2
9a.3
9a.4
9a.5
9a.6

§9a.1 Security of certain information
and material related to the Inter-
national Energy Program.

These regulations implement Execu-
tive Order 11932 dated August 4, 1976 (41
FR 32691, August b5, 1976) entitled
“Classification of Certain Information
and Material Obtained from Advisory
Bodies Created to Implement the Inter-
national Energy Program.”

§9a.2 General policy.

(a) The United States has entered
into the Agreement on an Inter-
national Energy Program of November
18, 1974, which created the Inter-
national Energy Agency (IEA). This
program is a substantial factor in the
conduct of our foreign relations and an
important element of our national se-
curity. The effectiveness of the Agree-
ment depends significantly upon the
provision and exchange of information
and material by participants in advi-
sory bodies created by the IEA. Con-
fidentiality is essential to assure the
free and open discussion necessary to
accomplish the tasks assigned to those
bodies.
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(b) These regulations establish proce-
dures for the classification, declas-
sification, storage, access, and dissemi-
nation of certain information related
to the International Energy Program.

§9a.3 Scope.

These regulations apply to all infor-
mation and material classified by the
United States under the provisions of
E.O. 11932, dated August 4, 1976 entitled
“Classification of Certain Information
and Material Obtained From Advisory
Bodies Created To Implement The
International Energy Program.”’

§9a.4 Classification.

(a) Section 1 of E.O. 11932, August 4,
1976 directs that information and mate-
rial obtained pursuant to the Inter-
national Energy Program and which
requires protection against unauthor-
ized disclosure in the interest of the
national defense or foreign relations of
the United States shall be classified
pursuant to Executive Order 11652.

(b) Information and material, includ-
ing transcripts, records, and commu-
nications, in the possession of the
United States Government which has
been obtained pursuant to (1) section
2562(¢)(3), (d)(2) or (e)(3) of the Energy
Policy and Conservation Act (89 Stat.
871, 42 U.S.C. 6272(c)(3), (d)(2), (e)(3)), or
(2) The Voluntary Agreement and Pro-
gram Relating to the International En-
ergy Program (40 FR 16041, April 8,
1975), or (3) the Voluntary Agreement
and Plan of Action to Implement the
International Energy Program (41 FR
13998, April 1, 1976), or (4) Any similar
Voluntary Agreement and Program en-
tered into under the Energy Policy and
Conservation Act shall be reviewed by
an officer of the Department of State
with classifying authority for the pur-
pose of determining whether such in-
formation or material should be classi-
fied pursuant to E.O. 11652. If the offi-
cer determines that the information or
material warrants classification, he
shall assign it the appropriate classi-
fication. Such information or material
may be exempted from the General De-
classification Schedule established by
section 5 of Executive Order No. 11652 if
it was obtained by the United States
on the understanding that it be kept in
confidence, or if it might otherwise be
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exempted under section 5(B) of such
Order.

(c) In classifying such information or
material, officers of the Department of
State shall follow the standards in E.O.
116562 and the provisions of 22 CFR 9.5
through 9.8.

§9a.5 Declassification and down-

grading.

The provisions of E.O. 11652, 22 CFR
9.9 through 9.15, and 9a.4(b) shall gov-
ern declassification and downgrading
of such information or material.

§9a.6 Marking.

(a) The provisions of 22 CFR 9.15
through 9.19 shall govern the marking
of information or material classified
under the provisions of these regula-
tions, except that the following stamp
shall be used as appropriate:

(Top Secret, Secret or Confidential)

Classified by:

Under Executive Order 11932

Exempt from General Declassification
Schedule of E.O. 116562 Exemption Category
section 5B (2), (3), or (4); or E.O. 11932

Automatically Declassified on

(effective date or event if any)

Exemption category “E.O. 11932 shall
be used for information and material
obtained by the United States on e un-
derstanding that it be kept in con-
fidence and classified under E.O. 11932.

(b) If the information or material
does not qualify for exemption from
the General Declassification Schedule,
ordinary stamps and marking may be
used.

§9a.7 Access.

(a) Except as set forth in this section,
access to information or material clas-
sified under the provisions of these reg-
ulations shall be governed by the provi-
sions of 22 CFR 9.20 through 9.25.

(b) Classified information and mate-
rial which was created by or in connec-
tion with an advisory body to the IEA
may be made available to participants
in such advisory body and their col-
leagues in accordance with the fol-
lowing subsections.

(c) Such information and material
classified ‘‘Confidential’” may be made
available for review to participants in
the meeting of the advisory body in
which it was developed or discussed.
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Where participants are acting as rep-
resentatives of companies or of the IEA
Secretariat, such information and ma-
terial may be made available for re-
view to employees or other representa-
tives of, or counsel for, such companies
or Secretariat: Provided, That such per-
son is determined by an appropriate of-
ficer of the Department to be trust-
worthy and to have a need for access to
the particular classified information
sought in connection with the perform-
ance of duties in furtherance of the
purposes of the IEA, including the fur-
nishing of legal advice to such partici-
pants.

(d) Such information and material
classified ‘‘Confidential’’ may be left in
the custody of such participants or
other persons who may review it for
reasonable period of time: Provided,
That an appropriate officer of the De-
partment determines that it will be
protected from unauthorized disclosure
by adequate security safeguards. Such
information or material may not be re-
produced by those permitted to review
it pursuant to this section without the
written consent of an officer of the De-
partment with classifying authority.

(e) Such information and material
classified other than ‘‘Confidential”
under E.O. 11652 may be made available
for review only to participants in the
meeting in which it was developed or
discussed; it must be reviewed in the
presence of an official of the United
States Government with an appro-
priate security clearance granted by
the Department, and may not be left in
the custody of such participants.

§9a.8 Physical protection.

Except as provided in §9a.7, the phys-
ical protection of information or mate-
rial classified under this regulation
shall be governed by the appropriate
provisions of 22 CFR 9.45 through 9.49.

PART 9b—REGULATIONS GOV-
ERNING DEPARTMENT OF STATE
PRESS BUILDING PASSES

Sec.

9b.1 Press access to the Department of
State.

9b.2 Press correspondents employed by
United States media organizations.
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9b.3 Press correspondents employed by for-
eign media organizations.

9b.4 Department of State building
pass for technical crews.

9b.5 Temporary Department of State press
building passes.

9b.6 Grounds for denial, revocation, or non-
renewal of Department of State press
building passes.

9b.7 Procedures for denial, revocation, or
non-renewal of Department of State
press building passes.

9b.8 Term and renewal of Department of
State press building passes.

AUTHORITY: 22 U.S.C. 2658.

SOURCE: 49 FR 4465, Feb. 7, 1984, unless oth-
erwise noted.

press

§9b.1 Press access to the Department
of State.

(a) Media correspondents without
valid Department of State press build-
ing passes shall have access to the
Main State building identical to that
enjoyed by members of the public.

(b) Media correspondents holding
valid Department of State press build-
ing passes:

(1) May enter and have access 24
hours a day, during regular working
hours, outside regular working hours,
on weekends and on holidays, without
an appointment, to the reception area
of the Diplomatic Lobby, C Street Mez-
zanine area, press booths (Room 2310),
press briefing room (Room 2118), and
when in operation, the Office of Press
Relations (Room 2109).

(2) May enter and have access with-
out an appointment, on the basement
level or on the first and second floors,
to the cafeteria, post office, banks,
concessionaries, barber shop, dry clean-
ers and the Foreign Affairs Recreation
Association offices for the purposes for
which they are established and when
they are in operation.

(3) May not escort non-passholders
into the Department of State building.

(c) Media correspondents, with or
without a Department of State press
building pass, may enter areas above
the second floor of the Main State
building only if the correspondent is
invited by a Department employee to
attend a specific social or official func-
tion in an office located above the sec-
ond floor. Permission to enter areas
above the second floor is strictly lim-
ited to direct passage to and from the
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appointment location of the Depart-
ment of State employee, or the office
or reception room where the function
takes place.

(d) Possession of State Department
press building pass does not confer ac-
cess to or other privileges at other Fed-
eral buildings. It is not to be construed
as official United States Government
recognition, approval or accreditation
of a correspondent.

[54 FR 1686, Jan. 17, 1989]

§9b.2 Press correspondents employed
by United States media organiza-
tions.

In order to obtain a Department of
State press building pass, press cor-
respondents employed by United States
media organizations must:

(a) Present to the Office of Press Re-
lations, Department of State, a letter
from his or her organization stating:

(1) That the applicant is a bona fide,
full-time media correspondent based
permanently and residing in the Wash-
ington, DC, metropolitan area;

(2) That the applicant is employed by
the certifying organization;

(3) That the organization and the ap-
plicant have regular and substantial
assignments in connection with the De-
partment of State as evidence by reg-
ular attendance at the daily press
briefings.

(b) Submit to the Office of Press Re-
lations, Department of State, Wash-
ington, DC 20520, a signed application
and FORM DSP-97 for a press building
pass. Applicants must comply with in-
structions contained in paragraphs 1
and 6 of FORM DSP-97 regarding
fingerprinting and prior arrests. FORM
DSP-97 requires the following informa-
tion:

(1) Name;

(2) Affiliation with news media orga-
nizations;

(3) Date of birth;

(4) Place of birth;

(5) Sex;

(6) Citizenship;

(7) Social Security or passport num-
ber;

(8) Marital status;

(9) Spouse name;

(10) Office address and telephone
number;

(11) Length of employment;
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(12) Home address and telephone
number; and
(13) Length of residence.

[49 FR 4465, Feb. 7, 1984, as amended at 54 FR
1686, Jan. 17, 1989]

§9b.3 Press correspondents employed
by foreign media organizations.

In order to obtain a Department of
State press building pass, correspond-
ents employed by foreign media organi-
zations must:

(a) Present to the Office of Press Re-
lations, Department of State, Wash-
ington, DC 20520 a letter from his or
her organization stating:

(1) That the applicant is a bona fide,
full-time media correspondent based
permanently and residing in the Wash-
ington, DC, metropolitan area:

(2) That the applicant is employed by
the certifying organization;

(3) That the organization and the ap-
plicant have regular and substantial
assignments in connection with the De-
partment of State as evidence by reg-
ular attendance at the daily press
briefings.

(b) A letter from the Washington, DC
Embassy of the nation where the orga-
nization is headquartered or from the
Embassy of the United States in the
nation where the organization is
headquartered attesting to the exist-
ence of the news organization and the
applicant’s employment by that orga-
nization. The Director of the Office of
Press Relations may accept a letter
from another source attesting to the
existence of such news organizations
and the applicant’s employment if, in
his or her judgment, a substitute letter
is warranted.

(c) Submit to the Office of Press Re-
lations, Department of State, Wash-
ington, DC 20520 a signed application
and FORM DSP-97 for a press building
pass. Applicants must comply with in-
structions contained in paragraphs 1
and 6 of FROM DSP-97 regarding
fingerprinting and prior arrests. FORM
DSP-97 requires the following informa-
tion:

(1) Name;

(2) Affiliation with news media orga-
nizations;

(3) Date of birth;

(4) Place of birth;

(5) Sex;
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(6) Citizenship;

(7T) Social Security or passport num-
ber;

(8) Marital status;

(9) Spouse name;

(10) Office address and telephone
number;

(11) Length of employment;

(12) Home address and telephone
number; and

(13) Length of residence.

[49 FR 4465, Feb. 7, 1984, as amended at 54 FR
1687, Jan. 17, 1989]

§9b.4 Department of State building
press pass for technical crews.

Department of State press building
passes are issued to members of tele-
vision and radio technical crews who
provide technical support on a daily
basis for media correspondents as-
signed to the Department of State.
Members of technical crews who do not
possess press passes, but who provide
technical support for media cor-
respondents assigned to the Depart-
ment of State, may apply to the Office
of Press Relations for a visitor’s pass
valid for one day.

[54 FR 1687, Jan. 17, 1989]

§9b.5 Temporary Department of State
press building passes.

A media correspondent or technician
who meets all the qualifications stated
in §§9b.2(a)(1) and 9b.2(a)(2) or §§9b.3(a)
and 9b.3(b), but does not have regular
and substantial assignments in connec-
tion with the Department of State may
make arrangements with the Office of
Press Relations for the issuance of a
visitor’s pass valid for one day.

[64 FR 1687, Jan. 17, 1989]

§9b.6 Grounds for denial, revocation,
or non-renewal of Department of
State press building passes.

In consultation with the Bureau of
Diplomatic Security and the Office of
the Legal Adviser, the Director of the
Office of Press Relations of the Depart-
ment of State, may deny, revoke, or
not renew the Department of State
press building pass of any media cor-
respondent or technician who:

(a) Does not meet the qualifications
stated in §§9b.2(a)(1), 9b.2(a)(2) and
9b.2(a)(3) or §§9b.3(a)(1), 9b.3(a)(2),
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9b.3(a)(3) and 9b.3(b). (Upon denial, rev-
ocation, or non-renewal the cor-
respondent or technician may not re-
apply for a period of one year unless
there are material changes in meeting
the qualifications.) or,

(b) Poses a risk of harm to the per-
sonal safety of Department of State or
other Governmental personnel or to
Government property; or

(c) Engages or engaged in conduct
which there are reasonable grounds to
believe might violate federal or state
law or Department of State regula-
tions.

(d) Has been convicted of a felony (or
a crime in a foreign country that would
be considered a felony if it were com-
mitted in the United States).

(e) Fails to claim an approved au-
thorization form for a State Depart-
ment press building pass after notifica-
tion by the Office of Press Relations
following a period of three (3) months.

[49 FR 4465, Feb. 7, 1984, as amended at 54 FR
1687, Jan. 15, 1989]

§9b.7 Procedures for denial, revoca-
tion, or non-renewal of Department
of State press building passes.

(a) If the Director of the Office of
Press Relations, Department of State,
anticipates, after consultation with the
Office of the Legal Adviser, that in ap-
plying the standard set forth in §9b.6 a
Department of State press building
pass might be denied, revoked or not
renewed, the media correspondent or
technician will be notified in writing
by the Director of the basis for the pro-
posed denial in as much detail as the
security of any confidential source of
information will permit. This notifica-
tion will be sent by registered mail.

(b) The notification of the proposed
denial, revocation or non-renewal sent
to the correspondent will also contain
a statement advising the correspondent
of his or her right to respond to the
proposed denial and to rebut any fac-
tual basis supporting the proposed de-
nial.

(c) The correspondent shall be al-
lowed thirty (30) days from the date of
the mailing of the proposed denial, rev-
ocation or non-renewal notification to
respond in writing. The response shall
consist of any explanation or rebuttal
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deemed appropriate by the cor-
respondent and will be signed by the
correspondent under oath or affirma-
tion.

(d) If the correspondent is unable to
prepare a response within 30 days, an
extension for one additional 30-day pe-
riod will be granted upon receipt of the
correspondent’s written request for
such an extension.

(e) At the time of the filing of the
media correspondent’s or technician’s
written response to the notification of
the proposed denial, revocation or non-
renewal, the correspondent or techni-
cian may request, and will be granted,
the opportunity to make a personal ap-
pearance before the Director of the Of-
fice of Press Relations, Department of
State, for the purpose of personally
supporting his/her eligibility for a
press pass and to rebut or explain the
factual basis for the proposed denial.
The Director shall exercise, in con-
sultation with the Bureau of Diplo-
matic Security and the Office of the
Legal Adviser, final review authority
in the matter. The correspondent or
technician may be represented by
counsel during this appearance.

(f)(1) On the basis of the correspond-
ent’s or technician’s written and per-
sonal response and the factual basis for
the proposed denial, revocation or non-
renewal, the Director of the Office of
Press Relations, Department of State,
will consult with the Bureau of Diplo-
matic Security and the Office of the
Legal Adviser to determine whether or
not further inquiry or investigation
concerning the issues raised is nec-
essary.

(2) If a decision is made that no such
inquiry is necessary, a final decision
will be issued in conformity with para-
graph (g) of this section.

(3) If a decision is made that such
further inquiry is necessary, the Direc-
tor of the Office of Press Relations of
the Department of State, the Bureau of
Diplomatic Security and the Office of
the Legal Adviser will conduct such
further inquiry as is deemed appro-
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priate. At the Director’s discretion the
inquiry may consist of:

(i) The securing of documentary evi-
dence:

(ii) Personal interviews:

(iii) An informal hearing:

(iv) Any combination of paragraphs
(£)(3)(1) through (f)(3)(iii) of this sec-
tion.

(g) On the basis of the correspond-
ent’s or technician’s written and per-
sonal response, the factual basis for the
proposed denial and the additional in-
quiry provided for if such inquiry is
conducted, the Director of the Office of
Press Relations of the Department of
State will consult with the Bureau of
Diplomatic Security and the Office of
the Legal Adviser and expeditiously
reach a final decision in accordance
with the standard set forth in §9b.6. If
a final adverse decision is reached, the
correspondent or technician will be no-
tified of this final decision in writing.
This notification will set forth as pre-
cisely as possible, and to the extent
that security considerations permit,
the factual basis for the denial in rela-
tion to the standard set forth in §9b.6.
This notification will be sent by reg-
istered mail and will be signed by the
Director of the Office of Press Rela-
tions of the Department of State.

[49 FR 4465, Feb. 7, 1984, as amended at 54 FR
1687, Jan. 17, 1989]

§9b.8 Term and renewal of Depart-
ment of State press building passes.

(a) Department of State press build-
ing passes for U.S. citizens are issued
with three years’ validity. Subject to
positive completion of an international
background check, passes for non-U.S.
citizens are issued with one year’s va-
lidity and may be renewed for three
years. Notwithstanding its initial va-
lidity, any press building pass that has
not been used for a twelve-month pe-
riod, as recorded by the Bureau of Dip-
lomatic Security’s turnstyle entry de-
vices, will become invalid at the end of
that twelve-month period.
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(b) For any valid passes issued before
October 1, 1995, notification shall be
sent by the Department of State to the
holder of the pass that the pass has be-
come invalid by reason of lack of use
for 12-month period. However, failure
of the holder for any reason to receive
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such a notification shall not affect the
invalidity of the pass. Anyone whose
pass has become invalid may apply for
a new pass in accordance with §§9b.2
through 9b.5.

[61 FR 3800, Feb. 2, 1996]



SUBCHAPTER B—PERSONNEL

PART 10—EMPLOYEE
RESPONSIBILITIES AND CONDUCT

Subpart A—General Provisions

Sec.
10.735-101
10.735-102
10.735-103
ice.
10.735-104
ees.
10.735-105

Purpose.
Definitions.
Interpretation and advisory serv-

Applicability to detailed employ-
Disciplinary action.

Subpart B—Ethical and Other Conduct and
Responsibilities of Employees

10.735-201 General.

10.735-202 Gifts, entertainment, and favors.

10.735-203 Gifts from foreign governments.

10.735-204 Outside employment and other
activity.

10.735-205 Financial interests.

10.735-206 Economic and financial activities
of employees abroad.

10.735-207 Use of Government property.

10.735-208 Misuse of information.

10.735-209 Indebtedness.

10.735-210 Gambling, betting, and lotteries.

10.735-211 Activities relating to private or-
ganizations and politics.

10.735-212 Wearing of uniforms.

10.735-213 Recommendations for employ-
ment.

10.735-214 Transmitting communications
and gifts.

10.735-215 General
the Government.

10.7356-216 Miscellaneous
sions.

10.735-217 Requesting exceptions from cer-
tain statutory prohibitions.

Subpart C—Ethical and Other Conduct
and Responsibilities of Special Gov-
ernment Employees

conduct prejudicial to

statutory provi-

10.735-301
10.735-302
10.735-303
10.735-304
10.735-305
10.735-306

sions.

Conflicts of interest.

Use of Government employment.
Use of inside information.
Coercion.

Gifts, entertainment, and favors.
Miscellaneous statutory provi-

Subpart D—Statements of Employment and
Financial Interests

Sec.

10.735-401 Employees required to submit
statements.

10.735-402 Employees not required to submit
statements.

10.735-403 Employee’s complaint on filing
requirement.

10.735-404 Time and place of submission, and
forms.

10.735-405

10.735-406
tion.

10.735-407 Supplementary statements.

10.735-408 Review of statements and deter-
mination as to conflicts of interest.

10.735-409 Confidentiality of employees’
statements.

10.735-410 Effect of employees’ statements
on other requirements.

10.735-411 Disqualification procedures.

AUTHORITY: EO 11222 of May 8, 1965, as
amended; 5 CFR 735.104.

SOURCE: 43 FR 18976, May 2, 1978, unless
otherwise noted.

Information required.
Submission of position descrip-

Subpart A—General Provisions

§10.735-101 Purpose.

The maintenance of the highest
standards of honesty, integrity, impar-
tiality, and conduct by Government
employees and special Government em-
ployees is essential to assure the prop-
er performance of the Government
business and the maintenance of con-
fidence by citizens in their Govern-
ment. The avoidance of misconduct and
conflicts of interest on the part of Gov-
ernment employees and special Gov-
ernment employees through informed
judgment is indispensable to the main-
tenance of these standards. To accord
with these concepts the regulations in
this part prescribe standards of con-
duct and responsibilities for employees
and special Government employees and
require statements reporting employ-
ment and financial interests.

NoTE: These regulations are codified in
State 3 FAM 620, AID Handbook 24, and ICA
MOA V-A 550.

§10.735-102 Definitions.

(a) Agency means the Department of
State (State), the Agency for Inter-
national Development (AID), and the
International Communication Agency
(ICA).

(b) Employee means an officer or em-
ployee at home or abroad, of an agency
named in paragraph (a) of this section,
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but does not include a special Govern-
ment employee or a member of the
Army, Navy, Air Force, Marine Corps,
Coast Guard, National Oceanic and At-
mospheric Administration, or Public
Health Service.

(c) Executive order means Executive
Order 11222 of May 8, 1965, as amended.

(d) Person means an individual, a cor-
poration, a company, an association, a
firm, a partnership, a society, a joint
stock company, or any other organiza-
tion or institution.

(e) Special Government employee means
an officer or employee of an agency
who is retained, designated, appointed,
or employed to perform, with or with-
out compensation, for not to exceed 130
days during any period of 365 consecu-
tive days, temporary duties either on a
full-time or intermittent basis.

(f) Member of an employee’s family
means a spouse, minor child, or other
member of an employee’s immediate
household. For the purpose of these
regulations ‘“‘member of an employee’s
immediate or in-law household’ means
those blood relations who are residents
of the employee’s household.

(g) Counselor means the agency’s
Counselor on Ethical Conduct and Con-
flicts of Interest.

§10.735-103 Interpretation and advi-
sory service.

(a) Counseling services on employee
responsibilities and conduct are avail-
able in each agency. These services are
to be coordinated by a Counselor ap-
pointed by the agency head. The Coun-
selors are for State: The Legal Adviser;
for AID: The Deputy General Counsel;
and for ICA: The General Counsel. The
Counselor serves as the agency’s des-
ignee to the Civil Service Commission
on matters covered by the regulations
in this part and is responsible for co-
ordination of the agency’s counseling
services under paragraph (b) of this
section and for assuring that coun-
seling and interpretations on questions
of conflicts of interest and other mat-
ters covered by these sections are
available to deputy counselors des-
ignated under paragraph (b) of this sec-
tion.

(b) Each agency head may designate
deputy counselors for the agency’s em-
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ployees and special Government em-
ployees. Deputy Counselors designated
under this section must be qualified
and in a position to give authoritative
advice and guidance to each employee
and special Government employee who
seeks advice and guidance on questions
of conflicts of interest and on other
matters covered by the regulations in
this part. A Washington employee or
special Government employee should
address any inquiries concerning the
regulations in this part to the Coun-
selor. At missions abroad the chief of
each agency’s establishment designates
an officer, preferably the legal officer
where one is available, to provide coun-
seling services under the guidance of
the Counselor; a single officer may
serve all agencies. An employee or spe-
cial Government employee serving
abroad should submit inquiries to the
officer designated.

(c) Each agency shall periodically no-
tify its employees and special Govern-
ment employees of the availability of
counseling services and how and when
these services are available. A new em-
ployee or special Government em-
ployee shall be notified at the time of
entrance on duty.

§10.735-104 Applicability to detailed
employees.

All the regulations of subparts A, B,
and D of this part are applicable to an
employee of another U.S. Government
agency who may be serving on detail or
assignment, formally or informally, on
a reimbursable or nonreimbursable
basis through a Participating Agency
Service Agreement or otherwise, with
an agency named in §10.735-102(a).
However, disciplinary action shall be
taken against such an employee only
by the employing agency.

§10.735-105 Disciplinary action.

A violation of the regulations in this
part by an employee or special Govern-
ment employee may be cause for appro-
priate disciplinary action, including
separation for cause, which may be in
addition to any penalty prescribed by
law.
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Subpart B—Ethical and Other
Conduct and Responsibilities
of Employees

§10.735-201 General.

(a) Proscribed actions. An employee
shall avoid any action, whether or not
specifically prohibited by the regula-
tions in this part, which might result
in, or create the appearance of:

(1) Using public office for private
gain;

(2) Giving preferential treatment to
any person;

(3) Impeding Government efficiency
or economy;

(4) Losing independence or impar-
tiality;

(5) Making a Government decision
outside official channels; or

(6) Affecting adversely the confidence
of the public in the integrity of the
Government.

(b) Applicability to members of families
of employees. A U.S. citizen employee
shall take care that certain respon-
sibilities placed on the employee are
also observed by members of the em-
ployee’s family. These are the restric-
tions in regard to: Acceptance of gifts
(§§10.735-202 and 10.735-203); economic
and financial activities abroad (§10.735—
206); teaching, lecturing, and writing
(§10.735-204(c)); participation in activi-
ties of private organizations (§10.735—
211(c)); and political activities abroad
(§10.735-211(g)).

§10.735-202
favors.

(a) Acceptance prohibited. Except as
provided in paragraphs (b), (c¢), and (d)
of this section, an employee shall not
solicit or accept, directly or indirectly,
any gift, gratuity, favor, entertain-
ment, loan, or any other thing of mon-
etary value, from a person who:

(1) Has, or is seeking to obtain, con-
tractual or other business or financial
relations with the employee’s agency;

(2) Conducts operations or activities
that are regulated by the employee’s
agency;

(3) Has interests that may be sub-
stantially affected by the performance
or nonperformance of the employee’s
official duty; or

(4) Appears to be offering the gift
with the hope or expectation of obtain-

Gifts, entertainment, and
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ing advantage or preferment in dealing
with the U.S. Government for any pur-
pose.

(b) Acceptance permitted. The provi-
sions of paragraph (a) of this section do
not apply to:

(1) Gifts, gratuities, favors, enter-
tainments, loans, or any other thing of
monetary value received on account of
close family or personal relationships
when the circumstances make it clear
that it is that relationship rather than
the business of the persons concerned
which is the motivating factor;

(2) Acceptance of loans from banks or
other financial institutions on cus-
tomary terms to finance proper and
usual activities of employees, such as
home mortgage loans;

(3) Acceptance of unsolicited adver-
tising or promotional material, such as
pens, pencils, note pads, calendars, and
other items of nominal intrinsic value;

(4) Acceptance of rates and discounts
offered to employees as a class.

(c) Acceptance permitted for State and
ICA employees. For State and ICA em-
ployees the provisions of paragraph (a)
of this section do not apply to: Accept-
ance of food and refreshments of nomi-
nal value on infrequent occasions in
the ordinary course of a luncheon or
dinner meeting or other meeting or on
an inspection tour where an employee
may properly be in attendance.

(d) Acceptance permitted for AID em-
ployees. For AID employees the provi-
sions of paragraph (a) of this section do
not apply in the following situations:

(1) Acceptance of food, refreshments,
or entertainment of nominal value on
infrequent occasions offered in the or-
dinary course of luncheons, dinners, or
other meetings and gatherings hosted
by foreign governments or agencies and
officials thereof, embassies, and inter-
national organizations, where the pri-
mary purpose of the function is rep-
resentational or social, rather than the
transaction of business. Where the pri-
mary purpose of the function is the
transaction of business, acceptance is
not permitted, except if there is jus-
tification and reporting in accordance
with paragraph (d)(4) of this section.

(2) Participation in widely attended
lunches, dinners, and similar gath-
erings sponsored by industrial, tech-
nical, and professional associations for
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the discussion of matters of mutual in-
terest to Government and industry.

(3) Acceptance of food, refreshments,
or entertainment in the unusual situa-
tion where the employee, by virtue of
the location of the person, firm, cor-
poration, or other entity, or the regu-
lations governing its dining facilities,
finds it inconvenient or impracticable
not to accept the offer. Each case of ac-
ceptance shall be reported in accord-
ance with the requirement of para-
graph (d)(4) of this section. In no other
case shall employees accept food, re-
freshments, or entertainment from pri-
vate corporations, entities, firms, or
individual contractors at occasions
which are other than widely attended
functions whose purposes are unrelated
to Agency business.

(4) In exceptional circumstances
where acceptance of food, refresh-
ments, or entertainment is not author-
ized by paragraphs (d) (1), (2), and (3) of
this section, but where, in the judg-
ment of the individual concerned, the
Government’s interest would be served
by such acceptance directly or indi-
rectly from any foreign government,
agency, or official thereof or a private
person, firm, corporation, or other en-
tity which is engaged or is endeavoring
to engage in business transactions of
any sort with AID, an employee may
accept the offer: Provided, That a re-
port of the circumstances, together
with the employee’s statement as to
how the Government’s interests were
served, will be made within 48 hours to
the employee’s supervisor, or, if the
employee is serving abroad, or on tem-
porary duty abroad, to the Mission Di-
rector.

(e) Gifts to superiors. An employee
shall for a gift to an official superior,
make a donation as a gift to an official
superior, or accept a gift from an em-
ployee receiving less pay than the em-
ployee (6 U.S.C. 7351). However, this
paragraph does not prohibit a vol-
untary gift of nominal value or dona-
tion in a nominal amount made on a
special occasion such as marriage, ill-
ness, or retirement.

(f) Neither this section mor §10.735-204
precludes an employee from receipt of
bona fide reimbursement, unless pro-
hibited by law, for expenses of travel
and such other necessary subsistence

52

22 CFR Ch. | (4-1-03 Edition)

as is compatible with this part for
which no Government payment or re-
imbursement is made. However, this
paragraph does not allow an employee
to be reimbursed, or payment to be
made on the employee’s behalf, for ex-
cessive personal living expenses, gifts,
entertainment, or other personal bene-
fits, nor does it allow an employee to
be reimbursed by a person for travel on
official business under agency orders
when reimbursement is proscribed by
Decision B-128527 of the Comptroller
General dated March 7, 1967.

§10.735-203 Gifts from foreign govern-
ments.

An employee shall not accept a gift,
present, decoration, or other thing
from a foreign government unless au-
thorized by Congress as provided by the
Constitution and in 5 U.S.C. 7342, and
the regulations promulgated there-
under pursuant to E.O. 11320, 31 FR
15789. These regulations are set forth in
part 3 of this title (as added, 32 FR 6569,
Apr. 28, 1967), and in 3 FAM 621.

§10.735-204 Outside employment and
other activity.

(a) An employee shall not engage in
outside employment or other outside
activity not compatible with the full
and proper discharge of the duties and
responsibilities of Government employ-
ment. Incompatible activities include
but are not limited to:

(1) Acceptance of a fee, compensa-
tion, gift, payment of expense, or any
other thing of monetary value in cir-
cumstances in which acceptance may
result in, or create the appearance of,
conflicts of interest; or

(2) Outside employment which tends
to impair the employee’s mental or
physical capacity to perform Govern-
ment duties and responsibilities in an
acceptable manner.

(b) An employee shall not receive any
salary or anything of monetary value
from a private source as compensation
for the employee’s services to the Gov-
ernment (18 U.S.C. 209).

(c) Employees are encouraged to en-
gage in teaching, lecturing, and writ-
ing that is not prohibited by law, the
Executive order, this part, or the agen-
cy regulations. However, an employee
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shall not, either for or without com-
pensation, engage in teaching, lec-
turing, or writing including teaching,
lecturing, or writing for the purpose of
the special preparation of a person or
class of persons for an examination of
the Civil Service Commission or Board
of Examiners for the Foreign Service,
that is dependent on information ob-
tained as a result of Government em-
ployment, except when that informa-
tion has been made available to the
general public or will be made avail-
able on request or when the agency
head gives written authorization for
use of nonpublic information on the
basis that the use is in the public inter-
est. In addition, an employee who is a
Presidential appointee covered by sec-
tion 401(a) of the Executive order shall
not receive compensation or anything
of monetary value for any consulta-
tion, lecture, discussion, writing, or ap-
pearance the subject matter of which is
devoted substantially to the respon-
sibilities, programs, or operations of
the employee’s agency, or which draws
substantially on official data or ideas
which have not become part of the
body of public information. Employees
are referred to the detailed rules of
their agency with respect to clearance
and acceptance of compensation (3
FAM 628; for AID see Handbook 18).

(d) [Reserved]

(e) An employee shall not render any
services, whether or not compensated,
to any foreign government, state, prov-
ince, or semigovernmental agency, or
municipality of any foreign govern-
ment, or to any international organiza-
tion of states. However, this shall not
prevent the rendering of such services
by employees acting on behalf of the
United States. Nor shall this provision
prevent the rendering of services to an
international organization of states
when otherwise consistent with law
and when authorized by the appro-
priate officer. The appropriate officer
for State is the Director General and
Director of Personnel; for AID the As-
sistant Administrator for Program and
Management Services; and for ICA the
Director of Personnel Services.

(f) [Reserved]

(g) This section does not preclude an
employee from:
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(1) Participation in the activities of
national or State political parties not
proscribed by law.

(2) Participation in the affairs of or
acceptance of an award for a meri-
torious public contribution or achieve-
ment given by a charitable, religious,
professional, social, fraternal, non-
profit educational and recreational,
public service, or civic organization.

§10.735-205

(a) An employee shall not: (1) Have a
direct or indirect financial interest
that conflicts substantially, or appears
to conflict substantially with the em-
ployee’s Government duties and re-
sponsibilities; or

(2) Engage in, directly or indirectly,
a financial transaction as a result of,
or primarily relying on, information
obtained through Government employ-
ment.

(b) This section does not preclude an
employee from having a financial in-
terest or engaging in financial trans-
actions to the same extent as a private
citizen not employed by the Govern-
ment so long as it is not prohibited by
law or the regulations in this part.

(c) Pursuant to the provision of 18
U.S.C. 208(b) the following described fi-
nancial interests of an employee are
hereby exempted from the require-
ments of 18 U.S.C. 208(a) and 208(b)(1) as
being too remote or too inconsequen-
tial to affect the integrity of the serv-
ices of an employee. The exemption ap-
plies to the financial interests held di-
rectly by an employee, by the employ-
ee’s spouse or minor child whether in-
dividually or jointly with the em-
ployee, or by an employee and any
partner or partners as joint assets of
the partnership:

(1) Investments in State and local
government bonds; and stocks, bonds,
or policies in a mutual fund, invest-
ment company, bank or insurance com-
pany, provided that in the case of a
mutual fund, investment company, or
bank, the fair value of such stock or
bond holding does not exceed one per-
cent of the value of the reported assets
of the mutual fund, investment com-
pany, or bank. In the case of a mutual
fund or investment company, this ex-
emption applies only where the assets
of the fund or company are diversified;

Financial interests.
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it does not apply where the fund or
company specializes in a particular in-
dustry or commodity.

(2) Interest in an investment club or
other group organized for the purpose
of investing in equity or debt securi-
ties: Provided, That the fair value of
the interest involved does not exceed
$10,000 and that the interest does not
exceed one-fourth of the total assets of
the investment club or group. Where an
employee covered by this exemption is
a member of a group organized for the
purpose of investing in equity or debt
securities, the interest of the employee
in any enterprise in which the group
holds securities shall be based upon the
employee’s equity share of the holdings
of the group in that enterprise.

(3) If an employee, or the employee’s
spouse or minor child has a present
beneficial interest or a vested remain-
der interest under a trust, the owner-
ship of stocks, bonds, or other cor-
porate securities under the trust will
be exempt to the same extent as pro-
vided in paragraphs (¢)(1) and (2) of this
section for the direct ownership of such
securities. The ownership of bonds
other than corporate bonds, or of
shares in a mutual fund or regulated
investment company, under the trust
will be equally exempt and to the same
extent as under paragraphs (c¢) (1) and
(2) of this section.

(4) If an employee is an officer, direc-
tor, trustee, or employee of an edu-
cational institution, or if the employee
is negotiating for, or has an arrange-
ment concerning prospective employ-
ment with such an institution, a direct
financial interest which the institution
has in any matter will not itself be ex-
empt, but any financial interest that
the institution may have in the matter
through its holdings of securities
issued by business entities will be ex-
empt: Provided, The employee is not
serving as a member of the investment
committee of the institution or is not
otherwise advising it on its investment
portfolio.

(5) An employee may continue to par-
ticipate in a bona fide pension, retire-
ment, group life, health or accident in-
surance plan, or other employee wel-
fare or benefit plan that is maintained
by a business or nonprofit organization
by which the employee was formerly
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employed. Such financial interest in
that organization will be exempt, ex-
cept to the extent that the welfare or
benefit plan is a profit-sharing or
stock-bonus plan and the employee’s fi-
nancial interest thereunder exceeds
$10,000. This exemption extends also to
any financial interests that the organi-
zation may have in other business ac-
tivities.

(d) Nothing in this part shall be
deemed to prohibit an employee from
acting, with or without compensation,
as agent or attorney for the employee’s
parents, spouse, child, or any person
for whom, or for any estate for which,
the employee is serving as guardian,
executor, administrator, trustee, or
other personal fiduciary, except in
those matters in which the employee
has participated personally and sub-
stantially as a Government employee,
through decision, approval, dis-
approval, recommendation, the ren-
dering of advice, investigation, or oth-
erwise, or which are the subject of the
employee’s official responsibility, as
defined in 18 U.S.C. 202(b): Provided,
The head of the employee’s division ap-
proves in writing.

§10.735-206 Economic and financial
activities of employees abroad.

(a) Prohibitions in any foreign country.
A U.S. citizen employee abroad is spe-
cifically prohibited from engaging in
the activities listed below in any for-
eign country.

(1) Speculation in currency exchange.

(2) Transactions at exchange rates
differing from local legally available
rates, unless such transactions are
duly authorized in advance by the
agency.

(3) Sales to unauthorized persons
(whether at cost or for profit) of cur-
rency acquired at preferential rates
through diplomatic or other restricted
arrangements.

(4) Transactions which entail the use,
without official sanction, of the diplo-
matic pouch.

(5) Transfers of funds on behalf of
blocked nationals, or otherwise in vio-
lation of U.S. foreign funds and assets
control.

(6) Independent and unsanctioned pri-
vate transactions which involve an em-
ployee as an individual in violation of
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applicable control regulations of for-
eign governments.

(7) Acting as a intermediary in the
transfer of private funds from persons
in one country to persons in another
country, including the United States.

(8) Permitting use of one’s official
title in any private business trans-
actions or in advertisements for busi-
ness purposes.

(b) Prohibitions in country of assign-
ment. (1) A U.S. citizen employee shall
not transact or be interested in any
business or engage for profit in any
profession or undertake other gainful
employment in any country or coun-
tries to which the employee is assigned
or detailed in the employee’s own name
or through the agency of any other per-
son; exceptions may be made with re-
spect to chiefs of mission only in writ-
ing by the Deputy Under Secretary for
Management and for all other State
employees by the appropriate chief of
mission; for AID employees by the as-
sistant administrator of the regional
bureau or head of the nonregional orga-
nization, as appropriate; and for ICA
employees by the Director of Personnel
Services, or their designees (see 22
U.S.C. 805).

(2) A U.S. citizen employee shall not
invest in real estate or mortgages on
properties located in the employee’s
country of assignment. The purchase of
a house and land for personal occu-
pancy is not considered a violation of
this paragraph.

(3) A U.S. citizen employee shall not
invest money in bonds, shares or
stocks of commercial concerns
headquartered in the country of assign-
ment or conducting a substantial por-
tion of their business in such country.
Such investments, if made prior to
knowledge of assignment or detail to
such country or countries, may be re-
tained during such assignment or de-
tail when approved in writing by the
appropriate official named in para-
graph (b)(1) of this section. If retention
is authorized, such stocks, shares, or
bonds may not be sold while the em-
ployee is assigned or detailed to the
country or countries, unless the agency
approved the sale in writing.

(4) A U.S. citizen employee shall not
sell or dispose of personal property, in-
cluding automobiles, at prices pro-
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ducing profits to the employee which
result primarily from import privileges
derived from the employee’s official
status as an employee of the U.S. Gov-
ernment. Employees of State and ICA
are referred to Foreign Affairs Manual
Circular 378; for AID see Handbook 23,
Attachment 1B.

(c) Acceptance of employment by mem-
bers of family abroad. Family members
of Foreign Service personnel may ac-
cept gainful employment in a foreign
country unless such employment (1)
would violate any law of such country
or of the U.S.; or (2) could damage the
interests of the U.S., as certified in
writing to the family member by the
Chief of the U.S. Diplomatic Mission in
such country. A copy of such certifi-
cation will be sent to the Family Liai-
son Office (M/FLO), Department of
State. Family members accepting em-
ployment abroad should bear in mind
that they may not enjoy immunity
from judicial process and would be sub-
ject to the payment to taxes derived
from their nondiplomatic employment.

(d) Business activities of non-U.S. cit-
izen employees. A non-U.S citizen em-
ployee abroad may engage in outside
business activities with the prior ap-
proval of the head of the overseas es-
tablishment on the basis of the stand-
ards expressed in §10.735-204(a).

§10.735-207
erty.

Use of Government prop-

An employee shall not directly or in-
directly use, or allow the use of Gov-
ernment property of any kind, includ-
ing property leased to the Government,
for other than officially approved ac-
tivities. An employee has a positive
duty to protect and conserve Govern-
ment property, including equipment,
supplies, and other property entrusted
or issued to the employee.

§10.735-208 Misuse of information.

For the purpose of furthering a pri-
vate interest, an employee shall not,
except as provided in §10.735-204(c) di-
rectly or indirectly use, or allow the
use of, official information obtained
through or in connection with Govern-
ment employment which has not been
made available to the general public.
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§10.735-209 Indebtedness.

An employee shall pay each just fi-
nancial obligation in a proper and
timely manner, especially one imposed
by law such as Federal, State, or local
taxes. For the purpose of this section,
a ‘‘just financial obligation’ means one
acknowledged by the employee or re-
duced to judgement by a court or one
imposed by law such as Federal, State,
or local taxes, and ‘‘in a proper and
timely manner’” means in a manner
which the agency determines does not,
under the circumstances, reflect ad-
versely on the Government as the em-
ployer. In the event of dispute between
an employee and an alleged creditor,
this section does not require an agency
to determine the validity or amount of
the disputed debt.

§10.735-210 Gambling,
lotteries.

betting, and

An employee shall not participate,
while on Government-owned or leased
property or while on duty for the Gov-
ernment, in any gambling activity in-
cluding the operation of a gambling de-
vice, in conducting a lottery or pool, in
a game for money or property, or in
selling or purchasing a numbers slip or
ticket. However, this section does not
preclude activities:

(a) Necessitated by an employee’s law
enforcement duties; or

(b) Under section 3 of Executive
Order 10927 and similar agency-ap-
proved activities.

§10.735-211 Activities relating to pri-
vate organizations and politics.

(a) Definition. For the purpose of this
section, the term private organization
denotes any group of persons or asso-
ciations organized for any purpose
whatever, except an organization es-
tablished by the Government of the
United States, or officially partici-
pated in by State, AID, or ICA.

(b) Participation in activities of em-
ployee organizations. An employee may
join or refrain from joining employee
organizations or associations without
interference, coercion, restraint, or
fear of discrimination or reprisal.

(c) Participation in activities of private
organizations. In participating in the
program and activities of any private
organization, an employee shall make
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clear that the employee’s agency has
no official connection with such orga-
nization and does not necessarily spon-
sor or sanction the viewpoints which it
may express.

(d) Legal restrictions on membership in
certain organizations. An employee shall
not have membership in any organiza-
tion that advocates the overthrow of
our constitutional form of Government
in the United States, knowing that

such organization so advocates (b
U.S.C. 7311, 18 U.S.C. 1918).
(e) Private organizations concerned

with foreign policy or other matters of
concern to agencies. (1) Limitation on
participation. When a private organiza-
tion is concerned primarily with for-
eign policy or international relations
or other matters of concern to an em-
ployee’s agency, an employee shall
limit connection therewith as follows:
Unless specifically permitted to do so,
the employee may not serve as advisor,
officer, director, teacher, sponsor, com-
mittee chairman, or in any other offi-
cial capacity or permit the employee’s
name to be used on a letterhead, in a
publication, in an announcement or
news story, or at a public meeting, re-
gardless of whether the employee’s of-
ficial title or connection is mentioned.
The provisions of this section are not
intended to prohibit the normal and ac-
tive participation of an employee in
professional organizations such as the
American Political Science Associa-
tion, the American Economic Associa-
tion, the American Foreign Service As-
sociation, and similar organizations,
since such participation is in the inter-
est of both the employee and the Gov-
ernment. Employees are expected, how-
ever, to exercise discretion in such ac-
tivities and are held personally ac-
countable for any improper use of their
relationship with State, AID, and ICA.

(2) Request for special permission.
Special permission to assume or con-
tinue a connection prohibited by para-
graph (e)(1) of this section may be
granted in cases where the public inter-
est will not be adversely affected. To
request such permission, or to deter-
mine whether the provisions are appli-
cable to a particular case, the em-
ployee shall address a memorandum
setting forth all of the circumstances
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to the appropriate officer. The appro-
priate officer is for State, the Director
General and Director of Personnel; for
AID, the Senior Personnel Officer
under whose jurisdiction the employee
serves; and for ICA, the Director of
Personnel Services.

(3) Application to senior officers. Be-
cause of the prominence resulting from
their official positions, chiefs of mis-
sion and other senior officers should
recognize the particular bearing of the
provisions of paragraph (e)(1) of this
section upon their activities. They
should restrict association with any or-
ganizations involving foreign nations
and the United States to simple mem-
bership and should not accept even
honorary office in such organizations
except with the specific prior approval
as provided in paragraph (e)(2) of this
section.

(f) Private organications not concerned
with foreign policy. When the purpose
and program of the organization do not
fall primarily within the field of for-
eign policy or international relations,
the employee’s activity is limited only
to the following extent:

(1) The employee’s official title or
connection may be used to identify the
employee, as in a civic association
election, but may not be used on a let-
terhead, in a publication, or otherwise
so as to employ the prestige of the U.S.
Government to enhance that of the or-
ganization or to imply official sponsor-
ship.

(2) When the employee is a represent-
ative of an association consisting of
State, AID, or ICA employees, or of a
group of such employees, the employ-
ee’s connection with the agency may
be freely used so long as there is no im-
plication of official sponsorship beyond
that which may have been officially
approved.

(g) Political activities abroad. A U.S.
citizen employee shall not engage in
any form of political activity in any
foreign country.

(h) Activities relating to U.S. politics.
The law (b U.S.C. 7324, formerly the
Hatch Act) provides in summary that
it is unlawful for any Federal employee
of the executive branch to use the em-
ployee’s official authority or influence
for the purpose of interfering with an
election or affecting the result thereof,
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or to take any active part in political
management or in political campaigns.
These restrictions do not in any way
affect the right of a Federal employee
(1) to vote as the employee chooses; (2)
to express personal political opinions,
except as part of a campaign; (3) to
make or refrain from making contribu-
tions to political organizations, pro-
vided contributions are not made in a
Federal building or to another Federal
officer or employee (see 18 U.S.C. 602,
603, 607, and 608); (4) to participate in
local, nonpartisan activities.

§10.735-212 Wearing of uniforms.

(a) An employee of the Foreign Serv-
ice may not wear any uniform except
as may be authorized by law or as a
military commander may require civil-
ians to wear in a theater of military
operations (22 U.S.C. 803). When an em-
ployee is authorized by law or required
by a military commander of the United
States to wear a uniform, care shall be
taken that the uniform is worn only at
authorized times and for authorized
purposes.

(b) Conventional attire worn by
chauffeurs, elevator operators, and
other miscellaneous employees are not
considered uniforms within the mean-
ing of this section except that, for ICA,
MOA VII 917.2b prohibits the purchase
from Agency funds of uniforms or any
item of personal wearing apparel other
than special protective clothing.

§10.735-213 Recommendations for em-
ployment.

(a) Making recommendations in official
capacity. In general, an employee shall
not, in the employee’s official capac-
ity, make any recommendations in
connection with the employment of
persons unless the position concerned
are with the Government of the United
States and the recommendations are
made in response to an inquiry from a
Government official authorized to em-
ploy persons or to investigate appli-
cants for employment. A principal offi-
cer in answer to a letter of inquiry
from outside the U.S. Government con-
cerning a former employee assigned to
the post, may state the length of time
the person was employed at the post
and the fact that the former employee
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performed duties in a satisfactory man-
ner, if such is the case. Also, an AID
Mission Director may provide names of
persons or firms from which a cooper-
ating government may select an em-
ployee or firm to be used in some phase
of the AID program.

(b) Making personal recommendations.
An employee may make a personal rec-
ommendation in connection with the
employment of any person, including
present or former employees, their
spouses and/or members of their fami-
lies, except for employment in a posi-
tion of trust or profit under the gov-
ernment of the country to which the
employee is accredited or assigned (22
U.S.C. 806(b)): Provided, That the em-
ployee does not divulge any informa-
tion concerning the person derived
from official sources. When a letter of
introduction or recommendation is
written by an employee, precautionary
measures should be taken to prevent
its being construed as official cor-
respondence and used by an unscrupu-
lous individual to impress American or
foreign officials. Accordingly, official
stationery should not be used for this
purpose. The letter may, however,
show the recommending employee’s
status as an employee of the U. S. Gov-
ernment. Every personal letter of rec-
ommendation shall contain a state-
ment clearly indicating that the letter
constitutes a personal recommendation
and is not to be construed as an official
recommendation by the Government of
the United States.

§10.735-214 Transmitting communica-
tions and gifts.

(a) Correspondence. In corresponding
with anyone other than the proper offi-
cial of the United States with regard to
the public affairs of a foreign govern-
ment, an employee shall use discretion
and judgment to ensure that neither
the United States nor the employee
will be embarrassed or placed in a com-
promising position (22 U.S.C. 806(a)).

(b) Communications. An employee
shall not act as an agent for the trans-
mission of communications from pri-
vate persons or organizations in for-
eign countries to the President or to
Federal, State, or municipal officials
in the United States. A chief of mission
may, however, accept communications
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of this nature and forward them to the
Department of State for such further
action as may be appropriate, when-
ever the chief of mission determines it
to be clearly in the public interest to
do so.

(c) Gifts. An employee shall not act as
an agent for the transmission of gifts
from persons or organizations in for-
eign countries to the President or to
Federal, State, or municipal officials of
the United States. However, principal
officers may, according to regulations
prescribed by the President, accept,
and forward to the Office of Protocol of
the Department of State, gifts made to
the United States or to any political
subdivision thereof by the Government
to which they are accredited or from
which they hold exequaturs. Employees
shall not, without the approval of the
Secretary of State, transmit gifts from
persons or organizations in the United
States to heads or other officials of for-
eign states.

§10.735-215 General conduct
dicial to the Government.

(a) An employee shall not engage in
criminal, infamous, dishonest, im-
moral, or notoriously disgraceful con-
duct, or other conduct prejudicial to
the Government.

(b) An employee abroad is also obli-
gated to obey the laws of the country
in which the employee is present.

(c) An employee shall observe the re-
quirements of courtesy, consideration,
and promptness in dealing with or serv-
ing the public.

preju-

§10.735-216 Miscellaneous
provisions.

statutory

Each employee shall become ac-
quainted with each statute that relates
to the employee’s ethical and other
conduct as an agency employee of and
of the Government.

(a) The attention of employees is di-
rected to the following statutory provi-
sions:

(1) House Concurrent Resolution 175,
85th Congress, 2d session, 72 Stat. B12,
the ‘“‘Code of Hthics for Government
Service.”

(2) Chapter 11 of title 18, United
States Code, relating to bribery, graft,
and conflicts of interest, as appropriate
to the employees concerned.
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(3) The prohibition against lobbying
with appropriated funds (18 TU.S.C.
1913).

(4) The prohibitions against dis-
loyalty and striking (6 U.S.C. 7311, 18
U.S.C. 1918).1

(5) The prohibitions against (i) the
disclosure of classified information (18
U.S.C. 798, 50 U.S.C. 783); and (ii) the
disclosure of confidential information
(18 U.S.C. 1905).

(6) The provision relating to the ha-
bitual use of intoxicants to excess (b
U.S.C. 7352).

(7) The prohibition against the mis-
use of a Government vehicle (31 U.S.C.
638a(c)).

(8) The prohibition against the mis-
use of the franking privilege (18 U.S.C.
1719).

(9) The prohibition against the use of
deceit in an examination or personnel
action in connection with Government
employment (18 U.S.C. 1917).

(10) The prohibition against fraud or
false statements in a Government mat-
ter (18 U.S.C. 1001).

(11) The prohibition against muti-
lating or destroying a public record (18
U.S.C. 2071).

(12) The prohibition against counter-
feiting and forging transportation re-
quests (18 U.S.C. 508).

(13) The prohibition against (i) em-
bezzlement of Government money or
property (18 U.S.C. 641); (ii) failing to
account for public money (18 U.S.C.
643); and (iii) embezzlement of the
money or property of another person in
the possession of an employee by rea-
son of the employee’s employment (18
U.S.C. 654).

(14) The prohibition against unau-
thorized use of documents relating to
claims from or by the Government (18
U.S.C. 285).

(15) The prohibition against political
activities in subchapter III of chapter
73 of title 5, United States Code and 18
U.S.C. 602, 603, 607, and 608.

(16) The prohibition against an em-
ployee acting as the agent of a foreign
principal registered under the Foreign
Agents Registration Act (18 U.S.C. 219).

1The Courts have stricken from the Code
any prohibition against assertion of the
right to strike on the basis that such an as-
sertion is a protected right under the First
Amendment to the Constitution.
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(17) The prohibition against discrimi-
nation because of politics, race, reli-
gion, or color (22 U.S.C. 807).

(18) The prohibition against officers
or employees accepting any hono-
rarium in excess of $2,000 or honoraria
aggregating more than $25,000 in any
calendar year (sec. 112, Pub. L. 94-283,
90 Stat. 494 (2 U.S.C. 441i)).

(b) The attention of consular officers
is directed to the following statutory
provisions:

(1) The provisions relating to the
duty to account for fees received (22
U.S.C. 9, 812, 1194), liability for exac-
tion of excessive fees (22 U.S.C. 1182,
1189), and liability for failure to collect
proper fees (22 U.S.C. 1190).

(2) The provisions relating to liabil-
ity for failure to give bond and for em-
bezzlement (22 U.S.C. 1179), liability for
embezzlement of fees or effects of
American citizens (22 U.S.C. 1198), and
liability for falsely certifying as to the
ownership of property (22 U.S.C. 1200).

(3) The prohibition against profiting
from dealings with discharged seamen
(22 U.S.C. 1187).

(4) The provision relating to liability
for failure to collect the wages of dis-
charged seamen (46 U.S.C. 683).

§10.735-217 Requesting exceptions
from certain statutory prohibitions.

(a) Any employee desiring a written
advance determination that the prohi-
bitions of 18 U.S.C. 208(a) do not apply
will prepare a written request ad-
dressed to an appropriate agency offi-
cial. For purposes of this section, the
appropriate agency official is: The Dep-
uty Under Secretary for Management
for State, the Administrator for AID,
and the Director for ICA. The request
will describe the particular matter giv-
ing rise to the conflict of interest, the
nature and extent of the employee’s
anticipated participation in the par-
ticular matter, and the exact nature
and amount of the financial interest
related to the particular matter.

(b) The employee will forward the re-
quest to the appropriate agency official
through the immediate supervisor and
the assistant agency head in charge of
the organizational agency component
to which the employee is assigned, or
will be assigned in the case of a new
employee. The assistant agency head
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will forward the written request to the
appropriate agency official through the
agency’s Counselor. The Counselor
shall attach a written opinion to the
request, prepare a recommended writ-
ten determination in final form for sig-
nature by the appropriate agency offi-
cial, and shall forward all documents
to that official.

(c) The determination of the appro-
priate agency official will be sent to
the employee by the Counselor. If the
appropriate agency official grants the
requested exception, the original writ-
ten advance determination will be sent
to the employee. A duplicate original
shall be retained among the appro-
priate agency records under the control
of the Counselor.

Subpart C—Ethical and Other
Conduct and Responsibilities
of Special Government Em-
ployees

§10.735-301 Conflicts of interest.

Special Government employees are
subject to the conflicts of interest stat-
utes (18 U.S.C. 202). An explanation of
these conflicts of interest statutes
their effects upon special Government
employees and guidelines for obtaining
and utilizing the services of special
Government employees are in appendix
C of chapter 735 of the Federal Per-
sonnel Manual. A special Government
employee shall not have a direct or in-
direct financial interest that conflicts
substantially, or appears to conflict
substantially, with Government duties
and responsibilities.

§10.735-302 Use of Government em-
ployment.

A special Government employee shall
not use Government employment for a
purpose that is, or gives the appear-
ance of being, motivated by the desire
for private gain for the employee or an-
other person, particularly one with
whom the employee has family, busi-
ness, or financial ties.

§10.735-303 Use of inside information.

(a) A special Government employee
shall not use inside information ob-
tained as a result of Government em-
ployment for private gain for the em-
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ployee or another person either by di-
rect action on the employee’s part or
by counsel, recommendation, or sug-
gestion to another person, particularly
one with whom the employee has fam-
ily, business, or financial ties. For the
purpose of this section, ‘‘inside infor-
mation” means information obtained
under Government authority which has
not become part of the body of public
information.

(b) A special Government employee
may engage in teaching, lecturing, or
writing that is not prohibited by law,
Executive Order 11222 or the restric-
tions in this part; however, a special
Government employee shall not, either
for or without compensation, engage in
teaching, lecturing, or writing that is
dependent on information obtained as a
result of his Government employment,
except when that information has been
made available to the general public or
will be made available, or when the
head of the agency gives written
authoritzation for the use of nonpublic
information on the basis that the use is
in the public interest. A special Gov-
ernment employee who wishes to re-
quest the agency head to authorize the
use of nonpublic information should
submit such request through the Coun-
selor. The request should contain com-
plete information concerning the non-
public information which the employee
wishes to disclose and should contain
in addition an indication of the in-
tended use of such information and
how disclosure of it would be in the
public interest.

§10.735-304 Coercion.

A special Government employee shall
not use Government employment to co-
erce, or give the appearance of coerc-
ing, a person to provide financial ben-
efit to the employee or another person,
particularly one with whom the em-
ployee has family, business, or finan-
cial ties.

§10.735-305 Gifts, entertainment, and
favors.

(a) Except as provided in paragraph
(b) of this section, a special Govern-
ment employee, while so employed or
in connection with Government em-
ployment, shall not receive or solicit
from a person having business with the
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employee’s agency anything of value as
a gift, gratuity, loan, entertainment,
or favor for the employee or another
person, particularly one with whom the
employee has family, business or finan-
cial ties.

(b) The exceptions to the prohibition
against the acceptance of gifts which
have been granted to employees in
§10.735-202 (b), (c), and (d) are also ap-
plicable to special Government em-
ployees.

(c) A special Government employee
shall not accept a gift, present, decora-
tion, or other thing from a foreign gov-
ernment unless authorized by Congress
as provided by the Constitution and in
5 U.S.C. 7342, and the regulations pro-
mulgated thereunder pursuant to E.O.
11320; 31 FR 15789. These regulations
are set forth in part 3 of this title (as
added, 32 FR 6569, April 28, 1967), and in
3 FAM 621.

(d) A special Government employee
shall avoid any action, whether or not
specifically prohibited by these sec-
tions on special Government employ-
ees, which might result in, or create
the appearance of:

(1) Using public office for
gain;

(2) Giving preferential treatment to
any person;

(3) Impeding Government efficiency
or economy;

(4) Losing independence or impar-
tiality;

(6) Making a Government decision
outside official channels; or

(6) Affecting adversely the confidence
of the public in the integrity of the
Government.

private

§10.735-306 Miscellaneous
provisions.

statutory

Each special Government employee
shall become acquainted with each
statute that relates to the employee’s
ethical and other conduct as a special
Government employee of an agency
and of the Government. The attention
of special Government employees is di-
rected to the statutes listed in §10.735-
216.
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Subpart D—Statements of Employ-
ment and Financial Interests

§10.735-401 Employees to

submit statements.

required

The following employees of State,
AID, and ICA shall submit statements
of employment and financial interests:

(a) All special Government employ-
ees including experts or consultants
serving on a full-time or intermittent
basis, except when waived under
§10.735-402(c).

(b) Employees paid at a level of the
Executive Schedule in subchapter II of
chapter 53 of title 5, United States
Code, except as provided in §10.735-
402(b).

(c) Except as provided in §10.735-402,
employees classified at GS-13, FS0O-4,
FSR-5, FSS-2, AD-13, FC-5, or above,
who are in positions hereby identified
either as positions the basic duties of
which impose upon the incumbent the
responsibility for a Government deci-
sion or taking a Government action in
regard to:

(1) Contracting or procurement;

(2) Administering or monitoring
grants or subsidies;

(3) Regulating or auditing private or
other non-Federal enterprise;

(4) Other activities where the deci-
sion or action has an economic impact
on the interests of any non-Federal en-
terprise, or as positions which have du-
ties and responsibilities which require
the incumbent to report employment
and financial interests in order to
avoid involvement in a possible con-
flict of interest situation and carry out
the purpose of law, Executive order,
and the agency’s regulations:

STATE

Director General of the Foreign Service
and the Director of Personnel; Director of
the Policy Planning Staff; Inspector General;
Director, FSI; Special Assistant to Sec-
retary; Deputy Secretary, Under Secretaries,
or Deputy Under Secretary; Deputy Assist-
ant Secretary and others at this level or
above; Assistant Legal Adviser for Manage-
ment; Director, Office of Operations; Office
Director; Country Director; Division Chief in
Bureau of Economic and Business Affairs, in
the Office of Operations, (O/OPR), or in the
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Office of Foreign Buildings; Executive Direc-
tor; Deputy Chief of Mission; Principal Offi-
cer; Economic Counselor; Commercial Coun-
selor; Administrative Counselor; Civil Air
Attache; Petroleum Officer; Minerals Officer;
Contracting Specialist; Procurement Spe-
cialist; Despatch Agent; Traffic Manager;
and Traffic Management Specialist.

ICA

Deputy Director, Associate Directors, Di-
rectors and Deputy Directors of Offices or
Services, Executive or Special Assistants to
the Director; Chief Inspector; Associate
Chief Inspector; Commissioner General, Dep-
uty Commissioner General, Staff Director
(Advisory Commission), Director of Engi-
neering and Technical Operations; Director
of Audio-Visual Procurement and Produc-
tion; Country Public Affairs Officer, Deputy
Country Public Affairs Officer, Public Af-
fairs Counselor, Deputy Public Affairs Coun-
selor, Director or Manager of Regional Serv-
ice Center, Radio Relay Station, Radio Pro-
gram Center or Radio Relay Station Con-
struction Site, Administrative Officer or Ex-
ecutive Officer at a post abroad, Administra-
tive Officer, Executive Officer and Business
Manager (occupational codes 301, 340, 341,
and 1101, or FAS code 200); Contracting Spe-
cialist and Procurement Specialist (occupa-
tional code 1102, or FAS codes 210 and 211);
Auditor and Accountant (occupational code
510, or FAS code 207); General Counsel, Dep-
uty General Counsel, or Attorney (occupa-
tional code 905, or FAS code 512).

AID

(1) AID/W: Deputy Assistant Administra-
tors, Associate Assistant Administrators,
Deputy Associate Assistant Administrators;
Heads and Deputy Heads of Offices, Staffs,
and Divisions; Desk Officers and Deputy
Desk Officers.

(2) Overseas: Mission Directors, Deputy Di-
rectors, Assistant Directors, AID Represent-
atives, Aid Affairs Officers, Chairman, Devel-
opment Assistance Committee; U.S. Rep-
resentative to Development Assistance Com-
mittee; Development Coordination Officer.

(3) Any person serving as chief of an oper-
ational branch responsible for housing,
loans, guarantees, or other commercial type
transactions with the public.

(4) In addition, employees in AID/W or
overseas whose positions fall within the fol-
lowing series or position titles (occupational
code given in parenthesis): Economist Series
(0110); International Cooperation Series
(0136); Auditor General (0301.21); Supervisory
Housing Development Officer (0301.31); Chief,
Housing and Urban Development (0301.35);
Contract Compliance Specialist (0301.48); Di-
rector for Regional Activities (0340.08); De-
velopment Officer (0340.09); Regional Devel-
opment Officer (0340.10); Executive Officer
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(0341.01); Deputy Executive Officer (0341.02);
Regional Executive Officer (0341.03); Admin-
istrative Officer (0341.05); Executive Officer—
Administrative Support (0341.15); Executive
Officer, Operations (0341.16); Executive Offi-
cer, Real Property (0341.18); Executive Offi-
cer, Personnel (0341.19); General Services Of-
ficer (0342.01); Assistant General Services Of-
ficer (0342.03); Assistant General Services Of-
ficer, Property and Supply (0342.20); Assist-
ant General Services Officer, Procurement
(0342.23); Assistant General Services Officer,
Housing (0342.25); Program Officer (0345.01);
Deputy Program Officer (0345.02); Food and
Agriculture Officer (0401.01); Deputy Food
and Agriculture Officer (0401.02); Budget and
Accounting Series (0504); Financial Manage-
ment Series (0505); Accounting Series (0510);
Budget Administration Series (0560); General
Attorney Series (0905); General Business and
Industry Series (1101); Contract and Procure-
ment Series (1102); Property Disposal Series
(1104); Purchasing Series (1105); Trade Spe-
cialist Series (1140); Private Resources De-
velopment Series (1150); Financial Analysis
Series (1160); General Investigating Series
(1810); Criminal Investigating Series (1811);
Import Specialist Series (1889); General Sup-
ply Series (2001); Supply Program Manage-
ment Series (2003).

§10.735-402 Employees not required to
submit statements.

(a) Employees in positions that meet
the criteria in paragraph (c) of §10.735—
401 may be excluded from the reporting
requirement when the agency head or
designee determines that:

(1) The duties of the position are such
that the likelihood of the incumbent’s
involvement in a conflict-of-interest
situation is remote;

(2) The duties of the position are at
such a level of responsibility that the
submission of a statement of employ-
ment and financial interests is not nec-
essary because of the degree of super-
vision and review over incumbent or
the inconsequential effect on the integ-
rity of the Government.

(b) A statement of employment and
financial interests is not required by
the regulations in this part from an
agency head, or a full-time member of
a committee, board, or commission ap-
pointed by the President. These em-
ployees are subject to separate report-
ing requirements under section 401 of
Executive Order 11222.

(c) Special Government employees
not required to submit statements. An
agency head may waive the require-
ment of this section for the submission
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of a statement of employment and fi-
nancial interest in the case of a special
Government employee who is not a
consultant or an expert when the agen-
cy finds that the duties of the position
held by that special Government em-
ployee are of a nature and at such a
level of responsibility that the submis-
sion of the statement by the incumbent
is not necessary to protect the integ-
rity of the Government. For the pur-
pose of this paragraph, ‘‘consultant”
and ‘‘expert’” have the meanings given
those terms by chapter 304 of the Fed-
eral Personnel Manual, but do not in-
clude a physician, dentist, or allied
medical specialist whose services are
procured to provide care and service to
patients.

§10.735-403 Employee’s complaint on
filing requirement.

Each employee shall have the oppor-
tunity for review through agency
grievance procedure of the employee’s
complaint that the employee’s position
has been improperly included within
§10.735-401 as one requiring the submis-
sion of a statement of employment and
financial interests. Employees are re-
minded that they may obtain coun-
seling pursuant to §10.735-103 prior to
filing a complaint.

§10.735-404 Time and place of submis-
sion, and forms.

(a) An employee or special Govern-
ment employee shall submit a state-
ment to the Counselor (in the case of a
State employee, through the employ-
ee’s Bureau) no later than:

(1) Ninety days after the effective
date of this part if the employee has
entered on duty on or before that effec-
tive date; or

(2) At least 10 days prior to entrance
on duty, if the employee enters on duty
after that effective date; except that an
employee or special Government em-
ployee who enters on duty within 90
days of the effective date of this part
may submit such statement within 90
days after entrance on duty.

(b) Only the original of the statement
or supplement thereto required by this
part shall be submitted. The individual
submitting a statement should retain a
copy for the individual’s own records.
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§10.735-405 Information required.

(a) Employees. Employees’ statement
of employment and financial interests
required by the regulations in this part
shall be submitted on the form, ‘“Con-
fidential Statement of Employment
and Financial Interests (for use by
Government Employees)’”’, Form OF-
106, and shall contain all the informa-
tion therein required.

(b) Special Government employees. All
special Government employees shall
submit statements of employment and
financial interest on the form, ‘‘Con-
fidential Statement of Employment
and Financial Interests (for use by Spe-
cial Government Employees)’’, Form
OF-107 for State and ICA, Form AID 4-
450 for AID, and shall contain all the
information therein required.

(c) Interests of employee’s relatives. The
interest of a member of an employee’s
family is considered to be an interest
of the employee. The term ‘‘member of
an employee’s family” is defined in
§10.735-102(f).

(d) Information not known by employ-
ees. If any information required to be
included on a statement of employ-
ment and financial interests or supple-
mentary statement, including holdings
placed in trust, is not known to the
employee but is known to another per-
son, the employee shall request that
other person to submit information in
the employee’s behalf.

(e) Interests not required to be reported.
An employee need not disclose those fi-
nancial interests described in §10.735—
205(c) as being too remote or too incon-
sequential to affect the integrity of
employees’ services.

(f) Information not required. The regu-
lations in this part do not require an
employee to submit on a statement of
employment and financial interests or
supplementary statement any informa-
tion relating to the employee’s connec-
tion with, or interest in, a professional
society or a charitable, religious, so-
cial, fraternal, recreational, public
service, civic, or political organization
or a similar organization not con-
ducted as a business enterprise. For the
purpose of this section, educational
and other institutions doing research
and development or related work in-
volving grants or money from or con-
tracts with the Government are
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deemed ‘‘business enterprises’ and are
required to be included in an employ-
ee’s statement of employment and fi-
nancial interests.

§10.735-406 Submission of position de-
scription.

Each Statement of Employment and
Financial Interests or annual supple-
ment thereto must be accompanied by
a full description of the employee’s
principal governmental duties. The de-
scription should be particularly de-
tailed in regard to those duties which
might possibly be an element in a con-
flict of interest. If the statement indi-
cates that the employee has no outside
employment or financial interests, the
employee need not submit a descrip-
tion of duties. For a special Govern-
ment employee, the employing office
shall submit the description.

§10.735-407
ments.

Supplementary state-

(a) Employees, as defined in para-
graphs (b) and (c) of §10.735-401, shall
report changes in, or additions to, the
information contained in their state-
ments of employment and financial in-
terests in supplementary statements as
of June 30 each year. If no changes or
additions occur, a negative report is re-
quired.

(b) All special Government employ-
ees, as defined in paragraph (a) of
§10.735-401, shall submit a current
statement at the time their appoint-
ments are extended. A supplementary
report indicating any changes in, or ad-
ditions to the information already sub-
mitted will be accepted in lieu of a full
submission. If there are no changes or
additions, a negative report is required.
For AID, no action to extend an ap-
pointment will be taken unless such
supplementary report is submitted not
later than 10 days prior to the expira-
tion of said appointment.

(c) Notwithstanding the filing of re-
ports required by this section, each em-
ployee shall at all times avoid acquir-
ing a financial interest that could re-
sult, or taking an action that would re-
sult, in a violation of the conflicts-of-
interest provisions of section 208 of
title 18, United States Code, or subpart
B of this part.
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(d) An employee is also to keep cur-
rent the employee’s description of prin-
cipal duties as to changes or additions
which might possibly be an element in
a conflict of interest. The employing
office shall submit descriptions of
changes in the principal duties of a spe-
cial Government employee as they
occur.

§10.735-408 Review of statements and
determination as to conflicts of in-
terest.

(a) On the basis of the Statement of
Employment and Financial Interests
submitted by each employee or special
Government employee, or on the basis
of information received from other
sources, the Counselor shall determine,
in the light of the duties which that
employee or special Government em-
ployee is or will be performing, wheth-
er any conflicts of interest, real or ap-
parent, are indicated. The Counselor
shall make this determination based on
the applicable statutes, the Executive
order, and the applicable regulations of
the Civil Service Commission, and of
the agency.

(b) Where the Counselor’s determina-
tion in a particular case is that a con-
flict of interest, real or apparent, is in-
dicated, the Counselor shall initiate in-
formal discussions with the employee
or special Government employee con-
cerned. These discussions shall have as
their objectives:

(1) Providing the individual with a
full opportunity to explain the conflict
or appearance of conflict; and

(2) Arriving at an agreement (accept-
able to the Counselor, the individual
and the individual’s immediate supe-
rior) whereby the conflict of interest
may be removed or avoided. Such an
agreement may include, but is not lim-
ited to: (i) Changes in assigned duties;
(ii) divestiture of the financial or em-
ployment interest creating the conflict
or apparent conflict; or (iii) disquali-
fication for a particular assignment.

(c) Where an acceptable agreement
cannot be obtained pursuant to para-
graph (b) of this section, the Counselor
shall present findings and rec-
ommendations to the officer des-
ignated by the agency head, who shall
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decide which remedy is most appro-
priate to remove or correct that con-
flict or apparent conflict. Remedial ac-
tion under this paragraph may include
disciplinary action, including separa-
tion for cause, or any of the actions
enumerated in paragraph (b)(2) of this
section and shall be effective in accord-
ance with applicable laws, Executive
orders, and regulations.

(d) Written summaries of all agree-
ments and decisions arrived at pursu-
ant to paragraph (b) or (c) of this sec-
tion shall be placed in the Counselor’s
files. Copies shall also be made avail-
able to the employee or special Govern-
ment employee concerned.

§10.735-409 Confidentiality of employ-
ees’ statements.

An agency shall hold each statement
of employment and financial interests,
and each supplementary statement, in
confidence. To insure this confiden-
tiality only the Counselor and Deputy
Counselors are authorized to review
and retain the statements. The Coun-
selor and Deputy Counselors are re-
sponsible for maintaining the state-
ments in confidence and shall not allow
access to, or allow information to be
disclosed from, a statement except to
carry out the purpose of this part. An
agency may not disclose information
from a statement except as the Civil
Service Commission or the agency
head may determine for good cause
shown.

§10.735-410 Effect of employees’ state-
ments on other requirements.

The statements of employment and
financial interests and supplementary
statements required for employees are
in addition to, and not in substitution
for, or in derogation of, any similar re-
quirement imposed by law, order, or
regulation. The submission of a state-
ment or supplementary statement by
an employee does not permit the em-
ployee or any other person to partici-
pate in a matter in which the employee
or the other person’s participation is
prohibited by law, order, or regulation.
Save with respect to those financial in-
terests excepted from the conflict of
interest prohibitions of 18 U.S.C. 208(a)
pursuant to a written advance deter-
mination under §10.735-217 or exempted
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by the provisions of §10.735-205(c), an
employee must disqualify himself or
herself from participating in any mat-
ter in which the employee has a finan-
cial interest.

§10.735-411 Disqualification
dures.

(a) Where an employee is prohibited
from participating in a matter because
of a conflicting financial interest that
is not exempt under §10.735-205(c) or
has not been specifically excepted by
the appropriate agency official pursu-
ant to §10.735-217 in advance of the em-
ployee’s participation in the particular
matter, the employee shall conduct
himself or herself in accordance with
the following provisions:

(1) The employee shall promptly dis-
close the financial interest in such
matter to the employee’s immediate
superior. The superior will thereupon
relieve the employee of duty and re-
sponsibility in the matter.

(2) In foreign posts, it may be impos-
sible or highly impracticable for an
employee, who has a disqualifying fi-
nancial interest, to assign the matter
for official action to anyone other than
a subordinate. In this event, the em-
ployee must instruct the subordinate
to report fully and directly to the im-
mediate superior to whom the em-
ployee himself or herself would nor-
mally report. The employee must con-
currently direct such subordinate to
take such action as may be appropriate
in the matter, and without thereafter
revealing to the disqualified employee
in any way any aspect of the particular
matter.

(b) Nothing herein precludes the em-
ployee from disposing of such disquali-
fying financial interest, thereby wholly
eliminating the conflict of interest. In
some circumstances, where the em-
ployee may not obtain an exception
under §10.735-217, or may not disqualify
himself or herself and refer or assign
the matter to another employee, the
performance of duty may even require
divestiture.

(c) Where a supervisor has reason to
believe that a subordinate employee
may have a conflicting financial inter-
est, the supervisor should discuss the
matter with the employee. If the super-
visor finds that a conflict of interest

proce-
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does exist, the supervisor must relieve
the subordinate employee of duty and
responsibility in the particular matter.

(d) The obligation to avoid conflicts
of interest is upon each employee. It is
a continuing obligation calling for
alert vigilance.

(e) Notwithstanding any other provi-
sion of this part to the contrary, if a
employee’s holdings rise in value above
the amount exempted by §10.735-205(c),
then the statutory and regulation pro-
hibitions apply in a conflict of interest
situation.

PART 11—APPOINTMENT OF
FOREIGN SERVICE OFFICERS

Sec.

11.1 Junior Foreign Service officer career
candidate appointments.

11.2 Written examination for appointment
to class 7 or 8.

11.3 Oral examination for appointment to
class 7 or 8.

11.4 Medical examination for appointment
to class 7 or 8.

11.5 Certification for appointment to class 7
or 8.

11.6 Final Review Panel.

11.7 Termination of eligibility.

11.8 Travel expenses of candidates.

11.10 Mid-level Foreign Service officer ca-
reer candidate appointments. [Reserved]

11.11 Mid-level Foreign Service officer ca-
reer candidate appointments.

11.20 Foreign Service specialist career can-
didate appointments.

11.30 Senior Foreign Service officer career
candidate and limited non-career ap-
pointments.

AUTHORITY: 22 U.S.C. 3926, 3941.

§11.1 Junior Foreign Service officer
career candidate appointments.

(a) General considerations—(1) Author-
ity. Pursuant to sections 302 and 306 of
the Foreign Service Act of 1980 (herein-
after referred to as the Act), all For-
eign Service officers shall be appointed
by the President, by and with the ad-
vice and consent of the Senate. All ap-
pointments shall be made to a class
and not to a particular post. No person
shall be eligible for appointment as a
Foreign Service officer unless that per-
son is a citizen of the United States.
Such appointment is initially to career
candidate status with subsequent com-
missioning to career status governed
by the provisions of Volume 3 (Per-
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sonnel), Foreign Affairs Manual, sec-
tion 570. In accordance with section
102(b) of the Act, all references in these
regulations to Foreign Service officers
shall, with respect to the United States
Information Agency, be deemed to
refer to Foreign Service information
officers.

(2) Veterans’ preference. Pursuant to
section 301 of the Act, and notwith-
standing the provisions of section 3320
of title 5 of the United States Code, the
fact that an applicant is a veteran or
disabled veteran, as defined in section
2108 (3A), (3B), or (3C) of such title,
shall be considered as an affirmative
factor in the selection of candidates for
appointment as Foreign Service officer
career candidates.

(3) Policy. Appointment as a Junior
Foreign Service officer Career Can-
didate of class 6, 5, or 4, is governed by
these regulations. Successful appli-
cants will be appointed as Career Can-
didates for a period not to exceed 5
yvears. Under precepts of the Commis-
sioning and Tenure Board, Career Can-
didates may be granted tenure and con-
verted to career Foreign Service officer
status. Those who are not granted ten-
ure prior to the expiration of their Ca-
reer Candidate appointments will be
separated from the Career Candidate
program no later than the expiration
date of their appointments. Separated
candidates who originally were em-
ployees of a department or agency will
be entitled to reemployment rights in
their former department or agency in
accordance with section 310 of the Act.

(b) Written examination. The following
regulations apply to the written exam-
ination.

(1) Purpose. The written examination
is designed to enable the Board of Ex-
aminers for the Foreign Service to test
the applicant’s intelligence, breadth
and quality of knowledge, and under-
standing in relation to the require-
ments of Foreign Service work.

(2) Eligibility. Prior to each written
examination, the Board of Examiners
will establish a closing date for the re-
ceipt of applications for designation to
take the examination. No person will
be designated to take the examination
who has not, as of that closing date,
filed an application with the Board. To
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be designated to take the written ex-
amination, an applicant, as of the date
of the examination, must be a citizen
of the United States and at least 20
years of age.

(3) When and where given. The written
examination will be given periodically,
normally at least once a year, in des-
ignated cities in the United States and
at Foreign Service posts, on dates es-
tablished by the Board of Examiners
and publicly announced.

(4) Grading. The several parts of the
written examination will be weighted
and graded according to standards es-
tablished by the Board of Examiners.
The number of candidates who pass
each written examination will be gov-
erned by the projected hiring needs of
the participating foreign affairs de-
partments and agencies in subsequent
years.

(c) Oral examination. The following
regulations apply to the oral examina-
tion:

(1) Purpose. The oral examination is
designed to enable the Board of Exam-
iners for the Foreign Service to test
the candidate’s competence to perform
the work of a Foreign Service officer at
home and abroad, potential for growth
in the Foreign Service, and suitability
to serve as a representative of the
United States abroad. The oral exam-
ination for the Junior Career Can-
didate Program will consist of an as-
sessment procedure publicly announced
by the Board of Examiners and herein-
after referred to as the oral examina-
tion.

(2) Eligibility—(@i) Through written ex-
amination. (A) Candidates whose
weighted score on the written examina-
tion is at or above the passing level set
by the Board of Examiners will be eli-
gible for selection to take the oral ex-
amination. All eligible candidates nor-
mally will be invited to take the oral
examination.

(B) Should the total number of eligi-
ble candidates substantially exceed the
projected hiring needs of the Foreign
Service, the Board of Examiners may
establish and publicly announce a high-
er written examination score than the
passing level as the basis for selection
to take the oral examination.

(C) The Board of Examiners may au-
thorize special consideration to be
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given in the selection of candidates,
from among those eligible, for the pur-
pose of meeting language require-
ments, Affirmative Action goals, or for
other purposes which the Board with
the concurrence of the prospective hir-
ing agencies may from time to time ap-
prove and publicly announce.

(D) The nature and applicability of
all criteria utilized to select eligible
candidates to take the oral examina-
tion will be developed by the Board of
Examiners in consultation with the
prospective hiring agencies and pub-
licly announced in advance of each ex-
amination by the Board.

(BE) Candidates who are selected to
take the oral examination will be noti-
fied of the period of time after the date
of the written examination, as deter-
mined by the Board of Examiners,
within which the oral examination
must be conducted. That period will
normally be 1 year, but it may be ex-
tended or shortened in special cir-
cumstances by the Board. The can-
didacy of anyone whose candidacy has
not been extended by the Board, and
who has not again passed the written
examination in the meantime, will be
terminated 2 years after the end of the
month in which the written examina-
tion was held. Time spent outside the
United States and its territories, for
reasons acceptable to the Board of Ex-
aminers, will not be counted against
this 2-year period. The candidacy of
anyone for whom the 2-year period is
extended by the Board because of being
abroad will be terminated automati-
cally if the candidate fails to appear
for the oral examination within 3
months after first returning to the
United States. If a candidate fails to
appear for the oral examination on an
agreed date within the period of eligi-
bility without an excuse acceptable to
the Board, the candidacy will auto-
matically terminate.

(i1) Through affirmative action. Mem-
bers of the minority groups specified
by the Equal Opportunity Act of 1972,
as amended, may be selected by the
Board of Examiners for admission to
the oral examination in accordance
with the Affirmative Action Programs
of the participating departments and
agencies. Such candidates must be at
least 21 years of age, citizens of the
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United States, and holders of at least a
bachelor’s degree from an accredited
college or university. Affirmative Ac-
tion Program applicants will be evalu-
ated on a highly competitive basis, in
accordance with criteria established by
the Board in conjunction with the par-
ticipating departments and agencies
and publicly announced, to determine
those to be selected for the oral exam-
ination.

(iii) Through the mustang program. (A)
Employees of the Department of State
in classes FS-9 through FS-4 and
grades GS-1 through GS-12 who are at
least 21 years of age and who have at
least 3 years of service with the De-
partment may be selected by the Board
of Examiners for admission to the oral
examination for the Junior Career Can-
didate Program in accordance with the
Mustang Program of the Department.
Such Mustang candidates must: (1)
Complete successfully an appropriate
Foreign Service Institute-sponsored or
approved university or correspondence
course relevant to officer-level respon-
sibility in the chosen Foreign Service
field of specialization; (2) submit an
autobiography of approximately 1000
words; and (3) be recommended by a
Qualifications Evaluation Panel of the
Board of Examiners for selection for
the oral examination.

(B) Employees of the Department of
State in classes FS-3 and GS-13 and
above are eligible for the Mid-Level Ca-
reer Candidate Program and should
apply under that program if they wish
to be considered for conversion to For-
eign Service officer status (see §11.10).

(iv) Through the upward mobility pro-
gram. Admission to the oral examina-
tion through the Upward Mobility Pro-
gram of the United States Information
Agency is governed by procedures es-
tablished by that agency.

(3) When and where given. The oral ex-
amination cycle will be held each year
in Washington, DC, and in selected cit-
ies in the United States. If cir-
cumstances permit, oral examinations
may also be held at selected Foreign
Service posts when approved by the
Board of Examiners.

(4) Examining panel. The oral exam-
ination will be given by a panel of dep-
uty examiners approved by the Board
of Examiners from a roster of Foreign
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Service officers; Foreign Service infor-
mation officers; career officers from
the Department of State, the United
States Information Agency, and the
Department of Commerce; and quali-
fied private citizens who, by prior serv-
ice as members of departmental or
agency Foreign Service selection
boards or other appropriate activities,
have demonstrated special qualifica-
tions to serve as deputy examiners.
Service as a deputy examiner shall be
limited to a maximum of 5 years, un-
less a further period is specifically au-
thorized by the Board. Examination
panels shall be chaired by a career offi-
cer of the Foreign Service. Determina-
tions of duly constituted panels of dep-
uty examiners are final unless modified
by specific action of the Board of Ex-
aminers.

(6) Grading. Candidates taking the
oral examination will be graded nu-
merically according to standards es-
tablished and publicly announced by
the Board of Examiners. The candidacy
of anyone whose score is at or above
the passing level set by the Board will
be continued. The candidacy of anyone
whose score is below the passing level
will be terminated and may not be con-
sidered again until the candidate has
passed a new written examination. An
Affirmative Action, Mustang, or Up-
ward Mobility candidate who fails the
oral examination may not be consid-
ered again until 1 year after that date.

(d) Background investigation. Can-
didates who pass the oral examination
will be eligible for selection by the
Board for the background investiga-
tion. The background investigation
shall be conducted to determine the
candidate’s suitability for appointment
to the Foreign Service. Should the
total number of eligible candidates
substantially exceed the anticipated
needs of the Foreign Service, the Board
of Examiners may authorize priorities
to be established, on the basis of com-
bined written and oral examination
scores and Affirmative Action consid-
erations, for scheduling the back-
ground investigation.

(e) Medical examination—(1) Eligibility.
Candidates who pass the oral examina-
tion, and their dependents, will be eli-
gible for selection by the Board of Ex-
aminers for the medical examination.
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(2) Purpose. The medical examination
shall be conducted to determine the
candidate’s physical fitness to perform
the duties of a Foreign Service officer
on a worldwide basis and, for can-
didates and dependents, to determine
the presence of any physical, neuro-
logical, or mental condition of such a
nature as to make it unlikely that
they would be able to function on a
worldwide basis.

(3) Conduct. The medical examination
may be conducted by medical officers
of the Department of State, the Armed
Forces, the Public Health Service, ac-
credited colleges and universities, or
by private physicians.

(4) Determination. The Medical Direc-
tor of the Department of State will de-
termine, on the basis of the report of
the physician(s) who conducted the
medical examination, whether the can-
didate has met the required medical
standards for appointment (see section
1930, Volume 3, Foreign Affairs Man-
ual).

(5) Waiver of worldwide availability re-
quirement. When authorized and re-
quested by the candidate, the Director
General of the Foreign Service, or the
Director General’s delegatee, will re-
view the case of any Department of
State Foreign Service candidate who
has been denied an unlimited medical
clearance for assignment worldwide,
and determine whether or not the can-
didate should be appointed despite the
medical disqualification. Decisions of
the Director General of the Foreign
Service, or the Director General’s
delegatee, are final and are not subject
to further appeal by the candidate.

(f) Final review panel. After the re-
sults of the medical examination and
background investigation are received,
the candidate’s entire file will be re-
viewed and graded by a Final Review
Panel, consisting of two or more dep-
uty examiners of the Board of Exam-
iners. Candidates who have completed
the examination process; have passed
their medical examination, or have ob-
tained a waiver from the Director Gen-
eral of the Foreign Service, or his or
her delegatee, or the equivalent in ac-
cordance with the procedures of the
other participating agencies; and on
the basis of their background inves-
tigation, have been found suitable to
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represent the United States abroad,
will have their names placed on the
functional rank-order register(s), or a
special register, for the agency or agen-
cies for which they have been found
qualified. Thereafter, they will be con-
sidered for employment based on the
needs of the individual foreign affairs
agencies. The candidacy of any can-
didate who is determined by the Final
Review Panel to be unqualified for ap-
pointment shall be terminated and the
candidate so informed.

(g) Certification for appointment—(1)
Eligibility. (i) A candidate will not be
certified as eligible for appointment as
a Foreign Service Officer Career Can-
didate of class FS-6 unless that can-
didate is at least 21 years of age and a
citizen of the United States.

(ii) Career Candidate appointments
shall be made before the candidate’s
60th birthday. Appointments by the
United States Information Agency
shall be made before the candidate’s
58th birthday. The maximum age for
appointment under this program is
based on the requirement that all ca-
reer candidates shall be able to: (A)
Complete at least two full tours of
duty, exclusive of orientation and
training, (B) complete the requisite eli-
gibility period for tenure consider-
ation, and (C) complete the requisite
eligiblity period to receive retirement
benefits, prior to reaching the manda-
tory retirement age of 65 prescribed by
the Act.

(iii) A candidate may be certified as
eligible for direct appointment to
classes FS-5 or FS—4 if the Board of Ex-
aminers determines in accordance with
published criteria that, in addition to
meeting the requirements for class FS—
6, the candidate has additional special
experience and skills for which there is
a need in the Foreign Service.

(iv) Recommended candidates who
meet the requirements of this section
will be certified for appointment by the
Board, in accordance with the needs of
the foreign affairs agencies, in the
order of their standing on their respec-
tive registers.

(2) Functional rank-order registers. The
Board of Examiners may maintain sep-
arate rank-order registers for Career
Candidates in administrative, consular,
economic, and political functions of
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the Department of State; for Career
Candidates in the information/cultural
function of the United States Informa-
tion Agency; for Career Candidates in
the foreign commercial function of the
Department of Commerce; and for
functions of other participating foreign
affairs agencies. Appointments from
each functional register will be made
in rank order according to the needs of
the relevant agency.

(3) Special programs. (i) Qualified mi-
nority candidates who apply and qual-
ify under the Department of State Af-
firmative Action Junior Officer Pro-
gram (AAJOP) may be placed on a sep-
arate register and offered appointment
from that register to meet Affirmative
Action hiring goals established by the
Secretary.

(ii) Qualified minority candidates
who apply and qualify under the Com-
prehensive Minority Recruitment and
Training Program (COMRAT) of the
United States Information Agency may
be placed on a separate register and of-
fered appointment from that register
in accordance with the Affirmative Ac-
tion Program established by that agen-
cy.

(iii) Mustang and Upward Mobility
candidates who are career employees of
the Department of State or the United
States Information Agency will be cer-
tified by the Board of Examiners for di-
rect appointment on an individual
basis after satisfactorily completing
all aspects of the examination process.

(4) Postponement of entrance on duty.
Postponement of entrance on duty be-
cause of civilian Federal Government
service abroad (to a maximum of 2
years of such service), including Peace
Corps volunteer service, or required ac-
tive regular or reserve military service
(to a maximum of the limit of such re-
quired service), may be authorized by
the Board.

(6) Foreign language requirement. A
candidate may be certified for appoint-
ment to classes FS-6, FS-5, or FS+4
without first having passed an exam-
ination in a foreign language, but the
appointment will be subject to the con-
dition that the newly appointed Career
Candidate may not be converted to ca-
reer Foreign Service officer status un-
less, within a specified period of time,
adequate proficiency in a foreign lan-
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guage is achieved. For limitations on
promotion, see section 874, Volume 3,
Foreign Affairs Manual.

(h) Termination of eligibility—(1) Time
limit. Candidates who have qualified
but have not been appointed because of
lack of openings will be removed from
the rank-order register 18 months after
the date of placement on the rank-
order register. Time spent in civilian
Federal Government service abroad (to
a maximum of 2 years of such service),
including Peace Corps volunteer serv-
ice, or in required active regular or re-
serve military service (to a maximum
of the limit of such required service),
will not be counted as part of the 18-
month eligibility period.

(2) Extension. The Board of Examiners
may extend the eligibility period when
such extension is, in its judgment, jus-
tified in the interest of the Foreign
Service.

(i) Travel expenses. The travel and
other personal expenses of candidates
incurred in connection with the writ-
ten and oral examinations will not be
borne by the Government. However,
the participating foreign affairs de-
partments and agencies may issue
round-trip invitational travel orders to
bring candidates to Washington, DC, at
Government expense, when it is deter-
mined by the agencies that this is nec-
essary in the interest of the Foreign
Service.

(Secs. 206(a) and 301(b), Foreign Service Act
of 1980 (secs. 206(a) and 301(b), Pub. L. 96-465,
94 Stat. 2079 and 2083 (22 U.S.C. 3926 and
3941)))

[48 FR 13162, Mar. 30, 1983, as amended at 67
FR 46109, July 12, 2002]

§11.2 Written examination for
pointment to class 7 or 8.

ap-

The Board of Examiners for the For-
eign Service has established the fol-
lowing rules regarding the written ex-
amination:

(a) When and where given. The written
examination will be given annually or
semiannually, if required, in des-
ignated cities in the United States and
at Foreign Service posts on dates es-
tablished by the Board of Examiners
for the Foreign Service. Applicants
must indicate in their applications
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whether they are applying for the De-
partment of State or for the U.S. Infor-
mation Agency. Candidates who pass
the written examination successfully
may request a transfer of their applica-
tions to the other agency.

(b) Designation to take written exam-
ination. No person will be permitted to
take a written examination for ap-
pointment as a Foreign Service officer
or Foreign Service information officer
who has not been specifically des-
ignated by the Board of Examiners to
take that particular examination.
Prior to each written examination, the
Board will establish a closing date for
the receipt of applications for designa-
tion to take the examination. No per-
son will be designated for the examina-
tion who has not, as of that closing
date, filed an application with the
Board. To be designated for the written
examination, a candidate, as of the
date of the examination, must be a cit-
izen of the United States and shall be
at least 21 years of age, except that an
applicant who has been awarded a
bachelor’s degree by a college or uni-
versity, or has successfully completed
the junior year at a college or univer-
sity, may qualify if at least 20 years of
age.

(c) Content. The written examination
is designed to permit the Board to test
the candidate’s intelligence, breadth
and quality of knowledge, and under-
standing. It will consist of three parts:
(1) A general ability test, (2) an English
expression test, and (3) a general back-
ground test.

(d) Grading. The several parts of the
written examination are weighted in
accordance with the rules established
by the Board of Examiners.

(22 U.S.C. 1221 et seq.)

[37 FR 19356, Sept. 20, 1972, as amended at 38
FR 13640, May 24, 1973]

§11.3 Oral examination for appoint-
ment to class 7 or 8.

The Board of Examiners for the For-
eign Service has established the fol-
lowing rules regarding the oral exam-
ination:

(a) When and where given. The oral
examination will be given throughout
the year at Washington and periodi-
cally in selected cities in the United
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States and, if circumstances permit, at
selected Foreign Service posts.

(b) Eligibility. If a candidate’s weight-
ed average on the written examination
is 70 or higher, the candidate will be el-
igible to take the oral examination.
Candidates eligible for the oral exam-
ination will be given an opportunity
and will be required to take the oral
examination within 9 months after the
date of the written examination. If a
candidate fails to appear for the oral
examination on an agreed date within
the 9-month period, the candidacy will
automatically terminate, except that
time spent outside the United States
and its territories, for reasons accept-
able to the Board of Examiners, will
not be counted against the 9-month pe-
riod. The candidacy of anyone for
whom the 9-month period is extended
because of being abroad will be auto-
matically terminated if the candidate
fails to appear for the oral examination
within 3 months after first returning to
the United States: Provided, That the
candidacy of anyone who has not re-
turned and been examined in the mean-
time will be canceled 2 years after the
end of the month in which the written
examination was held.

(c) Examining process. (1) The oral ex-
amination will be given by a panel of
deputy examiners approved by the
Board of Examiners from a roster of
Foreign Service officers, officers from
the Department of State, and other
Government agencies, and qualified
private citizens who by prior service as
members of selection boards or through
other appropriate activities have dem-
onstrated special qualifications for this
work. Service as deputy examiners
shall be limited to a maximum of 5
years, unless a further period is specifi-
cally authorized by the Board.

(2) The examination will be con-
ducted in the light of all available in-
formation concerning the candidate
and will be designed to determine the
candidate’s: (i) Competence to perform
the work of a Foreign Service officer at
home and abroad; (ii) potential for
growth in the Service; and (iii) suit-
ability to serve as a representative of
the United States abroad. Panels exam-
ining candidates for the Department of
State will be chaired by a Foreign
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Service officer of the Department. Pan-
els examining candidates for the U.S.
Information Agency will be chaired by
a Foreign Service officer of that Agen-
cy. Determinations of duly constituted
panels of deputy examiners are final,
unless modified by specific action of
the Board of Examiners for the Foreign
Service.

(3) Grading: Candidates appearing for
the oral examination will be graded
“recommended”’ or “not rec-
ommended.”” If recommended, the
panel will assign a grade which will be
advisory to the Final Review Panel in
determining the candidate’s standing
on the rank-order register of eligibles.
The candidacy of anyone who is graded
‘“‘not recommended’ is automatically
terminated and may not be considered
again until the candidate has passed a
new written examination.

(4) An investigation shall be con-
ducted of candidates who have been
graded ‘‘recommended’ by the oral ex-
amining panel to determine loyalty to
the Government of the United States
and attachment to the principles of the
Constitution.

(22 U.S.C. 1221 et seq.)

[37 FR 19356, Sept. 20, 1972, as amended at 38
FR 13640, May 24, 1973]

§11.4 Medical examination for ap-
pointment to class 7 or 8.

The Board of Examiners for the For-
eign Service has established the fol-
lowing rules regarding the medical ex-
amination of candidates.

(a) A candidate graded ‘‘rec-
ommended’” on the oral examination
will be eligible for the physical exam-
ination.

(b) The medical examination is de-
signed to determine the candidate’s
physical fitness to perform the duties
of a Foreign Service officer on a world-
wide basis and to determine the pres-
ence of any physical, nervous, or men-
tal disease or defect of such a nature as
to make it unlikely that the candidate
would become a satisfactory officer.
The Executive Director of the Board of
Examiners for the Foreign Service,
with the concurrence of the Deputy As-
sistant Secretary for Medical Services,
may make such exceptions to these
physical requirements as are in the in-
terest of the Service. All such excep-

72

22 CFR Ch. | (4-1-03 Edition)

tions shall be reported to the Board of
Examiners for the Foreign Service at
its next meeting.

(c) The medical examination will be
conducted by medical officers of the
Armed Forces, the Public Health Serv-
ice, the Department, accredited col-
leges and universities, or, with the ap-
proval of the Board of Examiners, by
private physicians.

(d) The Deputy Assistant Secretary
for Medical Services will determine, on
the basis of the report of the physi-
cian(s) who conducted the medical ex-
amination, whether the candidate has
met the standards set forth in para-
graph (b) of this section.

(22 U.S.C. 1221 et seq.)
[37 FR 19356, Sept. 20, 1972]

§11.5 Certification for appointment to
class 7 or 8.

(a) Candidates will not be certified as
eligible for appointment as Foreign
Service officers of class 8 unless they
are at least 21 years of age, is a citizen
of the United States, and, if married,
married to a citizen of the TUnited
States. A candidate may be certified as
eligible for direct appointment to class
7 if, in addition to meeting these speci-
fications, the candidate also has addi-
tional qualifications of experience,
education, and age which the Board of
Examiners for the Foreign Service cur-
rently defines as demonstrating ability
and special skills for which there is a
need in the Foreign Service. Rec-
ommended candidates who meet these
requirements will be certified for ap-
pointment, in accordance with the
needs of the Service, in the order of
their standing on their respective reg-
isters.

(b) Separate registers for Department
of State candidates will be maintained
for the administrative, consular, com-
mercial/economic, and political func-
tional specialties. Successful can-
didates for the U.S. Information Agen-
cy will have their names placed on a
separate rank-order register and ap-
pointments will be made according to
the needs of the Agency. Postponement
of entrance on duty for required active
military service, or required alter-
native service, civilian Government
service abroad (to a maximum of 2
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years of such civilian service), or Peace
Corps volunteer service, will be author-
ized. A candidate may be certified for
appointment to class 7 or 8 without
first having passed an examination in a
foreign language, but the appointment
will be subject to the condition that
the newly appointed officer may not re-
ceive more than one promotion unless,
within a specified period of time, ade-
quate proficiency in a foreign language
is achieved.

(22 U.S8.C. 1221 et seq.)

[37 FR 19356, Sept. 20, 1972, as amended at 38
FR 13640, May 24, 1973]

§11.6 Final Review Panel.

After the results of the medical ex-
amination and background investiga-
tion are received, the candidate’s en-
tire file will be reviewed by a Final Re-
view Panel, consisting of two or more
deputy examiners. Candidates who
have been graded ‘‘recommended’” by
oral examining panels, who have passed
their medical examination, and who,
on the basis of investigation have been
found to be loyal to the Government of
the United States and personally suit-
able to represent it abroad, will have
their names placed on a rank-order reg-
ister for the functional specialty for
which they have been qualified. Their
standing on the register will be deter-
mined by the Final Review Panel after
taking into account the grade assigned
by the oral examining panel and any
information developed subsequent to
the oral examination concerning the
applicant. The candidacy of anyone
who is determined by the Final Review
Panel to be unqualified for appoint-
ment shall be terminated and the can-
didate so informed.

(22 U.S.C. 1221 et seq.)
[37 FR 19356, Sept. 20, 1972]

§11.7 Termination of eligibility.

(a) Candidates who have qualified but
have not been appointed because of
lack of vacancies will be dropped from
the rank-order register 30 months after
the date of the written examination:
Provided, however, That reasonable
time spent in civilian Government
service abroad (to a maximum of 2
years such service), including service
as a Peace Corps volunteer, in required
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active military service, or in required
alternative service, subsequent to es-
tablishing eligibility for appointment
will not be counted in the 30-month pe-
riod.

(b) The Chairman of the Board of Ex-
aminers may extend the eligibility pe-
riod when such extension is, in his
judgment, justified in the interests of
the Service. The Chairman shall report
the approved extensions to the Board
of Examiners.

(22 U.S.C. 1221 et seq.)
[37 FR 19356, Sept. 20, 1972]

§11.8 Travel expenses of candidates.

The travel and other personal ex-
penses of candidates incurred in con-
nection with the written and oral ex-
aminations will not be borne by the
Government, except that the Depart-
ment may issue round-trip invitational
travel orders to bring candidates to
Washington at Government expense
when it is determined that it is nec-
essary in ascertaining a candidate’s
qualifications and adaptability for ap-
pointment.

(22 U.S.C. 1221 et seq.)
[37 FR 19356, Sept. 20, 1972]

§11.10 Mid-level Foreign Service offi-
cer career candidate appointments.
[Reserved]

§11.11 Mid-level Foreign Service offi-
cer career candidate appointments.

(a) General considerations—(1) Author-
ity. Pursuant to sections 302 and 306 of
the Foreign Service Act of 1980 (herein-
after referred to as the Act), all For-
eign Service officers shall be appointed
by the President, by and with the ad-
vice and consent of the Senate. All ap-
pointments shall be made to a class
and not to a particular post. No person
shall be eligible for appointment as a
Foreign Service officer unless that per-
son is a citizen of the United States.
Such appointment is initially to career
candidate status, with subsequent com-
missioning to career status governed
by Volume 3 (Personnel), Foreign Af-
fairs Manual section 570.

(2) Veterans’ preference. Pursuant to
section 301 of the Act, and notwith-
standing the provisions of section 3320
of title 5 of the United States Code, the
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fact that an applicant is a veteran or
disabled veteran, as defined in section
2108(3A), (3B), and (3C) of such title,
shall be considered as an affirmative
factor in the selection of candidates for
appointment as Foreign Service officer
career candidates (22 U.S.C. 1234).

(3) Purpose and policy. The Mid-Level
Career Candidate Program of the De-
partment of State supplements the
Junior Foreign Service Officer Career
Candidate Program to meet total re-
quirements for Foreign Service officers
at the mid-level. The purposes of the
Mid-Level Program are: (i) To provide
expanded opportunities and upward
mobility for outstanding members of
the Foreign Service with high poten-
tial who have been serving with par-
ticular success in other occupational
categories; (ii) to permit the recruit-
ment of a limited number of highly
skilled and qualified personnel from
outside the Foreign Service to meet
specific needs which cannot be met
from within the career Service; and
(iii) to assist in meeting the Affirma-
tive Action goals of the Department of
State. This section governs appoint-
ments to generalist occupational cat-
egories (that is, administrative, con-
sular, economic and political) at class-
es F'S-3, 2, or 1. All appointments above
FS-1, regardless of occupational cat-
egory, are govern by §11.30 (to be sup-
plied). Appointments to Specialist oc-
cupational categories below the Senior
Foreign Service are governed by §11.20.
Successful applicants under the Mid-
Level Program will be appointed to ca-
reer candidate status for a period not
to exceed 5 years. Under precepts of the
Commissioning and Tenure Board, ca-
reer candidates may be granted tenure
and converted to career Foreign Serv-
ice officer status. Those who are not
granted tenure prior to the expiration
of their career candidate appointments
will be separated from the Career Can-
didate Program no later than the expi-
ration date of their appointments. As
provided in section 310 of the Act, such
separated candidates who had origi-
nally been employed by the Depart-
ment of State with the consent of the
head of their agency shall be entitled
to reemployment rights in their former
agency under section 3597 of title 5,
United States Code.
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(4) Sources of candidates—(i) Depart-
ment. The great majority of mid-level
entrants will be career employees of
the Department of State and the For-
eign Service of proven ability who pos-
sess high potential for advancement.
On the basis of the needs of the Foreign
Service, the Department will approve
the mid-level appointment of Foreign
Service and Civil Service personnel on
its rolls who apply, for whom the Bu-
reau of Personnel issues a certificate of
need, and who are found qualified by
the Board of Examiners for the Foreign
Service.

(i1) Other Federal Government agencies.
Personnel with similar qualifications
from other Federal Government agen-
cies may also apply for the Mid-Level
Program based on agreements between
the Department and those agencies.

(iii) Other. Other candidates may be
drawn from non-Government sources,
including minority and women appli-
cants for the Department’s Mid-Level
Affirmative Action Program.

(b) Eligibility requirements—(1) Citizen-
ship. Bach person appointed as a For-
eign Service mid-level career candidate
must be a citizen of the United States.

(2) Service. (i) On the date of applica-
tion, a candidate must have completed
a minimum of 9 years of professional
work experience, including at least 3
years of service in a position of respon-
sibility in a Federal Government agen-
cy or agencies. For this purpose, a posi-
tion of responsibility is defined as one
in the Foreign Service at class FS-5, in
the Civil Service at GS-9, or in the
Armed Forces as first lieutenant or
lieutenant junior grade, or higher. Aca-
demic studies, particularly those re-
lated to Foreign Service work, may be
substituted for part of the required ex-
perience. The duties and responsibil-
ities of the position occupied by the
candidate must have been similar to or
closely related to that of a Foreign
Service officer in terms of knowledge,
skills, abilities, and overseas work ex-
perience. In addition, a candidate must
currently be in, or have been in, a
grade or class comparable to FS—4 or
higher.

(i1) Candidates from outside the De-
partment who at the time of applica-
tion lack 3 years of service in a posi-
tion of responsibility as defined in the
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preceding paragraph may, however, be
considered if they are found to possess
a combination of educational back-
ground, employment, experience, and
skills needed by the Foreign Service at
the mid-level.

(3) Age. All career candidate appoint-
ments shall be made before the can-
didate’s 60th birthday. The maximum
age for appointment under this pro-
gram is based on the requirement that
all career candidates shall be able to (i)
complete at least two full tours of
duty, exclusive of orientation and
training, (ii) complete the requisite eli-
gibility period for tenure consider-
ation, and (iii) complete the requisite
eligibility period to receive retirement
benefits, prior to reaching the manda-
tory retirement age of 656 prescribed by
the Act.

(4) Certification of meed. Before the
Board of Examiners may process a can-
didacy, the Director General of the
Foreign Service must certify that
there is a continuing, long-term re-
quirement, consistent with the projec-
tions of personnel flows and needs man-
dated by section 601(c)(2) of the Act, for
a combination of professional work ex-
perience, educational background,
skills, and capabilities possessed by the
applicant which cannot reasonably be
met from within the ranks of the ca-
reer service, including by special train-
ing of career personnel and/or limited
appointments pending completion of
such training, if feasible. No applicant
may be appointed in an occupational
category or at a class level for which
the Director General has not certified a
need. Such certifications shall take
into full account the latest published
skills resources inventory and shall be
based on a written assessment of the
assignment and promotion effects on
career members of the Foreign Service.
A separate certification of need is not
required for applicants under the Mid-
Level Affirmative Action Program, as
the hiring goals established by the Sec-
retary constitute the certification for
applicants under that Program. The ex-
clusive employee representative will be
advised promptly in writing on request
of the number, nature, and dates of the
certifications of need issued since the
last request, including a affirmation
that each such issuance has been in ac-
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cordance with the requirements of this
section.

(¢) Recruitment—(1) From within the
Department. It is the Department’s pol-
icy to encourage eligible personnel on
its rolls to apply for appointment as
Mid-Level Foreign Service officer ca-
reer candidates including, in par-
ticular, the following categories: (i)
Members of the Foreign Service whose
performance has been consistently of a
high caliber, and whose background,
experience, and general qualifications
indicate that they can compete favor-
ably with Foreign Service officers; and
(ii) Civil Service personnel who are
serving in positions to which Foreign
Service officers are normally assigned,
who have superior records, and whose
general qualifications indicate that
they can compete favorably with For-
eign Service officers.

(2) Other. The Department also en-
courages highly qualified applicants
from other agencies of the Federal
Government, and from outside the Fed-
eral Government, who meet the statu-
tory and other eligibility require-
ments, to apply for the Mid-Level Pro-
gram. Appointments from these
sources for available openngs are made
on a highly competitive basis to fill
specific needs of the Foreign Service at
the Mid-Level.

(d) Methods of application—(1) Forms.
Application is made for a Mid-Level
Foreign Service officer career can-
didate appointment but not for a spe-
cific class. Applicants for mid-level
entry must complete Standard Form
171, “‘Personnel Qualifications State-
ment,”” and Form DSP-34, ‘‘Supple-
ment to Application for Federal Em-
ployment,” and forward them, together
with an autobiography not exceeding
four typewritten pages in length, to
the Board of Examiners for the Foreign
Service for consideration.

(2) Qualifications evaluation panel. The
Board of Examiners establishes a file
for each applicant, placing in it all
available documentation of wvalue in
evaluating the applicant’s potential for
service as a Foreign Service officer. A
Qualifications Evaluation Panel of dep-
uty examiners of the Board of Exam-
iners reviews the file to determine
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whether the applicant meets the statu-
tory and other eligibility require-
ments, to assess the applicant’s skills
relative to the needs of the Foreign
Service, and to recommend whether
the applicant should be examined for
possible appointment under the Mid-
Level Program.

(e) Examination for mid-level appoint-
ment. The submission of an application
to the Board of Examiners does not in
itself entitle an applicant to examina-
tion. The decision whether to proceed
with an examination will be made by
the Board of Examiners after a thor-
ough review of the candidate’s quali-
fications and a determination of eligi-
bility for appointment following re-
ceipt of a certification of need for that
candidate.

(1) Purpose. The mid-level examina-
tion is designed to enable the Board of
Examiners to determine a candidate’s
aptitude for the work of the Foreign
Service at the mid-level and fitness for
a Foreign Service career.

(2) Class. In determining the Foreign
Service officer class for which a can-
didate will be examined, the Board of
Examiner’s presumption will be for the
class which is equivalent to the can-
didate’s current salary level. In evalu-
ating qualifications and in conducting
examinations, the Board of Examiners
will determine whether the candidate’s
qualifications compare favorably with
Foreign Service officers at the can-
didate’s current salary level. However,
the Board of Examiners, at its discre-
tion, may certify a candidate for ap-
pointment as a career candidate at a
class other than that equivalent to cur-
rent salary level in those instances
where the Board determines that the
candidate’s qualifications clearly war-
rant such action.

(3) Written examination. A written ex-
amination will not normally be re-
quired of candidates for mid-level ap-
pointment. However, if the volume of
applications for a given class or class-
es, or a particular functional specialty,
is such as to make it infeasible to ex-
amine all candidates orally within a
reasonable time, such candidates may
be required to take an appropriate
written examination prescribed by the
Board of Examiners. Candidates whose
score on the written examination is at

76

22 CFR Ch. | (4-1-03 Edition)

or above the passing level set by the
Board of Examiners will be eligible for
selection for the oral examination.

(4) Oral examination—(i) Purpose. The
oral examination will be designed to
enable the Board of Examiners to de-
termine whether candidates are func-
tionally qualified for work in the For-
eign Service at the mid-level, whether
they have the potential to advance in
the Foreign Service, and whether they
have the background and experience to
make a contribution to the Foreign
Service.

(ii) When and where given. The oral
examination is individually scheduled
throughout the year and is normally
given in Washington, DC. At the discre-
tion of the Board of Examiners, it may
be given in other American cities, or at
Foreign Service posts, selected by the
Board.

(iii) Examining panel. Candidates rec-
ommended by a Qualifications Evalua-
tion Panel for examination will be
given an oral examination by a panel of
deputy examiners of the Board of Ex-
aminers. That panels shall include at
least one officer from the functional or
professional specialty for which the
candidate is being examined. Exam-
ining panels shall be chaired by a ca-
reer officer of the Foreign Service. De-
terminations of duly constituted pan-
els of deputy examiners are final unless
modified by specific action of the
Board of Examiners.

(iv) Content. The Examining Panel
will question the candidate regarding
the indicated functional or professional
specialty; knowledge of American his-
tory, government, and other features of
American culture; familiarity with
current events and international af-
fairs; and other matters relevant to the
candidate’s qualifications for appoint-
ment.

(v) Grading. Candidates taking the
oral examination will be graded nu-
merically according to standards es-
tablished by the Board of Examiners.
The candidacy of anyone whose score is
at or above the passing level set by the
Board will be continued. The candidacy
of anyone whose score is below the
passing level will be terminated and
may not be considered again until 1
year after that date.
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(5) Written essay. Candidates who take
the oral examination will be asked to
write an essay during the examination
day, on a topic related to Foreign Serv-
ice work, to enable the Board of Exam-
iners to measure the candidate’s effec-
tiveness of written expression.

(6) Other exercises. Candidates who
take the oral examination also may be
asked to complete other exercises dur-
ing the examination day, to enable the
Board of Examiners to measure addi-
tional aspects of performance related
to Foreign Service work at the mid-
level.

(7Y Background investigation. Can-
didates who pass the oral examination
will be eligible for selection for the
background investigation. The back-
ground investigation shall be con-
ducted to determine suitability for ap-
pointment to the Foreign Service.

(8) Medical examination. Candidates
who pass the oral examination, and
their dependents, will be eligible for se-
lection for the medical examination.
The medical examination shall be con-
ducted to determine the candidate’s
physical fitness to perform the duties
of a Foreign Service officer on a world-
wide basis and, for candidates and de-
pendents, to determine the presence of
any physical, neurological, or mental
condition of such a nature as to make
it unlikely that they would be able to
function on a world-wide basis.

(9) Final review panel. The entire file
of candidates who pass the oral exam-
ination will be reviewed and graded by
a Final Review Panel, consisting of two
or more deputy examiners of the Board
of Examiners, after the results of the
background investigation and the med-
ical examination are received. The
Final Review Panel will take into ac-
count the grade assigned by the oral
Examining Panel, as well as all other
available information concerning the
candidate, and decide whether or not to
recommend the candidate for appoint-
ment. The candidate’s file will then be
submitted to the Board of Examiners
for approval. If approved by the Board,
the candidate’s name will be entered on
the rank-order register for the class
and functional specialty for which the
candidate has been found qualified. The
candidacy of anyone who is not rec-
ommended for appointment by the
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Final Review Panel shall be termi-
nated and the candidate so informed.

(10) Foreign language requirement. All
candidates who pass the oral examina-
tion will be required to take a subse-
quent test to measure their fluency in
foreign languages or their aptitude for
learning them. A candidate may be ap-
pointed without first having passed an
examination in a foreign language, but
the appointment will be subject to the
condition that the newly appointed ca-
reer candidate may not be converted to
career Foreign Service officer status
unless, within a specified period of
time, adequate proficiency in a foreign
language is achieved. For limitations
on promotions see Volume 3 (Per-
sonnel), Foreign Affairs Manual, sec-
tion 874.

(11) Certification for appointment—(@)
Departmental employees. A candidate
who is a career employee of the Depart-
ment, for whom a certification of need
has been issued, will be certified by the
Board of Examiners for appointment
after satisfactorily completing all as-
pects of the examination process. The
appointment certification will specify
the class and salary for which the can-
didate has been found qualified.

(ii) Others. Other successful can-
didates will, after being approved by
the board of Examiners, have their
names placed on the rank-order reg-
ister for the class and functional spe-
cialty for which they have been found
qualified. A separate rank-order reg-
ister may be established for candidates
under the Mid-Level Affirmative Ac-
tion Program. Appointments to avail-
able openings will be made from the
registers in rank-order according to
the needs of the Foreign Service.

(12) Termination of eligibility. Can-
didates who have qualified but have
not been appointed because of lack of
openings will be removed from the
rank-order register 18 months after the
date of placement on the rank-order
register. The Board of Examiners may
extend the eligibility period when such
extension is, in its judgment, justified
in the interests of the Foreign Service.
(Secs. 206(a) and 301(b), Foreign Service Act
of 1980 (secs. 206(a) and 301(b), Pub. L. 96-465,

94 Stat. 2079 and 2083 (22 U.S.C. 3926 and
3941)))

[48 FR 19702, May 2, 1983]
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§11.20 Foreign Service specialist ca-
reer candidate appointments.

(a) General considerations. (1) Section
303 of the Foreign Service Act of 1980
(hereinafter referred to as the Act) au-
thorizes the appointment of members
of the Service (other than Presidential
appointments).

(2) Section 306 of the Act provides
that, before receiving a career appoint-
ment in the Foreign Service, an indi-
vidual shall first serve under a limited
appointment for a trial period of serv-
ice as a career candidate.

(3) This section governs the appoint-
ment by the Department of State of
Foreign Service specialist career can-
didates to classes FS-1 and below. Spe-
cialist candidates comprise all can-
didates for career appointment in all
occupational categories other than
generalists (that is, administrative,
consular, economic, political, and pro-
gram direction), who are governed by
the regulations respecting Foreign
Service officer career candidates. The
appointment of all Senior Foreign
Service career candidates regardless of
occupational category is governed by
§11.30 (to be supplied). Regulations gov-
erning trial service and tenuring of
specialist candidates are found in Vol-
ume 3 (Personnel), Foreign Affairs
Manual, section 580.

(4) Veterans’ preference shall apply
to the selection and appointment of
Foreign Service specialist career can-
didates.

(b) Specialist career candidate
appointments—(1) Certification of need.
Candidates for appointment as spe-
cialist career candidates must be
world-wide available and must have a
professional or a functional skill for
which there is a continuing need in the
Foreign Service. Before an application
can be processed, the Director General
of the Foreign Service must certify
that there is a need for the applicant as
a career candidate in the specialist cat-
egory at or above the proposed class of
appointment. No applicant shall be ap-
pointed at a class level for which there
is no certified need. This individual
certification of need is not required for
those specialist occupations which the
Director General determines in ad-
vance to be shortage or continuous re-
cruitment categories, and for which
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the Director General has certified the
need for a specific number of appoint-
ments at given levels. Such appoint-
ments, including an appointment of an
individual who is the employee of any
agency, may not exceed 5 years in du-
ration, and may not be renewed or ex-
tended beyond 5 years. A specialist
candidate denied tenure under Volume
3 (Personnel), Foreign Affairs Manual,
section 580, may not be reappointed as
a career candidate in the same occupa-
tional category.

(2) Eligibility. An applicant must be a
citizen of the United States and at
least 20 years of age. The minimum age
for appointment as a career candidate
is 21. All career candidate appoint-
ments shall be made before the can-
didate’s 60th birthday. The maximum
age for appointment under the program
is based on the requirement that all ca-
reer candidates shall be able to (i) com-
plete at least two full tours of duty, ex-
clusive of orientation and training, (ii)
complete the requisite eligibility pe-
riod for tenure consideration, and (iii)
complete the requisite eligibility pe-
riod to receive retirement benefits,
prior to reaching the mandatory retire-
ment age of 65 prescribed by the Act.

(3) Selection and initial screening. Spe-
cialist career candidates will be se-
lected on the basis of education, expe-
rience, suitability, performance poten-
tial, and physical fitness for world-wide
service. Applicants normally will be
given personal interviews and will be
subject to such written, oral, physical,
foreign language, and other examina-
tions as may be prescribed by the
Board of Examiners for the Foreign
Service and administered by the Office
of Recruitment, Examination, and Em-
ployment (PER/REE). The Board of Ex-
aminers will identify and/or approve
the knowledge, skills, abilities, and
personal characteristics required to
perform the tasks and duties of For-
eign Service specialists in each func-
tional field. PER/REE will screen ap-
plications for appointment as Foreign
Service specialist career candidates
under approved criteria and select
those who meet the requirements for
further processing under these regula-
tions.

(4) Oral Erxamination. Candidates se-
lected through the initial screening
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will be eligible for an oral examination
unless they are candidates for appoint-
ment in occupational categories for
which the oral examination may be
waived by the Director General. This
waiver normally will apply only to con-
tinuous-recruitment categories and to
appointments below the FS-6 level, and
where such waivers occur, a thorough
oral interview will be conducted. The
oral examination will be given by a
panel of deputy examiners, at least one
of whom will be a career Foreign Serv-
ice specialist proficent in the func-
tional field for which the candidate is
being tested. The examination may in-
clude a writing sample. Candidates
taking the oral examination will be
graded numerically according to stand-
ards set by the Board of Examiners.
The candidacy of anyone whose score is
at or above the passing level set by the
Board will be continued. The candidacy
of anyone whose score is below the
passing level will be terminated and
may not be considered again for 1 year.

(5) Background investigation. Can-
didates who have passed the oral exam-
ination, and candidates who have
passed the initial screening if the oral
examination has been waived, will be
eligible for selection for the back-
ground investigation to determine
their suitability for appointment to
the Foreign Service.

(6) Medical examination. Such can-
didates and their dependents will be el-
igible for selection for the medical ex-
amination. The medical examination
shall be conducted to determine the
candidate’s physical fitness to perform
the duties of a Foreign Service spe-
cialist on a world-wide basis and, for
candidates and dependents, to deter-
mine the presence of any physical, neu-
rological, or mental condition of such a
nature as to make it unlikely that
they would be able to function on a
world-wide basis.

(7) Final review panel. After the re-
sults of the medical examination and
background investigation have been re-
ceived, a Final Review Panel, con-
sisting of two or more deputy exam-
iners of the Board of Examiners, or by
another appropriate panel appointed
for the purpose by the Director of PER/
REE, will review and grade the can-
didate’s entire file. Candidates ap-
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proved by the Final Review Panel will
have their names placed on a rank-
order register for the functional spe-
cialty for which they are qualified.
Candidates will remain eligible for ap-
pointment for 18 months from the date
of placement on the rank-order reg-
ister. The Board of Examiners may ex-
tend this eligibility period when such
extension is, in its judgment, justified
in the interests of the Foreign Service.
The candidacy of anyone who is not
recommended for appointment by the
Final Review Board shall be termi-
nated and the candidate so informed.
(c) Limited non-career appointments.
Other Foreign Service specialist ap-
pointments may be made on a limited
non-career basis. Before an application
for a limited non-career appointment
can be processed, the Director General
of the Foreign Service must certify
that there is a need for the applicant.
Such limited specialists must serve
overseas, and they will be subject to
the same conditions as those outlined
in these regulations for career can-
didates, with the exception that the
maximum age of 59 does not apply to
such appointments. However, because
members of the Foreign Service gen-
erally are subject to the mandatory re-
tirement age of 656 under section 812 of
the Act, limited non-career appoint-
ments normally will not extend beyond
the appointee’s 656th birthday. Appli-
cants for limited non-career appoint-
ments will be subject to the same
screening, medical examination, back-
ground investigation, and final review
process required of career candidates,
but normally they will not be subject
to a written or oral examination. Their
appointments will normally be limited
to the duration of the specific assign-
ment for which they are to be hired,
may not exceed 5 years in duration,
and may not be renewed or extended
beyond 5 years. Ordinarily, no limited
non-career appointee will be re-
appointed until at least 1 year has
elapsed since the expiration of a pre-
vious appointment. However, earlier
reappointment may be granted in cases
of special need, provided the exclusive
employee representative is advised in
advance and is afforded an opportunity
to comment. Prior to the expiration of
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their limited appointments, if other-
wise eligible, non-career appointees
may compete for career candidate sta-
tus by qualifying at that time for and
taking the examinations required of
career candidates. If successful, their
names would be entered on the rank-
order register for their functional spe-
cialty. If appointed as career can-
didates, the length of service under
their previous limited non-career ap-
pointments may be counted as part of
the trial period of service prescribed
before a candidate can receive a career
appointment.

(Secs. 206(a) and 301(b), Foreign Service Act
of 1980 (secs. 206(a) and 301(b), Pub. L. 96-465,
94 Stat. 2079 and 2083 (22 U.S.C. 3926 and
3941)))

[48 FR 19704, May 2, 1983]

§11.30 Senior Foreign Service officer
career candidate and limited non-
career appointments.

(a) General considerations. (1) Career
officers at the Senior Level normally
shall be appointed as the result of pro-
motion of Mid-Level career officers.
Where the needs of the Foreign Service
at the Senior Level cannot otherwise
be met by this approach, limited ap-
pointments may by granted to appli-
cants as Senior Career Candidates or as
limited non-career appointees in ac-
cordance with these regulations. How-
ever, as required by section 305(b) of
the Foreign Service Act of 1980 (herein-
after referred to as the Act), but quali-
fied by section 305(b)(1) and (2) and sec-
tion 2403(c) of the Act, the limited ap-
pointment of an individual in the Sen-
ior Foreign Service shall not cause the
number of members of the Senior For-
eign Service serving under limited ap-
pointments to exceed 5 percent of the
total members of the Senior Foreign
Service.

(2) Successful applicants under the
Senior Career Candidate Program will
be appointed to Career Candidate sta-
tus for a period not to exceed 5 years.
Such limited Career Candidate ap-
pointments may not be renewed or ex-
tended beyond 5 years.

(3) Under section 306 of the Act, Sen-
ior Career Candidates may be found
qualified to become career members of
the Senior Foreign Service. Those who
are not found to be so qualified prior to
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the expiration of their limited appoint-
ments will be separated from the Ca-
reer Candidate Program no later than
the expiration date of their appoint-
ments. Separated candidates who origi-
nally were employees of a Federal de-
partment or agency, and who were ap-
pointed to the Senior Foreign Service
with the consent of the head of that de-
partment or agency, will be entitled to
reemployment rights in that depart-
ment or agency in accordance with sec-
tion 310 of the Act and section 3597 of
title 5, United States Code.

(4) The following regulations shall be
utilized in conjunction with section
593, Volume 3, Foreign Affairs Manual
(‘‘Senior Foreign Service Officer Career
Candidate Program’). (Also see For-
eign Affairs Manual Circulars No. 8 [ap-
plicable to the Department of State
only] and No. 9 [applicable to the De-
partments of State, Agriculture, and

Commerce, the Agency for Inter-
national Development, and the United
States Information Agency], dated
March 6, 1981.)

(b) Senior Career Candidate
appointments—(1) Eligibility require-

ments. Senior Career Candidates must
meet the following eligibility require-
ments:

(i) Citizenship. Each person appointed
as a Senior Career Candidate must be a
citizen of the United States.

(ii) Age. All career candidate appoint-
ments shall be made before the can-
didate’s 60th birthday. Appointments
by the TUnited States Information
Agency shall be made before the can-
didate’s 58th birthday. The maximum
age for appointment under this pro-
gram is based on the requirement that
all career candidates shall be able to:
(A) Complete at least two full tours of
duty, exclusive of orientation and
training; (B) complete the requisite eli-
gibility period for tenure consideration
and (C) complete the requisite eligi-
bility period to receive retirement ben-
efits, prior to reaching the mandatory
retirement age of 65 prescribed by the
Act.

(iii) Service. (A) On the date of appli-
cation, an applicant must have com-
pleted a minimum of 15 years of profes-
sional work experience, including at
least 5 years of service in a position of
responsibility in a Federal Government
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agency or agencies or elsewhere equiv-
alent to that of a Mid-Level Foreign
Service officer (classes FS-1 through
FS-3). The duties and responsibilities
of the position occupied by the appli-
cant must have been similar to or
closely related to that of a Foreign
Service officer in terms of knowledge,
skills, abilities, and overseas work ex-
perience. In addition, an applicant
must currently be in, or have been in,
a position comparable to a Foreign
Service officer of class 1 (FS-1), or
higher.

(B) Applicants from outside the Fed-
eral Government, and Federal employ-
ees who at the time of application lack
the 15 years of professional work expe-
rience or the 5 years of service in a po-
sition of responsibility as defined in
the preceding paragraph, may, how-
ever, be considered if they are found to
possess a combination of educational
background, professional work experi-
ence, and skills needed by the Foreign
Service at the Senior Level in employ-
ment categories which normally are
not staffed by promotion of Mid-Level
career officers.

(C) Non-career members of the Senior
Foreign Service of a Federal Govern-
ment department or agency also may
apply for the Senior Career Candidate
Program if they meet the eligibility re-
quirements for the program.

(iv) Certification of need. Before an ap-
plication can be processed, the Director
of Personnel of the foreign affairs
agency concerned must certify that
there is a need for the applicant as a
Senior Career Candidate based upon (A)
the projections of personnel flows and
needs mandated by section 601(c)(2) of
the Act, and (B) a finding that the
combination of educational back-
ground, professional work experience,
and skills possessed by the applicant is
not expected to be available in the im-
mediate future in sufficient numbers
within the Senior Foreign Service, in-
cluding by promotion and/or special
training of career personnel. This cer-
tification of need will be requested by
the Board of Examiners for the Foreign
Service from the appropriate foreign
affairs agency Director of Personnel.

(2) Application. All applicants for the
Senior Career Candidate Program must
apply in writing through the prospec-
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tive employing agency to the Board of
Examiners for consideration. The ap-
plicant shall submit a completed
Standard Form 171, ‘“‘Personnel Quali-
fications Statement,” and Form DSP-
34, ‘“‘Supplement to Application for
Federal Employment,” to the Board. In
addition, the applicant shall submit a
narrative statement, not exceeding
four typewritten pages in length, de-
scribing the applicant’s pertinent
background and professional work ex-
perience, which includes a statement of
the applicant’s willingness and ability
to accept the obligation of world-wide
service. The Board may request addi-
tional written information from the
applicant following receipt of the ini-
tial application.

(3) Qualifications evaluation panel. (i)
The Board of Examiners will establish
a file for each applicant, placing in it
all available documentation of value in
evaluating the applicant’s potential for
service as a Senior Career Candidate.
For an applicant from within the Fed-
eral Government, this will include the
personnel file from the employing de-
partment or agency.

(ii) The complete file will be reviewed
by a Qualifications Evaluation Panel of
the Board of Examiners to determine
whether the applicant meets the statu-
tory and other eligibility require-
ments, to assess the applicant’s skills
under the certification of need issued
by the prospective employing agency,
and to recommend whether the appli-
cant should be examined for possible
appointment as a Senior Career Can-
didate. If the Qualifications Evaluation
Panel decides that the applicant is not
eligible for examination, the prospec-
tive employing agency shall be in-
formed by the Board of the reasons for
that decision.

(4) Written Examination. The Board of
Examiners normally will not require
Senior Career Candidate applicants to
undergo a written examination. How-
ever, the Board may, upon securing the
agreement of the prospective employ-
ing agency, decide that such applicants
should be required to take an appro-
priate written examination prescribed
by the Board. If so, an applicant whose
score on the written examination is at
or above the passing level set by the
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Board will be eligible for selection for
the oral examination.

(5) Oral examination—@{i) Examining
panel. Applicants recommended by the
Qualifications Evaluation Panel will be
given an appropriate oral examination
by a Panel of Senior Foreign Service
deputy examiners of the Board of Ex-
aminers. The Oral Examining Panel
shall be composed of at least two dep-
uty examiners who are Senior Foreign
Service career officers of the prospec-
tive employing agency, and at least
one deputy examiner who is a Senior
Foreign Service career officer from an-
other foreign affairs agency operating
under the Foreign Service Act. The Ex-
amining Panel shall be chaired by a
deputy examiner who is a Senior For-
eign Service career officer of the pro-
spective employing agency. At least
one of the Examining Panel members
shall represent the functional or spe-
cialist field for which the applicant is
being examined. Determinations of
duly constituted panels of deputy ex-
aminers are final, unless modified by
specific action of the Board of Exam-
iners.

(ii) Criteria. (A) The Examining Panel
will question the applicant regarding
the indicated functional or specialist
field and other matters relevant to the
applicant’s qualifications for appoint-
ment as a Senior Career Candidate.
Prior to the oral examination, the ap-
plicant will be asked to write an essay,
on a topic related to Foreign Service
work, to enable the Examining Panel
to judge the applicant’s effectiveness of
written expression. This essay require-
ment may be waived at the request of
the head of the prospective employing
agency, if, for example, the applicant is
a career member of the Senior Execu-
tive Service.

(B) The oral examination will be con-
ducted under written criteria, estab-
lished in consultation with the pro-
spective employing agency and pub-
licly announced by the Board of Exam-
iners. The examination will seek to de-
termine the ability of the applicant to
meet the objective of section 101 of the
Act, which provides for a Senior For-
eign Service ‘‘characterized by strong
policy formulation capabilities, out-
standing executive leadership quali-
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ties, and highly developed functional,
foreign language, and area expertise.”

(iii) Grading. Applicants taking the
oral examination will be graded as
“‘recommended,”’ or “‘not rec-
ommended’”’ by the Examining Panel.
Those graded as ‘‘recommended’ also
will be given a numerical score, under
the standard Board of Examiners scor-
ing criteria, for use by the Final Re-
view Panel.

(6) Background investigation. Senior
Career Candidate applicants rec-
ommended by the Examining Panel
will be subject to the same background
investigation as required for Junior
and Mid-Level Foreign Service Officer
Career Candidates. The background in-
vestigation shall be conducted to deter-
mine suitability for appointment to
the Foreign Service.

(7) Medical examination. Senior Career
Candidate applicants recommended by
the Examining Panel, and their de-
pendents, will be subject to the same
medical examination as required for
the Junior and Mid-Level Foreign
Service Career Candidates. The med-
ical examination shall be conducted to
determine the applicant’s physical fit-
ness to perform the duties of a Foreign
Service officer on a world-wide basis
and, for applicants and dependents, to
determine the presence of any physical,
neurological, or mental condition of
such a nature as to make it unlikely
that they would be able to function on
a world-wide basis. Applicants and/or
dependents who do not meet the re-
quired medical standards may be given
further consideration, as appropriate,
under the procedures of the prospective
employing agency.

(8) Foreign language requirement. Ap-
plicants recommended by the Exam-
ining Panel will be required to take a
subsequent examination to measure
their fluency in foreign languages, and/
or their aptitude for learning them.
Senior Career Candidates will be sub-
ject to the foreign language require-
ments established for their occupa-
tional category by their prospective
employing agency. Senior Career Can-
didate applicants for the Foreign Com-
mercial Service must demonstrate pro-
ficiency by examination in two foreign
languages. United States Information
Agency Senior Career Candidates,
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other than Senior Specialist Career
Candidates, must demonstrate pro-
ficiency in at least one foreign lan-
guage. Except for the Foreign Commer-
cial Service and the United States In-
formation Agency, an applicant may be
appointed without first having passed
an examination in a foreign language,
but the appointed Senior Career Can-
didate may not be commissioned as a
Career Senior Foreign Service officer
unless adequate proficiency in a for-
eign language is achieved. This lan-
guage requirement will not apply to
candidates in occupational categories
which, in the judgment of the prospec-
tive employing agency, do not require
foreign language proficiency.

(9) Final review panel. (i) The entire
file of an applicant recommended by
the Examining Panel will be reviewed
and graded by a Final Review Panel,
after the results of the background in-
vestigation, medical examination and
language examination are received.
The Final Review Panel will decide
whether or not to recommend the ap-
plicant for appointment, taking into
account all of the available informa-
tion concerning the applicant.

(ii) The Final Review Panel shall
consist of a chairperson who shall be a
Deputy Examiner who is a career Sen-
ior Foreign Service officer of the pro-
spective employing agency, and at
least two other Deputy Examiners of
the Board of Examiners. Of the Deputy
Examiners serving on the Final Review
Panel, the majority shall be career
Senior Foreign Service officers of the
prospective employing agency; and at
least one shall be a career Senior For-
eign Service officer of one of the other
foreign affairs agencies operating
under the Act.

(10) Certification of appointment. The
file of an applicant recommended by
the Final Review Panel will be sub-
mitted to the Board of Examiners for
consideration and approval. An appli-
cant found by the Board to meet the
standards for appointment as a Senior
Foreign Service Career Candidate shall
be so certified to the Director of Per-
sonnel of the prospective employing
agency.

(c) Limited non-career appointments. (1)
Other Senior Foreign Service appoint-
ments may be made on a limited non-
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career basis for individuals who do not
wish to compete for career appoint-
ments, but for whom a need can be cer-
tified by the Director of Personnel of
the foreign affairs agency concerned.
Such limited non-career senior ap-
pointees will be subject to the eligi-
bility requirements set forth in
§11.30(b)(1) (i) and (iv). The maximum
age set forth in §11.30(b)(1)(ii) does not
apply to such appointments. However,
because Foreign Service members gen-
erally are subject to the mandatory re-
tirement age of 65, under section 812 of
the Act, limited non-career Senior ap-
pointments normally will not extend
beyond the appointee’s 65th birthday.
Limited non-career appointees of the
Department of Commerce and the
United States Information Agency will
not be subject to the language require-
ments of §11.30(b)(8). Applicants for
limited non-career senior appoint-
ments will be subject to the same back-
ground investigation and medical ex-
amination required of career can-
didates, but normally they will not be
subject to a written or oral examina-
tion, or to approval by the Board of Ex-
aminers. Processing procedures for
such applicants will be established by
the Director of Personnel of the foreign
affairs agency concerned. Their ap-
pointments normally will be limited to
the duration of the specific assign-
ments for which they are to be hired,
may not exceed 5 years in duration,
and may not be renewed or extended
beyond 5 years.

(2) Prior to the expiration of their
limited non-career senior appoint-
ments, if they meet all the eligibility
requirements set forth in §11.30(b)(1),
such individuals may elect to compete
for career candidate status in the Sen-
ior Foreign Service by qualifying at
that time for and taking the examina-
tions required of career candidates. If
appointed as career candidates, the
length of service under their previous
limited non-career appointments may
be counted under the procedures of the
employing agency as part of the trial
period of service prescribed before a ca-
reer candidate can receive a career ap-
pointment. The total period of limited
appointment (non-career and career
candidate) of such individuals may not
exceed 5 years in duration.
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(3) Nothing in this section will limit
the right of an individual who has pre-
viously served as a limited non-career
senior appointee from subsequently ap-
plying for consideration as a new appli-
cant and being appointed as a Senior
Career Candidate after a limited non-
career appointment has expired.

(d) Reporting requirement. The Direc-
tor of Personnel of each foreign affairs
agency shall report annually to the Di-
rector General of the Foreign Service,
Department of State, the number and
nature of the limited Senior Foreign
Service appointments (non-career and
career candidates) made by that agen-
cy under these regulations.

(Secs. 206(a) and 301(b), Foreign Service Act
of 1980 (secs. 206(a) and 301(b), Pub. L. 96-465,

94 Stat. 2079 and 2083 (22 U.S.C. 3926 and
3941)))

[48 FR 38607, Aug. 25, 1983]

PART 12—COMPLAINTS AGAINST
EMPLOYEES BY ALLEGED
CREDITORS

Sec.

12.1 No cognizance taken of complaint.
12.2 Claimants denied access to employees.

§12.1 No cognizance taken of com-
plaint.

The Department of State will take no
cognizance of a complaint against an
employee by an alleged creditor, so far
as the complainant is concerned, be-
yond acknowledging receipt of his com-
munication.

(Sec. 4, 63 Stat. 111, as amended; 22 U.S.C.
2658)

[22 FR 10789, Dec. 27, 1957]

§12.2 Claimants denied access to em-
ployees.

Persons claiming to be creditors or
collectors of debts or claims will be de-
nied access to employees for the pur-
pose of presenting or collecting claims
during the hours set apart for the
transaction of public business or while
the employees concerned are on duty.

(Sec. 4, 63 Stat. 111, as amended; 22 U.S.C.
2658)

[22 FR 10789, Dec. 27, 1957]
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PART 13—PERSONNEL

Sec.

13.1 Improper exaction of fees.

13.2 Embezzlement.

13.3 Liability for neglect of duty or for mal-
feasance generally; action on bond; pen-
alty.

13.4 False certificate as to ownership of
property.

AUTHORITY: Sec. 302, 60 Stat. 1001; 22 U.S.C.

842.

SOURCE: 22 FR 10789, Dec. 27, 1957, unless
otherwise noted.

§13.1 Improper exaction of fees.

Any consular officer who collects, or
knowingly allows to be collected, for
any services any other or greater fees
than are allowed by law for such serv-
ices, shall, besides his or her liability
to refund the same, be liable to pay to
the person by whom or in whose behalf
the same are paid, treble the amount of
the unlawful charge so collected, as a
penalty. The refund and penalty may
be recovered with costs, in any proper
form of action, by such person for his
or her own use. The amount of such
overcharge and penalty may at the dis-
cretion of the Secretary of the Treas-
ury be ordered withheld from the com-
pensation of such officer for payment
to the person entitled to the same (22
U.S.C. 1189).

NoOTE: The foregoing relates to improper
collection and personal withholding of funds
by consular officers. For procedure where a
collection, having been erroneously made,
has been returned by the officer to the
Treasury in good faith, making a subsequent
accounting adjustment necessary, see §22.4,
Refund of fees of this chapter.

(22 U.S.C. 2658 and 3926)

[22 FR 10789, Dec. 27, 1957, as amended at 49
FR 16989, Apr. 23, 1984]

§13.2 Embezzlement.

Every consular officer who shall re-
ceive money, property, or effects be-
longing to a citizen of the United
States and shall not within a reason-
able time after demand made upon him
or her by the Secretary of State or by
such citizen, his or her executor, ad-
ministrator, or legal representative,
account for and pay over all moneys,
property, and effects, less his or her
lawful fees, due to such citizen, shall be
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deemed guilty of embezzlement, and
shall be punishable by imprisonment
for not more than five years, and by a
fine of not more than $2,000 (22 U.S.C.
1198). Penalties of imprisonment and
fine are also prescribed for embezzle-
ment in connection with the accept-
ance, without execution of a prescribed
form of bond, of appointment from any
foreign state as administrator, guard-
ian, or to any other office of trust for
the settlement or conservation of es-
tates of deceased persons or of their
heirs or of persons under legal disabil-
ities (22 U.S.C. 1178 and 1179). Accept-
ance of such appointments is not ordi-
narily permitted under existing regula-
tions. See §92.81 of this chapter.

(22 U.S.C. 2658 and 3926)

[22 FR 10789, Dec. 27, 1957, as amended at 49
FR 16989, Apr. 23, 1984]

§13.3 Liability for neglect of duty or
for malfeasance generally; action on
bond; penalty.

Whenever any consular officer will-
fully neglects or omits to perform sea-
sonably any duty imposed upon him or
her by law, or by any order or instruc-
tion made or given in pursuance of law,
or is guilty of any willful malfeasance
or abuse of power, or of any corrupt
conduct in his or her office, he or she
shall be liable to all persons injured by
any such neglect, or omission, malfea-
sance, abuse, or corrupt conduct, for
all damages, occasioned thereby; and
for all such damages, he or she and his
or her sureties upon his or her official
bond shall be responsible thereon to
the full amount of the penalty thereof
to be sued in the name of the United
States for the use of the person in-
jured. Such suit, however, shall in no
case prejudice, but shall be held in en-
tire subordination to the interests,
claims, and demands of the United
States, as against any officer, under
such bond, for every willful act of mal-
feasance or corrupt conduct in his or
her office. If any consul neglects or
omits to perform seasonably the duties
imposed upon him or her by the laws
regulating the shipment and discharge
of seamen, or is guilty of any
malversation or abuse of power, he or
she shall be liable to any injured per-
son for all damage occasioned thereby;
and for all malversation and corrupt
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conduct in office, he or she shall be
punishable by imprisonment for not
more than five years and not less than
one, and by a fine of not more than
$10,000 and not less than $1,000 (22
U.S.C. 1199).

(22 U.8.C. 2658 and 3926)

[22 FR 10789, Dec. 27, 1957, as amended at 49
FR 16989, Apr. 23, 1984]

§13.4 False certificate as to ownership
of property.

If any consul of vice consul falsely
and knowingly certifies that property
belonging to foreigners is property be-
longing to citizens of the United
States, he or she shall be punishable by
imprisonment for not more than three
years, and by a fine of not more than
$10,000 (22 U.S.C. 1200).

(22 U.S.C. 2658 and 3926)

[22 FR 10789, Dec. 27, 1957, as amended by
Dept. Reg. 108.838, 49 FR 16989, Apr. 23, 1984]

PART 16—FOREIGN SERVICE
GRIEVANCE SYSTEM

Sec.
16.1
16.2
16.3
16.4
16.5
16.6
16.7

Definitions.

General provisions.

Access to records.

Time limits for grievance filing.

Relationship to other remedies.

Security clearances.

Agency procedures.

16.8 Agency review.

16.9 Records.

16.10 Foreign Service Grievance Board.

16.11 Grievance Board consideration
grievances.

16.12 Hearing.

16.13 Decisions.

16.14 Reconsideration of a grievance.

16.15 Judicial review.

of

AUTHORITY: Sec. 4 of the Act of May 26,
1949, as amended (63 Stat. 111; 22 U.S.C. 2658);
Pub. L. 94-141 (89 Stat. 765); 22 U.S.C. 1037;
sec. 10 of E.O. 11636 (36 FR 24901).

SOURCE: 41 FR 13912, Apr. 1, 1976, unless
otherwise noted.

§16.1 Definitions.

(a) Act means the Foreign Service
Act of 1946, as amended.

(b) Grievant means any officer or em-
ployee of the Service who is a citizen of
the United States; or for purposes of
paragraphs (c¢) (7) and (8) of this sec-
tion, a former officer or employee of



§16.1

the Service; or in the case of death of
the officer or employee, a surviving
spouse or dependent family member of
the officer or employee.

(c) Grievance means any act or condi-
tion subject to the control of the For-
eign Affairs agencies (the Department
of State, the Agency for International
Development, or the U.S. Information
Agency) which is alleged to deprive the
grievant of a right or benefit author-
ized by law or regulation or is other-
wise a source of concern or dissatisfac-
tion to the grievant, including, but not
limited to the following:

(1) Complaints against separation of
an officer or employee allegedly con-
trary to law or regulation or predi-
cated upon alleged inaccuracy (includ-
ing inaccuracy resulting from omission
or any relevant and material docu-
ment), error, or falsely prejudicial
character of any part of the grievant’s
official personnel record;

(2) Other alleged violation, misinter-
pretation, or misapplication of applica-
ble law, regulation, or published policy
affecting the terms and conditions of
the grievant’s employment or career
status;

(3) Allegedly wrongful disciplinary
action against an employee consti-
tuting a reprimand or suspension from
official duties;

(4) Dissatisfaction with any matter
subject to the control of the agency
with respect to the grievant’s physical
working environment;

(5) Alleged inaccuracy, error, or
falsely prejudicial material in the
grievant’s official personnel file;

(6) Action alleged to be in the nature
of reprisal or other interference with
freedom of action in connection with
an employee’s participation under
these grievance procedures;

(7) When the grievant is a former offi-
cer who was involuntarily retired pur-
suant to sections 633 and 634 of the Act
within 6 years prior to December 1,
1975, ‘‘grievance’ shall mean a com-
plaint that such involuntary retire-
ment violated applicable law or regula-
tion effective at the time of the retire-
ment or that the involuntary retire-
ment was predicated directly upon ma-
terial contained in the grievant’s offi-
cial personnel file alleged to be erro-
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neous or falsely prejudicial in char-
acter; and

(8) When the grievant is a former offi-
cer or employee or a surviving spouse
or dependent family member of a
former officer or employee, ‘‘griev-
ance’ shall mean a complaint that an
allowance or other financial benefit
has been denied arbitrarily, capri-
ciously or contrary to applicable law or
regulation.

(d) Grievance does not include the
following:

(1) Complaints against individual as-
signment or transfers of Foreign Serv-
ice officers or employees, which are or-
dered in accordance with law and regu-
lation (see also paragraph (c)(2) of this
section);

(2) Judgments of Selection Boards
rendered pursuant to section 623 of the
Act, or of equivalent bodies, in ranking
Foreign Service officers and employees
for promotion on the basis of merit, or
judgments in examinations prescribed
by the Board of Examiners pursuant to
section 516 or 517 of the Act (see also
paragraph (c)(2) of this section);

(3) Termination of time-limited ap-
pointments pursuant to 22 U.S.C. 929
and 1008, and the pertinent regulations
prescribed by the employing agency
(see also paragraph (c)(2) of this sec-
tion);

(4) Any complaints or appeals for
which a specific statutory appeals pro-
cedure exists (see appendix A for exam-
ples).

A grievance filed under these proce-
dures may be based on matters for
which there is a specific statutory ap-
peals procedure which is applicable to
the Foreign Service grievant. Should
the jurisdiction of the Grievance Board
over a specific grievance be placed into
question on grounds that the basis of
the grievance is not encompassed with-
in the Board’s authority (§16.1(d)(4) and
Appendix A), the Board shall consult
with the other statutory body con-
cerned, transmitting the views of the
parties concerned before determining
whether it has jurisdiction.

(e) Employee organization means any
employee organization accorded rec-
ognition as the excusive employee rep-
resentative pursuant to Executive
Order 11636 dated December 17, 1971.
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(f) Grievance Board or Board means
the full Foreign Service Grievance
Board, or a Panel or member thereof,
as appropriate.

(g) Party means the grievant or the
Foreign Affairs agency having control
over the act or condition forming the
subject matter of the grievance.

(h) Bureau means equivalent organi-
zational elements in State and USIA,
and includes offices in AID.

(i) Days means calendar days.

§16.2

(a) Statement of purpose. These regula-
tions establish procedures as required
by law to provide Foreign Service offi-
cers and employees (and their sur-
vivors) of the Foreign Affairs agencies,
a grievance procedure to insure a full
measure of due process, and to provide
for the just consideration and resolu-
tion of grievances of such officers, em-
ployees, and survivors. No regulation
promulgated in this part shall be inter-
preted or applied in any manner which
would alter or abridge the provisions of
the due process established by the Con-
gress in Pub. L. 94-141, 22 U.S.C. 1037,
section 691.

(b) Discussion of complaints. (1) Every
effort should be made to settle any em-
ployee complaint informally, prompt-
ly, and satisfactorily.

(2) Supervisors and other responsible
officers should encourage employees to
discuss complaints with them and
should respond in a timely manner to
resolve the complaints.

(3) An employee initially should dis-
cuss a complaint with the employee’s
current supervisor or with the respon-
sible officer who has immediate juris-
diction over the complaint to give that
person an opportunity to resolve the
matter, before further steps are taken
under these procedures.

(c) Guidance. Nothing in these proce-
dures prevents a grievant from seeking
guidance from any official who might
be helpful respecting the submission of
a grievance or its resolution.

(d) Freedom of action. (1) Any griev-
ant, witness, representative or other
person involved in a proceeding here-
under shall be free from any restraint,
interference, coercion, harassment, dis-
crimination, or reprisal in those pro-
ceedings or by virtue of them. The For-

General provisions.
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eign Affairs agencies recognize their
obligation to insure compliance with
this section. Any person involved or
having immediate knowledge of any al-
leged breach of this section should call
it to the attention of the pertinent for-
eign affairs agency through appro-
priate channels for corrective action as
necessary. Normally such allegations
should be brought to the attention of
the senior agency official at the post;
and at Washington, DC, to the Direc-
tor, Grievance Staff for State; Chief,
Employee Relations Branch for AID
and Chief, Employee-Management Re-
lations Division for USIA.

(2) The grievant has the right to a
representative of the grievant’s own
choosing at every stage of the pro-
ceedings. The grievant and repre-
sentative(s) who are under the control,
supervision, or responsibility of the
Foreign Affairs agencies shall be grant-
ed reasonable periods of administrative
leave to prepare, to be present, and to
present the grievance.

(3) Any witness under the control, su-
pervision, or responsibility of a For-
eign Affairs agency shall be granted
reasonable periods of administrative
leave to appear and testify at any such
proceeding.

(4) The Foreign Service Grievance
Board established hereunder shall have
authority to ensure that no copy of the
determination of the agency head or
designee to reject a Grievance Board
recommendation, no notation of the
failure of the Grievance Board to find
for the grievant, and no notation that
a proceeding is pending or has been
held, shall be entered in the personnel
records of the grievant (unless by order
of the Grievance Board as a remedy for
the grievance) or those of any other of-
ficer or employee connected the the
grievance. The Foreign Affairs agen-
cies shall maintain grievance records
under appropriate safeguards to pre-
serve confidentiality (§16.9).

§16.3 Access to records.

(a) Grievance Board records. The griev-
ant and the grievant’s representative
shall have access to the record of pro-
ceedings, including the decision of the
Board.
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(b) Agency records. (1) In considering
the validity of a grievance, the Griev-
ance Board shall have access, to the ex-
tent permitted by law, to any agency
record considered by the Board to be
relevant to the grievant and the sub-
ject matter of the grievance.

(2) The agency shall, subject to appli-
cable law, promptly furnish the griev-
ant any agency record which the griev-
ant requests to substantiate the griev-
ance and which the agency or the
Grievance Board determines is relevant
and material to the proceeding. When
deemed appropriate by the agency or
the Board, a grievant may be supplied
with only a summary of extract of clas-
sified material. If a request by a griev-
ant for a document is denied prior to or
during the agency’s consideration of a
grievance, such denial may be raised by
the grievant as an integral part of the
grievance before the Board.

(3) These regulations do not require
disclosure of any official agency record
to the Grievance Board or a grievant
where the head of agency or deputy de-
termines in writing that such disclo-
sure whould adversely affect the for-
eign policy or national security of the
United States.

§16.4 Time limits for grievance filing.

(a) A grievance concerning a con-
tinuing practice or condition may be
presented at any time if its adverse ef-
fect is presently continuing. Docu-
ments contained in official employee
personnel files, for example, shall be
deemed to constitute a continuing con-
dition.

(b) Subject to paragraph (a) of this
section, a grievance under these regu-
lations is forever barred, and the Griev-
ance Board shall not consider or re-
solve the grievance, unless the griev-
ance is presented within a period of 3
years after the occurrence or occur-
rences giving rise to the grievance, ex-
cept that if the grievance arose earlier
than 2 years prior to the effective date
of these regulations, the grievance
shall be so barred, and no considered
and resolved, unless it is presented
within a period of 2 years after the ef-
fective date of these regulations, There
shall be excluded from the computa-
tion of any such period any time dur-
ing which the grievant was unaware of
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the grounds which are the basis of the
grievance and could not have discov-
ered such grounds if the grievant had
exercised, as determined by the Griev-
ance Board, reasonable diligence.

(c) A grievance shall be deemed pre-
sented to the responsible official
(§16.7(b)), transmitted to post or bu-
reau (§16.7(c)) submitted for agency re-
view (§16.8) or filed with the Grievance
Board §16.11(a):

(1) On the date of its dispatch by tele-
gram, registered or certified mail, or
receipted mail, in a diplomatic pouch;

(2) On the date of its arrival at the
appropriate office, if delivered by any
other means.

§16.5

(a) A grievant may not file a griev-
ance under these procedures if the
grievant has formally requested, prior
to filing a grievance, that the matter
or matters which are the basis of the
grievance be considered or resolved and
relief be provided, under another provi-
sion of law, regulation, or executive
order, and the matter has been carried
to final decision thereunder on its mer-
its or is still under consideration.

(b) If a grievant is not prohibited
from filing a grievance under these reg-
ulations by paragraph (a) of this sec-
tion, the grievant may file under these
regulations notwithstanding the fact
that such grievance may be eligible for
consideration, resolution, and relief
under a regulation or executive order
other than under these regulations, but
such election of remedies shall be final
upon the acceptance of jurisdiction by
the Board.

Relationship to other remedies.

§16.6 Security clearances.

The agencies shall use their best en-
deavors to expedite security clearances
whenever necessary to ensure a fair
and prompt investigation and hearing.

§16.7 Agency procedures.

(a) Initial consideration. (1) Grievances
shall be considered through the steps
provided in this section before they are
filed with the Grievance Board.

(2) During the pendency of agency
procedures under this section, the
grievant may request a suspension of
the proposed action of the character of
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separation or termination of the griev-
ant, disciplinary action against the
grievant, or recovery from the grievant
of alleged overpayment of salary, ex-
penses or allowances, which is related
to the grievance. The request must be
in writing and addressed to the respon-
sible official of the agencies, as des-
ignated in §16.8(a)(2) stating the rea-
sons for such suspension. If the request
is related to separation or termination
of the grievant, and the agency con-
siders that the grievance is not frivo-
lous and is integral to the proposed ac-
tion, the agency shall suspend its pro-
posed action until completion of agen-
cy procedures, and for a period there-
after if mnecessary, consistent with
paragraph (a) of §16.11, to permit the
grievant to file a grievance with the
Board, and to request interim relief
under paragraph (c) of §16.11. If a re-
quest is denied, the agency shall pro-
vide the grievant in writing the reason
for denial. Nothing in these regulations
shall be deemed to preclude an em-
ployee from requesting the suspension
of any proposed action.

(b) Consideration by responsible officer.
(1) While every effort should be made
to resolve a complaint by an initial dis-
cussion between an employee and the
supervisor or responsible officer, an
employee may present the complaint
as a grievance by submitting it in writ-
ing, to that person. (The term ‘‘re-
sponsible officer’” as used herein in-
cludes any appropriate officer who has
immediate jurisdiction over the com-
plaint.) The presentation shall include
a description of the act or condition
which is the subject of the grievance;
its effect on the grievant; any provi-
sion of law, regulation, or agency pol-
icy which the grievant may believe was
violated or misapplied; any documen-
tary evidence readily available to the
grievant on which the grievance rests;
the identity of individuals having
knowledge of relevant facts; and a
statement of the remedial action re-
quested.

(2) The responsible officer, whenever
possible, shall use independent judg-
ment in deciding whether the grievance
is meritorious and what the resolution
of it should be. Within 15 days from re-
ceipt of the written grievance, the re-
sponsible officer shall provide the
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grievant with a written response,
which shall include a statement of any
proposed resolution of the grievance.

(3) If the response denies in whole or
in part the remedial action requested,
such response shall notify the grievant
of the time within which to appeal the
decision, and identity of the senior of-
ficial, or designee, to whom the appeal
should be addressed. In those cases in
which the senior official, or designee,
is the responsible officer to whom the
grievance was initially presented or
has participated in the decision process
and has formally approved the written
response of the responsible officer, the
grievant shall be so notified and ad-
vised that the grievance may be sub-
mitted directly to the agency for re-
view under §16.8.

(¢c) Bureau or post review. (1) If the re-
sponsible officer’s written response
does not resolve the grievance to the
grievant’s satisfaction, within 10 days
of receiving it (or, if no response is re-
ceived, within 25 days after first pre-
senting the grievance), the grievant
may pursue the grievance by transmit-
ting it in writing to the senior official,
or the designee in the bureau or post
which has authority to resolve the
grievance. The written transmission
shall include all the information re-
quired by paragraph (b)(1) of this sec-
tion and copies of any correspondence
under paragraphs (b) (2) and (3) of this
section.

(2) Within 15 days from receipt of the
grievance that official shall provide
the grievant with a written decision,
including any proposed resolution of
the grievance. If the decision denies in
whole or in part the remedial action re-
quested, the communication shall no-
tify the grievant of the time within
which to submit the grievance for
agency review and the identity of the
appropriate agency official to whom
the grievance should be addressed.

§16.8 Agency review.

(a) Submission. (1) An employee may
submit the grievance for agency review
if the grievance (i) is not within the ju-
risdiction of a post or bureau, or (ii)
the grievance has been considered but
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not resolved to the grievant’s satisfac-
tion within the post or bureau as pro-
vided in §16.7(c) within 10 days after re-
ceipt of the post’s or bureau’s decision
(or, if no response is received, within 25
days after presenting it to the senior
official or the designee). The grievant
shall submit it in writing to the re-
sponsible official of the agency which
has control of the act or condition
which is the subject of the grievance.

(2) Responsible officials. The respon-
sible officials of the agencies are the
Deputy Assistant Secretary for Per-
sonnel (State), the Director of Per-
sonnel and Manpower (AID), and the
Chief, Employee-Management Rela-
tions Division (USIA).

(3) Contents. (i) A request for agency
review shall include a description of
the act or condition which is the sub-
ject of the grievance; its effect on the
grievant; any provision of law, regula-
tion or agency policy which the griev-
ant may believe was violated or mis-
applied; copies of any correspondence
under §16.7(a), any documentary evi-
dence readily available to the grievant
on which the grievance rests; the iden-
tity of individuals having knowledge of
relevant facts; and a statement of the
remedial action requested.

(ii) The responsible official shall re-
view the grievance on the basis of
available documentary evidence, and,
in that official’s discretion, interview
persons having knowledge of the facts.
The agency review shall be completed
and its decision dispatched within 90
days from the date of the initial writ-
ten presentation of the grievance. The
grievant shall be informed in writing of
the findings of the responsible official
and any proposed resolution of the
grievance. The communication shall
also include the time within which the
grievant may file a grievance with the
Grievance Board and the appropriate
procedure to be followed in this re-
spect.

§16.9 Records.

All official records concerning agen-
cy consideration of grievances, except
those appropriate to implementation of
decisions favorable to grievants, shall
be kept separate from the official per-
sonnel record of the grievant and any
other individuals connected with the

90

22 CFR Ch. | (4-1-03 Edition)

grievance, and shall not be accessible
to agency personnel other than the
grievant, the grievant’s representative,
and those responsible for consideration
of grievances.

§16.10 Foreign Service Grievance
Board.
(a) Establishment and composition.

There is hereby established a Foreign
Service Grievance Board for the De-
partment of State, the Agency for
International Development and the
U.S. Information Agency to consider
and resolve grievances under these pro-
cedures.

(b) The Grievance Board shall consist
of not less than 5 members nor more
than 15 members (including a chair-
person) who shall be independent, dis-
tinguished citizens of the United
States, well known for their integrity,
who are not active officers, employees,
or consultants of the Foreign Affairs
agencies (except consultants who
served as public members of the In-
terim Grievance Board previously es-
tablished under section 660, Volume 3,
Foreign Affairs Manual) but may be re-
tired officers or employees. On its ini-
tial establishment, the Board shall
consist of 15 members including chair-
person.

(c) The Board may act by or through
panels or individual members des-
ignated by the chairperson, except that
hearings within the continental United
States shall be held by panels of at
least three members unless the parties
agree otherwise. Reference in these
regulations to the Grievance Board
shall be considered to be reference to a
panel or member of the Grievance
Board where appropriate. All members
of the Grievance Board shall act as im-
partial individuals in considering
grievances.

(d) The members of the Grievance
Board, including the chairperson, shall
be appointed by the Secretary of State
after being designated by the written
agreement of the Foreign Affairs agen-
cies and the employee organization.

(e) The Board chairperson and other
members shall be appointed for terms
of 2 years, subject to renewal upon the
agreement of the Foreign Affairs agen-
cies and the employee organization; ex-
cept that the terms of 7 of the initially
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appointed members shall expire at the
end of one year.

(f) Any vacancies shall be filled by
the Secretary of State upon the nomi-
nation by the Board following the
agreement of the agencies and the em-
ployee organization.

(g) Compensation. Members, including
the chairperson, who are not employees
of the Federal Government shall re-
ceive compensation for each day they
are performing their duties as members
of the Grievance Board (including trav-
el time) at the daily rate paid an indi-
vidual at GS-18 level of the General
Schedule under section 5332 of title 5 of
the United States Code.

(h) Removal. Grievance Board mem-
bers shall be subject to removal by the
Secretary of State for corruption,
other malfeasance, or the dem-
onstrated incapacity to perform their
functions. No member shall be removed
from office until after the Board of the
Foreign Service has conducted a hear-
ing and made its recommendations in
writing to the Secretary of State, ex-
cept where the right to a hearing is
waived in writing. The Board of the
Foreign Service shall provide a mem-
ber with full notice of the charges
against that member, and afford a
member the right to counsel, to exam-
ine and cross-examine witnesses, and
to present documentary evidence.

(1) Grievance Board procedures. In ac-
cordance with part J, title VI of the
Act, the Board may adopt regulations
concerning the organization of the
Board and such other regulations as
mey be necessary to govern its pro-
ceedings.

(j) Board facilities and staff support.
The Grievance Board may obtain facili-
ties, services, and supplies through the
general administrative services of the
Department of State. All expenses of
the Board, including necessary costs of
the grievant’s travel and travel-related
expenses, shall be paid out of funds ap-
propriated to the Department for obli-
gation and expenditure by the Board.
At the request of the Board, officers
and employees on the rolls of the For-
eign Affairs agencies may be assigned
as staff employees to the Grievance
Board. Within the limit of appropriated
funds, the Board may appoint and fix
the compensation of such other em-
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ployees as the Board considers nec-
essary to carry out its functions. The
officers and employees so appointed or
assigned shall be responsible solely to
the Grievance Board and the Board
shall prepare the performance evalua-
tion reports for such officers and em-
ployees. The records of the Grievance
Board shall be maintained by the
Board and shall be separate from all
other records of the Foreign Affairs
agencies.

§16.11 Grievance Board consideration
of grievances.

(a) Filing of grievance. A grievant
whose grievance is not resolved satis-
factorily under agency procedures
(§16.7) shall be entitled to file a griev-
ance with the Grievance Board no later
than 60 days after receiving the agency
decision. In the event that an agency
has not provided its decision within 90
days of presentation, the grievant shall
be entitled to file a grievance with the
Grievance Board no later than 150 days
after the date of presentation to the
agency. The Board may extend or
waive, for good cause, the time limits
stated in this section.

(b) Exhaustion of agency procedures. In
the event that the Grievance Board
finds that a grievance has not been pre-
sented for agency consideration or that
a grievance has been expanded or modi-
fied to include materially different ele-
ments, the Board shall return the
grievance to the official responsible for
final agency review unless the agency
waives any objection to Board consid-
eration of the grievance without such
review.

(c) Prescription of interim relief. If the
Grievance Board determines that the
agency is considering any action of the
character of separation or termination
of the grievant, disciplinary action
against the grievant, or recovery from
the grievant of alleged overpayment of
salary, expenses, or allowances, which
is related to a grievance pending before
the Board, and that such action should
be suspended, the agency shall suspend
such action until the Board has ruled
upon the grievance. Notwithstanding
such suspension of action, the head of
the agency concerned or a chief of mis-
sion or principal officer may exclude
an officer or employee from official
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premises or from the performance of
specified duties when such exclusion is
determined in writing to be essential
to the functioning of the post or office
to which the officer or employee is as-
signed.

(d) Inquiry into grievances. The Board
shall conduct a hearing at the request
of a grievant in any case which in-
volves disciplinary action, or a griev-
ant’s retirement from the Service
under sections 633 and 634 of the Act, or
which in the judgment of the Board can
best be resolved by a hearing or by
presentation of oral argument. In those
grievances in which the Board holds no
hearing, the Board shall offer to each
party the opportunity to review and to
supplement, by written submission, the
record of proceedings prior to its deci-
sion.

§16.12 Hearing.

(a) Appearances and representation.
The grievant, a reasonable number of
representatives of the grievant’s own
choosing, and a reasonable number of
agency representatives, are entitled to
be present at the hearing. The Griev-
ance Board may, after considering the
views of the parties and any other indi-
viduals connected with the grievance,
decide that a hearing should be open to
others.

(b) Conduct of hearing. (1) Testimony
at a hearing shall be given by oath or
affirmation which any Board member
or person designated by the Board shall
have authority to administer.

(2) Bach party shall be entitled to ex-
amine and cross-examine witnesses at
the hearing or by deposition, and to
serve interrogatories answered by the
other party unless the Board finds such
interrogatory irrelevant or immate-
rial. Upon request of the Board, or
upon a request of the grievant deemed
relevant and material by the Board,
and agency shall promptly make avail-
able at the hearing or by deposition
any witness under its control, super-
vision or responsibility, except that if
the Board determines that the presence
of such witness at the hearing is re-
quired for just resolution of the griev-
ance, then the witness shall be made
available at the hearing, with nec-
essary costs and travel expenses pro-
vided by the agency.
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(3) During any hearings held by the
Board, any oral or documentary evi-
dence may be received but the Board
shall exclude any irrelevant, immate-
rial, or unduly repetitious evidence
normally excluded in hearings con-
ducted under the Administrative Pro-
cedures Act (6 U.S.C. 556).

(4) A verbatim transcript shall be
made of any hearing and shall be part
of the record of proceedings.

§16.13 Decisions.

(a) Upon completion of the hearing or
the compilation of such record as the
Board may find appropriate in the ab-
sence of a hearing, the board shall ex-
peditiously decide the grievance on the
basis of the record of proceedings. In
each case the decision of the Board
shall be in writing, shall include find-
ings of fact, and shall include the rea-
sons for the Board’s decision.

(b) If the Grievance Board finds that
the grievance is meritorious, the Board
shall have the authority within the
limitations of the authority of the
head of the agency, to direct the agen-
cy:

(1) To correct any official personnel
record relating to the grievant which
the Board finds to be inaccurate, erro-
neous, or falsely prejudicial;

(2) To reverse and administrative de-
cision denying the grievant compensa-
tion including related within-class sal-
ary increases pursuant to section 625 of
the Act or any other perquisite of em-
ployment authorized by law or regula-
tion when the Board finds that such de-
nial was arbitrary, capricious, or con-
trary to law or regulation;

(3) To retain in service and employee
whose termination would be in con-
sequence of the matter by which the
employee is aggrieved;

(4) To reinstate with back pay, under
applicable law and regulations, an em-
ployee where it is clearly established
that the separation or suspension with-
out pay of the employee was unjusti-
fied or unwarranted;

(5) To order an extension of the time
of an employee’s eligibility for pro-
motion to a higher class where the em-
ployee suffered career impairment in
consequence of the matter by which
the employee is aggrieved;
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(6) To order that an employee be pro-
vided with facilities relating to the
physical working environment which
the employee has been denied arbi-
trarily, capriciously or in violation of
applicable regulation.

(c) Such orders of the Board shall be
final, subject to judicial review as pro-
vided for in section 694 of the Act, ex-
cept that reinstatement of former offi-
cers who have filed grievances under
§16.1(c)(7) shall be presented as Board
recommendations, the decision on
which shall be subject to the sole dis-
cretion of the agency head or designee,
who shall take into account the needs
of the Service in deciding on such rec-
ommendations, and shall not be sub-
jected to judicial review under section
694 of the Act. The reason(s) for the
agency head’s (or designee’s) decision
will be conveyed in writing to the
Board and the grievant.

(d) If the Board finds that the griev-
ance is meritorious and that remedial
action should be taken that directly re-
lates to promotion or assignment of
the grievant, or to other remedial ac-
tion, including additional step in-
creases, not provided for in paragraph
(b) of this section, or if the Board finds
that the evidence before it warrants
disciplinary action against any officer
or employee, it shall make an appro-
priate recommendation to the head of
the agency, and forward to the head of
the agency the record of the Board’s
proceedings, including the transcript of
the hearing, if any. The head of the
agency (or designee, who shall not have
direct responsibility for administrative
management) shall make a written de-
cision to the parties and to the Board
on the Board’s recommendation within
30 days from receipt of the rec-
ommendation. A recommendation of
the Board may be rejected in part or in
whole if the action recommended
would be contrary to law, would ad-
versely affect the foreign policy or se-
curity of the United States, or would
substantially impair the efficiency of
the Service. If the decision rejects the
Board’s recommendation in part or in
whole, the decision shall state specifi-
cally any and all reasons for such ac-
tion. Pending the decision, there shall
be no ex parte communications con-
cerning the grievance between the
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agency head, or designee, and any per-
son involved in the grievance pro-
ceeding.

§16.14 Reconsideration of a grievance.

A grievant whose grievance is found
not to be meritorious by the Board
may obtain reconsideration by the
Board only upon presenting newly dis-
covered or previously unavailable ma-
terial evidence not previously consid-
ered by the Board and then only upon
approval of the Board.

§16.15 Judicial review.

Any aggrieved party may obtain judi-
cial review of these regulations, and re-
visions thereto, and final actions of the
agency head (or designee) or the Griev-
ance Board hereunder, in the District
Courts of the United States, in accord-
ance with the standards set forth in
chapter 7 of title 5 of the United States
Code. Section 706 of title 5 shall apply
without limitation or exception.

PART 17—OVERPAYMENTS TO AN-
NUITANTS UNDER THE FOREIGN
SERVICE RETIREMENT AND DIS-
ABILITY SYSTEM

Sec.
17.1
17.2
17.3
17.4
17.5

Definitions.

General provisions.

Notice to annuitants.

Initial determination.

Standards.

17.6 Notice of decision and right of appeal.
17.7 Appeal.

AUTHORITY: 22 U.S.C. 842; 22 U.S.C. 1061; 22
U.8.C. 2658; and E.O. 10897 (256 FR 12439).

SOURCE: 44 FR 47928, Aug. 16, 1979, unless
otherwise noted.

§17.1 Definitions.

(a) Act means the Foreign Service
Act of 1946, as amended.

(b) Annuitant has the meaning set
forth in section 804(1) of the Act (22
U.S.C. 1064(1)).

(c) Foreign Service Grievance Board
means the Board established by 22 CFR
16.10 under sections 691 and 692 of the
Act (22 U.S.C. 1037-1037c).

(d) Overpayments has the same mean-
ing as in §822(d) of the Act (22 U.S.C.
1076a(d)).

(e) Secretary means the Secretary of
State.
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§17.2 General provisions.

Section 822(d) of the Act (22 U.S.C.
1076(d)) provides recovery of overpay-
ments by the Department of State of
benefits to annuitants may not be
made when, in the judgment of the Sec-
retary, the individual recipient is with-
out fault and recovery would be
against equity and good conscience or
administratively infeasible. This part
establishes procedures for notification
to annuitants of their rights, for ad-
ministrative determination of those
rights and for appeals of negative de-
terminations. This part also estab-
lishes procedures by which an annu-
itant can contest a determination that
the annuitant has been overpaid.

§17.3

The Office of Finance, Department of
State, shall give written notification
to any person who has received an
overpayment, the cause of the overpay-
ment, the intention of the Department
to seek repayment of the overpayment,
and the basis for that action, the right
of the annuitant to contest the alleged
overpayment or to request a waiver of
recovery, and the procedure to follow
in case of such contest or appeal. The
notification shall allow at least 30 days
from its date within which the annu-
itant may file a written response,
which may include evidence, argument,
or both.

Notice to annuitants.

§17.4 Initial determination.

(a) The Director of the Office of Fi-
nance will be responsible for preparing
an administrative file as a basis for de-
termination in each case where an an-
nuitant contests a claim to recover
overpayment or requests waiver of re-
covery. This file shall include: all cor-
respondence with the annuitant; docu-
mentation on the computation of the
annuity or annuities in question; and
any information available to the De-
partment which bears on the applica-
tion of the standards of waiver of re-
covery to the particular case.

(b) On the basis of the administrative
file, the Director, after consultation
with and review of the preliminary
findings by the Office of the Legal Ad-
viser and Office of Employee Relations,
Bureau of Personnel, shall prepare a
preliminary finding. This preliminary
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finding shall contain a positive or neg-
ative determination on all material
issues raised by the contest or request
for waiver. In the latter case, there
shall be a determination of the applica-
bility or non-applicability of each of
the standards set forth in §17.5.

(c) The Director shall make the final
administrative determination.

(d) At any time before the final ad-
ministrative decision, the Director
may request the annuitant to supple-
ment his or her submission with addi-
tional factual information and may re-
quest that the annuitant authorize the
Department of State to have access to
bank and other financial records bear-
ing on the application of these regula-
tions.

§17.5 Standards.

(a) General. (1) Waiver of overpay-
ment will not be allowed in any case
prior to receipt and evaluation of a
statement of financial responsibility,
duly sworn by the recipient of the over-
payment, except in those cases where
the facts make it obvious that the indi-
vidual has no capacity to repay. Such
statement will be waived in the latter
case.

(2) Waiver of overpayment will not be
allowed when overpayment has been
made to an estate.

(b) Fault. (1) Determinations of
“fault’” or the absence thereof, will be
made according to the commonly un-
derstood and standard concepts of eq-
uity applicable thereto.

(2) A prerequisite to waiver of over-
payment shall be clear and convincing
showing that the person from whom re-
covery would otherwise be made did
not cause, or was not otherwise respon-
sible for the overpayment, i.e., he or
she performed no act of commission or
omission that resulted in the overpay-
ment. Pertinent consideration to be
made in this area are:

(i) Whether payment resulted from
the individual’s incorrect (not nec-
essarily fraudulent) statement.

(ii) Whether he or she knew the pay-
ment was erroneous and, if so, whether
his or her subsequent failure to act re-
sulted from desire or ignorance.

(iii) Whether he or she failed to dis-
close material facts in his or her pos-
session.
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(iv) Whether he or she could have de-
termined that the payment was erro-
neous.

(¢c) Equity and good conscience. (1)
“Equity and good conscience’ as de-
fined in equity and the commonly un-
derstood meaning thereof shall be at-
tached to waiver determinations. In ad-
dition, the decision must be made
whether the exercise of waiver of over-
payment would be in opposition to the
basic purpose of title VII of the For-
eign Service Act (22 U.S.C. 1061, et seq.)
and would injure the administration of
such title.

(2) The following guides will also be
applied, as appropriate:

(i) Waiver of overpayment may be
granted when an individual by reason
of receipt of the overpayment has: (a)
Relinquished a valuable right; or (b)
changed his or her position for the
worse.

(ii) Waiver of overpayment may be
granted when the individual has con-
sistently acted in good faith regarding
the overpayment.

(iii) Waiver of overpayment cannot
be granted when the individual has
been found to be at fault or if the over-
payment has been obtained by fraud.

§17.6 Notice of decision and right of
appeal.

If the annuitant, without good cause
shown, fails or refuses to produce the
requested additional information or
authorization, the Department of State
is entitled to made adverse inferences
with respect to the matters sought to
be amplified, clarified, or verified.

(a) The final administrative decision
shall be reduced to writing and the Di-
rector shall send it expeditiously to the
annuitant.

(b) If the decision is adverse to the
annuitant, the notification of the deci-
sion shall include a written description
of the annuitant’s rights of appeal to
the Foreign Service Grievance Board,
including time to file, where to file,
and applicable procedure.

§17.7 Appeal.

The Foreign Service Grievance Board
shall entertain any appeal under this
part in accordance with the regulations
of the Board set forth in 22 CFR part
16. The Director of the Office of Fi-

§18.1

nance, with such assistance as may be
necessary, shall represent the Depart-
ment in proceedings before the Board.
The decision of the Board is final.

PART 18—REGULATIONS CON-
CERNING POST EMPLOYMENT
CONFLICT OF INTEREST

Subpart A—General Provisions

Sec.
18.1
18.2
18.3
18.4

Scope.
Definitions.
Director General.
Records.

Subpart B—Applicable Rules

18.5 Interpretative
opinions.

standards; advisory

Subpart C—Administrative Enforcement
Proceedings

18.6 Authority to prohibit appearances.

18.7 Report of violation by a former em-
ployee.

18.8 Institution of proceeding.

18.9 Contents of complaint.

18.10 Service of complaint and other papers.

18.11 Answer.

18.12 Motions and requests.

18.13 Representation.

18.14 Hearing examiner.

18.15 Hearings.

18.16 Evidence.

18.17 Depositions.

18.18 Proposed findings and conclusions.

18.19 Decision of the hearing examiner.

18.20 Appeal to the Board of Appellate Re-
view.

18.21 Decision of the Board of Appellate Re-
view.

18.22 Notice of disciplinary action.

AUTHORITY: 18 U.S.C. 207, as amended, 92
Stat. 1864.

SOURCE: 46 FR 2608, Jan. 12, 1981, unless
otherwise noted.

Subpart A—General Provisions

§18.1 Scope.

This part contains rules governing
disciplinary action against a former of-
ficer or employee of the Department of
State, including the Foreign Service,
because of a violation of the post em-
ployment conflict of interest prohibi-
tions. Such disciplinary action may in-
clude prohibition from practice before
the Department of State and any com-
ponent thereof as defined in this part.
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§18.2 Definitions.

For the purpose of this part—

(a) The term Department means the
Department of State and includes the
Foreign Service.

(b) The term Director General means
the Director General of the Foreign
Service and Director of Personnel.

(c) The term practice means any in-
formal or formal appearance before, or,
with the intent to influence, any oral
or written communication to the De-
partment on a pending matter of busi-
ness on behalf of any other person (ex-
cept the United States).

§18.3 Director General.

The Director General shall institute
and provide for the conduct of discipli-
nary proceedings involving former em-
ployees of the Department as author-
ized by 18 U.S.C. 207(j), and perform
such other duties as are necessary or
appropriate to carry out his/her func-
tions under this part.

§18.4 Records.

The roster of all persons prohibited
from practice before the Department
shall be available to public inspection
at the Office of Director General. Other
records may be disclosed upon specific
request, in accordance with appro-
priate disclosure regulations of the De-
partment.

Subpart B—Applicable Rules

§18.5 Interpretative standards; advi-

sory opinions.

(a) A determination that a former of-
ficer or employee of the Department
violated 18 U.S.C. 207(a), (b) or (c) will
be made in conformance with the
standards established in the interpreta-
tive regulations promulgated, either in
interim or final form by the Office of
Government Ethics and published at 5
CFR part 737.

(b) Former officers and employees of
the Department wanting to Kknow
whether a proposed course of conduct
would be in conformity with the Act or
the interpretive regulations thereunder
may contact the Assistant Legal Ad-
viser for Management to request an ad-
visory opinion.
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Subpart C—Administrative
Enforcement Proceedings

§18.6 Authority to prohibit appear-
ances.

Pursuant to 18 U.S.C 207(j), if the Di-
rector General finds, after notice and
opportunity for a hearing, that a
former officer or employee of the De-
partment has violated 18 U.S.C. 207(a),
(b) or (c), the Director General in his/
her discretion may prohibit that per-
son from engaging in practice before
the Department for a period not to ex-
ceed five years, or may take other ap-
propriate disciplinary action.

§18.7 Report of violation by a former
employee.

(a) If an officer or employee of the
Department has reason to believe that
a former officer or employee of the De-
partment has violated any provision of
this part, or if any such officer or em-
ployee receives information to that ef-
fect, he/she shall promptly make a
written report thereof, which report or
a copy thereof shall be forwarded to
the Director General. If any other per-
son has information of such violations,
he/she may make a report thereof to
the Director General or to any officer
or employee of the Department.

(b) The Director General shall coordi-
nate proceedings under this part with
the Department of Justice in cases
where it initiates criminal prosecution.

§18.8 Institution of proceeding.

Whenever the Director General deter-
mines that there is sufficient reason to
believe that any former officer or em-
ployee of the Department has violated
18 U.S.C. 207(a), (b) or (c), he/she may
institute an administrative discipli-
nary proceeding. The proceeding may
be for that person’s suspension from
practice before the Department or for
some lesser penalty. The proceeding
shall be instituted by a complaint
which names the respondent and is
signed by the Director General and
filed in his/her office. Except in cases
of willfulness, or where time, the na-
ture of the proceeding, or the public in-
terest does not permit, a proceeding
will not be instituted under this sec-
tion until facts or conduct which may
warrant such action have been called
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to the attention of the proposed re-
spondent in writing and he/she has
been accorded the opportunity to pro-
vide his/her position on the matter.

§18.9 Contents of complaint.

A complaint shall plainly and con-
cisely describe the allegations which
constitute the basis for the proceeding.
A complaint shall be deemed sufficient
if it fairly informs the respondent of
the charges against him/her so that the
respondent is able to prepare a defense.
Written notification shall be given of
the place and of the time within which
the respondent shall file his/her an-
swer, which time shall not be less than
15 days from the date of service of the
complaint. Notice shall be given that a
decision by default may be rendered
against the respondent in the event he/
she fails to file an answer.

§18.10 Service of complaint and other
papers.

(a) Complaint. The complaint or a
copy thereof may be served upon the
respondent by certified mail; by deliv-
ering it to the respondent or his/her at-
torney or agent of record either in per-
son; or by leaving it at the office or
place of business of the respondent, at-
torney or agent; in any other manner
which has been agreed to by the re-
spondent; or by first-class mail in case
of a person resident abroad.

(b) Service of papers other than com-
plaint. Any paper other than the com-
plaint may be served upon a respondent
as provided in paragraph (a) of this sec-
tion or by mailing the paper by first-
class mail to the respondent at the last
address known to the Director General,
or by mailing the paper by first-class
mail to the respondent’s attorney or
agent of record. Such mailing shall
constitute complete service.

(c) Whenever the filing of a paper is
required or permitted in connection
with a proceeding, and the place of fil-
ing is not specified by this subpart or
by rule or order of the hearing exam-
iner, the paper shall be filed with the
Director General, Department of State,
Washington, DC 20520. All papers shall
be filed in duplicate.
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§18.11 Answer.

(a) Filing. The respondent’s answer
shall be filed in writing within the
time specified in the complaint or no-
tice of institution of the proceeding,
unless on application the time is ex-
tended by the Director General. The
answer shall be filed in duplicate with
the Director General.

(b) Contents. The answer shall con-
tain a statement of facts which con-
stitute the grounds of defense, and it
shall specifically admit or deny each
allegation set forth in the complaint.
The respondent may also state affirma-
tively special matters of defense.

(c) Failure to deny or answer allega-
tions in the complaint. Every allegation
in the complaint which is not denied in
the answer shall be deemed to be ad-
mitted and may be considered as
proved. Failure to file an answer with-
in the time prescribed in the notice to
the respondent, except as the time for
answer is extended by the Director
General shall constitute a waiver of
hearing, and the Director General may
make his/her decision by default with-
out a hearing or further procedure.

§18.12 Motions and requests.

Motions and requests, including re-
quests to intervene, may be filed with
the Director General.

§18.13 Representation.

A respondent or proposed respondent
may appear in person or he/she may be
represented by counsel or other rep-
resentative. The Director General may
be represented by an attorney or other
employee of the Department.

§18.14 Hearing examiner.

(a) After an answer is filed, if the Di-
rector General decides to continue the
administrative disciplinary pro-
ceedings, he/she shall appoint a hearing
examiner to conduct those proceedings
under this part.

(b) Authorities. Among other powers,
the hearing examiner shall have au-
thority, in connection with any pro-
ceeding assigned or referred to him/her,
to do the following:

(1) Take evidence under appropriate
formalities;
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(2) Make rulings upon motions and
requests;

(3) Determine the time and place of
hearing and regulate its course and
conduct;

(4) Adopt rules of procedure and mod-
ify the same from time to time as occa-
sion requires for the orderly disposi-
tion of proceedings;

(5) Rule upon offers of proof, receive
relevant evidence, and examine wit-
nesses;

(6) Take or authorize the taking of
depositions;

(7) Receive and consider oral or writ-
ten argument on facts or law;

(8) Hold or provide for the holding of
conferences for the settlement or sim-
plification of the issues by consent of
the parties;

(9) Perform such acts and take such
measures as are necessary or appro-
priate to the efficient conduct of any
proceeding; and

(10) Make initial decisions.

§18.15

Hearings shall be stenographically
recorded and transcribed and the testi-
mony of witnesses shall be taken under
oath or affirmation. Hearings will be
closed unless an open hearing is re-
quested by the respondent, except that
if classified information or protected
information of third parties is likely to
be adduced at the hearing, it will re-
main closed. If either party to the pro-
ceeding fails to appear at the hearing,
after due notice thereof has been sent
to him/her, he/she shall be deemed to
have waived the right to a hearing and
the hearing examiner may make a de-
cision against the absent party by de-
fault.

§18.16 Evidence.

The rules of evidence prevailing in
courts of law and equity are not con-
trolling in hearings under this part.
However, the hearing examiner shall
exclude evidence which is irrelevant,
immaterial, or unduly repetitious.

Hearings.

§18.17 Depositions.

Depositions for use at a hearing may,
with the consent of the parties in writ-
ing or the written approval of the hear-
ing examiner, be taken by either the
Director General or the respondent or
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their duly authorized representatives.
Depositions may be taken upon oral or
written interrogatories. There shall be
at least 10 days written notice to the
other party. The requirement of a 10-
day written notice may be waived by
the parties in writing. When a deposi-
tion is taken upon written interrog-
atories, any cross-examination shall be
upon written interrogatories. Copies of
such written interrogatories shall be
served upon the other party with the
notice, and copies of any written cross-
interrogation shall be mailed or deliv-
ered to the opposing party at least 5
days before the date of taking the
depositions, unless the parties mutu-
ally agree otherwise. Expenses in the
reporting of depositions shall be borne
by the party at whose instance the dep-
osition is taken.

§18.18 Proposed findings and conclu-
sions.

Except in cases where the respondent
has failed to answer the complaint or
where a party has failed to appear at
the hearing, the hearing examiner,
prior to making his/her decision, shall
afford the parties a reasonable oppor-
tunity to submit proposed findings and
conclusions and supporting reasons
therefor.

§18.19 Decision of the hearing exam-
iner.

As soon as practicable after the con-
clusion of a hearing and the receipt of
any proposed findings and conclusions
timely submitted by the parties, the
hearing examiner shall make the ini-
tial decision. The decision shall include

(a) A statement of findings and con-
clusions, as well as the reasons or basis
therefor, upon all the material issues
of fact, law, or discretion presented on
the record, and

(b) An order of suspension from prac-
tice before the Department or other ap-
propriate disciplinary action, or an
order of dismissal of the complaint.
The hearing examiner shall file the de-
cision with the Director General and
shall transmit a copy thereof to the re-
spondent or his/her attorney of record.
A party adversely affected by the deci-
sion shall be given notice of his or her
right to appeal to the Board of Appel-
late Review (part 7 of this chapter)
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within 30 days from the date of the
hearing examiner’s decision.

§18.20 Appeal to the Board of Appel-
late Review.

Within 30 days from the date of the
hearing examiner’s decision, either
party may appeal to the Board of Ap-
pellate Review. The appeal shall be
taken by filing notice of appeal, in
triplicate, with the Board of Appellate
Review, which shall state with particu-
larity exceptions to the decision of the
hearing examiner and reasons for such
exceptions. If an appeal is by the Direc-
tor General, he/she shall transmit a
copy thereof to the respondent. Within
30 days after receipt of an appeal or
copy thereof, the other party may file
a reply brief, in triplicate, with the
Board of Appellate Review. If the reply
brief is filed by the Director General,
he/she shall transmit a copy of it to the
respondent. The Director General shall
transmit the entire case record to the
Board of Appellate Review within 30
days after an appeal has been taken.

§18.21 Decision of the Board of Appel-
late Review.

The Board of Appellate Review shall
decide the appeal on the basis of the
record. The decision of the Board shall
be final, and not subject to further ad-
ministrative review. Copies of the
Board’s decision shall be forwarded
promptly to the parties by the Board.

§18.22 Notice of disciplinary action.

Upon the issuance of a final order
suspending a former officer or em-
ployee from practice before the Depart-
ment, the Director General shall give
notice thereof to appropriate officers
and employees of the Department. Offi-
cers and employees of the Department
shall refuse to participate in any ap-
pearance by such former officer or em-
ployee or to accept any communication
which constitutes the prohibited prac-
tice before the Department during the
period of suspension. The Director Gen-
eral shall take other appropriate dis-
ciplinary action as may be required by
the final order.

Pt. 19

PART 19—BENEFITS FOR SPOUSES
AND FORMER SPOUSES OF PAR-
TICIPANTS IN THE FOREIGN SERV-
ICE RETIREMENT AND DISABILITY
SYSTEM

Sec.

19.1 Authorities.

19.2 Definitions.

19.3 Participants.

19.4 Special rules for computing creditable
service for purposes of payments to
former spouses.

19.5 Required notifications to department
respecting spouses and former spouses.
19.5-1 Notification from participant or an-

nuitant.

19.5-2 Notification to
former spouses.
19.5-3 Residence of spouse during service at

unhealthful post.

19.6 Court orders and divorce decrees.

19.6-1 Orders by a court.

19.6-2 Qualifying court order.

19.6-3 Application for payment.

19.6-4 Date of court orders.

19.6-56 Preliminary review.
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19.6-9 Limitations.
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agreements.

19.8 Obligations of members.

19.9 Pension benefits for former spouses.

19.9-1 Entitlement.

19.9-2 Commencement and termination.

19.9-3 Computation and payment of pension
to former spouse.

19.9-4 Effect on annuitant.

19.10 Types of annuities to members.

19.10-1 Full annuity.

19.10-2 Reduced annuity with regular sur-
vivor annuity to spouse or former spouse.

19.10-3 Marriage after retirement.

19.10-4 Death or divorce of a spouse and re-
marriage after retirement.
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19.11-3 Regular
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Department from

survivor annuity for a
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19.11-4 Procedure in event a spouse or
former spouse is missing.

19.11-5 Commencement, termination
adjustment of annuities.

19.11-6 Death during active duty.

19.11-7 Annuity payable to surviving child
or children.

19.11-8 Required elections between survivor
benefits.

19.12 Employment in a Government agency.

19.13 Lump-sum payment.

19.13-1 Lump-sum credit.

19.13-2 Share payable to a former spouse.

19.13-3 Payment after death of principal.

19.14 Waiver of annuity.

and

AUTHORITY: Secs. 206 and 801 of Foreign
Service Act of 1980 (94 Stat. 2079, 2102); Sec.
4 of Act of May 26, 1949 (22 U.S.C. 2658).

SOURCE: 46 FR 12958, Feb. 19, 1981, unless
otherwise noted. Redesignated at 46 FR 18970,
Mar. 27, 1981.

§19.1 Authorities.

Chapter 8 of the Foreign Service Act
of 1980 (Pub. L. 96-465, 94 Stat. 2102)
(hereafter ‘“‘the Act”), and any Execu-
tive order issued under authority of
section 827 of the Act.

§19.2 Definitions.

(a) Agencies means the Department,
the Agency for International Develop-
ment (AID), the International Commu-
nication Agency (USICA), the Foreign
Agricultural Service (FAS), and the
Foreign Commercial Service (FCS).

(b) Annuitant means any person in-
cluding a former participant or sur-
vivor who meets all requirements for
an annuity from the Fund under the
provisions of the Foreign Service Act
of 1980, or any other law and who has
filed claim therefor.

(c) Basic salary means the salary
fixed by law or administrative action
before deductions and exclusive of ad-
ditional compensation of any kind. It
includes the salary fixed by sections
401, 402, 403, and 406 of the Act and sal-
ary incident to assignment under sec-
tion 503 of the Act. Basic salary ex-
cludes premium pay for overtime,
night, Sunday and holiday work, allow-
ances, post and special differentials,
and chargé pay.

(d) Chief of Mission means a principal
officer in charge of a diplomatic mis-
sion of the United States or of a United
States Office abroad which has been
designated diplomatic in nature or any
member of the Foreign Service as-
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signed under the terms of the Act to be
chargé d’affaires or head of such a mis-
sion or office.

(e) Child means, except with ref-
erence to lump-sum payments, an un-
married child, under the age of 18
years, or such unmarried child regard-
less of age who because of physical or
mental disability incurred before age
18 is incapable of self-support. In addi-
tion to the offspring of the participant,
the term includes:

(1) An adopted child;

(2) A stepchild or recognized natural
child who received more than one-half
support from the participant; and

(3) A child who lived with and for
whom a petition of adoption was filed
by a participant, and who is adopted by
the surviving spouse of the participant
after the latter’s death. “Child” also
means an unmarried student under the
age of 22 years. For this purpose, a
child whose twenty-second birthday oc-
curs before July 1 or after August 31 of
a calendar year, and while a student, is
deemed to have become 22 years of age
on the first day of July after the birth-
day.

(f) Court means any court of any
State or of the District of Columbia.

(g) Court Order means any court de-
cree of divorce or annulment, or any
court approved property settlement
agreement incident to any court decree
of divorce or annulment.

(h) Department means the Depart-
ment of State.

(i) Divorce means the dissolution of a
marriage by a final decree of divorce or
annulment.

(j) Ezxpressly provided for means a di-
rection by a court order to divide a
member’s Foreign Service Retirement
benefits or survivor benefits and
awarding a portion of such benefits to
an eligible beneficiary.

(k) Former spousel means a former
wife or husband of a participant or

1Note: Section 804(6) of the Act defines
‘“‘former spouse’ with respect to duration of
marriage as being married to a participant
‘‘for not less than 10 years during periods of
service by that participant which are cred-
itable under section 816.” The Department
interprets this as necessarily implying that
the marriage must have covered a period of
at least one day while the member of the
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former participant who was married to
such participant for not less than ten
years during periods of service by that
participant which are creditable under
section 816 of the Act provided the par-
ticipant was making contributions to
the Fund under section 805 of the Act
during some portion of such service,
and provided the divorce occurred after
February 15, 1981. For this purpose, a
former spouse shall not be considered
as married to a participant for periods
assumed to be creditable under section
808 of the Act in the case of a disability
annuity or section 809 of the Act in the
case of a death in service. A former
spouse will be considered married to a
participant for any extra period of
creditable service provided under sec-
tion 817 of the Act for service at an
unhealthful post during which the
former spouse resided with the partici-
pant. See §19.5-3 for procedures to de-
termine this extra period of marriage.

(1) Fund means the Foreign Service
Retirement and Disability Fund.

(m) M/MED means the Department’s
Office of Medical Services.

(n) Military and naval service means
honorable active service:

(1) In the Armed Forces of the United
States;

(2) In the Regular or Reserve Corps of
the Public Health Service after June
30, 1960; or

(3) As commissioned officer of the
National Oceanic and Atmospheric Ad-
ministration or predecessor organiza-
tion after June 30, 1961.

However, this definition does not in-
clude service in the National Guard,
except when ordered to active duty in
the service of the United States.

(o) Participant means a person as de-
scribed in §19.3.

(p) Previous spouse means any person
formerly married to a principal, wheth-
er or not such person qualifies as a
former spouse under paragraph (k) of
this section.

(a) Principal means a participant or
former participant whose service forms
the basis for a benefit under chapter 8
of the Act for a spouse, previous
spouse, former spouse or child of a par-
ticipant.

Foreign Service was a participant in the Sys-
tem.

§19.3

(r) PER/ER/RET means the Depart-
ment’s Retirement Division in the Bu-
reau of Personnel.

(s) Pro Rata Share means, in the case
of any former spouse of any participant
or former participant, a percentage
which is equal to the percentage that
(1) the number of years and months
during which the former spouse was
married to the participant during the
creditable service of that participant is
of (2) the total number of years and
months of such creditable service.
When making this calculation, item (1)
is adjusted in accordance with para-
graph (K) of this section and item (2) is
adjusted in accordance with §19.4. In
the total period, 30 days constitutes a
month and any period of less than 30
days is not counted.

(t) Spousal Agreement means any writ-
ten agreement between a participant or
former participant, and the partici-
pant’s spouse or former spouse.

(u) Student means a child regularly
pursuing a full-time course of study or
training in residence in a high school,
trade school, technical or vocational
institute, junior college, university, or
comparable recognized educational in-
stitution. A child who is a student
shall not be deemed to have ceased to
be a student during any interim be-
tween school years, semesters, or
terms if the interim or other period of
nonattendance does not exceed 5 cal-
endar months and if the child shows to
the satisfaction of the Retirement Di-
vision (PER/ER/RET) that the child
has a bona fide intention of continuing
to pursue such course during the school
year, semester, or term immediately
following the interim.

(v) Surviving Spouse means the sur-
viving wife or husband of a participant
or annuitant who, in the case of death
in service or marriage after retire-
ment, was married to the participant
or annuitant for at least one year im-
mediately preceding death or is the
parent of a child born of the marriage.

(w) System means the Foreign Service
Retirement and Disability System.

[46 FR 12958, Feb. 19, 1981. Redesignated and
amended at 46 FR 18970, Mar. 27, 1981]
§19.3 Participants.

The following persons are partici-
pants in the System:
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(a) Members of the Service serving
under a career appointment or as a ca-
reer candidate under section 306 of the
Act (1) in the Senior Foreign Service,
or (2) assigned to a salary class in the
Foreign Service Schedule;

(b) Any person not otherwise entitled
to be a participant who has served as
chief of mission or an ambassador at
large for an aggregate period of 20
years or more, exclusive of extra serv-
ice credit for service at unhealthful
posts, and who has paid into the Fund
a special contribution for each year of
service;

(¢) Any individual who was appointed
as a Binational Center Grantee and
who completed, prior to February 15,
1981, at least 5 years of satisfactory
service as a grantee, as determined by
the Director of Personnel of USICA, or
under any other appointment under the
Foreign Service Act of 1946, as amend-
ed, who has paid into the Fund a spe-
cial contribution for such service.

(d) Any person converted to the com-
petitive service pursuant to section
2104 of the Act who elects to partici-
pate in the System pursuant to section
2106(b)(1) or (2) shall remain a partici-
pant so long as he/she is employed in
an agency which is authorized to uti-
lize the Foreign Service personnel sys-
tem.

§19.4 Special rules for computing
creditable service for purposes of
payments to former spouses.

For purposes of determining the pro
rata share of annuity, survivor annuity
or lump-sum payable to a former
spouse, the following shall be consid-
ered creditable service—

(a) The entire period of a principal’s
approved leave without pay during full-
time service with an organization com-
posed primarily of Government em-
ployees irrespective of whether the
principal elects to make payments to
the Fund for this service;

(b) The entire period of Government
service for which a principal received a
refund of retirement contributions
which he/she has not repaid unless the
former spouse received under §19.13 a
portion of the (lump-sum) refund or un-
less a spousal agreement or court order
provided that no portion of the refund
be paid to the former spouse; and
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(c) All creditable service including
service in excess of 35 years.

The period covered by the credit for
unused sick leave is not creditable for
this purpose.

§19.5 Required notifications to De-
partment respecting spouses and
former spouses.

§19.5-1 Notification from participant
or annuitant.

If a participant or former participant
becomes divorced on or after February
15, 1981, he/she shall notify the Depart-
ment (PER/ER/RET) of the divorce on
or prior to its effective date. The no-
tice shall include the effective date of
the divorce, the full name, mailing ad-
dress, and date of birth of the former
spouse and the date of the member’s
marriage to that person, and enclose a
certified copy of the divorce decree. If
there is a court order or spousal agree-
ment concerning payment or non-
payment of Foreign Service benefits to
the former spouse, the original or a
certified copy of the order or agree-
ment shall also be forwarded to PER/
ER/RET. In the absence of a court
order or spousal agreement providing
otherwise, the Department will pay a
pro rata share of the member’s benefits
to the former spouse. (A former spouse
of a former participant who separated
from the Service on or before February
15, 1981 is not eligible for a pension
under §19.9, i.e. not eligible for a pro
rata share of the principal’s annuity.)
Upon receipt of notice of a divorce, a
court order, or spousal agreement, the
Department will proceed as indicated
in §19.6 or §19.7. Delinquent notice to
the Department of the divorce of an an-
nuitant will result in retroactive pay-
ments to any qualified former spouse
to the extent that the retroactive pay-
ments can be deducted from future an-
nuity payments to the principal as
stated in §19.6-4.

§19.5-2 Notification to
from former spouses.

Department

A former spouse is obligated to no-
tify the Department of the following on
a timely basis:

(a) A divorce from a participant or
former participant when the former
spouse is notified by the court of the
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divorce before the participant is noti-
fied;

(b) Any change in address; and

(c) Any remarriage.

Notices shall be sent to the Depart-
ment of State, Attention PER/ER/RET,
Washington, DC 20520.

§19.5-3 Residence of spouse during
service at unhealthful post.

(a) The calculation of the pro rata
share of benefits for a former spouse,
and the determination of whether a
person qualifies as a ‘‘former spouse”
depends on the length of the marriage.
The latter, under the definition in the
Act and when the principal has re-
ceived extra service credit for an as-
signment to an unhealthful post, de-
pends upon whether a spouse has re-
sided with +the principal at the
unhealthful post. In order to determine
residency for this purpose, whenever a
married participant is assigned to an
unhealthful post for which he/she does
not receive post differential and does
receive or request extra service credit,
the participant shall report on Form
OF-140, Election to Receive Extra
Service Credit Towards Retirement,
whether his/her spouse is or is not re-
siding at the post. Although a chief of
mission is not required to submit Form
OF-140 in order to receive extra credit
for service at an unhealthful post, he/
she must nevertheless submit this form
if the chief of mission has a spouse that
does not accompany him/her at post for
the entire assignment. Both the partic-
ipant and spouse shall sign the com-
pleted form. If there is a change in resi-
dence of the spouse during the assign-
ment, a new joint Form OF-140 shall be
filed to report the change.

(b) Whenever a participant retires or
becomes divorced, or whenever a
former participant becomes divorced
who has extra service credit for assign-
ment at unhealthful posts completed
prior to the issuance of this regulation
who was married during at least a por-
tion of the assignment, the participant
or former participant shall submit a
statement to PER/ER/RET reporting
on whether his/her spouse resided at
the unhealthful post and the dates of
such residence. The statement shall be
signed by the principal and his/her

§19.6-1

spouse or former spouse whenever pos-
sible.

(c) In the event of a disagreement be-
tween a principal and his/her spouse or
former spouse concerning residency at
an unhealthful post, or the submission
of a report or statement by a principal
showing a period of nonresidence at a
post by a spouse which is not signed by
the spouse, the determination of resi-
dence will be made by PER/ER/RET
and based on records in the Depart-
ment of payments for travel and allow-
ances plus any other evidence that can
be adduced. In the absence of any evi-
dence to the contrary, the assumption
will be made that the spouse resided at
the post.

§19.6 Court orders and divorce de-
crees.

§19.6-1 Orders by a court.

(a) A court may—

(1) Fix the amount of any pension to
a former spouse under §19.9, or order
that none be paid;

(2) Fix the amount of any regular
survivor annuity to a former spouse
under paragraphs (a) and (b) of §19.11,
or order that none be paid;

(3) Order provision of an additional
survivor annuity for a spouse or former
spouse under §19.10-5;

(4) Fix the amount of any benefit
under §19.10-6 based on recall service
payable to a former spouse to whom
the annuitant was married during any
portion of the recall service, or order
that none be paid;

(5) Fix the amount of any lump-sum
payable to a former spouse under §19.13
or order that none be paid;

(6) Order, to the extent consistent
with any obligation stated in §19.8 be-
tween a participant and a former
spouse, and pursuant to any court de-
cree of divorce, legal separation or an-
nulment or any court ordered or ap-
proved property settlement agreement
incident to any court decree of divorce,
legal separation, or annulment, that
any payment from the Fund which
would otherwise be made to a former
participant based on his/her service
shall be paid (in whole or in part) by
the Secretary of State to a previous
spouse or child of such participant. No
apportionment under this paragraph
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may be made of a payment authorized
to be paid to a survivor of a participant
or annuitant.

(b) An order by a court that does not
meet the definition of ‘‘court” in
§19.2(f) is not valid for purposes of this
section even though a divorce decree
issued by such court may be a basis for
pro rata share payments to a former
spouse as described in these regula-
tions.

§19.6-2 Qualifying court order.

(a) To be valid for purposes of this
section, a court order must be found to
be ‘“‘qualified”’” by PER/ER/RET acting
for the Secretary of State. A qualifying
court order must—

(1) Be consistent with the terms of
the Act and applicable regulations;

(2) Not direct payment of an amount
in excess of the maximum amount au-
thorized to be paid by the relevant reg-
ulation;

(3) Direct that payments be made to
an eligible beneficiary from a prin-
cipal’s Foreign Service retirement ben-
efit or survivor benefit. If a court di-
rects or implies that a principal, rather
than the Secretary of State or the Gov-
ernment, make the payments, the
order will not be considered qualified
unless the principal does not object
during the 30-day notice period pro-
vided under §19.6-6;

(4) Define the amount to be paid to a
beneficiary in way so that it can be
readily calculated from information in
the normal files of the Department;

(56) Not make payment contingent
upon events other than those on which
other payments from the Fund are
based such as age, marital status and
school attendance; and

(6) Not be in conflict with any pre-
viously issued court order which re-
mains valid.

(b) No apportionment of annuity to a
beneficiary under §19.6-1(a) (1) or (6)
shall exceed the net annuity of the
principal. The net annuity is computed
by excluding from the gross annuity
the amounts which are:

(1) Owed by the individual to the
United States;

(2) Deducted for health benefits pre-
miums pursuant to section 8906 of Title
5, United States Code;
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(3) Deducted for life insurance pre-
miums under the Government Life In-
surance Program;

(4) Owed due to overpayment of annu-
ity;

(5) Properly withheld for Federal in-
come tax purposes, if amounts with-
held are not greater than they would
be if the individual claimed all depend-
ents to which he/she was entitled.

[46 FR 12958, Feb. 19, 1981. Redesignated and
amended at 46 FR 18970, Mar. 27, 1981]

§19.6-3 Application for payment.

(a) To receive payment from the
Fund pursuant to a court award, the
beneficiary must submit an application
in writing to the Chief of the Retire-
ment Division (PER/ER/RET), Depart-
ment of State, Washington, DC 20520.
The application must be typed or print-
ed, signed by the beneficiary, and in-
clude—

(1) The full name, date of birth, cur-
rent address and current marital status
of the beneficiary;

(2) Full name and date of birth of the
participant or former participant and
his/her date of birth or other identi-
fying information;

(3) Relationship to the beneficiary,
and if a spouse or former spouse, date
of marriage to and/or divorce from the
participant;

(4) A statement that the court order

has not been amended, superseded, or
set aside;
The original of the court order or a re-
cently certified copy must be enclosed
with the application, or a statement
appended that such a copy has been
sent to the Department by other
means.

(b) When payments are subject to ter-
mination upon the occurrence of a con-
dition subsequent, such as marriage,
remarriage or termination of school-
ing, or death of the principal, no pay-
ment will be made until the bene-
ficiary submits a statement to PER/
ER/RET that—

(1) The condition has not occured;

(2) He/she will notify the Department
(PER/ER/RET) within 15 calendar days
of the occurrence of the condition sub-
sequent; and

(3) He/she will be personally liable for
any overpayment to him/her resulting
from the occurrence of the condition

104



Department of State

subsequent. PER/ER/RET may require
periodic recertification of these state-
ments.

§19.6-4 Date of court orders.

(a) A court order directing or barring
payment of a pension to a former
spouse under §19.9 may not be given ef-
fect by the Department if it is issued
more than 12 months after the divorce
becomes final. A court order adjusting
the amount of a regular or additional
survivor annuity to a former spouse
under §19.11-2 or §19.10-5 may not be
given effect by the Department if it is
issued after the death of the principal.

(b) A court order issued within 12
months after a divorce becomes final
directing payment of a pension to a
former spouse in an amount other than
provided in §19.9 may be made retro-
actively effective to the first of the
month in which the divorce becomes
final if so specified by the court. In
such event, the Department will adjust
any future payments that may become
due to an annuitant and a former
spouse by increasing one and cor-
respondingly reducing the other in
order to give effect to the order of the
court. However, if future payments to
one party are not due, as for example if
a court orders that no payments be
made to a former spouse, or that 100
percent of an annuity be paid as pen-
sion to a former spouse, the Depart-
ment will not give retroactive effect to
a court order by collecting overpay-
ments from one party in order to pay
them to the other party and will not
make overpayments from the Fund.

(c) A court order under this chapter
involving any payment other than a
pension to a former spouse under §19.9
may not be given retroactive effect and
shall not be effective until it is deter-
mined to be a qualifying order under
§19.6-5.

§19.6-5 Preliminary review.

(a) Upon receipt of an application for
payment under §19.6-3, PER/ER/RET
will determine whether—

(1) The application is complete;

(2) The applicant is an eligible bene-
ficiary under this chapter; and

(3) The court order is a qualifying
order. If the application is completed,
the beneficiary is eligible and the court

§19.6-6

order appears on its face to be a quali-
fying order, PER/ER/RET will provide
the notification required by §19.6-6,
otherwise, it will notify the applicant
of any deficiency or requirement for
additional information, and if the order
is determined to be non-qualifying, the
basis for such determination.

(b) Upon receipt of a certified copy of
a final decree of divorce, PER/ER/RET
will determine whether—

(1) It is a valid decree. Any decree
recognized as valid by the parties will
be considered valid for this purpose. In
addition, any non-recognized decree
will be considered valid for this pur-
pose unless:

(i)(A) Neither party was domiciled
within the court’s jurisdiction, and

(B) The party denying recognition
did not participate in the proceedings,
or

(ii) The party denying recognition
was not afforded notice of the pro-
ceedings (actual or constructive);

(2) A related court order has been
submitted by either party; and

(3) A pro rata share payment is or
may become due the former spouse. If a
divorce decree is deemed valid under
this paragraph, a pro rata share pay-
ment is due a former spouse unless
PER/ER/RET is in receipt of a court
order which it has deemed qualified
under paragraph (a) of this section, or
a valid spousal agrement providing
otherwise. If it determines that a pro
rata share payment is due, it will pro-
vide the notification required by §19.6—
6, otherwise, unless action is being
taken pursuant to a related court
order, it will notify both parties to the
divorce the reason a pro rata share
payment is not payable.

[46 FR 12958, Feb. 19, 1981. Redesignated and
amended at 46 FR 18970, Mar. 27, 1981]

§19.6-6 Notification.

(a) Notification to a principal. When-
ever PER/ER/RET receives from a
former spouse or other eligible bene-
ficiary—

(1) a court order which it deems
qualified that requires payment to the
beneficiary; or

(2) A final decree of divorce which it
deems valid together with a request for
a pro rata share payment—PER/ER/
RET will send a copy of the document
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to the principal and a notice stating:
(i) That PER/ER/RET deems the order
qualified or the divorce decree valid,
(ii) that payments will be made from
the principal’s account to the bene-
ficiary and the effective date of such
payments, (iii) the effect of such pay-
ments on the principal’s retirement
benefit. In the case of any court order
with retroactive or immediate effect,
and in the case of pro rata share pay-
ments, the amounts will be withheld
from future payments to the principal
but will not be paid to the beneficiary
for 30 days from the notice date in
order to give the principal an oppor-
tunity to contest the court order or the
validity of the divorce.

PER/ER/RET will provide the former
spouse or other beneficiary the same
information, stating the exact amount
that will be payable to the beneficiary
and explaining how that amount was
calculated.

(b) Notification to a former Sspouse.
When PER/ER/RET receives from a
principal—(1) a court order which it
deems qualified that requires or forbids
payment to a former spouse; or (2) a
final decree of divorce which it deems
valid without an accompanying court
order—PER/ER/RET will send a copy of
the document to the former spouse and
a notice stating: (i) That PER/ER/RET
deems the court order qualified or the
divorce decree valid, (ii) that PER/ER/
RET intends to honor the court decree
or to make pro rata share payments be-
cause of the divorce, (iii) the effective
date, exact amount, and method of cal-
culation of any payments to the former
spouse.

PER/ER/RET will provide the same in-
formation to the principal and will ex-
plain the effect any payment to a
former spouse will have on the prin-
cipal’s retirement benefit.

§19.6-7 Decision.

(a) When a response has not been re-
ceived by PER/ER/RET from a prin-
cipal within the 30-day period under
§19.6-6a, payment will be made in ac-
cordance with the notification. When a
response is received, the Chief, PER/
ER/RET will consider the response. If
it is shown that a court order is not
qualifying or that a divorce is not valid
under terms of the Act and these regu-
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lations, payment proposed in the noti-
fication will not be made. In such a
case, PER/ER/RET will advise both
parties of the basis for its decision and
the alternative action, if any, that it
proposes to take.

(b) If a principal responding to a noti-
fication under §19.6-6a objects to the
payment or other action proposed by
the Department in the notification
based on the validity of the court order
or divorce decree, and the record con-
tains support for the objection, PER/
ER/RET will grant the principal 30
days to initiate formal legal action to
determine the validity of the objection,
will continue to delay payment to the
former spouse or other beneficiary dur-
ing this period, and will notify the ben-
eficiary of this action. If evidence is
submitted that formal legal action has
been started within the 30-day period,
the amount of any proposed payment
to a former spouse or other beneficiary
will continue to be withheld from any
payments due the principal, but no
payment will be made to the former
spouse or other beneficiary until a ju-
dicial decision is rendered or agree-
ment reached between the parties.

[46 FR 12958, Feb. 19, 1981. Redesignated and
amended at 46 FR 18970, Mar. 27, 1981]

§19.6-8 Allotment to beneficiary.

If a court order is not a qualifying
court order because it directs or im-
plies that payment to the beneficiary
is to be made by the principal rather
than the Secretary of State, the prin-
cipal may make an allotment to the
beneficiary from his/her annuity. An
annuitant may also make an allotment
from his/her annuity to a previous
spouse in the absence of a court order.

§19.6-9 Limitations.

(a) Retirement benefits are subject to
apportionment by court order under
§19.6-1(a)(6) only while the principal is
living. Payment of apportioned
amounts will be made only to a pre-
vious spouse and/or the children of the
principal. Such payments will not be
made to any of the following:

(1) Heirs or legatees of the previous
spouse;

(2) Creditors of either the principal or
the previous spouse; or
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(3) Assignees of either the principal
or the previous spouse.

(b) The amount of any court ordered
payment may not be less than one dol-
lar and, in the absence of compelling
circumstances, shall be in whole dol-
lars.

(¢) In honoring and complying with a
court order, the Department shall not
be required to disrupt the scheduled
method of accruing retirement benefits
or the normal timing for making such
payments, despite the existence of any
special schedule relating to a previous
spouse or other beneficiary.

(d) In cases where the court order ap-
portions a percentage of the retirement
benefits, PER/ER/RET will initially de-
termine the amount of proper pay-
ment. That amount will only be in-
creased by future cost-of-living in-
creases unless the court directs other-
wise.

§19.6-10 Liability.

(a) The Department shall not be lia-
ble for any payment made from retire-
ment benefits pursuant to a court
order if such payment is made in ac-
cordance with the provisions of this
chapter.

(b) In the event that the Secretary is
served with more than one court order
with respect to the same retirement
benefits, the benefits shall be available
to satisfy the court orders on a first-
come, first-served basis.

(c) A previous spouse or other bene-
ficiary may request that an amount be
withheld from the retirement benefits
of a principal or survivor of a principal
which is less than the amount stipu-
lated in a court order, or otherwise
scheduled to be paid to the beneficiary
under this chapter. This lower amount
will be deemed a complete fulfillment
of the obligation of the Department for
the period in which the request is in ef-
fect. See §19.14.

§19.7 Spousal agreements.

§19.7-1 Purpose.

A spousal agreement may be used by
both parties to establish an agreed-
upon level of benefits to a spouse or a
former spouse and to relieve the partic-
ipant of responsibility for providing a
higher level of benefits.

§19.7-3

§19.7-2 Agreement with spouse.

(a) A spousal agreement between a
participant and a spouse may waive or
fix the level of a regular survivor annu-
ity under §19.11-3. If an agreement is
filed, it will assure the spouse that the
agreed-upon level of survivor annuity
will be paid, irrespective of a future di-
vorce provided the survivor meets the
definition of ‘former spouse’” in
§19.2(k). If an agreement is not filed,
the participant’s annuity will be re-
duced under §19.10-2 to provide the
maximum regular survivor annuity for
the spouse, but in the event of a future
divorce if the spouse meets the defini-
tion of ‘‘former spouse,” that person
will be entitled only to a pro rata share
of the survivor annuity. An agreement
under this paragraph may be filed with
PER/ER/RET at any time prior to re-
tirement (commencement of the prin-
cipal’s annuity).

(b) A spousal agreement between an
annuitant and a spouse filed with PER/
ER/RET before commencement of a
supplemental annuity for recall service
may waive a supplemental survivor an-
nuity that would otherwise be provided
for a spouse under §19.10-6.

(c) A spousal agreement between a
participant or former participant and a
spouse may be filed with PER/ER/RET
at any time in accordance with §19.10-
5 and provide for an additional survivor
annuity for the spouse.

(d) A spousal agreement filed under
paragraph (a), (b), or (¢c) remains valid
and binding in the event of divorce if
the spouse qualifies as a former spouse.

§19.7-3 Agreement
spouse.

with former

(a) A spousal agreement between a
participant or former participant and a
former spouse may waive, reduce or in-
crease the following benefits for a
former spouse;

(1) A pension under §19.9;

(2) A regular survivor annuity under
§19.11-2;

(3) A supplemental survivor annuity
under §19.10-6;

(4) A Iump sum payment for regular
or recall service under §19.13.
A spousal agreement shall also be used
by a participant or former participant
who has a former spouse on February
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15, 1981, to elect a regular survivor an-
nuity for such former spouse in accord-
ance with §19.11-2(e). An agreement to
establish or increase any benefit for a
former spouse entered into while the
principal is married to someone else,
must be signed and agreed to by both
the spouse and the former spouse. An
agreement affecting pension benefits
may be filed at any time and will gov-
ern payments made after its accept-
ance by PER/ER/RET. An agreement
affecting a regular survivor annuity
must be filed before the end of the 12-
month period after the divorce involv-
ing that former spouse or at the time
of retirement, whichever occurs first,
except as authorized in §19.11-2(b) for
persons retired on February 15, 1981, or
in §19.11-2(e) with respect to persons
who were former spouses on February
15, 1981. This filing requirement stated
in the Act makes it impossible to ad-
just, other than by court order, a reg-
ular survivor annuity for a former
spouse when the divorce occurs after a
retirement which occurs on or after
February 15, 1981. The survivor annuity
for the former spouse in such case is
fixed by any spousal agreement entered
into prior to the divorce, by §19.11-2 or
by court order. An agreement affecting
supplemental survivor benefits or
lump-sum payments must be filed be-
fore the supplemental annuity of the
principal begins or lump-sum payment
is made.

(b) A spousal agreement between a
participant or former participant and a
former spouse may be filed with PER/
ER/RET at any time in accordance
with §19.10-5 to provide an additional
survivor annuity for the former spouse.

§19.7-4 Form of agreement.

(a) A spousal agreement is any legal
agreement between the parties accept-
ed by PER/ER/RET as meeting the re-
quirements of this section. If in accord-
ance with the regulations, PER/ER/
RET will accept as a valid spousal
agreement a property settlement
agreed to by the parties and approved
by a court regardless of the date of the
agreement.
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(b) A spousal agreement must either
be authenticated by a court or nota-
rized.

§19.7-5 Limitations.

(a) A spousal agreement may not pro-
vide for any payment from the Fund in
excess of the amount otherwise author-
ized to be paid, or at a time not author-
ized by these regulations, or to a per-
son other than a spouse or former
spouse.

(b) A spousal agreement must be filed
with the Department, Attention PER/
ER/RET, and accepted by that office as
in conformance with the Act and these
regulations prior to the times specified
in §§19.7-2 and 19.7-3. That office will
provide advice to the parties on the va-
lidity of any proposed agreement and
on proper format.

(c) A spousal agreement may apply
only to payments from the Fund for pe-
riods after receipt of a valid agreement
by the Department.

(d) Paragraphs (b), (¢) and (d) of
§§19.6-9 and 19.6-10 apply to spousal
agreements and payments made pursu-
ant to spousal agreements to the same
extent that they apply to court orders
and court ordered payments.

§19.7-6 Duration and precedence of
spousal agreements.

(a) A spousal agreement may be re-
vised or voided by agreement of the
parties (by filing a new agreement
under this section) at any time prior to
the last day for filing an agreement de-
termined in accordance with §19.7-2 or
§19.7-3, except spousal agreements for
additional survivor annuities are irrev-
ocable. After the last day for filing a
particular agreement, such agreement
is irrevocable.

(b) A valid spousal agreement entered
into subsequent to the issuance of a
court order affecting the same parties
will override the court order, and shall
govern payments from the Fund.

(c) A spousal agreement may not
override a previous spousal agreement
involving the same principal but a dif-
ferent spouse or former spouse without
agreement of such spouse or former
spouse.
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§19.8 Obligations of members.

Participants and former participants
are obligated by the Act and these reg-
ulations to provide the following bene-
fits to others and must accept the nec-
essary reductions in their own retire-
ment benefits to meet these obliga-
tions:

(a) A pension to a former spouse pur-
suant to §19.9;

(b) A court ordered apportionment of
annuity to a previous spouse or child
under §19.6-1 (a)(6) (the benefit to a
child referred to here is paid during the
annuitant’s lifetime as distinguished
from the automatic survivorship annu-
ity to a child described in §19.11-7);

(c) A regular survivor annuity to a
former spouse who has not remarried
prior to age 60, and to a spouse to
whom married when annuity com-
mences, pursuant to §§19.11-2 and 19.11-
3;

(d) An additional survivor annuity
for a spouse or former spouse under
§19.10-5 when elected by the partici-
pant or ordered by a court;

(e) Lump-sum payments to a former
spouse pursuant to §19.13;

(f) Benefits ordered by a court under
§19.6 or specified in a spousal agree-
ment under §19.7.

§19.9 Pension benefits
spouses.

for former

§19.9-1 Entitlement.

(a) Unless otherwise expressly pro-
vided by a spousal agreement under
§19.7 or a court order under §19.6, a per-
son who, after February 15, 1981, be-
comes a former spouse of a participant
(or former participant who separated
from the Service after February 15,
1981) and who has not remarried prior
to becoming 60 years of age, becomes
entitled to a monthly pension benefit
effective on a date determined under
§19.9-2 in an amount determined under
§19.9-3.

(b) A former spouse shall not be
qualified for a pension under this sub-
section if, before the commencement of
that pension, the former spouse remar-
ries before becoming 60 years of age.

(c) A pension benefit under this sec-
tion is treated the same as a survivor
annuity for purposes of §19.11-5(b): a
former spouse who elects to receive a

§19.9-3

pension under this section must waive
simultaneous receipt of any survivor
annuity.

[46 FR 12958, Feb. 19, 1981. Redesignated and
amended at 46 FR 18970, Mar. 27, 1981]

§19.9-2 Commencement and termi-

nation.

(a) The pension of a former spouse
under this subsection commences on
the latter of the day the principal be-
comes entitled to a Foreign Service an-
nuity or on the first day of the month
in which the divorce becomes final.
(Suspension or reduction of a Foreign
Service annuity because or reemploy-
ment does not affect the commence-
ment of a pension to a former spouse.)
In the case of any former spouse of a
disability annuitant, the pension of
such former spouse shall commence on
the latter of:

(1) The date the principal would qual-
ify for an annuity (other than a dis-
ability annuity) on the basis of his/her
creditable service;

(2) The date the disability annuity
begins; or

(3) The first of the month in which
the divorce becomes final.

(b) The pension of a former spouse
and the right thereto terminate on:

(1) The last day of the month before
the former spouse dies or remarries be-
fore 60 years of age; or

(2) The date the annuity of the
former participant terminates unless
the termination results from recall, re-
appointment or reinstatement in the
Foreign Service or reemployment in
Government service.

§19.9-3 Computation and payment of
pension to former spouse.

(a) A pension to a former spouse is
paid monthly on the same date that
annuity is paid to the principal.

(b) No spousal agreement or court
order may provide for a pension or any
combination of pensions to former
spouses of any one principal which ex-
ceeds the net annuity of the principal
as defined in §19.6-2(b).

(c) A pension to a former spouse not
fixed by a spousal agreement or court
order shall equal the former spouse’s
pro rata share of 50 percent of the an-
nuity to which the principal is entitled
on the date the divorce becomes final,
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or, if not then entitled to an annuity,
50 percent of the annuity to which the
principal first becomes entitled fol-
lowing that date. A pension to a former
spouse of a disability annuitant shall
be calculated on the basis of an annu-
ity for which the participant would
qualify if not disabled. A pension to a
former spouse will be increased by the
same percentage of each cost-of-living
adjustment received by the principal.

(d) The Department will initiate pay-
ment of a pension to a former spouse
after complying with the notification
and other procedures described in §19.6.

(e) If a pension can not be paid be-
cause a former spouse is missing, the
principal may file an affidavit with
PER/ER/RET that he/she does not
know the whereabouts of the former
spouse. In such an event, the principal
and the Department will follow the
procedures in §19.11-4 in an effort to lo-
cate the former spouse. The annuity of
the principal will be reduced by the
amount of the pension to the former
spouse even though the latter is not
being paid. If the former spouse has not
been located during the 12-month pe-
riod following the date the principal
files an affidavit under this section, the
annuity of the principal will be recom-
puted effective from its commencing
date (or on the date following the last
month a pension payment was made to
the former spouse) and paid without re-
duction of the amount of pension to
the former spouse. If the former spouse
subsequently is located, pension pay-
ments to him/her will be initiated at
that time at the rate that would have
been payable had they been paid con-
tinuously from the original effective
date. The Department shall not be lia-
ble to make any pension payments to
the former spouse for the missing pe-
riod if the procedures under this sec-
tion were faithfully complied with nor
will the Department be responsible for
recovering any payments made to the
principal for the benefit of the former
spouse.

§19.9-4 Effect on annuitant.

Any pension payable to a former
spouse under this section or pursuant
to any spousal agreement or court
order shall be deducted from the annu-
ity of the principal. (See §19.6-4 con-
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cerning retroactive adjustments.) If
the annuity of such a principal in any
month is discontinued or reduced so
that the net amount payable is less
than the pension to the former spouse
or spouses of the principal because of
recall, reappointment or reinstatment
in the Foreign Service or reemploy-
ment in the Government service, the
principal’s salary, rather than annuity,
shall be reduced by the amount of the
pension payment(s). Such salary reduc-
tions shall be deposited in the Treasury
to the credit of the Fund. If a pension
to a former spouse is discontinued for
any reason except a suspension pending
a determination of entitlement, the an-
nuity of the principal shall be recom-
puted effective as of the date of dis-
continuance of the pension, and paid as
if the pension to the former spouse had
never been deducted.

§19.10 Types of annuities to members.

§19.10-1 Full annuity.

If a participant retires and does not
provide a survivor annuity to a spouse,
former spouse or designated bene-
ficiary, the participant receives a
“full” annuity. A full annuity means
an annuity computed without any sur-
vivorship reduction. Example: Average
salary $20,000 and maximum of 35 years
of service.

Average basic annual salary for high 3 consecutive
years of service
Multiplied by 2 pct

$400.00
Multiplied by 35 years of creditable service ............ .35
FUll annuity .....coooeoreineccceeeece $14,000

§19.10-2 Reduced annuity with reg-
ular survivor annuity to spouse or
former spouse.

(a) At commencement of annuity, a
participant or former participant may
provide a regular survivor annuity for
any eligible former spouse and, within
the limits of paragraph (b) of this sec-
tion, a regular survivor annuity to any
spouse to whom he/she is then married
as described in §§19.11-2 and 19.11-3, re-
spectively. A regular survivor annuity
for a spouse or former spouse equals 55
percent of the portion of the retiree’s
annuity (up to the full amount) des-
ignated as the base for the survivor an-
nuity. To provide the survivor annuity,
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the participant must accept a reduc-
tion in his/her full annuity equal to 2%
percent of the first $3,600 of the des-
ignated base, plus 10 percent of the bal-
ance of the base. If a regular survivor
annuity is being provided for both a
spouse and a former spouse, the bases
for each are added and the calculation
made as in the following example:

Participant’s full annuity as computed in
§19.10-1: $14,000.

Maximum regular survivor annuity is 55
percent of full annuity: $7,700.

Case I (Participant has a spouse and former
spouse at retirement) If the pro rata share
for a former spouse is 75 percent, the base for
this benefit will be 75 percent of $14,000:
$10,500.

The base for the maximum regular sur-
vivor annuity for a spouse would then be 25
percent of $14,000, or $3,500.

Combined base: $14,000.

Participant’s full annuity reduced as fol-
lows:

2% percent of first $3,600 of the base: $90.

Plus 10 percent of the amount over $3,600
($14,000-3,600) $10,400: $1,040.

Total reduction in participant’s full annu-
ity: $1,130.

Participant’s reduced annuity: $12,870.

Survivor annuity for former spouse: 55 per-
cent of $10,500 or $5,775.

Survivor annuity for spouse: 55 percent of
$3,500 or $1,925.

Case II (Participant married at retirement
with no former spouse. All calculations made
without reference to cost-of-living increases
described in §19.11-5d.)

Joint election of base for regular survivor
annuity of 90 percent of the maximum, or 90
percent of $14,000: $12,600.

Participant’s full annuity reduced as fol-
lows:

2% percent of first $3,600 of the base: $90.

Plus 10 percent of the amount over $3,600
($12,600-3,600) $9,000: $900.

Total reduction in participant’s full annu-
ity: $990.

Participant’s reduced annuity: $13,010.

In this example, if divorce occurs subse-
quent to retirement and a court orders a 75
percent share for the former spouse, the base
for the survivor annuity for the former
spouse would be 75 percent of $14,000: $10,500.

The participant’s full annuity would then
be reduced by $780 in accordance with the
above formula for this survivor benefit, and
the reduced annuity would be $14,000-780:
$13,220.

If the former spouse qualifies for a pension
as described in §19.9 based on a pro rata
share of 756 percent, the pension would equal
50 percent of the participant’s reduced annu-
ity times 75 percent (50%x$13,220x75%):
4,957.50.

§19.10-2

The participant’s reduced annuity would
then be further reduced by this pension
($13,220-$4,957.50) to provide an annuity to
the former participant of $8,262.50.

If this annuitant later remarried, the max-
imum base for the regular survivor annuity
for the new spouse would be the amount des-
ignated at retirement, $12,600, less the
amount committed to the former spouse,
$10,500: $12,600-10,500 or $2,100.

The survivor annuity for this spouse: 55
percent of $2,100 or $1,555.

The election of this benefit for the new
spouse would be made individually by the an-
nuitant since a marriage after retirement
does not give a spouse a right to participate
in the election.

If the election is made to provide a regular
survivor annuity to the new spouse, all of
the above calculations would be recomputed
effective the first day of the month begin-
ning one year after the date of the remar-
riage, as follows:

Base for survivor annuity for former
spouse: 75% of $14,000 or $10,500.

Survivor annuity for former spouse: 55% of
$10,500 or $5,775.

Base for survivor annuity for spouse: 15%
of $14,000 or $2,100.

Survivor annuity for spouse: 55% of $2,100
or $1,555.

The combined base for the survivor bene-
fits is $10,500 plus $2,100 or $12,600. The annu-
ity reduction on this combined base as com-
puted above is $990.

The participant’s annuity after reduction
for survivor benefit would be $14,000-$990 or
$13,010.

The pension for the former spouse would be
50%x$13,010x75% or $4,878.75.

The participant’s annuity would be further
reduced by this amount: $13,010-$4,878.75 to
provide an annuity after this recalculation
of $8,131.25.

(b) The maximum regular survivor
annuity or combination of regular sur-
vivor annuities that may be provided
under this section is limited to 55% of
the principal’s full annuity computed
at retirement. If an annuitant is re-
called to active duty in the Foreign
Service, he/she may provide additional
regular survivor annuities under
§19.10-6. The maximum regular sur-
vivor annuity or combination of reg-
ular survivor annuities that an annu-
itant who was married at retirement
may elect or provide, pursuant to a
court order or otherwise, after retire-
ment in the event of his/her divorce or
remarriage, is limited to the amount
provided at the time of initial retire-
ment or reversion to retired status fol-
lowing recall service.
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§19.10-3 Marriage after retirement.

If an annuitant who was unmarried
at the time of retirement, marries, he/
she may within one year after such
marriage irrevocably elect to receive a
reduced annuity and to provide, subject
to any obligation to provide a survivor
annuity for a former spouse, a survivor
annuity for the new spouse. If such an
election is made, the principal’s annu-
ity shall be reduced in accordance with
§19.10-2 effective on the first day of the
first month which begins at least one
year after the date of the marriage.
The reduction is computed on the com-
mencing rate of the principal’s annu-
ity.

§19.10-4 Death or divorce of a spouse
and remarriage after retirement.

(a) If the marriage of an annuitant
who received a reduced annuity at re-
tirement under §19.10-2 to provide a
survivor annuity for a spouse is dis-
solved by divorce or by death of the
spouse, the retiree’s annuity shall be
recomputed, if necessary, as of the first
of the month following the death or di-
vorce. If the marriage was dissolved by
death, the annuity shall be recomputed
and paid at its full amount. If the mar-
riage is dissolved by divorce, proce-
dures in §19.11-2(b) shall be followed.

(b) In the event an annuitant affected
by this paragraph remarries, the annu-
itant may elect within one year of re-
marriage to provide a survivor annuity
for the new spouse equal in amount to
the survivor benefit formerly in effect
for the previous spouse less any
amount committed for a former spouse.
The annuity of a retiree making such
an election shall be reduced effective
on the first day of the first month
which begins at least one year after the
remarriage to the amount that would
have been payable had there been no
recomputation under paragraph (a) of
this section.

§19.10-5 Reduced annuity with addi-
tional survivor annuity to spouse or
former spouse.

(a) General. This section provides an
opportunity for a participant or former
participant who has provided a regular
survivor annuity to a former spouse to
provide a survivor annuity to a second
spouse or to another former spouse.
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The additional survivor annuity pro-
vided under this section generally is
more costly than the regular survivor
annuity because the participant is re-
quired to pay it’s full cost by deduction
from salary or annuity, or otherwise,
as specified in paragraph (e) of this sec-
tion. The participant must also be in
normal health for his/her age and pass
a physical examination prescribed by
the Secretary of State (M/MED) to be
eligible to provide an additional sur-
vivor annuity under this section.

(b) Limitation on amount. Neither the
total amount of additional survivor an-
nuity or annuities under this section
provided by any participant or former
participant nor any combination of
regular or additional survivor annu-
ities for any one surviving spouse or
former spouse of a principal may ex-
ceed 55 percent of the principal’s full
annuity counting any supplemental an-
nuity or recomputation of annuity be-
cause of recall service. An additional
survivor annuity provided by any prin-
cipal shall be further limited to the
amount that can be provided by a
monthly payment which is not greater
than the principal’s net annuity de-
scribed in §19.6-2(b). The amount of
any additional survivor annuity pro-
vided by a spousal agreement effective
prior to the principal’s retirement,
shall be reduced as necessary by PER/
ER/RET after the principal’s retire-
ment to comply with this limitation.
Any amount paid by a participant for
the portion of additional survivor an-
nuity cancelled pursuant to this para-
graph shall be treated as an additional
lump sum payment under paragraph (e)
of this section and used to increase the
amount of the additional annuity. A
participant who separates from the
Service without entitlement to any an-
nuity is not entitled to provide an ad-
ditional survivor annuity. Payments in
such a case would be discontinued as
described in paragraph (e) of this sec-
tion.

(¢c) Procedures to grant additional sur-
vivor annuity. A participant or former
participant who has provided a regular
survivor annuity to a former spouse
who wishes to provide, or who is or-
dered by a court to provide an addi-
tional survivor annuity under this sec-
tion to a spouse or another former
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spouse, shall do so by filing a spousal
agreement with PER/ER/RET on a
form acceptable to PER/ER/RET. Such
an agreement will be irrevocable when
accepted by PER/ER/RET unless the
beneficiary of the additional survivor
annuity is subsequently made a bene-
ficiary of a regular survivor annuity in
equal amount. Within the limitations
specified in paragraph (b) of this sec-
tion, an individual may be made the
beneficiary of both a regular and an ad-
ditional survivor annuity. A spousal
agreement granting an additional sur-
vivor annuity to a spouse will remain
valid in the event the marriage is dis-
solved and the spouse qualifies as a
former spouse under the definition
§19.2(k).

(d) Eligibility for additional survivor
annuity. A spouse or former spouse
must meet the same criteria (§19.2(v)
or §19.2(k)) to be eligible for an addi-
tional survivor annuity as a spouse or
former spouse must meet to be eligible
for a regular survivor annuity. Pay-
ment of a special survivor annuity will
commence on the day after the partici-
pant dies and shall terminate on the
last day of the month before death or
remarriage before attaining age 60. If it
is discontinued because of remarriage,
it will not be resumed.

(e) Payment for additional survivor an-
nuity. (1) Payment for an additional
survivor annuity will commence on the
first of the month following the effec-
tive date of a spousal agreement
provising the additional survivor annu-
ity. The effective date will be the date
of acceptance of the spousal agreement
by PER/ER-RET (upon a finding that
the agreement conforms to the law and
regulations) or such later date as may
be specified in the agreement. No pay-
ment will be made to a beneficiary
under the agreement if the principal
dies before its effective date. Accord-
ingly, in order to give protection to a
beneficiary during active service, the
agreement must be made effective, and
payment commence, during active
service. Payment will be made by a
participant or annuitant by deduction
from salary or annuity. Payment will
be made by a former participant while
awaiting commencement of a deferred
annuity by direct payment to the De-
partment, Office of Financial Oper-

§19.10-5

ations (M/COMP/FO). Payments not re-
ceived by the due date may, at the op-
tion of M/COMP/FO and with notice to
the principal and the beneficiary be
collected from the principal’s lump-
sum account. Amounts so collected
must be repaid by the principal with
interest compounded at 10 percent an-
nually to prevent exhaustion of the
lump-sum account. If the lump-sum ac-
count does become exhausted, any
rights to the lump-sum payment under
§19.13 and survivorship rights under
this paragraph will expire on that date.
If the principal dies with an amount
owing, it shall be collected by set off
from the survivor annuity or lump-sum
account.

(2) Monthly payments may be re-
duced or eliminated by direct payment
to M/COMP/FO by any participant or
former participant under terms mutu-
ally agreed upon by the participant and
PER/ER/RET. Minimum monthly pay-
ments will be based upon actuarial ta-
bles prescribed from time to time by
the Director General of the Foreign
Service (M/DGP) with the advice of the
Secretary of Treasury. Such tables will
be calculated so that the present value
of all payments equal the present value
of the survivor annuity. If new tables
are prescribed, they would be applica-
ble to additional survivor annuities
provided by spousal agreements that
become effective on or after the effec-
tive date of the new tables. Additional
survivor annuities will be increased by
regular cost-of-living adjustments from
their commencing dates only when so
specified at the option of the partici-
pant or former participant in a spousal
agreement. Monthly payments will be
higher if cost-of-living adjustments are
provided.

(3) In the event of the disqualifica-
tion of a beneficiary for an additional
survivor annuity because of death, re-
marriage prior to age 60 or divorce
from the principal and failure to meet
the definition of ‘‘former spouse,” or in
the event of an authorized reduction or
cancellation of an election for an addi-
tional survivor annuity, the monthly
payment for such discontinued or re-
duced additional survivor annuity will
be discontinued or reduced, as appro-
priate, effective at the beginning of the
first month following termination or
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reduction of the benefit. Except as oth-
erwise specified in paragraph (b) of this
section, any amount paid for such dis-
continued or reduced benefit by a par-
ticipant or former participant in excess
of the minimum monthly payments de-
scribed above shall be refunded to the
participant or former participant with
interest calculated at the annual rate
used in the last evaluation of the Sys-
tem or at such higher rate as may be
authorized by M/COMP/FO as will not
cause a loss to the Fund. The following
table illustrates the minimum monthly
payments schedule in effect February
15, 1981.

Minimum monthly pay-
ment required to provide
an additional survivor an-
nuity of $100 per month.

Age of principal and beneficiary
on effective date of spousal

agreement
Without :
COLA With COLA
$7.49 $12.34
14.18 22.01
23.55 33.90
35.57 47.12

(4) Reduction from annuity to a prin-
cipal to pay for an additional survivor
annuity will be in the nature of an al-
lotment and will not affect computa-
tions of cost-of-living adjustments to
the principal.

§19.10-6 Benefits for recall service.

(a) Annuity of recalled participant.
Any participant who is recalled to the
Service under section 308 of the Act,
shall, while serving, be entitled in lieu
of annuity to the full salary of the
class in which serving. During such
service, the recalled annuitant shall
make contributions to the 