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be in writing and that the contracting 
agency intends to make award without 
obtaining further revisions.

§ 636.510 Can the competitive range be 
further defined once discussions 
have begun? 

Yes, you may further narrow the 
competitive range if an offeror origi-
nally in the competitive range is no 
longer considered to be among the 
most highly rated offerors being con-
sidered for award. That offeror may be 
eliminated from the competitive range 
whether or not all material aspects of 
the proposal have been discussed, or 
whether or not the offeror has been af-
forded an opportunity to submit a pro-
posal revision. You must provide an of-
feror excluded from the competitive 
range with a written determination 
and notice that proposal revisions will 
not be considered.

§ 636.511 Can there be more than one 
round of discussions? 

Yes, but only at the conclusion of 
discussions will the offerors be re-
quested to submit a final proposal revi-
sion, also called best and final offer 
(BAFO). Thus, regardless of the length 
or number of discussions, there will be 
only one request for a revised proposal 
(i.e., only one BAFO).

§ 636.512 What is the basis for the 
source selection decision? 

(a) You must base the source selec-
tion decision on a comparative assess-
ment of proposals against all selection 
criteria in the solicitation. While you 
may use reports and analyses prepared 
by others, the source selection decision 
shall represent your independent judg-
ment. 

(b) The source selection decision 
shall be documented, and the docu-
mentation shall include the rationale 
for any business judgments and trade-
offs made or relied on, including bene-
fits associated with additional costs. 
Although the rationale for the selec-
tion decision must be documented, that 

documentation need not quantify the 
tradeoffs that led to the decision.

§ 636.513 Are limited negotiations al-
lowed prior to contract execution? 

Yes, after the source selection but 
prior to contract execution, you may 
conduct limited negotiations with the 
selected design-builder to clarify any 
remaining issues regarding scope, 
schedule, financing or any other infor-
mation provided by that offeror. You 
must comply with the provisions of 
§ 636.507 in the exchange of this infor-
mation.

§ 636.514 How may I provide notifica-
tions and debriefings? 

You may provide pre-award or post-
award notifications in accordance with 
State approved procedures. If an offer-
or requests a debriefing, you may pro-
vide pre-award or post-award 
debriefings in accordance with State 
approved procedures.

PART 637—CONSTRUCTION 
INSPECTION AND APPROVAL

Subpart A [Reserved]

Subpart B—Quality Assurance Procedures 
for Construction

Sec.
637.201 Purpose. 
637.203 Definitions. 
637.205 Policy. 
637.207 Quality assurance program. 
637.209 Laboratory and sampling and test-

ing personnel qualifications.

APPENDIX A TO SUBPART B OF PART 637—
GUIDE LETTER OF CERTIFICATION BY 
STATE ENGINEER

AUTHORITY: Sec. 1307, Pub. L. 105–178, 112 
Stat. 107; 23 U.S.C. 109, 114, and 315; 49 CFR 
1.48(b).

SOURCE: 60 FR 33717, June 29, 1995, unless 
otherwise noted.

EDITORIAL NOTE: Nomenclature changes to 
part 637 appear at 67 FR 75934, Dec. 10, 2002.

Subpart A [Reserved]
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Subpart B—Quality Assurance 
Procedures for Construction

§ 637.201 Purpose. 

To prescribe policies, procedures, and 
guidelines to assure the quality of ma-
terials and construction in all Federal-
aid highway projects on the National 
Highway System.

§ 637.203 Definitions. 

Acceptance program. All factors that 
comprise the State transportation de-
partment’s (STD) determination of the 
quality of the product as specified in 
the contract requirements. These fac-
tors include verification sampling, 
testing, and inspection and may in-
clude results of quality control sam-
pling and testing. 

Independent assurance program. Ac-
tivities that are an unbiased and inde-
pendent evaluation of all the sampling 
and testing procedures used in the ac-
ceptance program. Test procedures 
used in the acceptance program which 
are performed in the STD’s central lab-
oratory would not be covered by an 
independent assurance program. 

Proficiency samples. Homogeneous 
samples that are distributed and tested 
by two or more laboratories. The test 
results are compared to assure that the 
laboratories are obtaining the same re-
sults. 

Qualified laboratories. Laboratories 
that are capable as defined by appro-
priate programs established by each 
STD. As a minimum, the qualification 
program shall include provisions for 
checking test equipment and the lab-
oratory shall keep records of calibra-
tion checks. 

Qualified sampling and testing per-
sonnel. Personnel who are capable as 
defined by appropriate programs estab-
lished by each STD. 

Quality assurance. All those planned 
and systematic actions necessary to 
provide confidence that a product or 
service will satisfy given requirements 
for quality. 

Quality control. All contractor/vendor 
operational techniques and activities 
that are performed or conducted to ful-
fill the contract requirements. 

Random sample. A sample drawn from 
a lot in which each increment in the 

lot has an equal probability of being 
chosen. 

Vendor. A supplier of project-pro-
duced material that is not the con-
tractor. 

Verification sampling and testing. Sam-
pling and testing performed to validate 
the quality of the product.

§ 637.205 Policy. 

(a) Quality assurance program. Each 
STD shall develop a quality assurance 
program which will assure that the ma-
terials and workmanship incorporated 
into each Federal-aid highway con-
struction project on the NHS are in 
conformity with the requirements of 
the approved plans and specifications, 
including approved changes. The pro-
gram must meet the criteria in § 637.207 
and be approved by the FHWA. 

(b) STD capabilities. The STD shall 
maintain an adequate, qualified staff 
to administer its quality assurance 
program. The State shall also maintain 
a central laboratory. The State’s cen-
tral laboratory shall meet the require-
ments in § 637.209(a)(2). 

(c) Independent assurance program. 
Independent assurance samples and 
tests or other procedures shall be per-
formed by qualified sampling and test-
ing personnel employed by the STD or 
its designated agent. 

(d) Verification sampling and testing. 
The verification sampling and testing 
are to be performed by qualified test-
ing personnel employed by the STD or 
its designated agent, excluding the 
contractor and vendor. 

(e) Random samples. All samples used 
for quality control and verification 
sampling and testing shall be random 
samples.

§ 637.207 Quality assurance program. 

(a) Each STD’s quality assurance 
program shall provide for an accept-
ance program and an independent as-
surance (IA) program consisting of the 
following: 

(1) Acceptance program. 
(i) Each STD’s acceptance program 

shall consist of the following: 
(A) Frequency guide schedules for 

verification sampling and testing 
which will give general guidance to 
personnel responsible for the program 
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and allow adaptation to specific 
project conditions and needs. 

(B) Identification of the specific loca-
tion in the construction or production 
operation at which verification sam-
pling and testing is to be accomplished. 

(C) Identification of the specific at-
tributes to be inspected which reflect 
the quality of the finished product. 

(ii) Quality control sampling and 
testing results may be used as part of 
the acceptance decision provided that: 

(A) The sampling and testing has 
been performed by qualified labora-
tories and qualified sampling and test-
ing personnel. 

(B) The quality of the material has 
been validated by the verification sam-
pling and testing. The verification test-
ing shall be performed on samples that 
are taken independently of the quality 
control samples. 

(C) The quality control sampling and 
testing is evaluated by an IA program. 

(iii) If the results from the quality 
control sampling and testing are used 
in the acceptance program, the STD 
shall establish a dispute resolution sys-
tem. The dispute resolution system 
shall address the resolution of discrep-
ancies occurring between the 
verification sampling and testing and 
the quality control sampling and test-
ing. The dispute resolution system may 
be administered entirely within the 
STD. 

(iv) In the case of a design-build 
project on the National Highway Sys-
tem, warranties may be used where ap-
propriate. See 23 CFR 635.413(e) for spe-
cific requirements. 

(2) The IA program shall evaluate the 
qualified sampling and testing per-
sonnel and the testing equipment. The 
program shall cover sampling proce-
dures, testing procedures, and testing 
equipment. Each IA program shall in-
clude a schedule of frequency for IA 
evaluation. The schedule may be estab-
lished based on either a project basis or 
a system basis. The frequency can be 
based on either a unit of production or 
on a unit of time. 

(i) The testing equipment shall be 
evaluated by using one or more of the 
following: Calibration checks, split 
samples, or proficiency samples. 

(ii) Testing personnel shall be evalu-
ated by observations and split samples 
or proficiency samples. 

(iii) A prompt comparison and docu-
mentation shall be made of test results 
obtained by the tester being evaluated 
and the IA tester. The STD shall de-
velop guidelines including tolerance 
limits for the comparison of test re-
sults. 

(iv) If the STD uses the system ap-
proach to the IA program, the STD 
shall provide an annual report to the 
FHWA summarizing the results of the 
IA program. 

(3) The preparation of a materials 
certification, conforming in substance 
to Appendix A of this subpart, shall be 
submitted to the FHWA Division Ad-
ministrator for each construction 
project which is subject to FHWA con-
struction oversight activities. 

(b) In the case of a design-build 
project funded under title 23, U.S. 
Code, the STD’s quality assurance pro-
gram should consider the specific con-
tractual needs of the design-build 
project. All provisions of paragraph (a) 
of this section are applicable to design-
build projects. In addition, the quality 
assurance program may include the fol-
lowing: 

(1) Reliance on a combination of con-
tractual provisions and acceptance 
methods; 

(2) Reliance on quality control sam-
pling and testing as part of the accept-
ance decision, provided that adequate 
verification of the design-builder’s 
quality control sampling and testing is 
performed to ensure that the design-
builder is providing the quality of ma-
terials and construction required by 
the contract documents. 

(3) Contractual provisions which re-
quire the operation of the completed 
facility for a specific time period. 

[60 FR 33717, June 29, 1995, as amended at 67 
FR 75934, Dec. 10, 2002]

§ 637.209 Laboratory and sampling and 
testing personnel qualifications. 

(a) Laboratories. 
(1) After June 29, 2000, all contractor, 

vendor, and STD testing used in the ac-
ceptance decision shall be performed 
by qualified laboratories. 

(2) After June 30, 1997, each STD shall 
have its central laboratory accredited 
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by the AASHTO Accreditation Pro-
gram or a comparable laboratory ac-
creditation program approved by the 
FHWA. 

(3) After June 29, 2000, any non-STD 
designated laboratory which performs 
IA sampling and testing shall be ac-
credited in the testing to be performed 
by the AASHTO Accreditation Pro-
gram or a comparable laboratory ac-
creditation program approved by the 
FHWA. 

(4) After June 29, 2000, any non-STD 
laboratory that is used in dispute reso-
lution sampling and testing shall be ac-
credited in the testing to be performed 
by the AASHTO Accreditation Pro-
gram or a comparable laboratory ac-
creditation program approved by the 
FHWA. 

(b) Sampling and testing personnel. 
After June 29, 2000, all sampling and 
testing data to be used in the accept-
ance decision or the IA program shall 
be executed by qualified sampling and 
testing personnel. 

(c) Conflict of interest. In order to 
avoid an appearance of a conflict of in-
terest, any qualified non-STD labora-
tory shall perform only one of the fol-
lowing types of testing on the same 
project: Verification testing, quality 
control testing, IA testing, or dispute 
resolution testing.

APPENDIX A TO SUBPART B OF PART 
637—GUIDE LETTER OF CERTIFI-
CATION BY STATE ENGINEER 

Date lllllllllllllllllllll

Project No. lllllllllllllllll

This is to certify that: 
The results of the tests used in the accept-

ance program indicate that the materials in-
corporated in the construction work, and the 
construction operations controlled by sam-
pling and testing, were in conformity with 
the approved plans and specifications. (The 
following sentence should be added if the IA 
testing frequencies are based on project 
quantities. All independent assurance sam-
ples and tests are within tolerance limits of 
the samples and tests that are used in the 
acceptance program.) 

Exceptions to the plans and specifications 
are explained on the back hereof (or on at-
tached sheet). 
llllllllllllllllllllllll

Director of STD Laboratory or other appro-
priate STD Official.

PART 640—CERTIFICATION 
ACCEPTANCE

Sec.
640.101 Purpose. 
640.103 Definitions. 
640.105 Effect of certification acceptance. 
640.107 Coverage. 
640.109 Requirements for certification ac-

ceptance. 
640.111 Content of State certification. 
640.113 Procedures. 
640.115 Evaluations. 
640.117 Rescission of State certification.

AUTHORITY: 23 U.S.C. 101(e), 117, and 315; 49 
CFR 1.48(b).

SOURCE: 60 FR 47483, Sept. 13, 1995, unless 
otherwise noted.

§ 640.101 Purpose. 
The purpose of this part is to provide 

instructions for preparation and ac-
ceptance of State certification pro-
posals to accomplish the policies and 
objectives of title 23, U.S.C., using 
State laws, regulations, directives, and 
standards. Also covered are procedures 
for administering projects under cer-
tification acceptance and evaluating 
State performance.

§ 640.103 Definitions. 
Unless otherwise specified in this 

part, the definitions in 23 U.S.C. 101(a) 
are applicable to this part. As used in 
this part: 

Certification acceptance (CA) means 
the alternative procedure authorized 
by 23 U.S.C. 117(a) for administering 
Federal-aid highway projects not on 
the Interstate System. 

State certification means a written 
statement prepared by a State high-
way/transportation agency setting 
forth the laws, regulations, directives, 
and standards it will use, or cause to be 
used, in the administration of certain 
highway projects. 

State highway/transportation agency 
has the same meaning as that given for 
State highway department in 23 U.S.C. 
101.

§ 640.105 Effect of certification accept-
ance. 

(a) Acceptance of a State certifi-
cation permits a State to discharge 
certain responsibilities otherwise as-
signed to the Secretary under title 23, 
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