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§515.10

charge a fee sufficient to cover the cost
of duplication.

§515.10 Penalties.

Any person who makes a false state-
ment in connection with any request
for a record, or an amendment thereto,
under this part, is subject to the pen-
alties prescribed in 18 U.S.C. 494 and
495,

§515.11 General
served]

exemptions. [Re-

§515.12 Specific exemptions.

(a) The following system of records is
exempt from 5 U.S.C. 552a(c)(3), (d),
(e)(1) and (f):

Indian Gaming Individuals Records
System

(b) The exemptions under paragraph
(a) of this section apply only to the ex-
tent that information in this system is
subject to exemption under 5 U.S.C.
552a(k)(2). When compliance would not
appear to interfere with or adversely
affect the overall responsibilities of the
Commission with respect to licensing
of key employees and primary manage-
ment officials for employment in an In-
dian gaming operation, the applicable
exemption may be waived by the Com-
mission.

(c) Exemptions from the particular
sections are justified for the following
reasons:

(1) From 5 U.S.C. 552a(c)(3), because
making available the accounting of
disclosures to an individual who is the
subject of a record could reveal inves-
tigative interest. This would permit
the individual to take measures to de-
stroy evidence, intimidate potential
witnesses, or flee the area to avoid the
investigation.

(2) From 5 U.S.C. 552a(d), (e)(1), and
(f) concerning individual access to
records, when such access could com-
promise classified information related
to national security, interfere with a
pending investigation or internal in-
quiry, constitute an unwarranted inva-
sion of privacy, reveal a sensitive in-
vestigative technique, or pose a poten-
tial threat to the Commission or its
employees or to law enforcement per-
sonnel. Additionally, access could re-
veal the identity of a source who pro-
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vided information under an express
promise of confidentiality.

(3) From 5 U.S.C. 552a(d)(2), because
to require the Commission to amend
information thought to be incorrect,
irrelevant, or untimely, because of the
nature of the information collected and
the length of time it is maintained,
would create an impossible administra-
tive and investigative burden by con-
tinually forcing the Commission to re-
solve questions of accuracy, relevance,
timeliness, and completeness.

(4) From 5 U.S.C. 552a(e)(1) because:

(i) It is not always possible to deter-
mine relevance or necessity of specific
information in the early stages of an
investigation.

(if) Relevance and necessity are mat-
ters of judgment and timing in that
what appears relevant and necessary
when collected may be deemed unnec-
essary later. Only after information is
assessed can its relevance and neces-
sity be established.

(iii) In any investigation the Com-
mission may receive information con-
cerning violations of law under the ju-
risdiction of another agency. In the in-
terest of effective law enforcement and
under 25 U.S.C. 2716(b), the information
could be relevant to an investigation
by the Commission.

(iv) In the interviewing of individuals
or obtaining evidence in other ways
during an investigation, the Commis-
sion could obtain information that
may or may not appear relevant at any
given time; however, the information
could be relevant to another investiga-
tion by the Commission.

PART 516—TESTIMONY OF COM-
MISSIONERS AND EMPLOYEES
AND FORMER COMMISSIONERS
AND FORMER EMPLOYEES RE-
SPECTING OFFICIAL DUTIES; RE-
SPONSE TO SUBPOENA

Sec.

516.1 What is the purpose of this part and to
whom does it apply?

516.2 When may a person to whom this part
applies give testimony, make a state-
ment or submit to interview?

516.3 When may a person to whom this part
applies produce records?

516.4 How are records certified or authenti-
cated?
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§516.1 What is the purpose of this part
and to whom does it apply?

(a) The purpose of this part is to pro-
mulgate regulations regarding the re-
lease of official National Indian Gam-
ing Commission information and provi-
sion of testimony by National Indian
Gaming Commission personnel with re-
spect to litigation or potential litiga-
tion and to prescribe conduct on the
part of National Indian Gaming Com-
mission personnel in response to a liti-
gation-related request or demand.

(b) This part applies to requests or
demands that are litigation-related or
otherwise arise out of judicial, admin-
istrative or other legal proceedings (in-
cluding subpoena, order or other de-
mand) for interview, testimony (in-
cluding by deposition) or other state-
ment, or for production of documents
relating to the business of the National
Indian Gaming Commission, whether
or not the National Indian Gaming
Commission or the United States is a
party to the litigation. It does not,
however, apply to document requests
covered by 25 CFR parts 515 and 517.

(c) To the extent the request or de-
mand seeks official information or doc-
uments, the provisions of this part are
applicable to Commissioners, employ-
ees, and former Commissioners and
former employees, of the National In-
dian Gaming Commission.

§516.2 When may a person to whom
this part applies give testimony,
make a statement or submit to
interview?

(a) No person to whom this part ap-
plies, except as authorized by the
Chairman or the General Counsel pur-
suant to this regulation, shall provide
testimony, make a statement or sub-
mit to interview.

(b) Whenever a subpoena com-
manding the giving of any testimony
has been lawfully served upon a person
to whom this part applies, such indi-
vidual shall, unless otherwise author-
ized by the Chairman or the General
Counsel, appear in response thereto
and respectfully decline to testify on

§516.4

the grounds that it is prohibited by
this regulation.

(c) A person who desires testimony or
other statement from any person to
whom this part applies may make writ-
ten request therefor, verified by oath,
directed to the Chairman setting forth
his or her interest in the matter to be
disclosed and designating the use to
which such statement or testimony
will be put in the event of compliance
with such request: provided, that a
written request therefor by an official
of any federal, state or tribal entity,
acting in his or her official capacity
need not be verified by oath. If it is de-
termined by the Chairman or the Gen-
eral Counsel that such statement or
testimony will be in the public inter-
est, the request may be granted. Where
a request for a statement or testimony
is granted, one or more persons to
whom this part applies may be author-
ized or designated to appear and testify
or give a statement with respect there-
to.

§516.3 When may a person to whom
this part applies produce records?

(a) Any request for records of the Na-
tional Indian Gaming Commission
shall be handled pursuant to the proce-
dures established in 25 CFR parts 515
and 517 and shall comply with the rules
governing public disclosure as provided
in 25 CFR parts 515 and 517.

(b) Whenever a subpoena duces tecum
commanding the production of any
record has been lawfully served upon a
person to whom this part applies, such
person shall forward the subpoena to
the General Counsel. If commanded to
appear in response to any such sub-
poena, a person to whom this part ap-
plies shall respectfully decline to
produce the record on the ground that
production is prohibited by this part
and state that the production of the
record(s) of the National Indian Gam-
ing Commission is a matter to be de-
termined by the Chairman or the Gen-
eral Counsel.

§516.4 How are records certified or
authenticated?

(a) Upon request, the person having
custody and responsibility for mainte-
nance of records which are to be re-
leased under this part or 25 CFR parts
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515 or 517 may certify the authenticity
of copies of records that are requested
to be provided in such format.

(b) A request for certified copies of
records or for authentication of copies
of records shall be sent to the National
Indian Gaming Commission, 1441 L
Street NW., Suite 9100, Washington, DC
20005, Attention: Freedom of Informa-
tion Act Officer.

PART 517—FREEDOM OF
INFORMATION ACT PROCEDURES

Sec.
517.1
517.2
517.3
517.4
517.5
517.6
517.7
517.8

AUTHORITY: 5 U.S.C. 552.

SOURCE: 58 FR 44448, Aug. 23, 1993, unless
otherwise noted.

Purpose and scope.

Definitions.

Requests for records.

Disclosure of requested records.
Confidential commercial information.
Response to requests for records.
Appeals.

Fees.

§517.1 Purpose and scope.

This part contains the regulations of
the National Indian Gaming Commis-
sion implementing the Freedom of In-
formation Act (FOIA). These regula-
tions provide procedures by which
members of the public may obtain ac-
cess to records compiled, created, and
maintained by the Commission, along
with procedures the Commission must
follow in response to such requests for
records.

§517.2 Definitions.

(a) Commercial-use requester means re-
questers seeking information for a use
or purpose that furthers the commer-
cial, trade, or profit interests of the re-
quester or the person on whose behalf
the request is made. In determining
whether a requester properly belongs
in this category, the Commission shall
determine the use to which a requester
will put the documents requested.
Where the Commission has reasonable
cause to doubt the use to which a re-
quester will put the records sought, or
where that use is not clear from the re-
quest itself, the Commission shall seek
additional clarification before assign-
ing the request to a specific category.
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(b) Confidential commercial information
means records provided to the govern-
ment by a submitter that arguably
contain material exempt from disclo-
sure under Exemption 4 of the FOIA,
because disclosure could reasonably be
expected to cause substantial competi-
tive harm.

(c) Direct costs means those expendi-
tures by the Commission actually in-
curred in searching for and duplicating
records to respond to a FOIA request.
Direct costs include the salary of the
employee or employees performing the
work (the basic rate of pay for the em-
ployee plus a percentage of that rate to
cover benefits) and the cost of oper-
ating duplicating machinery. Direct
costs do not include overhead expenses,
such as the cost of and heating or
lighting of the facility in which the
records are stored.

(d) Duplication refers to the process of
making a copy of a document nec-
essary to fulfill a FOIA request. Such
copies can take the form of, among
other things, paper copy, microform,
audio-visual materials, or machine-
readable documentation. The copies
provided shall be in a form that is rea-
sonably usable by requesters.

(e) Educational institution refers to a
preschool, a public or private elemen-
tary school, an institution of under-
graduate higher education, an institu-
tion of graduate higher education, an
institution of professional education,
and an institution of vocational edu-
cation, which operates a program of
scholarly research.

(f) Freedom of Information Act Officer
means the person designated by the
Chairman to administer the FOIA.

(9) Non-commercial scientific institution
refers to an institution that is not op-
erated on a ‘“‘commercial’’ basis as that
term is used in §517.2(a), commercial-
use requester, and which is operated
solely for the purpose of conducting
scientific research the results of which
are not intended to promote any par-
ticular product or industry.

(h) Representative of the news media
refers to any person actively gathering
news for an entity that is organized
and operated to publish or broadcast
news to the public. The term ‘“‘news”
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