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Cite this Code: CFR

To cite the regulations in
this volume use title,
part and section num-
ber. Thus, 26 CFR
1.170-0 refers to title 26,
part 1, section 170-0.
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Explanation

The Code of Federal Regulations is a codification of the general and permanent
rules published in the Federal Register by the Executive departments and agen-
cies of the Federal Government. The Code is divided into 50 titles which represent
broad areas subject to Federal regulation. Each title is divided into chapters
which usually bear the name of the issuing agency. Each chapter is further sub-
divided into parts covering specific regulatory areas.

Each volume of the Code is revised at least once each calendar year and issued
on a quarterly basis approximately as follows:

Title 1 through Title 16.....ccciiiiiiiiiiiiiiii e enes as of January 1
Title 17 through Title 27 as of April 1
Title 28 through Title 41 ..o as of July 1
Title 42 through Title 50....ccciuiiiiiiiiiiiiii e aens as of October 1

The appropriate revision date is printed on the cover of each volume.
LEGAL STATUS

The contents of the Federal Register are required to be judicially noticed (44
U.S.C. 1507). The Code of Federal Regulations is prima facie evidence of the text
of the original documents (44 U.S.C. 1510).

HOW TO USE THE CODE OF FEDERAL REGULATIONS

The Code of Federal Regulations is kept up to date by the individual issues
of the Federal Register. These two publications must be used together to deter-
mine the latest version of any given rule.

To determine whether a Code volume has been amended since its revision date
(in this case, April 1, 2003), consult the ‘“‘List of CFR Sections Affected (LSA),”
which is issued monthly, and the ‘“‘Cumulative List of Parts Affected,”” which
appears in the Reader Aids section of the daily Federal Register. These two lists
will identify the Federal Register page number of the latest amendment of any
given rule.

EFFECTIVE AND EXPIRATION DATES

Each volume of the Code contains amendments published in the Federal Reg-
ister since the last revision of that volume of the Code. Source citations for
the regulations are referred to by volume number and page number of the Federal
Register and date of publication. Publication dates and effective dates are usu-
ally not the same and care must be exercised by the user in determining the
actual effective date. In instances where the effective date is beyond the cut-
off date for the Code a note has been inserted to reflect the future effective
date. In those instances where a regulation published in the Federal Register
states a date certain for expiration, an appropriate note will be inserted following
the text.

OMB CONTROL NUMBERS
The Paperwork Reduction Act of 1980 (Pub. L. 96-511) requires Federal agencies
to display an OMB control number with their information collection request.
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Many agencies have begun publishing numerous OMB control numbers as amend-
ments to existing regulations in the CFR. These OMB numbers are placed as
close as possible to the applicable recordkeeping or reporting requirements.

OBSOLETE PROVISIONS

Provisions that become obsolete before the revision date stated on the cover
of each volume are not carried. Code users may find the text of provisions in
effect on a given date in the past by using the appropriate numerical list of
sections affected. For the period before January 1, 2001, consult either the List
of CFR Sections Affected, 1949-1963, 1964-1972, 1973-1985, or 1986-2000, published
in 11 separate volumes. For the period beginning January 1, 2001, a ‘‘List of CFR
Sections Affected” is published at the end of each CFR volume.

CFR INDEXES AND TABULAR GUIDES

A subject index to the Code of Federal Regulations is contained in a separate
volume, revised annually as of January 1, entitled CFR INDEX AND FINDING AIDS.
This volume contains the Parallel Table of Statutory Authorities and Agency
Rules (Table I). A list of CFR titles, chapters, and parts and an alphabetical
list of agencies publishing in the CFR are also included in this volume.

An index to the text of ‘““Title 3—The President’ is carried within that volume.

The Federal Register Index is issued monthly in cumulative form. This index
is based on a consolidation of the ‘“‘Contents” entries in the daily Federal Reg-
ister.

A List of CFR Sections Affected (LLSA) is published monthly, keyed to the
revision dates of the 50 CFR titles.

REPUBLICATION OF MATERIAL

There are no restrictions on the republication of material appearing in the
Code of Federal Regulations.

INQUIRIES

For a legal interpretation or explanation of any regulation in this volume,
contact the issuing agency. The issuing agency’s name appears at the top of
odd-numbered pages.

For inquiries concerning CFR reference assistance, call 202-741-6000 or write
to the Director, Office of the Federal Register, National Archives and Records
Administration, Washington, DC 20408 or e-mail info@fedreg.nara.gov.

SALES

The Government Printing Office (GPO) processes all sales and distribution of
the CFR. For payment by credit card, call toll free, 866-512-1800, or DC area,
202-512-1800, M-F 8 a.m. to 4 p.m. e.s.t. or fax your order to 202-512-2250, 24 hours
a day. For payment by check, write to the Superintendent of Documents, Attn:
New Orders, P.O. Box 371954, Pittsburgh, PA 15250-7954. For GPO Customer Serv-
ice call 202-512-1803.

ELECTRONIC SERVICES

The full text of the Code of Federal Regulations, the LSA (List of CFR Sections
Affected), The United States Government Manual, the Federal Register, Public
Laws, Public Papers, Weekly Compilation of Presidential Documents and the Pri-
vacy Act Compilation are available in electronic format at www.access.gpo.gov/
nara (‘““GPO Access’’). For more information, contact Electronic Information Dis-
semination Services, U.S. Government Printing Office. Phone 202-512-1530, or 888-
293-6498 (toll-free). E-mail, gpoaccess@gpo.gov.
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The Office of the Federal Register also offers a free service on the National
Archives and Records Administration’s (NARA) World Wide Web site for public
law numbers, Federal Register finding aids, and related information. Connect
to NARA’s web site at www.archives.gov/federal register. The NARA site also
contains links to GPO Access.

RAYMOND A. MOSLEY,
Director,
Office of the Federal Register.
April 1, 2003.
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THIS TITLE

Title 26—INTERNAL REVENUE is composed of twenty volumes. The contents of
these volumes represent all current regulations issued by the Internal Revenue
Service, Department of the Treasury, as of April 1, 2003. The first thirteen vol-
umes comprise part 1 (Subchapter A—Income Tax) and are arranged by sections
as follows: §§1.0-1-1.60; §§1.61-1.169; §§1.170-1.300; §§1.301-1.400; §§1.401-1.440; §§1.441—
1.500; §§1.501-1.640; §§1.641-1.850; §§1.851-1.907; §§1.908-1.1000; §§1.1001-1.1400; §§1.1401—
1—1.1503-2A; and §1.15561-1 to end. The fourteenth volume containing parts 2-29,
includes the remainder of subchapter A and all of Subchapter B—Estate and Gift
Taxes. The last six volumes contain parts 30-39 (Subchapter C—Employment
Taxes and Collection of Income Tax at Source); parts 40-49; parts 50-299 (Sub-
chapter D—Miscellaneous Excise Taxes); parts 300499 (Subchapter F—Procedure
and Administration); parts 500-599 (Subchapter G—Regulations under Tax Con-
ventions); and part 600 to end (Subchapter H—Internal Revenue Practice).

The OMB control numbers for Title 26 appear in §602.101 of this chapter. For
the convenience of the user, §602.101 appears in the Finding Aids section of the
volumes containing parts 1 to 599.
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Would you like to
know...

if any changes have been made to the Code
of Federal Regulations or what documents
have been published in the Federal Register
without reading the Federal Register every
day? if so, you may wish to subscribe to the
LSA (List of CFR Sections Affected), the
Federal Register Index, or both.

LSA

The LSA (List of CFR Sections Affected) is
designed to lead users of the Code of Federal
Regulations to amendatory actions published in
the Federal Register. The LSA is issued monthly in
cumulative form. Entries indicate the nature of the
changes—such as revised, removed, or corrected.
$31 per year.

Federal Register Index

The index, covering the contents of the daily
Federal Register, is issued monthly in cumulative
form. Entries are carried primarily under the names
of the issuing agencies. Significant subjects are
carried as cross-references.

$28 per year.

A finding aid is included in each publication which
lists Federal Register page numbers with the date
of publication in the Federal Register.

Superintendent of Documents Subscription Order Form

Order Processing Code:

*5421

| YES, send me the following indicated subscriptions for one year:
L.SA (List of CFR Sections Affected), (LCS) for $31 per year.
Federal Register Index (FRSU) $28 per vear.

The total cost of my order is $ . {Includes regular shipping and handling.)
Price is subject to change. International

customers please add 25% For privacy check box below:
(oN

1 Do not make my name available to other mailers

Compary or personal name Check method of payment:

1 Check payable to Superintendent of Documents
Street address O GPO Deposit Account I | l | | l I I_ D
City, State, ZP code Q visa O MasterCard [D:D (expiraticn date)
Daytime phone with area code Credit card No. (must be 20 digits)

Thank you for your order!

Purchase order No. (opticnal)

@ Authorizing signature 7/00

Mail To: Superintendent of Documents
Fax your orders (202) 512-2250 P.O. Box 371954
Phone your orders (202) 512-1800 Pittsburgh, PA 15250-7954




Title 26—Internal
Revenue

(This book contains part 1, §§1.170 to 1.300)
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CHAPTER I—INTERNAL REVENUE SERVICE,
DEPARTMENT OF THE TREASURY (CONTINUED)

EDITORIAL NOTE: IRS published a document at 45 FR 6088, Jan. 25, 1980, deleting statutory
sections from their regulations. In Chapter I, cross references to the deleted material have
been changed to the corresponding sections of the IRS Code of 1954 or to the appropriate regu-
lations sections. When either such change produced a redundancy, the cross reference has
been deleted. For further explanation, see 45 FR 20795, March 31, 1980.

SUBCHAPTER A—INCOME TAX (CONTINUED)

Part Page
1 INCOME BAXKES vttt e 5

SUPPLEMENTARY PUBLICATION: Internal Revenue Service Looseleaf Regulations System.
Additional supplementary publications are issued covering Alcohol and Tobacco Tax Regula-
tions, and Regulations Under Tax Conventions.






SUBCHAPTER A—INCOME TAX (CONTINUED)

PART 1—INCOME TAXES

NORMAL TAXES AND SURTAXES (CONTINUED)
COMPUTATION OF TAXABLE INCOME (Continued)

ITEMIZED DEDUCTIONS FOR INDIVIDUALS AND
CORPORATIONS (CONTINUED)

Sec.

1.170-0 Effective dates.

1.170-1 Charitable, etc., contributions and
gifts; allowance of deduction (before
amendment by Tax Reform Act of 1969).

1.170-2 Charitable deductions by individ-
uals; limitations (before amendment by
Tax Reform Act of 1969).

1.170-3 Contributions or gifts by corpora-
tions (before amendment by Tax Reform
Act of 1969).

1.170A-1 Charitable, etc., contributions and
gifts; allowance of deduction.

1.170A-2 Amounts paid to maintain certain
students as members of the taxpayer’s
household.

1.170A-3 Reduction of charitable contribu-
tion for interest on certain indebtedness.

1.170A-4 Reduction in amount of charitable
contributions of certain appreciated
property.

1.170A-4A Special rule for the deduction of
certain charitable contributions of in-
ventory and other property.

1.170A-5 Future interests in tangible per-
sonal property.

1.170A-6 Charitable contributions in trust.

1.170A-7 Contributions not in trust of par-
tial interests in property.

1.170A-8 Limitations on charitable deduc-
tions by individuals.

1.170A-9 Definition of section 170(b)(1)(A)
organization.

1.170A-10 Charitable
carryovers of individuals.

1.170A-11 Limitation on, and carryover of,
contributions by corporations.

1.170A-12 Valuation of a remainder interest
in real property for contributions made
after July 31, 1969.

1.170A-13 Recordkeeping and return require-
ments for deductions for charitable con-
tributions.

1.170A-14 Qualified conservation contribu-
tions.

1.171-1 Bond premium.

1.171-2 Amortization of bond premium.

1.171-3 Special rules for certain bonds.

1.171-4 Election to amortize bond premium
on taxable bonds.

1.171-5 Effective date and transition rules.

1.172-1 Net operating loss deduction.

1.172-2 Net operating loss in case of a cor-
poration.

contributions

1.172-3 Net operating loss in case of a tax-
payer other than a corporation.

1.172-4 Net operating loss carrybacks and
net operating loss carryovers.

1.172-5 Taxable income which is subtracted
from net operating loss to determine
carryback or carryover.

1.172-6 Illustration of net operating loss
carrybacks and carryovers.

1.172-7 Joint return by husband and wife.
1.172-8 Net operating loss carryovers for
regulated transportation corporations.
1.172-9 Election with respect to portion of
net operating loss attributable to foreign

expropriation loss.

1.172-10 Net operating losses of real estate
investment trusts.

1.172-13 Product liability losses.

1.173-1 Circulation expenditures.

1.174-1 Research and experimental expendi-
tures; in general.

1.174-2 Definition of research and experi-
mental expenditures.

1.174-3 Treatment as expenses.

1.174-4 Treatment as deferred expenses.

1.175-1 $Soil and water conservation expendi-
tures; in general.

1.175-2 Definition of soil and water con-
servation expenditures.

1.175-3 Definition of ‘“‘the business of farm-
ing.”

1.175-4 Definition of ‘‘land used in farming.”’

1.175-56 Percentage limitation and carry-
over.

1.175-6 Adoption or change of method.

1.175-7 Allocation of expenditures in certain
circumstances.

1.177-1 Election to amortize trademark and
trade name expenditures.

1.178-1 Depreciation or amortization of im-
provements on leased property and cost
of acquiring a lease.

1.178-2 Related lessee and lessor.

1.178-3 Reasonable certainty test.

1.179-0 Table of contents for section 179 ex-
pensing rules.

1.179-1 Election to expense certain depre-
ciable assets.

1.179-2 Limitations on amount subject to
section 179 election.

1.179-3 Carryover of disallowed deduction.

1.179-4 Definitions.

1.179-56 Time and manner of making elec-
tion.

1.179-6 Effective date.

1.179A-1 Recapture of deduction for quali-
fied clean-fuel vehicle property and
qualified clean-fuel vehicle refueling
property.

1.180-1 Expenditures by farmers for fer-
tilizer, etc.

1.180-2 Time and manner of making election
and revocation.
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1.182-1 Expenditures by farmers for clearing
land; in general.

1.182-2 Definition of ‘“‘the business of farm-
ing.”

1.182-3 Definition, exceptions, etc., relating
to deductible expenditures.

1.182-4 Definition of ‘‘land suitable for use
in farming”’, etc.

1.182-5 Limitation.

1.182-6 Election to deduct land clearing ex-
penditures.

1.183-1 Activities not engaged in for profit.

1.183-2 Activity not engaged in for profit de-
fined.

1.183-3 Election to postpone determination
with respect to the presumption de-
scribed in section 183(d). [Reserved]

1.183-4 Taxable years affected.

1.186-1 Recoveries of damages for antitrust
violations, etc.

1.187-1 Amortization of certain coal mine
safety equipment.

1.187-2 Definitions.

1.188-1 Amortization of certain expendi-
tures for qualified on-the-job training
and child care facilities.

1.190-1 Expenditures to remove architec-
tural and transportation barriers to the
handicapped and elderly.

1.190-2 Definitions.

1.190-3 Election to deduct architectural and
transportation barrier removal expenses.

1.193-1 Deduction for tertiary injectant ex-
penses.

1.194-1 Amortization of reforestation ex-
penditures.

1.194-2 Amount of deduction allowable.

1.194-3 Definitions.

1.1944 Time and manner of making elec-
tion.

1.195-1 Election to amortize start-up ex-
penditures.

1.197-0 Table of contents.

1.197-1T Certain elections for
property (temporary).

1.197-2 Amortization of goodwill and certain
other intangibles.

intangible

ADDITIONAL ITEMIZED DEDUCTIONS FOR
INDIVIDUALS

1.211-1
1.212-1

Allowance of deductions.

Nontrade or nonbusiness expenses.

1.213-1 Medical, dental, etc., expenses.

1.214-1 Expenses for the care of certain de-
pendents incurred during taxable years
beginning before January 1, 1972.

1.214A-1 Certain expenses to enable individ-
uals to be gainfully employed incurred
during taxable years beginning after De-
cember 31, 1971, and before January 1,
1976.

1.214A-2 Limitations on
amounts.

1.214A-3 Reduction of expenses for certain
disability payments and adjusted gross
income.

deductible

26 CFR Ch. | (4-1-03 Edition)

1.214A-4 Special rules applicable to married
individuals.

1.214A-5 Other special rules relating to em-
ployment-related expenses.

1.215-1 Periodic alimony, etc., payments.

1.215-1T Alimony, etc., payments (tem-
porary).

1.216-1 Amounts representing taxes and in-
terest paid to cooperative housing cor-
poration.

1.216-2 Treatment as property subject to de-
preciation.

1.217-1 Deduction for moving expenses paid
or incurred in taxable years beginning
before January 1, 1970.

1.217-2 Deduction for moving expenses paid
or incurred in taxable years beginning
after December 31, 1969.

1.219-1 Deduction for retirement savings.

1.219-2 Definition of active participant.

SPECIAL DEDUCTIONS FOR CORPORATIONS

1.241-1 Allowance of special deductions.

1.242-1 Deduction for partially tax-exempt
interest.

1.243-1 Deduction for dividends received by
corporations.

1.243-2 Special rules for certain distribu-
tions.

1.243-3 Certain dividends from foreign cor-
porations.

1.243-4 Qualifying dividends.

1.243-5 Effect of election.

1.244-1 Deduction for dividends received on
certain preferred stock.

1.244-2 Computation of deduction.

1.245-1 Dividends received from certain for-
eign corporations.

1.246-1 Deductions not allowed for dividends
from certain corporations.

1.246-2 Limitation on aggregate amount of
deductions.

1.246-3 Exclusion of certain dividends.

1.246-4 Dividends from a DISC or former
DISC.

1.246-5 Reduction of holding periods in cer-
tain situations.

1.247-1 Deduction for dividends paid on pre-
ferred stock of public utilities.

1.248-1 Election to amortize organizational
expenditures.

1.249-1 Limitation on deduction of bond pre-
mium on repurchase.

ITEMS NOT DEDUCTIBLE

1.261-1 General rule for disallowance of de-
ductions.
1.262-1 Personal,

penses.
1.263(a)-1 Capital expenditures; In general.
1.263(a)-2 Examples of capital expenditures.
1.263(a)-3 Election to deduct or capitalize
certain expenditures.
1.263(b)-1 Expenditures for advertising or
promotion of good will.

living, and family ex-
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1.263(c)-1 Intangible drilling and develop-
ment costs in the case of oil and gas
wells.

1.263(e)-1 Expenditures in connection with
certain railroad rolling stock.

1.263(f)-1 Reasonable repair allowance.

1.263A-0 Outline of regulations under sec-
tion 263A.

1.263A-1 Uniform capitalization of costs.

1.263A-2 Rules relating to property pro-
duced by the taxpayer.

1.263A-3 Rules relating to property acquired
for resale.

1.263A-4 Rules for property produced in a
farming business.

1.263A-5 Exception for qualified creative ex-
penses incurred by certain free-lance au-

thors, photographers, and artists. [Re-
served]

1.263A-6 Rules for foreign persons. [Re-
served]

1.263A-7 Changing a method of accounting
under section 263A.

1.263A-8 Requirement to capitalize interest.

1.263A-9 The avoided cost method.

1.263A-10 Unit of property.

1.263A-11 Accumulated production expendi-
tures.

1.263A-12

1.263A-13

Production period.

0Oil and gas activities.

1.263A-14 Rules for related persons.

1.263A-15 Effective dates, transitional rules,
and anti-abuse rule.

1.264-1 Premiums on life insurance taken
out in a trade or business.

1.264-2 Single premium life insurance, en-
dowment, or annuity contracts.

1.264-3 Effective date; taxable years ending
after March 1, 1954, subject to the Inter-
nal Revenue Code of 1939.

1.264-4 Other life insurance, endowment, or
annuity contracts.

1.265-1 Expenses relating to tax-exempt in-
come.

1.265-2 Interest relating to tax-exempt in-
come.

1.265-3 Nondeductibility of interest relating
to exempt-interest dividends.

1.266-1 Taxes and carrying charges charge-
able to capital account and treated as
capital items.

1.267(a)-1 Deductions disallowed.

1.267(a)-2T Temporary regulations; ques-
tions and answers arising under the Tax
Reform Act of 1984 (temporary).

1.267(a)-3 Deduction of amounts owed to re-
lated foreign persons.

1.267(b)-1 Relationships.

1.267(c)-1 Constructive ownership of stock.

1.267(d)-1 Amount of gain where loss pre-
viously disallowed.

1.267(d)-2 Effective date; taxable years sub-
ject to the Internal Revenue Code of 1939.

1.267(f)-1 Controlled groups.

1.268-1 Items attributable to an
unharvested crop sold with the land.

1.269-1 Meaning and use of terms.

Pt. 1

1.269-2 Purpose and scope of section 269.

1.269-3 Instances in which section 269(a) dis-
allows a deduction, credit, or other al-
lowance.

1.269-4 Power of district director to allocate
deduction, credit, or allowance in part.

1.269-56 Time of acquisition of control.

1.269-6 Relationship of section 269 to section
382 before the Tax Reform Act of 1986.

1.269-7 Relationship of section 269 to sec-
tions 382 and 383 after the Tax Reform
Act of 1986.

1.270-1 Limitation on deductions allowable
to individuals in certain cases.

1.271-1 Debts owed by political parties.

1.272-1 Expenditures relating to disposal of
coal or domestic iron ore.

1.273-1 Life or terminable interests.

1.274-1 Disallowance of certain entertain-
ment, gift and travel expenses.

1.274-2 Disallowance of deductions for cer-
tain expenses for entertainment, amuse-
ment, recreation, or travel.

1.274-3 Disallowance of deduction for gifts.

1.274-4 Disallowance of certain foreign trav-
el expenses.

1.274-5 Substantiation requirements.

1.274-5T Substantiation requirements (tem-
porary).

1.274-6 Expenditures deductible without re-
gard to trade or business or other income
producing activity.

1.274-6T Substantiation with respect to cer-
tain types of listed property for taxable
years beginning after 1985 (temporary).

1.274-7 Treatment of certain expenditures
with respect to entertainment-type fa-
cilities.

1.274-8 Effective date.

1.275-1 Deduction denied in case of certain
taxes.

1.276-1 Disallowance of deductions for cer-
tain indirect contributions to political
parties.

1.278-1 Capital expenditures incurred in
planting and developing citrus and al-
mond groves.

1.279-1 General rule; purpose.

1.279-2 Amount of disallowance of interest
on corporate acquisition indebtedness.

1.279-3 Corporate acquisition indebtedness.

1.279-4 Special rules.

1.279-5 Rules for application of section
279(b).

1.279-6 Application of section 279 to certain
affiliated groups.

1.279-7 Effect on other provisions.

1.280B-1 Demolition of structures.

1.280C-1 Disallowance of certain deductions
for wage or salary expenses.

1.280C-3 Disallowance of certain deductions
for qualified clinical testing expenses
when section 28 credit is allowable.

1.280C-4 Credit for increasing research ac-
tivities.
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1.280F-1T Limitations on investment tax
credit and recovery deductions under sec-
tion 168 for passenger automobiles and
certain other listed property; overview of
regulations (temporary).

1.280F-2T Limitations on recovery deduc-
tions and the investment tax credit for
certain passenger automobiles (tem-
porary).

1.280F-3T Limitations on recovery deduc-
tions and the investment tax credit when
the business use percentage of listed
property is not greater than 50 percent
(temporary).

1.280F—4T Special rules for listed property
(temporary).

1.280F-5T Leased property (temporary).

1.280F-6T Special rules and definitions
(temporary).

1.280F-7 Property leased after December 31,
1986.

1.280H-0T Table of contents (temporary).

1.280H-1T Limitation on certain amounts
paid to employee-owners by personal
service corporations electing alternative
taxable years (temporary).

TAXABLE YEARS BEGINNING PRIOR TO
JANUARY 1, 1986

1.274-5A Substantiation requirements.

TERMINAL RAILROAD CORPORATIONS AND
THEIR SHAREHOLDERS

1.281-1 In general.

1.281-2 Effect of section 281 upon the com-
putation of taxable income.

1.281-3 Definitions.

1.281-4 Taxable years affected.

AUTHORITY: 26 U.S.C. 7805.

Section 1.170A-1 also issued under 26 U.S.C.
170(a).

Section 1.170A-6 also issued under 26 U.S.C.
170(£)(4); 26 U.S.C. 642(c)(b).

Section 1.170A-12 also
U.S.C. 170(f)(4).

Section 1.170A-13 also
U.S.C. 170(f)(8).

Section 1.171-2 also issued under 26 U.S.C.
171(e).

Section 1.171-3 also issued under 26 U.S.C.
171(e).

Section 1.171-4 also issued under 26 U.S.C.
171(c).

Section 1.179-1 also issued under 26 U.S.C.
179(d)(6) and (10).

Section 1.179-4 also issued under 26 U.S.C.
179(c).

Section 1.179-6 also issued under 26 U.S.C.
179(c).

Section 1.179A-1 also issued under 26 U.S.C.
179A(e)(4).

Section 1.216-2 also issued under 26 U.S.C.
216(d).

Section 1.263A-1 also issued under 26 U.S.C.
263A.

issued under 26

issued under 26

26 CFR Ch. | (4-1-03 Edition)

Section 1.263A-2 also issued under 26 U.S.C.

263A.

Section 1.263A-3 also issued under 26 U.S.C.
263A.

Section 1.263A—4 also issued under 26 U.S.C.
263A.

Section 1.263A-4T also issued under 26
U.S.C. 263A.

Section 1.263A-5 also issued under 26 U.S.C.
263A.

Section 1.263A—6 also issued under 26 U.S.C.
263A.

Section 1.263A-7 also issued under 26 U.S.C.
263A.

Section 1.263A-7T also issued under 26
U.S.C. 263A.

Sections 1.263A-8 through 1.263A-15 also
issued under 26 U.S.C. 263A(1).

Section 1.267(a)-3 also issued under 26
U.S.C. 267(a)(3).

Section 1.267(f)-1 also issued under 26
U.S.C. 267 and 1502.

Section 1.269-3(d) also issued under 26
U.S.C. 382(m).

Section 1.274-5 also issued under 26 U.S.C.
274(d).

Section 1.274-5T also issued under 26 U.S.C.
274(d).

Section 1.274(d)-1 also issued under 26
U.S.C. 274(d).

Section 1.274(d)-1T also issued under 26
U.S.C. 274(d).

Section 1.280C—4 also issued under 26 U.S.C.
280C(c) and 103 Stat. 2413.

Section 1.280F-1T also
U.S.C. 280F.

Section 1.280F-7 also issued under 26 U.S.C.
280F(c).

SOURCE: T.D. 6500, 25 FR 11402, Nov. 26, 1960;
256 FR 14021, Dec. 31, 1960, unless otherwise
noted.

COMPUTATION OF TAXABLE
INCOME (CONTINUED)

issued under 26

ITEMIZED DEDUCTIONS FOR INDIVIDUALS
AND CORPORATIONS (CONTINUED)

§1.170-0 Effective dates.

Except as otherwise provided in this
section, the provisions of section 170
and §§1.170-1 through 1.170-3 are appli-
cable to contributions paid in taxable
years beginning before January 1, 1970,
and all references therein to sections of
the Code are to sections of the Internal
Revenue Code of 1954 prior to the
amendments made by section 201(a) of
the Tax Reform Act of 1969 (83 Stat.
549). Except as otherwise provided
therein, §§1.170A through 1.170A-11 are
applicable to contributions paid in tax-
able years beginning after December 31,
1969. In a case where a provision in
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§§1.170A through 1.170A-11 is applicable
to a contribution paid in a taxable year
beginning before January 1, 1970, such
provision shall apply to the contribu-
tion and §§1.170-1 through 1.170-3 shall
not apply to the contribution.

[T.D. 7207, 37 FR 20767, Oct. 5, 1972]

§1.170-1 Charitable, etc., contribu-
tions and gifts; allowance of deduc-
tion (before amendment by Tax Re-
form Act of 1969).

(a) In general—(1) General rule. Any
charitable contribution (as defined in
section 170(c)) actually paid during the
taxable year is allowable as a deduc-
tion in computing taxable income, re-
gardless of the method of accounting
employed or when pledged. In addition,
contributions by corporations may
under certain circumstances be deduct-
ible even though not paid during the
taxable year (see §1.170-3), and subject
to the provisions of section 170(b)(5)
and paragraph (g) of §1.170-2, certain
excess charitable contributions made
by individuals in taxable years begin-
ning after December 31, 1963, shall be
treated as paid in certain succeeding
taxable years. The deduction is subject
to the limitations of section 170(b) (see
§§1.170-2 and 1.170-3) and is subject to
verification by the district director.
For rules relating to the determination
of, and the deduction for, amounts paid
to maintain certain students as mem-
bers of the taxpayer’s household and
treated under section 170(d) as paid for
the use of an organization described in
section 170(c) (2), (3), or (4), see para-
graph (f) of §1.170-2. For a special rule
relating to the computation of the
amount of the deduction with respect
to a contribution of section 1245 or sec-
tion 1250 property, see section 170(e).

(2) Information required in support of
deductions for taxable years beginning be-
fore January 1, 1964. In connection with
claims for deductions for charitable
contributions paid in taxable years be-
ginning before January 1, 1964, tax-
payers shall state in their income tax
returns the name and address of each
organization to which a contribution
was made and the amount and approxi-
mate date of the actual payment of
each contribution. Any deduction for
charitable contribution must be sub-
stantiated, when required by the dis-
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trict director, by a statement from the
organization to which the contribution
was made indicating whether the orga-
nization is a domestic organization,
the name and address of the contrib-
utor, the amount of the contribution,
and the date of its actual payment, and
by such other information as the dis-
trict director may deem necessary.

(3) Information required in support of
deductions for taxable years beginning
after December 31, 1963—(1) In general. In
connection with claims for deductions
for charitable contributions paid in
taxable years beginning after Decem-
ber 31, 1963, taxpayers shall state in
their income tax returns the name of
each organization to which a contribu-
tion was made and the amount and
date of the actual payment of each con-
tribution. If a contribution is made in
property other than money, the tax-
payer shall state the kind of property
contributed (for example, used cloth-
ing, paintings, securities) and shall
state the method utilized in deter-
mining the fair market value of the
property at the time the contribution
was made. In any case in which a tax-
payer makes numerous cash contribu-
tions to an organization during the
taxable year, the taxpayer may state
the total cash payments made to such
organization during the taxable year in
lieu of listing each cash contribution
and the date of payment.

(ii) Contribution by individual of prop-
erty other than money. If an individual
taxpayer makes a charitable contribu-
tion of an item of property other than
money and claims a deduction in ex-
cess of $200 in respect of his contribu-
tion of such item, he shall attach to his
income tax return a statement setting
forth the following information with
respect to such item:

(a) The name and address of the orga-
nization to which the contribution was
made.

(b) The date of the actual contribu-
tion.

(¢) A description of the property in
sufficient detail to identify the par-
ticular property contributed including,
in the case of tangible property, the
physical condition of the property at
the time of contribution. In the case of
securities, the name of the issuer, the
type of security, and whether or not
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such security is regularly traded on a
stock exchange or in an over-the-
counter market.

(d) The manner (for example, by pur-
chase, gift, bequest, inheritance, ex-
change, etc.) and the approximate date
of acquisition of the property by the
taxpayer. If the property was created,
produced, or manufactured by the tax-
payer, the approximate date the prop-
erty was substantially completed.

(e) The fair market value of the prop-
erty at the time the contribution was
made, showing the method utilized in
determining the fair market value. (If
the valuation was determined by ap-
praisal, a copy of the signed report of
the appraiser should be submitted.)

(f) In the case of property (not in-
cluding securities) held by the tax-
payer for a period less than five years
immediately preceding the date on
which the contribution was made, the
cost or other basis, adjusted as pro-
vided by section 1016. If available, the
cost or other basis, adjusted as pro-
vided by section 1016, of property (not
including securities) held for a period
of five years or more prior to the time
of contribution should be submitted.

(9) In the case of section 1245 or sec-
tion 1250 property, the reduction by
reason of section 170(e) in the amount
of the charitable contribution taken
into account under section 170.

(h) The terms of any agreement or
understanding entered into by or on be-
half of the taxpayer relating to the use,
sale, or disposition of the property con-
tributed. For example, there must be
attached to the income tax return of
an individual taxpayer the terms of
any agreement or understanding which
restricts the donee’s right to dispose of
the donated property (either tempo-
rarily or permanently) or which re-
serves to, or confers upon, anyone
other than the donee organization (or
an organization participating with
such organization in cooperative fund
raising) any right to the income from
such property, to the possession of the
property (including the right to vote
securities), to acquire such property by
purchase or otherwise, or to designate
who shall have such income, posses-
sion, or right to acquire. Notwith-
standing the above, it will not be nec-
essary to set forth the terms of any
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agreement or understanding which
merely earmarks contributed property
for a particular charitable use, such as
the use of donated furniture in the
reading room of the donee organiza-
tion’s library.

(1) The total amount claimed as a de-
duction for the taxable year due to the
contribution of the property. If less
than the entire interest in the property
is contributed during the taxable year,
the amount claimed as a deduction in
any prior year or years for contribu-
tions of other interests in such prop-
erty, the name and address of each or-
ganization to which any such contribu-
tion was made, the place where the
property (if tangible property) is lo-
cated or kept and the name of the per-
son having actual possession of the
property, if other than the organiza-
tion to which the property giving rise
to the deduction was contributed.

(iii) Statement from donee organization.
Any deduction for a charitable con-
tribution must be substantiated, when
required by the district director, by a
statement from the organization to
which the contribution was made indi-
cating whether the organization is a
domestic organization, the name and
address of the contributor, the amount
of the contribution, the date of actual
receipt of the contribution, and such
other information as the district direc-
tor may deem necessary. If the con-
tribution includes an item of property
(other than money or securities which
are regularly traded on a stock ex-
change or in an over-the-counter mar-
ket) which the donee deems to have a
fair market value in excess of $200 at
the time of receipt, such statement
shall also indicate for each such item
its location if retained by the organiza-
tion, the amount received by the orga-
nization on any sale of the property
and the date of sale, or in case of other
disposition of the property, the method
of disposition.

(b) Time of making contribution.
Ordinarly a contribution is made at the
time delivery is effected. In the case of
a check, the unconditional delivery (or
mailing) of a check which subsequently
clears in due course will constitute an
effective contribution on the date of
delivery (or mailing). If a taxpayer un-
conditionally delivers (or mails) a
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properly endorsed stock certificate to a
charitable donee or the donee’s agent,
the gift is completed on the date of de-
livery (or mailing, provided that such
certificate is received in the ordinary
course of the mails). If the donor deliv-
ers the certificate to his bank or
broker as the donor’s agent, or to the
issuing corporation or its agent, for
transfer into the name of the donee,
the gift is completed on the date the
stock is transferred on the books of the
corporation. For rules relating to a
contribution consisting of a future in-
terest in tangible personal property,
see paragraph (d)(2) of this section.

(c) Contribution in property—(1) Gen-
eral rules. If a contribution is made in
property other than money, the
amount of the deduction is determined
by the fair market value of the prop-
erty at the time of the contribution.
The fair market value is the price at
which the property would change hands
between a willing buyer and a willing
seller, neither being under any compul-
sion to buy or sell and both having rea-
sonable knowledge of relevant facts. If
the contribution is made in property of
a type which the taxpayer sells in the
course of his business, the fair market
value is the price which the taxpayer
would have received if he had sold the
contributed property in the lowest
usual market in which he customarily
sells, at the time and place of the con-
tribution (and in the case of a con-
tribution of goods in quantity, in the
quantity contributed). The usual mar-
ket of a manufacturer or other pro-
ducer consists of the wholesalers or
other distributors to or through whom
he customarily sells, unless he sells
only at retail in which event it is his
retail customers. If a donor makes a
charitable contribution of, for exam-
ple, stock in trade at a time when he
could not reasonably have been ex-
pected to realize its usual selling price,
the value of the gift is not the usual
selling price but is the amount for
which the quantity of merchandise
contributed would have been sold by
the donor at the time of the contribu-
tion. Costs and expenses incurred in
the year of contribution in producing
or acquiring the contributed property
are not deductible and are not a part of
the cost of goods sold. Similarly, to the
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extent that costs and expenses incurred
in a prior taxable year in producing or
acquiring the contributed property are
reflected in the cost of goods sold in
the year of contribution, cost of goods
sold must be reduced by such costs and
expenses. Transfers of property to an
organization described in section 170(c)
which bear a direct relationship to the
taxpayer’s business and which are
made with a reasonable expectation of
financial return commensurate with
the amount of the transfer may con-
stitute allowable deductions as trade
or business expenses rather than as
charitable contributions. See section
162 and the regulations thereunder.

(2) Reduction for certain interest. (i)
With respect to charitable contribu-
tions made after December 31, 1957, sec-
tion 170(b)(4) requires that the amount
of the charitable deduction be reduced
for certain interest to the extent nec-
essary to avoid the reduction of the
same amount both as an interest de-
duction under section 163 and as a de-
duction for charitable contributions
under section 170. The reduction is to
be determined in accordance with sub-
divisions (ii) and (iii) of this subpara-
graph.

(ii) With respect to charitable con-
tributions made after December 31,
1957, in determining the amount to be
taken into account as a charitable con-
tribution for purposes of section 170,
the amount determined without regard
to section 170(b)(4) or this subpara-
graph shall be reduced by the amount
of interest which has been paid (or is to
be paid) by the taxpayer, which is at-
tributable to any liability connected
with the contribution, and which is at-
tributable to any period of time after
the making of the contribution. The
deduction otherwise allowable for char-
itable contributions under section 170
is required to be reduced pursuant to
section 170(b)(4) only if, in connection
with a charitable contribution, a liabil-
ity is assumed by the recipient of the
contribution or by any other person, or
if the charitable contribution is of
property which is subject to a liability.
Thus, if the contribution is made in
property and the transfer is condi-
tioned upon the assumption of a liabil-
ity by the donee or by some other per-
son, any interest paid (or to be paid) by
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the taxpayer, attributable to the liabil-
ity, and with respect to a period after
the making of the contribution, will
serve to reduce the amount that may
be taken into account as a charitable
contribution for purposes of section
170. The adjustment referred to in this
subdivision must also be made where
the contributed property is subject to a
liability and the value of the property
reflects the payment by the donor of
interest with respect to a period of
time after the making of the contribu-
tion.

(iii) If, in connection with the chari-
table contribution, after December 31,
1957, of a bond, a liability is assumed
by the recipient or by any other per-
son, or if the bond is subject to a liabil-
ity, then, in determining the amount
to be taken into account as a chari-
table contribution under section 170,
the amount determined without regard
to section 170(b)(4) or this subpara-
graph shall, without regard to whether
any reduction may be required by sub-
division (ii) of this subparagraph, also
be reduced for interest which has been
paid (or is to be paid) by the taxpayer
on indebtedness incurred or continued
to purchase or carry such bond, and
which is attributable to any period be-
fore the making of the contribution.
However, the reduction referred to in
this subdivision shall be made only to
the extent that such reduction does not
exceed the interest (including bond dis-
count and other interest equivalent)
receivable on the bond, and attrib-
utable to any period before the making
of the contribution which is not, by
reason of the taxpayer’s method of ac-
counting, includible in the taxpayer’s
gross income for any taxable year. For
purposes of section 170(b)(4) and this
subdivision the term bond means any
bond, debenture, note, or certificate or
other evidence of indebtedness.

(iv) The provisions of this subpara-
graph may be illustrated by the fol-
lowing examples:

Example 1. A, an individual using the cash
receipts and disbursements method of ac-
counting, on January 1, 1960, contributed to
a charitable organization real estate having
a fair market value of $10,000. In connection
with the contribution the charitable organi-
zation assumed an indebtedness of $8,000
which A had incurred. A has prepaid two
years’ interest on that indebtedness (for 1960
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and 1961) amounting to $960, and has taken
an interest deduction of $960 for such
amount. The amount of the gift, determined
without regard to this subparagraph, is $2,960
(810,000 less $8,000, the outstanding indebted-
ness, plus $960, the amount of prepaid inter-
est). In determining the amount of the de-
duction for charitable contributions, the
value of the gift ($2,960) must be reduced by
$960 to eliminate from the computation of
such deduction that portion thereof for
which A has been allowed an interest deduc-
tion.

Example 2. On January 1, 1960, B, an indi-
vidual using the cash receipts and disburse-
ments method of accounting, purchased for
$9,600 a 5 1/2 percent $10,000, 20-year M Cor-
poration bond, the interest on which was
payable semiannually on June 30 and Decem-
ber 31. The M Corporation had issued the
bond on January 1, 1950, at a discount of $720
from the principal amount. On December 1,
1960, B donated the bond to a charitable or-
ganization, and, in connection with the con-
tribution, the charitable organization as-
sumed an indebtedness of $7,000 which B had
incurred to purchase and carry the bond.
During the calendar year 1960 B paid accrued
interest of $330 on the indebtedness for the
period from January 1 to December 1, 1960,
and has taken an interest deduction of $330
for such amount. No portion of the bond dis-
count of $36 a year (8720 divided by 20 years)
has been included in B’s income, and of the
$550 of annual interest receivable on the
bond, he included in income only the June 30
payment of $275. The market value of the
bond on the date of the contribution was
$9,902. Such value reflects a proportionate
part of the original bond discount ($9,280 plus
$393, or $9,673) and of interest receivable of
$229 which had accrued from July 1 to De-
cember 1, 1960. The amount of the charitable
contribution determined without regard to
this subparagraph is $2,902 ($9,902, the value
of the property on the date of gift, less $7,000,
the amount of the liability assumed by the
charitable organization). In determining the
amount of the allowable deduction for chari-
table contributions, the value of the gift
($2,902) must be reduced to eliminate from
the deduction that portion thereof for which
B has been allowed an interest deduction. Al-
though the amount of such interest deduc-
tion was $330, the reduction required by this
subparagraph is limited to $262, since the re-
duction is not in excess of the amount of in-
terest income on the bond ($229 of accrued
interest plus $33, the amount of bond dis-
count attributable to the eleven-month pe-
riod B held the bond).

(3) Reduction for depreciable property.
(i) With respect to a charitable con-
tribution of section 1245 property (as
defined in section 1245(a)(3)), or section
1250 property (as defined in section



Internal Revenue Service, Treasury

1250(c)), section 170(e) requires that the
amount of the charitable contribution
taken into account under section 170
shall be reduced by the amount which
would have been treated (but was not
actually treated) as gain to which sec-
tion 1245(a)(1) or 1250(a) (relating to
gain from dispositions of depreciable
property) applies if the property con-
tributed had been sold at its fair mar-
ket value (determined at the time of
such contribution).

(ii) Section 170(e) applies to chari-
table contributions of section 1245
property in taxable years beginning
after December 31, 1962, except that in
respect of section 1245 property which
is an elevator or escalator section
170(e) applies to charitable contribu-
tions after December 31, 1963. Section
170(e) applies to charitable contribu-
tions of section 1250 property after De-
cember 31, 1963.

(iii) The provisions of this subpara-
graph may be illustrated by the fol-
lowing example:

Example. Jones contributes to a charitable
organization section 1245 property which has
an adjusted basis of $10,000, a recomputed
basis (as defined in section 1245 (a)(2)) of
$14,000, and a fair market value of $17,000. If
Jones had instead sold the property at its
fair market value, he would have recognized
gain under section 1245(a)(1) of $4,000. See
paragraph (b) of §1.1245-1. Under section
170(e), the amount of the charitable con-
tribution taken into account under section
170 is reduced by $4,000. Accordingly, the
amount of the charitable contribution is
$13,000 ($17,000 minus $4,000).

(d) Transfers of income and future
interests—(1) In general. A deduction
may be allowed for a contribution of an
interest in the income from property or
an interest in the remainder (but see
subparagraph (2) of this paragraph for
rules relating to transfers, after De-
cember 31, 1963, of future interests in
tangible personal property). The in-
come or remainder interest shall be
valued according to the tables referred
to in paragraph (d) of §1.170-2. For
rules with respect to certain transfers
to a trust, see paragraph (d) of §1.170-
2.

(2) Future interests in tangible personal
property. (i) Except as otherwise pro-
vided in subdivision (iii) of this sub-
paragraph, a contribution consisting of
a transfer, after December 31, 1963, in a
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taxable year ending after such date, of
a future interest in tangible personal
property shall be treated as made only
when:

(a) All intervening interests in, and
rights to the actual possession or en-
joyment of, the property have expired,
or

(b) Are held by persons other than
the taxpayer or those standing in a re-
lationship to the taxpayer described in
section 267(b) and the regulations
thereunder (relating to losses, ex-
penses, and interest with respect to
transactions between related tax-
payers).

Section 170(f) and this subparagraph
have no application in respect of a
transfer of an undivided present inter-
est in property. For example, a con-
tribution of an undivided one-quarter
interest in a painting with respect to
which the donee is entitled to posses-
sion during three months of each year
shall be treated as made upon the re-
ceipt by the donee of a formally exe-
cuted and acknowledged deed of gift.
Section 170(f) and this subparagraph
have no application in respect of a
transfer of a future interest in intan-
gible personal property or in real prop-
erty. However, a fixture which is in-
tended to be severed from real property
shall be treated as tangible personal
property. For example, a contribution
of a future interest in a chandelier
which is attached to a building is con-
sidered a contribution which consists
of a future interest in tangible personal
property if the transferor intends that
it be detached from the building at or
prior to the time when the charitable
organization’s right to possession or
enjoyment of the chandelier is to com-
mence. For purposes of section 170(f)
and this subparagraph, the term future
interest has generally the same mean-
ing as it has when used in section 2503,
relating to taxable gifts, see §25.2503-3
of Part 25 of this chapter (Gift Tax
Regulations), and such term includes
reversions, remainders, and other in-
terests or estates, whether vested or
contingent, and whether or not sup-
ported by a particular interest or es-
tate, which are limited to commence in
use, possession or enjoyment at some
future date or time. The term future in-
terest includes situations in which a
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donor purports to give tangible per-
sonal property to a charitable organi-
zation, but has an understanding, ar-
rangement, agreement, etc. (whether
written or oral) with the charitable or-
ganization which has the effect of re-
serving to, or retaining in, such donor
a right to the use, possession, or enjoy-
ment of the property.

(ii) The provisions of subdivision (i)
of this subparagraph may be illustrated
by the following examples:

Example 1. On December 31, 1964, A, an indi-
vidual who reports his income on the cal-
endar year basis, conveys by deed of gift to
a museum title to a painting, but reserves to
himself the right to the use, possession, and
enjoyment of the painting during his life-
time. At the time of the gift the value of the
painting is $90,000. Since the contribution
consists of a future interest in tangible per-
sonal property in which the donor has re-
tained an intervening interest, no contribu-
tion is considered as having been made in
1964.

Example 2. Assume the same facts as in Ex-
ample (1) except that on December 31, 1965, A
relinquishes all of his right to the use, pos-
session, and enjoyment of the painting and
delivers the painting to the museum. Assum-
ing that the value of the painting has in-
creased to $95,000, A is treated as having
made a charitable contribution of $95,000 in
1965.

Example 3. Assume the same facts as Exam-
ple (1) except A dies without relinquishing
his right to the use, possession, and enjoy-
ment of the painting. Since A did not relin-
quish his right to the use, possession, and en-
joyment of the property during his life, A is
treated as not having made a charitable con-
tribution of the painting for income tax pur-
poses.

Example 4. Assume the same facts as in Ex-
ample (1) except A, on December 31, 1965,
transfers his interest in the painting to his
son, B. Since the relationship between A and
B is one described in section 267(b), no con-
tribution of the remainder interest in the
painting is considered as having been made
in 1965.

Example 5. Assume the same facts as in Ex-
ample (4). Also assume that on December 31,
1966, B conveys the interest measured by A’s
life to the museum. B has made a charitable
contribution of the present interest in the
painting conveyed to the museum (i.e., the
life interest measured by A’s life expectancy
in 1966 valued according to paragraph (f),
Table 1, of §20.2031-7 of Part 20 of this chap-
ter (Estate Tax Regulations)). In addition,
since all intervening interests in, and rights
to the actual possession or enjoyment of the
property, have expired, a charitable con-
tribution of the remainder interest is treated
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as having been made by A in 1966. Such re-
mainder interest shall also be valued accord-
ing to paragraph (f), Table 1, of §20.2031-7 of
Part 20 of this chapter (Estate Tax Regula-
tions)).

(iii) Section 209(f)(3) of the Revenue
Act of 1964 (78 Stat. 47) provides an ex-
ception to the rule set forth in section
170(f). Pursuant to the exception, sec-
tion 170(f) and subdivision (i) of this
subparagraph shall not apply in the
case of a transfer of a future interest in
tangible personal property made after
December 31, 1963, and before July 1,
1964, where:

(a) The sole intervening interest or
right is a nontransferable life interest
reserved by the donor, or

(b) In the case of a joint gift by hus-
band and wife, the sole intervening in-
terest or right is a nontransferable life
interest reserved by the donors which
expires not later than the death of
whichever of such donors dies later.

For purposes of the preceding sentence,
the right to make a transfer of the re-
served life interest to the donee of the
future interest shall not be treated as
making a life interest transferable.

(e) Transfers subject to a condition or a
power. If as of the date of a gift a trans-
fer for charitable purposes is dependent
upon the performance of some act or
the happening of a precedent event in
order that it might become effective,
no deduction is allowable unless the
possibility that the charitable transfer
will not become effective is so remote
as to be negligible. If an interest passes
to or is vested in charity on the date of
the gift and the interest would be de-
feated by the performance of some act
or the happening of some event, the oc-
currence of which appeared to have
been highly improbable on the date of
the gift, the deduction is allowable.
The deduction is not allowed in the
case of a transfer in trust conveying a
present interest in income if by reason
of all the conditions and circumstances
surrounding the transfer it appears
that the charity may not receive the
beneficial enjoyment of the interest.
For example, assume that assets placed
in trust consist of stock in a corpora-
tion the fiscal policies of which are
controlled by the donor and his family,
that the trustees and remaindermen
are likewise members of the donor’s
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family, and that the governing instru-
ment contains no adequate guarantee
of the requisite income to the chari-
table organization. Under such cir-
cumstances, no deduction will be al-
lowed. Similarly, if the trustees were
not members of the donor’s family but
had no power to sell or otherwise dis-
pose of closely held stock, or otherwise
insure the requisite enjoyment of in-
come to the charitable organization, no
deduction would be allowed.

(f) Exceptions. (1) This section does
not apply to contributions by estates
and trusts (see section 642(c)). For dis-
allowance of certain charitable deduc-
tions otherwise allowable under section
170, see sections 503(e) and 681(b)(5) (re-
lating to organizations engaged in pro-
hibited transactions). For disallowance
of deductions for contributions to or
for the use of communist controlled or-
ganizations, see section 11(a) of the In-
ternal Security Act of 1950, as amended
(60 U.S.C. 790). For denial of deduction
for charitable contributions as trade or
business expenses and rules with re-
spect to treatment of payments to or-
ganizations other than those described
in section 170(c), see section 162 and the
regulations thereunder.

(2) No deduction shall be allowed
under section 170 for amounts paid to
an organization:

(i) A substantial part of the activities
of which is carrying on propaganda, or
otherwise attempting, to influence leg-
islation, or

(ii) Which participates in or inter-
venes in any political campaign on be-
half of any candidate for public office.

For purposes of determining whether
an organization is attempting to influ-
ence legislation or is engaging in polit-
ical activities, see section 501(c)(3) and
the regulations thereunder. Moreover,
no deduction shall be allowed under
section 170 for expenditures for lob-
bying purposes, promotion or defeat of
legislation, etc. See also the regula-
tions under section 162.

(3) No deduction for charitable con-
tributions is allowed in computing the
taxable income of a common trust fund
or of a partnership. See sections 584(d)
and 703(a)(2)(D). However, a partner’s
distributive share of charitable con-
tributions actually paid by a partner-
ship during its taxable year may be al-
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lowed as a deduction in the partner’s
separate return for his taxable year
with or within which the taxable year
of the partnership ends, to the extent
that the aggregate of his share of the
partnership contributions and his own
contributions does not exceed the limi-
tations in section 170 (b). In the case of
a nonresident alien individual, or a cit-
izen of the United States entitled to
the benefits of section 931, see sections
873(c), 876, and 931.

[T.D. 6500, 256 FR 11402, Nov. 26, 1960, as
amended by T.D. 6605, 27 FR 8094, Aug. 15,
1962; T.D. 6785, 29 FR 18499, Dec. 29, 1964; T.D.
6832, 30 FR 8574, July 17, 1965; T.D. 6900, 31 FR
14633, Nov. 17, 1966; T.D. 7084, 36 FR 266, Jan.
8, 1971; T.D. 7207, 37 FR 20768, Oct. 4, 1972]

§1.170-2 Charitable deductions by in-
dividuals; limitations (before
amendment by Tax Reform Act of
1969).

(a) In general. (1) A deduction is al-
lowable to an individual under section
170 only for charitable contributions
actually paid during the taxable year,
regardless of when pledged and regard-
less of the method of accounting em-
ployed by the taxpayer in keeping his
books and records. A contribution to
an organization described in section
170(c) is deductible even though some
portion of the funds of the organization
may be used in foreign countries for
charitable or educational purposes. The
deduction by an individual for chari-
table contributions under section 170 is
limited generally to 20 percent of the
taxpayer’s adjusted gross income (com-
puted without regard to any net oper-
ating loss carryback to the taxable
year under section 172). If a husband
and wife make a joint return, the de-
duction for contributions is the aggre-
gate of the contributions made by the
spouses, and the limitation in section
170(b) is based on the aggregate ad-
justed gross income of the spouses. The
20-percent limitation applies to
amounts contributed during the tax-
able year ‘‘to or for the use of”’ those
recipients described in section 170(c),
including amounts treated under sec-
tion 170(d) as paid for the use of an or-
ganization described in section 170(c)
(2), (3), or (4). See paragraph (f) of this
section. The limitation is computed
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without regard to contributions quali-
fying for the additional 10-percent de-
duction. For examples of the applica-
tion of the 10- and 20-percent limita-
tion, see paragraph (b)(5) of this sec-
tion. For special rules reducing amount
of certain charitable deductions, see
paragraph (c)(2) of §1.170-1.

(2) No deduction is allowable for con-
tribution of services. However, unreim-
bursed expenditures made incident to
the rendition of services to an organi-
zation contributions to which are de-
ductible may constitute a deductible
contribution. For example, the cost of
a uniform without general utility
which is required to be worn in per-
forming donated services is deductible.
Similarly, out-of-pocket transpor-
tation expenses necessarily incurred in
rendering donated services are deduct-
ible. Reasonable expenditures for meals
and lodging necessarily incurred while
away from home in the course of ren-
dering donated services also are de-
ductible. For the purposes of this sec-
tion, the phrase while away from home
has the same meaning as that phrase is
used for purposes of section 162.

(3)(1) In the case of an annuity or por-
tion thereof purchased from an organi-
zation described in section 170(c), there
shall be allowed as a deduction the ex-
cess of the amount paid over the value
at the time of purchase of the annuity
or portion purchased.

(ii) The value of the annuity or por-
tion is the value of the annuity deter-
mined in accordance with section 101(b)
and the regulations thereunder.

(b) Additional 10-percent deduction—(1)
In general. In addition to the deduction
which may be allowed for contributions
subject to the general 20-percent limi-
tation, an individual may deduct chari-
table contributions made during the
taxable year to the organizations speci-
fied in section 170(b)(1)(A) to the extent
that such contributions in the aggre-
gate do not exceed 10 percent of his ad-
justed gross income (computed without
regard to any mnet operating loss
carryback to the taxable year under
section 172). The additional 10-percent
deduction may be allowed with respect
to contributions to:

(i) A church or a convention or asso-
ciation of churches,
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(ii) An educational organization re-
ferred to in section 503(b)(2) and de-
fined in subparagraph (3)(i) of this
paragraph,

(iii) A hospital referred to in section
503(b)(6) and defined in subparagraph
(4)(1) of this paragraph,

(iv) Subject to certain conditions and
limitations set forth in subparagraph
(4)(ii) of this paragraph, and for taxable
years beginning after December 31,
1955, a medical research organization
referred to in section 503(b)(5),

(v) Subject to certain limitations and
conditions set forth in subparagraph
(3)(ii) of this paragraph, and for taxable
years beginning after December 31,
1960, an organization referred to in sec-
tion 503(b)(3) which is organized and op-
erated for the benefit of certain State
and municipal colleges and univer-
sities,

(vi) For taxable years beginning after
December 31, 1963, a governmental unit
referred to in section 170(c)(1), and

(vii) Subject to certain limitations
and conditions set forth in subpara-
graph (5) of this paragraph, and for tax-
able years beginning after December 31,
1963, an organization referred to in sec-
tion 170(c)(2).

To qualify for the additional 10-percent
deduction the contributions must be
made ‘‘to’’, and not merely ‘‘for the use
of”’, one of the specified organizations.
A contribution to an organization re-
ferred to in section 170(c)(2) (other than
an organization specified in subdivi-
sions (i) through (vi) of this subpara-
graph) which, for taxable years begin-
ning after December 31, 1963, is not
“publicly supported’ under the rules of
subparagraph (5) of this paragraph will
not qualify for the additional 10-per-
cent deduction even though such orga-
nization makes the contribution avail-
able to an organization which is speci-
fied in section 170(b)(1)(A). The com-
putation of this additional deduction is
not necessary unless the total con-
tributions paid during the taxable year
are in excess of the general 20-percent
limitation. Where the total contribu-
tions exceed the 20-percent limitation,
the taxpayer should first ascertain the
amount of charitable contributions
subject to the 10-percent limitation,
and any excess over the 10-percent lim-
itation should then be added to all
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other contributions and limited by the
20-percent limitation. For provisions
relating to a carryover of certain char-
itable contributions made by individ-
uals, see paragraph (g) of this section.

(2) Church. For definition of church,
see the regulations under section 511.

(3) Educational organication and orga-
nizations for the benefit of certain State
and municipal colleges and universities—
(i) Educational organication. An edu-
cational organization within the mean-
ing of section 170(b)(1)(A) is one whose
primary function is the presentation of
formal instruction and which normally
maintains a regular faculty and cur-
riculum and normally has a regularly
enrolled body of pupils or students in
attendance at the place where its edu-
cational activities are regularly car-
ried on. The term, therefore, includes
institutions such as primary, sec-
ondary, preparatory, or high schools,
and colleges and universities. It in-
cludes Federal, State, and other public-
supported schools which otherwise
come within the definition. It does not
include organizations engaged in both
educational and noneducational activi-
ties unless the latter are merely inci-
dental to and growing out of the edu-
cational activities. A recognized uni-
versity which incidentally operates a
museum or sponsors concerts is an edu-
cational organization. However, the op-
eration of a school by a museum does
not necessarily qualify the museum as
an educational organization. A gift to
an educational institution through an
alumni association or a class organiza-
tion, which acts simply as a fund-rais-
ing or collection agency through which
gifts may be made currently to the in-
stitution, is a gift to the educational
organization if the entire gift inures to
its benefit, but not if any part of it in-
ures to the general or operating fund of
the agency. Similarly, a gift to one or
more educational institutions through
an association of educational institu-
tions will be considered a gift to the in-
stitutions if it inures entirely to their
benefit.

(i1) Organications for the benefit of cer-
tain State and municipal colleges and uni-
versities. (a) For taxable years begin-
ning after December 31, 1960, gifts made
to an organization referred to in sec-
tion 503(b)(3) organized and operated
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exclusively to receive, hold, invest, and
administer property and to make ex-
penditures to or for the benefit of cer-
tain colleges and universities, may be
taken into account in computing the
additional 10-percent limitation. The
phrase expenditures to or for the benefit
of certain colleges and wuniversities in-
cludes expenditures made for any one
or more of the normally accepted func-
tions of colleges and universities, for
example, for the acquisition and main-
tenance of real property comprising
part of the campus area, the erection of
or participation in the erection of col-
lege or university buildings, scholar-
ships, libraries, student loans, and the
acquisition and maintenance of equip-
ment and furnishings used for or in
conjunction with normally accepted
functions of colleges and universities.

(b) The recipient organization must
be one which normally receives a sub-
stantial portion of its support from the
United States or any State or political
subdivision thereof or from direct or
indirect contributions from the general
public, or from a combination of two or
more of such sources. An example of an
indirect contribution from the public
would be the receipt by the organiza-
tion of its share of the proceeds of an
annual collection campaign of a com-
munity chest, community fund, or
united fund.

(c) The college or university (includ-
ing land grant colleges and univer-
sities) to be benefited must be an edu-
cational organization referred to in
section 170(b)(1)(A)(ii) and subdivision
(i) of this subparagraph; and must be
an agency or instrumentality of a
State or political subdivision thereof,
or must be owned or operated by a
State or political subdivision thereof
or by an agency or instrumentality of
one or more States or political subdivi-
sions.

(4) Hospital and medical research
organization—(i) Hospital. The term hos-
pital, as used in section 170(b)(1)(A),
means an organization the principal
purposes or functions of which are the
providing of hospital or medical care.
The term includes Federal and State
hospitals otherwise coming within the
definition but does not include medical
education organizations, or medical re-
search organizations. See, however,
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subdivision (ii) of this subparagraph,
relating to contributions to certain
medical research organizations for tax-
able years beginning after December 31,
1955. A rehabilitation institution or an
outpatient clinic may qualify as a hos-
pital if its principal purposes or func-
tions are the providing of hospital or
medical care. The term hospital does
not include convalescent homes or
homes for children or the aged, nor
does the term include institutions
whose principal purposes or functions
are to train handicapped individuals to
pursue some vocation.

(i1) Certain medical research organiza-
tions. (a) For taxable years beginning
after December 31, 1955, certain chari-
table contributions made to certain
medical research organizations may be
taken into account in computing the
additional 10-percent limitation. To be
so taken into account the charitable
contribution must be made to a med-
ical research organization that is di-
rectly engaged in the continuous active
conduct of medical research in con-
junction with a hospital (as defined in
subdivision (i) of this subparagraph),
and, during the calendar year in which
the contribution is made, the organiza-
tion must be committed to spend the
contribution for such active conduct of
medical research before January 1 of
the fifth calendar year beginning after
the date the contribution is made.

(b) As used in section 170(b)(1)(A) and
this subparagraph, the term medical re-
search organization means an organiza-
tion the principal purpose or function
of which is to engage in medical re-
search. Medical research may be de-
fined as the conduct of investigations,
experiments, and studies to discover,
develop, or verify knowledge relating
to the causes, diagnosis, treatment,
prevention, or control of physical or
mental diseases and impairments of
man. To qualify as a medical research
organization, the organization must
have the appropriate equipment and
professional personnel necessary to
carry out its principal function.

(c) The organization must, at the
time of the contribution, be directly
engaged in the continuous active con-
duct of medical research in conjunc-
tion with a hospital described in sub-
division (i) of this subparagraph. The
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organization need not be formally af-
filiated with a hospital to be consid-
ered engaged in the active conduct of
medical research in conjunction with a
hospital, but it must be physically con-
nected, or closely associated, with a
hospital. In any case, there must be a
joint effort on the part of the research
organization and the hospital pursuant
to an understanding that the two orga-
nizations shall maintain continuing
close cooperation in the active conduct
of medical research. For example, the
necessary joint effort will normally be
found to exist if the activities of the
medical research organization are car-
ried on in space located within or adja-
cent to a hospital provided that the or-
ganization is permitted to utilize the
facilities (including equipment, case
studies, etc.) of the hospital on a con-
tinuing basis in the active conduct of
medical research. A medical research
organization which is closely associ-
ated, in the manner described above,
with a particular hospital or particular
hospitals, may be considered to be pur-
suing research in conjunction with a
hospital if the necessary joint effort is
supported by substantial evidence of
the close cooperation of the members
of the research organization and the
staff of the particular hospital or hos-
pitals. The active participation in med-
ical research by the staff of the par-
ticular hospital or hospitals will be
considered as evidence of the requisite
joint effort. If the organization’s pri-
mary purpose is to disburse funds to
other organizations for the conduct of
research by them, or, if the organiza-
tion’s primary purpose is to extend re-
search grants or scholarships to others,
it is not directly engaged in the active
conduct of medical research, and con-
tributions to such an organization may
not be taken into account for purposes
of the additional 10-percent limitation.

(d) A charitable contribution to a
medical research organization may be
taken into account in computing the
additional 10-percent limitation only if
the organization is committed to spend
such contribution for medical research
in conjunction with a hospital on or be-
fore the first day of the fifth calendar
year which begins after the date the
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contribution is made. The organiza-
tion’s commitment that the contribu-
tion will be spent within the prescribed
time only for the prescribed purposes
must be legally enforceable. A promise
in writing to the donor in consider-
ation of his making a contribution that
such contribution will be so spent
within the prescribed time will con-
stitute a commitment. The expenditure
of contributions received for plant, fa-
cilities, or equipment, used solely for
medical research purposes shall ordi-
narily be considered to be an expendi-
ture for medical research for purposes
of section 170(b) and this section. If a
contribution is made in other than
money, it shall be considered spent for
medical research if the funds from the
proceeds of a disposition thereof are
spent by the organization within the
five-year period for medical research;
or, if such property is of such a kind
that it is used on a continuing basis di-
rectly in connection with such re-
search, it shall be considered spent for
medical research in the year in which
it is first so used.

(5) Corporation, trust, or community
chest, fund, or foundation—(i) In general.
(a) For taxable years beginning after
December 31, 1963, gifts made to a cor-
poration, trust, or community chest,
fund, or foundation, referred to in sec-
tion 170(c)(2) (other than an organiza-
tion specified in subparagraph (1) (i)
through (vi) of this paragraph), may be
taken into account in computing the
additional 10-percent limitation, pro-
vided the organization is a ‘‘publicly
supported” organization. For purposes
of this subparagraph, an organization
is ‘“‘publicly supported’ if it normally
receives a substantial part of its sup-
port from a governmental unit referred
to in section 170(c)(1) or from direct or
indirect contributions from the general
public.

(b) An important factor in deter-
mining whether an organization nor-
mally receives a substantial part of its
support from ‘‘direct or indirect con-
tributions from the general public’ is
the extent to which the organization
derives its support from or through
voluntary contributions made by per-
sons representing the general public.
Except in unusual situations (particu-
larly in the case of newly created orga-
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nizations), an organization is not
“‘publicly supported” if it receives con-
tributions only from the members of a
single family or from a few individuals.

(i1) Special rules and meaning of terms.
(a) For purposes of this subparagraph,
the term support, except as otherwise
provided in (b) of this subdivision (ii),
means all forms of support including
(but not limited to) contributions re-
ceived by the organization, investment
income (such as, interest, rents, royal-
ties, and dividends), and net income
from unrelated business activities
whether or not such activities are car-
ried on regularly as a trade or business.

(b) The term support does not include:

(1) Any amounts received from the
exercise or performance by an organi-
zation of its charitable, educational, or
other purpose or function constituting
the basis for its exemption under sec-
tion 501(a). In general, such amounts
include amounts received from any ac-
tivity the conduct of which is substan-
tially related to the furtherance of
such purpose or function (other than
through the production of income).

(2) Any gain upon the sale or ex-
change of property which would be con-
sidered under any section of the Code
as gain from the sale or exchange of a
capital asset.

(3) Contributions of services
which a deduction is not allowable.

(c) The term support from a govern-
mental unit includes:

(1) Any amounts received from a gov-
ernmental unit including donations or
contributions and amounts received in
connection with a contract entered
into with a governmental unit for the
performance of services or in connec-
tion with a government research grant,
provided such amounts are not ex-
cluded from the term support under (b)
of this subdivision (ii). For purposes of
(b)(1) of this subdivision (ii), an amount
paid by a governmental unit to an or-
ganization is not received from the ex-
ercise or performance of its charitable,
educational, or other purpose or func-
tion constituting the basis for its ex-
emption under section 501(a) if the pur-
pose of the payment is to enable the or-
ganization to provide a service to, or
maintain a facility for, the direct ben-
efit of the public, as, for example, the

for
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maintenance of library facilities which
are open to the public.

(2) Tax revenues levied for the ben-
efit of the organization and either paid
to or expended on behalf of the organi-
zation.

(3) The value of services or facilities
(exclusive of services or facilities gen-
erally furnished, without charge, to the
public) furnished by a governmental
unit to the organization without
charge, as, for example, where a city
pays the salaries of personnel used to
guard a museum, art gallery, etc., or
provides, rent free, the use of a build-
ing. However, the term does not in-
clude the value of any exemption from
Federal, State, or local tax or any
similar benefit.

(d) The term indirect contributions
from the general public includes con-
tributions received by the organization
from organizations which normally re-
ceive a substantial part of their sup-
port from direct contributions from the
general public.

(iii) Determination of whether organi-
eation is ‘‘publicly supported’—(a) In
general. No single test which would be
appropriate in every case may be pre-
scribed for determining whether a cor-
poration, trust, or community chest,
fund, or foundation, referred to in sec-
tion 170(c)(2), is ‘‘publicly supported’.
For example, since the statutory test
is whether the organization normally
receives a substantial part of its sup-
port from the prescribed sources, a test
which would be appropriate in the case
of an organization which has been in
operation for a number of years would
not necessarily be appropriate in the
case of a newly established organiza-
tion. The determination of whether an
organization is ‘‘publicly supported”
depends on the facts and circumstances
in each case. Thus, although a ‘‘me-
chanical test” is set forth in (b) of this
subdivision (iii), such test is not an ex-
clusive test. Accordingly, an organiza-
tion which does not qualify as a ‘“‘pub-
licly supported’ organization by appli-
cation of the ‘“‘mechanical test” may
qualify as a ‘‘publicly supported’ orga-
nization on the basis of the facts and
circumstances in its case. For provi-
sions relating to the facts and cir-
cumstances test, see (¢) of this subdivi-
sion (iii).
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(b) Mechanical test. An organization
will be considered to be a ‘‘publicly
supported’ organization for its current
taxable year and the taxable year im-
mediately succeeding its current year,
if, for the four taxable years imme-
diately preceding the current taxable
year, the total amount of the support
which the organization receives from
governmental units, from donations
made directly or indirectly by the gen-
eral public, or from a combination of
these sources equals 33% percent or
more of the total support of the organi-
zation for such four taxable years. The
rule in the preceding sentence does not
apply if there are substantial changes
in the organization’s character, pur-
poses, or methods of operation in the
current year, and does not apply in re-
spect of the immediately succeeding
taxable year if such changes occur in
such year. In determining whether the
33Ys-percent-of-support test is met,
contributions by an individual, trust,
or corporation shall be taken into ac-
count only to the extent that the total
amount of the contributions by any
such individual, trust, or corporation
during the four-taxable-year period
does not exceed 1 percent of the organi-
zation’s total support for such four tax-
able years. In applying the 1-percent
limitation, all contributions made by a
donor and by any person or persons
standing in a relationship to the donor
which is described in section 267(b) and
the regulations thereunder shall be
treated as made by one person. The 1-
percent limitation shall not apply to
support from governmental units re-
ferred to in section 170(c)(1) or to con-
tributions from ‘‘publicly supported”
organizations. A national organization
which carries out its purposes through
local chapters with which it has an
identity of aims and purposes may, for
purposes of determining whether the
organization and the local chapters
meet the mechanical test, make the
computation on an aggregate basis.

Example. For the years 1964 through 1967,
X, an organization referred to in section
170(c)(2), received support (as defined in sub-
division (ii) of this subparagraph) of $600,000
from the following sources:

Investment income ... $300,000
City Y (a governmen
tiON 170(C)(1)) wevevererrrerereirereeieierereee e 40,000
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United Fund (an organization referred to in sec-

tion 170(c)(2) which is “publicly supported”) ... 40,000
CONtHBULIONS ..vvvveceiieeec et 220,000
Total SUPPOIt .....ooveeeeeeireerereseeeeeens 600,000

For the years 1964 through 1967, X received in
excess of 33% percent of its support from a
governmental unit referred to in section
170(c)(1) and from direct and indirect con-
tributions from the general public computed
as follows:

33Y3 percent of total SUPPOIt ........cccccvviciciiennnne $200,000
Support from a governmental unit referred to in
SECtioN 170(C)(L1) vevverrrerreienienieeieee e 40,000
Indirect contributions from the general public
(United FUN) oo 40,000
Contributions by various donors (no one donor
having made contributions which total in ex-
cess of $6,000—1 percent of total support) .... 50,000
12 contributions (each in excess of $6,000—1
percent of total support) 12x$6,000 ................. 72,000
202,000

Since the amount of X’s support from gov-
ernmental units referred to in section 170
(c)(1) and from direct and indirect contribu-
tions from the general public in the years
1964 through 1967 is in excess of 33%5 percent
of X’s total support for such four taxable
yvears, X is considered a ‘‘publicly supported’’
organization with respect to contributions
made to it during 1968 and 1969 without re-
gard to whether X receives 33% percent of its
support during 1968 or 1969 from such sources
(assuming that there are no substantial
changes in X’s character, purposes, or meth-
ods of operation).

(c) Facts and circumstances test. (1) A
corporation, trust, or community
chest, fund or foundation referred to in
section 170(c)(2) which does not qualify
as a ‘‘publicly supported’ organization
under the mechanical test described in
(b) of this subdivision (iii) (including
an organization which has not been in
existence for a sufficient length of time
to make such test applicable) may be a
“publicly supported’ organization on

the ©basis of the facts and cir-
cumstances in its case.
(2) The facts and circumstances

which are relevant and the weight to
be accorded such facts and cir-
cumstances may differ in certain cases
depending, for example, on the nature
of the organization and the period of
time it has been in existence. However,
under no circumstances will an organi-
zation which normally receives sub-
stantially all of its contributions (di-
rectly or indirectly) from the members
of a single family or from a few indi-
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viduals qualify as a
ported’ organization.

(3) For purposes of the facts and cir-
cumstances test the most important
consideration is the organization’s
source of support. An organization will
be considered a ‘‘publicly supported”
organization if it is constituted so as
to attract substantial support from
contributions, directly or indirectly,
from a representative number of per-
sons in the community or area in
which it operates. In determining what
is a ‘‘representative number of per-
sons,” consideration must be given to
the type of organization and whether
or not the organization limits its ac-
tivities to a special field which can be
expected to appeal to a limited number
of persons. An organization is so con-
stituted if, for example, it establishes
that it does in fact receive substantial
support from contributions from a rep-
resentative number of persons; that
pursuant to its organizational struc-
ture and method of operation it makes
bona fide solicitations for broad based
public support, or, in the case of a
newly created organization, that its or-
ganizational structure and method of
operation are such as to require bona
fide solicitations for broad based public
support; that it receives substantial
support from a community chest or
similar public federated fund raising
organization, such as a United Fund or
United Appeal; or that it has a substan-
tial number of members (in relation to
the community it serves, the nature of
its activities, and its total support)
who pay annual membership dues.

(4) Although primary consideration
will be given to the source of an orga-
nization’s support, other relevant fac-
tors may be taken into account in de-
termining whether or not the organiza-
tion is of a public nature, such as:

(i) Whether the organization has a
governing body (whether designated in
the organization’s bylaws, certificate
of incorporation, deed of trust, etc., as
a Board of Directors, Board of Trust-
ees, etc.) which is comprised of public
officials, of individuals chosen by pub-
lic officials acting in their capacity as
such, or of citizens broadly representa-
tive of the interests and views of the
public. This characteristic does not

‘“‘publicly sup-

IR}
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exist if the membership of an organiza-
tion’s governing body is such as to in-
dicate that it represents the personal
or private interests of a limited num-
ber of donors to the organization (or
persons standing in a relationship to
such donors which is described in sec-
tion 267(b) and the regulations there-
under), rather than the interests of the
community or the general public.

(ii) Whether the organization annu-
ally or more frequently makes avail-
able to the public financial reports or,
in the case of a newly created organiza-
tion, is constituted so as to require
such reporting. For this purpose an in-
formation or other return made pursu-
ant to a requirement of a governmental
unit shall not be considered a financial
report. An organization shall be consid-
ered as making financial reports of its
operations available to the public if it
publishes a financial report in a news-
paper which is widely circulated in the
community in which the organization
operates or if it makes a bona fide dis-
semination of a brochure containing a
financial report.

(iii) If the organization is of a type
which generally holds open to the pub-
lic its buildings (as in the case of a mu-
seum) or performances conducted by it
(as in the case of a symphonic orches-
tra), whether the organization actually
follows such practice, or, in the case of
a newly created organization, is so or-
ganized as to require that its facilities
be open to the public.

(5) The application of this subdivision
(c) may be illustrated by the following
examples:

Example 1. M, a community trust, is an or-
ganization referred to in section 170(c)(2). In
1950, M was organized in the X Community
by several leading trusts and financial insti-
tutions with the purpose of serving perma-
nently the educational and charitable needs
of the X Community by providing a means
by which the public may establish funds or
make gifts of various amounts to established
funds which are administered as an aggre-
gate fund with provision for distribution of
income and, in certain cases, principal for
educational or charitable purposes by a sin-
gle impartial committee. The M Organiza-
tion, by distribution of pamphlets to the
public through participating trustee banks,
actively solicits members of the X Commu-
nity and other concerned parties to establish
funds within the trust or to contribute to es-
tablished funds within the trust. Under the
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declaration of trust, a contributor to a fund
may suggest or request (but not require)
that his contribution be used in respect of
his preferred charitable, educational, or
other benevolent purpose, and distributions
of the income from the fund, and in certain
cases the principal, will be made by the Dis-
tribution Committee with regard to such re-
quest unless changing conditions make such
purpose unnecessary, undesirable, imprac-
tical, or impossible in which case income and
(where the contributor has so specified) prin-
cipal will be distributed by the Distribution
Committee in order to promote the public
welfare more effectively. Where a contrib-
utor has not expressed a desire as to a chari-
table, educational, or other benevolent pur-
pose, the Distribution Committee will dis-
tribute the entire annual income from the
fund to such a purpose agreed upon by such
committee. The Distribution Committee is
composed of representatives of the commu-
nity chosen one each by the X Bar Associa-
tion, the X Medical Society, the mayor of X
Community, the judge of the highest X
Court, and the president of the X College,
and two representatives chosen by the par-
ticipating trustee banks. There are a number
of separate funds within the trust adminis-
tered by several participating banks. M has
consistently distributed or used its entire
annual income for projects with purposes de-
scribed in section 170(c)(2)(B) from which
members of the public may benefit or to
other organizations described in section
170(b)(1)(A) which so distribute or use such
income. Through its participating trustee
banks, M annually makes available to the
public a brochure containing a financial
statement of its operations including a list
of all receipts and disbursements. Under the
facts and circumstances, M is a ‘“‘publicly
supported’ organization.

Example 2. Assume the same facts as in Ex-
ample (1) except that M has been in existence
for only one year and only two contributors
have established funds within the trust. The
Distribution Committee has been chosen and
is required by the governing declaration of
trust to make annual distribution of the en-
tire income of the trust to projects with pur-
poses described in section 170(c)(2)(B) from
which members of the public may benefit or
to other organizations described in section
170(b)(1)(A) which so distribute or use such
income. The declaration of trust and other
governing instruments require (1) that the M
Community Trust actively solicit contribu-
tions from members of the X Community
through dissemination of literature and
other public appeals, and (2) that it make
available to the members of the X Commu-
nity, annual financial reports of its oper-
ations. Under the facts and circumstances, M
is a “‘publicly supported’ organization.

Example 3. N, an art museum, is an organi-
zation referred to in section 170(c)(2). In 1930,
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N was founded in Y City by the members of
a single family to collect, preserve, inter-
pret, and display to the public important
works of art. N is governed by a self-perpet-
uating Board of Trustees limited by the gov-
erning instruments to a maximum member-
ship of 20 individuals. The original board
consisted almost entirely of members of the
founding family. Since 1945, members of the
founding family or persons standing in a re-
lationship to the members of such family de-
scribed in section 267(b) have annually con-
stituted less than one-fifth of the Board of
Trustees. The remaining board members are
citizens of Y City from a variety of profes-
sions and occupations who represent the in-
terests and views of the people of Y City in
the activities carried on by the organization
rather than the personal or private interests
of the founding family. N solicits contribu-
tions from the general public and for each of
its four most recent taxable years has re-
ceived total contributions in small sums
(less than $100) in excess of $10,000. For N’s
four most recent taxable years, investment
income from several large endowment funds
has constituted 75 percent of its total sup-
port. N normally expends a substantial part
of its annual income for purposes described
in section 170(c)(2)(B). N has, for the entire
period of its existence, been open to the pub-
lic and more than 300,000 people (from the Y
City and elsewhere) have visited the museum
in each of its four most recent taxable years.
N annually publishes a financial report of its
operation in the Y City newspaper. Under
the facts and circumstances, N museum is a
‘“‘publicly supported’ organization.

Example 4. In 1960, the O Philharmonic Or-
chestra was organized in Z City through the
combined efforts of a local music society and
a local women’s club to present to the public
a wide variety of musical programs intended
to foster music appreciation in the commu-
nity. O is an organization referred to in sec-
tion 170(c)(2). The orchestra is composed of
professional musicians who are paid by the
association. Twelve performances, open to
the public, are scheduled each year. The ad-
mission charge for each of these perform-
ances is $3. In addition, several performances
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are staged annually without charge. In each
of its four most recent taxable years, O has
received separate contributions of $10,000
from A, B, C, and D (not members of a single
family) and support of $5,000 from the Z Com-
munity Chest, a public federated fund raising
organization operating in Z City. O is gov-
erned by a Board of Directors comprised of
five individuals. A faculty member of a local
college, the president of a local music soci-
ety, the head of a local banking institution,
a prominent doctor, and a member of the
governing body of the local Chamber of Com-
merce currently serve on the Board and rep-
resent the interests and views of the commu-
nity in the activities carried on by O. O an-
nually files a financial report with Z City
which makes such report available for public
inspection. Under the facts and cir-
cumstances, O is a ‘“‘publicly supported’ or-
ganization.

Example 5. P is a newly created organiza-
tion of a type referred to in section 170 (c)(2).
P’s charter requires that its governing body
be selected by public officials and by public
organizations representing the community
in which it operates. Pursuant to P’s char-
ter, a continuing fund raising campaign
which will encompass the entire community
has been planned. P’s charter requires that
its entire annual income be distributed to or
used for projects with purposes described in
section 170(c)(2)(B) and that it make avail-
able to the public annual financial reports of
its operations. By reason of the express pro-
visions of P’s charter relating to its organi-
zational structure and prescribed methods of
operation, P is a ‘‘publicly supported’ orga-
nization.

(6) Examples. The application of the
special 10-percent limitation and the
general 20-percent limitation on con-
tributions by individuals may be illus-
trated by the following examples:

Example 1. A, an individual, reports his in-
come on the calendar year basis and for the
vear 1957 has an adjusted gross income of
$10,000. During 1957 he made the following
charitable contributions:

$2,400
700

Total contributions paid

oo

. Deductible amount: line 4 or line 5, whichever is the lesser

Excess of line 4 over line 5
Add: Other charitable contributions ..

© N

©o
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Contributions qualifying for the additional 10-percent deduction under section 170(b)(1)(A) .
Special limitation under section 170(b)(1)(A): 10 percent of adjusted gross income ..

. Contributions subject to the general 20-percent limitation under section 170(b)(1)(B)

3,100
Deductible
contributions

2,400
1,000

$1,000

1,400
700

2,100
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10. Limitation under section 170(b)(1)(B): 20 percent of the adjusted gross income
11. Deductible amount: line 9 or line 10, whichever is the lesser

12. Contributions not deductible

13. Total deduction for contributions

Example 2. B, an individual, reports his in-
come on the calendar year basis and for the
year 1957 has an adjusted gross income of

N -

. Other charitable contributions

w

. Total contributions paid

o v

Deductible amount: line 4 or line 5, whichever is the lesser

Excess of line 4 over line 5
. Add: Other charitable contributions ...

o~

9.

12. Contributions not deductible

13. Total deduction for contributions

(c) Unlimited deduction for
individuals—(1) In general. (i) The de-
duction for charitable contributions
made by an individual is not subject to
the 10- and 20-percent limitations of
section 170(b) if in the taxable year and
each of 8 of the 10 preceding taxable
years the sum of his charitable con-
tributions paid during the year, plus
his payments during the year on ac-
count of Federal income taxes, is more
than 90 percent of his taxable income
for the year (or net income, in years
governed by the Internal Revenue Code
of 1939). In determining the applica-
bility of the 10- and 20-percent limita-
tions of section 170(b) for taxable years
beginning after December 31, 1957,
there may be substituted, in lieu of the
amount of income tax paid during any
year, the amount of income tax paid in
respect of such year, provided that any
amount so included for the year in re-
spect of which payment was made shall
not be included for any other year. For
the purpose of the first sentence of this
paragraph, taxable income under the
1954 Code is determined without regard
to the deductions for charitable con-

. Contributions qualifying for the additional 10-percent deduction under section 170(b)(1)(A) ...

Contributions qualifying for the additional 10-percent deduction under section 170(b)(1)(A) ...
Limitation described in section 170(b)(1)(A): 10 percent of the adjusted gross income ...

Contributions subject to the general 20-percent limitation under section 170(b)(1)(B) .
10. Limitation under section 170(b)(1)(B): 20 percent of the adjusted gross income
11. Deductible amount: line 9 or line 10, whichever is the lesser
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Deductible
contributions
2,000
2,000
100
3,000

$10,000. During 1957 he made the following
charitable contributions:

$700
2,400

3,100

700
1,000

$700

2,400

2,400
2,000

2,000
400

2,700

tributions under section 170, for per-
sonal exemptions under section 151, or
for a net operating loss carryback
under section 172. On the other hand,
for this purpose net income under the
1939 Code is computed without the ben-
efit only of the deduction for chari-
table contributions. See section 120 of
the Internal Revenue Code of 1939. The
term income taxr as used in section
170(b)(1)(C) means only Federal income
taxes, and does not include the taxes
imposed on self-employment income,
on employees under the Federal Insur-
ance Contributions Act, and on rail-
road employees and their representa-
tives under the Railroad Retirement
Tax Act by Chapters 2, 21, and 22, re-
spectively, or corresponding provisions
of the Internal Revenue Code of 1939.
For purposes of section 170(b)(1)(C) and
this paragraph, the amount of income
tax paid during a taxable year shall be
determined (except as provided in sub-
division (ii) of this subparagraph) by
including all payments made by the
taxpayer during such taxable year on
account of his Federal income taxes
(whether for the taxable year or for
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preceding taxable years). Such pay-
ments would include any amount paid
during the taxable year as estimated
tax (exclusive of any portion of such
amount for taxable years beginning
after December 31, 1966, which is attrib-
utable to the self-employment tax im-
posed by chapter (2) for that year, pay-
ment of the final installment of esti-
mated tax (exclusive of any portion of
such installment, for taxable years be-
ginning after December 31, 1966, which
is attributable to the self-employment
tax imposed by chapter 2) for the pre-
ceding taxable year, final payment for
the preceding taxable year, and any
payment of a deficiency for an earlier
taxable year, to the extent that such
payments do not exceed the tax for the
taxable year for which payment is
made. Any payment of income tax with
respect to which the taxpayer receives
a refund or credit shall be reduced by
the amount of such refund or credit.
Any such refund or credit shall be ap-
plied against the most recent payments
for the taxable year in respect of which
the refund or credit arose.

(ii) For any taxable year beginning
after December 31, 1957, the applica-
bility of the 10- and 20-percent limita-
tions of section 170(b) may be deter-
mined either with reference to the in-
come tax paid during the year or any
prior year, or with reference to the in-
come tax paid in respect of any such
year or prior years. The 90-percent test
of section 170(b)(1)(C) may be applied
for the taxable year, or for any one or
more of the preceding 10 taxable years,
by taking into account the income
taxes paid in respect of that year or
years, and for the balance of the 10
years by taking into account the in-
come tax payments made during those
years. Thus, a taxable year which
qualifies under either of the two per-
missible methods shall be considered as
a qualifying year irrespective of wheth-
er the taxable year begins before or
after December 31, 1957. However, a
particular income tax payment may
only be taken into account once, either
with respect to the year of liability or
for the year of payment.

(2) Joint returns—(@i) Joint return for
current taxable year. If a husband and
wife make a joint return for any tax-
able year, their deduction for chari-
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table contributions is not subject to
the 10- and 20-percent limitations of
section 170(b), if, under the rules of
subparagraph (1) of this paragraph, in
the taxable year and in each of 8 of the
10 preceding taxable years (regardless
of whether separate or joint returns
were filed), the aggregate charitable
contributions of both spouses paid dur-
ing the year, plus their aggregate pay-
ments during the year on account of
Federal income taxes (or, if the taxable
year begins after December 31, 1957, the
aggregate tax paid in respect of such
taxable year or any preceding taxable
year) exceed 90 percent of their aggre-
gate taxable incomes for the year.

(i1) Separate return by spouse or by
unremarried widow or widower. If a
spouse, or the unremarried widow or
widower of a deceased spouse, makes a
separate return for any taxable year,
his deduction for charitable contribu-
tions is not subject to the 10- and 20-
percent limitations of section 170(b), if,
under the rules of subparagraph (1) of
this paragraph, in the taxable year and
each of 8 of the 10 preceding taxable
years:

(a) For which the taxpayer filed a
joint return with his spouse, either
their aggregate charitable contribu-
tions and payments of Federal income
taxes made during the taxable year (or
if the taxable year begins after Decem-
ber 31, 1957, made in respect of such
taxable year or any preceding taxable
year) exceed 90 percent of their aggre-
gate taxable income for that year, or
the taxpayer’s separate charitable con-
tributions and payments of Federal in-
come taxes allocable to his separate in-
come and made during the taxable year
(or if the taxable year begins after De-
cember 31, 1957, made in respect of such
taxable year or any preceding taxable
year) exceed 90 percent of his separate
taxable income for that year, and (b)
For which the taxpayer did not file a
joint return with his spouse, the aggre-
gate of his charitable contributions
and payments of Federal income taxes
made during the taxable year (or, if the
taxable year begins after December 31,
1957, the payments of income taxes
made in respect of such taxable year or
any preceding taxable year) exceeds 90
percent of his taxable income for that
year.
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For the purpose of the preceding sen-
tence, the word spouse does not include
a spouse from whom the taxpayer has
been divorced.

(iii) Joint return with former spouse for
prior taxable year. A divorced or remar-
ried taxpayer who filed a joint return
for a prior taxable year with a former
spouse shall, for purposes of applying
this paragraph, be treated in the same
manner as if he had filed a separate re-
turn for such prior taxable year, and as
if his Federal income tax liability and
taxable income for such prior taxable
year were his allocable portions of the
joint tax liability and combined tax-
able income, respectively, for such
year.

(iv) Allocation. Whenever it is nec-
essary to allocate the joint tax liabil-
ity or the combined taxable income, or
both, for a taxable year for which a
joint return was filed, a computation
shall be made for the taxpayer and for
his spouse or former spouse showing for
each of them the Federal income taxes
and taxable income which would be de-
termined if separate returns had been
filed by them for such taxable year.
The joint tax liability and conbined
taxable income for such taxable year
shall then be allocated proportionately
to the income taxes and taxable in-
come, respectively, so computed.
Whenever it is necessary to determine
the separate payments made by a tax-
payer in respect of a joint tax liability,
the amount paid by him during the
taxable year as estimated tax (exclu-
sive of any portion of such amount for
taxable years beginning after Decem-
ber 31, 1966, which is attributable to the
self-employment tax imposed by Chap-
ter 2) for that year shall be included to
the extent it does not exceed his allo-
cable portion of the joint tax under
Chapter 1 (exclusive of tax under sec-
tion 56) for the taxable year, and any
amount paid by him for a prior year
(whether as the final installment of es-
timated tax—exclusive of any portion
of such installment, for taxable years
beginning after December 31, 1966,
which is attributable to the self-em-
ployment tax imposed by Chapter 2—
for the preceding taxable year, or a
final payment for the preceding year,
or the payment of a deficiency for an
earlier year) shall be included to the
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extent such amount, when added to
amounts previously paid by him for
such prior year, does not exceed his al-
locable portion of the joint tax liabil-
ity for the prior year.

(d) Denial of deduction in case of cer-
tain transfers in trust—(1) Reversionary
interest in grantor. No charitable deduc-
tion will be allowed for the value of
any interest in property transferred to
a trust after March 9, 1954, if the grant-
or at the time of the transfer has a re-
versionary interest in the corpus or in-
come and the value of such rever-
sionary interest exceeds 5 percent of
the total value on which the charitable
deduction would, but for section
170(b)(1)(D), be determined. For pur-
poses of this paragraph, the term rever-
sionary interest means a possibility that
after the possession or enjoyment of
property or its income has been ob-
tained by a charitable donee, the prop-
erty or its income may revest in the
grantor or his estate, or may be subject
to a power exercisable by the grantor
or a nonadverse party (within the
meaning of section 672 (b)), or both, to
revest in, or return to or for the benefit
of, the grantor or his estate the prop-
erty or income therefrom. An interest
of the grantor which, in any event, will
terminate before the ripening of the as-
sured charitable gift for which a deduc-
tion is claimed is not considered a re-
versionary interest for purposes of this
section. For example, assume that a
taxpayer conveyed property to a trust
under the terms of which the income is
payable to the taxpayer’s wife for her
life, and, if she predeceases him, to him
for his life, and after the death of both
the property is to be transferred to a
charitable organization.

(2) Valuation of interests. The present
value of the remainder interest in the
property, taking into account the
value of the life estates reserved to the
taxpayer and his wife, may be allowed
as a charitable deduction. Where the
corpus of the trust is to return to the
grantor after a number of years cer-
tain, the value of the reversionary in-
terest at the time of the transfer may
be computed by the use of tables show-
ing the present value at 3 1/2 percent a
year, compuounded annually, of $1 pay-
able at the end of a number of years
certain. See paragraph (f), Table II, of
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§20.2031-7 of this chapter (Estate Tax
Regulations). Where the value of a re-
versionary interest is dependent upon
the continuation or termination of the
life of one or more persons, it must be
determined on the basis of Table 38 of
United States Life Tables and Actu-
arial Tables 1939-1941, published by the
United States Department of Com-
merce, Bureau of the Census, and inter-
est at the rate of 3 1/2 percent a year,
compounded annually. See paragraph
(f), Table I, of §20.2031-7 of this chapter
(Estate Tax Regulations) for valu-
ations based on one life, and ‘‘Actu-
arial Values for Estate and Gift Tax‘¢
(Internal Revenue Service Publication
No. 11, Rev. 5-59) for values based on
more than one life. In an actual case
(not merely hypothetical), the grantor
or his legal representative may, upon
request, obtain the information nec-
essary to determine such a value from
the district director with whom the
grantor files his return. The request
must be accompanied by a statement
showing the date of birth of each per-
son the duration of whose life may af-
fect the value of the reversionary in-
terest and by copies of the instruments
relevant to the transfer.

(e) Fiscal years and short taxable years
ending after March 9, 1954, subject to the
Internal Revenue Code of 1939. Pursuant
to section 7851(a)(1)(C) of the Internal
Revenue Code of 1954, the regulations
prescribed in paragraph (d) of this sec-
tion, to the extent that they relate to
transfers in trust occurring after
March 9, 1954, shall apply to all taxable
years ending after March 9, 1954, even
though those years may be subject to
the Internal Revenue Code of 1939.

(f) Amounts paid to maintain certain
students as members of the taxpayer’s
household—(1) In General. (i) For tax-
able years beginning after December 31,
1959, the term charitable contribution in-
cludes amounts paid by the taxpayer
during the taxable year to maintain
certain students as members of his
household which, under the provisions
of section 170(d) and this paragraph,
are treated as amounts paid for the use
of an organization described in section
170(c) (2), (3), or (4), and such amounts,
to the extent they do not exceed the
limitations under section 170(d)(2) and
paragraph (f)(2) of this section, are de-
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ductible contributions under section
170. In order for such amounts to be so
treated, the student must be an indi-
vidual who is neither a dependent (as
defined in section 152) of the taxpayer
nor related to the taxpayer in a man-
ner described in any of the paragraphs
(1) through (8) of section 152(a), and
such individual must be a member of
the taxpayer’s household pursuant to a
written agreement between the tax-
payer and an organization described in
section 170(c) (2), (3), or (4) to imple-
ment a program of the organization to
provide educational opportunities for
pupils or students placed in private
homes by such organization. Further-
more, such amounts must be paid to
maintain such individual during the
period in the taxable year he is a mem-
ber of the taxpayer’s household and is
a full-time pupil or student in the
twelfth or any lower grade at an edu-
cational institution (as defined in sec-
tion 161(e)(4)) located in the United
States. Amounts paid outside of the pe-
riod (but within the taxable year) for
expenses necessary for the mainte-
nance of the student during the period
will qualify for the charitable deduc-
tion if the other limitation require-
ments of the section are met.

(ii) For purposes of paragraph (i) of
this section, amounts treated as chari-
table contributions include only those
amounts actually paid by the taxpayer
during the taxable year which are di-
rectly attributable to the maintenance
of the student while he is a member of
the taxpayer’s household and is attend-
ing school on a full-time basis. This
would include amounts paid to ensure
the well-being of the individual and to
carry out the purpose for which the in-
dividual was placed in the taxpayer’s
home. For example, a deduction would
be allowed for amounts paid for books,
tuition, food, clothing, transportation,
medical and dental care, and recre-
ation for the individual. Amounts
treated as charitable contributions
under this paragraph do not include
amounts which the taxpayer would
have expended had the student not
been in the household. They would not
include, for example, amounts paid in
connection with the taxpayer’s home
for taxes, insurance, interest on a
mortgage, repairs, etc. Moreover, such
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amounts do not include any deprecia-
tion sustained by the taxpayer in
maintaining such student or students
in his household, nor do they include
the value of any services rendered on
behalf of such student or students by
the taxpayer or any member of the tax-
payer’s household.

(iii) For purposes of section 170(d)
and this paragraph, an individual will
be considered to be a full-time pupil or
student at an educational institution
only if he is enrolled for a course of
study (prescribed for a full-time stu-
dent) at such institution and is attend-
ing classes on a full-time basis. Never-
theless, such individual may be absent
from school due to special -cir-
cumstances and still be considered to
be in full-time attendance. Periods dur-
ing the regular school term when the
school is closed for holidays, such as
Christmas and Easter, and for periods
between semesters are treated as peri-
ods during which the pupil or student
is in full-time attendance at the
school. Also, absences during the reg-
ular school term due to illness of such
individual shall not prevent him from
being considered as a full-time pupil or
student. Similarly, absences from the
taxpayer’s household due to special cir-
cumstances will not disqualify the stu-
dent as a member of the household.
Summer vacations between regular
school terms are not considered periods
of school attendance.

(iv) As in the case of other charitable
deductions, any deduction claimed for
amounts described in section 170(d) and
this paragraph which are treated as
charitable contributions under section
170(c) is subject to verification by the
district director. When claiming a de-
duction for such amounts, the taxpayer
should submit a copy of his agreement
with the organization sponsoring the
individual placed in the taxpayer’s
household together with a summary of
the various items for which amounts
were paid to maintain such individual,
and a statement as to the date the in-
dividual became a member of the
household and the period of his attend-
ance at school and the name and loca-
tion of such school. Substantiation of
amounts claimed must be supported by
adequate records of the amounts actu-
ally paid. Due to the nature of certain
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items, such as food, a record of
amounts spent for all members of the
household, with an equal portion there-
of allocated to each member, will be
acceptable.

(2) Limitations. Section 170(d) and this
paragraph shall apply to amounts paid
during the taxable year only to the ex-
tent that the amounts paid in main-
taining each pupil or student do not ex-
ceed $50 multiplied by the number of
full calendar months in the taxable
year that the pupil or student is main-
tained in accordance with the provi-
sions of this paragraph. For purposes of
such limitation, if 15 or more days of a
calendar month fall within the period
to which the maintenance of such pupil
or student relates, such month is con-
sidered as a full calendar month. To
the extent that such amounts qualify
as charitable contributions under sec-
tion 170(c), the aggregate of such
amounts plus other contributions made
during the taxable year is deductible
under section 170, subject to the 20-per-
cent limitation provided in section
170(b)(1)(B). Also, see §1.170-2(a)(1).

(3) Compensation or reimbursement.
Amounts paid during the taxable year
to maintain a pupil or student as a
member of the taxpayer’s household, as
provided in paragraph (f)(1) of this sec-
tion, shall not be taken into account
under section 170(d) of this paragraph,
if the taxpayer receives any money or
other property as compensation or re-
imbursement for any portion of such
amounts. The taxpayer will not be de-
nied the benefits of section 170(d) if he
prepays an extraordinary or non-
recurring expense, such as a hospital
bill or vacation trip, at the request of
the individual’s parents or the spon-
soring organization and is reimbursed
for such prepayment. The value of serv-
ices performed by the pupil or student
in attending to ordinary chores of the
household will not generally be consid-
ered to constitute compensation or re-
imbursement. However, if the pupil or
student is taken into the taxpayer’s
household to replace a former em-
ployee of the taxpayer or gratuitously
to perform substantial services for the
taxpayer, the facts and circumstances
may warrant a conclusion that the tax-
payer received reimbursement for
maintaining the pupil or student.
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(4) No other amount allowed as deduc-
tion. Except to the extent that
amounts described in section 170(d) and
this paragraph are treated as chari-
table contributions under section 170(c)
and, therefore, deductible under sec-
tion 170(a), no deduction is allowed for
any amount paid to maintain an indi-
vidual, as a member of the taxpayer’s
household, in accordance with the pro-
visions of section 170(d) and this para-
graph.

(5) Examples. Application of the provi-
sions of this paragraph may be illus-
trated by the following examples:

Example 1. The X organization is an organi-
zation described in section 170(c)(2) and is en-
gaged in a program under which a number of
European children are placed in the homes of
United States residents in order to further
the children’s high school education. In ac-
cordance with the provisions of subpara-
graph (1) of this paragraph, the taxpayer, A,
who reports his income on the calendar year
basis, agreed with X to take two of the chil-
dren, and they were placed in the taxpayer’s
home on January 2, 1960, where they re-
mained until January 21, 1961, during which
time they were fully maintained by the tax-
payer. The children enrolled at the local
high school for the full course of study pre-
scribed for tenth grade students and at-
tended the school on a full-time basis for the
spring semester starting January 18, 1960,
and ending June 3, 1960, and for the fall se-
mester starting September 1, 1960, and end-
ing January 13, 1961. The total cost of food
paid by A in 1960 for himself, his wife, and
the two children amounted to $1,920, or $40
per month for each member of the household.
Since the children were actually full-time
students for only 8 1/2 months during 1960,
the amount paid for food for each child dur-
ing that period amounted to $340. Other
amounts paid during the 8 1/2 month period
for each child for laundry, lights, water,
recreation, and school supplies amounted to
$160. Thus, the amounts treated under sec-
tion 170(d) and this paragraph as paid for the
use of X would, with respect to each child,
total $500 ($340+$160), or a total for both chil-
dren of $1,000, subject to the limitations of
subparagraph (2) of this paragraph. Since, for
purposes of such limitations, the children
were full-time students for only 8 full cal-
endar months during 1960 (less than 15 days
in January 1960), the taxpayer may treat
only $800 as a charitable contribution made
in 1960, that is, $560 multiplied by the 8 full
calendar months, or $400 paid for the mainte-
nance of each child. Neither the excess pay-
ments nor amounts paid to maintain the
children during the period before school
opened and for the period in summer between
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regular school terms is taken into account
by reason of section 170(d). Also, because the
children were full-time students for less than
15 days in January 1961 (although main-
tained in the taxpayer’s household for 21
days), amounts paid to maintain the children
during 1961 would not qualify as a charitable
contribution.

Example 2. A religious organization de-
scribed in section 170(c)(2) has a program for
providing educational opportunities for chil-
dren it places in private homes. In order to
implement the program, the taxpayer, H,
who resides with his wife, son, and daughter
of high school age in a town in the United
States, signs an agreement with the organi-
zation to maintain a girl sponsored by the
organization as a member of his household
while the child attends the local high school
for the regular 1960-61 school year. The child
is a full-time student at the school during
the school year starting September 6, 1960,
and ending June 6, 1961, and is a member of
the taxpayer’s household during that period.
Although the taxpayer pays $200 during the
school period falling in 1960, and $240 during
the school period falling in 1961, to maintain
the child, he cannot claim either amount as
a charitable contribution because the child’s
parents, from time to time during the school
year, send butter, eggs, meat, and vegetables
to H to help defray the expenses of maintain-
ing the child. This is considered property re-
ceived as reimbursement under subparagraph
(3) of this paragraph. Had her parents not
contributed the food, the fact that the child,
in addition to the normal chores she shared
with the taxpayer’s daughter, such as clean-
ing their own rooms and helping with the
shopping and cooking, was responsible for
the family laundry and for the heavy clean-
ing of the entire house while the taxpayer’s
daughter had no comparable responsibilities
would also preclude a claim for a charitable
deduction. These substantial gratuitous
services are considered property received as
reimbursement under subparagraph (3) of
this paragraph.

Example 3. A taxpayer resides with his wife
in a city in the eastern United States. He
agrees, in writing, with a fraternal society
described in section 170(c)(4) to accept a
child selected by the society for mainte-
nance by him as a member of his household
during 1961 in order that the child may at-
tend the local grammar school as a part of
the society’s program to provide elementary
education for certain children selected by it.
The taxpayer maintains the child, who has
as his principal place of abode the home of
the taxpayer, and is a member of the tax-
payer’s household, during the entire year
1961. The child is a full-time student at the
local grammar school for 9 full calendar
months during the year. Under the agree-
ment, the society pays the taxpayer $30 per
month to help maintain the child. Since the
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$30 per month is considered as compensation
or reimbursement to the taxpayer for some
portion of the maintenance paid on behalf of
the child, no amounts paid with respect to
such maintenance can be treated as amounts
paid in accordance with section 170(d). In the
absence of the $30 per month payments, if
the child qualifies as a dependent of the tax-
payer under section 152(a)(9), that fact would
also prevent the maintenance payments from
being treated as charitable contributions
paid for the use of the fraternal society.

(g) Charitable contributions carryover
of individuals—(1) Computation of excess
charitable contributions made in contribu-
tion year. Subject to certain conditions
and limitations, the excess of:

(i) The amount of the charitable con-
tributions made by an individual in a
taxable year beginning after December
31, 1963 (hereinafter in this paragraph
referred to as the ‘‘contribution year’),
to organizations specified in section
170(b)(1)(A) (see paragraph (b) of this
section), over

(ii) Thirty percent of his adjusted
gross income (computed without regard
to any net operating loss carryback to
such year under section 172) for such
contribution year, shall be treated as a
charitable contribution paid by him to
an organization specified in section
170(b)(1)(A) and paragraph (b) of this
section, relating to the additional 10-
percent deduction, in each of the 5 tax-
able years immediately succeeding the
contribution year in order of time. (For
provisions requiring a reduction of
such excess, see subparagraph (5) of
this paragraph.) The provisions of this
subparagraph apply even though the
taxpayer elects under section 144 to
take the standard deduction in the con-
tribution year instead of itemizing the
deductions (other than those specified
in sections 62 and 151) allowable in
computing taxable income for the con-
tribution year. No excess charitable
contribution carryover shall be allowed
with respect to contributions ‘‘for the
use of”’ rather than ‘‘to’’ organizations
described in section 170(b)(1)(A) and
paragraph (b) of this section or with re-
spect to contributions made ‘‘to” or
“for the use of’ organizations which
are not described in such sections. The
provisions of section 170(b)(5) and this
paragraph are not applicable in the
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case of estates or trusts, see section
642(c), relating to deductions for
amounts paid or permanently set aside
for a charitable purpose, and the regu-
lations thereunder. The provisions of
this subparagraph may be illustrated
by the following examples:

Example 1. Assume that H and W (husband
and wife) have adjusted gross income for 1964
of $50,000 and for 1965 of $40,000 and file a
joint return for each year. Assume further
that in 1964 they contribute $16,500 to a
church and $1,000 to X (an organization not
referred to in section 170(b)(1)(A)) and in 1965
contribute $11,000 to the church and $400 to
X. They may claim a charitable contribution
deduction of $15,000 in 1964, and the excess of
$16,500 (contribution to the church) over
$15,000 (30 percent of adjusted gross income)
or $1,500 constitutes a charitable contribu-
tion carryover which shall be treated as a
charitable contribution paid by them to an
organization referred to in  section
170(b)(1)(A) in each of the 5 succeeding tax-
able years in order of time. No carryover is
allowed with respect to the $1,000 contribu-
tion made to X in 1964. Since 30 percent of
their adjusted gross income for 1965 ($12,000)
exceeds the charitable contributions of
$11,000 made by them in 1965 to organizations
referred to in section 170(b)(1)(A) (computed
without regard to section 170(b)(5) and this
paragraph) the portion of the 1964 carryover
equal to such excess of $1,000 ($12,000 minus
$11,000) is treated, pursuant to the provisions
of subparagraph (2) of this paragraph, as paid
to a section 170(b)(1)(A) organization in 1965;
the remaining $500 constitutes an unused
charitable contribution carryover. No carry-
over is allowed with respect to the $400 con-
tribution made to X in 1965.

Example 2. Assume the same facts as in Ex-
ample (1) except that H and W have adjusted
gross income for 1965 of $42,000. Since 30 per-
cent of their adjusted gross income for 1965
($12,600) exceeds by $1,600 the charitable con-
tribution of $11,000 made by them in 1965 to
organizations referred to in section
170(b)(1)(A) (computed without regard to sec-
tion 170(b)(5) and this paragraph), the full
amount of the 1964 carryover of $1,500 is
treated, pursuant to the provisions of sub-
paragraph (2) of this paragraph, as paid to a
section 170(b)(1)(A) organization in 1965.
They may also claim a charitable contribu-
tion of $100 ($12,600 —$12,500 ($11,000+$1,500))
with respect to the gift to X in 1965. No car-
ryover is allowed with respect to the $300
($400—$100) of the contribution to X which is
not deductible in 1965.
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(2) Determination of amount treated as
paid in taxable years succeeding contribu-
tion year. Notwithstanding the provi-
sions of subparagraph (1) of this para-
graph, the amount of the excess com-
puted in accordance with the provi-
sions of subparagraphs (1) and (5) of
this paragraph which is to be treated
as paid in any one of the 5 taxable
yvears immediately succeeding the con-
tribution year to an organization speci-
fied in section 170(b)(1)(A) shall not ex-
ceed the lesser of the amount computed
under subdivision (i) or (ii) of this sub-
paragraph:

(i) The amount by which (a) 30 per-
cent of the taxpayer’s adjusted gross
income for such succeeding taxable
year (computed without regard to any
net operating loss carryback to such
succeeding taxable year under section
172) exceeds (b) the sum of (1) the chari-
table contributions actually made
(computed without regard to the provi-
sions of section 170(b)(5) and this para-
graph) by the taxpayer in such suc-
ceeding taxable year to organizations
referred to in section 170(b)(1)(A), and
(2) the charitable contributions made
to organizations referred to in section
170(b)(1)(A) in taxable years (excluding
any taxable year beginning before Jan-
uary 1, 1964) preceding the contribution
year which, pursuant to the provisions
of section 170(b)(5) and this paragraph,
are treated as having been paid to an
organization referred to in section
170(b)(1)(A) in such succeeding year.

(ii) In the case of the first taxable
year succeeding the contribution year,
the amount of the excess charitable
contribution in the contribution year,
computed under subparagraphs (1) and
(5) of this paragraph. In the case of the
second, third, fourth, and fifth suc-
ceeding taxable years, the portion of
the excess charitable contribution in

1966 excess contributions

30 percent of B's adjusted gross income for 1967
Less:

Contributions actually made in 1967 to section 170(b)(1)(A) organizations
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the contribution year (computed under
subparagraphs (1) and (5) of this para-
graph) which has not been treated as
paid to a section 170(b)(1)(A) organiza-
tion in a year intervening between the
contribution year and such succeeding
taxable year.

If a taxpayer, in any one of the four
taxable years succeeding a contribu-
tion year, elects under section 144 to
take the standard deduction in the
amount provided for in section 141 in-
stead of itemizing the deductions
(other than those specified in sections
62 and 151) allowable in computing tax-
able income, there shall be treated as
paid (but not allowable as a deduction)
in the standard deduction year the
amount determined under subdivision
(i) or (ii) of this subparagraph, which-
ever is the lesser. The provisions of
this subparagraph may be illustrated
by the following examples:

Example 1. Assume that B has adjusted
gross income for 1966 of $20,000 and for 1967 of
$30,000. Assume further that in 1966 B con-
tributed $8,000 to a church and in 1967 he con-
tributes $7,500 to the church. B may claim a
charitable contribution deduction of $6,000 in
1966, and the excess of $8,000 (contribution to
the church) over $6,000 (30 percent of B’s ad-
justed gross income) or $2,000 constitutes a
charitable contribution carryover which
shall be treated as a charitable contribution
paid by B to an organization referred to in
section 170(b)(1)(A) in the 5 taxable years
succeeding 1966 in order of time. (B made no
excess contributions in 1964 or 1965 which
should be treated as paid in years succeeding
1964 or 1965.) B may claim a charitable con-
tribution deduction of $9,000 in 1967. Such
$9,000 consists of the $7,5600 contribution to
the church in 1967 and $1,500 carried over
from 1966 and treated as a charitable con-
tribution paid to a section 170(b)(1)(A) orga-
nization in 1967. The $1,500 contribution
treated as paid in 1967 is computed as fol-
lows:

Contributions made to section 170(b)(1)(A) organizations in taxable years prior to 1966 treated as

having been paid in 1967
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$2,000

................................................................................... 9,000
...................................... $7,500

0 7,500

1,500
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Amount of 1966 excess treated as paid in 1967—the lesser of $2,000 (1966 excess contributions) or
$1,500 (30 percent of adjusted gross income for 1967 ($9,000) over the section 170(b)(1)(A) con-
tributions actually made in 1967 ($7,500) and the section 170(b)(1)(A) contributions made in years

prior to 1966 treated as having been paid in 1967 (0))

If the excess contributions made by B in 1966
had been $1,000 instead of $2,000, then, for
purposes of this example, the amount of the
1966 excess treated as paid in 1967 would be
$1,000 rather than $1,500.

Example 2. Assume the same facts as in Ex-
ample (1), and, in addition, that B has ad-
justed gross income for 1968 of $10,000 and for
1969 of $20,000. Assume further with respect
to 1968 that B elects under section 144 to
take the standard deduction in computing
taxable income and that his actual contribu-
tions to organizations specified in section
170(b)(1)(A) are $300. Assume further with re-
spect to 1969, that B itemizes his deductions
which include a $5,000 contribution to a
church. B’s deductions for 1968 are not in-
creased by reason of the $500 available as a
charitable contribution carryover from 1966
(excess contributions made in 1966 ($2,000)
less the amount of such excess treated as
paid in 1967 ($1,500)) since B elected to take
the standard deduction in 1968. However, for

1,500

purposes of determining the amount of the
excess charitable contributions made in 1966
which is available as a carryover to 1969, B is
required to treat such $500 as a charitable
contribution paid in 1968—the lesser of $500
or $2,700 (30 percent of adjusted gross income
($3,000) over contributions actually made in
1968 to section 170(b)(1)(A) organizations
($300)). Therefore, even though the $5,000 con-
tribution made by B in 1969 to a church does
not amount to 30 percent of B’s adjusted
gross income for 1969 (30 percent of
$20,000=$6,000), B may claim a charitable con-
tribution deduction of only the $5,000 actu-
ally paid in 1969 since the entire excess char-
itable contribution made in 1966 ($2,000) has
been treated as paid in 1967 ($1,500) and 1968
($500).

Example 3. Assume the following factual
situation for C who itemizes his deductions
in computing taxable income for each of the
years set forth in the example:

1964 1965 1966 1967 1968
AdJUSEd GroSS iNCOME ....cucviiiieieieieecieieeeeeee ettt seneaenan $10,000 $7,000 | $15,000 | $10,000 $9,000
Contributions to section 170(b)(1)(A) organizations (no other contribu-
HOMS) ottt 4,000 3,000 5,000 1,000 1,500
Allowable charitable contributions deductions computed without regard to
carryover of CONtIBULIONS .......ccccoiiiiiiiiereeeee e 3,000 2,100 4,500 1,000 1,500
Excess contributions for taxable year to be treated as paid in 5 suc-
ceeding taxable YEArS ..o 1,000 900 500 0 0
Since C’s contributions in 1967 and 1968 to 1967
section 170(b)(1)(A) organizations are less N
i : : ess:
than 30 percent of his adjusted g_rossllncome Amount  Available
for such years, the excess contributions for o Total  (reated  charitable
1964, 1965, and 1966 are treated as having been Contribution year excess  aspaid  contribu-
. . . . . in year tion
paid to section 170(b)(1)(A) organizations in prior to  carryovers
1967 and 1968 as follows: 1967
1967 Less: Charitable contributions made in 1967 to
Less: section 170(b)(1)(A) organizations 1,000
Amount  Available
Total  treated  charitable 2,000
Contribution year excess as paid contribu-
In year tion Amount of excess contributions treated as paid
p{lgers;o carryovers in 1967—the lesser of $2,400 (available
carryovers to 1967) or $2,000 (excess of 30
percent of adjusted gross income ($3,000)
1964 . $1,000 0 $1,000 over contributions actually made in 1967 to
1965 . 900 0 900 section 170(b)(1)(A) organizations ($1,000)) ... 2,000
1966 .... 500 0 500
2,400
30 percent of B’s adjusted gross income for 1967 3,000
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1968
Less:
Amount  Available
Total treated  charitable
Contribution year excess as paid contribu-
in year tion
prior to  carryovers
1968
$1,000 $1,000 0
900 900 0
500 100 $400
0 0 0
400
30 percent of B’s adjusted gross income for 1968 2,700
Less: Charitable contributions made in 1968 to
section 170(b)(1)(A) organizations ............c....... 1,500
1,200
Amount of excess contributions treated as paid
in  1968—the lesser of $400 (available
carryovers to 1968) or $1,200 (30 percent of
adjusted gross income $2,700) over contribu-
tions actually made in 1968 to section
170(b)(1)(A) organizations ($1,500) .................. 400
(3) Effect of mnet operating 1loss
carryback to contribution year. The

amount of the excess contribution for a
contribution year (computed as pro-
vided in subparagraphs (1) and (5) of
this paragraph) shall not be increased
because a net operating loss carryback
is available as a deduction in the con-
tribution year. In addition, in deter-
mining (under the provisions of section
172(b)(2)) the amount of the net oper-
ating loss for any year subsequent to
the contribution year which is a
carryback or -carryover to taxable
years succeeding the contribution year,
the amount of contributions made to
organizations referred to in section
170(b)(1)(A) shall be limited to the
amount of such contributions which
did not exceed 30 percent of the donor’s
adjusted gross income (computed with-
out regard to any net operating loss
carryback or any of the modifications
referred to in section 172(d)) for the
contribution year.

(4) Effect of mnet operating 1oss
carryback to taxable years succeeding the
contribution year. The amount of the
charitable contribution from a pre-
ceding taxable year which is treated as
paid (as provided in subparagraph (2) of
this paragraph) in a current taxable
year (hereinafter referred to in this
subparagraph as the ‘‘deduction year’)
shall not be reduced because a net op-
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erating loss carryback is available as a
deduction in the deduction year. In ad-
dition, in determining (under the provi-
sions of section 172(b)(2)) the amount of
the net operating loss for any year sub-
sequent to the deduction year which is
a carryback or carryover to taxable
years succeeding the deduction year,
the amount of contributions made to
organizations referred to in section
170(b)(1)(A) in the deduction year shall
be limited to the amount of such con-
tributions which were actually made in
such year and those which were treated
as paid in such year which did not ex-
ceed 30 percent of the donor’s adjusted
gross income (computed without regard
to any net operating loss carryback or
any of the modifications referred to in
section 172(d)) for the deduction year.
(5) Reduction of excess contributions.
An individual having a net operating
loss carryover from a prior taxable
year which is available as a deduction
in a contribution year must apply the
special rule of section 170(b)(5)(B) and
this subparagraph in computing the ex-
cess described in subparagraph (1) of
this paragraph for such contribution
year. In determining the amount of ex-
cess charitable contributions that shall
be treated as paid in each of the 5 tax-
able years succeeding the contribution
year, the excess charitable contribu-
tions described in such subparagraph
(1) must be reduced by the amount by
which such excess reduces taxable in-
come (for purposes of determining the
portion of a net operating loss which
shall be carried to taxable years suc-
ceeding the contribution year under
the second sentence of section 172(b)(2))
and increases the net operating loss
which is carried to a succeeding tax-
able year. In reducing taxable income
under the second sentence of section
172(b)(2), an individual who has made
charitable contributions in the con-
tribution year to both organizations
specified in section 170(b)(1)(A) (see
paragraph (b) of this section) and to or-
ganizations not so specified must first
deduct contributions made to the sec-
tion 170(b)(1)(A) organizations from his
adjusted gross income computed with-
out regard to his net operating loss de-
duction before any of the contributions
made to organizations not specified in
section 170(b)(1)(A) may be deducted
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from such adjusted gross income. Thus,
if the excess of the contributions made
in the contribution year to organiza-
tions specified in section 170(b)(1)(A)
over the amount deductible in such
contribution year is utilized to reduce
taxable income (under the provisions of
section 172 (b)(2)) for such year, there-
by serving to increase the amount of
the net operating loss carryover to a
succeeding year or years, no part of the
excess charitable contributions made
in such contribution year shall be
treated as paid in any of the 5 imme-
diately succeeding taxable years. If
only a portion of the excess charitable
contributions is so used, the excess
charitable contributions will be re-
duced only to that extent. The provi-
sions of this subparagraph may be il-
lustrated by the following examples:

Example 1. B, an individual, reports his in-
come on the calendar year basis and for the
year 1964 has adjusted gross income (com-
puted without regard to any net operating
loss deduction) of $50,000. During 1964 he
made charitable contributions in the amount
of $20,000 all of which were to organizations
specified in section 170(b)(1)(A). B has a net
operating loss carryover from 1963 of $50,000.
In the absence of the net operating loss de-
duction B would have been allowed a deduc-
tion for charitable contributions of $15,000.
After the application of the net operating
loss deduction, B is allowed no deduction for
charitable contributions, and there is (before
applying the special rule of section
170(b)(5)(B) and this subparagraph) a ten-
tative excess charitable contribution of
$20,000. For purposes of determining the net
operating loss which remains to be carried
over to 1965, B computes his taxable income
for his prior taxable year, 1964, under section
172(b)(2) by deducting the $15,000 charitable
contribution. After the $50,000 net operating
loss carryover is applied against the $35,000
of taxable income for 1964 (computed in ac-
cordance with section 172(b)(2), assuming no
deductions other than the charitable con-
tribution deduction are applicable in making
such computation), there remains a $15,000
net operating loss carryover to 1965. Since
the application of the net operating loss car-
ryover of $50,000 from 1963 reduces the 1964
adjusted gross income (for purposes of deter-
mining 1964 tax liability) to zero, no part of
the $20,000 of charitable contributions in
that year is deductible under section
170(b)(1). However, in determining the
amount of the excess charitable contribu-
tions which shall be treated as paid in tax-
able years 1965, 1966, 1967, 1968, 1969, the
$20,000 must be reduced by the portion there-
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of ($15,000) which was used to reduce taxable
income for 1964 (as computed for purposes of
the second sentence of section 172(b)(2)) and
which thereby served to increase the net op-
erating loss carryover to 1965 from zero to
$15,000.

Example 2. Assume the same facts as in Ex-
ample (1), except that B’s total contributions
of $20,000 made during 1964 consisted of
$15,000 to organizations specified in section
170(b)(1)(A) and $5,000 to organizations not so
specified. Under these facts there is a ten-
tative excess charitable contribution of
$15,000, rather than $20,000 as in Example (1).
For purposes of determining the net oper-
ating loss which remains to be carried over
to 1965, B computes his taxable income for
his prior taxable year, 1964, under section
172(b)(2) by deducting the $15,000 of chari-
table contributions made to organizations
specified in section 170(b)(1)(A). Since the ex-
cess charitable contribution of $15,000 deter-
mined in accordance with subparagraph (1) of
this paragraph was used to reduce taxable in-
come for 1964 (as computed for purposes of
the second sentence of section 172(b)(2)) and
thereby served to increase the net operating
loss carryover to 1965 from zero to $15,000, no
part of such excess charitable contributions
made in the contribution year shall be treat-
ed as paid in any of the five immediately
succeeding taxable years. No carryover is al-
lowed with respect to the $5,000 of charitable
contributions made in 1964 to organizations
not specified in section 170(b)(1)(A).

(6) Change in type of return filed—(@i)
From joint return to separate returns. If a
husband and wife—

(a) Make a joint return for a con-
tribution year and compute an excess
charitable contribution for such year
in accordance with the provisions of
subparagraphs (1) and (5) of this para-
graph, and

(b) Make separate returns for one or
more of the b5 taxable years imme-
diately succeeding such contribution
year, any excess charitable contribu-
tion for the contribution year which is
unused at the beginning of the first
such taxable year for which separate
returns are filed shall be allocated be-
tween the husband and wife. For pur-
poses of the allocation, a computation
shall be made of the amount of any ex-
cess charitable contribution which
each spouse would have computed in
accordance with subparagraphs (1) and
(5) of this paragraph if separate returns
(rather than a joint return) had been
filed for the contribution year. The
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portion of the total unused excess char-
itable contribution for the contribu-
tion year allocated to each spouse shall
be an amount which bears the same
ratio to such unused excess charitable
contribution as such spouse’s excess
contribution (based on the separate re-
turn computation) bears to the total
excess contributions of both spouses
(based on the separate return computa-
tion). To the extent that a portion of
the amount allocated to either spouse
in accordance with the foregoing provi-
sions of this subdivision is not treated
in accordance with the provisions of
subparagraph (2) of this paragraph as a
charitable contribution paid to an or-
ganization specified in section
170(b)(1)(A) in the taxable year in
which a separate return or separate re-
turns are filed, each spouse shall for
purposes of subparagraph (2) of this
paragraph treat his respective unused
portion as the available charitable con-
tributions carryover to the next suc-
ceeding taxable year in which the joint
excess charitable contribution may be
treated as paid in accordance with sub-
paragraph (1) of this paragraph. If such
husband and wife make a joint return
in one of the five taxable years imme-
diately succeeding the contribution
year with respect to which a joint ex-
cess charitable contribution is com-
puted and following the first suc-
ceeding year in which such husband
and wife filed a separate return or sep-
arate returns, the amounts allocated to
each spouse in accordance with this
subdivision for such first year reduced
by the portion of such amounts treated
as paid to an organization specified in
section 170(b)(1)(A) in such first year
and in any taxable year intervening be-
tween such first year and the suc-
ceeding taxable year in which the joint
return is filed shall be aggregated for
purposes of determining the amount of
the available charitable contributions
carryover to such succeeding taxable
year. The provisions of this subdivision
(i) may be illustrated by the following
example:

Example. H and W file joint returns for 1964,
1965, and 1966, and in 1967 they file separate
returns. In each such year H and W itemize
their deductions in computing taxable in-
come. Assume the following factual situa-
tion with respect to H and W for 1964:
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1964
Joint
H w return
Adjusted gross income ........ $50,000 $40,000 $90,000
Contributions to section
170(b)(1)(A) organization
(no other contributions) ... 27,000 20,000 47,000
Allowable charitable con-
tribution deductions .......... 15,000 12,000 27,000
Excess contributions for tax-
able year to be treated as
paid in 5 succeeding tax-
able years ..o 12,000 8,000 20,000

The joint excess charitable contribution of
$20,000 is to be treated as having been paid to
a section 170(b)(1)(A) organization in the five
succeeding taxable years. Assume that in
1965, the portion of such excess treated as
paid by H and W is $3,000 and that in 1966, the
portion of such excess treated as paid is
$7,000. Thus, the unused portion of the excess
charitable contribution made in the con-
tribution year is $10,000 ($20,000 less $3,000
(amount treated as paid in 1965) and $7,000
(amount treated as paid in 1966)). Since H
and W file separate returns in 1967, $6,000 of
such $10,000 is allocable to H and $4,000 is al-
locable to W. Such allocation is computed as
follows:

$12,000 (excess charitable contributions made
by H (based on separate return computa-
tion) in 1964)/$20,000 (total excess chari-
table contributions made by H and W
(based on separate return computation)
in 1964)x$10,000=$6,000

$8,000 (excess charitable contributions made
by W (based on separate return computa-
tion) in 1964)/$20,000 (total excess chari-
table contributions made by H and W
(based on separate return computation)
in 1964)x$10,000=$4,000

In 1967 H has adjusted gross income of $70,000
and he contributes $14,000 to an organization
specified in section 170(b)(1)(A). In 1967 W has
adjusted gross income of $50,000, and she con-
tributes $10,000 to an organization specified
in section 170(b)(1)(A). H may claim a chari-
table contribution deduction of $20,000 in
1967, and W may claim a charitable contribu-
tion deduction of $14,000 in 1967. H’s $20,000
deduction consists of the $14,000 contribution
to the section 170(b)(1)(A) organization in
1967 and $6,000 carried over from 1964 and
treated as a charitable contribution paid to
a section 170(b)(1)(A) organization in 1967.
W’s $14,000 deduction consists of the $10,000
contribution made to a section 170(b)(1)(A)
organization in 1967 and $4,000 carried over
from 1964 and treated as a charitable con-
tribution paid to a section 170(b)(1)(A) orga-
nization in 1967. The $6,000 contribution
treated as paid in 1967 by H, and the $4,000
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contribution treated as paid in 1967 by W are
computed as follows:

Available charitable contribution carry-

over (see computations above) $6,000 $4,000

30-percent of adjusted gross income ...
Contributions made in 1967 to section
170(b)(1)(A) organization (no other
contributions) ...

21,000 15,000

14,000 10,000

Amount of allowable deduction unused 7,000 5,000

Amount of excess contributions treated
as paid in 1967—the lesser of $6,000
(available carryover of H to 1967) or
$7,000 (excess of 30 percent of ad-
justed gross income ($21,000) over
contributions actually made in 1967
to section 170(b)(1)(A) organizations
($14,000))

6,000

The lesser of $4,000 (available carry-
over of W to 1967) or $5,000 (excess
of 30 percent of adjusted gross in-
come ($15,000) over contributions
actually made in 1967 to section

170(b)(1)(A) organizations ($10,000)) 4,000

(ii) From separate returns to joint re-
turn and remarried tarpayers. If in the
case of a husband and wife:

(a) Either or both of the spouses
make a separate return for a contribu-
tion year and compute an excess chari-
table contribution for such year in ac-
cordance with the provisions of sub-
paragraphs (1) and (5) of this para-
graph, and

(b) Such husband and wife make a
joint return for one or more of the tax-
able years immediately succeeding
such contribution year, the excess
charitable contribution of the husband
and wife for the contribution year
which is unused at the beginning of the
first taxable year for which a joint re-
turn is filed shall be aggregated for
purposes of determining the portion of
such unused charitable contribution
which shall be treated in accordance
with subparagraph (2) of this paragraph
as a charitable contribution paid to an
organization specified in section
170(b)(1)(A). The provisions of this sub-
division are also applicable in the case
of two single individuals who are subse-
quently married and file a joint return.
A remarried taxpayer who filed a joint
return with a former spouse in a con-
tribution year with respect to which an
excess charitable contribution was
computed and who in any one of the
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five taxable years immediately suc-
ceeding such contribution year files a
joint return with his (or her) present
spouse shall treat the unused portion
of such excess charitable contribution
allocated to him (or her) in accordance
with subdivision (i) of this subpara-
graph in the same manner as the un-
used portion of an excess charitable
contribution computed in a contribu-
tion year in which he filed a separate
return for purposes of determining the
amount which in accordance with sub-
paragraph (2) of this paragraph shall be
treated as paid to an organization spec-
ified in section 170(b)(1)(A) in such suc-
ceeding year.

(iii) Unused excess charitable contribu-
tion of deceased spouse. In case of the
death of one spouse, any unused por-
tion of an excess charitable contribu-
tion which is allocable (in accordance
with subdivision (i) of this subpara-
graph) to such spouse shall not be
treated as paid in the taxable year in
which such death occurs or in any sub-
sequent taxable year except on a sepa-
rate return made for the deceased
spouse by a fiduciary for the taxable
year which ends with the date of death
or on a joint return for the taxable
yvear in which such death occurs. The
application of this subdivision may be
illustrated by the following example:

Example. Assume the same facts as in the
example in subdivision (i) of this subpara-
graph except that H dies in 1966 and W files
a separate return for 1967. W made a joint re-
turn for herself and H for 1966. In that exam-
ple, the unused excess charitable contribu-
tion as of January 1, 1967, was $10,000, $6,000
of which was allocable to H and $4,000 to W.
No portion of the $6,000 allocable to H may
be treated as paid by W or any other person
in 1967 or any subsequent year.

(T Information required in support of a
deduction of an amount treated as paid.
If, in a taxable year, a deduction is
claimed in respect of an excess chari-
table contribution which, in accord-
ance with the provisions of subpara-
graph (2) of this paragraph, is treated
(in whole or in part) as paid in such
taxable year, the taxpayer shall attach
to his return a statement showing:

(i) The year (or years) in which the
excess charitable contributions were
made (the contribution year or years),
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(ii) The excess charitable contribu-
tions made in each contribution year,

(iii) The portion of such excess (or
each such excess) treated as paid in ac-
cordance with subparagraph (2) of this
paragraph in any taxable year inter-
vening between the contribution year
and the taxable year for which the re-
turn is made, and

(iv) Such other information as the re-
turn or the instructions relating there-
to may require.

[T.D. 6500, 256 FR 11402, Nov. 26, 1960, as
amended by T.D. 6605, 27 FR 8096, Aug. 15,
1962; T.D. 6639, 28 FR 1762, Feb. 26, 1963; T.D.
6732, 29 FR 6280, May 13, 1964; T.D. 6900, 31 FR
14634, Nov. 17, 1966; T.D. 7207, 37 FR 20768,
Oct. 4, 1972; T.D. 7427, 41 FR 34026, Aug. 12,
1976]

§1.170-3 Contributions or gifts by cor-
porations (before amendment by
Tax Reform Act of 1969).

(a) In general. The deduction by a cor-
poration in any taxable year for chari-
table contributions, as defined in sec-
tion 170(c), is limited to 5 percent of its
taxable income for the year computed
without regard to:

(1) The deduction for charitable con-
tributions,

(2) The special deductions for cor-
porations allowed under part VIII (ex-
cept section 248), subchapter B, chapter
1 of the Code,

(3) Any net operating loss carryback
to the taxable year under section 172,

(4) The special deduction for Western
Hemisphere trade corporations under
section 922, and

(5) Any capital loss carryback to the
taxable year under section 1212(a)(1).

A contribution by a corporation to a
trust, chest, fund, or foundation orga-
nized and operated exclusively for reli-
gious, charitable, scientific, literary,
or educational purposes or for the pre-
vention of cruelty to children or ani-
mals is deductible only if the contribu-
tion is to be used in the United States
or its possessions for those purposes.
See section 170(c)(2). For the purposes
of section 170, amounts excluded from
the gross income of a corporation
under section 114 (relating to sports
programs conducted for the American
National Red Cross) are not to be con-
sidered contributions or gifts. For re-
duction or disallowance of certain
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charitable, etc., deductions, see para-
graphs (¢)(2), (e), and (f) of §1.170-1.

(b) Election by corporations on an ac-
crual method. A corporation reporting
its taxable income on an accrual meth-
od may elect to have a charitable con-
tribution (as defined in section 170 (c))
considered as paid during the taxable
year, if payment is actually made on or
before the fifteenth day of the third
month following the close of the year
and if, during the year, the board of di-
rectors authorized the contribution.
The election must be made at the time
the return for the taxable year is filed,
by reporting the contribution on the
return. There shall be attached to the
return when filed a written declaration
that the resolution authorizing the
contribution was adopted by the board
of directors during the taxable year,
and the declaration shall be verified by
a statement signed by an officer au-
thorized to sign the return that it is
made under the penalties of perjury.
There shall also be attached to the re-
turn when filed a copy of the resolution
of the board of directors authorizing
the contribution.

(c) Charitable contributions carryover
of corporations—(1) Contributions made
in taxable years beginning before January
1, 1962. Subject to the rules set forth in
subparagraph (3) of this paragraph, any
contributions made by a corporation in
a taxable year (hereinafter in this
paragraph referred to as the contribu-
tion year) subject to the Code begin-
ning before January 1, 1962, in excess of
the amount deductible in such con-
tribution year under the 5-percent lim-
itation of section 170(b)(2) are deduct-
ible in each of the two succeeding tax-
able years in order of time, but only to
the extent of the lesser of the following
amounts:

(i) The excess of the maximum
amount deductible for the succeeding
year under the 5-percent limitation of
section 170(b)(2) over the contributions
made in that year; and

(ii) In the case of the first taxable
year succeeding the contribution year,
the amount of the excess contribu-
tions; and, in the case of the second
taxable year succeeding the contribu-
tion year, the portion of the excess
contributions not deductible in the
first succeeding taxable year.
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The application of the rules in this sub-
paragraph may be illustrated by the
following example:

Example. A corporation which reports its
income on the calendar year basis makes a
charitable contribution of $10,000 in June
1961, anticipating taxable income for 1961 of
$200,000. Its actual taxable income (without
regard to any deduction for charitable con-
tributions) for 1961 is only $50,000 and the
charitable deduction for that year is limited
to $2,5600 (b percent of $50,000). The excess
charitable contribution not deductible in
1961 ($7,500) represents a carryover poten-
tially available as a deduction in the two
succeeding taxable years. The corporation
has taxable income (without regard to any
deduction for charitable contributions) of
$150,000 in 1962 and makes a charitable con-
tribution of $2,500 in that year. For 1962, the
corporation may deduct as a charitable con-
tribution the amount of $7,500 (5 percent of
$150,000). This amount consists first of the
$2,500 contribution made in 1962, and $5,000 of
the $7,500 carried over from 1961. The remain-
ing $2,500 carried over from 1961 and not al-
lowable as a deduction in 1962 because of the
5-percent limitation may be carried over to
1963. The corporation has taxable income
(without regard to any deduction for chari-
table contributions) of $100,000 in 1963 and
makes a charitable contribution of $3,000.
For 1963, the corporation may deduct under
section 170 the amount of $5,000 (6 percent of
$100,000). This amount consists first of the
$3,000 contributed in 1963, and $2,000 of the
$2,500 carried over from 1961 to 1963. The re-
maining $500 of the carryover from 1961 is
not allowable as a deduction in any year be-
cause of the 2-year limitation with respect to
excess contributions made in taxable years
beginning before January 1, 1962.

(2) Contributions made in taxable years
beginning after December 31, 1961. Sub-
ject to the rules set forth in subpara-
graph (3) of this paragraph, any con-
tributions made by a corporation in a
taxable year (hereinafter in this para-
graph referred to as the contribution
year) beginning after December 31,
1961, in excess of the amount deductible
in such contribution year under the 5-
percent limitation of section 170(b)(2)
are deductible in each of the five suc-
ceeding taxable years in order of time,
but only to the extent of the lesser of
the following amounts:

(i) The excess of the maximum
amount deductible for such succeeding
taxable year under the 5-percent limi-
tation of section 170(b)(2) over the sum
of the contributions made in that year
plus the aggregate of the excess con-
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tributions which were made in taxable
years before the contribution year and
which are deductible under this para-
graph in such succeeding taxable year;
or

(ii) In the case of the first taxable
year succeeding the contribution year,
the amount of the excess contribu-
tions, and in the case of the second,
third, fourth, or fifth taxable years
succeeding the contribution year, the
portion of the excess contributions not
deductible under this subparagraph for
any taxable year intervening between
the contribution year and such suc-
ceeding taxable year.

The application of the rules of this sub-
paragraph may be illustrated by the
following example:

Example. A corporation which reports its
income on the calendar year basis makes a
charitable contribution of $20,000 in June
1964, anticipating taxable income for 1964 of
$400,000. Its actual taxable income (without
regard to any deduction for charitable con-
tributions) for 1964 is only $100,000 and the
charitable deduction for that year is limited
to $5,000 (5 percent of $100,000). The excess
charitable contribution not deductible in
1964 ($15,000) represents a carryover poten-
tially available as a deduction in the five
succeeding taxable years. The corporation
has taxable income (without regard to any
deduction for charitable contributions) of
$150,000 in 1965 and makes a charitable con-
tribution of $5,000 in that year. For 1965 the
corporation may deduct as a charitable con-
tribution the amount of $7,500 (b percent of
$150,000). This amount consists first of the
$5,000 contribution made in 1965, and $2,500
carried over from 1964. The remaining $12,500
carried over from 1964 and not allowable as a
deduction for 1965 because of the 5-percent
limitation may be carried over to 1966. The
corporation has taxable income (without re-
gard to any deduction for charitable con-
tributions) of $200,000 in 1966 and makes a
charitable contribution of $5,000. For 1966,
the corporation may deduct the amount of
$10,000 (6 percent of $200,000). This amount
consists first of the $5,000 contributed in 1966,
and $5,000 of the $12,500 carried over from 1964
to 1966. The remaining $7,500 of the carryover
from 1964 is available for purposes of com-
puting the charitable contributions carry-
over from 1964 to 1967, 1968, and 1969.

(3) Reduction of excess contributions. A
corporation having a net operating loss
carryover (or carryovers) must apply
the special rule of section 170(b)(3) and
this subparagraph before computing
under subparagraph (1) or (2) of this
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paragraph the charitable contributions
carryover for any taxable year subject
to the Internal Revenue Code of 1954. In
determining the amount of charitable
contributions that may be deducted in
accordance with the rules set forth in
subparagraph (1) or (2) of this para-
graph in taxable years succeeding the
contribution year, the excess of con-
tributions made by a corporation in
the contribution year over the amount
deductible in such year must be re-
duced by the amount by which such ex-
cess reduces taxable income (for pur-
poses of determining the net operating
loss carryover under the second sen-
tence of section 172(b)(2) and increases
a net operating loss carryover to a suc-
ceeding taxable year. Thus, if the ex-
cess of the contributions made in a tax-
able year over the amount deductible
in the taxable year is utilized to reduce
taxable income (under the provisions of
section 172(b)(2)) for such year, thereby
serving to increase the amount of the
net operating loss carryover to a suc-
ceeding year or years, no charitable
contributions carryover will be al-
lowed. If only a portion of the excess
charitable contributions is so used, the
charitable contributions carryover.
will be reduced only to that extent.
The application of the rules of this sub-
paragraph may be illustrated by the
following example:

Example. A corporation which reports its
income on the calendar year basis makes a
charitable contribution of $10,000 during the
taxable year 1960. Its taxable income for 1960
is $80,000 (computed without regard to any
net operating loss deduction and computed
in accordance with section 170(b)(2) without
regard to any deduction for charitable con-
tributions). The corporation has a net oper-
ating loss carryover from 1959 of $80,000. In
the absence of the net operating loss deduc-
tion the corporation would have been al-
lowed a deduction for charitable contribu-
tions of $4,000 (5 percent of $80,000). After the
application of the net operating loss deduc-
tion the corporation is allowed no deduction
for charitable contributions, and there is a
tentative charitable contribution carryover
of $10,000. For purposes of determining the
net operating loss carryover to 1961 the cor-
poration computes its taxable income for its
prior taxable year 1960 under section 172(b)(2)
by deducting the $4,000 charitable contribu-
tion. Thus, after the $80,000 net operating
loss carryover is applied against the $76,000
of taxable income for 1960 (computed in ac-
cordance with section 172(b)(2)), there re-
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mains a $4,000 net operating loss carryover
to 1961. Since the application of the net oper-
ating loss carryover of $80,000 from 1959 re-
duces the taxable income for 1960 to zero, no
part of the $10,000 of charitable contributions
in that year is deductible under section
170(b)(2). However, in determining the
amount of the allowable charitable contribu-
tions carryover to the taxable years 1961 and
1962, the $10,000 must be reduced by the por-
tion thereof ($4,000) which was used to reduce
taxable income for 1960 (as computed for pur-
poses of the second sentence of section
172(b)(2)) and which thereby served to in-
crease the net operating loss carryover to
1961 from zero to $4,000.

(4) Year contribution is made. For pur-
poses of this paragraph, contributions
made by a corporation in a contribu-
tion year include contributions which,
in accordance with the provisions of
section 170(a)(2) and paragraph (b) of
this section, are considered as paid dur-
ing such contribution year.

(5) Effect of mnet operating loss
carryback to contribution year. The
amount of the excess contribution for a
contribution year (computed as pro-
vided in this paragraph) shall not be in-
creased because a net operating loss
carryback is available as a deduction
in the contribution year. In addition,
in determining (under the provisions of
section 172(b)(2)) the amount of the net
operating loss for any year subsequent
to the contribution year which is a
carryback or carryover to taxable
years succeeding the contribution year,
the amount of contributions shall be
limited to the maximum amount de-
ductible under the 5-percent limitation
of section 170(b)(2) (computed without
regard to any net operating loss
carryback or any of the modifications
referred to in section 172(d)) for the
contribution year.

(6) Effect of mnet operating loss
carryback to taxable years succeeding the
contribution year. The amount of the
charitable contribution from a pre-
ceding taxable year which is deductible
(as provided in this paragraph) in a
current taxable year (hereinafter re-
ferred to in this subparagraph as the
“deduction year’’) shall not be reduced
because a net operating loss carryback
is available as a deduction in the de-
duction year. In addition, in deter-
mining (under the provisions of section
172(b)(2)) the amount of the net oper-
ating loss for any year subsequent to
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the deduction year which is a
carryback or a carryover to taxable
years succeeding the deduction year,
the amount of contributions shall be
limited to the maximum amount de-
ductible under the 5-percent limitation
of section 170(b)(2) (computed without
regard to any net operating loss
carryback or any of the modifications
referred to in section 172(d)) for the de-
duction year.

[T.D. 6500, 25 FR 11402, Nov. 26, 1960, as
amended by T.D. 6605, 27 FR 8096, Aug. 15,
1962; T.D. 6900, 31 FR 14640, Nov. 17, 1966; T.D.
7207, 37 FR 20768, Oct. 4, 1972]

§1.170A-1 Charitable, etc., contribu-
tions and gifts; allowance of deduc-
tion.

(a) Allowance of deduction. Any chari-
table contribution, as defined in sec-
tion 170(c), actually paid during the
taxable year is allowable as a deduc-
tion in computing taxable income irre-
spective of the method of accounting
employed or of the date on which the
contribution is pledged. However, char-
itable contributions by corporations
may under certain circumstances be
deductible even though not paid during
the taxable year as provided in section
170(a)(2) and §1.170A-11. For rules relat-
ing to recordkeeping and return re-
quirements in support of deductions for
charitable contributions (whether by
an itemizing or nonitemizing taxpayer)
see §1.170A-13. The deduction is subject
to the limitations of section 170(b) and
§1.170A-8 or §1.170A-11. Subject to the
provisions of section 170(d) and
§§1.170A-10 and 1.170A-11, certain ex-
cess charitable contributions made by
individuals and corporations shall be
treated as paid in certain succeeding
taxable years. For provisions relating
to direct charitable deductions under
section 63 by nonitemizers, see section
63 (b)(1)(C) and (i) and section 170(i).
For rules relating to the detemination
of, and the deduction for, amounts paid
to maintain certain students as mem-
bers of the taxpayer’s household and
treated under section 170(g) as paid for
the use of an organization described in
section 170(c) (2), (3), or (4), see §1.170A—
2. For the reduction of any charitable
contributions for interest on certain
indebtedness, see section 170(f)(5) and
§1.170A-3. For a special rule relating to
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the computation of the amount of the
deduction with respect to a charitable
contribution of certain ordinary in-
come or capital gain property, see sec-
tion 170(e) and §§1.170A-4 and 1.170A-
4A. For rules for postponing the time
for deduction of a charitable contribu-
tion of a future interest in tangible
personal property, see section 170(a)(3)
and §1.170A-5. For rules with respect to
transfers in trust and of partial inter-
ests in property, see section 170(e), sec-
tion 170(f) (2) and (3), §§1.170A-4, 1.170A-
6, and 1.170A-7. For definition of the
term section 170(b)(1)(A) organization,
see §1.170A-9. For valuation of a re-
mainder interest in real property, see
section 170(f)(4) and the regulations
thereunder. The deduction for chari-
table contributions is subject to
verification by the district director.

(b) Time of making contribution. Ordi-
narily, a contribution is made at the
time delivery is effected. The uncondi-
tional delivery or mailing of a check
which subsequently clears in due
course will constitute an effective con-
tribution on the date of delivery or
mailing. If a taxpayer unconditionally
delivers or mails a properly endorsed
stock certificate to a charitable donee
or the donee’s agent, the gift is com-
pleted on the date of delivery or, if
such certificate is received in the ordi-
nary course of the mails, on the date of
mailing. If the donor delivers the stock
certificate to his bank or broker as the
donor’s agent, or to the issuing cor-
poration or its agent, for transfer into
the name of the donee, the gift is com-
pleted on the date the stock is trans-
ferred on the books of the corporation.
For rules relating to the date of pay-
ment of a contribution consisting of a
future interest in tangible personal
property, see section 170(a)(3) and
§1.170A-5.

(c) Value of a contribution in property.
(1) If a charitable contribution is made
in property other than money, the
amount of the contribution is the fair
market value of the property at the
time of the contribution reduced as
provided in section 170(e)(1) and para-
graph (a) of §1.170A-4, or section
170(e)(3) and paragraph (c) of §1.170A-
4A

(2) The fair market value is the price
at which the property would change
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hands between a willing buyer and a
willing seller, neither being under any
compulsion to buy or sell and both hav-
ing reasonable knowledge of relevant
facts. If the contribution is made in
property of a type which the taxpayer
sells in the course of his business, the
fair market value is the price which
the taxpayer would have received if he
had sold the contributed property in
the usual market in which he custom-
arily sells, at the time and place of the
contribution and, in the case of a con-
tribution of goods in quantity, in the
quantity contributed. The usual mar-
ket of a manufacturer or other pro-
ducer consists of the wholesalers or
other distributors to or through whom
he customarily sells, but if he sells
only at retail the usual market con-
sists of his retail customers.

(3) If a donor makes a charitable con-
tribution of property, such as stock in
trade, at a time when he could not rea-
sonably have been expected to realize
its usual selling price, the value of the
gift is not the usual selling price but is
the amount for which the quantity of
property contributed would have been
sold by the donor at the time of the
contribution.

(4) Any costs and expenses pertaining
to the contributed property which were
incurred in taxable years preceding the
year of contribution and are properly
reflected in the opening inventory for
the year of contribution must be re-
moved from inventory and are not a
part of the cost of goods sold for pur-
poses of determining gross income for
the year of contribution. Any costs and
expenses pertaining to the contributed
property which are incurred in the year
of contribution and would, under the
method of accounting used, be properly
reflected in the cost of goods sold for
such year are to be treated as part of
the costs of goods sold for such year. If
costs and expenses incurred in pro-
ducing or acquiring the contributed
property are, under the method of ac-
counting used, properly deducted under
section 162 or other section of the Code,
such costs and expenses will be allowed
as deductions for the taxable year in
which they are paid or incurred wheth-
er or not such year is the year of the
contribution. Any such costs and ex-
penses which are treated as part of the
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cost of goods sold for the year of con-
tribution, and any such costs and ex-
penses which are properly deducted
under section 162 or other section of
the Code, are not to be treated under
any section of the Code as resulting in
any basis for the contributed property.
Thus, for example, the contributed
property has no basis for purposes of
determining under section 170(e)(1)(A)
and paragraph (a) of §1.170A-4 the
amount of gain which would have been
recognized if such property had been
sold by the donor at its fair market
value at the time of its contribution.
The amount of any charitable con-
tribution for the taxable year is not to
be reduced by the amount of any costs
or expenses pertaining to the contrib-
uted property which was properly de-
ducted under section 162 or other sec-
tion of the Code for any taxable year
preceding the year of the contribution.
This subparagraph applies only to
property which was held by the tax-
payer for sale in the course of a trade
or business. The application of this
subparagraph may be illustrated by the
following examples:

Example 1. In 1970, A, an individual using
the calendar year as the taxable year and the
accrual method of accounting, contributed
to a church property from inventory having
a fair market value of $600. The closing in-
ventory at the end of 1969 properly included
$400 of costs attributable to the acquisition
of such property, and in 1969 A properly de-
ducted under section 162 $50 of administra-
tive and other expenses attributable to such
property. Under section 170(e)(1)(A) and para-
graph (a) of §1.170A-4, the amount of the
charitable contribution allowed for 1970 is
$400 ($600 — [$600 — $400]). Pursuant to this sub-
paragraph, the cost of goods sold to be used
in determining gross income for 1970 may not
include the $400 which was included in open-
ing inventory for that year.

Example 2. The facts are the same as in Ex-
ample (1) except that the contributed prop-
erty was acquired in 1970 at a cost of $400.
The $400 cost of the property is included in
determining the cost of goods sold for 1970,
and $50 is allowed as a deduction for that
year under section 162. A is not allowed any
deduction under section 170 for the contrib-
uted property, since under section
170(e)(1)(A) and paragraph (a) of §1.170A—4 the
amount of the charitable contribution is re-
duced to zero ($600— [$600— $0]).

Example 3. In 1970, B, an individual using
the calendar year as the taxable year and the
accrual method of accounting, contributed
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to a church property from inventory having
a fair market value of $600. Under §1.471-3(c),
the closing inventory at the end of 1969 prop-
erly included $450 costs attributable to the
production of such property, including $50 of
administrative and other indirect expenses
which, under his method of accounting, was
properly added to inventory rather than de-
ducted as a business expense. Under section
170(e)(1)(A) and paragraph (a) of §1.170A-4,
the amount of the charitable contribution
allowed for 1970 is $450 ($600— [$600— $450]).
Pursuant to this subparagraph, the cost of
goods sold to be used in determining gross
income for 1970 may not include the $450
which was included in opening inventory for
that year.

Example 4. The facts are the same as in Ex-
ample (3) except that the contributed prop-
erty was produced in 1970 at a cost of $450, in-
cluding $50 of administrative and other indi-
rect expenses. The $450 cost of the property
is included in determining the cost of goods
sold for 1970. B is not allowed any deduction
under section 170 for the contributed prop-
erty, since under section 170(e)(1)(A) and
paragraph (a) of §1.170A-4 the amount of the
charitable contribution is reduced to zero
($600 — [$600 — $01).

Example 5. In 1970, C, a farmer using the
cash method of accounting and the calendar
year as the taxable year, contributed to a
church a quantity of grain which he had
raised having a fair market value of $600. In
1969, C paid expenses of $450 in raising the
property which he properly deducted for such
yvear under section 162. Under section
170(e)(1)(A) and paragraph (a) of §1.170A-4,
the amount of the charitable contribution in
1970 is reduced to zero ($600—[$600—$0]). Ac-
cordingly, C is not allowed any deduction
under section 170 for the contributed prop-
erty.

Example 6. The facts are the same as in Ex-
ample (5) except that the $450 expenses in-
curred in raising the contributed property
were paid in 1970. The result is the same as
in Example (5), except the amount of $450 is
deductible under section 162 for 1970.

(5) Transfers of property to an orga-
nization described in section 170(c)
which bear a direct relationship to the
taxpayer’s trade or business and which
are made with a reasonable expectation
of financial return commensurate with
the amount of the transfer may con-
stitute allowable deductions as trade
or business expenses rather than as
charitable contributions. See section
162 and the regulations thereunder.

(d) Purchase of an annuity. (1) In the
case of an annuity or portion thereof
purchased from an organization de-
scribed in section 170(c), there shall be
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allowed as a deduction the excess of
the amount paid over the value at the
time of purchase of the annuity or por-
tion purchased.

(2) The value of the annuity or por-
tion is the value of the annuity deter-
mined in accordance with paragraph
(e)(1)(iii) (b)(2) of §1.101-2.

(3) For determining gain on any such
transaction constituting a bargain
sale, see section 1011(b) and §1.1011-2.

(e) Transfers subject to a condition or
power. If as of the date of a gift a trans-
fer for charitable purposes is dependent
upon the performance of some act or
the happening of a precedent event in
order that it might become effective,
no deduction is allowable unless the
possibility that the charitable transfer
will not become effective is so remote
as to be negligible. If an interest in
property passes to, or is vested in,
charity on the date of the gift and the
interest would be defeated by the sub-
sequent performance of some act or the
happening of some event, the possi-
bility of occurrence of which appears
on the date of the gift to be so remote
as to be negligible, the deduction is al-
lowable. For example, A transfers land
to a city government for as long as the
land is used by the city for a public
park. If on the date of the gift the city
does plan to use the land for a park and
the possibility that the city will not
use the land for a public park is so re-
mote as to be negligible, A is entitled
to a deduction under section 170 for his
charitable contribution.

(f) Special rules applicable to certain
contributions. (1) See section 14 of the
Wild and Scenic Rivers Act (Pub. L. 90—
542, 82 Stat. 918) for provisions relating
to the claim and allowance of the value
of certain easements as a charitable
contribution under section 170.

(2) For treatment of gifts accepted by
the Secretary of State or the Secretary
of Commerce, for the purpose of orga-
nizing and holding an international
conference to negotiate a Patent Cor-
poration Treaty, as gifts to or for the
use of the United States, see section 3
of joint resolution of December 24, 1969
(Pub. L. 91-160, 83 Stat. 443).

(3) For treatment of gifts accepted by
the Secretary of the Department of
Housing and Urban Development, for
the purpose of aiding or facilitating the
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work of the Department, as gifts to or
for the use of the United States, see
section 7(k) of the Department of Hous-
ing and Urban Development Act (42
U.S.C. 3535), as added by section 905 of
Pub. L. 91-609 (84 Stat. 1809).

(g) Contributions of services. No deduc-
tion is allowable under section 170 for a
contribution of services. However, un-
reimbursed expenditures made incident
to the rendition of services to an orga-
nization contributions to which are de-
ductible may constitute a deductible
contribution. For example, the cost of
a uniform without general utility
which is required to be worn in per-
forming donated services is deductible.
Similarly, out-of-pocket transpor-
tation expenses necessarily incurred in
performing donated services are de-
ductible. Reasonable expenditures for
meals and lodging necessarily incurred
while away from home in the course of
performing donated services also are
deductible. For the purposes of this
paragraph, the phrase while away from
home has the same meaning as that
phrase is used for purposes of section
162 and the regulations thereunder.

(h) Payment in exchange  for
consideration—(1) Burden on taxrpayer to
show that all or part of payment is a
charitable contribution or gift. No part of
a payment that a taxpayer makes to or
for the use of an organization described
in section 170(c) that is in comnsider-
ation for (as defined in §1.170A-13(£)(6))
goods or services (as defined in §1.170A—
13(£)(5)) is a contribution or gift within
the meaning of section 170(c) unless the
taxpayer—

(i) Intends to make a payment in an
amount that exceeds the fair market
value of the goods or services; and

(ii) Makes a payment in an amount
that exceeds the fair market value of
the goods or services.

(2) Limitation on amount deductible—(i)
In general. The charitable contribution
deduction under section 170(a) for a
payment a taxpayer makes partly in
consideration for goods or services may
not exceed the excess of—

(A) The amount of any cash paid and
the fair market value of any property
(other than cash) transferred by the
taxpayer to an organization described
in section 170(c); over
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(B) The fair market value of the
goods or services the organization pro-
vides in return.

(ii) Special rules. For special limits on
the deduction for charitable contribu-
tions of ordinary income and capital
gain property, see section 170(e) and
§§1.170A—-4 and 1.170A-4A.

(3) Certain goods or services dis-
regarded. For purposes of section 170(a)
and paragraphs (h)(1) and (h)(2) of this
section, goods or services described in
§1.170A-13(£)(8)(1) or §1.170A-13(f)(9)(1)
are disregarded.

(4) Donee estimates of the wvalue of
goods or services may be treated as fair
market value—(i) In general. For pur-
poses of section 170(a), a taxpayer may
rely on either a contemporaneous writ-
ten acknowledgment provided under
section 170(f)(8) and §1.170A-13(f) or a
written disclosure statement provided
under section 6115 for the fair market
value of any goods or services provided
to the taxpayer by the donee organiza-
tion.

(i1) E=xception. A taxpayer may not
treat an estimate of the value of goods
or services as their fair market value if
the taxpayer knows, or has reason to
know, that such treatment is unrea-
sonable. For example, if a taxpayer
knows, or has reason to know, that
there is an error in an estimate pro-
vided by an organization described in
section 170(c) pertaining to goods or
services that have a readily ascertain-
able value, it is unreasonable for the
taxpayer to treat the estimate as the
fair market value of the goods or serv-
ices. Similarly, if a taxpayer is a dealer
in the type of goods or services pro-
vided in consideration for the tax-
payer’s payment and knows, or has rea-
son to know, that the estimate is in
error, it is unreasonable for the tax-
payer to treat the estimate as the fair
market value of the goods or services.

(5) Examples. The following examples
illustrate the rules of this paragraph
(h).

Example 1. Certain goods or services dis-
regarded. Taxpayer makes a $50 payment to
Charity B, an organization described in sec-
tion 170(c), in exchange for a family member-
ship. The family membership entitles Tax-
payer and members of Taxpayer’s family to
certain benefits. These benefits include free
admission to weekly poetry readings, dis-
counts on merchandise sold by B in its gift
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shop or by mail order, and invitations to spe-
cial events for members only, such as lec-
tures or informal receptions. When B first of-
fers its membership package for the year, B
reasonably projects that each special event
for members will have a cost to B, excluding
any allocable overhead, of $5 or less per per-
son attending the event. Because the family
membership benefits are disregarded pursu-
ant to §1.170A-13(f)(8)(i), Taxpayer may treat
the $50 payment as a contribution or gift
within the meaning of section 170(c), regard-
less of Taxpayer’s intent and whether or not
the payment exceeds the fair market value
of the goods or services. Furthermore, any
charitable contribution deduction available
to Taxpayer may be calculated without re-
gard to the membership benefits.

Example 2. Treatment of good faith esti-
mate at auction as the fair market value.
Taxpayer attends an auction held by Charity
C, an organization described in section 170(c).
Prior to the auction, C publishes a catalog
that meets the requirements for a written
disclosure statement under section 6115(a)
(including C’s good faith estimate of the
value of items that will be available for bid-
ding). A representative of C gives a copy of
the catalog to each individual (including
Taxpayer) who attends the auction. Tax-
payer notes that in the catalog C’s estimate
of the value of a vase is $100. Taxpayer has
no reason to doubt the accuracy of this esti-
mate. Taxpayer successfully bids and pays
$500 for the vase. Because Taxpayer Kknew,
prior to making her payment, that the esti-
mate in the catalog was less than the
amount of her payment, Taxpayer satisfies
the requirement of paragraph (h)(1)(i) of this
section. Because Taxpayer makes a payment
in an amount that exceeds that estimate,
Taxpayer satisfies the requirements of para-
graph (h)(1)(ii) of this section. Taxpayer may
treat C’s estimate of the value of the vase as
its fair market value in determining the
amount of her charitable contribution deduc-
tion.

Example 3. Good faith estimate mot in error.
Taxpayer makes a $200 payment to Charity
D, an organization described in section
170(c). In return for Taxpayer’s payment, D
gives Taxpayer a book that Taxpayer could
buy at retail prices typically ranging from
$18 to $25. D provides Taxpayer with a good
faith estimate, in a written disclosure state-
ment under section 6115(a), of $20 for the
value of the book. Because the estimate is
within the range of typical retail prices for
the book, the estimate contained in the writ-
ten disclosure statement is not in error. Al-
though Taxpayer knows that the book is sold
for as much as $25, Taxpayer may treat the
estimate of $20 as the fair market value of
the book in determining the amount of his
charitable contribution deduction.

(i) [Reserved]
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(j) Exceptions and other rules. (1) The
provisions of section 170 do not apply
to contributions by an estate; nor do
they apply to a trust unless the trust is
a private foundation which, pursuant
to section 642(c)(6) and §1.642(c)-4, is al-
lowed a deduction under section 170
subject to the provisions applicable to
individuals.

(2) No deduction shall be allowed
under section 170 for a charitable con-
tribution to or for the use of an organi-
zation or trust described in section
508(d) or 4948(c)(4), subject to the condi-
tions specified in such sections and the
regulations thereunder.

(3) For disallowance of deductions for
contributions to or for the use of com-
munist controlled organizations, see
section 11(a) of the Internal Security
Act of 1950, as amended (50 U.S.C. 790).

(4) For denial of deductions for chari-
table contributions as trade or business
expenses and rules with respect to
treatment of payments to organiza-
tions other than those described in sec-
tion 170(c), see section 162 and the regu-
lations thereunder.

(6) No deduction shall be allowed
under section 170 for amounts paid to
an organization:

(i) Which is disqualified for tax ex-
emption under section 501(c)(3) by rea-
son of attempting to influence legisla-
tion, or

(ii) Which participates in, or inter-
venes in (including the publishing or
distribution of statements), any polit-
ical campaign on behalf of or in opposi-
tion to any candidate for public office.

For purposes of determining whether
an organization is attempting to influ-
ence legislation or is engaging in polit-
ical activities, see sections 501(c)(3),
501(h), 4911 and the regulations there-
under.

(6) No deduction shall be allowed
under section 170 for expenditures for
lobbying purposes, the promotion or
defeat of legislation, etc. See also the
regulations under sections 162 and 4945.

(7) No deduction for charitable con-
tributions is allowed in computing the
taxable income of a common trust fund
or of a partnership. See sections
584(d)(3) and 703(a)(2)(D). However, a
partner’s distributive share of chari-
table contributions actually paid by a
partnership during its taxable year
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may be allowed as a deduction in the
partner’s separate return for his tax-
able year with or within which the tax-
able year of the partnership ends, to
the extent that the aggregate of his
share of the partnership contributions
and his own contributions does not ex-
ceed the limitations in section 170(b).

(8) For charitable contributions paid
by a nonresident alien individual or a
foreign corporation, see §1.170A—4(b)(5)
and sections 873, 876, 877, and 882(c), and
the regulations thereunder.

(9) For charitable contributions paid
by a citizen of the United States or a
domestic corporation entitled to the
benefits of section 931 (relating to in-
come from sources within possessions
of the United States), see section 931(d)
and the regulations thereunder.

(10) For carryover of excess chari-
table contributions in certain cor-
porate acquisitions, see section
381(c)(19) and the regulations there-
under.

(11) No deduction shall be allowed
under section 170 for out-of-pocket ex-
penditures on behalf of an eligible or-
ganization (within the meaning of
§1.501(h)-2(b)(1)) if the expenditure is
made in connection with influencing
legislation (within the meaning of sec-
tion 501(c)(3) or §56.4911-2), or in con-
nection with the payment of the orga-
nization’s tax liability under section
4911. For the treatment of similar ex-
penditures on behalf of other organiza-
tions see paragraph (h)(6) of this sec-
tion.

(k) Effective date. In general this sec-
tion applies to contributions made in
taxable years beginning after Decem-
ber 31, 1969. Paragraph (j)(11) of this
section, however, applies only to out-
of-pocket expenditures made in taxable
yvears beginning after December 31,
1976. In addition, paragraph (h) of this
section applies only to payments made
on or after December 16, 1996. However,
taxpayers may rely on the rules of
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paragraph (h) of this section for pay-
ments made on or after January 1, 1994.

(68A Stat. 58, 26 U.S.C. 170(a)(1); 68A Stat.
917, 26 U.S.C. 7805)

[T.D. 7207, 37 FR 20771, Oct. 4, 1972, as amend-
ed by T.D. 7340, 40 FR 1238, Jan. 7, 1975; T.D.
7807, 47 FR 4510, Feb. 1, 1982; T.D. 8002, 49 FR
50666, Dec. 31, 1984; T.D. 8308, 55 FR 35587,
Aug. 31, 1990; T.D. 8690, 61 FR 65951, Dec. 16,
1996]

§1.170A-2 Amounts paid to maintain
certain students as members of the
taxpayer’s household.

(a) In general. (1) The term charitable
contributions includes amounts paid by
the taxpayer during the taxable year to
maintain certain students as members
of his household which, under the pro-
visions of section 170(h) and this sec-
tion, are treated as amounts paid for
the use of an organization described in
section 170(c) (2), (3), or (4), and such
amounts, to the extent they do not ex-
ceed the limitations under section
170(h)(2) and paragraph (b) of this sec-
tion, are contributions deductible
under section 170. In order for such
amounts to be so treated, the student
must be an individual who is neither a
dependent (as defined in section 152) of
the taxpayer nor related to the tax-
payer in a manner described in any of
the paragraphs (1) through (8) of sec-
tion 152(a), and such individual must be
a member of the taxpayer’s household
pursuant to a written agreement be-
tween the taxpayer and an organiza-
tion described in section 170(c) (2), (3),
or (4) to implement a program of the
organization to provide educational op-
portunities for pupils or students
placed in private homes by such orga-
nization. Furthermore, such amounts
must be paid to maintain such indi-
vidual during the period in the taxable
year he is a member of the taxpayer’s
household and is a full-time pupil or
student in the 12th or any lower grade
at an educational institution, as de-
fined in section 151(e)(4) and §1.151-3,
located in the United States. Amounts
paid outside of such period, but within
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the taxable year, for expenses nec-
essary for the maintenance of the stu-
dent during the period will qualify for
the charitable contributions deduction
if the other limitation requirements of
the section are met.

(2) For purposes of subparagraph (1)
of this paragraph, amounts treated as
charitable contributions include only
those amounts actually paid by the
taxpayer during the taxable year which
are directly attributable to the mainte-
nance of the student while he is a
member of the taxpayer’s household
and is attending an educational insti-
tution on a full-time basis. This would
include amounts paid to insure the
well-being of the individual and to
carry out the purpose for which the in-
dividual was placed in the taxpayer’s
home. For example, a deduction under
section 170 would be allowed for
amounts paid for books, tuition, food,
clothing, transportation, medical and
dental care, and recreation for the indi-
vidual. Amounts treated as charitable
contributions under this section do not
include amounts which the taxpayer
would have expended had the student
not been in the household. They would
not include, for example, amounts paid
in connection with the taxpayer’s
home for taxes, insurance, interest on
a mortgage, repairs, etc. Moreover,
such amounts do not include any de-
preciation sustained by the taxpayer in
maintaining such student or students
in his household, nor do they include
the value of any services rendered on
behalf of such student or students by
the taxpayer or any member of the tax-
payer’s household.

(3) For purposes of section 170(h) and
this section, an individual will be con-
sidered to be a full-time pupil or stu-
dent at an educational institution only
if he is enrolled for a course of study
prescribed for a full-time student at
such institution and is attending class-
es on a full-time basis. Nevertheless,
such individual may be absent from
school due to special circumstances
and still be considered to be in full-
time attendance. Periods during the
regular school term when the school is
closed for holidays, such as Christmas
and Easter, and for periods between se-
mesters are treated as periods during
which the pupil or student is in full-
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time attendance at the school. Also,
absences during the regular school
term due to illness of such individual
shall not prevent him from being con-
sidered as a full-time pupil or student.
Similarly, absences from the tax-
payer’s household due to special cir-
cumstances will not disqualify the stu-
dent as a member of the household.
Summer vacations between regular
school terms are not considered periods
of school attendance.

(4) When claiming a deduction for
amounts described in section 170(h) and
this section, the taxpayer must submit
with his return a copy of his agreement
with the organization sponsoring the
individual placed in the taxpayer’s
household, together with a summary of
the various items for which amounts
were paid to maintain such individual,
and a statement as to the date the in-
dividual became a member of the
household and the period of his full-
time attendance at school and the
name and location of such school. Sub-
stantiation of amounts claimed must
be supported by adequate records of the
amounts actually paid. Due to the na-
ture of certain items, such as food, a
record of amount spent for all members
of the household, with an equal portion
thereof allocated to each member, will
be acceptable.

(b) Limitations. Section 170(h) and this
section shall apply to amounts paid
during the taxable year only to the ex-
tent that the amounts paid in main-
taining each pupil or student do not ex-
ceed $50 multiplied by the number of
full calendar months in the taxable
year that the pupil or student is main-
tained in accordance with the provi-
sions of this section. For purposes of
such limitation if 15 or more days of a
calendar month fall within the period
to which the maintenance of such pupil
or student relates, such month is con-
sidered as a full calendar month. To
the extent that such amounts qualify
as charitable contributions under sec-
tion 170(c), the aggregate of such
amounts plus other contributions made
during the taxable year for the use of
an organization described in section
170(c) is deductible under section 170
subject to the limitation provided in
section 170(b)(1)(B) and paragraph (c) of
§1.170A-8.
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(c) Compensation or reimbursement.
Amounts paid during the taxable year
to maintain a pupil or student as a
member of the taxpayer’s household as
provided in paragraph (a) of this sec-
tion, shall not be taken into account
under section 170(h) and this section, if
the taxpayer receives any money or
other property as compensation or re-
imbursement for any portion of such
amounts. The taxpayer will not be de-
nied the benefits of section 170(h) if he
prepays an extraordinary or non-
recurring expense such as a hospital
bill or vacation trip, at the request of
the individual’s parents or the spon-
soring organization and is reimbursed
for such prepayment. The value of serv-
ices performed by the pupil or student
in attending to ordinary chores of the
household will generally not be consid-
ered to constitute compensation or re-
imbursement. However, if the pupil or
student is taken into the taxpayer’s
household to replace a former em-
ployee of the taxpayer or gratuitously
to perform substantial services for the
taxpayer, the facts and circumstances
may warrant a conclusion that the tax-
payer received reimbursement for
maintaining the pupil or student.

(d) No other amount allowed as deduc-
tion. Except to the extent that
amounts described in section 170(h) and
this section are treated as charitable
contributions under section 170(c) and,
therefore, deductible under section
170(a), no deduction is allowed for any
amount paid to maintain an individual,
as a member of the taxpayer’s house-
hold, in accordance with the provisions
of section 170(h) and this section.

(e) Illustrations. The application of
this section may be illustrated by the
following examples:

Example 1. The X organization is an organi-
zation described in section 170(c)(2) and is en-
gaged in a program under which a number of
European children are placed in the homes of
U.S. residents in order to further the chil-
dren’s high school education. In accordance
with paragraph (a) of this section, the tax-
payer, A, who reports his income on the cal-
endar year basis, agreed with X to take two
of the children, and they were placed in the
taxpayer’s home on January 2, 1970, where
they remained until January 21, 1971, during
which time they were fully maintained by
the taxpayer. The children enrolled at the
local high school for the full course of study
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prescribed for 10th grade students and at-
tended the school on a full-time basis for the
spring semester starting January 18, 1970,
and ending June 3, 1970, and for the fall se-
mester starting September 1, 1970, and end-
ing January 13, 1971. The total cost of food
paid by A in 1970 for himself, his wife, and
the two children amounted to $1,920, or $40
per month for each member of the household.
Since the children were actually full-time
students for only 8 1/2 months during 1970,
the amount paid for food for each child dur-
ing that period amounted to $340. Other
amounts paid during the 8 1/2 -month period
for each child for laundry, lights, water,
recreation, and school supplies amounted to
$160. Thus, the amounts treated under sec-
tion 170(h) and this section as paid for the
use of X would, with respect to each child,
total $500 ($340+$160), or a total for both chil-
dren of $1,000, subject to the limitations of
paragraph (b) of this section. Since, for pur-
poses of such limitations, the children were
full-time students for only 8 full calendar
months during 1970 (less than 15 days in Jan-
uary 1970), the taxpayer may treat only $800
as a charitable contribution made in 1970,
that is, $60 multiplied by the 8 full calendar
months, or $400 paid for the maintenance of
each child. Neither the excess payments nor
amounts paid to maintain the children dur-
ing the period before school opened and for
the period in summer between regular school
terms is taken into account by reason of sec-
tion 170(h). Also, because the children were
full-time students for less than 15 days in
January 1971 (although maintained in the
taxpayer’s household for 21 days), amounts
paid to maintain the children during 1971
would not qualify as a charitable contribu-
tion.

Example 2. A religious organization de-
scribed in section 170(c)(2) has a program for
providing educational opportunities for chil-
dren it places in private homes. In order to
implement the program, the taxpayer, H,
who resides with his wife, son, and daughter
of high school age in a town in the United
States, signs an agreement with the organi-
zation to maintain a girl sponsored by the
organization as a member of his household
while the child attends the local high school
for the regular 1970-71 school year. The child
is a full-time student at the school during
the school year starting September 6, 1970,
and ending June 6, 1971, and is a member of
the taxpayer’s household during that period.
Although the taxpayer pays $200 during the
school period falling in 1970, and $240 during
the school period falling in 1971, to maintain
the child, he cannot claim either amount as
a charitable contribution because the child’s
parents, from time to time during the school
year, send butter, eggs, meat, and vegetables
to H to help defray the expenses of maintain-
ing the child. This is considered property re-
ceived as reimbursement under paragraph (c)
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of this section. Had her parents not contrib-
uted the food, the fact that the child, in ad-
dition to the normal chores she shared with
the taxpayer’s daughter, such as cleaning
their own rooms and helping with the shop-
ping and cooking, was responsible for the
family laundry and for the heavy cleaning of
the entire house while the taxpayer’s daugh-
ter had no comparable responsibilities would
also preclude a claim for a charitable con-
tributions deduction. These substantial gra-
tuitous services are considered property re-
ceived as reimbursement under paragraph (c)
of this section.

Example 3. A taxpayer resides with his wife
in a city in the eastern United States. He
agrees, in writing, with a fraternal society
described in section 170(c)(4) to accept a
child selected by the society for mainte-
nance by him as a member of his household
during 1971 in order that the child may at-
tend the local grammar school as a part of
the society’s program to provide elementary
education for certain children selected by it.
The taxpayer maintains the child, who has
as his principal place of abode the home of
the taxpayer, and is a member of the tax-
payer’s household, during the entire year
1971. The child is a full-time student at the
local grammar school for 9 full calendar
months during the year. Under the agree-
ment, the society pays the taxpayer $30 per
month to help maintain the child. Since the
$30 per month is considered as compensation
or reimbursement to the taxpayer for some
portion of the maintenance paid on behalf of
the child, no amounts paid with respect to
such maintenance can be treated as amounts
paid in accordance with section 170(h). In the
absence of the $30 per month payments, if
the child qualifies as a dependent of the tax-
payer under section 152(a)(9), that fact would
also prevent the maintenance payments from
being treated as charitable contributions
paid for the use of the fraternal society.

(f) Effective date. This section applies
only to contributions paid in taxable
years beginning after December 31,
1969.

[T.D. 7207, 37 FR 20774, Oct. 4, 1972]

§1.170A-3 Reduction of charitable con-
tribution for interest on certain in-
debtedness.

(a) In general. Section 170(f)(56) re-
quires that the amount of a charitable
contribution be reduced for certain in-
terest to the extent necessary to avoid
the deduction of the same amount both
as an interest deduction under section
163 and as a deduction for charitable
contributions under section 170. The re-
duction is to be determined in accord-
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ance with paragraphs (b) and (c) of this
section.

(b) Interest attributable to
postcontribution period. In determining
the amount to be taken into account as
a charitable contribution for purposes
of section 170, the amount determined
without regard to section 170(f)(5) or
this section shall be reduced by the
amount of interest which has been
paid, or is to be paid, by the taxpayer,
which is attributable to any liability
connected with the contribution, and
which is attributable to any period of
time after the making of the contribu-
tion. The deduction otherwise allow-
able for charitable contributions under
section 170 is required to be reduced
pursuant to section 170(f)(6) and this
section only if, in connection with a
charitable contribution, a liability is
assumed by the recipient of the con-
tribution or by any other person or if
the charitable contribution is of prop-
erty which is subject to a liability.
Thus, if a charitable contribution is
made in property and the transfer is
conditioned upon the assumption of a
liability by the donee or by some other
person, the contribution must be re-
duced by the amount of any interest
which has been paid, or will be paid, by
the taxpayer, which is attributable to
the liability, and which is attributable
to any period after the making of the
contribution. The adjustment referred
to in this paragraph must also be made
where the contributed property is sub-
ject to a liability and the value of the
property reflects the payment by the
donor of interest with respect to a pe-
riod of time after the making of the
contribution.

(c) Interest attributable to
precontribution period. If, in connection
with the charitable contribution of a
bond, a liability is assumed by the re-
cipient or by any other person, or if the
bond is subject to a liability, then, in
determining the amount to be taken
into account as a charitable contribu-
tion under section 170, the amount de-
termined without regard to section
170(f)(5) and this section shall, without
regard to whether any reduction may
be required by paragraph (b) of this
section, also be reduced for interest
which has been paid, or is to be paid,
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by the taxpayer on indebtedness in-
curred or continued to purchase or
carry such bond, and which is attrib-
utable to any period before the making
of the contribution. However, the re-
duction referred to in this paragraph
shall be made only to the extent that
such reduction does not exceed the in-
terest (including bond discount and
other interest equivalent) receivable
on the bond, and attributable to any
period before the making of the con-
tribution which is not, by reason of the
taxpayer’s method of accounting, in-
cludible in the taxpayer’s gross income
for any taxable year. For purposes of
section 170(f)(b) and this section the
term bond means any bond, debenture,
note, or certificate or other evidence of
indebtedness.

(d) Illustrations. The application of
this section may be illustrated by the
following examples:

Example 1. On January 1, 1970, A, a cash
basis taxpayer using the calendar year as the
taxable year, contributed to a charitable or-
ganization real estate having a fair market
value and adjusted basis of $10,000. In connec-
tion with the contribution the charitable or-
ganization assumed an indebtedness of $8,000
which A had incurred. On December 31, 1969,
A prepaid one year’s interest on that indebt-
edness for 1970, amounting to $960, and took
an interest deduction of $960 for such
amount. The amount of the gift, determined
without regard to this section, is $2,960
(810,000 less $8,000, the outstanding indebted-
ness, plus $960, the amount of prepaid inter-
est). In determining the amount of the de-
duction for the charitable contribution, the
value of the gift ($2,960) must be reduced by
$960 to eliminate from the computation of
such deduction that portion thereof for
which A has been allowed an interest deduc-
tion.

Example 2. (a) On January 1, 1970, B, an in-
dividual using the cash receipts and dis-
bursements method of accounting, purchased
for $9,950 a 5 1/2 percent $10,000, 20-year M
Corporation bond, the interest on which was
payable semiannually on June 30 and Decem-
ber 31. The M Corporation had issued the
bond on January 1, 1960, at a discount of $720
from the principal amount. On December 1,
1970, B donated the bond to a charitable or-
ganization, and, in connection with the con-
tribution, the charitable organization as-
sumed an indebtedness of $7,000 which B had
incurred to purchase and carry the bond.

(b) During the calendar year 1970 B paid ac-
crued interest of $330 on the indebtedness for
the period from January 1, 1970, to December
1, 1970, and has taken an interest deduction
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of $330 for such amount. No portion of the
bond discount of $36 a year ($720 divided by 20
years) has been included in B’s income, and
of the $550 of annual interest receivable on
the bond, he included in income only the
June 30, 1970, payment of $275.

(c) The market value of the bond on De-
cember 1, 1970, was $9,902. Such value in-
cludes $229 of interest receivable which had
accrued from July 1 to December 1, 1970.

(d) The amount of the charitable contribu-
tion determined without regard to this sec-
tion is $2,902 ($9,902, the value of the property
on the date of gift, less $7,000, the amount of
the liability assumed by the charitable orga-
nization). In determining the amount of the
allowable deduction for charitable contribu-
tions, the value of the gift ($2,902) must be
reduced to eliminate from the deduction
that portion thereof for which B has been al-
lowed an interest deduction. Although the
amount of such interest deduction was $330,
the reduction required by this section is lim-
ited to $262, since the reduction is not in ex-
cess of the amount of interest income on the
bond ($229 of accrued interest plus $33, the
amount of bond discount attributable to the
11-month period B held the bond).

(e) Effective date. This section applies
only to contributions paid in taxable
years beginning after December 31,
1969.

[T.D. 7207, 37 FR 20775, Oct. 4, 1972]

§1.170A-4 Reduction in amount of
charitable contributions of certain
appreciated property.

(a) Amount of reduction. Section
170(e)(1) requires that the amount of
the charitable contribution which
would be taken into account under sec-
tion 170(a) without regard to section
170(e) shall be reduced before applying
the percentage limitations under sec-
tion 170(b):

(1) In the case of a contribution by an
individual or by a corporation of ordi-
nary income property, as defined in
paragraph (b)(1) of this section, by the
amount of gain (hereinafter in this sec-
tion referred to as ordinary income)
which would have been recognized as
gain which is not long-term capital
gain if the property had been sold by
the donor at its fair market value at
the time of its contribution to the
charitable organization,

(2) In the case of a contribution by an
individual of section 170(e) capital gain
property, as defined in paragraph (b)(2)
of this section, by 50 percent of the
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amount of gain (hereinafter in this sec-
tion referred to as long-term capital
gain) which would have been recog-
nized as long-term capital gain if the
property had been sold by the donor at
its fair market value at the time of its
contribution to the charitable organi-
zation, and

(3) In the case of a contribution by a
corporation of section 170(e) capital
gain property, as defined in paragraph
(b)(2) of this section, by 62 1/2 percent
of the amount of gain (hereinafter in
this section referred to as long-term
capital gain) which would have been
recognized as long-term capital gain if
the property had been sold by the
donor at its fair market value at the
time of its contribution to the chari-
table organization.

Section 170(e)(1) and this paragraph do
not apply to reduce the amount of the
charitable contribution where, by rea-
son of the transfer of the contributed
property, ordinary income or capital
gain is recognized by the donor in the
same taxable year in which the con-
tribution is made. Thus, where income
or gain is recognized under section
453(d) upon the transfer of an install-
ment obligation to a charitable organi-
zation, or under section 454(b) upon the
transfer of an obligation issued at a
discount to such an organization, or
upon the assignment of income to such
an organization, section 170(e)(1) and
this paragraph do not apply if recogni-
tion of the income or gain occurs in the
same taxable year in which the con-
tribution is made. Section 170(e)(1) and
this paragraph apply to a charitable
contribution of an interest in ordinary
income property or section 170(e) cap-
ital gain property which is described in
paragraph (b) of §1.170A-6, or paragraph
(b) of §1.170A-7. For purposes of apply-
ing section 170(e)(1) and this paragraph
it is immaterial whether the charitable
contribution is made ‘‘to’” the chari-
table organization or whether it is
made ‘‘for the use of”’ the charitable
organization. See §1.170A-8(a)(2).

(b) Definitions and other rules.
purposes of this section:

(1) Ordinary income property. The
term ordinary income property means
property any portion of the gain on
which would not have been long term
capital gain if the property had been

For
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sold by the donor at its fair market
value at the time of its contribution to
the charitable organization. Such term
includes, for example, property held by
the donor primarily for sale to cus-
tomers in the ordinary course of his
trade or business, a work of art created
by the donor, a manuscript prepared by
the donor, letters and memorandums
prepared by or for the donor, a capital
asset held by the donor for not more
than 1 year (6 months for taxable years
beginning before 1977; 9 months for tax-
able years beginning in 1977), and stock
described in section 306(a), 341(a), or
1248(a) to the extent that, after apply-
ing such section, gain on its disposition
would not have been long-term capital
gain. The term does not include an in-
come interest in respect of which a de-

duction is allowed under section
170(£)(2)(B) and paragraph (c¢c) of
§1.170A-6.

(2) Section 170(e) capital gain property.
The term section 170(e) capital gain prop-
erty means property any portion of the
gain on which would have been treated
as long-term capital gain if the prop-
erty had been sold by the donor at its
fair market value at the time of its
contribution to the charitable organi-
zation and which:

(i) Is contributed to or for the use of
a private foundation, as defined in sec-
tion 509(a) and the regulations there-
under, other than a private foundation
described in section 170(b)(1)(E),

(ii) Constitutes tangible personal
property contributed to or for the use
of a charitable organization, other
than a private foundation to which
subdivision (i) of this subparagraph ap-
plies, which is put to an unrelated use
by the charitable organization within
the meaning of subparagraph (3) of this
paragraph, or

(iii) Constitutes property not de-

scribed in subdivision (i) or (ii) of this
subparagraph which is 30-percent cap-
ital gain property to which an election
under paragraph (d)(2) of §1.170A-8 ap-
plies.
For purposes of this subparagraph a
fixture which is intended to be severed
from real property shall be treated as
tangible personal property.

(3) Unrelated use—(i) In general. The
term unrelated use means a use which is
unrelated to the purpose or function
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constituting the basis of the charitable
organization’s exemption under section
501 or, in the case of a contribution of
property to a governmental unit, the
use of such property by such unit for
other than exclusively public purposes.
For example, if a painting contributed
to an educational institution is used by
that organization for educational pur-
poses by being placed in its library for
display and study by art students, the
use is not an unrelated use; but if the
painting is sold and the proceeds used
by the organization for educational
purposes, the use of the property is an
unrelated use. If furnishings contrib-
uted to a charitable organization are
used by it in its offices and buildings in
the course of carrying out its func-
tions, the use of the property is not an
unrelated use. If a set or collection of
items of tangible personal property is
contributed to a charitable organiza-
tion or governmental unit, the use of
the set or collection is not an unre-
lated use if the donee sells or otherwise
disposes of only an insubstantial por-
tion of the set or collection. The use by
a trust of tangible personal property
contributed to it for the benefit of a
charitable organization is an unrelated
use if the use by the trust is one which
would have been unrelated if made by
the charitable organization.

(ii) Proof of use. For purposes of ap-
plying subparagraph (2)(ii) of this para-
graph, a taxpayer who makes a chari-
table contribution of tangible personal
property to or for the use of a chari-
table organization or governmental
unit may treat such property as not
being put to an unrelated use by the
donee if:

(a) He establishes that the property
is not in fact put to an unrelated use
by the donee, or

(b) At the time of the contribution or
at the time the contribution is treated
as made, it is reasonable to anticipate
that the property will not be put to an
unrelated use by the donee. In the case
of a contribution of tangible personal
property to or for the use of a museum,
if the object donated is of a general
type normally retained by such mu-
seum or other museums for museum
purposes, it will be reasonable for the
donor to anticipate, unless he has ac-
tual knowledge to the contrary, that
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the object will not be put to an unre-
lated use by the donee, whether or not
the object is later sold or exchanged by
the donee.

(4) Property used in trade or business.
For purposes of applying subpara-
graphs (1) and (2) of this paragraph,
property which is used in the trade or
business, as defined in section 1231(b),
shall be treated as a capital asset, ex-
cept that any gain in respect of such
property which would have been recog-
nized if the property had been sold by
the donor at its fair market value at
the time of its contribution to the
charitable organization shall be treat-
ed as ordinary income to the extent
that such gain would have constituted
ordinary income by reason of the appli-
cation of section 617 (d)(1), 1245(a),
1250(a), 1251(c), 12562(a), or 1254(a).

() Nomnresident alien individuals and
foreign corporations. The reduction in
the case of a nonresident alien indi-
vidual or a foreign corporation shall be
determined by taking into account the
gain which would have been recognized
and subject to tax under chapter 1 of
the Code if the property had been sold
or disposed of within the United States
by the donor at its fair market value at
the time of its contribution to the
charitable organization. However, the
amount of such gain which would have
been subject to tax under section 871(a)
or 881 (relating to gain not effectively
connected with the conduct of a trade
or business within the United States) if
there had been a sale or other disposi-
tion within the United States shall be
treated as long-term capital gain.
Thus, a charitable contribution by a
nonresident alien individual or a for-
eign corporation of property the sale or
other disposition of which within the
United States would have resulted in
gain subject to tax under section 871(a)
or 881 will be reduced only as provided
in section 170(e)(1)(B) and paragraph (a)
(2) or (3) of this section, but only if the
property contributed is described in
subdivision (i), (ii), or (iii) of subpara-
graph (2) of this paragraph. A chari-
table contribution by a nonresident
alien individual or a foreign corpora-
tion of property the sale or other dis-
position of which within the United
States would have resulted in gain sub-
ject to tax under section 871(a) or 881
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will in no case be reduced under section
170(e)(1)(A) and paragraph (a)(1) of this
section.

(c) Allocation of basis and gain—1) In
general. Except as provided in subpara-
graph (2) of this paragraph:

(i) If a taxpayer makes a charitable
contribution of less than his entire in-
terest in appreciated property, whether
or not the transfer is made in trust, as,
for example, in the case of a transfer of
appreciated property to a pooled in-
come fund described in section 642(c)(5)
and §1.642(c)-5, and is allowed a deduc-
tion under section 170 for a portion of
the fair market value of such property,
then for purposes of applying the re-
duction rules of section 170(e)(1) and
this section to the contributed portion
of the property the taxpayer’s adjusted
basis in such property at the time of
the contribution shall be allocated
under section 170(e)(2) between the con-
tributed portion of the property and
the noncontributed portion.

(i1) The adjusted basis of the contrib-
uted portion of the property shall be
that portion of the adjusted basis of
the entire property which bears the
same ratio to the total adjusted basis
as the fair market value of the contrib-
uted portion of the property bears to
the fair market value of the entire
property.

(iii) The ordinary income and the
long-term capital gain which shall be
taken into account in applying section
170(e)(1) and paragraph (a) of this sec-
tion to the contributed portion of the
property shall be the amount of gain
which would have been recognized as
ordinary income and long-term capital
gain if such contributed portion had
been sold by the donor at its fair mar-
ket value at the time of its contribu-
tion to the charitable organization.

(2) Bargain sale. (i) Section 1011(b)
and §1.1011-2 apply to bargain sales of
property to charitable organizations.
For purposes of applying the reduction
rules of section 170(e)(1) and this sec-
tion to the contributed portion of the
property in the case of a bargain sale,
there shall be allocated under section
1011(b) to the contributed portion of
the property that portion of the ad-
justed basis of the entire property that
bears the same ratio to the total ad-
justed basis as the fair market value of

52

26 CFR Ch. | (4-1-03 Edition)

the contributed portion of the property
bears to the fair market value of the
entire property. For purposes of apply-
ing section 170(e)(1) and paragraph (a)
of this section to the contributed por-
tion of the property in such a case,
there shall be allocated to the contrib-
uted portion the amount of gain that is
not recognized on the bargain sale but
that would have been recognized if
such contributed portion had been sold
by the donor at its fair market value at
the time of its contribution to the
charitable organization.

(ii) The term bargain sale, as used in
this subparagraph, means a transfer of
property which is in part a sale or ex-
change of the property and in part a
charitable contribution, as defined in
section 170(c), of the property.

(3) Ratio of ordinary income and capital
gain. For purposes of applying subpara-
graphs (1)(iii) and (2)(i) of this para-
graph, the amount of ordinary income
(or long-term capital gain) which
would have been recognized if the con-
tributed portion of the property had
been sold by the donor at its fair mar-
ket value at the time of its contribu-
tion shall be that amount which bears
the same ratio to the ordinary income
(or long-term capital gain) which
would have been recognized if the en-
tire property had been sold by the
donor at its fair market value at the
time of its contribution as (i) the fair
market value of the contributed por-
tion at such time bears to (ii) the fair
market value of the entire property at
such time. In the case of a bargain sale,
the fair market value of the contrib-
uted portion for purposes of subdivision
(i) is the amount determined by sub-
tracting from the fair market value of
the entire property the amount real-
ized on the sale.

(4) Donee’s basis of property acquired.
The adjusted basis of the contributed
portion of the property, as determined
under subparagraph (1) or (2) of this
paragraph, shall be used by the donee
in applying to the contributed portion
such provisions as section 514(a)(1), re-
lating to adjusted basis of debt-fi-
nanced property; section 1015(a), relat-
ing to basis of property acquired by
gift; section 4940(c)(4), relating to cap-
ital gains and losses in determination
of net investment income; and section
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4942(£)(2)(B), relating to net short-term
capital gain in determination of tax on
failure to distribute income. The fair
market value of the contributed por-
tion of the property at the time of the
contribution shall not be used by the
donee as the basis of such contributed
portion.

(d) Illustrations. The application of
this section may be illustrated by the
following examples:

Example 1. (a) On July 1, 1970, C, an indi-
vidual, makes the following charitable con-
tributions, all of which are made to a church
except in the case of the stock (as indicated):

Fair Adjusted Rrﬁzcgg-
Property n\;glrllj:t bJasis gain
sold
Ordinary income property .... $50,000 $35,000 $15,000
Property which, if sold,
would produce long-term
capital gain:
(1) Stock held more than
6 months contributed
to—.
(i) A church ... 25,000 21,000 4,000
(i) A private foundation
not described in sec-
tion 170(b)(1)(E) ........ 15,000 10,000 5,000
(2) Tangible personal
property held more than
6 months (put to unre-
lated use by church) ..... 12,000 6,000 6,000
Total ..o 102,000 72,000 30,000

(b) After making the reductions required
by paragraph (a) of this section, the amount
of charitable contributions allowed (before
application of section 170(b) limitations) is
as follows:

Fair Con-
Property market  Reduction tribution
value allowed
Ordinary income property ..  $50,000 $15,000 $35,000
Property which, if sold,
would produce long-term
capital gain:
(1) Stock contributed to:.
(i) The church ............. 25,000 .ccceine 25,000
(i) The private founda-
ton e 15,000 2,500 12,500
(2) Tangible personal
Property .......ccceeeeeeeennne 12,000 3,000 9,000
Total ..o 102,000 20,500 81,500

(c) If C were a corporation, rather than an
individual, the amount of charitable con-
tributions allowed (before application of sec-
tion 170(b) limitation) would be as follows:

§1.170A-4
Fair Con-
Property market  Reduction tribution
value allowed
Ordinary income property ..  $50,000 $15,000 $35,000
Property which, if sold,
would produce long-term
capital gain:
(1) Stock contributed to:.
(i) The church ............. 25,000 .. 25,000
(i) The private founda-
117671 15,000 3,125 11,875
(2) Tangible personal
Property ......cccceeeeeeeenens 12,000 3,750 8,250
Total ..cciiiiiie 102,000 21,875 80,125

Example 2. On March 1, 1970, D, an indi-
vidual, contributes to a church intangible
property to which section 1245 applies which
has a fair market value of $60,000 and an ad-
justed basis of $10,000. At the time of the
contribution D has used the property in his
business for more than 6 months. If the prop-
erty had been sold by D at its fair market
value at the time of its contribution, it is as-
sumed that under section 1245 $20,000 of the
gain of $50,000 would have been treated as or-
dinary income and $30,000 would have been
long-term capital gain. Under paragraph
(a)(1) of this section, D’s contribution of
$60,000 is reduced by $20,000.

Example 3. The facts are the same as in Ex-
ample (2) except that the property is contrib-
uted to a private foundation not described in
section 170(b)(1)(E). Under paragraph (a) (1)
and (2) of this section, D’s contribution is re-
duced by $35,000 (100 percent of the ordinary
income of $20,000 and 50 percent of the long-
term capital gain of $30,000).

Example 4. (a) In 1971, E, an individual cal-
endar-year taxpayer, contributes to a church
stock held for more than 6 months which has
a fair market value of $90,000 and an adjusted
basis of $10,000. In 1972, E also contributes to
a church stock held for more than 6 months
which has a fair market value of $20,000 and
an adjusted basis of $10,000. E’s contribution
base for 1971 is $200,000; and for 1972, is
$150,000. E makes no other charitable con-
tributions for these 2 taxable years.

(b) For 1971 the amount of the contribution
which may be taken into account under sec-
tion 170(a) is limited by section 170(b)(1)(D)()
to $60,000 ($200,000x30%), and A is allowed a
deduction for  $60,000. Under section
170(b)(1)(D)(ii), E has a $30,000 carryover to
1972 of 30-percent capital gain property, as
defined in paragraph (d)(3) of §1.170A-8. For
1972 the amount of the charitable contribu-
tions deduction is $45,000 (total contributions
of $50,000 [$30,000+$20,000] but not to exceed
30% of $150,000).

(c) Assuming, however, that in 1972 E
elects under section 170(b)(1)(D)(iii) and para-
graph (d)(2) of §1.170A-8 to have section
170(e)(1)(B) apply to his contributions and
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carryovers of 30-percent capital gain prop-
erty, he must apply section 170(d)(1) as if sec-
tion 170(e)(1)(B) had applied to the contribu-
tion for 1971. If section 170 (e)(1)(B) had ap-
plied in 1971 to his contributions of 30-per-
cent capital gain property, E’s contribution
would have been reduced from $90,000 to
$50,000, the reduction of $40,000 being 50 per-
cent of the gain of $80,000 ($90,000—$10,000)
which would have been recognized as long-
term capital gain if the property had been
sold by E at its fair market value at the time
of its contribution to the church. Accord-
ingly, by taking the election into account, E
has no carryover of 30-percent capital gain
property to 1972 since the charitable con-
tributions deduction of $60,000 allowed for
1971 in respect of that property exceeds the
reduced contribution of $50,000 for 1971 which
may be taken into account by reason of the
election. The charitable contributions deduc-
tion of $60,000 allowed for 1971 is not reduced
by reason of the election.

(d) Since by reason of the election E is al-
lowed under paragraph (a)(2) of this section a
charitable contributions deduction for 1972 of
$15,000 ($20,000—[($20,000— $10,000)x50%1) and
since the $30,000 carryover from 1971 is elimi-
nated, it would not be to E’s advantage to
make the election under section
170(b)(1)(D)(iii) in 1972.

Example 5. In 1970, F, an individual cal-
endar-year taxpayer, sells to a church for
$4,000 ordinary income property with a fair
market value of $10,000 and an adjusted basis
of $4,000. F’s contribution base for 1970 is
$20,000, and F makes no other charitable con-
tributions in 1970. Thus, F makes a chari-
table contribution to the church of $6,000
(810,000 —$4,000 amount realized), which is
60% of the value of the property. The amount
realized on the bargain sale is 40% ($4,000/
$10,000) of the value of the property. In ap-
plying section 1011(b) to the bargain sale, ad-
justed basis in the amount of $1,600 ($4,000
adjusted basis x 40%) is allocated under
§1.1011-2(b) to the noncontributed portion of
the property, and F recognizes $2,400 ($4,000
amount realized less $1,600 adjusted basis) of
ordinary income. Under paragraphs (a)(1) and
(¢)(2)@) of this section, F’s contribution of
$6,000 is reduced by $3,600 ($6,000 — [$4,000 ad-
justed basis x 60%]) (i.e., the amount of ordi-
nary income that would have been recog-
nized on the contributed portion had the
property been sold). The reduced contribu-
tion of $2,400 consists of the portion ($4,000 x
60%) of the adjusted basis not allocated to
the noncontributed portion of the property.
That is, the reduced contribution consists of
the portion of the adjusted basis allocated to
the contributed portion. Under sections 1012
and 1015(a) the basis of the property to the
church is $6,400 ($4,000 + $2,400).

Example 6. In 1970, G, an individual cal-
endar-year taxpayer, sells to a church for
$6,000 ordinary income property with a fair
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market value of $10,000 and an adjusted basis
of $4,000. G’s contribution base for 1970 is
$20,000, and G makes no other charitable con-
tributions in 1970. Thus, G makes a chari-
table contribution to the church of $4,000
(810,000 — $6,000 amount realized), which is
40% of the value of the property. The amount
realized on the bargain sale is 60% ($6,000/
$10,000) of the value of the property. In ap-
plying section 1011(b) to the bargain sale, ad-
justed basis in the amount of $2,400 ($4,000
adjusted basis x 60%) is allocated under
§1.1011-2(b) to the noncontributed portion of
the property, and G recognizes $3,600 ($6,000
amount realized less $2,400 adjusted basis) of
ordinary income. Under paragraphs (a)(1) and
(¢)(2)(i) of this section, G’s contribution of
$4,000 is reduced by $2,400 ($4,000 — [$4,000 ad-
justed basis x 40%]) (i.e., the amount of ordi-
nary income that would have been recog-
nized on the contributed portion had the
property been sold). The reduced contribu-
tion of $1,600 consist of the portion
($4,000x40%) of the adjusted basis not allo-
cated to the noncontributed portion of the
property. That is, the reduced contribution
consists of the portion of the adjusted basis
allocated to the contributed portion. Under
sections 1012 and 1015(a) the basis of the
property to the church is $7,600
($6,000+$1,600).

Example 7. In 1970, H, an individual cal-
endar-year taxpayer, sells to a church for
$2,000 stock held for not more than 6 months
which has an adjusted basis of $4,000 and a
fair market value of $10,000. H’s contribution
base for 1970 is $20,000, and H makes no other
charitable contributions in 1970. Thus, H
makes a charitable contribution to the
church of $8,000 ($10,000—$2,000 amount real-
ized), which is 80% of the value of the prop-
erty. The amount realized on the bargain
sale is 20% (8$2,000/$10,000) of the value of the
property. In applying section 1011(b) to the
bargain sale, adjusted basis in the amount of
$800 ($4,000 adjusted basis x 20%) is allocated
under §1.1011-2(b) to the noncontributed por-
tion of the property, and H recognizes $1,200
($2,000 amount realized less $800 adjusted
basis) of ordinary income. Under paragraphs
(a)(1) and (c)(2)(i) of this section, H’s con-
tribution of $8,000 is reduced by $4,800 ($8,000
[$4,000 adjusted basisx80%]) (i.e., the
amount of ordinary income that would have
been recognized on the contributed portion
had the property been sold). The reduced
contribution of $3,200 consists of the portion
($4,000x80%) of the adjusted basis not allo-
cated to the noncontributed portion of the
property. That is, the reduced contribution
consists of the portion of the adjusted basis
allocated to the contributed portion. Under
sections 1012 and 1015(a) the basis of the
property to the church is $5,200
($2,000+$3,200).
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Example 8. In 1970, F, an individual cal-
endar-year taxpayer, sells for $4,000 to a pri-
vate foundation not described in section
170(b)(1)(E) property to which section 1245 ap-
plies which has a fair market value of $10,000
and an adjusted basis of $4,000. F’s contribu-
tion base for 1970 is $20,000, and F makes no
other charitable contributions in 1970. At the
time of the bargain sale, F has used the prop-
erty in his business for more than 6 months.
Thus F makes a charitable contribution of
$6,000 ($10,000—$4,000 amount realized), which
is 60% of the value of the property. The
amount realized on the bargain sale is 40%
($4,000/$10,000) of the value of the property. If
the property had been sold by F at its fair
market value at the time of its contribution,
it is assumed that under section 1245 $4,000 of
the gain of $6,000 ($10,000—$4,000 adjusted
basis) would have been treated as ordinary
income and $2,000 would have been long-term
capital gain. In applying section 1011(b) to
the bargain sale, adjusted basis in the
amount of $1,600 ($4,000 adjusted basis x 40%)
is allocated under §1.1011-2(b) to the non-
contributed portion of the property, and F’s
recognized gain of $2,400 ($4,000 amount real-
ized less $1,600 adjusted basis) consists of
$1,600 ($4,000x40%) of ordinary income and
$800 ($2,000x40%) of long-term capital gain.
Under paragraphs (a) and (c)(2)(i) of this sec-
tion, F’s contribution of $6,000 is reduced by
$3,000 (the sum of $2,400 ($4,000x60%) of ordi-
nary income and $600 ([$2,000x60%] x 50%) of
long-term capital gain) (i.e., the amount of
gain that would have been recognized on the
contributed portion had the property been
sold). The reduced contribution of $3,000 con-
sists of $2,400 ($4,000x60%) of adjusted basis
and $600 ([$2,000x60%] x 50%) of long-term
capital gain not used as a reduction under
paragraph (a)(2) of this section. Under sec-
tions 1012 and 1015(a) the basis of the prop-
erty to the private foundation is $6,400
($4,000+$2,400).

Example 9. On January 1, 1970, A, an indi-
vidual, transfers to a charitable remainder
annuity trust described in section 664 (d)(1)
stock which he has held for more than 6
months and which has a fair market value of
$250,000 and an adjusted basis of $50,000, an ir-
revocable remainder interest in the property
being contributed to a private foundation
not described in section 170(b)(1)(E). The
trusts provides that an annuity of $12,500 a
year is payable to A at the end of each year
for 20 years. By reference to §20.2031-7TA(c) of
this chapter (Estate Tax Regulations) the
figure in column (2) opposite 20 years is
11.4699. Therefore, under §1.664-2 the fair
market value of the gift of the remainder in-
terest to charity is $106,626.25 ($250,000
[$12,500%x11.4699]). Under paragraph (c)(1)(ii) of
this section, the adjusted basis allocated to
the contributed portion of the property is
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$21,325.25 ($50,000x$106,626.25/$250,000). Under
paragraphs (a)(2) and (c)(1) of this section,
A’s contribution is reduced by $42,650.50 (50
percent x [$106,626.25—$21,325.25]) to $63,975.75
($106,626.25 — $42,650.50). If, however, the irrev-
ocable remainder interest in the property
had been contributed to a section 170(b)(1)(A)
organization, A’s contribution of $106,626.25
would not be reduced under paragraph (a) of
this section.

Example 10. (a) On July 1, 1970, B, a cal-
endar-year individual taxpayer, sells to a
church for $75,000 intangible property to
which section 1245 applies which has a fair
market value of $250,000 and an adjusted
basis of $75,000. Thus, B makes a charitable
contribution to the church of $175,000
($250,000— 875,000 amount realized), which is
70% ($175,000/$250,000) of the value of the
property, the amount realized on the bargain
sale is 30% ($75,000/$250,000) of the value of
the property. At the time of the bargain sale,
B has used the property in his business for
more than 6 months. B’s contribution base
for 1970 is $500,000, and B makes no other
charitable contributions in 1970. If the prop-
erty had been sold by B at its fair market
value at the time of its contribution, it is as-
sumed that under section 1245 $105,000 of the
gain of $175,000 ($250,000—$75,000 adjusted
basis) would have been treated as ordinary
income and $70,000 would have been long-
term capital gain. In applying section 1011(b)
to the bargain sale, adjusted basis in the
amount of $22,500 (875,000 adjusted basis x
30%) is allocated under §1.1011-2(b) to the
noncontributed portion of the property and
B’s recognized gain of $52,500 ($75,000 amount
realized less $22,500 adjusted basis) consists
of $31,500 ($105,000x30%) of ordinary income
and $21,000 ($70,000x30%) of long term capital
gain.

(b) Under paragraphs (a)(1) and (c)(2)(i) of
this section B’s contribution of $175,000 is re-
duced by $73,500 ($105,000x70%) (i.e., the
amount of ordinary income that would have
been recognized on the contributed portion
had the property been sold). The reduced
contribution of $101,500 consists of $52,500
[$75,000x70%] of adjusted basis allocated to
the contributed portion of the property and
$49,000 [$70,000x70%] of long-term capital gain
allocated to the contributed portion. Under
sections 1012 and 1015(a) the basis of the
property to the church is $127,500
($75,000+$52,500).

(e) Effective date. This section applies
only to contributions paid after De-
cember 31, 1969, except that, in the case
of a charitable contribution of a letter,
memorandum, or property similar to a
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letter or memorandum, it applies to
contributions paid after July 25, 1969.

[T.D. 7207, 37 FR 20776, Oct. 4, 1972; 37 FR
22982, Oct. 27, 1972, as amended by T.D. 7728,
45 FR 72650, Nov. 3, 1980; T.D. 7807, 47 FR 4510,
Feb. 1, 1982; T.D. 8176, 53 FR 5569, Feb. 25,
1988; T.D. 8540, 59 FR 30102, June 10, 1994]

§1.170A-4A Special rule for the deduc-
tion of certain charitable contribu-
tions of inventory and other prop-
erty.

(a) Introduction. Section 170(e)(3) pro-
vides a special rule for the deduction of
certain qualified contributions of in-
ventory and certain other property. To
be treated as a ‘‘qualified contribu-
tion”’, a contribution must meet the re-
strictions and requirements of section
170(e)(3)(A) and paragraph (b) of this
section. Paragraph (b)(1) of this section
describes the corporations whose con-
tributions may be subject to this sec-
tion, the exempt organizations to
which these contributions may be
made, and the kinds of property which
may be contributed. Under paragraph
(b)(2) of this section, the use of the
property must be related to the pur-
pose or function constituting the
ground for the exemption of the organi-
zation to which the contribution is
made. Also, the property must be used
for the care of the ill, needy, or infants.
Under paragraph (b)(3) of this section,
the recipient organization may not, ex-
cept as there provided, require or re-
ceive in exchange money, property, or
services for the transfer or use of prop-

erty contributed under section
170(e)(3). Under paragraph (b)(4) of this
section, the recipient organization

must provide the contributing tax-
payer with a written statement rep-
resenting that the organization intends
to comply with the restrictions set
forth in paragraph (b) (2) and (3) of this
section on the use and transfer of the
property. Under paragraph (b)(5) of this
section, the contributed property must
conform to any applicable provisions of
the Federal Food, Drug, and Cosmetic
Act (as amended), and the regulations
thereunder, at the date of contribution
and for the immediately preceding 180
days. Paragraph (c) of this section pro-
vides the rules for determining the
amount of reduction of the charitable
contribution under section 170(e)(3). In
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general, the amount of the reduction is
equal to one-half of the amount of gain
(other than gain described in paragraph
(d) of this section) which would not
have been long-term capital gain if the
property had been sold by the donor-
taxpayer at fair market value at the
date of contribution. If, after this re-
duction, the amount of the deduction
would be more than twice the basis of
the contributed property, the amount
of the deduction is accordingly further
reduced under paragraph (c)(1) of this
section. The basis of contributed prop-
erty which is inventory is determined
under paragraph (c)(2) of this section,
and the donor’s cost of goods sold for
the year of contribution must be ad-
justed under paragraph (c)(3) of this
section. Under paragraph (d) of this
section, a deduction is not allowed for
any amount which, if the property had
been sold by the donor-taxpayer, would
have been gain to which the recapture
provisions of section 617, 1245, 1250,
1251, or 1252 would have applied. For
purposes of section 170(e)(3) the rules of
§1.170A-4 apply where not inconsistent
with the rules of this section.

(b) Qualified contributions—(1) In gen-
eral. A contribution of property quali-
fies under section 170(e)(3) of this sec-
tion only if it is a charitable contribu-
tion:

(i) By a corporation, other than a
corporation which is an electing small
business corporation within the mean-
ing of section 1371(b);

(ii) To an organization described in
section 501(c)(3) and exempt under sec-
tion 501(a), other than a private foun-
dation, as defined in section 509(a),
which is not an operating foundation,
as defined in section 4942(j)(e);

(iii) Of property described in section
1221 (1) or (2);

(iv) Which contribution meets the re-
strictions and requirements of para-
graph (b) (2) through (5) of this section.

(2) Restrictions on wuse of contributed
property. In order for the contribution
to qualify under this section, the con-
tributed property is subject to the fol-
lowing restrictions in use. If the trans-
ferred property is used or transferred
by the donee organization (or by any
subsequent transferee that furnished to
the donee organization the written
statement described in paragraph
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(b)(4)(ii) of this section) in a manner
inconsistent with the requirements of
subdivision (i) or (ii) of this paragraph
(b)(2) or the requirements of paragraph
(b)(3) of this section, the donor’s deduc-
tion is reduced to the amount allow-
able under section 170 of the regula-
tions thereunder, determined without
regard to section 170(e)(3) of this sec-
tion. If, however, the donor establishes
that, at the time of the contribution,
the donor reasonably anticipated that
the property would be used in a manner
consistent with those requirements,
then the donor’s deduction is not re-
duced.

(i) Requirement of use for exempt pur-
pose. The use of the property must be
related to the purpose or function con-
stituting the ground for exemption
under section 501(c)(3) of the organiza-
tion to which the contribution is made.
The property may not be used in con-
nection with any activity which gives
rise to unrelated trade or business in-
come, as defined in sections 512 and 513
and the regulations thereunder.

(i1) Requirement of use for care of the
ill, needy, or infants—(A) In general. The
property must be used for the care of
the ill, needy, or infants, as defined in
this subdivision (ii). The property itself
must ultimately either be transferred
to (or for the use of) the ill, needy, or
infants for their care or be retained for
their care. No other person may use
the contributed property except as in-
cidental to primary use in the care of
the ill, needy, or infants. The organiza-
tion may satisfy the requirement of
this subdivision by transferring the
property to a relative, custodian, par-
ent or guardian of the ill or needy indi-
vidual or infant, or to any other indi-
vidual if it makes a reasonable effort
to ascertain that the property will ulti-
mately be used primarily for the care
of the ill or needy individual, or infant,
and not for the primary benefit of any
other person. The recipient organiza-
tion may transfer the property to an-
other exempt organization within the
jurisdiction of the United States which
meets the description contained in
paragraph (b)(1)(ii) of this section, or
to an organization not within the juris-
diction of the United States that, but
for the fact that it is not within the ju-
risdiction of the United States, would
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be described in paragraph (b)(1)(ii) of
this section. If an organization trans-
fers the property to another organiza-
tion, the transferring organization
must obtain a written statement from
the transferee organization as set forth
in paragraph (b)(4) of this section. If
the property is ultimately transferred
to, or used for the benefit of, ill or
needy persons, or infants, not within
the jurisdiction of the United States,
the organization which so transfers the
property outside the jurisdiction of the
United States must necessarily be a
corporation. See section 170(c)(2) and
§1.170A-11(a). For purposes of this sub-
division, if the donee-organization
charges for its transfer of contributed
property (other than a fee allowed by
paragraph (b)(3)(ii) of this section), the
requirement of this subdivision is not
met. See paragraph (b)(3) of this sec-
tion.

(B) Definition of the ill. An ill person
is a person who requires medical care
within the meaning of §1.213-1(e). Ex-
amples of ill persons include a person
suffering from physical injury, a person
with a significant impairment of a bod-
ily organ, a person with an existing
handicap, whether from birth or later
injury, a person suffering from mal-
nutrition, a person with a disease, sick-
ness, or infection which significantly
impairs physical health, a person par-
tially or totally incapable of self-care
(including incapacity due to old age). A
person suffering from mental illness is
included if the person is hospitalized or
institutionalized for the mental dis-
order, or, although the person is non-
hospitalized or noninstitutionalized, if
the person’s mental illness constitutes
a significant health impairment.

(C) Definition of care of the ill. Care of
the ill means alleviation or cure of an
existing illness and includes care of the
physical, mental, or emotional needs of
the ill.

(D) Definition of the needy. A needy
person is a person who lacks the neces-
sities of life, involving physical, men-
tal, or emotional well-being, as a result
of poverty or temporary distress. Ex-
amples of needy persons include a per-
son who is financially impoverished as
a result of low income and lack of fi-
nancial resources, a person who tempo-
rarily lacks food or shelter (and the
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means to provide for it), a person who
is the victim of a natural disaster (such
as fire or flood), a person who is the
victim of a civil disaster (such as a
civil disturbance), a person who is tem-
porarily not self-sufficient as a result
of a sudden and severe personal or fam-
ily crisis (such as a person who is the
victim of a crime of violence or who
has been physically abused), a person
who is a refugee or immigrant and who
is experiencing language, cultural, or
financial difficulties, a minor child
who is not self-sufficient and who is
not cared for by a parent or guardian,
and a person who is not self-sufficient
as a result of previous institutionaliza-
tion (such as a former prisoner or a
former patient in a mental institu-
tion).

(B) Definition of care of the needy.
Care of the needy means alleviation or
satisfaction of an existing need. Since
a person may be needy in some respects
and not needy in other respects, care of
the needy must relate to the particular
need which causes the person to be
needy. For example, a person whose
temporary need arises from a natural
disaster may need temporary shelter
and food but not recreational facilities.

(F) Definition of infant. An infant is a
minor child (as determined under the
laws of the jurisdiction in which the
child resides).

(&) Definition of care of an infant.
Care of an infant means performance of
parental functions and provision for
the physical, mental, and emotional
needs of the infant.

(3) Restrictions on Transfer of contrib-
uted property—(i) In general. Except as
otherwise provided in subdivision (ii) of
this paragraph (b)(3), a contribution
will not qualify under this section, if
the donee-organization or any trans-
feree of the donee-organization re-
quires or receives any money, property,
or services for the transfer or use of
property contributed under section
170(e)(3). For example, if an organiza-
tion provides temporary shelter for a
fee, and also provides free meals to ill
or needy individuals, or infants using
food contributed under this section the
contribution of food is subject to this
section (if the other requirements of
this section are met). However, the fee
charged by the organization for the
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shelter may not be increased merely
because meals are served to the ill or
needy individuals or infants.

(ii) Exception. A contribution may
qualify under this section if the donee-
organization charges a fee to another
organization in connection with its
transfer of the donated property, if:

(A) The fee is small or nominal in re-
lation to the value of the transferred
property and is not determined by this
value; and

(B) The fee is designed to reimburse
the donee-organization for its adminis-
trative, warehousing, or other similar
costs.

For example, if a charitable organiza-
tion (such as a food bank) accepts sur-
plus food to distribute to other char-
ities which give the food to needy per-
sons, a small fee may be charged to
cover administrative, warehousing, and
other similar costs. This fee may be
charged on the basis of the total num-
ber of pounds of food distributed to the
transferee charity but not on the basis
of the value of the food distributed.
The provisions of this subdivision (ii)
do not apply to a transfer of donated
property directly from an organization
to ill or needy individuals, or infants.

4) Requirement of a written
statement—(i) Furnished to taxpayer. In
the case of any contribution made on
or after March 3, 1982, the donee-orga-
nization must furnish to the taxpayer a
written statement which:

(A) Describes the contributed prop-
erty, stating the date of its receipt;

(B) Represents that the property will
be used in compliance with section
170(e)(3) and paragraphs (b) (2) and (3)
of this section;

(C) Represents that the donee-organi-
zation meets the requirements of para-
graph (b)(1)(ii) of this section; and

(D) Represents that adequate books
and records will be maintained, and
made available to the Internal Revenue
Service upon request.

The written statement must be fur-
nished within a reasonable period after
the contribution, but not later than
the date (including extensions) by
which the donor is required to file a
United States corporate income tax re-
turn for the year in which the con-
tribution was made. The books and
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records described in (D) of this subdivi-
sion (i) need not trace the receipt and
disposition of specific items of donated
property if they disclose compliance
with the requirements by reference to
aggregate quantities of donated prop-
erty. The books and records are ade-
quate if they reflect total amounts re-
ceived and distributed (or used), and
outline the procedure used for deter-
mining that the ultimate recipient of
the property is an ill or needy indi-
vidual, or infant. However, the books
and records need not reflect the names
of the ultimate individual recipients or
the property distributed to (or used by)
each one.

(i1) Furnished to transferring organica-
tion. If an organization that received a
contribution under this section trans-
fers the contributed property to an-
other organization on or after March 3,
1982, the transferee organization must
furnish to the transferring organiza-
tion a written statement which con-
tains the information required in para-
graph (b)(4)(i) (A), (B) and (D) of this
section. The statement must also rep-
resent that the transferee organization
meets the requirements of paragraph
(b)(1)(ii) of this section (or, in the case
of a transferee organization which is a
foreign organization not within the ju-
risdiction of the United States, that,
but for such fact, the organization
would meet the requirements of para-
graph (b)(1)(ii) of this section). The
written statement must be furnished
within a reasonable period after the
transfer.

(5) Requirement of compliance with the
Federal Food, Drug, and Cosmetic Act—
(i) In general. With respect to property
contributed under this section which is
subject to the Federal Food, Drug, and
Cosmetic Act (as amended), and regula-
tions thereunder, the contributed prop-
erty must comply with the applicable
provisions of that Act and regulations
thereunder at the date of the contribu-
tion and for the immediately preceding
180 days. In the case of specific items of
contributed property not in existence
for the entire period of 180 days imme-
diately preceding the date of contribu-
tion, the requirement of this paragraph
(b)(b) is considered met if the contrib-
uted property complied with that Act
and the regulations thereunder during
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the period of its existence and at the
date of contribution and if, for the 180
day period prior to contribution other
property (if any) held by the taxpayer
at any time during that period, which
property was fungible with the contrib-
uted property, complied with that Act
and the regulations thereunder during
the period held by the taxpayer.

(ii) Example. The rule of this para-
graph (b)(6) may be illustrated by the
following example.

Example. Corporation X a grocery store,
contributes 12 crates of navel oranges. The
oranges were picked and placed in the gro-
cery store’s stock two weeks prior to the
date of contribution. The contribution satis-
fies the requirements of this paragraph (b)(5)
if X complied with the Act and regulations
thereunder for 180 days prior to the date of
contribution with respect to all navel or-
anges in stock during that period.

(c) Amount of reduction—(1) In general.
Section 170(e)(3)(B) requires that the
amount of the charitable contribution
subject to this section which would be
taken into account under section
170(a), without regard to section 170(e),
must be reduced before applying the
percentage limitations under section
170(b). The amount of the first reduc-
tion is equal to one-half of the amount
of gain which would not have been
long-term capital gain if the property
had been sold by the donor-taxpayer at
its fair market value on the date of its
contribution, excluding, however, any
amount described in paragraph (d) of
this section. If the amount of the char-
itable contribution which remains
after this reduction exceeds twice the
basis of the contributed property, then
the amount of the charitable contribu-
tion is reduced a second time to an
amount which is equal to twice the
amount of the basis of the property.

(2) Basis of contributed property which
is inventory. For the purposes of this
section, notwithstanding the rules of
§1.170A-1(c)(4), the basis of contributed
property which is inventory must be
determined under the donor’s method
of accounting for inventory for pur-
poses of United States income tax. The
donor must use as the basis of the con-
tributed item the inventoriable car-
rying cost assigned to any similar item
not included in closing inventory. For
example, under the LIFO dollar value
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method of accounting for inventory,
where there has been an invasion of a
prior year’s layer, the donor may
choose to treat the item contributed as
having a basis of the unit’s cost with
reference to the layer(s) of prior
year(s) cost or with reference to the
current year cost.

(3) Adjustment to cost of goods sold.
Notwithstanding the rules of §1.170A-
1(c)(4), the donor of the property which
is inventory contributed under this
section must make a corresponding ad-
justment to cost of goods sold by de-
creasing the cost of goods sold by the
lesser of the fair market value of the
contributed item or the amount of
basis determined under paragraph (c)(2)
of this section.

(4) Examples. The rules of this para-
graph (¢) may be illustrated by the fol-
lowing examples:

Example 1. During 1978 corporation X, a cal-
endar year taxpayer, makes a qualified con-
tribution of women’s coats which were sec-
tion 1221(1) property. The fair market value
of the property at the date of contribution is
$1,000, and the basis of the property is $200.
The amount of the charitable contribution
which would be taken into account under
section 170(a) is the fair market value
($1,000). The amount of gain which would not
have been long-term capital gain if the prop-
erty had been sold is $800 ($1,000—$200). The
amount of the contribution is reduced by
one-half the amount which would not have
been capital gain if the property had been
sold ($800/2=-$400).

After this reduction, the amount of the
contribution which may be taken into ac-
count is $600 ($1,000—$400). A second reduc-
tion is made in the amount of the charitable
contribution because this amount (as first
reduced to $600) is more than $400 which is an
amount equal to twice the basis of the prop-
erty. The amount of the further reduction is
$200 [$600—(2x$200)], and the amount of the
contribution as finally reduced is $400
[$1,00— ($400+$200)]. X would also have to de-
crease its cost of goods sold for the year of
contribution by $200.

Example 2. Assume the same facts as set
forth in Example (1) except that the basis of
the property is $600. The amount of the first
reduction is $200 (($1,000—$600)/2).

As reduced, the amount of the contribution
which may be taken into account is $800
($1,000—$200). There is no second reduction
because $800 is less than $1,200 which is twice
the basis of the property. However, X would
have to decrease its cost of goods sold for the
year of contribution by $600.
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(d) Recapture excluded. A deduction is
not allowed under section 170(e)(3) or
this section for any amount which, if
the property had been sold by the
donor-taxpayer on the date of its con-
tribution for an amount equal to its
fair market value, would have been
treated as ordinary income under sec-
tion 617, 1245, 1250, 1251, or 1252. Thus,
before making either reduction re-
quired by section 170(e)(3)(B) and para-
graph (c) of this section, the fair mar-
ket value of the contributed property
must be reduced by the amount of gain
that would have been recognized (if the
property had been sold) as ordinary in-
come under section 617, 1245, 1250, 1251,
or 1252.

(e) Effective date. This section applies
to qualified contributions made after
October 4, 1976.

[T.D. 7807, 47 FR 4510, Feb. 1, 1982, as amend-
ed by T.D. 7962, 49 FR 27317, July 3, 1984]

§1.170A-5 Future interests in tangible
personal property.

(a) In general. (1) A contribution con-
sisting of a transfer of a future interest
in tangible personal property shall be
treated as made only when all inter-
vening interests in, and rights to the
actual possession or enjoyment of, the
property:

(i) Have expired, or

(ii) Are held by persons other than
the taxpayer or those standing in a re-
lationship to the taxpayer described in
section 267(b) and the regulations
thereunder, relating to losses, ex-
penses, and interest with respect to
transactions between related tax-
payers.

(2) Section 170(a)(3) and this section
have no application in respect of a
transfer of an undivided present inter-
est in property. For example, a con-
tribution of an undivided one-quarter
interest in a painting with respect to
which the donee is entitled to posses-
sion during 3 months of each year shall
be treated as made upon the receipt by
the donee of a formally executed and
acknowledged deed of gift. However,
the period of initial possession by the
donee may not be deferred in time for
more than 1 year.

(3) Section 170(a)(3) and this section
have no application in respect of a
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transfer of a future interest in intan-
gible personal property or in real prop-
erty. However, a fixture which is in-
tended to be severed from real property
shall be treated as tangible personal
property. For example, a contribution
of a future interest in a chandelier
which is attached to a building is con-
sidered a contribution which consists
of a future interest in tangible personal
property if the transferor intends that
it be detached from the building at or
prior to the time when the charitable
organization’s right to possession or
enjoyment of the chandelier is to com-
mence.

(4) For purposes of section 170(a)(3)
and this section, the term future inter-
est has generally the same meaning as
it has when used in section 2503 and
§25.2503-3 of this chapter (Gift Tax Reg-
ulations); it includes reversions, re-
mainders, and other interests or es-
tates, whether vested or contingent,
and whether or not supported by a par-
ticular interest or estate, which are
limited to commence in use, posses-
sion, or enjoyment at some future date
or time. The term future interest in-
cludes situations in which a donor pur-
ports to give tangible personal prop-
erty to a charitable organization, but
has an understanding, arrangement,
agreement, etc., whether written or
oral, with the charitable organization
which has the effect of reserving to, or
retaining in, such donor a right to the
use, possession, or enjoyment of the
property.

(6) In the case of a charitable con-
tribution of a future interest to which
section 170(a)(3) and this section apply
the other provisions of section 170 and
the regulations thereunder are inappli-
cable to the contribution until such
time as the contribution is treated as
made under section 170(a)(3).

(b) Illustrations. The application of
this section may be illustrated by the
following examples:

Example 1. On December 31, 1970, A, an indi-
vidual who reports his income on the cal-
endar year basis, conveys by deed of gift to
a museum title to a painting, but reserves to
himself the right to the use, possession, and
enjoyment of the painting during his life-
time. It is assumed that there was no inten-
tion to avoid the application of section
170(f)(3)(A) by the conveyance. At the time of
the gift the value of the painting is $90,000.
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Since the contribution consists of a future
interest in tangible personal property in
which the donor has retained an intervening
interest, no contribution is considered to
have been made in 1970.

Example 2. Assume the same facts as in Ex-
ample (1) except that on December 31, 1971, A
relinquishes all of his right to the use, pos-
session, and enjoyment of the painting and
delivers the painting to the museum. Assum-
ing that the value of the painting has in-
creased to $95,000, A is treated as having
made a charitable contribution of $95,000 in
1971 for which a deduction is allowable with-
out regard to section 170(f)(3)(A).

Example 3. Assume the same facts as in Ex-
ample (1) except A dies without relinquishing
his right to the use, possession, and enjoy-
ment of the painting. Since A did not relin-
quish his right to the use, possession, and en-
joyment of the property during his life, A is
treated as not having made a charitable con-
tribution of the painting for income tax pur-
poses.

Example 4. Assume the same facts as in Ex-
ample (1) except A, on December 31, 1971,
transfers his interest in the painting to his
son, B, who reports his income on the cal-
endar year basis. Since the relationship be-
tween A and B is one described in section
267(b), no contribution of the remainder in-
terest in the painting is considered to have
been made in 1971.

Example 5. Assume the same facts as in Ex-
ample (4). Also assume that on December 31,
1972, B conveys to the museum the interest
measured by A’s life. B has made a chari-
table contribution of the present interest in
the painting conveyed to the museum. In ad-
dition, since all intervening interests in, and
rights to the actual possession or enjoyment
of the property, have expired, a charitable
contribution of the remainder interest is
treated as having been made by A in 1972 for
which a deduction is allowable without re-
gard to section 170(f)(3)(A). Such remainder
interest is valued according to §20.2031-7TA(c)
of this chapter (estate tax regulations), de-
termined by subtracting the value of B’s in-
terest measured by A’s life expectancy in
1972, and B receives a deduction in 1972 for
the life interest measured by A’s life expect-
ancy and valued according to Table A(1l) in
such section.

Example 6. On December 31, 1970, C, an indi-
vidual who reports his income on the cal-
endar year basis, transfers a valuable paint-
ing to a pooled income fund described in sec-
tion 642(c)(5), which is maintained by a uni-
versity. C retains for himself for life an in-
come interest in the painting, the remainder
interest in the painting being contributed to
the university. Since the contribution con-
sists of a future interest in tangible personal
property in which the donor has retained an
intervening interest, no charitable contribu-
tion is considered to have been made in 1970.
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Example 7. On January 15, 1972, D, an indi-
vidual who reports his income on the cal-
endar year basis, transfers a capital asset
held for more than 6 months consisting of a
valuable painting to a pooled income fund
described in section 642(c)(5), which is main-
tained by a university, and creates an in-
come interest in such painting for E for life.
E is an individual not standing in a relation-
ship to D described in section 267(b). The re-
mainder interest in the property is contrib-
uted by D to the university. The trustee of
the pooled income fund puts the painting to
an unrelated use within the meaning of para-
graph (b)(3) of §1.170A-4. Accordingly, D is
allowed a deduction under section 170 in 1972
for the present value of the remainder inter-
est in the painting, after reducing such
amount under section 170 (e)(1)(B)(i) and
paragraph (a)(2) of §1.170A-4. This reduction
in the amount of the contribution is required
since under paragraph (b)(3) of that section
the use by the pooled income fund of the
painting is a use which would have been an
unrelated use if it had been made by the uni-
versity.

(c) Effective date. This section applies
only to contributions paid in taxable
years beginning after December 31,
1969.

[T.D. 7207, 37 FR 20779, Oct. 4, 1972, as amend-
ed by T.D. 8540, 59 FR 30102, June 10, 1994]

§1.170A-6 Charitable contributions in
trust.

(a) In general. (1) No deduction is al-
lowed under section 170 for the fair
market value of a charitable contribu-
tion of any interest in property which
is less than the donor’s entire interest
in the property and which is trans-
ferred in trust unless the transfer
meets the requirements of paragraph
(b) or (c) of this section. If the donor’s
entire interest in the property is trans-
ferred in trust and is contributed to a
charitable organization described in
section 170(c), a deduction is allowed
under section 170. Thus, if on July 1,
1972, property is transferred in trust
with the requirement that the income
of the trust be paid for a term of 20
years to a church and thereafter the re-
mainder be paid to an educational or-
ganization described in section
170(b)(1)(A), a deduction is allowed for
the value of such property. See section
170(£)(2) and (3)(B), and paragraph (b)(1)
of §1.170A-17.

(2) A deduction is allowed without re-
gard to this section for a contribution
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of a partial interest in property if such
interest is the taxpayer’s entire inter-
est in the property, such as an income
interest or a remainder interest. If,
however, the property in which such
partial interest exists was divided in
order to create such interest and thus
avoid section 170(f)(2), the deduction
will not be allowed. Thus, for example,
assume that a taxpayer desires to con-
tribute to a charitable organization the
reversionary interest in certain stocks
and bonds which he owns. If the tax-
payer transfers such property in trust
with the requirement that the income
of the trust be paid to his son for life
and that the reversionary interest be
paid to himself and immediately after
creating the trust contributes the re-
versionary interest to a charitable or-
ganization, no deduction will be al-
lowed under section 170 for the con-
tribution of the taxpayer’s entire inter-
est consisting of the reversionary in-
terest in the trust.

(b) Charitable contribution of a remain-
der interest in trust—(1) In general. No
deduction is allowed under section 170
for the fair market value of a chari-
table contribution of a remainder in-
terest in property which is less than
the donor’s entire interest in the prop-
erty and which the donor transfers in
trust unless the trust is:

(i) A pooled income fund described in
section 642(c)(b) and §1.642(c)-5,

(ii) A charitable remainder annuity
trust described in section 664(d)(1) and
§1.664-2, or

(iii) A charitable remainder unitrust
described in section 664(d)(2) and §1.664—
3.

(2) Value of a remainder interest. The
fair market value of a remainder inter-
est in a pooled income fund shall be
computed under §1.642(c)-6. The fair
market value of a remainder interest
in a charitable remainder annuity
trust shall be computed under §1.664-2.
The fair market value of a remainder
interest in a charitable remainder
unitrust shall be computed under
§1.664-4. However, in some cases a re-
duction in the amount of a charitable
contribution of the remainder interest
may be required. See section 170(e) and
§1.170A-4.
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(c) Charitable contribution of an income
interest in trust—(1) In general. No de-
duction is allowed under section 170 for
the fair market value of a charitable
contribution of an income interest in
property which is less than the donor’s
entire interest in the property and
which the donor transfers in trust un-
less the income interest is either a
guaranteed annuity interest or a
unitrust interest, as defined in para-
graph (c)(2) of this section, and the
grantor is treated as the owner of such
interest for purposes of applying sec-
tion 671, relating to grantors and oth-
ers treated as substantial owners. See
section 4947(a)(2) for the application to
such income interests in trust of the
provisions relating to private founda-
tions and section 508(e) for rules relat-
ing to provisions required in the gov-
erning instruments.

(2) Definitions. For purposes of this
paragraph:

(i) Guaranteed annuity interest. (A) An
income interest is a ‘‘guaranteed annu-
ity interest’ only if it is an irrevocable
right pursuant to the governing instru-
ment of the trust to receive a guaran-
teed annuity. A guaranteed annuity is
an arrangement under which a deter-
minable amount is paid periodically,
but not less often than annually, for a
specified term of years or for the life or
lives of certain individuals, each of
whom must be living at the date of
transfer and can be ascertained at such
date. Only one or more of the following
individuals may be used as measuring
lives: the donor, the donor’s spouse,
and an individual who, with respect to
all remainder beneficiaries (other than
charitable organizations described in
section 170, 2055, or 2522), is either a
lineal ancestor or the spouse of a lineal
ancestor of those beneficiaries. A trust
will satisfy the requirement that all
noncharitable remainder beneficiaries
are lineal descendants of the individual
who is the measuring life, or that indi-
vidual’s spouse, if there is less than a
15% probability that individuals who
are not lineal descendants will receive
any trust corpus. This probability
must be computed, based on the cur-
rent applicable Life Table contained in
§20.2031-7, at the time property is
transferred to the trust taking into ac-
count the interests of all primary and
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contingent remainder Tbeneficiaries
who are living at that time. An inter-
est payable for a specified term of
years can qualify as a guaranteed an-
nuity interest even if the governing in-
strument contains a savings clause in-
tended to ensure compliance with a
rule against perpetuities. The savings
clause must utilize a period for vesting
of 21 years after the deaths of meas-
uring lives who are selected to maxi-
mize, rather than limit, the term of the
trust. The rule in this paragraph that a
charitable interest may be payable for
the life or lives of only certain speci-
fied individuals does not apply in the
case of a charitable guaranteed annu-
ity interest payable under a charitable
remainder trust described in section
664. An amount is determinable if the
exact amount which must be paid
under the conditions specified in the
governing instrument of the trust can
be ascertained as of the date of trans-
fer. For example, the amount to be
paid may be a stated sum for a term of
years, or for the life of the donor, at
the expiration of which it may be
changed by a specified amount, but it
may not be redetermined by reference
to a fluctuating index such as the cost
of living index. In further illustration,
the amount to be paid may be ex-
pressed in terms of a fraction or per-
centage of the cost of living index on
the date of transfer.

(B) An income interest is a guaran-
teed annuity interest only if it is a
guaranteed annuity interest in every
respect. For example, if the income in-
terest is the right to receive from a
trust each year a payment equal to the
lesser of a sum certain or a fixed per-
centage of the net fair market value of
the trust assets, determined annually,
such interest is not a guaranteed annu-
ity interest.

(C) Where a charitable interest is in
the form of a guaranteed annuity inter-
est, the governing instrument of the
trust may provide that income of the
trust which is in excess of the amount
required to pay the guaranteed annuity
interest shall be paid to or for the use
of a charitable organization. Neverthe-
less, the amount of the deduction
under section 170(f)(2)(B) shall be lim-
ited to the fair market value of the
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guaranteed annuity interest as deter-
mined under paragraph (c)(3) of this
section. For a rule relating to treat-
ment by the grantor of any contribu-
tion made by the trust in excess of the
amount required to pay the guaranteed
annuity interest, see paragraph
(d)(2)(ii) of this section.

(D) If the present value on the date of
transfer of all the income interests for
a charitable purpose exceeds 60 percent
of the aggregate fair market value of
all amounts in the trust (after the pay-
ment of liabilities), the income inter-
est will not be considered a guaranteed
annuity interest unless the governing
instrument of the trust prohibits both
the acquisition and the retention of as-
sets which would give rise to a tax
under section 4944 if the trustee had ac-
quired such assets. The requirement in
this subdivision (D) for a prohibition in
the governing instrument against the
retention of assets which would give
rise to a tax under section 4944 if the
trustee had acquired the assets shall
not apply to a transfer in trust made
on or before May 21, 1972.

(E) An income interest consisting of
an annuity transferred in trust after
May 21, 1972, will not be considered a
guaranteed annuity interest if any
amount other than an amount in pay-
ment of a guaranteed annuity interest
may be paid by the trust for a private
purpose before the expiration of all the
income interests for a charitable pur-
pose, unless such amount for a private
purpose is paid from a group of assets
which, pursuant to the governing in-
strument of the trust, are devoted ex-
clusively to private purposes and to
which section 4947(a)(2) is inapplicable
by reason of section 4947(a)(2)(B). The
exception in the immediately pre-
ceding sentence with respect to any
guaranteed annuity for a private pur-
pose shall apply only if the obligation
to pay the annuity for a charitable pur-
pose begins as of the date of creation of
the trust and the obligation to pay the
guaranteed annuity for a private pur-
pose does not precede in point of time
the obligation to pay the annuity for a
charitable purpose and only if the gov-
erning instrument of the trust does not
provide for any preference or priority
in respect of any payment of the guar-
anteed annuity for a private purpose as
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opposed to any payment of any annuity
for a charitable purpose. For purposes
of this subdivision (E), an amount is
not paid for a private purpose if it is
paid for an adequate and full consider-
ation in money or money’s worth. See
§53.4947-1 (c) of this chapter (Founda-
tion Excise Tax Regulations) for rules
relating to the inapplicability of sec-
tion 4947(a)(2) to segregated amounts in
a split-interest trust.

Example. In 1975, E transfers $75,000 in trust
with the requirement that an annuity of
$5,000 a year, payable annually at the end of
each year, be paid to B, an individual, for a
period of 5 years and thereafter an annuity
of $5,000 a year, payable annually at the end
of each year, be paid to M Charity for a pe-
riod of 5 years. The remainder is to be paid
to C, an individual. No deduction is allowed
under subparagraph (1) of this paragraph
with respect to the charitable annuity be-
cause it is not a ‘‘guaranteed annuity inter-
est’” within the meaning of this subdivision.

(F) For rules relating to certain gov-
erning instrument requirements and to
the imposition of certain excise taxes
where the guaranteed annuity interest
is in trust and for rules governing pay-
ment of private income interests by a
split-interest trust, see section
4947(a)(2) and (b)(3)(A), and the regula-
tions thereunder.

(i) Unitrust interest. (A) An income
interest is a ‘‘unitrust interest’’ only if
it is an irrevocable right pursuant to
the governing instrument of the trust
to receive payment, not less often than
annually of a fixed percentage of the
net fair market value of the trust as-
sets, determined annually. In com-
puting the net fair market value of the
trust assets, all assets and liabilities
shall be taken into account without re-
gard to whether particular items are
taken into account in determining the
income of the trust. The net fair mar-
ket value of the trust assets may be de-
termined on any one date during the
year or by taking the average of valu-
ations made on more than one date
during the year, provided that the
same valuation date or dates and valu-
ation methods are used each year.
Where the governing instrument of the
trust does not specify the valuation
date or dates, the trustee shall select
such date or dates and shall indicate
his selection on the first return on
Form 1041 which the trust is required
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to file. Payments under a unitrust in-
terest may be paid for a specified term
of years or for the life or lives of cer-
tain individuals, each of whom must be
living at the date of transfer and can
be ascertained at such date. Only one
or more of the following individuals
may be used as measuring lives: the
donor, the donor’s spouse, and an indi-
vidual who, with respect to all remain-
der beneficiaries (other than charitable
organizations described in section 170,
20565, or 2522), is either a lineal ancestor
or the spouse of a lineal ancestor of
those beneficiaries. A trust will satisfy
the requirement that all noncharitable
remainder beneficiaries are lineal de-
scendants of the individual who is the
measuring life, or that individual’s
spouse, if there is less than a 15% prob-
ability that individuals who are not
lineal descendants will receive any
trust corpus. This probability must be
computed, based on the current appli-
cable Life Table contained in §20.2031-
7, at the time property is transferred to
the trust taking into account the in-
terests of all primary and contingent
remainder beneficiaries who are living
at that time. An interest payable for a
specified term of years can qualify as a
unitrust interest even if the governing
instrument contains a savings clause
intended to ensure compliance with a
rule against perpetuities. The savings
clause must utilize a period for vesting
of 21 years after the deaths of meas-
uring lives who are selected to maxi-
mize, rather than limit, the term of the
trust. The rule in this paragraph that a
charitable interest may be payable for
the life or lives of only certain speci-
fied individuals does not apply in the
case of a charitable unitrust interest
payable under a charitable remainder
trust described in section 664.

(B) An income interest is a unitrust
interest only if it is a unitrust interest
in every respect. For example, if the in-
come interest is the right to receive
from a trust each year a payment equal
to the lesser of a sum certain or a fixed
percentage of the net fair market value
of the trust assets, determined annu-
ally, such interest is not a unitrust in-
terest.

(C) Where a charitable interest is in
the form of a unitrust interest, the
governing instrument of the trust may
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provide that income of the trust which
is in excess of the amount required to
pay the unitrust interest shall be paid
to or for the use of a charitable organi-
zation. Nevertheless, the amount of the
deduction under section 170(f)(2)(B)
shall be limited to the fair market
value of the unitrust interest as deter-
mined under paragraph (c)(3) of this
section. For a rule relating to treat-
ment by the grantor of any contribu-
tion made by the trust in excess of the
amount required to pay the unitrust
interest, see paragraph (d)(2)(ii) of this
section.

(D) An income interest in the form of
a unitrust interest will not be consid-
ered a unitrust interest if any amount
other than an amount in payment of a
unitrust interest may be paid by the
trust for a private purpose before the
expiration of all the income interests
for a charitable purpose, unless such
amount for a private purpose is paid
from a group of assets which, pursuant
to the governing instrument of the
trust, are devoted exclusively to pri-
vate purposes and to which section
4947(a)(2) is inapplicable by reason of
section 4947 (a)(2)(B). The exception in
the immediately preceding sentence
with respect to any unitrust interest
for a private purpose shall apply only if
the obligation to pay the unitrust in-
terest for a charitable purpose begins
as of the date of creation of the trust
and the obligation to pay the unitrust
interest for a private purpose does not
precede in point of time the obligation
to pay the unitrust interest for a chari-
table purpose and only if the governing
instrument of the trust does not pro-
vide for any preference or priority in
respect of any payment of the unitrust
interest for a private purpose as op-
posed to any payments of any unitrust
interest for a charitable purpose. For
purposes of this subdivision (D), an
amount is not paid for a private pur-
pose if it is paid for an adequate and
full consideration in money or money’s
worth. See §53.4947-1(c) of this chapter
(Foundation Excise Tax Regulations)
for rules relating to the inapplicability
of section 4947(a)(2) to segregated
amounts in a split-interest trust.

(E) For rules relating to certain gov-
erning instrument requirements and to
the imposition of certain excise taxes
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where the unitrust interest is in trust
and for rules governing payment of pri-
vate income interests by a split-inter-
est trust, see section 4947(a)(2) and
(b)(3)(A), and the regulations there-
under.

(3) Valuation of income interest. (i) The
deduction allowed by section
170(£)(2)(B) for a charitable contribu-
tion of a guaranteed annuity interest is
limited to the fair market value of
such interest on the date of contribu-
tion, as computed under §20.2031-7 or,
for certain prior periods, 20.2031-7TA of
this chapter (Estate Tax Regulations).

(ii) The deduction allowed under sec-
tion 170(f)(2)(B) for a charitable con-
tribution of a unitrust interest is lim-
ited to the fair market value of the
unitrust interest on the date of con-
tribution. The fair market value of the
unitrust interest shall be determined
by subtracting the present value of all
interests in the transferred property
other than the unitrust interest from
the fair market value of the trans-
ferred property.

(iii) If by reason of all the conditions
and circumstances surrounding a
transfer of an income interest in prop-
erty in trust it appears that the char-
ity may not receive the beneficial en-
joyment of the interest, a deduction
will be allowed under paragraph (c)(1)
of this section only for the minimum
amount it is evident the charity will
receive. The application of this sub-
division may be illustrated by the fol-
lowing examples:

Example 1. In 1972, B transfers $20,000 in
trust with the requirement that M Church be
paid a guaranteed annuity interest (as de-
fined in subparagraph (2)(i) of this para-
graph) of $4,000, payable annually at the end
of each year for 9 years, and that the residue
revert to himself. Since the fair market
value of an annuity of $4,000 a year for a pe-
riod of 9 years, as determined under §20.2031-
TA(c) of this chapter, is $27,206.80 ($4,000 x
6.8017), it appears that M will not receive the
beneficial enjoyment of the income interest.
Accordingly, even though B is treated as the
owner of the trust under section 673, he is al-
lowed a deduction under subparagraph (1) of
this paragraph for only $20,000, which is the
minimum amount it is evident M will re-
ceive.

Example 2. In 1975, C transfers $40,000 in
trust with the requirement that D, an indi-
vidual, and X Charity be paid simultaneously
guaranteed annuity interests (as defined in
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subparagraph (2)(i) of this paragraph) of
$5,000 a year each, payable annually at the
end of each year, for a period of 5 years and
that the remainder be paid to C’s children.
The fair market value of two annuities of
$5,000 each a year for a period of 5 years is
$42,124 ([$5,000 x 4.2124] x 2), as determined
under §20.2031-7A(c) of this chapter. The
trust instrument provides that in the event
the trust fund is insufficient to pay both an-
nuities in a given year, the trust fund will be
evenly divided between the charitable and
private annuitants. The deduction under sub-
paragraph (1) of this paragraph with respect
to the charitable annuity will be limited to
$20,000, which is the minimum amount it is
evident X will receive.

Example 3. In 1975, D transfers $65,000 in
trust with the requirement that a guaran-
teed annuity interest (as defined in subpara-
graph (2)(i) of this paragraph) of $5,000 a
year, payable annually at the end of each
year, be paid to Y Charity for a period of 10
years and that a guaranteed annuity interest
(as defined in subparagraph (2)(i) of this
paragraph) of $5,000 a year, payable annually
at the end of each year, be paid to W, his
wife, aged 62, for 10 years or until her prior
death. The annuities are to be paid simulta-
neously, and the remainder is to be paid to
D’s children. The fair market value of the
private annuity is $33,877 (85,000 x 6.7754), as
determined pursuant to §20.2031-7TA(c) of this
chapter and by the use of factors involving
one life and a term of years as published in
Publication 723A (12-70). The fair market
value of the charitable annuity is $36,800.50
(85,000 x 7.3601), as determined under §20.2031—
TA(c) of this chapter. It is not evident from
the governing instrument of the trust or
from local law that the trustee would be re-
quired to apportion the trust fund between
the wife and charity in the event the fund
were insufficient to pay both annuities in a
given year. Accordingly, the deduction under
subparagraph (1) of this paragraph with re-
spect to the charitable annuity will be lim-
ited to $31,123 ($65,000 less $33,877 [the value
of the private annuity]), which is the min-
imum amount it is evident Y will receive.

(iv) See paragraph (b)(1) of §1.170A-4
for rule that the term ordinary income
property for purposes of section 170(e)
does not include an income interest in
respect of which a deduction is allowed
under section 170(f)(2)(B) and this para-
graph.

(4) Recapture upon termination of treat-
ment as owner. If for any reason the
donor of an income interest in property
ceases at any time before the termi-
nation of such interest to be treated as
the owner of such interest for purposes
of applying section 671, as for example,
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where he dies before the termination of
such interest, he shall for purposes of
this chapter be considered as having re-
ceived, on the date he ceases to be so
treated, an amount of income equal to
(i) the amount of any deduction he was
allowed under section 170 for the con-
tribution of such interest reduced by
(ii) the discounted value of all amounts
which were required to be, and actually
were, paid with respect to such interest
under the terms of trust to the chari-
table organization before the time at
which he ceases to be treated as the
owner of the interest. The discounted
value of the amounts described in sub-
division (ii) of this subparagraph shall
be computed by treating each such
amount as a contribution of a remain-
der interest after a term of years and
valuing such amount as of the date of
contribution of the income interest by
the donor, such value to be determined
under §20.2031-7 of this chapter consist-
ently with the manner in which the
fair market value of the income inter-
est was determined pursuant to sub-
paragraph (3)(i) of this paragraph. The
application of this subparagraph will
not be construed to disallow a deduc-
tion to the trust for amounts paid by
the trust to the charitable organiza-
tion after the time at which the donor
ceased to be treated as the owner of the
trust.

(6) Illustrations. The application of
this paragraph may be illustrated by
the following examples:

Example 1. On January 1, 1971, A contrib-
utes to a church in trust a 9-year irrevocable
income interest in property. Both A and the
trust report income on a calendar year basis.
The fair market value of the property placed
in trust is $10,000. The trust instrument pro-
vides that the church will receive an annuity
of $500, payable annually at the end of each
year for 9 years. The income interest is a
guaranteed annuity interest as defined in
subparagraph (2)(i) of this paragraph; upon
termination of such interest the residue of
the trust is to revert to A. By reference to
§20.2031-7TA(c) of this chapter, it is found that
the figure in column (2) opposite 9 years is
6.8017. The present value of the annuity is
therefore $3,400.85 ($500 x 6.8017). The present
value of the income interest and A’s chari-
table contribution for 1971 is $3,400.85.

Example 2. (a) On January 1, B contributes
to a church in trust a 9-year irrevocable in-
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come interest in property. Both B and the
trust report income on a calendar year basis.
The fair market value of the property placed
in trust is $10,000. The trust instrument pro-
vides that the trust will pay to the church at
the end of each year for 9 years 5 percent of
the fair market value of all property in the
trust at the beginning of the year. The in-
come interest is a unitrust interest as de-
fined in subparagraph (2)(ii) of this para-
graph; upon termination of such interest the
residue of the trust is to revert to B.

(b) The section 7520 rate at the time of the
transfer was 6.0 percent. By reference to
Table F(6.0) in §1.664-4(e)(6), the adjusted
payout rate is 4.717% (5% x 0.943396). The
present value of the reversion is $6,473.75,
computed by reference to Table D in §1.664—
4(e)(6), as follows:

Factor at 4.6 percent for 9 years 0.654539
Factor at 4.8 percent for 9 years 642292

Difference .......ccoccoviviiiiiiii, .012247
Interpolation adjustment:

4.717% — 4.6%/0.2%=x/0.012247
x=0.007164

Factor at 4.6 percent for 9 years .. .654539
Less: Interpolation adjustment .007164

Interpolated factor ............cccceverieiiiienenennens 647375
Present value of reversion ($10,000x0.647375) ... $6,473.75

(c) The present value of the income inter-
est and B’s charitable contribution is
$3,526.25 ($10,000 — $6,473.75).

Example 3. (a) On January 1, 1971, C con-
tributes to a church in trust a 9-year irrev-
ocable income interest in property. Both C
and the trust report income on a calendar
year basis. The fair market value of the
property placed in trust is $10,000. The trust
instrument provides that the church will re-
ceive an annuity of $500, payable annually at
the end of each year for 9 years. The income
interest is a guaranteed annuity interest as
defined in subparagraph (2)(i) of this para-
graph; upon termination of such interest the
residue of the trust is to revert to C. C’s
charitable contribution for 1971 is $3,400.85,
determined as provided in Example (1). The
trust earns income of $600 in 1971, $400 in
1972, and $500 in 1973, all of which is taxable
to C under section 671. The church is paid
$500 at the end of 1971, 1972, and 1973, respec-
tively. On December 31, 1973, C dies and
ceases to be treated as the owner of the in-
come interest under section 673.

(b) Pursuant to subparagraph (4) of this
paragraph, the discounted value as of Janu-
ary 1, 1971, of the amounts paid to the church
by the trust is $1,336.51, determined by ref-
erence to column (4) of §20.2031-7TA(c) of this
chapter, as follows:
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Annuity Yeﬁ;ﬁ f;om . Discount
Amount 1971 to Discount | value as of
Payment date paid payment factor 3?8711
date

Dec. 31, 1971 . $500 1 0.943396 $471.70
Dec. 31, 1972 . 500 2 .889996 445.00
Dec. 31, 1973 . 500 3 .839619 419.81
Total diSCOUNtEA VAIUE ........eeeeeeviiiiiiiiieeecieeee e eeneeeeennees | veeeeeiieeeeiis | eevvveeeeniieeees | veeeeeiineeeenns 1,336.51

(¢c) Pursuant to subparagraph (4) of this
paragraph, there must be included in C’s
gross income for 1973 the amount of $2,064.34
($3,400.85 less $1,336.51).

(d) For deduction by the trust for amounts
paid to the church after December 31, 1973,
see section 642(c)(1) and the regulations
thereunder.

(d) Denial of deduction for certain con-
tributions by a trust. (1) If by reason of
section 170(f)(2)(B) and paragraph (c) of
this section a charitable contributions
deduction is allowed under section 170
for the fair market value of an income
interest transferred in trust, neither
the grantor of the income interest, the
trust, nor any other person shall be al-
lowed a deduction under section 170 or
any other section for the amount of
any charitable contribution made by
the trust with respect to, or in fulfill-
ment of, such income interest.

(2) Section 170(f)(2)(C) and subpara-
graph (1) of this paragraph shall not be
construed, however, to:

(i) Disallow a deduction to the trust,
pursuant to section 642(c)(1) and the
regulations thereunder, for amounts
paid by the trust after the grantor
ceases to be treated as the owner of the
income interest for purposes of apply-
ing section 671 and which are not taken
into account in determining the
amount of recapture under paragraph
(c)(4) of this section, or

(ii) Disallow a deduction to the
grantor under section 671 and §1.671-
2(c) for a charitable contribution made
by the trust in excess of the contribu-
tion required to be made by the trust
under the terms of the trust instru-
ment with respect to, or in fulfillment
of, the income interest.

(3) Although a deduction for the fair
market value of an income interest in
property which is less than the donor’s
entire interest in the property and
which the donor transfers in trust is
disallowed under section 170 because
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such interest is not a guaranteed annu-
ity interest, or a unitrust interest, as
defined in paragraph (c)(2) of this sec-
tion, the donor may be entitled to a de-
duction under section 671 and §1.671-
2(c) for any charitable contributions
made by the trust if he is treated as
the owner of such interest for purposes
of applying section 671.

(e) Effective date. This section applies
only to transfers in trust made after
July 31, 1969. In addition, the rule in
paragraphs (c)(2)(i)(A) and ({i)(A) of
this section that guaranteed annuity
interests and unitrust interests, re-
spectively, may be payable for a speci-
fied term of years or for the life or
lives of only certain individuals applies
to transfers made on or after April 4,
2000. If a transfer is made to a trust on
or after April 4, 2000 that uses an indi-
vidual other than one permitted in
paragraphs (c)(2)(i)(A) and ({i)(A) of
this section, the trust may be reformed
to satisfy this rule. As an alternative
to reformation, rescission may be
available for a transfer made on or be-
fore March 6, 2001. See §25.2522(c)-3(e)
of this chapter for the requirements
concerning reformation or possible re-
scission of these interests.

[T.D. 7207, 37 FR 20780, Oct. 5, 1972; 37 FR
22982, Oct. 27, 1972, as amended by T.D. 7340,
40 FR 1238, Jan. 7, 1975; T.D. 7955, 49 FR 19975,
May 11, 1984; T.D. 8540, 59 FR 30102, June 10,
1994; T.D. 8819, 64 FR 23189, 23228, Apr. 30,
1999; 64 FR 33196, June 22, 1999; T.D. 8923, 66
FR 1041, Jan. 5, 2001]

§1.170A-7 Contributions not in trust
of partial interests in property.

(a) In general. (1) In the case of a
charitable contribution, not made by a
transfer in trust, of any interest in
property which consists of less than
the donor’s entire interest in such
property, no deduction is allowed under
section 170 for the value of such inter-
est unless the interest is an interest
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described in paragraph (b) of this sec-
tion. See section 170(f)(3)(A). For pur-
poses of this section, a contribution of
the right to use property which the
donor owns, for example, a rent-free
lease, shall be treated as a contribution
of less than the taxpayer’s entire inter-
est in such property.

(2)(i) A deduction is allowed without
regard to this section for a contribu-
tion of a partial interest in property if
such interest is the taxpayer’s entire
interest in the property, such as an in-
come interest or a remainder interest.
Thus, if securities are given to A for
life, with the remainder over to B, and
B makes a charitable contribution of
his remainder interest to an organiza-
tion described in section 170(c), a de-
duction is allowed under section 170 for
the present value of B’s remainder in-
terest in the securities. If, however, the
property in which such partial interest
exists was divided in order to create
such interest and thus avoid section
170(f)(3)(A), the deduction will not be
allowed. Thus, for example, assume
that a taxpayer desires to contribute
to a charitable organization an income
interest in property held by him, which
is not of a type described in paragraph
(b)(2) of this section. If the taxpayer
transfers the remainder interest in
such property to his son and imme-
diately thereafter contributes the in-
come interest to a charitable organiza-
tion, no deduction shall be allowed
under section 170 for the contribution
of the taxpayer’s entire interest con-
sisting of the retained income interest.
In further illustration, assume that a
taxpayer desires to contribute to a
charitable organization the rever-
sionary interest in certain stocks and
bonds held by him, which is not of a
type described in paragraph (b)(2) of
this section. If the taxpayer grants a
life estate in such property to his son
and immediately thereafter contrib-
utes the reversionary interest to a
charitable organization, no deduction
will be allowed under section 170 for
the contribution of the taxpayer’s en-
tire interest consisting of the rever-
sionary interest.

(ii) A deduction is allowed without
regard to this section for a contribu-
tion of a partial interest in property if
such contribution constitutes part of a
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charitable contribution not in trust in
which all interests of the taxpayer in
the property are given to a charitable
organization described in section
170(c). Thus, if on March 1, 1971, an in-
come interest in property is given not
in trust to a church and the remainder
interest in the property is given not in
trust to an educational organization
described in section 170(b)(1)(A), a de-
duction is allowed for the value of such
property.

(3) A deduction shall not be dis-
allowed under section 170(f)(3)(A) and
this section merely because the inter-
est which passes to, or is vested in, the
charity may be defeated by the per-
formance of some act or the happening
of some event, if on the date of the gift
it appears that the possibility that
such act or event will occur is so re-
mote as to be negligible. See paragraph
(e) of §1.170A-1.

(b) Contributions of certain partial in-
terests in property for which a deduction
is allowed. A deduction is allowed under
section 170 for a contribution not in
trust of a partial interest which is less
than the donor’s entire interest in
property and which qualifies under one
of the following subparagraphs:

(1) Undivided portion of donor’s entire
interest. (i) A deduction is allowed
under section 170 for the value of a
charitable contribution not in trust of
an undivided portion of a donor’s entire
interest in property. An undivided por-
tion of a donor’s entire interest in
property must consist of a fraction or
percentage of each and every substan-
tial interest or right owned by the
donor in such property and must ex-
tend over the entire term of the do-
nor’s interest in such property and in
other property into which such prop-
erty is converted. For example, assum-
ing that in 1967 B has been given a life
estate in an office building for the life
of A and that B has no other interest in
the office building, B will be allowed a
deduction under section 170 for his con-
tribution in 1972 to charity of a one-
half interest in such life estate in a
transfer which is not made in trust.
Such contribution by B will be consid-
ered a contribution of an undivided
portion of the donor’s entire interest in
property. In further illustration, as-
suming that in 1968 C has been given
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the remainder interest in a trust cre-
ated under the will of his father and C
has no other interest in the trust, C
will be allowed a deduction under sec-
tion 170 for his contribution in 1972 to
charity of a 20-percent interest in such
remainder interest in a transfer which
is not made in trust. Such contribution
by C will be considered a contribution
of an undivided portion of the donor’s
entire interest in property. If a tax-
payer owns 100 acres of land and makes
a contribution of 50 acres to a chari-
table organization, the charitable con-
tribution is allowed as a deduction
under section 170. A deduction is al-
lowed under section 170 for a contribu-
tion of property to a charitable organi-
zation whereby such organization is
given the right, as a tenant in common
with the donor, to possession, domin-
ion, and control of the property for a
portion of each year appropriate to its
interest in such property. However, for
purposes of this subparagraph a chari-
table contribution in perpetuity of an
interest in property not in trust where
the donor transfers some specific rights
and retains other substantial rights
will not be considered a contribution of
an undivided portion of the donor’s en-
tire interest in property to which sec-
tion 170(f)(3)(A) does not apply. Thus,
for example, a deduction is not allow-
able for the value of an immediate and
perpetual gift not in trust of an inter-
est in original historic motion picture
films to a charitable organization
where the donor retains the exclusive
right to make reproductions of such
films and to exploit such reproductions
commercially.

(ii) With respect to contributions
made on or before December 17, 1980,
for purposes of this subparagraph a
charitable contribution of an open
space easement in gross in perpetuity
shall be considered a contribution of an
undivided portion of the donor’s entire
interest in property to which section
170(£)(3)(A) does not apply. For this
purpose an easement in gross is a mere
personal interest in, or right to use,
the land of another; it is not supported
by a dominant estate but is attached
to, and vested in, the person to whom
it is granted. Thus, for example, a de-
duction is allowed under section 170 for
the value of a restrictive easement gra-
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tuitously conveyed to the United
States in perpetuity whereby the donor
agrees to certain restrictions on the
use of his property, such as, restric-
tions on the type and height of build-
ings that may be erected, the removal
of trees, the erection of utility lines,
the dumping of trash, and the use of
signs. For the deductibility of a quali-
fied conservation contribution, see
§1.170A-14.

(2) Partial interests in property which
would be deductible in trust. A deduction
is allowed under section 170 for the
value of a charitable contribution not
in trust of a partial interest in prop-
erty which is less than the donor’s en-
tire interest in the property and which
would be deductible under section
170(f)(2) and §1.170A-6 if such interest
had been transferred in trust.

(3) Contribution of a remainder interest
in a personal residence. A deduction is
allowed under section 170 for the value
of a charitable contribution not in
trust of an irrevocable remainder inter-
est in a personal residence which is not
the donor’s entire interest in such
property. Thus, for example, if a tax-
payer contributes not in trust to an or-
ganization described in section 170(c) a
remainder interest in a personal resi-
dence and retains an estate in such
property for life or for a term of years,
a deduction is allowed under section
170 for the value of such remainder in-
terest not transferred in trust. For pur-
poses of section 170(f)(3)(B)(i) and this
subparagraph, the term personal resi-
dence means any property used by the
taxpayer as his personal residence even
though it is not used as his principal
residence. For example, the taxpayer’s
vacation home may be a personal resi-
dence for purposes of this subpara-
graph. The term personal residence also
includes stock owned by a taxpayer as
a tenant-stockholder in a cooperative
housing corporation (as those terms
are defined in section 216(b) (1) and (2))
if the dwelling which the taxpayer is
entitled to occupy as such stockholder
is used by him as his personal resi-
dence.

(4) Contribution of a remainder interest
in a farm. A deduction is allowed under
section 170 for the value of a charitable
contribution not in trust of an irrev-
ocable remainder interest in a farm
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which is not the donor’s entire interest
in such property. Thus, for example, if
a taxpayer contributes not in trust to
an organization described in section
170(c) a remainder interest in a farm
and retains an estate in such farm for
life or for a term of years, a deduction
is allowed under section 170 for the
value of such remainder interest not
transferred in trust. For purposes of
section 170(f)(3)(B)(i) and this subpara-
graph, the term farm means any land
used by the taxpayer or his tenant for
the production of crops, fruits, or other
agricultural products or for the suste-
nance of livestock. The term livestock
includes cattle, hogs, horses, mules,
donkeys, sheep, goats, captive fur-bear-
ing animals, chickens, turkeys, pi-
geons, and other poultry. A farm in-
cludes the improvements thereon.

(5) Qualified conservation contribution.
A deduction is allowed under section
170 for the value of a qualified con-
servation contribution. For the defini-
tion of a qualified conservation con-
tribution, see §1.170A-14.

(c) Valuation of a partial interest in
property. Except as provided in §1.170A-
14, the amount of the deduction under
section 170 in the case of a charitable
contribution of a partial interest in
property to which paragraph (b) of this
section applies is the fair market value
of the partial interest at the time of
the contribution. See §1.170A-1(c). The
fair market value of such partial inter-
est must be determined in accordance
with §20.2031-7, of this chapter (HEstate
Tax Regulations), except that, in the
case of a charitable contribution of a
remainder interest in real property
which is not transferred in trust, the
fair market value of such interest must
be determined in accordance with sec-
tion 170(f)(4) and §1.170A-12. In the case
of a charitable contribution of a re-
mainder interest in the form of a re-
mainder interest in a pooled income
fund, a charitable remainder annuity
trust, or a charitable remainder
unitrust, the fair market value of the
remainder interest must be determined
as provided in paragraph (b)(2) of
§1.170A-6. However, in some cases a re-
duction in the amount of a charitable
contribution of the remainder interest
may be required. See section 170(e) and
paragraph (a) of §1.170A-4.
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(d) Illustrations. The application of
this section may be illustrated by the
following examples:

Example 1. A, an individual owning a 10-
story office building, donates the rent-free
use of the top floor of the building for the
year 1971 to a charitable organization. Since
A’s contribution consists of a partial inter-
est to which section 170(f)(3)(A) applies, he is
not entitled to a charitable contributions de-
duction for the contribution of such partial
interest.

Example 2. In 1971, B contributes to a chari-
table organization an undivided one-half in-
terest in 100 acres of land, whereby as ten-
ants in common they share in the economic
benefits from the property. The present
value of the contributed property is $50,000.
Since B’s contribution consists of an undi-
vided portion of his entire interest in the
property to which section 170(f)(3)(B) applies,
he is allowed a deduction in 1971 for his char-
itable contribution of $50,000.

Example 3. In 1971, D loans $10,000 in cash to
a charitable organization and does not re-
quire the organization to pay any interest
for the use of the money. Since D’s contribu-
tion consists of a partial interest to which
section 170(f)(3)(A) applies, he is not entitled
to a charitable contributions deduction for
the contribution of such partial interest.

(e) Effective date. This section applies
only to contributions made after July
31, 1969. The deduction allowable under
§1.170A-7(b)(1)(ii) shall be available
only for contributions made on or be-
fore December 17, 1980. Except as other-
wise provided in §1.170A-14(g)(4)(ii), the
deduction allowable under §1.170A-
7(b)(5) shall be available for contribu-
tions made on or after December 18,
1980.

(83 Stat. 544, 26 U.S.C. 170(f)(4); 83 Stat. 560, 26
U.S.C. 642(c)(5); 68A Stat. 917, 26 U.S.C. 7805)

[T.D. 7207, 37 FR 20782, Oct. 4, 1972; 37 FR
22982, Oct. 27, 1972; as amended by T.D. 7955,
49 FR 19975, May 11, 1984; T.D. 8069, 51 FR
1498, Jan. 14, 1986; T.D. 8540, 59 FR 30102, June
10, 1994]

§1.170A-8 Limitations on charitable
deductions by individuals.

(a) Percentage limitations—(1) In gen-
eral. An individual’s charitable con-
tributions deduction is subject to 20-,
30-, and b50-percent limitations unless
the individual qualifies for the unlim-
ited charitable contributions deduction
under section 170(b)(1)(C). For a discus-
sion of these limitations and examples
of their application, see paragraphs (b)
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through (f) of this section. If a husband
and wife make a joint return, the de-
duction for contributions is the aggre-
gate of the contributions made by the
spouses, and the limitations in section
170(b) and this section are based on the
aggregate contribution base of the
spouses. A charitable contribution by
an individual to or for the use of an or-
ganization described in section 170(c)
may be deductible even though all, or
some portion, of the funds of the orga-
nization may be used in foreign coun-
tries for charitable or educational pur-
poses.

(2) “To” or “for the use of”’ defined.
For purposes of section 170, a contribu-
tion of an income interest in property,
whether or not such contributed inter-
est is transferred in trust, for which a
deduction is allowed under section
170(f)(2)(B) or (3)(A) shall be considered
as made ‘‘for the use of”’ rather than
“to” the charitable organization. A
contribution of a remainder interest in
property, whether or not such contrib-
uted interest is transferred in trust, for
which a deduction is allowed under sec-
tion 170(f)(2)(A) or (3)(A), shall be con-
sidered as made ‘“‘to”’ the charitable or-
ganization except that, if such interest
is transferred in trust and, pursuant to
the terms of the trust instrument, the
interest contributed is, upon termi-
nation of the predecessor estate, to be
held in trust for the benefit of such or-
ganization, the contribution shall be
considered as made ‘‘for the use of”
such organization. Thus, for example,
assume that A transfers property to a
charitable remainder annuity trust de-
scribed in section 664(d)(1) which is re-
quired to pay to B for life an annuity
equal to 5 percent of the initial fair
market value of the property trans-
ferred in trust. The trust instrument
provides that after B’s death the re-
mainder interest in the trust is to be
transferred to M Church or, in the
event M Church is not an organization
described in section 170(c) when the
amount is to be irrevocably transferred
to such church, to an organization
which is described in section 170(c) at
that time. The contribution by A of the
remainder interest shall be considered
as made ‘‘to”” M Church. However, if in
the trust instrument A had directed
that after B’s death the remainder in-
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terest is to be held in trust for the ben-
efit of M Church, the contribution shall
be considered as made ‘‘for the use of”’
M Church. This subparagraph does not
apply to the contribution of a partial
interest in property, or of an undivided
portion of such partial interest, if such
partial interest is the donor’s entire in-
terest in the property and such entire
interest was not created to avoid sec-
tion 170(f)(2) or (3)(A). See paragraph
(a)(2) of §1.170A-6 and paragraphs
(a)(2)(1) and (b)(1) of §1.170A-7.

(b) 50-percent limitation. An individual
may deduct charitable contributions
made during a taxable year to any one
or more section 170(b)(1)(A) organiza-
tions, as defined in §1.170A-9, to the ex-
tent that such contributions in the ag-
gregate do not exceed 50 percent of his
contribution base, as defined in section
170(b)(1)(F) and paragraph (e) of this
section, for the taxable year. However,
see paragraph (d) of this section for a
limitation on the amount of charitable
contributions of 30-percent capital gain
property. To qualify for the 50-percent
limitation the contributions must be
made ‘‘to,” and not merely ‘‘for the use
of,”” one of the specified organizations.
A contribution to an organization re-
ferred to in section 170(c)(2), other than
a section 170(b)(1)(A) organization, will
not qualify for the b0-percent limita-
tion even though such organization
makes the contribution available to an
organization which is a section 170
(b)(1)(A) organization. For provisions
relating to the carryover of contribu-
tions in excess of 50-percent of an indi-
vidual’s contribution base see section
170(d)(1) and paragraph (b) of §1.170A-
10.

(c) 20-percent limitation. (1) An indi-
vidual may deduct charitable contribu-
tions made during a taxable year:

(i) To any one or more charitable or-
ganizations described in section 170(c)
other than section 170(b)(1)(A) organi-
zations, as defined in §1.170A-9, and,

(ii) For the use of any charitable or-
ganization described in section 170(c),
to the extent that such contributions
in the aggregate do not exceed the less-
er of the limitations under subpara-
graph (2) of this paragraph.

(2) For purposes of subparagraph (1)
of this paragraph the limitations are:
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(i) 20 percent of the individual’s con-
tribution base, as defined in paragraph
(e) of this section, for the taxable year,
or

(ii) The excess of 50 percent of the in-

dividual’s contribution base, as so de-
fined, for the taxable year over the
total amount of the charitable con-
tributions allowed under section
170(b)(1)(A) and paragraph (b) of this
section, determined by first reducing
the amount of such contributions
under section 170(e)(1) and paragraph
(a) of §1.170A—4 but without applying
the 30-percent limitation under section
170(b)(1)(D)(i1) and paragraph (d)(1) of
this section.
However, see paragraph (d) of this sec-
tion for a limitation on the amount of
charitable contributions of 30-percent
capital gain property. If an election
under section 170(b)(1)(D)(iii) and para-
graph (d)(2) of this section applies to
any contributions of 30-percent capital
gain property made during the taxable
year or carried over to the taxable
year, the amount allowed for the tax-
able year under paragraph (b) of this
section with respect to such contribu-
tions for purposes of applying subdivi-
sion (ii) of this subparagraph shall be
the reduced amount of such contribu-
tions determined by applying para-
graph (d)(2) of this section.

(d) 30-percent limitation—(1) In general.
An individual may deduct charitable
contributions of 30-percent capital gain
property, as defined in subparagraph (3)
of this paragraph, made during a tax-
able year to or for the use of any chari-
table organization described in section
170(c) to the extent that such contribu-
tions in the aggregate do not exceed 30-
percent of his contribution base, as de-
fined in paragraph (e) of this section,
subject, however, to the 50- and 20-per-
cent limitations prescribed by para-
graphs (b) and (c) of this section. For
purposes of applying the 50-percent and
20-percent limitations described in
paragraphs (b) and (c) of this section,
charitable contributions of 30-percent
capital gain property paid during the
taxable year, and limited as provided
by this subparagraph, shall be taken
into account after all other charitable
contributions paid during the taxable
year. For provisions relating to the
carryover of certain contributions of
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30-percent capital gain property in ex-
cess of 30-percent of an individual’s
contribution base, see section
170(b)(1)(D)(ii) and paragraph (c) of
§1.170A-10.

(2) Election by an individual to have
section 170(e)(1)(B) apply to
contributions—(i) In general. (A) An in-
dividual may elect under section
170(b)(1)(D)(iii) for any taxable year to
have the reduction rule of section
170(e)(1)(B) and paragraph (a) of
§1.170A-4 apply to all his charitable
contributions of 30-percent capital gain
property made during such taxable
year or carried over to such taxable
yvear from a taxable year beginning
after December 31, 1969. If such election
is made such contributions shall be
treated as contributions of section
170(e) capital gain property in accord-
ance with paragraph (b)(2)(iii) of
§1.170A-4. The election may be made
with respect to contributions of 30-per-
cent capital gain property carried over
to the taxable year even though the in-
dividual has not made any contribution
of 30-percent capital gain property in
such year. If such an election is made,
section 170(b)(1)(D) (i) and (ii) and sub-
paragraph (1) of this paragraph shall
not apply to such contributions made
during such year. However, such con-
tributions must be reduced as required
under section 170(e)(1)(B) and para-
graph (a) of §1.170A—4.

(B) If there are carryovers to such
taxable year of charitable contribu-
tions of 30-percent capital gain prop-
erty made in preceding taxable years
beginning after December 31, 1969, the
amount of such contributions in each
such preceding year shall be reduced as
if section 170(e)(1)(B) had applied to
them in the preceding year and shall be
carried over to the taxable year and
succeeding taxable years under section
170(d)(1) and paragraph (b) of §1.170A-10
as contributions of property other than
30-percent capital gain property. For
purposes of applying the immediately
preceding sentence, the percentage
limitations under section 170(b) for the
preceding taxable year and for any tax-
able years intervening between such
year and the year of the election shall
not be redetermined and the amount of
any deduction allowed for such years
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under section 170 in respect of the char-
itable contributions of 30-percent cap-
ital gain property in the preceding tax-
able year shall not be redetermined.
However, the amount of the deduction
so allowed under section 170 in the pre-
ceding taxable year must be subtracted
from the reduced amount of the chari-
table contributions made in such year
in order to determine the excess
amount which is carried over from
such year under section 170(d)(1). If the
amount of the deduction so allowed in
the preceding taxable year equals or
exceeds the reduced amount of the
charitable contributions, there shall be
no carryover from such year to the
year of the election.

(C) An election under this subpara-
graph may be made for each taxable
year in which charitable contributions
of 30-percent capital gain property are
made or to which they are carried over
under section 170(b)(1)(D)(ii). If there
are also carryovers under section
170(d)(1) to the year of the election by
reason of an election made under this
subparagraph for a previous taxable
year, such carryovers under section
170(d)(1) shall not be redetermined by
reason of the subsequent election.

(i1) Husband and wife making joint re-
turn. If a husband and wife make a
joint return of income for a contribu-
tion year and one of the spouses elects
under this subparagraph in a later year
when he files a separate return, or if a
spouse dies after a contribution year
for which a joint return is made, any
excess contribution of 30-percent cap-
ital gain property which is carried over
to the election year from the contribu-
tion year shall be allocated between
the husband and wife as provided in
paragraph (d)(4) (i) and (iii) of §1.170A-
10. If a husband and wife file separate
returns in a contribution year, any
election under this subparagraph in a
later year when a joint return is filed
shall be applicable to any excess con-
tributions of 30-percent capital gain
property of either taxpayer -carried
over from the contribution year to the
election year. The immediately pre-
ceding sentence shall also apply where
two single individuals are subsequently
married and file a joint return. A re-
married individual who filed a joint re-
turn with his former spouse for a con-
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tribution year and thereafter files a
joint return with his present spouse
shall treat the carryover to the elec-
tion year as provided in paragraph
(d)(4)(ii) of §1.170A-10.

(iii) Manner of making election. The
election under subdivision (i) of this
subparagraph shall be made by attach-
ing to the income tax return for the
election year a statement indicating
that the election under section
170(b)(1)(D)(iii) and this subparagraph
is being made. If there is a carryover to
the taxable year of any charitable con-
tributions of 30-percent capital gain
property from a previous taxable year
or years, the statement shall show a
recomputation, in accordance with this
subparagraph and §1.170A-4, of such
carryover, setting forth sufficient in-
formation with respect to the previous
taxable year or any intervening year to
show the basis of the recomputation.
The statement shall indicate the dis-
trict director, or the director of the in-
ternal revenue service center, with
whom the return for the previous tax-
able year or years was filed, the name
or names in which such return or re-
turns were filed, and whether each such
return was a joint or separate return.

(3) 30-percent capital gain property de-
fined. If there is a charitable contribu-
tion of a capital asset which, if it were
sold by the donor at its fair market
value at the time of its contribution,
would result in the recognition of gain
all, or any portion, of which would be
long-term capital gain and if the
amount of such contribution is not re-
quired to be reduced under section
170(e)(1)(B) and §1.170A-4(a)(2), such
capital asset shall be treated as ‘‘30-
percent capital gain property’’ for pur-
poses of section 170 and the regulations
thereunder. For such purposes any
property which is property used in the
trade or business, as defined in section
1231(b), shall be treated as a capital
asset. However, see paragraph (b)(4) of
§1.170A-4. For the treatment of such
property as section 170(e) capital gain
property, see paragraph (b)(2)(iii) of
§1.170A-4.

(e) Contribution base defined. For pur-
poses of section 170 the term contribu-
tion base means adjusted gross income
under section 62, computed without re-
gard to any net operating loss
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carryback to the taxable year under
section 172. See section 170(b)(1)(F).

(f) Illustrations. The application of
this section may be illustrated by the
following examples:

Example 1. B, an individual, reports his in-
come on the calendar-year basis and for 1970
has a contribution base of $100,000. During
1970 he makes charitable contributions of
$70,000 in cash, of which $40,000 is given to
section 170(b)(1)(A) organizations and $30,000
is given to other organizations described in
section 170(c). Accordingly, B is allowed a
charitable contributions deduction of $50,000
(50% of $100,000), which consists of the $40,000
contributed to section 170(b)(1)(A) organiza-
tions and $10,000 of the $30,000 contributed to
the other organizations. Under paragraph (c)
of this section, only $10,000 of the $30,000 con-
tributed to the other organizations is al-
lowed as a deduction since such contribution
of $30,000 is allowed to the extent of the less-
er of $20,000 (20% of $100,000) or $10,000 ([50%
of $100,000] —$40,000 (contributions allowed
under section 170(b)(1)(A) and paragraph (b)
of this section)). TUnder section 170
(b)(1)(D)(ii) and (d)(1) and §1.170A-10, B is not
allowed a carryover to 1971 or to any other
taxable year for any of the $20,000
($30,000 - $10,000) not deductible under section
170(b)(1)(B) and paragraph (c) of this section.

Example 2. C, an individual, reports his in-
come on the calendar-year basis and for 1970
has a contribution base of $100,000. During
1970 he makes charitable contributions of
$40,000 in 30-percent capital gain property to
section 170(b)(1)(A) organizations and of
$30,000 in cash to other organizations de-
scribed in section 170(c). The 20-percent limi-
tation in section 170(b)(1)(B) and paragraph
(c) of this section is applied before the 30-
percent limitation in section 170(b)(1)(D)(i)
and paragraph (d) of this section; accord-
ingly section 170(b)(1)(B)(ii) limits the deduc-
tion for the $30,000 cash contribution to
$10,000 ([60% of $100,0001— $40,000). The
amount of the contribution of 30-percent
capital gain property is limited by section
170(b)(1)(D)(i) and paragraph (d) of this sec-
tion to $30,000 (30% of $100,000). Accordingly,
C’s charitable contributions deduction for
1970 is limited to $40,000 ($10,000+$30,000).
Under section 170 (b)(1)(D)(ii) and paragraph
(c) of §1.170A-10, C is allowed a carryover to
1971 of $10,000 ($40,000—$30,000) in respect of
his contributions of 30-percent capital gain
property. C is not allowed a carryover to 1971
or to any other taxable year for any of the
$20,000 cash ($30,000—$10,000) not deductible
under section 170(b)(1)(B) and paragraph (c)
of this section.

Example 3. (a) D, an individual, reports his
income on the calendar-year basis and for
1970 has a contribution base of $100,000. Dur-
ing 1970 he makes charitable contributions of
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$70,000 in cash, of which $40,000 is given to
section 170(b)(1)(A) organizations and $30,000
is given to other organizations described in
section 170(c). During 1971 D makes chari-
table contributions to a section 170(b)(1)(A)
organization of $12,000, consisting of cash of
$1,000 and $11,000 in 30-percent capital gain
property. His contribution base for 1971 is
$10,000.

(b) For 1970, D is allowed a charitable con-
tributions deduction of $50,000 (50% of
$100,000), which consists of the $40,000 con-
tributed to section 170(b)(1)(A) organizations
and $10,000 of the $30,000 contributed to the
other organizations. Under paragraph (c) of
this section, only $10,000 of the $30,000 con-
tributed to the other organizations is al-
lowed as a deduction since such contribution
of $30,000 is allowed to the extent of the less-
er of $20,000 (20% of $100,000) or $10,000 ([50%
of $100,000] —$40,000 (contributions allowed
under section 170(b)(1)(A) and paragraph (b)
of this section)). D is not allowed a carryover
to 1971 or to any other taxable year for any
of the $20,000 ($30,000—$10,000) not deductible
under section 170(b)(1)(B) and paragraph (c)
of this section.

(c) For 1971, D is allowed a charitable con-
tributions deduction of $4,000, consisting of
$1,000 cash and $3,000 of the 30-percent capital
gain property (30% of $10,000). Under section
170(b)(1)(D)(ii) and paragraph (c) of §1.170A—
10, D is allowed a carryover to 1972 of $8,000
($11,000 — $3,000) in respect of his contribution
of 30-percent capital gain property in 1971.

Example 4. (a) E, an individual, reports his
income on the calendar-year basis and for
1970 has a contribution base of $100,000. Dur-
ing 1970 he makes charitable contributions of
$70,000 in cash, of which $40,000 is given to
section 170(b)(1)(A) organizations and $30,000
is given to other organizations described in
section 170(c). During 1971 E makes chari-
table contributions to a section 170(b)(1)(A)
organization of $14,000 consisting of cash of
$3,000 and $11,000 in 30-percent capital gain
property. His contribution base for 1971 is
$10,000.

(b) For 1970, E is allowed a charitable con-
tributions deduction of $50,000 (50% of
$100,000), which consists of the $40,000 con-
tributed to section 170(b)(1)(A) organizations
and $10,000 of the $30,000 contributed to the
other organizations. Under paragraph (c) of
this section, only $10,000 of the $30,000 con-
tributed to the other organizations is al-
lowed as a deduction since such contribution
of $30,000 is allowed to the extent of the less-
er of $20,000 (20% of $100,000) or ($10,000 ([50%
of $100,000] —$40,000 (contributions allowed
under section 170(b)(1)(A) and paragraph (b)
of this section)). E is not allowed a carryover
to 1971 or to any other taxable year for any
of the $20,000 ($30,000—$10,000) not deductible
under section 170(b)(1)(B) and paragraph (c)
of this section.
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(c) For 1971, E is allowed a charitable con-
tributions deduction of $5,000 (50% of $10,000),
consisting of $3,000 cash and $2,000 of the
$3,000 (30% of $10,000) 30-percent capital gain
property which is taken into account. This
result is reached because, as provided in sec-
tion 170(b)(1)(D)(i) and paragraph (d)(1) of
this section, cash contributions are taken
into account before charitable contributions
of 30-percent capital gain property. Under
section 170(b)(1)(D)(ii) and (d)(1) and para-
graphs (b) and (c¢) of §1.170A-10, E is allowed
a carryover of $9,000 ([$11,000—$3,000] plus
[$6,000 —$5,000]) to 1972 in respect of his con-
tribution of 30-percent capital gain property
in 1971.

Example 5. In 1970, C, a calendar-year indi-
vidual taxpayer, contributes to section
170(b)(1)(A) organizations the amount of
$8,000, consisting of $3,000 in cash and $5,000
in 30-percent capital gain property. In 1970, C
also makes charitable contributions of $8,500
in 30 percent capital gain property to other
organizations described in section 170(c). C’s
contribution base for 1970 is $20,000. The 20-
percent limitation in section 170(b)(1)(B) and
paragraph (c) of this section is applied before
the 30-percent limitation in section
170(b)(1)(D)(i) and paragraph (d) of this sec-
tion; accordingly, section 170(b)(1)(B)(ii) lim-
its the deduction for the $8,500 of contribu-
tions to the other organizations described in
section 170(c) to $2,000 ([60% of
$20,000] - [$3,000+$5,000]). However, the total
amount of contributions of 30-percent capital
gain property which is allowed as a deduc-
tion for 1970 is limited by section
170(b)(1)(D)(i) and paragraph (d) of this sec-
tion to $6,000 (30% of $20,000), consisting of
the $5,000 contribution to the section
170(b)(1)(A) organizations and $1,000 of the
contributions to the other organizations de-
scribed in section 170(c). Accordingly C is al-
lowed a charitable contributions deduction
for 1970 of $9,000, which consists of $3,000 cash
and $6,000 of the $13,500 of 30-percent capital
gain property. C is not allowed to carryover
to 1971 or any other year the remaining $7,500
because his contributions of 30-percent cap-
ital gain property for 1970 to section
170(b)(1)(A) organizations amount only to
$5,000 and do not exceed $6,000 (30% of
$20,000). Thus, the requirement of section
170(b)(1)(D)(ii) is not satisfied.

Example 6. During 1971, D, a calendar-year
individual taxpayer, makes a charitable con-
tribution to a church of $8,000, consisting of
$5,000 in cash and $3,000 in 30-percent capital
gain property. For such year, D’s contribu-
tion base is $10,000. Accordingly, D is allowed
a charitable contributions deduction for 1971
of $5,000 (50% of $10,000) of cash. Under sec-
tion 170(d)(1) and paragraph (b) of §1.170A-10,
D is allowed a carryover to 1972 of his $3,000
contribution of 30-percent capital gain prop-
erty, even though such amount does not ex-
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ceed 30 percent of his contribution base for
1971.

Example 7. In 1970, E, a calendar-year indi-
vidual taxpayer, makes a charitable con-
tribution to a section 170(b)(1)(A) organiza-
tion in the amount of $10,000, consisting of
$8,000 in 30-percent capital gain property and
of $2,000 (after reduction under section 170(e))
in other property. E’s contribution base of
1970 is $20,000. Accordingly, E is allowed a
charitable contributions deduction for 1970 of
$8,000, consisting of the $2,000 of property the
amount of which was reduced under section
170(e) and $6,000 (30% of $20,000) of the 30-per-
cent capital gain property. Under section
170(b)(1)(D)(ii) and paragraph (c) of §1.170A—
10, E is allowed to carryover to 1971 $2,000
($8,000—$6,000) of his contribution of 30-per-
cent capital gain property.

Example 8. (a) In 1972, F, calendar-year in-
dividual taxpayer, makes a charitable con-
tribution to a church of $4,000, consisting of
$1,000 in cash and $3,000 in 30-percent capital
gain property. In addition, F makes a chari-
table contribution in 1972 of $2,000 in cash to
an organization described in section 170(c)(4).
F also has a carryover from 1971 under sec-
tion 170(d)(1) of $5,000 (none of which consists
of contributions of 30-percent capital gain
property) and a carryover from 1971 under
section 170(b)(1)(D)(ii) of $6,000 of contribu-
tions of 30-percent capital gain property. F’s
contribution base for 1972 is $11,000.

Accordingly, F is allowed a charitable con-
tributions deduction for 1972 of $5,500 (50% of
$11,000), which consists of $1,000 cash contrib-
uted in 1972 to the church, $3,000 of 30-per-
cent capital gain property contributed in
1972 to the church, and $1,500 (carryover of
$5,000 but not to exceed [$5,500—($1,000
+$3,000)]) of the carryover from 1971 under
section 170(d)(1).

(b) No deduction is allowed for 1972 for the
contribution in that year of $2,000 cash to
the section 170(c)(4) organization since sec-
tion 170(b)(1)(B)(ii) and paragraph (c) of this
section limit the deduction for such con-
tribution to $0([50% of $11,000]—[$1,000
+$1,500+$3,000]). Moreover, F is not allowed a
carryover to 1973 or to any other year for
any of such $2,000 cash contributed to the
section 170(c)(4) organization.

(c) Under section 170(d)(1) and paragraph
(b) of §1.170A-10, F is allowed a carryover to
1973 from 1971 of $3,500 ($5,000—$1,500) of con-
tributions of other than 30-percent capital
gain property. Under section 170(b)(1)(D)(ii)
and paragraph (c) of §1.170A-10, F is allowed
a carryover to 1973 from 1971 of $6,000
($6,000—$0 of such carryover treated as paid
in 1972) of contributions of 30-percent capital
gain property. The portion of such $6,000 car-
ryover from 1971 which is treated as paid in
1972 is $0 ([50% of $11,000]—[$4,000 contribu-
tions to the church in 1972 plus $1,500 of sec-
tion 170(d)(1) carryover treated as paid in
1972]).
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Example 9. (a) In 1970, A, a calendar-year
individual taxpayer, makes a charitable con-
tribution to a church of 30-percent capital
gain property having a fair market value of
$60,000 and an adjusted basis of $10,000. A’s
contribution base for 1970 is $50,000, and he
makes no other charitable contributions in
that year. A does not elect for 1970 under
paragraph (d)(2) of this section to have sec-
tion 170(e)(1)(B) apply to such contribution.
Accordingly, under section 170(b)(1)(D)(i) and
paragraph (d) of this section, A is allowed a
charitable contributions deduction for 1970 of
$15,000 (30% of $50,000). Under section
170(b)(1)(D)(ii) and paragraph (c) of §1.170A-
10, A is allowed a carryover to 1971 of $45,000
(860,000 —$15,000) for his contribution of 30-
percent capital gain property.

(b) In 1971, A makes a charitable contribu-
tion to a church of 30-percent capital gain
property having a fair market value of
$11,000 and an adjusted basis of $10,000. A’s
contribution base for 1971 is $60,000, and he
makes no other charitable contributions in
that year. A elects for 1971 under paragraph
(d)(2) of this section to have section
170(e)(1)(B) and §1.170A-4 apply to his con-
tribution of $11,000 in that year and to his
carryover of $45,000 from 1970. Accordingly,
he is required to recompute his carryover
from 1970 as if section 170(e)(1)(B) had applied
to his contribution of 30-percent capital gain
property in that year.

(c) If section 170(e)(1)(B) had applied in 1970
to his contribution of 30-percent capital gain
property, A’s contribution would have been
reduced from $60,000 to $35,000, the reduction
of $25,000 being 50 percent of the gain of
$50,000 ($60,000—8$10,000) which would have
been recognized as long-term capital gain if
the property had been sold by A at its fair
market value at the time of the contribution
in 1970. Accordingly, by taking the election
under paragraph (d)(2) of this section into ac-
count, A has a recomputed carryover to 1971
of $20,000 ($35,000— $15,000) of his contribu-
tion of 30-percent capital gain property in
1970. However, A’s charitable contributions
deduction of $15,000 allowed for 1970 is not re-
computed by reason of the election.

(d) Pursuant to the election for 1971, the
contribution of 30-percent capital gain prop-
erty for 1971 is reduced from $11,000 to $10,500,
the reduction of $500 being 50 percent of the
gain of $1,000 ($11,000-$10,000) which would
have been recognized as long-term capital
gain if the property had been sold by A at its
fair market value at the time of its contribu-
tion in 1971.

(e) Accordingly, A is allowed a charitable
contributions deduction for 1971 of $30,000
(total contributions of $30,500 [$20,000+
$10,500] but not to exceed 50% of $60,000).

(f) Under section 170(d)(1) and paragraph (b)
of §1.170A-10, A is allowed a carryover of $500
($30,500 — $30,000) to 1972 and the 3 succeeding
taxable years. The $500 carryover, which by

7

§1.170A-8

reason of the election is no longer treated as
a contribution of 30-percent capital gain
property, is treated as carried over under
paragraph (b) of §1.170A-10 from 1970 since in
1971 current year contributions are deducted
before contributions which are carried over
from preceding taxable years.

Example 10. The facts are the same as in
Example (9) except that A also makes a chari-
table contribution in 1971 of $2,000 cash to a
private foundation not described in section
170(b)(1)(E) and that A’s contribution base
for that year is $62,000, instead of $60,000. Ac-
cordingly, A is allowed a charitable con-
tributions deduction for 1971 of $31,000, deter-
mined in the following manner Under section
170(b)(1)(A) and paragraph (b) of this section,
A is allowed a charitable contributions de-
duction for 1971 of $30,500, consisting of
$10,500 of property contributed to the church
in 1971 and of $20,000 (carryover of $20,000 but
not to exceed [($62,000x50%)—$10,500]) of con-
tributions of property carried over to 1971
under section 170(d)(1) and paragraph (b) of
§1.170A-10. Under section 170(b)(1)(B) and
paragraph (c) of this section, A is allowed a
charitable contributions deduction for 1971 of
$500 ([650% of $62,000]—[$10,500+ $20,000]) of
cash contributed to the private foundation in
that year. A is not allowed a carryover to
1972 or to any other taxable year for any of
the $1,500 ($2,000—$500) cash not deductible in
1971 under section 170(b)(1)(B) and paragraph
(c) of this section.

Example 11. The facts are the same as in
Example (9) except that A’s contribution base
for 1970 is $120,000. Thus, before making the
election under paragraph (d)(2) of this sec-
tion for 1971, A is allowed a charitable con-
tributions deduction for 1970 of $36,000 (30%
of $120,000) and is allowed a carryover to 1971
of $24,000 ($60,000—-$36,000). By making the
election for 1971, A is required to recompute
the carryover from 1970, which is reduced
from $24,000 to zero, since the charitable con-
tributions deduction of $36,000 allowed for
1970 exceeds the reduced $35,000 contribution
for 1970 which iay be taken into account by
reason of the election for 1971. Accordingly,
A is allowed a deduction for 1971 of $10,500
and is allowed no carryover to 1972, since the
reduced contribution for 1971 ($10,500) does
not exceed the limitation of $30,000 (50% of
$60,000) for 1971 which applies under section
170(d)(1) and paragraph (b) of §1.170A-10. A’s
charitable contributions deduction of $36,000
allowed for 1970 is not recomputed by reason
of the election. Thus, it is not to A’s advan-
tage to make the election under paragraph
(d)(2) of this section.

Example 12. (a) B, an individual, reports his
income on the calendar-year basis and for
1970 has a contribution base of $100,000. Dur-
ing 1970 he makes charitable contributions of
$70,000, consisting of $50,000 in 30-percent
capital gain property contributed to a
church and $20,000 in cash contributed to a
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private foundation not described in section
170(b)(1)(E). For 1971, B’s contribution base is
$40,000, and in that year he makes a chari-
table contribution of $5,000 in cash to such
private foundation. During the years in-
volved B makes no other charitable con-
tributions.

(b) The amount of the contribution of 30-
percent capital gain property which may be
taken into account for 1970 is limited by sec-
tion 170(b)(1)(D)(i) and paragraph (d) of this
section to $30,000 (30% of $100,000). Accord-
ingly, under section 170(b)(1)(A) and para-
graph (b) of this section B is allowed a deduc-
tion for 1970 of $30,000 of 30-percent capital
gain property (contribution of $30,000 but not
to exceed $50,000 [50% of $100,000]). No deduc-
tion is allowed for 1970 for the contribution
in that year of $20,000 of cash to the private
foundation since section 170(b)(1)(B)(ii) and
paragraph (c) of this section limit the deduc-
tion for such contribution to $0 ([60% of
$100,000] - $50,000, the amount of the con-
tribution of 30-percent capital gain prop-
erty).

(c) Under section 170(b)(1)(D)(ii) and para-
graph (c) of §1.170A-10, B is allowed a carry-
over to 1971 of $20,000 ($50,000—[30% of
$100,000]) of his contribution in 1970 of 30-per-
cent capital gain property. B is not allowed
a carryover to 1971 or to any other taxable
year for any of the $20,000 cash contribution
in 1970 which is not deductible under section
170(b)(1)(B) and paragraph (c) of this section.

(d) The amount of the contribution of 30-
percent capital gain property which may be
taken into account for 1971 is limited by sec-
tion 170(b)(1)(D)(i) and paragraph (d) of this
section to $12,000 (30% of $40,000).

Accordingly, under section 170(b)(1)(A) and
paragraph (b) of this section B is allowed a
deduction for 1971 of $12,000 of 30-percent cap-
ital gain property (contribution of $12,000 but
not to exceed $20,000 [50% of $40,000]). No de-
duction is allowed for 1971 for the contribu-
tion in that year of $5,000 of cash to the pri-
vate foundation, since section 170(b)(1)(B)(ii)
and paragraph (c) of this section limit the
deduction for such contribution to $0 ([50%
of $40,000] —$20,000 carryover of 30-percent
capital gain property from 1970).

(e) Under section 170(b)(1)(D)(ii) and para-
graph (c) of §1.170A-10, B is allowed a carry-
over to 1972 of $8,000 ($20,000—[30% of $40,0001)
of his contribution in 1970 of 30-percent cap-
ital gain property. B is not allowed a carry-
over to 1972 or to any other taxable year for
any of the $5,000 cash contribution for 1971
which is not deductible under section
170(b)(1)(B) and paragraph (c) of this section.

Example 13. D, an individual, reports his in-
come on the calendar-year basis and for 1970
has a contribution base of $100,000. On March
1, 1970, he contributes to a church intangible
property to which section 1245 applies which
has a fair market value of $60,000 and an ad-
justed basis of $10,000. At the time of the
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contribution D has used the property in his
business for more than 6 months. If the prop-
erty had been sold by D at its fair market
value at the time of its contribution, it is as-
sumed that under section 1245 $20,000 of the
gain of $50,000 would have been treated as or-
dinary income and $30,000 would have been
long-term capital gain. Since the property
contributed is ordinary income property
within the meaning of paragraph (b)(1) of
§1.170A-4, D’s contribution of $60,000 is re-
duced under paragraph (a)(1) of such section
to $40,000 ($60,000—$20,000 ordinary income).
However, since the property contributed is
also 30-percent capital gain property within
the meaning of paragraph (d)(3) of this sec-
tion, D’s deduction for 1970 is limited by sec-
tion 170(b)(1)(D)(i) and paragraph (d) of this
section to $30,000 (30% of $100,000). Under sec-
tion 170(b)(1)(D)(ii) and paragraph (c) of
§1.170A-10, D is allowed to carry over to 1971
$10,000 ($40,000 —$30,000) of his contribution of
30-percent capital gain property.

Example 14. C, an individual, reports his in-
come on the calendar-year basis and for 1970
has a contribution base of $50,000. During
1970 he makes charitable contributions to a
church of $57,000, consisting of $2,000 cash
and of 30-percent capital gain property with
a fair market value of $55,000 and an adjusted
basis of $15,000. In addition, C contributes
$3,000 cash in 1970 to a private foundation not
described in section 170(b)(1)(E). For 1970, C
elects under paragraph (d)(2) of this section
to have section 170(e)(1)(B) and §1.170A-4(a)
apply to his contribution of property to the
church. Accordingly, for 1970 C’s contribu-
tion of property to the church is reduced
from $55,000 to $35,000, the reduction of
$20,000 being 50 percent of the gain of $40,000
(855,000 —$15,000) which would have been rec-
ognized as long-term capital gain if the prop-
erty had been sold by C at its fair market
value at the time of its contribution to the
church. Under section 170(b)(1)(A) and para-
graph (b) of this section, C is allowed a chari-
table contributions deduction for 1970 of
$25,000 ([$2,000+$35,000] but not to exceed
[$50,000x50%1). Under section 170(d)(1) and
paragraph (b) of §1.170A-10, C is allowed a
carryover from 1970 to 1971 of $12,000
($37,000—$25,000). No deduction is allowed for
1970 for the contribution in that year of
$3,000 cash to the private foundation since
section 170(b)(1)(B) and paragraph (c) of this
section limit the deduction for such con-
tribution to the smaller of $10,000
($50,000%20%) or $0 ([$50,000x50%]— $25,000). C
is not allowed a carryover from 1970 for any
of the $3,000 cash contribution in that year
which is not deductible under section
170(b)(1)(B) and paragraph (c) of this section.

Example 15. (a) D, an individual, reports his
income on the calendar-year basis and for
1970 has a contribution base of $100,000. Dur-
ing 1970 he makes a charitable contribution
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to a church of 30-percent capital gain prop-
erty with a fair market value of $40,000 and
an adjusted basis of $21,000. In addition, he
contributes $23,000 cash in 1970 to a private
foundation not described in section
170(b)(1)(E). For 1970, D elects under para-
graph (d)(2) of this section to have section
170(e)(1)(B) and §1.170A-4(a) apply to his con-
tribution of property to the church. Accord-
ingly, for 1970 D’s contribution of property to
the church is reduced from $40,000 to $30,500,
the reduction of $9,500 being 50 percent of the
gain of $19,000 ($40,000—$21,000) which would
have been recognized as long-term capital
gain if the property had been sold by D at its
fair market value at the time of its contribu-
tion to the church. Under section 170(b)(1)(A)
and paragraph (b) of this section, D is al-
lowed a charitable contributions deduction
for 1970 of $30,500 for the property contrib-
uted to the church. In addition, under sec-
tion 170(b)(1)(B) and paragraph (c) of this sec-
tion D is allowed a deduction of $19,500 for
the cash contributed to the private founda-
tion, since such contribution of $23,000 is al-
lowed to the extent of the lesser of $20,000
(20% of $100,000) or $19,500
([$100,000x50%] — $30,500). D is not allowed a
carryover to 1971 or to any other taxable
year for any of the $3,500 ($23,000—$19,500) of
cash not deductible under section 170(b)(1)(B)
and paragraph (c) of this section.

(b) If D had not made the election under
paragraph (d)(2) of this section for 1970, his
deduction for 1970 under section 170(a) for the
$40,000 contribution of property to the
church would have been limited by section
170(b)(1)(D)(i) and paragraph (d) of this sec-
tion to $30,000 (30% of $100,000), and under
section 170(b)(1)(D)(ii) and paragraph (c) of
§1.170A-10 he would have been allowed a car-
ryover to 1971 of $10,000 ($40,000—$30,000) for
his contribution of such property. In addi-
tion, he would have been allowed under sec-
tion 170(b)(1)(B)(ii) and paragraph (c) of this
section for 1970 a charitable contributions
deduction of $10,000 ([$100,000x50%]— $40,000)
for the cash contributed to the private foun-
dation. In such case, D would not have been
allowed a carryover to 1971 or to any other
taxable year for any of the $13,000
(823,000 - $10,000) of cash not deductible under
section 170(b)(1)(B) and paragraph (c) of this
section.

(g) Effective date. This section applies
only to contributions paid in taxable
years beginning after December 31,
1969.

[T.D. 7207, 37 FR 20783, Oct. 4, 1972; 37 FR
22982, Oct. 217, 1972]
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§1.170A-9 Definition of section
170(b)(1)(A) organization.

The term section 170(b)(1)(A) organiza-
tion as used in the regulations under
section 170 means any organization de-
scribed in paragraphs (a) through (i) of
this section, effective with respect to
taxable years beginning after Decem-
ber 31, 1969, except as otherwise pro-
vided. Section 1.170-2(b) shall continue
to be applicable with respect to taxable
years beginning prior to January 1,
1970. The term one or more organizations
described in section 170(b)(1)(A) (other
than in clauses (vii) and (viii)) as used in
sections 507 and 509 of the Code and the
regulations thereunder means one or
more organizations described in para-
graphs (a) through (e) of this section,
except as modified by the regulations
under part II of subchapter F of chap-
ter I or under chapter 42.

(a) Church or a convention or associa-
tion of churches. An organization is de-
scribed in section 170(b)(1)(A)() if it is
a church or a convention or association
of churches.

(b) Educational organization and orga-
nizations for the benefit of certain State
and municipal colleges and universities—
(1) Educational organization. An edu-
cational organization is described in
section 170(b)(1)(A)(ii) if its primary
function is the presentation of formal
instruction and it normally maintains
a regular faculty and curriculum and
normally has a regularly enrolled body
of pupils or students in attendance at
the place where its educational activi-
ties are regularly carried on. The term
includes institutions such as primary,
secondary, preparatory, or high
schools, and colleges and universities.
It includes Federal, State, and other
public-supported schools which other-
wise come within the definition. It does
not include organizations engaged in
both educational and noneducational
activities unless the latter are merely
incidental to the educational activi-
ties. A recognized university which in-
cidentally operates a museum or spon-
sors concerts is an educational organi-
zation within the meaning of section
170(b)(1)(A)(ii). However, the operation
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of a school by a museum does not nec-
essarily qualify the museum as an edu-
cational organization within the mean-
ing of this subparagraph.

(2) Organizations for the benefit of cer-
tain State and municipal colleges and uni-
versities. (i) An organization is de-
scribed in section 170(b)(1)(A)({Iv) if it
meets the support requirements of sub-
division (ii) of this subparagraph and is
organized and operated exclusively to
receive, hold, invest, and administer
property and to make expenditures to
or for the benefit of a college or univer-
sity which is an organization described
in subdivision (iii) of this subpara-
graph. The phrase ‘‘expenditures to or
for the benefit of a college or univer-
sity”’ includes expenditures made for
any one or more of the normal func-
tions of colleges and universities such
as the acquisition and maintenance of
real property comprising part of the
campus area; the erection of, or par-
ticipation in the erection of, college or
university buildings; the acquisition
and maintenance of equipment and fur-
nishings used for, or in conjunction
with, normal functions of colleges and
universities; or expenditures for schol-
arships, libraries and student loans.

(ii) To qualify under section
170(b)(1)(A)(iv), the organization receiv-
ing the contribution must normally re-
ceive a substantial part of its support
from the United States or any State or
political subdivision thereof or from di-
rect or indirect contributions from the
general public, or from a combination
of two or more of such sources. For
such purposes, the term ‘‘support’ does
not include income received in the ex-
ercise or performance by the organiza-
tion of its charitable, educational, or
other purpose or function constituting
the basis for its exemption under sec-
tion 501(a). An example of an indirect
contribution from the public is the re-
ceipt by the organization of its share of
the proceeds of an annual collection
campaign of a community chest, com-
munity fund, or united fund. In deter-
mining the amount of support received
by such organization with respect to a
contribution of property which is sub-
ject to reduction under section 170(e),
the fair market value of the property
shall be taken into account.
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(iii) The college or university (in-
cluding a land grant college or univer-
sity) to be benefited must be an edu-
cational organization referred to in
section 170(b)(1)(A)({i) and subpara-
graph (1) of this paragraph which is an
agency or instrumentality of a State or
political subdivision thereof, or which
is owned or operated by a State or po-
litical subdivision thereof or by an
agency or instrumentality of one or
more States or political subdivisions.

(c) Hospitals and medical research
organizations—(1) Hospitals. An organi-
zation (other than one described in sub-
paragraph (2) of this paragraph) is de-
scribed in section 170(b)(1)(a)(iii) if:

(i) It is a hospital, and

(ii) Its principal purpose or function
is the providing of medical or hospital
care or medical education or medical
research.

The term hospital includes (A) Federal
hospitals and (B) State, county, and
municipal hospitals which are instru-
mentalities of governmental units re-
ferred to in section 170(c)(1) and other-
wise come within the definition. A re-
habilitation institution, outpatient
clinic, or community mental health or
drug treatment center may qualify as a
“hospital’”’ within the meaning of sub-
division (i) of this subparagraph if its
principal purpose or function is the
providing of hospital or medical care.
For purposes of this subdivision, the
term ‘‘medical care’” shall include the
treatment of any physical or mental
disability or condition, whether on an
inpatient or outpatient basis, provided
the cost of such treatment is deduct-
ible under section 213 by the person
treated. An organization, all the ac-
commodations of which qualify as
being part of a ‘‘skilled nursing facil-
ity” within the meaning of 42 U.S.C.
1395x(j), may qualify as a ‘‘hospital”
within the meaning of subdivision (i) of
this subparagraph if its principal pur-
pose or function is the providing of
hospital or medical care. For taxable
years ending after June 28, 1968, the
term ‘‘hospital’’ also includes coopera-
tive hospital service organizations
which meet the requirements of section
501(e) and §1.501(e)-1. The term ‘‘hos-
pital” does not, however, include con-
valescent homes or homes for children
or the aged, nor does the term include
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institutions whose principal purpose or
function is to train handicapped indi-
viduals to pursue some vocation. An
organization whose principal purpose
or function is the providing of medical
education or medical research will not
be considered a ‘‘hospital” within the
meaning of subdivision (i) of this sub-
paragraph, unless it is also actively en-
gaged in providing medical or hospital
care to patients on its premises or in
its facilities, on an inpatient or out-
patient basis, as an integral part of its
medical education or medical research
functions. See, however, subparagraph
(2) of this paragraph with respect to
certain medical research organizations.

(2) Certain medical research
organizations—(i) Introduction. A med-
ical research organization is described
in section 170(b)(1)(A)(iii) if the prin-
cipal purpose or functions of such orga-
nization are medical research and if it
is directly engaged in the continuous
active conduct of medical research in
conjunction with a hospital. In addi-
tion, for purposes of the 50 percent lim-
itation of section 170(b)(1)(A) with re-
spect to a contribution, during the cal-
endar year in which the contribution is
made such organization must be com-
mitted to spend such contribution for
such research before January 1 of the
fifth calendar year which begins after
the date such contribution is made. An
organization need not receive contribu-
tions deductible under section 170 to
qualify as a medical research organiza-
tion and such organization need not be
committed to spend amounts to which
the limitation of section 170(b)(1)(A)
does not apply within the 5-year period
referred to in this subdivision. How-
ever, the requirement of continuous ac-
tive conduct of medical research indi-
cates that the type of organization
contemplated in this subparagraph is
one which is primarily engaged di-
rectly in the continuous active conduct
of medical research, as compared to an
inactive medical research organization
or an organization primarily engaged
in funding the programs of other med-
ical research organizations. As in the
case of a hospital, since an organiza-
tion is ordinarily not described in sec-
tion 170(b)(1)(A)(iii) as a hospital unless
it functions primarily as a hospital,
similarly a medical research organiza-
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tion is not so described unless it is pri-
marily engaged directly in the contin-
uous active conduct of medical re-
search in conjunction with a hospital.
Accordingly, the rules of this subpara-
graph shall only apply with respect to
such medical research organizations.

(ii) General rule. An organization
(other than a hospital described in sub-
paragraph (1) of this paragraph) is de-
scribed in section 170(b)(1)(A)(iii) only
if within the meaning of this subpara-
graph:

(A) The principal purpose or func-
tions of such organization are to en-
gage primarily in the conduct of med-
ical research, and

(B) It is primarily engaged directly

in the continuous active conduct of
medical research in conjunction with a
hospital which is (I) described in sec-
tion 501(c)(3), (2) a federal hospital, or
(3) an instrumentality of a govern-
mental unit referred to in section
170(c)(1).
However, in order for a contribution to
such organization to qualify for pur-
poses of the 50 percent limitation of
section 170(b)(1)(A), during the calendar
year in which such contribution is
made or treated as made, such organi-
zation must be committed (within the
meaning of subdivision (viii) of this
subparagraph) to spend such contribu-
tion for such active conduct of medical
research before January 1 of the fifth
calendar year beginning after the date
such contribution is made. For the
meaning of the term ‘‘medical re-
search’ see subdivision (iii) of this sub-
paragraph. For the meaning of the
term ‘‘principal purpose or functions”
see subdivision (iv) of this subpara-
graph. For the meaning of the term
“primarily engaged directly in the con-
tinuous active conduct of medical re-
search’ see subdivision (v) of this sub-
paragraph. For the meaning of the
term ‘‘medical research in conjunction
with a hospital” see subdivision (vii) of
this subparagraph.

(iii) Definition of medical research.
Medical research means the conduct of
investigations, experiments, and stud-
ies to discover, develop, or verify
knowledge relating to the causes, diag-
nosis, treatment, prevention, or con-
trol of physical or mental diseases and
impairments of man. To qualify as a
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medical research organization, the or-
ganization must have or must have
continuously available for its regular
use the appropriate equipment and pro-
fessional personnel necessary to carry
out its principal function. Medical re-
search encompasses the associated dis-
ciplines spanning the biological, social
and behavioral sciences. Such dis-
ciplines include chemistry, (bio-
chemistry, physical chemistry, bio-
organic chemistry, etc.), behavioral
sciences (psychiatry, physiological psy-
chology, neurophysiology, neurology,
neurobiology, and social psychology,
etc.), biomedical engineering (applied
biophysics, medical physics, and med-
ical electronics, e.g., developing pace-
makers and other medically related
electrical equipment), virology, immu-
nology, biophysics, cell biology, molec-
ular biology, pharmacology, toxi-
cology, genetics, pathology, physi-
ology, microbiology, parasitology, en-
docrinology, bacteriology, and epide-
miology.

(iv) Principal purpose or functions. An
organization must be organized for the
principal purpose of engaging pri-
marily in the conduct of medical re-
search in order to be an organization
meeting the requirements of this sub-
paragraph. An organization will nor-
mally be considered to be so organized
if it is expressly organized for the pur-
pose of conducting medical research
and is actually engaged primarily in
the conduct of medical research. Other
facts and circumstances, however, may
indicate that an organization does not
meet the principal purpose require-
ment of this subdivision even where its
governing instrument so expressly pro-
vides. An organization that otherwise
meets all of the requirements of this
subparagraph (including this subdivi-
sion) to qualify as a medical research
organization will not fail to so qualify
solely because its governing instru-
ment does not specifically state that
its principal purpose is to conduct med-
ical research.

(v) Primarily engaged directly in the
continuous active conduct of medical re-
search. (A) In order for an organization
to be primarily engaged directly in the
continuous active conduct of medical
research, the organization must either
devote a substantial part of its assets
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to, or expend a significant percentage
of its endowment for, such purposes, or
both. Whether an organization devotes
a substantial part of its assets to, or
makes significant expenditures for,
such continuous active conduct de-
pends upon the facts and circumstances
existing in each specific case. An orga-
nization will be treated as devoting a
substantial part of its assets to, or ex-
pending a significant percentage of its
endowment for, such purposes if it
meets the appropriate test contained in
paragraph (c)(2)(v)(b) of this section. If
an organization fails to satisfy both of
such tests, in evaluating the facts and
circumstances, the factor given most
weight is the margin by which the or-
ganization failed to meet such tests.
Some of the other facts and cir-
cumstances to be considered in making
such a determination are:

(1) If the organization fails to satisfy
the tests because it failed to properly
value its assets or endowment, then
upon determination of the improper
valuation it devotes additional assets
to, or makes additional expenditures
for, such purposes, so that it satisfies
such tests on an aggregate basis for the
prior year in addition to such tests for
the current year.

(2) The organization acquires new as-
sets or has a significant increase in the
value of its securities after it had de-
veloped a budget in a prior year based
on the assets then owned and the then
current values.

(3) The organization fails to make ex-
penditures in any given year because of
the interrelated aspects of its budget
and long-term planning requirements,
for example, where an organization
prematurely terminates an unsuccess-
ful program and because of long-term
planning requirements it will not be
able to establish a fully operational re-
placement program immediately.

(4) The organization has as its objec-
tive to spend less than a significant
percentage in a particular year but
make up the difference in the subse-
quent few years, or to budget a greater
percentage earlier year and a lower
percentage in in a later year.

(B) For purposes of this section, an
organization which devotes more than
one half of its assets to the continuous
active conduct of medical research will
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be considered to be devoting a substan-
tial part of its assets to such conduct
within the meaning of paragraph
(¢)(2)(v)(a) of this section. An organiza-
tion which expends funds equaling 3.5
percent or more of the fair market
value of its endowment for the contin-
uous active conduct of medical re-
search will be considered to have ex-
pended a significant percentage of its
endowment for such purposes within
the meaning of paragraph (c)(2)(v)(a) of
this section.

(C) Engaging directly in the contin-
uous active conduct of medical re-
search does not include the disbursing
of funds to other organizations for the
conduct of research by them or the ex-
tending of grants or scholarships to
others. Therefore, if an organization’s
primary purpose is to disburse funds to
other organizations for the conduct of
research by them or to extend grants
or scholarships to others, it is not pri-
marily engaged directly in the contin-
uous active conduct of medical re-
search.

(vi) Special rules. The following rules
shall apply in determining whether a
substantial part of an organization’s
assets are devoted to, or its endowment
is expended for, the continuous active
conduct of medical research activities:

(A) An organization may satisfy the
tests of paragraph (c¢)(2)(v)(b) of this
section by meeting such tests either
for a computation period consisting of
the immediately preceding taxable
year, or for the computation period
consisting of the immediately pre-
ceding four taxable years. In addition,
for taxable years beginning in 1970,
1971, 1972, 1973, and 1974, if an organiza-
tion meets such tests for the computa-
tion period consisting of the first four
taxable years beginning after Decem-
ber 31, 1969, an organization will be
treated as meeting such tests, not only
for the taxable year beginning in 1974,
but also for the preceding four taxable
years. Thus, for example, if a calendar
year organization failed to satisfy such
tests for a computation period con-
sisting of 1969, 1970, 1971, or 1972, but on
the basis of a computation period con-
sisting of the years 1970 through 1973, it
expended funds equaling 3.5 percent or
more of the fair market value of its en-
dowment for the continuous active
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conduct of medical research, such orga-
nization will be considered to have ex-
pended a significant percentage of its
endowment for such purposes for the
taxable years 1970 through 1974. In ap-
plying such tests for a four-year com-
putation period, although the organiza-
tion’s expenditures for the entire four-
year period shall be aggregated, the
fair market value of its endowment for
each year shall be summed, even
though, in the case of an asset held
throughout the four-year period, the
fair market value of such an asset will
be counted four times. Similarly, the
fair market value of an organization’s
assets for each year of a four-year com-
putation period shall be summed.

(B) Any property substantially all
the use of which is ‘‘substantially re-
lated” (within the meaning of section
514(b)(1)(A)) to the exercise or perform-
ance of the organization’s medical re-
search activities will not be treated as
part of its endowment.

(C) The valuation of assets must be
made with commonly accepted meth-
ods of valuation. A method of valu-
ation made in accordance with the
principles stated in the regulations
under section 2031 constitutes an ac-
ceptable method of valuation. Assets
may be valued as of any day in the or-
ganization’s taxable year to which such
valuation applies, provided the organi-
zation follows a consistent practice of
valuing such asset as of such date in all
taxable years. For purposes of para-
graph (c¢)(2)(v) of this section, an asset
held by the organization for part of a
taxable year shall be taken into ac-
count by multiplying the fair market
value of such asset by a fraction, the
numerator of which is the number of
days in such taxable year that the
foundation held such asset and the de-
nominator of which is the number of
days in such taxable year.

(vii) Medical research in conjunction
with a hospital. The organization need
not be formally affiliated with a hos-
pital to be considered primarily en-
gaged directly in the continuous active
conduct of medical research in con-
junction with a hospital, but in any
event there must be a joint effort on
the part of the research organization
and the hospital pursuant to an under-
standing that the two organizations
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will maintain continuing close co-
operation in the active conduct of med-
ical research. For example, the nec-
essary joint effort will normally be
found to exist if the activities of the
medical research organization are car-
ried on in space located within or adja-
cent to a hospital, the organization is
permitted to utilize the facilities (in-
cluding equipment, case studies, etc.)
of the hospital on a continuing basis
directly in the active conduct of med-
ical research, and there is substantial
evidence of the close cooperation of the
members of the staff of the research or-
ganization and members of the staff of
the particular hospital or hospitals.
The active participation in medical re-
search by members of the staff of the
particular hospital or hospitals will be
considered to be evidence of such close
cooperation. Because medical research
may involve substantial investigation,
experimentation and study not imme-
diately connected with hospital or
medical care, the requisite joint effort
will also normally be found to exist if
there is an established relationship be-
tween the research organization and
the hospital which provides that the
cooperation of appropriate personnel
and the use of facilities of the par-
ticular hospital or hospitals will be re-
quired whenever it would aid such re-
search.

(viil) Commitment to spend contribu-
tions. The organization’s commitment
that the contribution will be spent
within the prescribed time only for the
prescribed purposes must be legally en-
forceable. A promise in writing to the
donor in consideration of his making a
contribution that such contribution
will be so spent within the prescribed
time will constitute a commitment.
The expenditure of contributions re-
ceived for plant, facilities, or equip-
ment, used solely for medical research
purposes (within the meaning of sub-
division (ii) of this subparagraph), shall
ordinarily be considered to be an ex-
penditure for medical research. If a
contribution is made in other than
money, it shall be considered spent for
medical research if the funds from the
proceeds of a disposition thereof are
spent by the organization within the
five-year period for medical research;
or, if such property is of such a kind
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that it is used on a continuing basis di-
rectly in connection with such re-
search, it shall be considered spent for
medical research in the year in which
it is first so used. A medical research
organization will be presumed to have
made the commitment required under
this subdivision with respect to any
contribution if its governing instru-
ment or by-laws require that every
contribution be spent for medical re-
search before January 1 of the fifth
year which begins after the date such
contribution is made.

(ix) Organizational period for new orga-
nizations. A newly created organiza-
tion, for its ‘‘organizational’” period,
shall be considered to be primarily en-
gaged directly in the continuous active
conduct of medical research in con-
junction with a hospital within the
meaning of subdivisions (v) and (vii) of
this subparagraph if during such period
the organization establishes to the sat-
isfaction of the Commissioner that it
reasonably can be expected to be so en-
gaged by the end of such period. The
information to be submitted shall in-
clude detailed plans showing the pro-
posed initial medical research pro-
gram, architectural drawings for the
erection of buildings and facilities to
be used for medical research in accord-
ance with such plans, plans to assemble
a professional staff and detailed projec-
tions showing the timetable for the ex-
pected accomplishment of the fore-
going. The ‘‘organizational” period
shall be that period which is appro-
priate to implement the proposed
plans, giving effect to the proposed
amounts involved and the magnitude
and complexity of the projected med-
ical research program, but in no event
in excess of three years following orga-
nization.

(x) Examples. The application of this
subparagraph may be illustrated by the
following examples:

Example 1. N, an organization referred to in
section 170(c)(2), was created to promote
human knowledge within the field of medical
research and medical education. All of N’s
assets were contributed to it by A and con-
sist of a diversified portfolio of stocks and
bonds. N’s endowment earns 3.5 percent an-
nually, which N expends in the conduct of
various medical research programs in con-
junction with Y hospital. N is located adja-
cent to Y hospital, makes substantial use of



Internal Revenue Service, Treasury

Y’s facilities and there is close cooperation
between the staffs of N and Y. N is directly
engaged in the continuous active conduct of
medical research in conjunction with a hos-
pital, meets the principal purpose test de-
scribed in subdivision (iv) of this subpara-
graph, and is therefore an organization de-
scribed in section 170(b)(1)(A)(iii).

Example 2. O, an organization referred to in
section 170(c)(2), was created to promote
human knowledge within the field of medical
research and medical education. All of O’s
assets consist of a diversified portfolio of
stocks and bonds. O’s endowment earns 3.5
percent annually, which O expends in the
conduct of various medical research pro-
grams in conjunction with certain hospitals.
However, in 1974, O receives a substantial be-
quest of additional stocks and bonds. O’s
budget for 1974 does not take into account
the bequest and as a result O expends only
3.1 percent of its endowment in 1974. How-
ever, O establishes that it will expend at
least 3.5 percent of its endowment for the ac-
tive conduct of medical research for taxable
years 1975 through 1978. O is therefore di-
rectly engaged in the continuous active con-
duct of medical research in conjunction with
a hospital for taxable year 1975. Since O also
meets the principal purpose test described in
subdivision (iv) of this subparagraph, it is
therefore an organization described in sec-
tion 170(b)(1)(A)(iii) for taxable year 1975.

Example 3. M, an organization referred to
in section 170(c)(2), was created to promote
human knowledge within the field of medical
research and medical education. M’s activi-
ties consist of the conduct of medical re-
search programs in conjunction with various
hospitals. Under such programs, researchers
employed by M engage in research at labora-
tories set aside for M within the various hos-
pitals. Substantially all of M’s assets con-
sists of 100 percent of the stock of X corpora-
tion, which has a fair market value of ap-
proximately 100 million dollars. X pays M ap-
proximately 3.3 million dollars in dividends
annually, which M expends in the conduct of
its medical research programs. Since M ex-
pends only 3.3 percent of its endowment,
which does not constitute a significant per-
centage, in the active conduct of medical re-
search, M is not an organization described in
section 170(b)(1)(A)(iii) because M is not en-
gaged in the continuous active conduct of
medical research.

(xi) Special rule for organizations with
existing ruling. This subdivision shall
apply to an organization that prior to
January 1, 1970, had received a ruling
or determination letter which has not
been expressly revoked holding the or-
ganization to be a medical research or-
ganization described in section
170(b)(1)(A)({ii) and with respect to
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which the facts and circumstances on
which the ruling was based have not
substantially changed. An organization
to which this subdivision applies shall
be treated as an organization described
in section 170(b)(1)(A)(iii) for a period
not ending prior to 90 days after Feb-
ruary 13, 1976 (or where appropriate, for
taxable years beginning before such
90th day). In addition, with respect to a
grantor or contributor under sections
170, 507, 545(b)(2), 556(b)(2), 642(c), 4942,
4945, 2055, 2106(a)(2), and 2522, the status
of an organization to which this sub-
division applies will not be affected
until notice of change of status under
section 170(b)(1)(A)(iii) is made to the
public (such as by publication in the
Internal Revenue Bulletin). The pre-
ceding sentence shall not apply if the
grantor or contributor had previously
acquired knowledge that the Internal
Revenue Service had given notice to
such organization that it would be de-
leted from classification as a section
170(b)(1)(A)(iii) organization.

(d) Governmental wunit. A govern-
mental unit is described in section
170(b)(1)(A)(v) if it is referred to in sec-
tion 170(c)(1).

(e) Definition of section 170(b)(1)(A)(vi)
organization—(1) In general. An organi-
zation is described in section 170
(b)(1)(A)(vi) if it is:

(i) A corporation, trust, or commu-
nity chest, fund, or foundation, re-
ferred to in section 170(c)(2) (other than
an organization specifically described
in paragraphs (a) through (d) of this
section), and

(ii) A ‘“‘publicly supported’ organiza-
tion.

For purposes of this paragraph, an or-
ganization is publicly supported if it
normally receives a substantial part of
its support from a governmental unit
referred to in section 170(c)(1) or from
direct or indirect contributions from
the general public. An organization
will be treated as being ‘‘public sup-
ported” if it meets the requirements of
either subparagraph (2) or subpara-
graph (3) of this paragraph. Types of
organizations which, subject to the
provisions of this paragraph, generally
qualify under section 170(b)(1)(A)(vi) as
“publicly supported’ are publicly or
governmentally supported museums of
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history, art, or science, libraries, com-
munity centers to promote the arts, or-
ganizations providing facilities for the
support of an opera, symphony orches-
tra, ballet, or repertory drama or for
some other direct service to the gen-
eral public, and organizations such as
the American Red Cross or the United
Givers Fund.

(2) Determination whether an organiza-
tion is ‘‘publicly supported’’; 333 percent-
of-support test. An organization will be
treated as a ‘‘publicly supported’ orga-
nization if the total amount of support
which the organization ‘“‘normally” (as
defined in subparagraph (4) of this
paragraph) receives from governmental
units referred to in section 170(c)(1),
from contributions made directly or in-
directly by the general public, or from
a combination of these sources, equals
at least 33 1/3 percent of the total sup-
port ‘“‘normally’ received by the orga-
nization. See subparagraphs (6), (7), and
(8) of this paragraph for the definition
of ‘“‘support.” The application of this
test is illustrated by Example 1 of sub-
paragraph (9) of this paragraph.

(3) Determination whether an organiza-
tion is ‘‘publicly supported’; facts and
circumstances test for organizations fail-
ing to meet 33 1/3 percent-of-support test.
Even if an organization fails to meet
the 33 1/3 percent-of-support test de-
scribed in subparagraph (2) of this
paragraph, it will be treated as a ‘‘pub-
licly supported” organization if it nor-
mally receives a substantial part of its
support from governmental units, from
direct or indirect contributions from
the general public, or from a combina-
tion of these sources, and meets the
other requirements of this subpara-
graph. In order to satisfy this subpara-
graph, an organization must meet the
requirements of subdivisions (i) and (ii)
of this subparagraph in order to estab-
lish, under all the facts and cir-
cumstances, that it normally receives
a substantial part of its support from
governmental units or from direct or
indirect contributions from the general
public, and it must be in the nature of
a ‘‘publicly supported’” organization,
taking into account the factors de-
scribed in subdivisions (iii) through
(vii) of this subparagraph. The require-
ments and factors referred to in the
preceding sentence with respect to a
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“publicly supported”’ organization
(other than one described in subpara-
graph (2) of this paragraph) are:

(i) Ten percent-of-support limitation.
The percentage of support ‘“‘normally”
(as defined in subparagraph (4) of this
paragraph) received by an organization
from governmental units, from con-
tributions made directly or indirectly
by the general public, or from a com-
bination of these sources, must be
“‘substantial.”” For purposes of this
subparagraph, an organization will not
be treated as ‘‘normally’ receiving a
“substantial” amount of governmental
or public support unless the total
amount of governmental and public
support ‘‘normally’’ received equals at
least 10 percent of the total support
“normally’’ received by such organiza-
tion. See subparagraphs (6), (7), and (8)
of this paragraph for the definition of
‘“‘support.”’

(ii) Attraction of public support. An or-
ganization must be so organized and
operated as to attract new and addi-
tional public or governmental support
on a continuous basis. An organization
will be considered to meet this require-
ment if it maintains a continuous and
bona fide program for solicitation of
funds from the general public, commu-
nity, or membership group involved, or
if it carries on activities designed to
attract support from governmental
units or other organizations described
in section 170 (b)(1)(A)(i) through (vi).
In determining whether an organiza-
tion maintains a continuous and bona
fide program for solicitation of funds
from the general public or community,
consideration will be given to whether
the scope of its fundraising activities is
reasonable in light of its charitable ac-
tivities. Consideration will also be
given to the fact that an organization
may, in its early years of existence,
limit the scope of its solicitation to
persons deemed most likely to provide
seed money in an amount sufficient to
enable it to commence its charitable
activities and expand its solicitation
program.

In addition to the requirements set
forth in subdivisions (i) and (ii) of this
subparagraph which must be satisfied,
all pertinent facts and circumstances,
including the following factors, will be
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taken into consideration in deter-
mining whether an organization is
“publicly supported’” within the mean-
ing of subparagraph (1) of this para-
graph. However, an organization is not
generally required to satisfy all of the
factors in subdivisions (iii) through
(vii) of this subparagraph. The factors
relevant to each case and the weight
accorded to any one of them may differ
depending upon the nature and purpose
of the organization and the length of
time it has been in existence.

(iii) Percentage of financial support.
The percentage of support received by
an organization from public or govern-
mental sources will be taken into con-
sideration in determining whether an
organization is ‘‘publicly supported.”
The higher the percentage of support
above the 10 percent requirement of
subdivision (i) of this subparagraph
from public or governmental sources,
the lesser will be the burden of estab-
lishing the publicly supported nature
of the organization through other fac-
tors described in this subparagraph,
while the lower the percentage, the
greater will be the burden. If the per-
centage of the organization’s support
from public or governmental sources is
low because it receives a high percent-
age of its total support from invest-
ment income on its endowment funds,
such fact will be treated as evidence of
compliance with this subdivision if
such endowment funds were originally
contributed by a governmental unit or
by the general public. However, if such
endowment funds were originally con-
tributed by a few individuals or mem-
bers of their families, such fact will in-
crease the burden on the organization
of establishing compliance with the
other factors described in this subpara-
graph.

(iv) Sources of support. The fact that
an organization meets the requirement
of subdivision (i) of this subparagraph
through support from governmental
units or directly or indirectly from a
representative number of persons, rath-
er than receiving almost all of its sup-
port from the members of a single fam-
ily, will be taken into consideration in
determining whether an organization is
“publicly supported.” In determining
what is a ‘‘representative number of
persons,’’ consideration will be given to
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the type of organization involved, the
length of time it has been in existence,
and whether it limits its activities to a
particular community or region or to a
special field which can be expected to
appeal to a limited number of persons.

(v) Representative governing body. The
fact that an organization has a gov-
erning body which represents the broad
interests of the public, rather than the
personal or private interests of a lim-
ited number of donors (or persons
standing in a relationship to such do-
nors which is described in section
4946(a)(1)(C) through (G)) will be taken
into account in determining whether
an organization is ‘‘publicly sup-
ported.” An organization will be treat-
ed as meeting this requirement if it has
a governing body (whether designated
in the organization’s governing instru-
ment or bylaws as a Board of Directors,
Board of Trustees, etc.) which is com-
prised of public officials acting in their
capacities as such; of individuals se-
lected by public officials acting in
their capacities as such; of persons
having special knowledge or expertise
in the particular field or discipline in
which the organization is operating; of
community leaders, such as elected or
appointed officials, clergymen, edu-
cators, civic leaders, or other such per-
sons representing a broad cross-section
of the views and interests of the com-
munity; or, in the case of a member-
ship organization, of individuals elect-
ed pursuant to the organization’s gov-
erning instrument or bylaws by a
broadly based membership.

(vi) Awailability of public facilities or
services; public participation in programs
or policies. (A) The fact that an organi-
zation is of the type which generally
provides facilities or services directly
for the benefit of the general public on
a continuing basis (such as a museum
or library which holds open its building
and facilities to the public, a sym-
phony orchestra which gives public
performances, a conservation organiza-
tion which provides educational serv-
ices to the public through the distribu-
tion of educational materials, or an old
age home which provides domiciliary
or nursing services for members of the
general public) will be considered evi-
dence that such organization is ‘“‘pub-
licly supported.”
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(B) The fact that an organization is
an educational or research institution
which regularly publishes scholarly
studies that are widely used by colleges
and universities or by members of the
general public will also be considered
evidence that such organization is
“publicly supported.”

(C) Similarly, the following factors
will also be considered evidence that
an organization is ‘‘publicly sup-
ported:”

(I) The participation in, or sponsor-
ship of, the programs of the organiza-
tion by members of the public having
special knowledge or expertise, public
officials, or civic or community lead-
ers;

(2) The maintenance of a definitive
program by an organization to accom-
plish its charitable work in the com-
munity, such as slum clearance or de-
veloping employment opportunities;
and

(3) The receipt of a significant part of
its funds from a public charity or gov-
ernmental agency to which it is in
some way held accountable as a condi-
tion of the grant, contract, or con-
tribution.

(vii) Additional factors pertinent to
membership organizations. The following
are additional factors to be considered
in determining whether a membership
organization is ‘‘publicly supported’:

(A) Whether the solicitation for dues-
paying members is designed to enroll a
substantial number of persons in the
community or area, or in a particular
profession or field of special interest
(taking into account the size of the
area and the nature of the organiza-
tion’s activities);

(B) Whether membership dues for in-
dividual (rather than institutional)
members have been fixed at rates de-
signed to make membership available
to a broad cross section of the inter-
ested public, rather than to restrict
membership to a limited number of
persons; and

(C) Whether the activities of the or-
ganization will be likely to appeal to
persons having some broad common in-
terest or purpose, such as educational
activities in the case of alumni asso-
ciations, musical activities in the case
of symphony societies, or civic affairs
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in the case of parent-teacher associa-
tions.

See Examples (2) through (5) contained
in subparagraph (9) of this paragraph
for illustrations of this subparagraph.

(4) Definition of ‘“‘normally’; general
rule—(i) Normally; one-third support test.
For purposes of subparagraph (2) of this
paragraph, an organization will be con-
sidered as ‘‘normally’’ meeting the 33 1/
3 percent-of-support test for its current
taxable year and the taxable year im-
mediately succeeding its current year,
if, for the 4 taxable years immediately
preceding the current taxable year, the
organization meets the 33 1/3 percent-
of-support test described in subpara-
graph (2) of this paragraph on an aggre-
gate basis.

(i1) Normally; facts and circumstances
test. For purposes of subparagraph (3) of
this paragraph, an organization will be
considered as ‘‘normally’” meeting the
requirements of subparagraph (3) of
this paragraph for its current taxable
year and the taxable year immediately
succeeding its current year, if, for the
4 taxable years immediately preceding
the current taxable year, the organiza-
tion meets the requirements of sub-
paragraph (3) (i) and (ii) of this para-
graph on an aggregate basis and satis-
fies a sufficient combination of the fac-
tors set forth in subparagraph (3) (iii)
through (vii) of this paragraph. In the
case of subparagraph (3) (iii) and (iv) of
this paragraph, facts pertinent to years
preceding 4 taxable years immediately
preceding the current taxable year may
also be taken into consideration. The
combination of factors set forth in sub-
paragraph (3) (iii) through (vii) of this
paragraph which an organization ‘‘nor-
mally’” must meet does not have to be
the same for each 4-year period so long
as there exists a sufficient combination
of factors to show compliance with sub-
paragraph (3) of this paragraph.

(iii) Special rule. The fact that an or-
ganization has ‘“‘normally” met the re-
quirements of subparagraph (2) of this
paragraph for a current taxable year,
but is unable ‘“‘normally’’ to meet such
requirements for a succeeding taxable
year, will not in itself prevent such or-
ganization from meeting the require-
ments of subparagraph (3) of this para-
graph for such succeeding taxable year.
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(iv) Ilustration. The application of
subdivisions (i), (ii), and (iii) of this
subparagraph may be illustrated by the
following example:

Example X, an organization described in
section 170(c)(2), meets the 33 1/3 percent-of-
support test described in subparagraph (2) of
this paragraph in taxable year 1975 on the
basis of support received during taxable
years 1971, 1972, 1973, and 1974. It therefore
“normally’” meets the requirements of sub-
paragraph (2) of this paragraph for 1975 and
1976, the taxable year immediately suc-
ceeding 1975 (the current taxable year). For
the taxable year 1976, X is unable to meet the
33 1/3 percent-of-support test described in
subparagraph (2) of this paragraph on the
basis of support received during taxable
years 1972, 1973, 1974, and 1975. If X can meet
the requirements of subparagraph (3) of this
paragraph on the basis of taxable years 1972,
1973, 1974, and 1975, X will meet the require-
ments of subparagraph (3) of this paragraph
for 1977 (the taxable year immediately suc-
ceeding 1976, the current taxable year) under
subdivision (ii) of this subparagraph. How-
ever, if on the basis of both the taxable years
1972 through 1975 and 1973 through 1976, X,
fails to meet the requirements of both sub-
paragraphs (2) and (3) of this paragraph, X
will not be described in section
170(b)(1)(A)(vi) for 1977. However, X will not
be disqualified as a section 170(b)(1)(A)(vi) or-
ganization for taxable year 1976, because it
“normally’” met the requirements of sub-
paragraph (2) of this paragraph on the basis
of the taxable years 1971 through 1974, unless
the provisions of subdivision (v) of this sub-
paragraph become applicable.

(v) Ezxception for material changes in
sources of support—(A) In general. If for
the current taxable year there are sub-
stantial and material changes in an or-
ganization’s sources of support other
than changes arising from unusual
grants excluded under subparagraph
(6)(ii) of this paragraph, then in apply-
ing subparagraph (2) or (3) of this para-
graph, neither the 4-year computation
period applicable to such year as an
immediately succeeding taxable year
or as a current taxable year shall
apply, and in lieu of such computation
periods there shall be applied a com-
putation period consisting of the tax-
able year of substantial and material
changes and the 4 taxable years imme-
diately preceding such year. Thus, for
example, if there are substantial and
material changes in an organization’s
sources of support for taxable year
1976, then even though such organiza-
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tion meets the requirements of sub-
paragraph (2) or (3) of this paragraph
based on a computation period of tax-
able years 1971-74 or 1972-75, such an or-
ganization will not meet the require-
ments of section 170(b)(1)(A)(vi) unless
it meets the requirements of subpara-
graph (2) or (3) of this paragraph for a
computation period consisting of the
taxable years 1972-76. See Example 3 in
§1.509(a)-3(c)(6) for an illustration of a
similar rule. An example of a substan-
tial and material change is the receipt
of an unusually large contribution or
bequest which does not qualify as an
unusual grant under subparagraph
(6)(ii) of this paragraph. See subpara-
graph (6)(iv)(b) of this paragraph as to
the procedure for obtaining a ruling
whether an unusually large grant may
be excluded as an unusual grant.

(B) Status of grantors and contributors.
If as a result of (a) of this subdivision,
an organization is not able to meet the
requirements of either the 33 1/3 per-
cent-of-support test described in sub-
paragraph (2) of this paragraph, or the
facts and circumstances test described
in subparagraph (3) of this paragraph
for its current taxable year, its status
(with respect to a grantor or contrib-
utor under sections 170, 507, 545(b)(2),
5566(b)(2), 642(c), 4942, 4945, 2055,
2106(a)(2), and 2522) will not be affected
until notice of change of status under
section 170(b)(1)(A)(vi) is made to the
public (such as by publication in the
Internal Revenue Bulletin). The pre-
ceding sentence shall not apply, how-
ever, if the grantor or contributor was
responsible for, or was aware of, the
substantial and material change re-
ferred to in (a) of this subdivision, or
acquired knowledge that the Internal
Revenue Service had given notice to
such organization that it would be de-
leted from classification as a section
170(b)(1)(A)(vi) organization.

(C) Reliance by grantors and contribu-
tors. A grantor or contributor, other
than one of the organization’s found-
ers, creators, or foundation managers
(within the meaning of section 4946(b))
will not be considered to be responsible
for, or aware of, the substantial and
material change referred to in (a) of
this subdivision, if such grantor or con-
tributor has made such grant or con-
tribution in reliance upon a written
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statement by the grantee organization
that such grant or contribution will
not result in the loss of such organiza-
tion’s classification as a publicly sup-
ported organization as described in sec-
tion 170(b)(1)(A)(vi). Such statement
must be signed by a responsible officer
of the grantee organization and must
set forth sufficient information, in-
cluding a summary of the pertinent fi-
nancial data for the 4 preceding years,
to assure a reasonably prudent man
that his grant or contribution will not
result in the loss of the grantee organi-
zation’s classification as a publicly
supported organization as described in
section 170(b)(1)(A)(vi). If a reasonable
doubt exists as to the effect of such
grant or contribution, or if the grantor
or contributor is one of the organiza-
tions’ founders, creators, or foundation
managers, the procedure set forth in
subparagraph (6)(iv)(b) of this para-
graph may be followed by the grantee
organization for the protection of the
grantor or contributor.

(vi) Special rule for new organizations.
If an organization has been in existence
for at least 1 taxable year consisting of
at least 8 months, but for fewer than 5
taxable years, the number of years for
which the organization has been in ex-
istence immediately preceding each
current taxable year being tested will
be substituted for the 4-year period de-
scribed in subdivision (i) or (ii) of this
subparagraph to determine whether the
organization ‘‘normally’ meets the re-
quirements of subparagraph (2) or (3) of
this paragraph. However, if subdivision
(v)(a) of this subparagraph applies,
then the period consisting of the num-
ber of years for which the organization
has been in existence (up to and includ-
ing the current year) will be sub-
stituted for the 4-year period described
in subdivision (i) or (ii) of this subpara-
graph. An organization which has been
in existence for at least 1 taxable year,
consisting of 8 or more months, may be
issued a ruling or determination letter
if it “normally’”’ meets the require-
ments of subparagraph (2) or (3) of this
paragraph for the number of years de-
scribed in this subdivision. Such an or-
ganization may apply for a ruling or
determination letter under the provi-
sions of this subparagraph, rather than
under the provisions of subparagraph
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(5) of this paragraph. The issuance of a
ruling or determination letter will be
discretionary with the Commissioner.
See subparagraph (5)(v) of this para-
graph as to the initial determination of
the status of a newly created organiza-
tion. This subdivision shall not apply
to those organizations receiving an ex-
tended advance ruling under subpara-
graph (5)(iv) of this paragraph.

(vii) Special rule for organizations with
eristing ruling. This subdivision shall
apply to an organization that prior to
January 1, 1970, had received a ruling
or determination letter which has not
been expressly revoked holding the or-
ganization to be a publicly supported
organization described in section
170(b)(1)(A)(vi) and with respect to
which the facts and circumstances on
which the ruling was based have not
substantially changed. An organization
to which this subdivision applies shall
be treated as an or ganization de-
scribed in section 170(b)(1)(A)(vi) for a
period not ending prior to 90 days after
December 29, 1972. In addition, with re-
spect to a grantor or contributor under
sections 170, 507, 545(b)(2), 556(b)(2),
642(c), 4942, 4945, 2055, 2106(a)(2), and
2522, the status of an organization to
which this subdivision applies will not
be affected until notice of change of
status under section 170(b)(1)(A)(vi) is
made to the public (such as by publica-
tion in the Internal Revenue Bulletin).
The preceding sentence shall not apply
if the grantor or contributor had pre-
viously acquired knowledge that the
Internal Revenue Service had given no-
tice to such organization that it would
be deleted from classification as a sec-
tion 170(b)(1)(A)(vi) organization.

(viii) Termination of status. For the
transitional rules applicable to an or-
ganization that is unable to meet the
requirements of this paragraph for its
first taxable year beginning after De-
cember 31, 1969 (as extended by §1.507-
2(j)) and wishes to terminate its pri-
vate foundation status, see §1.507-2(c)
(2) and (3).

(ix) Status of ruling. The provisions of
this subparagraph do not require an or-
ganization to file a new application
with the Internal Revenue Service
every 2 years in order to maintain or
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reaffirm its status as a ‘‘publicly sup-
ported” organization described in sec-
tion 170(b)(1)(A)(Vi).

() Advance rulings to mewly created
organizations—(i) In general. A ruling or
determination letter that an organiza-
tion 1is described in section 170
(b)(1)(A)(vi) will not be issued to a
newly created organization prior to the
close of its first taxable year consisting
of at least 8 months. However, such or-
ganization may request a ruling or de-
termination letter that it will be treat-
ed as a section 170(b)(1)(A)(vi) organiza-
tion for its first 2 taxable years (or its
first 3 taxable years, if its first taxable
year consists of less than 8 months).
For purposes of this section, such 2- or
3-year period, whichever is applicable,
shall be referred to as the advance rul-
ing period. Such an advance ruling or
determination letter may be issued if
the organization can reasonably be ex-
pected to meet the requirements of
subparagraph (2) or (3) of this para-
graph during the advance ruling period.
The issuance of a ruling or determina-
tion letter will be discretionary with
the Commissioner.

(i1) Basic consideration. In deter-
mining whether an organization can
reasonably be expected (within the
meaning of subdivision (i) of this sub-
paragraph) to meet the requirements of
subparagraph (2) or (3) of this para-
graph for its advance ruling period or
extended advance ruling period as pro-
vided in subdivision (iv) of this sub-
paragraph, if applicable, the basic con-
sideration is whether its organizational
structure, proposed programs or activi-
ties, and intended method of operation
are such as to attract the type of
broadly based support from the general
public, public charities, and govern-
mental units which is necessary to
meet such tests. The information to be
considered for this purpose shall con-
sist of all pertinent facts and cir-
cumstances relating to the require-
ments set forth in subparagraph (3) of
this paragraph.

(iii) Status of newly created
organizations—(A) Advance ruling. This
subdivision shall apply to a newly cre-
ated organization which has received
an advance ruling or determination let-
ter under subdivision (i) of this sub-
paragraph, or an extended advance rul-
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ing or determination letter under sub-
division (iv) of this subparagraph, that
it will be treated as a section
170(b)(1)(A)(vi) organization for its ad-
vance or extended advance ruling pe-
riod. So long as such an organization’s
ruling or determination letter has not
been terminated by the Commissioner
before the expiration of the advance or
extended advance ruling period, then
whether or not such organization has
satisfied the requirements of subpara-
graph (2) or (3) of this paragraph during
such advance or extended advance rul-
ing period, such an organization will be
treated as an organization described in
section 170(b)(1)(A)(vi) in accordance
with (b) and (¢) of this subdivision,
both for purposes of the organization
and any grantor or contributor to such
organization.

(B) Reliance period. Except as pro-
vided in (a) and (c¢) of this subdivision,
anorganization describedin (a) of
thissubdivision will be treated as an
organization described in section
170(b)(1)(A)(vi) for all purposes other
than sections 507(d) and 4940 for the pe-
riod beginning with its inception and
ending 90 days after its advance or ex-
tended advance ruling period. Such pe-
riod will be extended until a final de-
termination is made of such an organi-
zation’s status only if the organization
submits, within the 90-day period, in-
formation needed to determine whether
it meets the requirements of subpara-
graph (2) or (3) of this paragraph for its
advance or extended advance ruling pe-
riod (even if such organization fails to
meet the requirements of such subpara-
graph (2) or (3)). However, since this
subparagraph does not apply to the tax
imposed by section 4940, if it is subse-
quently determined that the organiza-
tion was a private foundation from its
inception, then the tax imposed by sec-
tion 4940 shall be due without regard to
the advance or extended advance ruling
or determination letter. Consequently,
if any amount of tax under section 4940
in such a case is not paid on or before
the last date prescribed for payment,
the organization is liable for interest
in accordance with section 6601. How-
ever, since any failure to pay such tax
during the period referred to in this
subparagraph is due to reasonable
cause, the penalty under section 6651
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with respect to the tax imposed by sec-
tion 4940 shall not apply.

(C) Grantors or contributors. If a ruling
or determination letter is terminated
by the Commissioner prior to the expi-
ration of the period described in (b) of
this subdivision, for purposes of sec-
tions 170, 507, 545(b)(2), 556(b)(2), 642(c),
4942, 4945, 20565, 2106(a)(2), and 2522, the
status of grants or contributions with
respect to grantors or contributors to
such organizations will not be affected
until notice of change of status of such
organization is made to the public
(such as by publication of the Internal
Revenue Bulletin). The preceding sen-
tence shall not apply however, if the
grantor or contributor was responsible
for, or aware of, the act or failure to
act that resulted in the organization’s
loss of classification under section
170(b)(1)(A)(vi) or acquired knowledge
that the Internal Revenue Service had
given notice to such organization that
it would be deleted from such classi-
fication. Prior to the making of any
grant or contribution which allegedly
will not result in the grantee’s loss of
classification under section
170(b)(1)(A)(vi), a potential grantee or-
ganization may request a ruling wheth-
er such grant or contribution may be
made without such loss of classifica-
tion. A request for such ruling may be
filed by the grantee organization with
the district director. The issuance of
such ruling will be at the sole discre-
tion of the Commissioner. The organi-
zation must submit all information
necessary to make a determination on
the factors referred to in subparagraph
(6)(iii) of this paragraph. If a favorable
ruling is issued, such ruling may be re-
lied upon by the grantor or contributor
of the particular contribution in ques-
tion for purposes of sections 170, 507,
545(b)(2), 556(b)(2), 642(c), 4942, 4945, 2055,
2106(a)(2), and 2522 and by the grantee
organization for purposes of subpara-
graph (6)(ii) of this paragraph.

(iv) Extension of advance ruling period.
(A) The advance ruling period de-
scribed in subdivision (i) of this sub-
paragraph shall be extended for a pe-
riod of 3 taxable years after the close of
the unextended advance ruling period if
the organization so requests, but only
if such organization’s request accom-
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panies its request for an advance ruling
and is filed with a consent under sec-
tion 6501(c)(4) to the effect that the pe-
riod of limitation upon assessment
under section 4940 for any taxable year
within the extended advance ruling pe-
riod shall not expire prior to 1 year
after the date of the expiration of the
time prescribed by law for the assess-
ment of a deficiency for the last tax-
able year within the extended advance
ruling period. An organization’s ex-
tended advance ruling period is 5 tax-
able years if its first taxable year con-
sists of at least 8 months, or is 6 years
if its first taxable year is less than 8
months.

(B) Notwithstanding (a) of this sub-
division, an organization which has re-
ceived or applied for an advance ruling
prior to January 29, 1973, may file its
request for the 3-year extension within
90 days from such date, but only if it
files the consents required in this sec-
tion.

(C) See subdivision (v) of this sub-
paragraph for the effect upon the ini-
tial determination of status of an orga-
nization which receives a ruling for an
extended advance ruling period.

(v) Initial determination of status. (A)
The initial determination of status of a
newly created organization is the first
determination (other than by issuance
of an advance ruling or determination
letter under subdivision (i) of this sub-
paragraph or an extended advance rul-
ing or determination letter under sub-
division (iv) of this subparagraph) that
the organization will be considered as
“‘normally” meeting the requirements
of subparagraph (2) or (3) of this para-
graph for a period beginning with its
first taxable year.

(B) In the case of a new organization
whose first taxable year is at least 8
months, except as provided for in sub-
division (v)(d) of this subparagraph, the
initial determination of status shall be
based on a computation period of ei-
ther the first taxable year or the first
and second taxable years.

(C) In the case of a new organization
whose first taxable year is less than 8
taxable months, except as provided for
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in subdivision (v)(d) of this subpara-
graph, the initial determination of sta-
tus shall be based on a computation pe-
riod of either the first and second tax-
able years or the first, second, and
third taxable years.

(D) In the case of an organization
which has received a ruling or deter-
mination letter for an extended ad-
vance ruling period under subdivision
(iv) of this subparagraph, the initial de-
termination of status shall be based on
a computation period of all of the tax-
able years in the extended advance rul-
ing period. However, where the ruling
or determination letter for an extended
advance ruling period under subdivi-
sion (iv) of this subparagraph is termi-
nated by the Commissioner prior to the
expiration of the relevant period de-
scribed in subdivision (iii)(b) of this
subparagraph, the initial determina-
tion of status shall be based on a com-
putation period of the period provided
in (b) or (¢) of this subdivision or, if
greater, the number of years to which
the advance ruling applies.

(E) An initial determination that an
organization will be considered as
“normally’” meeting the requirements
of subparagraph (2) or (3) of this para-
graph shall be effective for each tax-
able year in the computation period
plus (except as provided by subpara-
graph (4)(v)(a) of this paragraph, relat-
ing to material changes in sources of
support) the 2 taxable years imme-
diately succeeding the computation pe-
riod. Therefore, in the case of an orga-
nization referred to in (b) of this sub-
division to which subparagraph
4)(v)(a) of this paragraph does not
apply, with respect to its first, second,
and third taxable years, such an orga-
nization shall be described in section
170(b)(1)(A)(vi) if it meets the require-
ments of subparagraph (2) or (3) of this
paragraph for either its first taxable
year or for its first and second taxable
years on an aggregate basis. In addi-
tion, if it meets the requirements of
subparagraph (2) or (3) of this para-
graph for its first and second taxable
years, it shall be described in section
170(b)(1)(A)(vi) for its fourth taxable
year. Once an organization is consid-
ered as ‘‘normally” meeting the re-
quirements of subparagraph (2) or (3) of
this paragraph for a period specified
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under this subdivision, subparagraph
4) (i), (ii), (v), or (vi) of this paragraph
shall apply.

(F) The provisions of this subdivision
may be illustrated by the following ex-
amples:

Example 1. X, a calendar year organization
described in section 501(c)(3), is created in
February 1972. The support received from the
public in 1972 by X will satisfy the one-third
support test described in subparagraph (4)(i)
of this paragraph over its first taxable year,
1972. X may therefore get an initial deter-
mination that it meets the requirements of
subparagraph (2) of this paragraph for its
first taxable year beginning in February 1972
and ending on December 31, 1972. This deter-
mination will be effective for taxable years
1972, 1973, and 1974.

Example 2. Assume the same facts as in Ex-
ample (1) except that X also receives a sub-
stantial contribution from one individual in
1972 which is not excluded from the denomi-
nator of the one-third support fraction de-
scribed in subparagraph (4)(i) of this para-
graph by reason of the unusual grant provi-
sion of subparagraph (6)(ii) of this paragraph.
Because of this substantial contribution, X
fails to satisfy the one-third support test
over its first taxable year, 1972. X also fails
to satisfy the ‘‘facts and circumstances’ test
described in subparagraph (4)(ii) of this para-
graph for its first taxable year, 1972. How-
ever, the support received from the public
over X’s first and second taxable years in the
aggregate will satisfy the one-third support
test. X may therefore get an initial deter-
mination that it meets the requirements of
subparagraph (2) of this paragraph for its
first and second taxable years in the aggre-
gate beginning in February 1972 and ending
on December 31, 1973. This determination
will be effective for taxable years 1972, 1973,
1974, and 1975.

Example 3. Y, a calendar year organization
described in section 501(c)(3), is created in
July 1972. Y requests and receives an ex-
tended advance ruling period of 5 full taxable
years plus its initial short taxable year of 6
months under subparagraph (5)(iv) of this
paragraph. The extended advance ruling pe-
riod begins in July 1972 and ends on Decem-
ber 31, 1977. The support received from the
public over Y’s first through sixth taxable
yvears in the aggregate will satisfy the one-
third support test described in subparagraph
(4)(i) of this paragraph. Therefore, Y in 1978
may get an initial determination that it
meets the requirements of subparagraph (2)
of this paragraph in the aggregate over all
the taxable years in its extended advance
ruling period beginning in July 1972 and end-
ing on December 31, 1977. This determination
will be effective for taxable years 1972
through 1979.
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Example 4. Assume the same facts as in Ex-
ample (3) except that the ruling for the ex-
tended advance ruling period is terminated
prospectively at the end of 1975, so that Y
may not rely upon such ruling for 1976 or any
succeeding year. The support received from
the public over Y’s first through fourth tax-
able years (1972 through 1975) will not satisfy
either the one-third support test described in
subparagraph (4)(i) of this paragraph, or the
“facts and circumstances’ test described in
subparagraph (4)(ii) of this paragraph. Be-
cause the ruling was terminated the com-
putation period for Y’s initial determination
of status is the period 1972 through 1975.
Since Y has not met the requirements of ei-
ther subparagraph (2) or (3) of this paragraph
for such computation period, Y is not de-
scribed in section 170(b)(1)(A)(vi) for purposes
of its initial determination of status. If Y is
not described in section 170(b)(1)(A) (1)
through (v) or section 509(a) (2), (3), or (4),
then Y is a private foundation. As of 1976, Y
shall be treated as a private foundation for
all purposes (except as provided in subdivi-
sion (iii)(c) of this subparagraph with respect
to grantors and contributors), and as of July
1972 for purposes of the tax imposed by sec-
tion 4940 and for purposes of section 507(d)
(relating to aggregate tax benefit).

(vi) Failure to obtain advance ruling.
(A) Unless a newly created organiza-
tion has obtained an advance ruling or
determination letter under subdivision
(i) of this subparagraph, or an extended
advance ruling or determination letter
under subdivision (iv) of this subpara-
graph, that it will be treated as a sec-
tion 170(b)(1)(A)(vi) organization for its
advance or extended advance ruling pe-
riod, it cannot rely upon the possibility
it will meet the requirements of sub-
paragraph (2) or (3) of this paragraph
for a taxable year which begins before
the close of either applicable computa-
tion period provided for in subdivision
(v) (b) or (c) of this subparagraph.
Therefore, such an organization, in
order to avoid the risk of subsequently
being determined to be a private foun-
dation because of failure to qualify
under section 170(b)(1)(A)(vi) and there-
fore under section 509(a)(1), may com-
ply with the rules applicable to private
foundations and may pay, for example,
the tax imposed by section 4940. In that
event, if the organization subsequently
meets the requirements of subpara-
graph (2) or (3) of this paragraph for ei-
ther applicable computation period, it
shall be treated as a section
170(b)(1)(A)(vi) organization from its
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inception and, therefore, any tax im-
posed under chapter 42 shall be re-
funded and section 509(b) shall not
apply.

(B) If a newly created organization
fails to obtain an advance ruling or de-
termination letter under subdivision (i)
of this subparagraph, or an extended
advance ruling or determination letter
under subdivision (iv) of this subpara-
graph, and fails to meet the require-
ments of subparagraph (2) or (3) of this
paragraph for the first applicable com-
putation period provided for in subdivi-
sion (v) (b) or (c) of this subparagraph,
see section 6651 for penalty for failure
to file return and pay tax.

(6) Definition of support;, meaning of
general public—@{i) In general. In deter-
mining whether the 33 1/3 percent-of-
support test described in subparagraph
(2) of this paragraph or the 10 percent-
of-support limitation described in sub-
paragraph (3)(i) of this paragraph is
“‘normally’” met, contributions by an
individual, trust; or corporation shall
be taken into account as ‘‘support”
from direct or indirect contributions
from the general public only to the ex-
tent that the total amount of the con-
tributions by any such individual,
trust, or corporation during the period
described in subparagraph (4) (i), (ii),
(v), or (vi) or (5)(v) of this paragraph
does not exceed 2 percent of the organi-
zation’s total support for such period,
except as provided in subdivision (ii) of
this subparagraph. Therefore, any con-
tribution by one individual will be in-
cluded in full in the denominator of the
fraction determining the 33 1/3 percent-
of-support or the 10 percent-of-support
limitation, but will only be includible
in the numerator of such fraction to
the extent that such amount does not
exceed 2 percent of the denominator. In
applying the 2 percent limitation, all
contributions made by a donor and by
any person or persons standing in a re-
lationship to the donor which is de-
scribed in section 4946(a)(1) (C) through
(G) and the regulations thereunder
shall be treated as made by one person.
The 2 percent limitation shall not
apply to support received from govern-
mental units referred to in section
170(c)(1) or to contributions from orga-
nizations described in section
170(b)(1)(A)(vi), except as provided in
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subdivision (v) of this subparagraph.
For purposes of subparagraphs (2), (3)(1)
and (7)(ii)(b) of this paragraph, the
term ‘‘indirect contributions from the
general public” includes contributions
received by the organization from orga-
nizations (such as section
170(b)(1)(A)(vi) organizations) which
normally receive a substantial part of
their support from direct contributions
from the general public, except as pro-
vided in subdivision (v) of this subpara-
graph. See the examples in subpara-
graph (9) of this paragraph for the ap-
plication of this subdivision. For pur-
poses of this paragraph (e), the term
contributions includes qualified sponsor-
ship payments (as defined in §1.513-4)
in the form of money or property (but
not services).

(ii) Exclusion of unusual grants. For
purposes of applying the 2 percent limi-
tation described in subdivision (i) of
this subparagraph to determine wheth-
er the 33 1/3 percent-of-support test in
subparagraph (2) of this paragraph or
the 10 percent-of-support limitation in
subparagraph (3)(i) of this paragraph is
satisfied, one or more contributions
may be excluded from both the numer-
ator and the denominator of the appli-
cable percent-of-support fraction if
such contributions meet the require-
ments of subdivision (iii) of this sub-
paragraph. The exclusion provided by
this subdivision is generally intended
to apply to substantial contributions
or bequests from disinterested parties
which contributions or bequests:

(A) Are attracted by reason of the
publicly supported nature of the orga-
nization;

(B) Are unusual or unexpected with
respect to the amount thereof; and

(C) Would, by reason of their size, ad-
versely affect the status of the organi-
zation as normally being publicly sup-
ported for the applicable period de-
scribed in subparagraph (4) or (5) of
this paragraph.

In the case of a grant (as defined in
§1.509(a)-3(g) ) which meets the require-
ments of this subdivision, if the terms
of the granting instrument (whether
executed before or after 1969) require
that the funds be paid to the recipient
organization over a period of years, the
amount received by the organization
each year pursuant to the terms of
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such grant may be excluded for such
year. However, no item of gross invest-
ment income may be excluded under
this subparagraph. The provisions of
this subparagraph shall apply to ex-
clude unusual grants made during any
of the applicable periods described in
subparagraph (4), (5), or (6) of this para-
graph. See subdivision (iv) of this sub-
paragraph as to reliance by a grantee
organization upon an unusual grant
ruling under this subparagraph.

(iii) Determining factors. In deter-
mining whether a particular contribu-
tion may be excluded under subdivision
(ii) of this subparagraph all pertinent
facts and circumstances will be taken
into comnsideration. No single factor
will necessarily be determinative. For
some of the factors similar to the fac-
tors to be considered, see §1.509(a)-
3(c)(4).

(iv) Grantors and contributors. (A) As
to the status of grants and contribu-
tions which result in substantial and
material changes in the organization
(as described in subparagraph (4)(v)(a)
of this paragraph) and which fail to
meet the requirements for exclusion
under subdivision (ii) of this subpara-
graph, see the rules prescribed in sub-
paragraph (4)(v) (b) and (c) of this para-
graph.

(B) Prior to the making of any grant
or contribution which will allegedly
meet the requirements for exclusion
under subdivision (ii) of this subpara-
graph, a potential grantee organization
may request a ruling whether such
grant or contribution may be so ex-
cluded. Requests for such ruling may
be filed by the grantee organization
with the district director. The issuance
of such ruling will be at the sole discre-
tion of the Commissioner. The organi-
zation must submit all information
necessary to make a determination on
the factors referred to in subdivision
(iii) of this subparagraph. If a favorable
ruling is issued, such ruling may be re-
lied upon by the grantor or contributor
of the particular contribution in ques-
tion for purposes of sections 170, 507,
545(b)(2), 556(b)(2), 642(c), 4942, 4945, 2055,
2106(a)(2), and 2522 and by the grantee
organization for purposes of subdivi-
sion (ii) of this subparagraph.
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(v) Grants from public charities. Pursu-
ant to subdivision (i) of this subpara-
graph, contributions received from a
governmental unit or from a section
170(b)(1)(A)(vi) organization are not
subject to the 2 percent limitation de-
scribed in that subdivision unless such
contributions represent amounts which
have been expressly or impliedly ear-
marked by a donor to such govern-
mental unit or section 170(b)(1)(A)(Vi)
organization as being for, or for the
benefit of, the particular organization
claiming section 170 (b)(1)(A)(vi) sta-
tus. See §1.509(a)-3 (j)(3) for examples
illustrating the rules of this subdivi-
sion.

() Definition of support; special rules
and meaning of terms—(i) Definition of
support. For purposes of this paragraph,
the term support shall be as defined in
section 509(d) (without regard to sec-
tion 509(d)(2)). The term ‘‘support’ does
not include:

(A) Any amounts received from the
exercise or performance by an organi-
zation of its charitable, educational, or
other purpose or function constituting
the basis for its exemption under sec-
tion 501(a). In general, such amounts
include amounts received from any ac-
tivity the conduct of which is substan-
tially related to the furtherance of
such purpose or function (other than
through the production of income), or

(B) Contributions of services for
which a deduction is not allowable.

For purposes of the 33 1/3 percent-of-
support test in subparagraph (2) of this
paragraph and the 10 percent-of-sup-
port limitation in subparagraph (3)(i)
of this paragraph, all amounts received
which are described in (a) or (b) of this
division are to be excluded from both
the numerator and the denominator of
the fractions determining compliance
with such tests, except as provided in
subdivision (ii) of this subparagraph.

(i1) Organizations dependent primarily
on gross receipts from related activities.
Notwithstanding the provisions of sub-
division (i) of this subparagraph, an or-
ganization will not be treated as satis-
fying the 33 1/3 percent-of-support test
in subparagraph (2) of this paragraph
or the 10 percent-of-support limitation
in subparagraph (3)(i) of this paragraph
if it receives:
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(A) Almost all of its support (as de-
fined in section 509(d)) from gross re-
ceipts from related activities; and

(B) An insignificant amount of its
support from governmental units
(without regard to amounts referred to
in subdivision (i)(a) of this subpara-
graph) and contributions made directly
or indirectly by the general public.

For example X, an organization de-
scribed in section 501(c)(3), is con-
trolled by A, its president. X received
$500,000 during the 4 taxable years im-
mediately preceding its current tax-
able year under a contract with the De-
partment of Transportation, pursuant
to which X has engaged in research to
improve a particular vehicle used pri-
marily by the Federal Government.
During this same period, the only other
support received by X consisted of
$5,000 in small contributions primarily
from X’s employees and business asso-
ciates. The $5600,000 amount constitutes
support under section 509(d)(2) and
509(d)(2)(a) of this subdivision. Under
these circumstances, X meets the con-
ditions of (a) and (b) of this subdivision
and will not be treated as meeting the
requirements of either subparagraph (2)
or subparagraph (3) of this paragraph.
As to the rules applicable to organiza-
tions which fail to qualify under sec-
tion 170(b)(1)(A)(vi) because of the pro-
visions of this subdivision, see section
509(a)(2) and the regulations there-
under. For the distinction between
gross receipts (as referred to in section
509(d)(2)) and gross investment income
(as referred to in section 509(d)(4)), see
§1.509(a)-3(m).

(iii) Membership fees. For purposes of
this subparagraph, the term ‘‘support”
shall include ‘‘membership fees’’ with-
in the meaning of §1.509(a)-3(h) (that
is, if the basic purpose for making a
payment is to provide support for the
organization rather than to purchase
admissions, merchandise, services, or
the use of facilities).

(8) Support from a governmental unit.
(i) For purposes of subparagraphs (2)
and (3)(i) of this paragraph, the term
“support from a governmental unit”
includes any amounts received from a
governmental unit, including dona-
tions or contributions and amounts re-
ceived in connection with a contract
entered into with a governmental unit
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for the performance of services or in
connection with a Government re-
search grant. However, such amounts
will not constitute ‘‘support from a
governmental unit” for such purposes
if they constitute amounts received
from the exercise or performance of the
organization’s exempt functions as pro-
vided in subparagraph (7)(i)(a) of this
paragraph.

(ii) For purposes of subdivision (i) of
this subparagraph, any amount paid by
a governmental unit to an organization
is not to be treated as received from
the exercise or performance of its char-
itable, educational, or other purpose or
function constituting the basis for its
exemption under section 501(a) (within
the meaning of subparagraph (7)(i)(a) of
this paragraph) if the purpose of the
payment is primarily to enable the or-
ganization to provide a service to, or
maintain a facility for, the direct ben-
efit of the public (regardless of whether
part of the expense of providing such
service or facility is paid for by the
public), rather than to serve the direct
and immediate needs of the payor. For
example:

(A) Amounts paid for the mainte-
nance of library facilities which are
open to the public.

(B) Amounts paid under Government
programs to nursing homes or homes
for the aged in order to provide health
care or domiciliary services to resi-
dents of such facilities, and

(C) Amounts paid to child placement
or child guidance organizations under
Government programs for services ren-
dered to children in the community,
are considered payments the purpose of
which is primarily to enable the recipi-
ent organization to provide a service or
maintain a facility for the direct ben-
efit of the public, rather than to serve
the direct and immediate needs of the
payor. Furthermore, any amount re-
ceived from a governmental unit under
circumstances such that the amount
would be treated as a ‘‘grant’” within
the meaning of §1.509(a)-3(g) will gen-
erally constitute ‘‘support from a gov-
ernmental unit”’ described in this sub-
division, rather than an amount de-
scribed in subparagraph (7)(i)(a) of this
paragraph.

(9) Examples. The application of sub-
paragraphs (1) through (8) of this para-
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graph may be illustrated by the fol-
lowing examples:

Example 1. (a) M is an organization referred
to in section 170(c)(2). For the years 1970
through 1973 (the applicable period with re-
spect to the taxable year 1974 under subpara-
graph (4) of this paragraph), M received sup-
port (as defined in subparagraphs (6) through
(8) of this paragraph) of $600,000 from the fol-
lowing sources:

Investment income
City Y (a governmental unit referred to in

$300,000

section 170(c)(1)) .... 40,000

United Fund (an organization referre:
section 170(b)(1)(A)(vi) ... 40,000
Contributions 220,000
Total Support ........ccocevrciiiiiiiieene 600,000

(b) With respect to the taxable year 1974, M
“‘normally’ received in excess of 33 1/3 per-
cent of its support from a governmental unit
referred to in section 170(c)(1) and from di-
rect and indirect contributions from the gen-
eral public (as defined in subparagraph (6) of
this paragraph) computed as follows:

33%Y3 percent of total support .... .. $200,000
Support from a governmental unit referred to
in section 170(C)(1) .wevvveenremrreirrcieeirienne 40,000
Indirect contributions from the general public
(United Fund) ......cccooovviiiiiiiccccc 40,000
Contributions by various donors (no one hav-
ing made contributions which total in ex-
cess of $12,000—2 percent of total sup-
POME) o 50,000
Six contributions (each in excess of
$12,000—2  percent total  support)
6x$12,000 ... 72,000
202,000

(c) Since the amount of X’s support from
governmental units referred to in section
170(c)(1) and from direct and indirect con-
tributions from the general public with re-
spect to the taxable year 1974 ‘‘normally’’ ex-
ceeds 33 1/3 percent of M’s total support for
the applicable period (1970-73), X meets the
33 1/3 percent-of-support test under subpara-
graph (2) of this paragraph and is therefore
treated as satisfying the requirements for
classification as a ‘‘publicly supported’ or-
ganization under subparagraph (2) of this
paragraph for the taxable years 1974 and 1975
(there being no substantial and material
changes in the organization’s character, pur-
poses, methods of operation, or sources of
support in these years).

Example 2. N is an organization referred to
in section 170(c)(2). It was created to main-
tain public gardens containing botanical
specimens and displaying statuary and other
art objects. The facilities, works of art, and
a large endowment were all contributed by a
single contributor. The members of the gov-
erning body of the organization are unre-
lated to its creator. The gardens are open to
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the public without charge and attract a sub-
stantial number of visitors each year. For
the 4 taxable years immediately preceding
the current taxable year, 95 percent of the
organization’s total support was received
from investment income from its original
endowment. N also maintains a membership
society which is supported by members of
the general public who wish to contribute to
the upkeep of the gardens by paying a small
annual membership fee. Over the 4-year pe-
riod in question, these fees from the general
public constituted the remaining 5 percent of
the organization’s total support for such pe-
riod. Under these circumstances, N does not
meet the 33 1/3 percent-of-support test under
subparagraph (2) of this paragraph for its
current taxable year. Furthermore, since
only 5 percent of its total support is, with re-
spect to the current taxable year, normally
received from the general public, N does not
satisfy the 10 percent-of-support limitation
described in subparagraph (3)(i) of this para-
graph and cannot therefore be classified as
‘‘publicly supported’ under subparagraph (3)
of this paragraph. For its current taxable
yvear, N therefore, is not an organization de-
scribed in section 170(b)(1)(A)(vi). Since N
has failed to satisfy the 10 percent-of-support
limitation under subparagraph (3)(i) of this
paragraph, none of the other requirements or
factors set forth in subparagraph (3) (iii)
through (vii) of this paragraph can be consid-
ered in determining whether N qualifies as a
‘“‘publicly supported’ organization.

Example 3. (a) O, an art museum, is an or-
ganization referred to in section 170(c)(2). In
1930, O was founded in Y City by the mem-
bers of a single family to collect, preserve,
interpret, and display to the public impor-
tant works of art. O is governed by a Board
of Trustees which originally consisted al-
most entirely of members of the founding
family. However, since 1945, members of the
founding family or persons standing in a re-
lationship to the members of such family de-
scribed in section 4946(a)(1)(C) through (G)
have annually constituted less than one-
fifth of the Board of Trustees. The remaining
board members are citizens of Y City from a
variety of professions and occupations who
represent the interests and views of the peo-
ple of Y City in the activities carried on by
the organization rather than the personal or
private interests of the founding family. O
solicits contributions from the general pub-
lic and for each of its 4 most recent taxable
years has received total contributions (in
small sums of less than $100, none of which
exceeds 2 percent of O’s total support for
such period) in excess of $10,000. These con-
tributions from the general public (as de-
fined in subparagraph (6) of this paragraph)
represent 25 percent of the organization’s
total support for such 4-year period. For this
same period, investment income from sev-
eral large endowment funds has constituted
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75 percent of its total support. O expends
substantially all of its annual income for its
exempt purposes and thus depends upon the
funds it annually solicits from the public as
well as its investment income in order to
carry out its activities on a normal and con-
tinuing basis and to acquire new works of
art. O has, for the entire period of its exist-
ence, been open to the public and more than
300,000 people (from Y City and elsewhere)
have visited the museum in each of its four
most recent taxable years.

(b) Under these circumstances, O does not
meet the 33 1/3 percent-of-support test under
subparagraph (2) of this paragraph for its
current year since it has received only 25
percent of its total support for the applicable
4-year period from the general public. How-
ever, under the facts set forth above, O has
met the 10 percent-of-support limitation
under subparagraph (3)(i), as well as the re-
quirements of subparagraph (3)(ii), of this
paragraph. Under all of the facts set forth in
this example, O is considered as meeting the
requirements of subparagraph (3) of this
paragraph on the basis of satisfying subpara-
graph (3) (i) and (ii) of this paragraph and the
factors set forth in subparagraph (3) (iii),
(iv), (v), and (vi) of this paragraph, and is
therefore classified as a ‘‘publicly supported
organization’ under subparagraph (1) of this
paragraph for its current taxable year and
the immediately succeeding taxable year
(there being no substantial and material
changes in the organization’s character, pur-
poses, methods of operation, or sources of
support in these years).

Example 4. (a) In 1960, the P Philharmonic
Orchestra was organized in Z City through
the combined efforts of a local music society
and a local women’s club to present to the
public a wide variety of musical programs
intended to foster music appreciation in the
community. P is an organization referred to
in section 170(c)(2). The orchestra is com-
posed of professional musicians who are paid
by the association. Twelve performances
open to the public are scheduled each year. A
small admission charge is made for each of
these performances. In addition, several per-
formances are staged annually without
charge. During its 4 most recent taxable
years, P has received separate contributions
of $200,000 each from A and B (not members
of a single family) and support of $120,000
from the Z Community Chest, a public fed-
erated fundraising organization operating in
Z City. P depends on these funds in order to
carry out its activities and will continue to
depend on contributions of this type to be
made in the future. P has also begun a fund-
raising campaign in an attempt to expand its
activities for the coming years. P is gov-
erned by a Board of Directors comprised of
five individuals. A faculty member of a local
college, the president of a local music soci-
ety, the head of a local banking institution,
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a prominent doctor, and a member of the
governing body of the local chamber of com-
merce currently serve on the Board and rep-
resent the interests and views of the commu-
nity in the activities carried on by P.

(b) With respect to P’s current taxable
year, P’s sources of support are computed on
the basis of the 4 immediately preceding
years, as follows:

Contributions .. $520,000
Receipts from performances ... . 100,000
Total SUPPOIt ...co.eevviieierieeieceeeeeeee 620,000
Less:

Receipts from performances (excluded under
subparagraph (7)(i)(a) of this paragraph) ... 100,000

Total support for purposes of subpara-
graphs (2) and (3)(i) of this paragraph 520,000

(c) For purposes of subparagraphs (2) and
(3)(i) of this paragraph, P’s support is com-
puted as follows:

Z Community Chest (indirect support from

the general public) ... $120,000
Two contributions (each in excess of
$10,400—2 percent of total support)

2X$10,400 ..o 20,800

TOAl o 140,800

(d) P’s support from the general public, di-
rectly and indirectly, does not meet the 33 1/
3 percent-of-support test under subparagraph
(2) of this paragraph ($140,800/$520,000=27 per-
cent of total support). However, since P re-
ceives 27 percent of its total support from
the general public, it meets the 10 percent-
of-support limitation under subparagraph
(3)(1) of this paragraph. P also meets the re-
quirements of subparagraph (3)(ii) of this
paragraph. As a result of satisfying these re-
quirements and the factors set forth in sub-
paragraph (3) (iii), (iv), (v), and (vi) of this
paragraph, P is considered as meeting the re-
quirements of subparagraph (3) of this para-
graph and is therefore considered to be a
‘‘publicly supported’” organization under
subparagraph (1) of this paragraph.

(e) If, instead of the above facts, P were a
newly created organization, P could obtain a
ruling pursuant to subparagraph (5) of this
paragraph by reason of its purposes, organi-
zational structure and proposed method of
operation. Even if P had initially been found-
ed by the contributions of a few individuals,
such fact would not, in and of itself, dis-
qualify P from receiving a ruling under sub-
paragraph (5) of this paragraph.

Example 5. (a) Q is an organization referred
to in section 170(c)(2). It is a philanthropic
organization founded in 1965 by A for the
purpose of making annual contributions to
worthy charities. A created Q as a charitable
trust by the transfer of $500,000 worth of ap-
preciated securities to Q.

Pursuant to the trust agreement, A and
two other members of his family are the sole
trustees and are vested with the right to ap-
point successor trustees. In each of its four
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most recent taxable years, Q received $15,000
in investment income from its original en-
dowment. Each year Q makes a solicitation
for funds by operating a charity ball at A’s
residence. Guests are invited and requested
to make contributions of $100 per couple.
During the 4-year period involved, $15,000
was received from the proceeds of these
events. A and his family have also made con-
tributions to Q of $25,000 over the course of
the organization’s 4 most recent taxable
yvears. Q makes disbursements each year of
substantially all of its net income to the
public charities chosen by the trustees.

(b) With respect to Q’s current taxable
year, Q’s sources of support are computed on
the basis of the 4 immediately preceding
years as follows:

Investment income ... . $60,000
Contributions . 40,000
Total SuUpport ........ccoeccciriiiiceece 100,000

(c) For purposes of subparagraphs (2) and
(3)(1) of this paragraph, Q’s support is com-
puted as follows:

Contributions from the general public ............ $15,000
One contribution (in excess of $2,000—2

percent of total support) 1x$2,000 . 2,000

Total . 17,000

(d) Q’s support from the general public
does not meet the 33 1/3 percent-of-support
test under subparagraph (2) of this paragraph
($17,000/$100,000=17 percent of total support).
Thus, Q’s classification as a ‘‘publicly sup-
ported’ organization depends on whether it
meets the requirements of subparagraph (3)
of this paragraph. Even though it satisfies
the 10 percent-of-support limitation under
subparagraph (3)(i) of this paragraph, its
method of solicitation makes it questionable
whether Q satisfies the requirements of sub-
paragraph (3)(ii) of this paragraph. Because
of its method of operating, Q also has a
greater burden of establishing its publicly
supported nature under subparagraph (3)(iii)
of this paragraph. Based upon the foregoing
and upon Q’s failure to receive favorable con-
sideration under the factors set forth in sub-
paragraph (3) (iv), (v), and (vi) of this para-
graph, Q does not satisfy the requirements of
subparagraph (3) of this paragraph as a
‘“‘publicly supported’ organization.

(e) If, instead of the above facts, Q were a
newly created organization, Q would not be
able to receive a ruling pursuant to subpara-
graph (5) of this paragraph. Its purposes, or-
ganizational structure, and method of oper-
ation would be insufficient to establish that
Q could reasonably be expected to meet the
requirements of subparagraph (2) or (3) of
this paragraph for its first 2 or its first 5 tax-
able years.

(10) Community trusts; introduction.
Community trusts have often been es-
tablished to attract large contributions
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of a capital or endowment nature for
the benefit of a particular community
or area, and often such contributions
have come initially from a small num-
ber of donors. While the community
trust generally has a governing body
comprised of representatives of the
particular community or area, its con-
tributions are often received and main-
tained in the form of separate trusts or
funds, which are subject to varying de-
grees of control by the governing body.
To qualify as a ‘‘publicly supported”
organization, a community trust must
meet the 33 1/3 percent-of-support test
of paragraph (e)(2) of this section, or, if
it cannot meet that test, be organized
and operated so as to attract new and
additional public or governmental sup-
port on a continuous basis sufficient to
meet the facts and circumstances test
of paragraph (e)(3) of this section. Such
facts and circumstances test includes a
requirement of attraction of public
support in paragraph (e)(3)(ii) of this
section which, as applied to commu-
nity trusts will generally satisfied, if
they seek gifts and bequests from a
wide range of potential donors in the
community or area served, through
banks or trust companies, through at-
torneys or other professional persons,
or in other appropriate ways which call
attention to the community trust as a
potential recipient of gifts and
berquests made for the benefit of the
community or area served. A commu-
nity trust is not required to engage in
periodic, community-wide, fund-raising
campaigns directed toward attracting a
large number of small contributions in
a manner similiar to campaigns con-
ducted by a community chest or united
fund. Paragraph (e) (12) and (13) of this
section provide a transitional ruling
period for certain community trusts in
existence before November 11, 1976 that
had irregular public support, so that
they can meet the requirements of
paragraph (e) (2) or (3) of this section
based on the 4-year computation period
described in paragraph (e)(4) of this
section. Paragraph (e)(11) of this sec-
tion provides rules for determining the
extent to which separate trusts or
funds may be treated as component
parts of a community trust, fund or
foundation (herein collectively referred
to as a ‘‘community trust’, and some-
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times referred to as an ‘‘organization’’)
for purposes of meeting the require-
ments of this paragraph for classifica-
tion as a ‘‘publicly supported’ organi-
zation. Paragraph (e)(14) of this section
contains rules for trusts or funds which
are prevented from qualifying as com-
ponent parts of a community trust by
paragraph (e)(11) of this section.

(11) Community trusts; requirements for
treatment as a single entity—(1) General
rule. For purposes of sections 170, 501,
507, 508, 509, and Chapter 42, any organi-
zation that meets the requirements
contained in paragraph (e)(11) (iii)
through (iv) of this section will be
treated as a single entity, rather than
as an aggregation of separate funds,
and except as otherwise provided, all
funds associated with such organiza-
tion (whether a trust, not-for-profit
corporation, unincorporated associa-
tion, or a combination thereof) which
meet the requirements of paragraph
(e)(11)(ii) of this section will be treated
as component parts of such organiza-
tion.

(ii) Component part of a community
trust. In order to be treated as a compo-
nent part of a community trust re-
ferred to in paragraph (e)(11) of this
section (rather than as a separate trust
or not-for-profit corporation or asso-
ciation) a trust or fund:

(A) Must be created by a gift, be-
quest, legacy, devise, or other transfer
to a community trust which is treated
as a single entity under paragraph
(e)(11) of this section; and

(B) May not be directly or indirectly
subjected by the transferor to any ma-
terial restriction or condition (within
the meaning of §1.507-2(a)(8) with re-
spect to the transferred assets.

For purposes of paragraph (e)(11)(ii)(B)
of this section, if the transferor is not
a private foundation, the provisions of
§1.507-2(a)(8) shall be applied to the
trust or fund as if the transferor were
a private foundation established and
funded by the person establishing the
trust or fund and such foundation
transferred all its assets to the trust or
fund. Any transfer made to a fund or
trust which is treated as a component
part of a community trust under para-
graph (e)(11)(ii) of this section will be
treated as a transfer made ‘“‘to” a
“publicly supported’” community trust
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for purposes of section 170(b)(1)(A) and
507(b)(1)(A) if such community trust
meets the requirements of section
170(b)(10(A)(vi) as a ‘‘publicly sup-
ported” organization at the time of the
transfer, except as provided in §1.170A-
9(e)(4)(v)(b) or §1.508-1(b) (4) and (6) (re-
lating, generally, to reliance by
grantors and contributors). See, also,
paragraph (e)(14) (ii) and (iii) of this
section for special provisions relating
to split-interest trusts and certain pri-
vate foundations described in section
170(b)(LH)(E)(iii).

(iii) Name. The organization must be
commonly Kknown as a community
trust, fund, foundation or other similar
name conveying the concept of a cap-
ital or endoment fund to support chari-
table activities (within the meaning of
section 170(c)(1) or (2)(B)) in the com-
munity or area it serves.

(iv) Common instrument. All funds of
the organization must be subject to a
common governing instrument or a
master trust or agency agreement
(herein referred to as the ‘‘governing
instrument’’), which may be embodied
in a single document or several docu-
ments containing common language.
Language in an instrument of transfer
to the community trust making a fund
subject to the community trust’s gov-
erning instrument or master trust or
agency agreement will satisfy the re-
quirements of paragraph (e)(11)(iv) of
this section. In addition, if a commu-
nity trust adopts a new governing in-
strument (or creates a corporation) to
put into effect new provisions (apply-
ing to future transfers to the commu-
nity trust), the adoption of such new
governing instrument (or creation of a
corporation with a governing instru-
ment) which contains common lan-
guage with the existing governing in-
strument shall not preclude the com-
munity trust from meeting the require-
ments of such paragraph (e)(11)(iv).

(v) Common governing body. (A) The
organization must have a common gov-
erning body or distribution committee
(herein referred to as the ‘‘governing
body’’) which either directs or, in the
case of a fund designated for specified
beneficiaries, monitors the distribution
of all of the funds exclusively for chari-
table purposes (within the meaning of
section 170(c) (1) or (2)(B)).
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For purposes of this (v) a fund is des-
ignated for specified beneficiaries only
if no person is left with the discretion
to direct the distribution of the fund.

(B) Powers of modification and removal.
Except as provided in paragraph
(e)(A1)(V)(C) of this section, the gov-
erning body must have the power in
the governing instrument, the instru-
ment of transfer, the resolutions or by-
laws of the governing body, a written
agreement, or otherwise—

(1) To modify any restriction or con-
dition on the distribution of funds for
any specified charitable purposes or to
specified charitable purposes or to
specified organizations if in the sole
judgment of the governing body (with-
out the necessity of the approval of
any participating trustee, custodian, or
agent), such restriction or condition
becomes, in effect, unnecessary, in-
capable of fulfillment, or inconsistent
with the charitable needs of the com-
munity or area served;

(2) To replace any participating
trustee, custodian, or agent for breach
of fiduciary duty under State law; and

(3) To replace any participating
trustee, custodian, or agent for failure
to produce a reasonable (as determined
by the governing body) return of net
income (within the meaning of para-
graph (e)(11)(v)(F') of this section) over
a reasonable period of time (as deter-
mined by the governing body).

The fact that the exercise of any such
power in paragraph (e)(11)(vV)(B) (1), (2)
or (3) of this section is reviewable by
an appropriate State authority will not
preclude the community trust from
meeting the requirements of paragraph
(e)(11)(v)(B) of this section.

(C) Transitional rule. (1) Notwith-
standing paragraph (e)(11)(v)(B) of this
section, if a community trust meets
the requirements of paragraph
(e)(11)(v)(C)(2) of this section, then in
the case of any instrument of transfer
which is executed before July 19, 1977
and is not revoked or amended there-
after (with respect to any dispositive
provision affecting the transfer to the
community trust), and in the case of
any instrument of transfer which is ir-
revocable on January 19, 1982, the gov-
erning body must have the power to
cause proceedings to be instituted (by
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request to the appropriate State au-
thority):

(i) To modify any restriction or con-
dition on the distribution of funds for
any specified charitable purposes or to
specified organizations if in the judg-
ment of the governing body such re-
striction or condition becomes, in ef-
fect, unnecessary, incapable of fulfill-
ment, or inconsistent with the chari-
table needs of the community or area
served; and (i) To remove any partici-
pating trustee, custodian, or agent for
breach of fiduciary duty under State
law.

The necessity for the governing body
to obtain the approval of a partici-
pating trustee to exercise such a power
shall be treated as not preventing the
governing body from having such
power, unless (and until) such approval
has been (or is) requested by the gov-
erning body and has been (or is) denied.

(2) Paragraph (e)(11)(v)(C)(I) of this
section shall not apply unless the com-
munity trust meets the requirements
of paragraph (e)(11)(v)(B) of this sec-
tion, with respect to funds other than
those under instruments of transfer de-
scribed in the first sentence of such
paragraph (e)(11)(v)(C)(I), by January
19, 1978, or such later date as the Com-
missioner may provide for such com-
munity trust, and unless the commu-
nity trust does not, once it so com-
plies, thereafter solicit for funds that
will not qualify under the requirements
of such paragraph (e)(11)(v)(B).

(D) Inconsistent State law. (1) For pur-
poses of paragraph (e)(11)(v)(B) (1), (2),
or (3) or (C)(I) (i) or (ii) or (E) of this
section, if a power described in such a
provision is inconsistent with State
law even if such power were expressly
granted to the governing body by the
governing instrument and were accept-
ed without limitation under an instru-
ment of transfer, then the community
trust will be treated as meeting the re-
quirements of such a provision if it
meets such requirements to the fullest
extent possible consistent with State
law (if such power is or had been so ex-
pressly granted).

(2) For example, if, under the condi-
tions of paragraph (e)(11)(v)(D)(I) of
this section, the power to modify is in-
consistent with State law, but the
power to institute proceedings to mod-
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ify if so expressly granted, would be
consistent with State law, the commu-
nity trust will be treated as meeting
such requirements to the fullest extent
possible if the governing body has the
power (in the governing instrument or
otherwise) to institute proceedings to
modify a condition or restriction. On
the other hand, if in such a case the
community trust has only the power to
cause proceedings to be instituted to
modify a condition or restriction, it
will not be treated as meeting such re-
quirements to the fullest extent pos-
sible.

(3) In addition, if, for example, under
the conditions of paragraph
(e)A1)(vV)(D)(I) of this section, the
power to modify and the power to insti-
tute proceedings to modify a condition
or restriction is inconsistent with
State law, but the power to cause such
proceedings to be instituted would be
consistent with State law, if it were ex-
pressly granted in the governing in-
strument and if the approval of the
State Attorney General were obtained,
then the community trust will be
treated as meeting such requirements
to the fullest extent possible if it has
the power (in the governing instrument
or otherwise) to cause such proceedings
to be instituted, even if such pro-
ceedings can be instituted only with
the approval of the State Attorney
General.

(E) Ezxercise of powers. The governing
body shall (by resolution or otherwise)
commit itself to exercise the powers
described in paragraph (e)(11)(v) (B), (C)
and (D) of this section in the best in-
terests of the community trust. The
governing body will be considered not
to be so committed where it has
grounds to exercise such a power and
fails to exercise it by taking appro-
priate action. Such appropriate action
may include, for example, consulting
with the appropriate State authority
prior to taking action to replace a par-
ticipating trustee.

(F) Reasonable return. In addition to
the requirements of paragraph
(e)A1)(v) (B), (C), (D) or (E) of this sec-
tion, the governing body shall (by reso-
lution or otherwise) commit itself to
obtain information and take other ap-
propriate steps with the view to seeing
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that each participating trustee, custo-
dian, or agent, with respect to each re-
stricted (within the meaning of para-
graph (e)(13)(x) of this section) trust or
fund that is, and with respect to the
aggregate of the unrestricted trusts or
funds that are, a component part of the
community trust, administers such
trust or fund in accordance with the
terms of its governing instrument and
accepted standards of fiduciary con-
duct to produce a reasonable return of
net income (or appreciation where not
inconsistent with the community
trust’s need for current income), with
due regard to safety of principal, in
furtherance of the exempt purposes of
the community trust (except for assets
held for the active conduct of the com-
munity trust’s exempt activities). In
the case of a low return of net income
(and, where appropriate, appreciation),
the Internal Revenue Service will ex-
amine carefully whether the governing
body has, in fact, committed itself to
take the appropriate steps.

(vi) Common reports. The organization
must prepare periodic financial reports
treating all of the funds which are held
by the community trust, either di-
rectly or in component parts, as funds
of the organization.

(vii) Transitional rule. If the gov-
erning instrument of a community
trust (or an instrument of transfer) is
inconsistent with the requirements of
paragraph (e)(11) (iv) or (v) of this sec-
tion but with respect to gifts or be-
quests acquired before January 1, 1982,
the community trust changes its gov-
erning instrument (or instrument of
transfer) by the later of November 11,
1977, or one year after the gift or be-
quest is acquired, in order to conform
such instruments to such provisions,
then such an instrument shall be treat-
ed as consistent with paragraph (e)(11)
(iv) or (v) of this section for taxable
years beginning after December 31,
1969. In addition, if prior to the later of
such dates, the organization has insti-
tuted court proceedings in order to
conform such an instrument, then it
may apply (prior to the late